From: Spackman, Gary

Sent: Monday, June 21, 2021 11:17 AM

To: Baxter, Garrick <Garrick.Baxter@idwr.idaho.gov>; Jenkins, Megan
<Megan.Jenkins@idwr.idaho.gov>; Keen, Shelley <Shelley.Keen@idwr.idaho.gov>; Hansen, Angela
<Angie.Hansen@idwr.idaho.gov>

Subject: FW: Johnson and Intermountain Sewer & Water, Corp

FYL. Sorry this email and attachments are so large.
Gary

From: Debby Long [mailto:debby@sawtoothlaw.com]
Sent: Friday, June 18, 2021 10:27 AM

To: Spackman, Gary <Gary.Spackman@idwr.idaho.gov>; mary.walsh@deg.idaho.gov;
wildelacey@gmail.com; gayleremine@att.net

Cc: Bryce Farris <bryce@sawtoothlaw.com>

Subject: RE: Johnson and Intermountain Sewer & Water, Corp

Good morning Director and Protestants,

Yesterday our office filed Johnson’s Notice of Appeal and supporting memorandum, however, we
inadvertently failed to include Appendix A (attached hereto) to the supporting memorandum.

Due to the state holiday today and IDWR offices being closed, we will re-submit the document to the

Department on Monday, June 215
Thank you for your attention.

Debby Long
SAWTOOTH LAW OFFICES, PLLC
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JUN 17 2021
S. Bryce Farris, ISB No. 5636
SAWTOOTH LAW OFFICES, PLLC WREEQ?:‘%%\:JTR%ES
1101 W. River Street, Suite 110
Boise, Idaho 83702
T (208) 629-7447
F (208) 629-7559
E bryce@sawtoothlaw.com

Attorneys for Gregory B. Johnson and -
Intermountain Sewer & Water, Corp.

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTERS OF APPLICATION FOR MEMORANDUM IN SUPPORT OF
AMENDMENT OF PERMIT NO. 63-32225 GREGORY B. JOHNSON’S NOTICE
IN THE NAME OF INTERMOUNTAIN OF APPEAL, EXCEPTIONS AND
SEWER & WATER, CORP. AND PETITION FOR REVIEW OF
APPLICATION FOR TRANSFER NO. 83875 PRELIMINARY ORDER TO THE
IN THE NAME OF GREGORY B. DIRECTOR
JOHNSON

Applicant Gregory B. Johnson, by and through his undersigned counsel of record, hereby
submits this Memorandum in Support of Gregory B. Johnson's Notice of Appeal, Exceptions and
Petition for Review of Preliminary Order to the Director. As the above caption provides, this
matter involves both an Application for Amendment of Permit No. 63-32225 in the name of
Intermountain Sewer & Water Corp. (“Permit Amendment”) and an Application for Transfer No.
83875 in the name of Gregory B. Johnson (“Transfer Application”). The Permit Amendment and

Transfer Application were consolidated into one contested case for efficiency and other purposes.!

' Both applications are related to each other in that both intend to utilize the same points
of diversions/well to supply municipal and irrigation water to the Mayfield Springs Planned
Community. The relationship between the two is more fully explained in the report of Tim Farrell
(Exhibit 105) appended to this Memorandum as Appendix A.
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On June 4, 2021, the hearing officer, Cynthia Bridge-Clark presiding, issued a Preliminary
Order Approving Application for Amendment of Permit with Conditions and Denying Transfer
(“Preliminary Order”). The Preliminary Order approved of the Permit Amendment. Thus, this
Notice of Appeal, Exceptions and Petition for Review of Preliminary Order to the Director does
not challenge or appeal the Permit Amendment and/or any portion of the Preliminary Order related
to the Permit Amendment. The Preliminary Order denied the Transfer Application and thus this
appeal, exceptions and petition are only related to the Transfer Application which is in the name
of Gregory B. Johnson and which was denied in its entirety by the hearing officer.

I
BACKGROUND

The procedural history and background are set forth in the Preliminary Order. 1t is worth
adding or reminding the Director that the only witness which presented testimony at the hearing
was an expert witness, Tim Farrell, called by the Applicants. Mr. Farrell is a licensed civil engineer
with extensive background and experience in wastewater and water development projects. See
Preliminary Order, p. 6, § 10. Furthermore, the only exhibits offered at the hearing were those
offered by the Applicants. In particular, the exhibits offered by the Applicants included the
Department’s records and backfiles for the Permit Amendment (Permit No. 63-32225) and the
Transfer Application (License No. 63-32616) (Exhibits 101, 102, 103 and 104) and the I-84
Corridor Water Sufficiency Study, including the Final Order Regarding Water Sufficiency issued
by Gary Spackman on November 4, 2013 (Exhibit 106). Finally, Applicants offered an expert
report prepared by Tim Farrell as to the Permit Amendment and Transfer Application and which
provided a summary of Mr. Farrell’s findings, conclusions and opinions (Exhibit 105). For the
Director’s ease of reference, a true and correct copy of Mr. Farrell’s report (Exhibit 105) is attached

to this Memorandum as Appendix A.
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As provided in Mr. Farrell’s report (Exhibit 105) and/or as summarized in the hearing

officer’s Preliminary Order, the testimony and evidence presented at hearing provided the

following with respect to the Transfer Application:

The Transfer Application proposes to add three points of diversion (PODs) and to
change the place of use (POU) for the existing irrigation water right — Water Right No.
63-32616 (hereinafter referred to as the “Water Right”).?

The Transfer Application does not propose to change any of the other elements to the
Water Right, including there will be no change to the 145 acre limit, diversion rate,
volume or period of use authorized by the Water Right.}

The irrigation use by the Water Right will be lawns within the Mayfield Springs
development. “[TThe total irrigable area including the existing place of use and the
Mayfield Springs site cannot exceed 145 acres. Water utilized on the Mayfield Springs
site for irrigation will be measured and reported on an annual basis. IDWR will require
these measures be incorporated into an approved transfer, with associated annual
reporting of place of use and volume. Therefore, concerns related to increasing the
irrigation diversion rate and changing the period of use through the transfer are not

valid.””

2 Preliminary Order, p. 8, 718.

3 Preliminary Order, p. 8,9 21.

+ Exhibit 105, p. 6 of 14.
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e The irrigation Water Right and the existing municipal Permit (63-32225) will be
diverted from the same pump/PODs “but we will be able to tell exactly how much of
the irrigation water right we are using and the municipal right.””s

e The Applicant intends to and can monitor and identify the water diverted under the
irrigation Water Right by monitoring and identifying to the Department “the number
of acres to be irrigated with the irrigation Water Right and where the acres would be
located.”®

o The amount of water used for the irrigation of lawns can be monitored by calculating
evapotranspiration rate and identification of acres.’

Thus, it was very clear from the evidence and testimony presented at hearing that while the
Transfer Application proposes to utilize the same wells/PODs as the municipal Permit, the acreage
limitation, diversion rate, volume and period of use could be measured and monitored to ensure
that no enlargement occurred. In fact, there are already specific monitoring conditions which are
part of the municipal Permit and the Transfer Application fully anticipates providing such
monitoring and measurements relating to use of the irrigation Water Right.

Despite these proposed conditions, the hearing officer denied the Transfer Application in
its entirety based upon the general statement that insufficient evidence was provided to ensure that

“water diverted under the irrigation right will not, at times, be augmenting municipal demand.””

5 Preliminary Order, p. 8, 922.
¢ Preliminary Order, p. 9, 9 24.
" Id.

8 Preliminary Order, p. 13.
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This conclusion ignores the undisputed testimony and evidence presented at hearing that the use
can aﬂd will be measured and monitored to identify the acres being irrigated by the irrigation Water
Right and to determine how much of the irrigation Water Right is being used. The hearing officer’s
conclusion essentially creates a blanket or per se prohibition against multiple water rights with
different purposes of use or elements sharing the same PODs based upon a misplaced assumption
that such rights cannot be monitored, measured, calculated and administered to ensure that each
right complies with its respective elements. This is not and should not be the law of Idaho as it
not uncommon for municipalities or other water users to divert different water rights (with
different elements such priority dates, purposes of use, periods of use) from the same PODs. The
use of separate water rights with the same PODs can and should be allowed based upon appropriate
monitoring, measurements or other conditions as necessary.

II.
ARGUMENT

A. The Hearing Officer Improperly Denied the Transfer Application.

Despite the above information, including the fact that there was no proposed change to the
acreage limitation, diversion rate, volume or period of use, the hearing officer denied the Transfer
Application in its entirety because Water Right would use the same points of diversion as the
municipal permit. In other words, the hearing officer concluded there was a per se enlargement
because of a shared point of diversion even though the Transfer Application and Mr. Farrell’s
testimony and report clearly provided that the elements of the existing Water Right would not
change. Furthermore, the hearing officer ignored Mr. Farrell’s testimony that he and/or the
applicants intended to monitor and track the use to provide assurance that the acreage, volume and

other limitations were met.
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Additionally, for the hearing officer to suggest that the Applicant did not meet its burden
is incorrect and ignores the only evidence and testimony presented at hearing that there would be
no enlargement because the use could be and would be tracked and monitored to ensure that no
enlargement would occur.® Again, the municipal Permit already includes specific conditions
requiring a monitoring plan and the hearing officer acknowledged these conditions were already
in place. See Preliminary Order, p. 5. As the conditions provide, and as the testimony and report
of Mr. Farrell further provides: “Water utilized on the Mayfield Springs site for irrigation will be
measured and reported on an annual basis. IDWR will require these measures be incorporated into
an approved transfer, with associated annual reporting of place of use and volume. Therefore,
concerns related to increasing the irrigation diversion rate and changing the period of use through
the transfer are not valid.” See Exhibit 105, p. 6. The Director should reverse the hearing officer’s
denial of the Transfer Application and instead approve the Transfer Application by requiring
monitoring and other conditions to monitor and track the use to ensure that the acreage, diversion
rate, volume, period of use and other limitations in the Water Right are met.

B. Commingling Water Rights at the Same PODs can be Monitored and
Tracked.

When the Applicant initially consulted with the Department as to how to best proceed with

the use of the existing irrigation Water Right as part of the Mayfield Springs Planned Community

? Other than the enlargement concerns, the hearing officer did not conclude that any other
burdens or requirements of the Transfer Application had not been met and in fact concluded that
the additional points of diversion and the use thereof met all of the necessary burdens and
requirements as the hearing officer approved of the Permit Amendment to add the additional
PODs. Thus, the only issue for the Transfer Application is whether the use of the same PODs for
the Water Right and municipal Permit can be monitored and tracked to ensure that the respective
rights do not exceed their respective elements or limitations (which they can based upon the
monitoring and reporting suggested by Mr. Farrell).
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and in conjunction with the municipal Permit it specifically asked Department staff whether it was
necessary to change the purpose of use of the irrigation Water Right to a municipal purpose. The
response the Applicant received was that no such change was necessary so long as the Applicant
could identify the specific place of use that will be irrigated.”® While such consultation and
response from Department staff may or may not be binding on the Department or now the Director,
the point is that the proposed transfer to use a common point of diversion is not per se an
enlargement so long as the irrigated acres can be identified. As provided by the Applicant’s expert,
145 acres can and will be identified and the Applicant can monitor and report the use of water
during the irrigation season to ensure that irrigation place of use does not exceed the existing
irrigable acre limitation. Furthermore, use of the irrigation Water Right would be limited to the
irrigation season and period of use provided on the existing Water Right. The Applicant can
monitor and report the use to ensure that any additional use is limited to the irrigation season as
provided by the existing elements of the Water Right.

The hearing officer acknowledged the testimony of Mr. Farrell that it is not uncommon for
municipalities or other water users to commingle water rights and that the total diversion rate and
volume can be measured to ensure that the elements of each right are not enlarged."! Yet, the

hearing officer apparently ignored or discounted the testimony because specific details about the

10" Correspondence between the Department and the Applicant’s representatives is already
part of the record/backfile for Permit No. 63-32225 (See Exhibit 103 and official notice of the
backfile) as the Applicant submitted a request for Extension of Time to the Department and on
September 10, 2019 the Applicant submitted supplemental information to the Department
supporting said request. Correspondence with the Department, which was intended to provide the
timeframe Applicant had been pursuing this matter in support of the extension request is attached
as Exhibit D to the September 10, 2019 supplemental letter.

1t Preliminary Order, p. 9, Y 25.

MEMORANDUM IN SUPPORT OF GREGORY B. JOHNSON’S NOTICE OF APPEAL, EXCEPTIONS
AND PETITION FOR REVIEW OF PRELIMINARY ORDER TO THE DIRECTOR - Page 7





monitoring methods for these other users was not provided.”? First of all, it is not disputed that
other municipalities and water users combine or commingle water rights with differing elements,
including priority date, period or purposes of use into the same or a common point of diversion.
For example, SUEZ Water diverts irrigation water rights into its Marden Treatment Plant during
the irrigation season for use and delivery to its municipal customers for irrigation purposes.
Moreover, the Simplot/Micron diversion at Surprise Valley diverts a variety of water rights, for a
variety of purposes such as irrigation, recharge and industrial uses. In these instances, the amounts
diverted can be measured, monitored, reported, and conditioned to ensure that the water rights do
not exceed the existing elements.!* While each molecule of each water right cannot be color coded
red, green and yellow to identify the exact molecule is being use for a specific use or purpose, the
acres, diversion rate, volume and other elements can be measured or identified and then reported
to the Department to ensure that the elements are not enlarged. This Transfer Application requests
nothing different.

To the extent the hearing officer contends that specific monitoring methods for these were
not or should have been provided such a contention is misplaced and misses the point. The specific
monitoring is not necessary as the point is that monitoring and report can occur, as necessary for
that specific water right, and it does not have to be a one size fits all. Instead, the point is that the

Applicant can and will identify the acres to be irrigated with the Water Right and then monitor and

2 Id.

13 These examples are simply two instances which are common and known in the Treasure
Valley which have differing uses sharing the same point of diversion, well or pump station. There
are countless other water users, such as farmers, canal companies and irrigation districts which
have multiple water rights with differing elements, uses or priority dates which share the same
point of diversion and can be regulated, measured and administered to ensure each specific water
rights is limited to its specific elements.
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report the diversion rate and volume of water used during the irrigation season to ensure that the
elements are not enlarged or exceeded. The hearing officer erred in denying the Transfer
Application in its entirety without consideration of such monitoring and reporting requirements
which may be necessary to address any enlargement concerns.

I11.
CONCLUSION

The hearing officer improperly denied the Transfer Application based upon a misplaced
and unreasonable conclusion that Transfer Application would result in an enlargement. The
Transfer Application does not intend to change the acreage, diversion rate, volume or period of
use for the irrigation Water Right and proper monitoring or other conditions can be provided to
ensure that the use does not result in an enlargement. The only evidence or testimony presented
was that the Applicant can and will track such use to prevent injury or enlargement and the hearing
officer ignored such evidence by creating a blanket or per se prohibition of utilizing separate water
rights with a common point of diversion. Accordingly, and based upon Notice of Appeal,
Exceptions and Petition for Review of Preliminary Order, and the arguments contained herein,
Gregory B. Johnson requests that the Director reverse the hearing officer and approve of the
Transfer Application in its entirety.

DATED this ﬁ 7:1:1y of June, 2021.

SAWTOOTH LAW OFFICES, PLLC

/%/ -

B)
S. Bryce Farris
Attorneys for Gregory B. Johnson and
Intermountain Sewer & Water, Corp.
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this / / fcfay of June, 2021, I caused a true and correct
copy of the foregoing MEMORANDUM IN SUPPORT OF NOTICE OF APPEAL,
EXCEPTIONS AND PETITION FOR REVIEW. OF PRELIMINARY ORDER TO THE
DIRECTOR to be served by the method indicated below, and addressed to the following:

Director (¥ U.S. Mail, Postage Prepaid
Idaho Department of Water Resources (/J Hand Delivered
322 E. Front Street, Suite 648 ( ) Overnight Mail
Boise, ID 83702-7371 ( ) Facsimile
T (208) 287-4800 ( ) Email / CM/ECF
E gary.spackman@idwr.idaho.gov
Mary Walsh (Vf U.S. Mail, Postage Prepaid
1650 W. Targee St. # 50028 ( ) Hand Delivered
Boise, ID 83705-5641 ( ) Overnight Mail
E mary.walsh@deq.idaho.gov ( ) Facsimile

(+§ Email / CM/ECF
Lacey Wilde (/{ U.S. Mail, Postage Prepaid
165 E. Fawn Dr. ( ) Hand Delivered
Boise, ID 83716 ( ) Overnight Mail
E wildelacey@gmail.com ( ) Facsimile

(1) Email / CM/ECF
Gayle Remine (Vf U.S. Mail, Postage Prepaid
25 S. Regina Rd. ( ) Hand Delivered
Boise, ID 83716 ( ) Overnight Mail
E gayleremine@att.net ( ) Facsimile

() Email / CM/ECF

A
e
= -
" S. Bryce Farris
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Mountain
TECHNICAL MEMORANDUM
DATE: 6/29/20
TO: IDWR

FROM: Mountain Waterworks
JOB NO.: 249.0020
SUBJECT: Mayfield Springs Water Right

INTRODUCTION

The purpose of this technical memorandum is to summarize and describe the water rights and
proposed ground water well locations for the Mayfield Springs Planned Community. There are
two water rights associated with the project. One is an irrigation water right license (63-32616)
and the other is a municipal permit to appropriate water (63-32225). Gregory Johnson is owner
of the irrigation water right and the Intermountain Sewer and Water Corporation is the owner of
municipal permit. Gregory Johnson is the authorized agent of the Intermountain Sewer and
Water Corporation. Mayfield Development, LLC, owns the Mayfield Springs project site and
Gregory Johnson is the authorized agent of that company.

A water right transfer (No. 83875) was submitted to IDWR requesting additional points of
diversion (PODs) and adding the Mayfield Springs site as an additional place of use for the
irrigation water (63-32616). An application for amendment of permit was submitted to IDWR
requesting additional PODs be added to the municipal permit (63-32225). The intent of the
requested amendments is to optimize beneficial use and efficiency of the water system by
allowing wells to be drilled on the Mayfield Springs property and locating the new wells away
from adjacent properties with public and domestic supply wells.

A site plan showing the proposed PODs for permit 63-3225 is included in Figure 1, and a site plan
for the proposed PODs and additional place of use for license 63-32616 is provided in Figure 2.
One POD has been constructed under 63-3225 labeled as “Existing Well No. 1" in Figure 1.

WATER RIGHT SUMMARY AND LIMITATIONS

The municipal permit has a condition stating that “Common areas, parks, school grounds, golf
courses, and other large parcels may only be irrigated under this water right with wastewater
that has been previously beneficially used for potable or culinary purposes, has been treated in
a wastewater treatment plant, and is delivered from the wastewater treatment plant to the parcel
to beirrigated”. There is also a condition that “Water may be used for direct irrigation of up to %
acre per residential lot upon which a home has been constructed”.

A summary of the current water rights is provided Table 1, with available diversion rates and
volumes summarized in Table 2. See Appendix A for Water Right documentation.

Applicant Exhibit

Boise — Lewiston — McCall 1 O 5
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Table 1: Current Water Rights Summary

Designation
Identification . Water
No. ngtﬁ: : er::ltrti:t Supply Source Beneficial Period of Diversion Annual
. 9 pprop Bank Use Use Rate Volume
License e
Lease
Intermountain
Sewer & Water Ground - 1/01-
Gorp, X Water Municipal 12/31 10.00 CFS 1,815 AFA
63-32225
X Gv:,‘;‘tjgf 2.37CFS | 651.3AFA
Johnson Irrigation 3/15-
63-32616 Ground 9 11/15
X 0.67 CFS 184.2 AFA
Water
Table 2: Available Diversion Rates and Volume
. Diversion Rate Diversion Volume
Water Right
(cfs) (gpm) (AFA) (MG/year)
Intermountain Sewer & Water Corp. Permit to Appropriate’ 10.00 4,488 1,815 591
Johnson Water Right License 2.37 1,063 651.3 212
Johnson Water Supply Bank Lease? 0.67 300 184.2 60
1.00 Currently available to appropriate to Mayfield Springs.
2.11 The water supply bank lease is a portion of the Water Right License, which expires on 12/31/22.

AMENDMENT OF PERMIT NO 63-32225

The permit amendment requests adding two new PODs to the existing permit. The current permit
allows five PODs that are located northwest of the current project site. One production well and
one monitoring well have been constructed. The new PODs would allow new municipal wells to
be located on the Mayfield Springs property, resulting in new municipal wells being constructed
and operated within the boundaries of the planned community. The new PODs would also
provide greater separation distance from existing wells (see Figure 3). The intent of the
amendment is to optimize water availability in the local area and efficiently use the available
water on the project site. The allowable diversion rate, volume, and period of use will not change
from the existing permit.

TRANSFER OF WATER RIGHT LICENSE 63-32616

Water Right No. 63-32616 has a beneficial use designation of “Irrigation” and is being used as
such. The water right allows for irrigation of up to 145 acres. Currently, 104 acres are being
irrigated with the licensed water and 41 acres are leased to the Water Supply Bank. This water
right is planned to be used to supplement/supply irrigation needs within the new planned
community. Wastewater reuse is intended to be utilized to irrigate common areas as the
community grows.

Mayfield Springs Water Right | Page 4
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The requested transfer includes adding three PODs and the Mayfield Springs project site as an
additional place of use. The existing POD is located northwest of the Mayfield site. One proposed
POD is the existing well that was constructed under permit 63-3225, and the two additional PODs
are the proposed new on-site wells to be constructed under permit 63-3225. The existing and
proposed PODs and place of use are included in Figure 2. The transfer would allow irrigation
water to be supplied from the Mayfield Springs existing and planned municipal wells and used
on the project site. The total allowable irrigation area of up to 145 acres, diversion rate, volume,
and period of use will not change from the existing license.

PROTESTS TO THE TRANSFER AND AMENDMENT

There were three protests submitted in response to the water right transfer and one protest
submitted in response to the amendment of permit. The protests are based on the following
general concerns:

e[] 63-32616 Irrigation License - Transferring irrigation water from the existing irrigation
well to the new proposed PODs located on the Mayfield Springs site will negatively
impact the Mountain Home Ground Water Management Area.

e[ 1 63-32616 Irrigation License - Transferring irrigation water to be used on the Mayfield
Springs site for landscape irrigation will increase water use and the period of use will
change compared to the existing irrigation water use.

o[] 63-32225 Municipal Permit - Adding two PODs to the permit will negatively impact the
Mountain Home Ground Water Management Area and ground water levels in the area will
decline.

The requested transfer of license 63-32616 does not change the allowable diversion rate, annual
volume, or period of use from the existing license. The existing license permits irrigating up to
145 acres. Therefore, the total irrigable area including the existing place of use and the Mayfield
Springs site cannot exceed 145 acres. Water utilized on the Mayfield Springs site for irrigation
will be measured and reported on an annual basis. IDWR will require these measures be
incorporated into an approved transfer, with associated annual reporting of place of use and
volume. Therefore, concerns related to increasing the irrigation diversion rate and changing the
period of use through the transfer are not valid.

The other primary issue raised by the protests is related to available ground water and potential
to negatively impact local ground water levels. In 2012, the IDWR completed a sufficiency of
water supply study along the I-84 corridor in response to a significant amount of water supply
requests in the area. The study defined an area boundary, presented data and information within
the boundary, and evaluated the sufficiency of the water supply within the boundary for existing
and new uses.

In 1982, the IDWR established the Mountain Home Ground Water Management Area. The 2012
I-84 corridor study evaluated an 11-mile area, including areas within and outside the Mountain

Mayfield Springs Water Right | Page 7
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Home Ground Water Management Area. The existing and proposed places of use and PODs for
the irrigation license and municipal permit are within the 2012 IDWR study boundary area. The
sufficiency study included the existing consumptive uses, including water rights that were not
fully developed, and concluded that there is a net positive recharge rate for the study area.
Irrigation license 63-32616 has a priority date of 1974 and the municipal permit has a priority
date of 2005. These water uses were considered existing consumptive uses in the study. A final
order of water sufficiency was prepared by the IDWR in 2013 resulting in additional water right
applications received in 2006 and 2007 to be processed up to the estimated net recharge rate
from the study, above the existing consumptive uses and water rights. Therefore, based on the
work that IDWR has completed, the State has determined there is adequate water availability and
has set limitations on the allowable annual diversion within the study area that will protect local
and regional ground water users.

Permit 63-32225 contains conditions for monitoring ground water levels in the vicinity of the
place of use. A ground water monitoring plan has been prepared and approved by the IDWR. As
part of that plan, a monitoring well was constructed with the existing POD adjacent to the
proposed project site. The monitoring well was completed with screens near the same depth as
the adjacent domestic wells. The system owner is required to conduct ground water monitoring,
report the monitoring data to IDWR on an annual basis, along with measuring and reporting water
diversion on an annual basis. If the system owner fails to comply with the conditions included in
the IDWR approved monitoring plan, the water right can be revoked. A site plan showing the
existing wells in the area including the proposed Mayfield Springs well is included in Figure 3 and
a profile view is provided in Figure 4.

In summary, the requested amendment to permit and transfer application do not change the
allowable diversion rate, volume, or period of use from the existing approved permit and license.
The IDWR has concluded that there is available water in the area for these existing approved
uses. Locating the municipal wells on the Mayfield Springs site, further away from existing
ground water users compared to the currently approved locations, will allow more efficient water
use for the Mayfield Springs planned community and reduce the potential for new well
interference to existing wells. Lastly, ground water monitoring and data reporting to the IDWR is
required. If negative ground water impacts are observed, IDWR will take corrective actions.
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Transfer Part 2A Report Page 7 of 8

IDAHO DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2A

Current Water Right No.: 63-32616
Current Owner: GREGORY B JOHNSON
Priority Date: 10/17/1974
Origin: Water Right
Status: Water Supply Bank Active
Basis: Decreed
Source Tributary
GROUND WATER
Beneficial Use From To Diversion Rate Annual Volume
IRRIGATION 03/15to 11/15 2.37 CFS 651.3 AF

Total Diversion 2.37 CFS 651.3 AF
Location of Point(s) of Diversion
GROUND WATER NE1/4SW1/4 Sec.28, Twp 01N, Rge 04E B.M.

ADA County

Place of Use
IRRIGATION Within ADA County
TO1N RO4E S28 SWNE 27.00 TO1IN RO4E S28 SENE 32.00
TO1N RO4E S28 NESW 9.00 TO1IN RO4E S28 NESE 39.00

TO1N RO4E S28 NWSE 38.00

Total Acres: 145

https://idwr.idaho.gov/water-rights/transfers/transfer-part-2 A-report/ 10/16/2019
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Water Right Report Page 1 of 3

Close

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report

11/20/2013

WATER RIGHT NO. 63-32225

Owner Type Name and Address
Current OwnerINTERMOUNTAIN SEWER & WATER CORP
C/O GREG JOHNSON
1710 S WELLS AVE STE 110
MERIDIAN, ID 83680
(208)888-9946
Representative|SPF WATER ENGINEERING LLC
C/O LORI GRAVES
300 E MALLARD DR STE 350
BOISE, ID 83706
(208)383-4140

Priority Date: 09/16/2005
Status: Active

Source
GROUND WATER

Tributary

Beneficial Use|From| To IDiversion Rate| Volume
MUNICIPAL |01/01|12/31{10 CFS 1815 AFA
Total Diversio 10 CFS

Location of Point(s) of Diversion:
GROUND WATER|NENE (Sec. 28|Township 01N[Range 04E/ADA County

GROUND WATER|SENW Sec. 28{Township 01N|Range 04E/ADA County

file:///C:/Users/Rehder/AppData/Local/Temp/Low/RI9FP3P5.htm 11/20/2013
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Water Right Report Page 2 of 3

GROUND WATER|NWSE [Sec. 28|Township 01N|Range 04E|JADA County
GROUND WATER|SESE (Sec. 28|Township 01N[Range 04E/ADA County
GROUND WATER|NENW/|Sec. 33|Township 01N[Range 04E/ADA County

Place(s) of use: Large POU Info

Conditions of Approval:

10.
11.

046

121

134

01M]

128

180
26A

Right holder shall comply with the drilling permit reuirements of Section 42-235, Idaho
Code and applicale Well Construction Rules of the Department.

Water earing one to e appropriated is from 300 to 1000 feet.

The Director retains urisdiction to reuire the right holder to provide purchased or leased
natural flow or stored water to offset depletion of Lower Snae River flows if needed for
salmon migration purposes. The amount of water reuired to e released into the Snae

River or a triutary, if needed for this purpose, will e determined y the Director ased

upon the reduction in flow caused y the use of water pursuant to this permit.

Prior to the diversion of water in connection with this right, the right holder shall provide the
department with a plan for monitoring ground water levels in the vicinity of the place of use
for this water right. The monitoring should occur in parallel with development and
production and should include indentification of non-productions wells and timelines for
measuring and reporting. the right holder shall not divert water in connection with this right
until the monitoring plan is approved y the Department. Failure to comply with the
monitoring plan once it is accepted shall e cause for the Department to cancel or revoe this
right.

Prior to or in connection with the proof of eneficial use statement to e sumitted for
municipal water use under this right, the right holder shall provide the department with
documentation showing that the water supply system is eing regulated y the Idaho
Department of Environmental uality as a pulic water supply and that it has een issued a
pulic water supply numer.

After specific notification y the Department, the right holder shall install a suitale
measuring device or shall enter into an agreement with the Department to determine the
amount of water diverted from power records and shall annually report the information to the
Department.

Place of use is within the area served y the pulic water supply system of Intermountain
Sewer & Water, Corp. The place of use is generally located within Township 1N, Range 4E,
Sections 28, 29, 32 and 33.

Common areas, pars, school grounds, golf courses, and any other large parcels may only e
irrigated under this water right with wastewater that has een previously eneficially used for
potale or culinary purposes, has een treated in a wastewater treatment plant, and is
delivered from the wastewater treatment plant to the parcel to e irrigated.

Water diverted under this right may e used for direct irrigation of up to 1/2 acre per
residential lot upon which a home has een constructed.

A map depicting the place of use oundary for this water right at the time of this approval is
attached to this document for illustration purposes.

Proect construction shall commence within one year from the date of permit issuance and
shall proceed diligently to completion unless it can e shown to the satisfaction of the

file:///C:/Users/Rehder/AppData/Local/Temp/Low/RI9FP3P5.htm 11/20/2013

EXHIBIT A Page 12 of 14





Water Right Report Page 3 of 3

Director of the Department of Water Resources that delays were due to circumstances over
which the permit holder had no control.

Dates:

Proof Due Date: 02/01/2017
Proof Made Date:

Approved Date: 02/16/2007
Moratorium Epiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 09/16/2005
Protest Deadline Date: 01/23/2006
Numer of Protests: 0

Field Eam Date::

Date Sent to State Off:

Date Received at State Off:

Other Information:

State or Federal:

Owner Name Connector:
Water District Numer:
Generic Ma Rate per Acre:
Generic Ma Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Numer:

Cary Act Numer:

Mitigation Plan: False

Close

file:///C:/Users/Rehder/AppData/Local/Temp/Low/RI9FP3P5.htm 11/20/2013
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Transfer Part 2A Report Page 8 of 8

Conditions of Approval:

1. S39 THE USE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN
AS EARLY AS MARCH 1, PROVIDED OTHER ELEMENTS OF THE RIGHT
ARE NOT EXCEEDED. THE USE OF WATER BEFORE MARCH 15
UNDER THIS REMARK IS SUBORDINATE TO ALL WATER RIGHTS
HAVING NO SUBORDINATED EARLY OR LATE IRRIGATION USE AND A
PRIORITY DATE EARLIER THAN THE DATE A PARTIAL DECREE IS
ENTERED FOR THIS RIGHT.

2. C18 This partial decree is subject to such general provisions necessary for the
definition of the rights or for the efficient administration of the water rights as
may be ultimately determined by the Court at a point in time no later than the
entry of a final unified decree. Section 42-1412(6), Idaho Code.

3. This right is a split from former right 63-8051 .

Decreed Date: 1/14/2009

https://idwr.idaho.gov/water-rights/transfers/transfer-part-2 A-report/ 10/16/2019
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S. Bryce Farris, ISB No. 5636
SAWTOOTH LAW OFFICES, PLLC
1101 W. River Street, Suite 110
Boise, Idaho 83702

T (208) 629-7447

F (208) 629-7559

E bryce@sawtoothlaw.com

Attomeys for Gregory B. Johnson and
Intermountain Sewer & Water, Corp.

RECEIVED
JUN 17 2091

DEPARTMENT
WATER RESOURaRs

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTERS OF APPLICATION FOR
AMENDMENT OF PERMIT NO. 63-32225
IN THE NAME OF INTERMOUNTAIN
SEWER & WATER, CORP. AND
APPLICATION FOR TRANSFER NO. 83875

GREGORY B. JOHNSON’S NOTICE
OF APPEAL, EXCEPTIONS AND
PETITION FOR REVIEW OF
PRELIMINARY ORDER TO THE
DIRECTOR

IN THE NAME OF GREGORY B.
JOHNSON

Applicant Gregory B. Johnson, by and through his undersigned counsel of record hereby
submits this Notice of Appeal, Exceptions and Petition for Review of Preliminary Order to the
Director of the 1daho Department of Water Resources pursuant to IDAPA 37.01.01.730.02(c).
The Applicant appeals/challenges the Preliminary Order Approving Application for Amendment
of Permit with Conditions and Denying Transfer (‘“Preliminary Order”) issued on June 4, 2021
denying the Application for Transfer No. 83875 in the name of Gregory B. Johnson (“Transfer
Application”) on grounds that the Transfer Application is not an enlargement and/or can be
conditioned to ensure that no enlargement occurs. For good cause, and for reasons more fully
argued in the Memorandum in Support of Gregory B. Johnson’s Notice of Appeal, Exceptions and

Petition for Review of Preliminary Order to the Director, submitted concurrently herewith,

GREGORY B. JOHNSON’S NOTICE OF APPEAL, EXCEPTIONS AND
PETITION FOR REVIEW OF PRELIMINARY ORDER TO THE DIRECTOR - Page 1





Applicant requests the Director reverse the hearing officer’s denial of the Transfer Application and
thus grant the Transfer Application in its entirety with appropriate and/or necessary conditions.
Hr
DATED this / / 'day of June, 2021.

SAWTOOTH LAW OFFICES, PLLC

S. Bryce Farris
Attorneys for Gregory B. Johnson and
Intermountain Sewer & Water, Corp.

GREGORY B. JOHNSON’S NOTICE OF APPEAL, EXCEPTIONS AND
PETITION FOR REVIEW OF PRELIMINARY ORDER TO THE DIRECTOR - Page 2





CERTIFICATE OF SERVICE

e
I HEREBY CERTIFY that on this / 7 day of June, 2021, I caused a true and correct
copy of the foregoing GREGORY B. JOHNSON’S NOTICE OF APPEAL, EXCEPTIONS
AND PETITION FOR REVIEW OF PRELIMINARY ORDER to be served by the method
indicated below, and addressed to the following:

Director ( ) U.S. Mail, Postage Prepaid
Idaho Department of Water Resources (vHand Delivered
322 E. Front Street, Suite 648 ( ) Overnight Mail
Boise, ID 83702-7371 ( ) Facsimile
T (208) 287-4800 ( ) Email / CM/ECF
E gary.spackman@idwr.idaho.gov
Mary Walsh (W U.S. Mail, Postage Prepaid
1650 W. Targee St. # 50028 ( ) Hand Delivered
Boise, ID 83705-5641 ( ) Overnight Mail
E mary.walsh@deq.idaho.gov ( ) Facsimile
(. Email / CM/ECF
Lacey Wilde () U.S. Mail, Postage Prepaid
165 E. Fawn Dr. ( ) Hand Delivered
Boise, ID 83716 ( ) Overnight Mail
E wildelacey@gmail.com ( ) Facsimile
() Email / CM/ECF
Gayle Remine (J'U.S. Mail, Postage Prepaid
25 S. Regina Rd. ( ) Hand Delivered
Boise, ID 83716 ( ) Overnight Mail
E gayleremine@att.net ( ) Facsimile
(/) Email / CM/ECF
% }
¥ — s
<. Bryce Farris

GREGORY B. JOHNSON’S NOTICE OF APPEAL, EXCEPTIONS AND
PETITION FOR REVIEW OF PRELIMINARY ORDER TO THE DIRECTOR - Page 3






debby@sawtoothlaw.com
www.sawtoothlaw.com

1101 W. River Street, Suite 110
Boise, Idaho 83702

T (208) 629-7447

F (208) 629-7559

A e
SAWTOOTH LAW

OFFICES, PLLC

NOTICE: This e-mail, including attachments, constitutes a confidential attorney-client communication. It is not intended for transmission
to, or receipt by, any unauthorized persons. If you have received this communication in error, do not read it. Please delete it from your
system without copying it, and notify the sender by reply e-mail or by calling (208) 629-7447, so that our address record can be
corrected. Thank you.

From: Debby Long

Sent: Thursday, June 17, 2021 1:49 PM

To: 'mary.walsh@deg.idaho.gov' <mary.walsh@deg.idaho.gov>; 'wildelacey@gmail.com'
<wildelacey@gmail.com>; 'gayleremine@att.net' <gayvleremine@att.net>

Cc: 'Bryce Farris (bryce@sawtoothlaw.com)' <bryce@sawtoothlaw.com>

Subject: Johnson and Intermountain Sewer & Water, Corp

Good afternoon,

Please find attached the following documents filed with the Idaho Department of Water Resources
today:
1. Gregory Johnson’s Notice of Appeal, Exceptions and Petition for Review of Preliminary
Order to the Director; and
2. Memorandum in Support of Gregory Johnson’s Notice of Appeal, Exceptions and
Petition for Review of Preliminary Order to the Director.
Paper copies will follow by US Mail.

Please contact our office if you have any questions about the attachments. Thank you.

Debby Long
SAWTOOTH LAW OFFICES, PLLC
debby@sawtoothlaw.com

www.sawtoothlaw.com

1101 W. River Street, Suite 110
Boise, ldaho 83702

T (208) 629-7447

F (208) 629-7559


mailto:debby@sawtoothlaw.com
http://www.sawtoothlaw.com/
mailto:mary.walsh@deq.idaho.gov
mailto:wildelacey@gmail.com
mailto:gayleremine@att.net
mailto:bryce@sawtoothlaw.com
mailto:bryce@sawtoothlaw.com
mailto:debby@sawtoothlaw.com
http://www.sawtoothlaw.com/

A e
SAWTOOTH LAW

OFFICES, PLLC
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corrected. Thank you.



