Robert L. Harris, Esq. (ISB #7018)

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.O. Box 50130

1000 Riverwalk Drive, Suite 200

Idaho Falls, ID 83405

Telephone: (208) 523-0620

Facsimile: (208) 523-9518

rharris@holdenlegal.com

Attorneys for James Whittaker and Whittaker Two Dot Ranch LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR | WHITTAKER AND WHITTAKER TWO
TRANSFER 84441 IN THE NAME OF DOT RANCH LLC JOINT WITNESS
BRUCE AND GLENDA MCCONNELL AND EXHIBIT LIST

James Whittaker and Whittaker Two Dot Ranch LLC (collectively “Whittaker™), by and
through their attorneys of record, Holden, Kidwell, Hahn & Crapo, P.L.L.C., pursuant to Hearing
Officer Cefalo’s Notice of Hearing and Scheduling Order dated February 19, 2021, hereby jointly
submit Whittaker and Whittaker Two Dot Ranch LLC Witness and Exhibit List summarizing the
witnesses that may testify at the hearing and the exhibits that may be offered as evidence by
Whittaker at the hearing scheduled for the above-entitled matter on April 21-22, 2021. The
scheduling order assigned numbers 151-200 to Whittaker and 351-400 for Whittaker Two Dot
Ranch LLC. Where this is a joint submission, Whittaker will use the exhibit numbers of 151-200.

WITNESSES
The following witnesses may be called by Whittaker to testify at the hearing:
1. James Whittaker
2 Jordan Whittaker
81 Linda Price
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I

11.

151.
152.

153.

154.
155.
156.
157.
158.
159.

Michael Whitson
Chad Zens

Larry Borstelman
Steve Penner
Merritt Udy
Bryce Contor
Roger Warner

Any of the applicant’s witnesses or the other protestant’s witnesses

EXHIBITS

The following exhibits may be introduced at the hearing:

Injury Analysis of Application for Transfer of Water Right — Point(s) of Diversion 84441
Field Observation of “East Springs” Water Source of Idaho Water Right 74-157, Lemhi
County, Idaho

Field Observation of Lee Creek, a Ditch Known Locally as “Kauer Ditch,” and the “Est
Springs” Water Source of Idaho Water Right 74-157, Lemhi County, Idaho

Engineer Map from 1954

Engineer Map Legend

Whittaker v. Kauer, 78 1daho 94, 298 P.2d 745 (1956)

Whittaker v. Kauer Decree (District Court Judgment)

Letter from Cindy Yenter to Merritt Udy

Photographs of Whittaker Diversions (unable to provide as of the date of service because

of ice/snow).

Whittaker also hereby provides notice that their counsel may use ArcMap, a GIS mapping

program, and/or Google Earth for illustrative purposes to aid Whittaker’s description of various

features that are relevant to the issues to be addressed at the hearing.
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Whittaker reserves the right to submit additional exhibits, such as those necessary for
rebuttal of any witnesses or exhibits, and to use any official documents that are included within

IDWR’s files for the water rights identified at the hearing on this matter.

DATED this 7" day of April, 2021.

'f&%ﬁty /?d &, sdetiasy

Robert L. Harris
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
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CERTIFICATE OF SERVICE

I hereby certify that on this 7" day of April, 2021, I served a true and correct copy of the
following described pleading or document on the attorneys and/or individuals listed below by the
method(s) indicated.

DOCUMENT SERVED: JAMES WHITTAKER AND WHITTAKER TWO DOT
RANCH LLC JOINT WITNESS AND EXHIBIT LIST

EMAIL TO: James Cefalo
Hearing Officer, Idaho Department of Water Resources
900 North Skyline Dr., Ste. A
Idaho Falls, ID 83402-1718
James.Cefalo@idwr.idaho.gov

ATTORNEYS AND/OR INDIVIDUALS SERVED:

Chris M. Bromley
MCHUGH BROMLEY PLLC
380 S. 41 St., Ste. 103
Boise, ID 83702

cbromley@mchughbromley.com

Rosalie Ericssson
3738 E. 38 N.
Rigby, ID 83442-5621

Steven L. Johnson
1019 Lee Creek Rd
Leadore, ID 83464-5011

SMITH 2P RANCH
¢/o Shanna Foster
213 Grady Rd.
Leadore, ID 83464

David R. Tomchak
1476 Lee Creek Rd
Leadore, ID 83464-5007

X Mail
[0 Hand Delivery

O Facsimile
Email

Mail
1 Hand Delivery

[ Facsimile
] Email

X Mail
0 Hand Delivery

O Facsimile
J Email

Mail
[0 Hand Delivery

O Facsimile
] Email

X Mail
[0 Hand Delivery
O Facsimile
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] Email

James A. Whittaker ] Mail

P O Box 240 [0 Hand Delivery

Leadore, ID 83464 [] Facsimile
Email

WHITTAKER Two DOT RANCH LLC ] Mail

PO Box 177 (0 Hand Delivery

Leadore, ID 83464-0240 [] Facsimile
Email

{5%@/74_ L, kgvlr/&.-r-i
Robert L. Harris, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
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Introduction

This report is my response to a request to evaluate Application for Transfer 84441
(Application) in the context of analysis of injury to other rights. Stated purposes of the
application are to "Add diversion point(s)" and "Transfer is pursuant to Idaho Code §42-
221.0.8." That section of the Idaho Code reads:

"For an application to change only the legal description for the place of use or
the point of diversion when there will be no physical change in the Jocation of
the place of use or the point of diversion and no unauthorized physical change in
the location of the place of use or the point of diversion has occurred
inconsistent with the decree, license or transfer defining the water right, the total
filing fee shall be $50.00 per water right.”

To consider applicability of this representation in the Application, I have reviewed
whether it is a "Clerical Error Correction.” I considered this from the viewpoint of a
plain-language reading of the statute, and under a broader interpretation. I conclude
that the transfer is not a Clerical Error Correction under either viewpoint.

Even if the Application were a Clerical Error Correction, the plain language of the
statute appears to apply to fees and not to injury analysis. Independently of whether
the Application is or is not a Clerical Error Correction, I performed an injury analysis.
My conclusion is that the Application as written would directly injure water supplies
available water right 74-157 and cause or perpetuate other non-water-supply injuries.

Clerical Error Correction

Plain Language Review

I have reviewed the excerpts of the 1911 Reddington vs. Bohannon et. al. decree and
the 1980s Lemhi Adjudication that were provided by Chris M. Bromley in a 2014
affidavit for the Snake River Basin Adjudication (SRBA) claims for the seven subject
water rights described in the Application, and I have reviewed the corresponding SRBA
partial decrees.

The 1911 decree is lacking in detail, but neither the Lemhi Adjudication nor the SRBA
mention the Section 20 diversion. Therefore, I conclude that the Application does not
comport with the plain-language meaning of the words "no unauthorized change...
inconsistent with the decree....”

Broader Interpretation Review

A broader interpretation might suggest that the intent of this statute is for a transfer
that corrected any mistake or error of claim, recommendation or decree in the SRBA.
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Based upon the repeated instructions I received as a Senior Water Resource Agent
making recommendations in the SRBA that our duty was to recommend the water right
"as it existed as of November 1987," I have reviewed the Application to see if indeed its
effect would be to correct the water rights to be consistent with their status at that
time. I used the general methods and classes of data that I applied to the hundreds of
claims reviews and SRBA recommendations I made while employed by IDWR, and the
dozens of field examinations for SRBA claims that I later made as a subcontractor in the
SRBA. My approach was to answer the question of how the rights existed as of
November 1987, and compare that answer with the effect that would be made by

Application.

I confined my review to the Point of Diversion (POD) element of the subject water
rights, as that is the element proposed to be changed. I referred to my July 2020
reports Field Observations of "East Springs" Water Source of Idaho Water Right 74-157,
Lemhi County, Idaho (East Springs Report) and Field Observation of Lee Creek, A Ditch
Known Locally as Kauer Ditch, and the "West Springs" Water Source of Idaho Water
Right 74-157 (West Springs Report), a 2014 affidavit from Timothy J. Luke of Idaho
Department of Water Resources (IDWR) for the SRBA claims for the subject rights, an
August 6, 2020 letter from Ms. Cindy Yenter of IDWR to the Watermaster for Water
District 74Z, Google Earth and National Aerial Image Program (NAIP) images, United
States Geological Survey (USGS) topographic maps, the 1956 Whittaker v. Kauer
decision issued by the Idaho Supreme Court, and the documents I reviewed in my
consideration of Clerical Error Correction. Figure 1 (attached) maps the locations and
features discussed, using names consistent with my analysis outlined below.

1911 Decree

The excerpts of the 1911 decree from Bromley's affidavit contain scant information
regarding PODs. The most explicit information is the description that the right now
identified as 74-367 "shall extend only to the quantity of water that may be found
flowing in said Left Fork below the point of diversion of the defendant, Grant Bohannon,
at the place where said diversion is made at the time of this decree, located in the
SE1/4 of the NE1/4 of Section 31 of said Township and Range.... ” 1 interpret this to
describe Bohannon's POD, which only indicates that 74-367's POD must have been
downstream (north). Bohannon's right is identified as 74-369, now owned by the

Whittakers.

1954 Engineer’s Map

The 1954 engineer’s map that I used in the July 2020 reports clearly shows the location
of the Kauer Ditch at its current location and identifies its current physical POD as
"“ead of the Kauer Ditch.” Tt also documents structures that allow water from the
"Floyd J. Whittaker Ditch”to convey West Springs water across the Left Fork, and to

3
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allow a ditch with no explicit name to carry water across the Left Fork to lands
identified as "Formerly the Charley Bohannon Ranch.”

Whittaker v. Kauer

The Whittaker v. Kauer decision issued in 1956 provides a clear description of the
operation of the Kauer ditch and its relationship to the Whittakers' water rights and the
rights conveyed through the Kauer ditch. It states in part:

"The trial court found that in the year 1932, respondents entered into an oral
contract with appellants’ predecessors (and other interested parties), to whom
water bad been decreed by the July 1, 1912 decree, whereby the point of
diversion of waters of the Left Fork of Lee Creek, decreed to and used upon
lands, including the lands now occupied by appellants, situate northerly and
below all of respondents’ lands, was changed from a point situate on the main
channel of Lee Creek to a point situate on the Left Fork thereof near the
Southwest corner of Section 31, Township 16 North, Range 25 E.B.M., which
point of diversion is situate about one and one-fourth miles southwesterly and
above the West Springs; and whereby, in consideration of a grant by John
Whittaker, father of respondent Floyd Whittaker, of a right of way for a ditch
over certain of the Jobn Whittaker lands (over Lots 4 and 3 and SE 1/4 of the NE
1/4, Sec. 31, Twp. 16 N., R. 25 E.B.M.) through which to convey from such point
of diversion on the Left Fork, to the Right Fork of Lee Creek the said decreed
waters. The trial court found that in the year 1932, respondents entered into an
oral contract with appellants’ predecessors (and other interested parties), to
whom water had been decreed by the July 1, 1912 decree, whereby the point of
diversion of waters of the Left Fork of Lee Creek, decreed to and used upon
lands, including the lands now occupied by appellants, situate northerly and
below all of respondents’ lands, was changed from a point situate on the main
channel of Lee Creek to a point sftuate on the Left Fork thereof near the
Southwest corner of Section 31, Township 16 North, Range 25 E.B.M., which
point of diversion is situate about one and one-fourth miles southwesterly and
above the West Springs; and whereby, in consideration of a grant by John
Whittaker, father of respondent Floyd Whittaker, of a right of way for a ditch
over certain of the John Whittaker lands (over Lots 4 and 3 and SE 1/4 of the NE
1/4, Sec. 31, Twp. 16 N., R. 25 E.B.M.) through which to convey from such point
of diversion on the Left Fork, to the Right Fork of Lee Creek the said decreed
waters. The other parties, including appellants’ predecessors, permitted
respondents to remove a flume which had been used continuously since some
time prior to the entry of the July 1, 1912 decree to transmit the waters of the
West Springs across the Left Fork at a point situate in the described quarter
section where the springs are situate, and to substitute in place of said flume an
4
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earthen dam where the flume theretofore had been, thereby to capture all
waters found flowing in the creek at that place.” (emphasis in original)

Whittaker v. Kauer confirms that from 1932 through at least 1956, a dam prevented
downstream movement of water in the Left Fork beyond the West Springs Ditch, and
that Left Fork water instead bypassed the West Springs location via the Kauer Ditch.

Timothy J. Luke Affidavit

The affidavit of Luke includes his determination that Watermaster and IDWR
meferences to Bruce McCollum were intended to refer to Bruce McConnell.” Luke
presents a review of Lee Creek PODs that had been prepared in 2000 by Jane Tallman.
It explicitly states:

"There are a total of four diversions on Lee and Stroud Creeks. One of the
diversions is actually located on Everson Creek while the other three are actually
on Stroud Creek, both tributary to Lee Creek.”

The name "Stroud Creek" is from the US Geological Survey topographic map, identified
as "Left Fork" in local parlance and some documents. Tallman's review includes a map
consistent with the description, mapping the Smith/Tomchak diversion as the most
upstream, the McCollum and C. Whittaker diversions very near the head of the Kauer
Ditch, and the J. Whittaker diversion at a location on Stroud Creek (Left Fork)
downstream of the Kauer Ditch and upstream of West Springs and East Springs.
Consistent with Tallman's description of "four” diversions, there are no other diversions
mapped besides these four. There are no diversions mapped on Lee Creek downstream
of the confluence of Stroud Creek (or Left Fork) and Lee Creek proper (or Right Fork in
local parlance).

The excerpt provided by Luke includes three hand-written field data sheets and
accompanying photos. The data sheet titled "Bruce McCollum ditch (illegible)" bears
initials "T. Luke" near the date, and site tag number "A0011439." It also includes a GPS
filename but unfortunately does not record the geographic coordinates.

Contor Reconnaissance 2020

Figure 2 provides a GPS track of my reconnaissance in July 2020. Some of this was
with Jordan Whittaker in his trail machine, some was on foot with Whittaker and some
was on foot alone. The structure I observed at the head of the Kauer Ditch bears a site
tag with the same number as the field data sheet for the McCollum diversion, and to
the extent that I can see the poorly-copied photos, it was the same location. I
summarized:

"From the 1954 engineer's map, the SRBA and 2019 aerial images and the
condition of control and measurement structures, I conclude that the use of the
5
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Kauer Ditch was longstanding (multiple decades of time). From the aerial
images and IDWR site tag on the diversion structure, 1 conclude that its
existence would have been readily apparent during a desktop investigation.
From my observations of its current condition I conclude that it was in use up to
very recently. From cross section and slope data I calculate that its capacity is
most probably 15 cfs...."

I also confirmed that the current physical structure where the ditch from the West
Springs crosses the channel of Stroud Creek (Left Fork) generally matches the 1954
engineer's drawing. Now that I have reviewed Whittaker v. Kauer, 1 conclude that the
July 2020 configuration also is consistent with that decree. This extends to the
condition that in 1956 and in July 2020 there was no physical channel, structure or
direct means for water to proceed down the Stroud Creek channel beyond West Springs
to Lee Creek proper (Right Fork). Instead, in July 20201 observed water diverted at a
POD not mentioned in the McConnell's SRBA decrees or the Application, conveyed
beyond West Springs, and allowed to flow overland until it reentered the remnants of
the channel of Stroud Creek (Left Fork) at a location where no authorized Point of
Injection appears in the IDWR data.

IDWR Instructions to Watermaster

Cindy Yenter's letter to the Watermaster of August 6, 2020 states "It appears that
water from Stroud Creek may flow into Lee Creek below McConnell's authorized point of
diversion.” Though I did not go that far downstream in my reconnaissance, I have no
reason to dispute Yenter's conclusion or the administrative action taken based on it.

Review of Google Earth Image

Figure 3 is an excerpt from a June 30, 2020 Google Earth image. The arrows show
three locations where channels cross a small east-west road. This is at the location
marked "D" in Figures 1 and 2. In Figure 3, D1 is the crossing of what is either a ditch
remnant or the eastern-most natural channel of Stroud Creek (Left Fork). D2 marks
another potential natural channel of Stroud Creek (Left Fork) and D3 marks the crossing
of Lee Creek proper (Right Fork). Though perhaps difficult to see in Figure 3, with the
image opened on a large computer monitor directly within Google Earth, it is clear to
me that in June 30, 2020 there was no flow in either the D1 or D2 channel. Because of
a bridge or culvert at D3, I was not able to determine directly but any flow at that point
would have to have been in Lee Creek proper.

Synthesis of Data
Consistencies in these data sources and observations include at least the following:
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e As early as 1911 there was recognition that at least right 74-367 was
subordinate to upstream right(s).

e From 1932 through July 2020 and presumably through the present there has not
been a physical channel or means for flow in Stroud Creek (Left Fork) to proceed
downstream beyond the West Springs Ditch except to be diverted and conveyed
in a private ditch.

e The current condition and location of the Kauer Ditch and its diversion are
consistent with diversion from Stroud Creek, injection into Lee Creek, and
rediversion at point(s) downstream.

e My calculated capacity of the Kauer Ditch is within 0.2 cfs (1.3 percent) of the
sum of McConnell's diversion rates from the Application. This close agreement
likely is attributable to luck, but I did not know the sum of McConnell's rights
when I performed the measurements and calculations.

e Yenter's observation that the currently-authorized McConnell diversion (Section
30 Diversion) cannot access flows coming down the Stroud Creek (Left Fork)
channel is consistent with the diversion/rediversion paradigm, which would have
placed the bulk of the flows in Lee Creek (Right Fork).

e The absence of flow in D1 and D2 in Figure 3 is consistent with a
diversion/rediversion paradigm and consistent with an expectation that in 2014
and until cessation of use of the Kauer Ditch, McConnell's would have been able
to access the waters that had been injected into Lee Creek proper from the
Kauer Ditch at their upper (Section 30) diversion.

Based upon these data and using the methods, paradigms and instructions I relied
upon while making SRBA recommendations, I would have recommended the following
PODs for the seven McConnell rights that are subject to the Application. This
description uses the nomenclature used in Figure 1.

e Point of Diversion: NW NW Section 6 Township 15N Range 25E
o Point of Diversion Remark: Heading of the Kauer Ditch
e Point of Injection: NE NW Section 31 Township 16N Range 25E

o Point of Injection Remark: Injection into Lee Creek known locally as Right
Fork

e Point of Rediversion: NE NE Section 30 Township 16N Range 25E
e Point of Rediversion: SW SE Section 20 Township 16N Range 25E
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This description assumes documentation that the accomplished transfer adding the
Section 20 Point of Rediversion occurred prior to 1987. It also assumes that delivery
conditions and historical practices related to priority delivery of 74-157 and the rights
that are now McConnell's would be appropriately incorporated. I do not offer an
opinion here of what a correct representation would be but I acknowledge the existence
of the 1956 decree as well as the current controversy.

Except for field reconnaissance in the summer of 2020 and the 1954 engineer's map, all
these data were available to the claimants and IDWR at the time of processing the late
SRBA claims for these rights. In fact, I obtained most of these data from the claims
files. Neither the 1954 map nor the field reconnaissance contradict the other data and
neither are necessary to draw the conclusions outlined above.

Conclusion

The Application omits both the Point of Diversion and Point of Injection. It calls the
Section 30 and Section 20 diversions Points of Diversion instead of Points of
Rediversion. As these failures preclude it from representing the rights as they existed in
November 1987, I conclude that the Application is not a Clerical Error Correction even
under a broader interpretation of what that might mean.

Injury Analysis

Independently from the question of whether the Application is a Clerical Error
Correction, I analyzed whether the Application would cause injury. My injury analysis is
confined to analysis of flows, physical access to water, and the effects of the physical
configuration and relationships upon other right holders and property owners. In that
context I considered four concepts of injury. The first two speak directly to the decreed
elements of water rights and are opposite sides of the same coin.

o Does the Application improve McConnell's access to water supplies?
 Does the Application reduce the supply available to other water user(s)?

 Does the Application interfere with the enjoyment of other water right(s) even if
it does not reduce available supply?

e Does the Application impose negative effects on property owner(s) and/or the
public, independently of water-rights questions?

McConnell's Access to Water Supplies

IDWR's August 6, 2020 letter to the Watermaster explains that the Section 20 diversion
currently is not authorized. It also explains that water from Stroud Creek (Left Fork)
bypasses the authorized Section 30 diversion. Clearly, authorizing the Section 20
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diversion would give McConnell access to additional supplies from any junior right that it
would then be able to call. By the conservation of mass, that would necessarily reduce
flows for the newly-vulnerable junior.

Tronically, McConnell's Section 30 diversion suffers from lack of supply due to the recent
curtailment of diversions to the Kauer Ditch. Though this was not caused by the
Application, neither does the Application address this deficiency despite its implicit
purpose to serve as a correction.

Supplies to Other Water Users

IDWR's letter also identifies that the lack of authorization to divert from the Section 20
diversion and lack of ability to access Stroud Creek (Left Fork) from the authorized
Section 30 diversion meant that the Watermaster was to “resume delivery of water right
74-157 from the West Spring.” Clearly, if the Section 20 diversion were to be
authorized, delivery to 74-157 could again be curtailed, working immediate injury to its
owner.

Interference with Other Water Rights

The failure to properly include the Kauer Ditch diversion in the SRBA claims resulted in
a recent curtailment of diversion at that point, disrupting the long history of water-
delivery patterns that were discussed earlier. Because of the physical configuration of
the system documented since at least 1932, the McConnell rights now must be diverted
through Whittakers' private headgate, conveyed beyond West Springs in Whittakers'
private ditch, and injected into Stroud Creek (Left Fork) below West Springs.
Conceptually, the requirement that another user convey McConnell's rights diminishes
that other user's enjoyment. Though I have not quantified the reduction in enjoyment,
the West Springs Report documents damage to Whittakers' infrastructure.

While it is true that an earlier failure (in filing and recommendation of SRBA claims)
caused this harm, it is also true that the Application fails to address it and fails to seek
authorization for the use of another POD and Point of Injection implicitly required for
the water-delivery proposed by the Application.

Negative Effects Independent of Water-rights Questions

The West Ditch Report documents damage to wetlands and riparian areas in locations
immediately downstream of Whittakers' diversion where the private ditch was unable to
contain the increased flows resulting from the imposition of also conveying McConnell's
rights.

When McConnell's flows are discharged from Whittakers' ditch, they first enter the
remnants of an old ditch identified in the West Springs Report as the "Bohan" ditch,
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which should have been called the "Bohannon" ditch. That ditch too is inadequate to
contain the flows and it and the surrounding rangeland area also are being eroded and
damaged by the new flow regime.

These negative effects also were not directly caused by the Application, but neither are
they addressed by it. Instead, they would be perpetuated by it.

Conclusion

The Application would increase McConnell's enjoyment by giving administrative access
to waters of West Springs which historically were not delivered to Lee Creek proper
(Right Fork). Ironically, it would fail to reverse a reduction in McConnell's enjoyment at
the currently-authorized Point of Diversion that resulted from the SRBA filing that the
Application purports to correct.

It would directly injure water-right 74-157 by making it subject to a delivery call that
historically it was isolated from.

The Application would indirectly injure Whittakers by requiring them to divert
McConnell's rights through an unauthorized POD, convey them in their own private
ditch and inject them into Stroud Creek without an authorized Point of Injection.
Inexplicably, the Application does not seek authorization for this diversion, delivery and
injection necessary to the operation of the conditions sought.

The Application would fail to address a deficiency in the SRBA decrees that is damaging
wetlands, riparian areas and rangeland, despite its implicit purpose of correcting the
SRBA decrees.

Summary

I conclude that the Application is not a Clerical Error Correction by a plain-language
interpretation, because its effect would be to create additional enjoyment not previously
decreed, licensed or otherwise authorized. It is not a Clerical Error Correction by a
broad interpretation because it would not conform the water rights to the ideal of the
SRBA, which is a description of the water rights as they existed as of November 1987.

Regardless of whether the Application is a Clerical Error Correction, I conclude that the
Application fails an injury analysis by several metrics:

e It increases McConnell's enjoyment by the direct and immediate diminishment of
enjoyment under 74-157;

e It implicitly imposes upon Whittakers the duty of diverting, conveying, and
injecting McConnell's water, without seeking authorization for either the POD or
Point of Injection;

10
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e It fails to correct harm to adjacent wetlands, riparian areas and rangeland
caused by a failure in the SRBA decrees it purports to correct.

Signatures

/7

Bryce A. Contor, Senior Hydrologist

L P b

Reviewed by W. Roger Warner, Senior Hydrologist, President

Attachments

Figures (filename Figures Injury Analysis.pdf)

Figure 1. McConnell Transfer Overview Map
Figure 2. 2020 Reconnaissance
Figure 3. Google Earth Imagery June 30th, 2014
Affidavit of Chris M. Bromley (filename Affiavit Chris Bromley.PDF)

Field Observation of "East Springs" Water Source of Idaho Water Right 74-157,
Lemhi County, Idaho (filename East Springs Report w_Attach 20-

0111.pdf)
Field Observation of Lee Creek, a Ditch Known Locally as "Kauer Ditch," and the

"West Springs" Water Source of Idaho Water Right 74-157, Lemhi County,
Idaho (filename West Springs Report w_Attach 20-0111.pdf)

Affidavit of Timothy J. Luke (filename Affidavit Tim Luke.PDF)

Letter August 6, 2020 Re: WATERMASTER INSTRUCTIONS REGARDING MC
CONNELL UNAUTHORIZED DIVERSION AND WHITTAKER RESUMPTION
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OF DELIVERY, LEE CREEK (filename Letter to Watermaster 2020-08-
06.pdf)
Whittaker v. Kauer, 78 Idaho 94 (filename Whittaker v Kauer 78 Idaho 94.pdf)
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Chris M. Bromley, ISB # 6530 A
Candice M. McHugh, ISB # 5908 ECEIvEp
McHugh Bromley, PLLC AD

380 S. 4% St., Ste. 103 PR 28 20m
Boise, ID 83702 DERARTMENT
(208) 287-0991 WATER RSO ROES

(208) 287-0364 (facsimile)

Attorneys for Bruce and Glenda McConnell

[N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA Subcase Nos. 74-361, -362, -363, -364, -
365,-367,-368

AFFIDAVIT OF CHRIS M.

Case No. 39576
BROMLEY

STATE OF IDAHO )
) ss.
County of Ada )
CHRIS M. BROMLEY, being first duly sworn upon oath, deposes and says:
1. 1 am an attorney representing Bruce and Glenda McConnell (“McConnells”). I

am over the age of 18 and state the following based upon my own personal knowledge.

2l Attached hereto as Exhibit A is true and correct copy of the original decree,

Reddington et al. v. Bohannon et al., Sixth Jud. Dist., Lemhi County (July 1, 1912), from which
MecConnells predecessors-in-interest originally derived their interest in water right nos. 74-361, -

362, -363, -364, -365, -366, -367, and -368.
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5 Attached hereto as Exhibit B are true and correct copies of the claims filed by
McConnells’ predecessor-in-interest in the Lemhi Adjudication for water right nos. 74-361, -362,
_363, -364, -365, -366, -367, and -368.

A . Atached hereto as Exhibit C are true and correct copies of the pertinent pages
from the Lemini Adjudfcation “Green Book’ for water right nos. 74-361, =362, -363, -364, -365, -
366 (disallowed), -367, and -368.

5. Attached hereto as Exhibit D are true and correct copies of the pertinent pages,
dated May 4, 1983, from IDWR labled “Water Rights in the Lemhi River Drainage Basin” for
water right nos. 74-361, -362, -363, -364, 365, -366 (disallowed), -367, and -368.

6. Attached hereto as Exhibit E is a true and correct COpy of the Corrected Order
Adopting Proposed Memorandum Decision and Order (March 22, 1991); Order Adopting
Proposed Memorandum Decision and Order (January 16, 1991); and Proposed Memorandum
Decision and Order November 19, 1990) from the IDWR water right records for permit no. 74-
7274, in which McConnells’ predecessor-in-interest, who was recognized as holding valid
senior-priority irrigation water rights, protested a stockwater permit from Lee Creek.

7. Attached hereto as Exhibit F is a true and correct copy of the Water District 74-Z
2014 annual meeting minutes, showing assessment to McConnells for delivery of water right
nos. 74-361, -362, -363, -364, -365, -366, -367, and -368 during the 2014 irrigation season.

8. All documents in these subcases have been served upon the Court’s expedited

service list.
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9. [n addition to serving the expedited service list. couns

in these subcases 1o us

ers un Lee Cree

2| has served all documents

k. identified by [DWR's water right database as follows:

Affidavit of Chris M. Bromley

/

'

Div.
Rate
Basin  Sequence . Basis Priorits Date | (cfs)  Water Lse Owner
UNITED STATES OF
AMERICA ACTING
74 10554 Decreed 61 1876 0.02 STOCKWATER i THROUGH
. ! RUGGLES. AL: RUGGLES.
T4 183! Decread 62871912 024  [RRIGATION JAMIN K
[RRIGATION. + RUGGLES. AL: RUGGLES.
74 949 Decreed 1231918 0.04 STOCKWATER JAMIN K o
: i UNITED STATES OF
" AMERICA ACTING
74 14451 Decreed 6281934 O 02  STOCKWATER THROUGH
TIRRIGATION, IRRIGATION
\ ) " FROM STORAGE. ANDERSON. BOBBIE E:
74 2261 { Decreed | 1221 1941 2 IRRIGATION STORAGE ANDERSON. DORIS 1
; : [RRIGATION. IRRIGATION |
| I FROM STORAGE. \ ANDERSON, BOBBIE E:
74 2339 . Decreed 1221 1941 2 IRRIGATION STORAGE * ANDERSON. DORIS
74 7274 . Permit 12 8 1989 . 0.07 | STOCKWATER . PETERSON.EDDIER
i 74 5200 ' License . 581990 0.26 ' IRRIGATION . PETERSON, HARVEY E
) ' : PETERSON, JANETTE 3
74 15201 License . 381950 (.31  IRRIGATION | PETERSON., KENNETH J
Further vour Affiant saveth naught.
DATED this /5 day of April. 2014
. S T
- < S
CHRIS M. BROMLEY
Artorneys for Bruce aned Glenda MeConnell
SUBSCRIBED AND SWORN TO BEFORE ME thisr'\,jbz day of April. 2014
\ /
o (1 fe A 220
\QX’AR& PU BITQ‘ or‘[{i(a,ho
&Eblﬂll‘l" at: « i
iseal) Afy Commiss 'on Expires: % S0 /) E
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74 LU3bl

N 4% e

IN THE DISTRICT COURT OF PHE STXTH JUDICIAL DISTRICT QOF THE {
STATE OF IDAMO, IN ANL FOR THE COUNTY OF LEMHI, LU
John B. Raeddington, Cora Redd~-
ington and Julia Reddington,
Plaintiffs,
vs DECREF

Grant Bohannon, Gus Mulkey

and James R, 3choonover,

e e el sl S St e e e e et S N

Defendants.
This cause having come on to be heard on the 7th day of Novemoer, 1911,
before the District Court of the Sixth Judicial District of the State of Idaho,
{n and for the Gounty of Lemhi, sitting without a jury, F. J. Cowen, Esq., appear-
ing as counsel for the plaiantiffs, @, W, Whitcomb, Esq., appearing as counsel for
the defendants, Grant Bohannon and James R, Schoonovar, and Messrs, Holden & Holden
and &, W, Holden, qppeariug as counsel for the dafendant Augusta R. Mulkey; and

the Court having heard the testimony; and the parties having filad their stipu=

lations herein; and tha Court being fully advised in the premises; and having ordered

judgment to be entared in accordance with the said findings and stipulatlons, now

makes and files its judgmant. and decree in accordance therewith, and orders, adjudges

and decreas as follows:
I

It is ordersd, adiudged and decreed that the plaintiff, John B, Redding-
ton, 1s =ntitled te the use of 60 inches, or 1-1/5 cubic fest per second of the
flow of the waters of Les Creek,.in the County of Lemhi, Stat?@if Eﬁfﬂﬁ:aunder date
of May 12th, 1883, and is also antitied to the further use of PO inches, or L 1/10
cubic fest per second of the flow of the waters of said stream, undar date of May
1at, 19C6, tor the trrigation of the Tk of the NE4, the SWi of the NE4, and the SEY
of the WW: of Section 17, Township 16 North of Range 25, lest of the Boise Meridian;
and the S% of the SEj of Saction 8, and the NE; of the NWj, and the NW, of the NE§
of Section 17, Township 16 North, Range 25 Last of the Bolse Meridlan, to which

1ands the said water rights shall be appurtenant.

i

4 199.

SCANNED
APR 10 2007

3

-,
“
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74 0363 T

It is further ordered, adjudged and decreed that the plaintiff, Cora
Reddington, is entitled to the use of 50 inches, or 1 cubie foot per second of
the waters of said Lee Creek, under date of May 12, 1983, and is further entitled
to AS incheg?ibrLiéggﬁ% cubic feet per second of the flow of the watars of said
stream, under date of June 1st, 1900, for the irrigation of the W} of the WY,
and the W% of the SW: of Section 9, Townahip 16 North, Range 25 Fast of the
Boise Waridian, to which lands the said water right rights shall be appurtenant.

70 BT 5 III

1t is furthar ordered, adjudged and dacreed that the plaintiff, Julls
E. laddington, is entitled to the use of 90 inches or 1-4/5 cubic feet psr second
of the flow of the waters of said Lee Creak, under date of May l2th, 1883, and ls
further entitled t?%\et\.{?igq)ﬁs 70 inches, or 1-2/5 cubic feet per sacond of the
flow ol sald stream, under date of June lst, 190C, for the irrigation of the Wk
of the N%%, and the Wk of the Skl, the BY of the sw}, and the SE} of the NWl of
Section 9, Township 16, North, Renge 25 Tast of the Boise Meridian, to which
Jands the said water rights shall be appurtenant.

v

74 0367

Tt is further ordered, adijudged and decreed thuot the defendant, James
I. Schocnovar, 1is aAtitled to the use of one half, but not exceeding 30 inches,
or 3/5 cubic feet per gsecond of the flow of water of the Left Fork of gaid Lee
Creek, under date of HMay 12, 1883, but such right shall extend only to the guantity
of watar thet may be round flowing in said Left Fork below the diversicn point of
tha defendant, Grant Bohannon, at the place where said diversion 1s made at the
time of thie decree, located in the 54 of the NE; of Saction 31 of said Townshlp
and Hangs, and said right shall apply only after the appropriations of the defendants,
4. R, Milkey and Grant Bohannon, hereinafter mentloned, shall first be supplied, and
shall apply to all of the waters arising in saig@ stream below %£1 stiggeigfrsion;
aud the defendant, James &, Schoonover, is further sutitled to the use of 270
iniches, OT 6.L/5 cubic feet per agcond of the flow of the waters of the Right

Fork of said Lee Creek, under date of Nevember Sth, 1909; all for the purpose of

JUL 31 199




irrigating the EL and the SWl of the SW; of Section 17, the SE of the SE} of
Section 18, the ¥Wj of the NE} of Section 19, the wh of the NW} and the Wwi of
the SW! of Section 20, Township 16 North, Range 25, Tast of the Boise Meridian,
to which lands the said water rights shall be appurtenant,
74 U369 v
It is ordered, adjudged and decreed that the defendant, Grant Bohannon,
is entitled to the use of 120 inches, or 2.2/5 cubic feet per gegond of the flow
of the waters of the Left Fork of Lee Creek, under date of May 12th, 1883, for the
irrigation of the E of the sws of Section 29, and the N% of the WW, of Section
32, and the SEj of the NEj, the Sk of the wWy, and the NWj of the SW; of Section
29, all in Township 16 North, Range 25 East of the Boise Meridian, to which lands
the said water right shall be appurtenant.
VI
74 Uu37FU Tt is ordersd, adjudged and decreed that the Jafendant, Augusta R,
Mulkey, is entitled to the use of 200 inchss, OT i cubic feet per sascond of the
flow of the waters of the Left Fork of Lee Creck, onder date of May 12th, 1883,
for the irrigation of the swl of the NW}, the MWk of the SWY of Section 32; the
5P} of the NE} and the NE. of the SEj of Section 31, and the Swd of the Swi of
Section 32, the 5Fy of the $FL, and the W3 of the SE} of Section 31, &bl in
Township 1# Morth, Range 25, Bast of the Boise Meridian, %o which lands the said
water right shall be appurtenant.
VII
(”'?'ﬁw‘it is further ordered, adjudged and dscreed that when the flow of laee
Creek shall fall below the amouﬁt of the said 320 inches herein decrsed to the
said Augusta R, Mulkey and the said Grant Bohannon, that then and in such case
the said August i. Mulkey and Grant Bohamnon shall pro-rate the waters of said
Left Fork of Les Creek flowing therein above their points of diversion, accord-
ing to the respective amounts of water harein decreed to them: and it 1is further
ordered that all waste water and senpage water arising or flowing from gsaid lands
of the said Augusta R. Mulkey and the said Grant Bohannon, shall be returned to

said beft Fork of Lee Cresk below their respective tracts of land; and it is

JUL 311998
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further ordered that the said August R, Mulkey and the said Grant Bohannon shall
not be obliged to pro-rate with any other .garties to this action, whose right of
appropriation is of equal priority tharewith, in case the flow of the waters of
the said Left Fork shall be of insufficient quantity to supply all rights, under
date of May 12th, 1883,
VIII

It is further ordered adjudged and decreed that each of the parties
hereto, shall be restrained and enjoined from interfering with the rights of
any other party to this action, as the sams are herein adiudicated, and that
each of the parties hereto, shall pay bhis own costs and expenses of this action.

Done in open court this 24th day of June, 1912,
Filed July lst, 19172. J. M, Stevens, Judge.

J, L. Kirtley, Jr., Clerk.

State of Idaho )
County of Lemhi )

I, J. L. Kirtley, Jr., Clerk of the District Court of the Sixth
Judicial District of ldaho in and for the County of Lemhi, do hereby certify
that the above and foregoing is a full, true and correct copy of the Decree in
the case of John B.‘Heddington et al vs Grant Bohannon ot al, as the same appears
of record in Judgment Book B pages 74 and 75, Records of Lemhi County, Idaho.

In Witness Wherof, I have set my hand and affixed my official seal this

Lst day of July 1912,

/

B
{SEAL) ti

/J. L, Kirtley, Jr. _ _
% of the District Court,
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B A e O S S N N UL DO LAl DSt
OQF IDATO, IN AND FOUR THE COUNTY OF LRMHI

LEL B

: e | NOTICE OF cLam no, AP ND
Jl.llt]li PALIFS Fany 10 &

HEETEMM RvER WATER RIGHT My 5 31

_anlfor Roheng 7

iName nf Claimanty

R Sai i e
B . claima a right to the di
Malling Astdremas . 11 the diveralor

Vet e s e ar oetiebi et el o s e LE S (200

ext-nt amd matuce of sall clalm i1 aa Zollowa: i
Daty of srlacity: (When way the water drst applicd to a hene flefal uan, or data Lhat peemit was [aaued) 20

4

1833

ENume of st S, apanyz, el o aasuind
Dive o2 - S|

3 Deserita tho pirpase for which the water has been used ored the o daring the year when you have u-nl the rizhe elaimed:

Lee Creel, tributarcy to

14 rizalion puiw o

. ~11 1
[ SO I .;.,_,,,,,_AP-_L—
TN Fesy.ed VHSaeht, by vivb e i r
[FRETRN U Ve Fin
P ETERS B TR ’
Balea boabus ver
et 1" I~ ol e % y0am -
s e A F D P S T A TS TRV
L. N PR
) FOTAL QEASTEIY CLaivMtn
o “we
Ay I : Give locsg n of poirt where water i3 diverted from ils source. Rty " S Lz‘_—_‘,-.,

See _ — Rge____ 228 _ | BAL; adiditiena! pointst

i} Descriig menns of cliw;rsinn of water: (Pump and pipeline, well, Jiversion ilam, reservaoir, length o( diteh and A1, otc)
Fiva nleea und eapacitiea; be na apesific na posnible T22dzake and ditch. _Ditch_1ia upproximablely
L miloa longe ... 2 e M e

1y I}.;-u-nl." .qga'l..n nf wan by Hating numlmr of lrrlgated acres within =1r|| dﬂ .-\rre lrncl. in nrl:tmr\'rllltl wax, 12 won is Aot fnr
erigatwn, plocs an XY In appropriaty box o show location.

Tsw Nwg | SW1
o 1w awy LW Laws, 13

ik T
Tetal Na, nf AC!:!_,:‘L._- NP
1) 1 switer la waerd for old acribe that wee, heing o specific a1 pousilblo:_

cherged fntoo— . i e s B

(7) Fiaent scwapgo waste, o return waler [romt this ure is 1

13) 1€ you wre claiming waler as @ mowber of an argamzuntion, Hat name of organization—

[&]]

£10) Ruse af m (Check ane) O u A} Wight b'\-ul on fiversfon sl bru-fml nae
A D) Iight desemed By coust, eito title of save fnbn 8. Reddinygtion et ale
___eg..0ranc Bolannon et wl iJ.’Jhn.ﬂ‘.'_-REid_.n},th) -
00 Rpght el o uppliention. Tieense, or chinm flal with the hiuho B

Addlnnmistrntiun,
Be ivwnown trag the unersined, atter L
:rae anrd cecurate to tns hoit of this, her. th

<iuded heremn aru

Marcn 2, 1972

Tpawr
Idaho Orgnnlzation
Stats af 1 —
a Drxanliaibon
‘ Temhi Tast —_ {Sixnatare of Antharissd Agaatl

County ‘:u £ne day of. Marzh in 'ibo ear. 1972 befors me,

On .bl ity ap ”. XAY Hopert L. n=nmin F M

L rIOna L

:“:::r{un.:mmmp!h the ;crun(n whoes namals) are mb-:r:bfd to the abave m-l-u-nun:. d uﬁfnuwlul: s that (he,
eorporatlon, partnershlp or ] il the anmo.

_3al|m:n- Tdue¥a

Notary Public reabllng a

1 b, 197 -
My commisalon expiren July 1%, 19




HO, IN AND FOR THEF COUNTY OF LIEMIII

\l" DA

.\c.- s 1 NOTICE OF CLAIM IDENT. NO. Al ND
i

TO A

WATER RIGHT 1AE=25R-2 % C

nz or Hotery T.

Wt

= claims a righs to the diversian

» Doree e s faes e enontdd vater, af 0 trhatars o b EMIL e,

The exvtent nnil ure of aabd clain fapa followas
1Y Liite o prwrily: (When waa the water thrst applled Looa Dene felal wae, or date that parmit was (eaued)__May l,_lDOC‘_ =

o N S e S - - SO - =
s wfwator N e el st Lidas spnne ebe o geodmlwntert Lea Cresk, trlibutar
w3 "~ N o N B C—
- L5 () -
(53] purpuse fur which the waler has been vsed and the time Jduring the yanr when you have used the right clalmad:
= I} g " -~
G Yiedy - b Perind af " Frem : _roNovemder 1
* . Paa ASS AT ) T Dapt
- RUNTS Teehiaine s
PR s L vl ot £ a Ko . .
Ve b tee 40 - [T i, Mg
) Ivel
Vit 1 . e i of Ve Erom -
b oaalde Al Ihemacar s IERTIL or, 460 T LEITY)
e
ok [CER Y RTINR R B B PR AN M A
{5y A} Twnt of Diver=len ml foom its souree__ 2% HE s

11 M ; additional paints:

[T R» RENENEN

) Prerritio means of lverslon of waters (Punp ond pipeline, wll, sllveralan lam, reaervair, length of diteh apd fell, ute )
toudgate and dlbct lt_cE\ is approximately

5 (iiva sizes and enparities; by ns apecific aa paanible.

LAintled lOrge e e e

v Denerlbe WenGon of e i tisting mumber of irelgated acres within nach di-acre lrac
frriggation, place an “X'* 1n appreprinte hax to rthaw lacatinm,

T NEY W
e '[-““"ii“"- Tl
. » I
6N l “
16 PGt
I
|
[}
*
g '
i
N =TS =
Tatal No. of acres glesh -
1} 17 wnlor f1 uned for other than wweiation, fully desesihe that wze, belmg s wpecifle asy poasiblaci i o el o~ —
«7)  Elienl, sewagry wasty, or raturn waler from Lhie usg I3 dlscharged inta R E— . Y ) |

\4) [l ymi nre claiming water as o membzr af un vrgne’zation, Tt name of orkaniz

(4 Remarss —e—— —— R ——— e e—

(10 Pania af clabm (Clerk ana) T3 A) ehe hagied pn diversin oml henen~al 118e,
L1 D1 Right devnl by eonrt, elte ttlo of cane

_ova. trens E anon st al. (Joha P. Re

{30 Right buowl sa spph or cluim Bled with the Wdahe Pepuitment of Wolee

Aidnuni<ernt

Joan 3. Reddington el al.
3. Reddingbton e} u-.
Tngtoal

e sotn, depose(s) and aayls) tzat all statements frclided hareln ace

e Vb

TG ature ol Cglmphist _
¢ —r i

thlenatare of Spouse)

n il L uiaersy
trie and acturalo b Lau hest of (B

v Organlzatlon
Szt 22 1 = = s i
- Organtuation — i
I g Hianaturs 8¢ Aulhorlie AReal
County of —pp—————— _‘l DR o A - AEsAll
ans A March . 1972
On this ot L day of in the year. before ma,
, HRouert T, LemGlic f

ts ublic, personslly a
:‘;r;mr{npms tnP;- the :‘.r:o'n(t) whare name(s) ara subscribed to the abova fnstrument.

enrperstion, partneeship or yexcecuted the same,

4 acknpwledgmf 5 that (he, yhe, thi :
oy M“_ pdnAllor-

: = Sk
Notary Publle reslding atfj _S#IM28s Tdan

July 14, 1994

My fosl
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IDATIO, IN AND FOR THE COUNTY OF LEM _HI

R T ST S N TR I

NOTICE OF CLAIM IDENT. NN. MAT NO.
T0 A

Tyt M WATER RIGHT

L) Ol .
MNatiee M erelyy given Lhat ___Paxley
Z.% 1, Lexnhi, Idaho
- - — - — — Ini 3 i i
e claims a right ta tho diversion
ressetttl e A s O rreadwatber, af s tobatars e e LEMIN Rive:
The extent and natura of sald elabm I3 aa fallowa: . i
Yay 12,7 1833

Dats of prinrity: (Whon was the water fizst applied to a beno ficial use, or Jats thut peemit wysp bsued)

B b skl water (N ame ol atenm, Lls, apriot. e, or g oudwinen ~ca Creax, Erlbutury to

sacribs tha purprte or whith the water has been used and the time doring the year when you have used the right clnimed:
5l =t B - 1
. 1.0 . s e - Captend 0 Cre Froum ATE Jemn=r =
ee YLLK t v el M, Tiner

i N AN Daies Lo losae)
.- Provreiof Vs Brom e
[T AL Bl Ny
o

el of e From

[T DT TN TRT A TR R N, Dav)

TT AL QU ANTIIY LMD

|on of point where gak_:— i3 dJiverted from [tz source PR Y . .
——. Rpe

e ==, DAL adiditionnl points: [

t diveraion of waters (Pamp aml pmrlinc well, sliversion alam, reaervair, length of dditch ang feld, ote)
uldgnte and diteh. b-_tc"n 1rt approxiuaks

filvg aizes und r-\pn\llVM b s apecifle g poasible,
4 nileg long,

Dear r|hn .n.mrlr.n of une By listing nmunher of lrrd
ferigation, place an "X in upiiraprinte box to show lm ntlon.

Nwg

N

H) 1f water fa uged fur nther than lerigation, fully deserfha that use, beiny as mperifle an

7)  Filweat, sewnga waats, or rn'urn waler from Lhiz wsa Ia dachargod Inla - - .
(BY If you arn elnimdny water as a membgr uf on srganlzation, lat name of arganization__ —_
1y R'mr\'-h | e = P — - P Y
(W) Bunis of claim (Cherk ane) () 4\) Right huaed an diversian and k.c..vnd.l ung.
@ D) Right decread by coure, clle Uil of caac.
nt Bohanaog, et _al.
O 1) Wight banel on appleation, Leense, or o fited I.lu'nn Dapans v
Tlo it knnme= that the undemigned, after heing dnly gwern an nnt ) dmm-l-) LLUREEERE N zh-» =] qA.,..._. ve i Cf nurein are
t=1n and A A0 the beat uf (hus, her, cheir) knowledge.
lﬂﬂiuu /
/i
1972 WMM
e T loiganture o 'Sr/ -
Tdlgnatare of :p{m
Organization
Slate af =
\a, Qrganiuation
Caunty of. fpmht B re of Autharieed Ageatl -
Y O e .
On this <ng du ot March In the year. be!oru me,
Bl Ity sp Roberst T. Hummins
a:;:::r{opl:“mmpeb?i“: {.m..;.g whose nama(s] aro subseribed to the above inatrument, ackmowledggl s that (h
corporation, partnerzhip o= Jaxecutsd the same, i
Notary Publle rasliing Aty OLHIa,
fuly i, 197h — e

My

cammisslcn expires
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‘-“l IQ'H'H* ,\445\] IDALLD, IN AND FOR THE COUNTY OF LEEMIII
Id i w.u \LOLETER
[ 1 ($15

‘I»rlﬂrntvr‘\l \ Moy
‘;ul LI IV EDR

NOTICZ OF CLAIM IDENT. NO. MaAL NO,
TO A
WATER RIGHT

PATTRR A
o e

oy 550

|
i
i
.
!

Nutica is kerehy given that . _Barler A. Avave _and/or ;
smna . T Q5 . .
. 1, _Leanxy, Idaho 02182 , claims o right to tha diversion

(Maiting Addersey
ettt af S su e oe cronmdwnten, of oF tbunry tocthe LENTH Drvee

=+ The extent nni! naturs of said claim i3 a3 followa:
Juns 13c0

(1)

(N

(R3]

(1)

Dnts ot priocity: {When we « the water fiest applied to a bene flcinl use, ar date that permit was {aaued)
.

Vo cnibe oatee of water ey Lee G:‘cek,._tributary -}

Mo of strenn, Lake, spreings, e Cor o
femal River. _Piv. I0-2. ..

[hee-ribss the purpase for whicl the water has Hoen used anil tha Lmb during tho year when you have userd the right clalmed:

1.3 Irrigsation : Anr Yoveaznber 1
Caiafitsts o A 1 e Perusl of Use Erom L Tu B
e RIGERET Ml e Dr et sk et o Dap ~Dayr
1Hhah llnn bl
g i b I tenl ol U From
P oty S e PN W, s
"
JURERTY 1o Parael of Uae 1ram -
v B e e e, T

OOl OANTIEY ARV

19)
=
5]

A) Unint of Diverslon: Give locatinn of paint whure water l3 diverted (rum it sourre 5
[T o I— L 16l . Nze . ML additianal paints:

=0 -
o —

Y Deseribo means of diversion of water: (Pump und pipeline, well, Jiversion dnm, reservoir, length of ditch and_field, otc )
fiive alzes sl eapacitien; ba on apocifie an posaihle. “oadgase and ditsh. Ditch_ia _spmxszirately

5 mlies loaR. -- = ===

by Ilsl.m' number of Irrlunlu] e
in appreprinte box to show locatlon.

Describg loca
Irrtgalion, placs mn

i Brveees

- i HEYN i-uv‘ (K5 "l. el bl .\w '_u.-
Al 2sE| 9 I | 1 ] -
I I [ H g
| Belosgs we afothpr plrty b 6
i drrigptest ehia.

i Bl ightenit ] 4.._' . |._._| e o
‘ |. ] | | | -3
| "_h:.s..ln.dr;‘ iy alay el -a:-:ﬂll! h i i
| i i i ]
1 — . o — H '-
] ‘ = \__ -_.]7_5..- : —
i | | | i |
Tatal No. of seres__'°
1y 17 water By tyeil for ather Lan Trrigation, fully dearriie that mee, helme as aptcific a2 ible: S
et e e s = 3ee wbier = e e e e 5 s
(7)  Eloeat, svwnyo whale, nr Telurn water trom thia uma is dischorgml intn _. - - =
(3) 3¢ you aru cluimlng wuter as o memher of an organizatlon, lac pame of organization— - - —— e PR
(0}  Remarks = ST —— aa kit
—— . o —— . “ARSRERE P
(10) Dasis of cluim (Check aney o A) R A,ht hased on diversfon aud henufivial use.

7 Ny Righe decre l
V. Gr N
(= RS leul b m.[ o npplice 1, liconse, or eliem dled with the b Depnrtment of Witer

by court, eitu titly of casn YO
gn _n_l_(u'-u:(u;

Admpashianion, - - em sl
Do it known that the umh.r:ngn:d afler huny duly gwnra on path, depnte(s) and ny(ll thet ell atntements inchided herein are

trum wid avcuraws Lo ho best of (s, her, thefr) ganwledge.
- Indivpbeas ;
March 2, 1972 /{GDZK/P‘/W/%{
e Ty T T T [EPERE i :7,.
IMlgasiure »f Mpnissl -
State of 42389 - |
i Organicatian
Lemhi i & b Tigzsiary of Aeuarid Reant
Caunty:9 LTS ’ Yarch i77¢
On thie g day of. ; in the yaar.
i ubite. w"nm“, appanred Houert l. nesmilsg
:nr;tnr{npm- to be *he perscn(s) whose name(s) are sobscribed to the ahove inatrument, amd sek wlalgpd toy mo that (h
corporatien, partaership ar fexeculmil Lha anmro,
Notary Public residing aiy) R

My

July b, 137k e 34
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W OURT OF THE SEVENTIL ,UDICIAL DISTRICT
5 "br _Ju.ww"[‘:{

QF IDAHO, IN AND FOR THE COUNTY OF LEMIN

o THEAENTR AL DETFL. ) .

i U‘r ¢ o iy vap e | NOTICE OF CLAIM IDENT, MO, MADP NO.
X! - LB l\Ilel"l. AN T LEE S A H T | TO A

WIL A VR .ﬂ“i%ltf‘?}‘:\\ LEMI RIVER | WATER RIGHT Th=24%55 151-255-C

1 \\\{hﬁ‘\r l‘-n e G J
Natirg h .m—cl-r iven thaz . Paslew A, A wavs padfa

Box 1,

- i B ieht to the di .
MR Al claims a right to the diversion

ot st eonr geowmdwntes, of e trthetney la e LR MHIT River:

and L il s

The extent aml naturg of sald claim is a3 follows:
{11 Data of priority: (When wan 'hu wator firat applled Ln o hany firlal s, ar duts that purmit was laucd) 24

=

Lake, sprosg, e, or groundwater) Lea” Creei

de N e s Al agter 1.\' e of stram
_Lezht Rivaw. Dive
{3} Describa the parpaze for which the water has bren used and the time during the year when you have used the right claimed:

I P
0w Ve L[o*" ca % lon Prrnad of Uow Frn Abril 1 Tioventbs: 1
sy [ atiah amls AV Mg "
WAL Jaraas
Vgt 0 P o Do Fram [
il et E e £ i - by oateat IR IR L Pt Have
[LLENY NAL VP SN
Pyt af Usg From
(%3 [Ty - T [ W, o

BINGTRINN

i FIY BRI T iR
5 1 Hons! 39 as
15) A1 Pairt af Diversion: Give losalion of print where water {4 livestel from fts source. - 9= 4 v AMN
See.—_I0 ..., Twp. S Rge 23 . 1 arhlitinnal pointy: - ==
Nt Desepsha means af diversion of waters (Tump and pipeline, wo hiwersion ddnm, rurr\ulr lenglh of diteh and feld, ete.)
Give sizes amd eanneities: be a8 specific sy sible, Z2adgates wnd At Gh. . DNitch_is spproximately
74 mlleu long. — = o - . = g - R e
" sl neres wnLh-n c'\rh lﬂ-urrn- lrml |n n[npmpn l\: l»w l{ unr ls not for

I)nqr—ﬂu- Inrv\llnn n( u-o Wy Uating numher af lrerf

Jerigntien, i * in approprinte box Lo shovr leration.

\\V"

.o' W Law -

(T)  Fialteent, acwige waate, or roturn water from this use I dlacharend Intn

e S —— o —_—— ——— e ——— i
(&) If you mru c]ﬂmmg water a3 o member of an organization, list name of nr;,-munllun. = el
(9) Remarky e - - e s e e ' = ST e

- N—— - R ————— e = 5

(10) Rasls of < tadm (Clieck one} I A) Right hnsnd on Jlyeesion ani bereflrial use,
2 B) Rigst decreed by court, cita title of :aa_la.tmﬁ L ddington. e% al. _
25, Grant Bakans o et al {dulia E Reddipton)

0 v fight basesl o0 appheaton, hesmye, ar dam fibsl with the Tinhe Departimeal of Water

Adiansbianuen. ——— E——
Ro it knawm that the underslgned, after being duly awarn on oath, deposefs) and -ulyls) that rll statemenls Incloded herem are
tre and =roucaia o the is, her, theley Wnawledne,

esr ad (b

i

TADmet T ilignavure

IDlrmalyre of Spoudad

Orgsniratica
Banl

[Giraslare of Aothorfied Ageatl

Marah _, In tho year 1972 before me,
=3

Houer= L. N=rain
& notary publlc, perranally app,
cnown to mo ts be the personis’ whosa nzme(r) sro subscribed to the sbave instrument s

corparation, partnership OF — -« Yoxacuted the axmo,

July 14, 197%
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SO OETPITE COUNTY OF LISMELT

" A
o 0_’
S
25 + HOTICE OF CLAlf AL
K ; K T0 A
E’! ey 10 HPTER RIGHT i =0350 1AN-25f-1
t 1".‘
= Stk N eweh
s o
ey G - Hatag Addtesn
g P g e e ot e e gova el e ne = of on et o = the TESTE 2 veaer
g ;” The axrest ;ml natnre of said cluim is a3 £llows:
: Er e proritys (When was tha water first appiicd 4 a hene foial o, or date et permit waz ey Jung L, 190G _
Z
£ - - B e e s e E-—— =
ek T Y Y S T ST TP Crealt, tributary
% Misig o _ e -
H i i Botae water by heoqoaeed end tho tinwe dartee e

t when you hrwve ased the clight elalmad:

. Moveampar 1
el ol Ueg From © ikl

N S [ v A ) S . S
: zﬁ Wb b L

By o=, . . ot ot b 4y ) ' T e

M - o S
=T U LOELD | UM PR
' L I AR Y 3]
2% - EE ] Vemo v g e o LT R TP CR IR PSRN
i VBt T b e
1 S IR A TR R B RV
i = 2 wp
b - (51 A1 Pt of_Diversion. G fuegtinn of polo: er i dlivertel feam g senrcel. oS8 a4 MR g
: : ool Y L L Twp—knit - , 1M, wdditional points:
" =] — — ——— —— — N g 5 e e = i
R g m m (rl‘w tana ol i sater: (Pamp uwd pipeline, well, disersion dam, o lengeth of ditel ond feld, ote)
¢ Faales 50 B i Bl cAPHELGed; be At A sl pe pangihil oS ARG LE dad o 28 unpr_ -!;"._:-'I"H wuJ
X 3 ]
o = J— - e - S—
- () rrlh., I:..nvmn af u=e h/ H:'mg uumhL— n’ irrizated neres \Althm l"\l“l 40.pere tract in approprinle lmx Tf uno I nn\‘.:.:
e 3 wrelgalion, plare an “ In appreprinte ik o chew [neatlon,
i
3 B ”
> v L
- SN LS
2 s £
4 pH s i
i ] 4
I o -
; 2 - |' ‘
3 - |
- 3 H 1—
: i
e Ly Rizig
1 : —- |
Wers - - T E %
¥ Tota! Nu. of acres__ =287 = -
= Py IF waler 1yomaed fur other than ferigatian, fully describe that wse, helng na sprelfle wa poanibles . — o s
e = e e .- et - 3P e X -
(7)) Filaent sesasgs wante, 7b reburn water from thiv vga fa Jlscharged into il = i - =
() 1f yuu ure cliining waler us A mentber of an argunization, 1lst name of organization. w _—
3 LS i T i s et il e S i e e — e i i
= (9 Resnnrks Sy« — e e e— -
3 U Hama of clatn (Cleek ane) 1 A) Right based on Jdiversion and haneflesal nan
By A4 By gt deereed by court, efte ity of coan JoOn Bo Redddogbon e% ale, . _
1. _vs. Yrans Heohagnon, 9% al._ _(Julla E._Reddizgton) . . ___
Qo Bl wbonn appdientin heease, o chiom Alal with the Tdahe Department sl Water
Vel IR ATIL S - —— e — — R —
fir i Xnowa that the undatsgned, after heing duly sworn on oath, depoanis) ard say(z) that all slutements ircluded herein are
tr:9 an =ecurale o U hia, her, their) knowledge, i -
Yarc '{,r/‘_/[ /EZ //{/ff'
- v/ e . (iun‘-!-’-l(‘hlgp-pf o
- . (Slgnature of .\-;.w..\
L
= Suts of - ... ~dabo | —_—— =
= ALN - i
1 i T ifigaain and A e
Caunty of — 3 varch ! -ir)r?na‘r Avuthorleed A )
On this i lay of. T P - in the year befors me,
oliers Zammins
ta; bl rionally a L
I:n,::%mn{uplrlue“;owhn the ;:rauuu; whoan name{s} are subseribed to the above |n1lrumer::;:il arknawledead toeme thar (he dta (9eer
— ? corporatlan, partnership or. ) executed the eeme. E s
] Nolary Public reslding af)_Salzmon, Ida ;

i , —— : ]
S¥.a My « lasinn exnirea Jaly A, 1924 — = t
¥
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: ! . : oowawibs A FMETlsee B igina
FOATIO, AN AND FOR THE COUNTY OF LEMITI
ey, !
- NOTICE OF ClAIM IDENT, XD, SAP NO,
[SHEN 10 A
WATER RIGHT

W s et Do

The extont ard aatarn of sanl slaim iy as follaws:
i Nate af priority: (When waes by witer Qrad applied to n bene [

o a
):é' 1827

Lhe g

=

. Ligae nilin '.rib\l'.u'":.'

St e o ateeany DG g

. clnims 2 right to tha diveraion

] . L

) R BT S S — e . e .
(I} prirgees Toe which U watee hag been uded and thy time during the year when you have vsed the right claimed:
B iopTil 1
i s 1osir Pevend af o B TFITS S
Y Inmiate VAN .
Vo I* TV voem Ta
e EE T NP s e e e
Mhib Deton I
i e Lo Parnl od Eaw Vivan : YU
Bt et dsig o Shan wr b Moy D
R an fraren
(R} PUCE AT Gl A NTEET S 20T LA
. . - i ” E . s NE
(TY - A) Beint of Diversion: Give Jocation of point where water iy diverted fram its soucce_ =5 __ ag  N& 4.
o h e
Sae, _ 39 _ Twpe— 0N __ Rge_ ve- - ML additional points:

M Neyeribe mcany at @iy

raion af watee: (Pump and pepelioe, well, dt

Atpatr an diTgN. _Disel inm

Give aices atd rupncities: Wy an apecitic as pasnible
S omlles lonwg..

ion dam, reaervoir, length af ditch and fleld, ete)

fn apprupriate bax to whaw lacatfon,

[ aws

oty pMA e, LaLE,

)
Tutal Na. of acres

™ Tf water Iy used for other than ierlgation, fally deaceibe that e, bng an apectde ns prssibloi—_ _ ..

W

luent, wewngy was'e, or retury water from this use da digcharged intn _
If yau arg cianming wialer n3y 2 mentber af an organtcalion, 1<

Remarks

Huaft of ~dm (Chesl aney 708 Tiicht bavwe an diversion and henefaoal g

X ) Righe decroml by caure chtn ila of enae John 2 Reddlapriog w4 al,
ise Urant_boleauon, 2t_wl. . (James Sshoopover)

Joer Maght hased oot gpephatn, license, ar clawn dibd with the Liihe

Lopartment of Water

Vel Tation. — - - ——— C—— —_—— e

Re it xnown thut the nnde i, after being iluly qwarn on oath, depssels) and say(s) that all statementa incteded herein are
trus amd necurata o thoe Lest of chis, her, their) knowledie.

Torlividual

ﬁ%?aZEMé .
/ Slgnalule w! C r|-“l

;
1Aienniure o Rpvasel

Orgonixntion
Suta of. Idaho__ _ __|
b an. Usgantiatize
Leshi : Saul Hianatars of Audarind Agmi
County U(_'ﬂl_-__J A in 1972
On this = day af March 1972
1 Fcbert T, dezmine
a notary pub ~eannally H )
Kncwn to mn ¢ -P:vo the peraonia) whasn namein) aro subicribed to the above inatrument, spil ackpowledird tpyme Lhas (hed'shs, thar.
—
carporation, partnership or v Jexecuted the sama.

in tha year

befnre me,

Z e
NMotary Publie reslding sff__22imo0,

July 14, 1974 -

My commlaslon oxplrea__ _
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OESE O T T CURT OF Tills SEVENTH  UDICIAL DISTRICT
OF THE STATI o0 1DATO, N AND FOR THE COUNTY OF LIRMIL

S ICE GF CLAIM YLD SMAP NO.
¢ A
“o. LIP RIGHT LTy )

im4 a right to tha diversion

.\:rquob..t‘.m.-..p 1] AT Y
e eatent i natire of zabd elalm faoan ol
(11 Detg af pelority: (When was the water fhal applied to a Lene

LA e

- al nae, or ddabn Ut o s Loy MV ERbEr

3y, 1208

to

ar gremppd

o NN e e me A D

%3} and che tima during the y when yen hava wsed the righe claimed:
ation Provnd ol 7 L ROCEL T i avember 1
RN o] .
- o . PN P PP o
! T
e e | IEFRTTS I A En Tu
[RETERY R ST Ay Yo IS
The et Datea Vi
U From Te. _. _
L [P e TRt [P [ LY (S, Ty
) [ TN T LTI GV PR
" 5.8 L TOTAL QUANTITY CLAIMED ' b
re RMNAY
. . R . . SF NE
thy Ay Puine of Diversion: Give lognjen ol peinz where woter is diverted from snurce | kA %,
. 5 " f
Seers .5 mniens . Twp. D LA o Rpe _m L AL milditis ponla: " I
Iy Ihesy by mmeans of dliversian of water: (Pump and pipeline, well, diversi o+ lam, peservsi }
. MEniibesyete dalndl CAGEEERE, Aiesh
1)) n of unr by liating numher of irripated ncrew ml‘-!n e:wh 40-nero traet in ummmrlata box. If use i3 not for
icrigation, plues wn “X” In appripriate bux to =how location.
T |r Nwy ! y
- i INwig a
1 sy o
15| 2uE
LG | 25E '
At 2558
|
16! asE
150 | 252120
g
T
Total No., of acres. _'9.;' .

1Y If water ia ured for ther than ircigation, fully deseribe that uase, leing as specific as poasible:

2T EMnent, <ewnga warste, nroreturn water from thdy usn la discharyed into
.

sH} J0 wan orue lmiagr wnter as o menber of ar organlzativn, list nama uf erganizution— _

) Temarks o i — o —— P s o

117 Miaia of -]nlm ("erk one) O] A Right based un diversivn aml henckelal yns

4 By Right decrsed I:y equrt, elte tille aof ea:o_,.
_yvs. Grant Zonannon - al. <

0 ) Rurhr voaad e sapplhie o clarm kel wath llh- l(lnhn Lenartment of \hmr

Adnumsgintion,

Py it zaown that the underaizned, afier being duly swarn on aath, depvac(s) and say(a) (m\t i“ sute"nent: included herein ara
true and uccurate bt the beat cf this, her, their) knowledge.
trulividual 7

o g

(lganture wf Spouss)
Qrganlzation
Statn of — ==

Drwaniiailes
i Saat T (Sigasture of Aubiorhed Ageatl
March 1972
&

Counly of..._-':fa-:?.'; =

. On this =
- it - -
a notary public, persanally appesre, cf V. heinming

{ At
knnwn to me to ba the person(z) whoss namo(z) are subscrib . to the abave instrument, l:kn’\ule.lg I”'m.g that ”,
curpuratiun, pacinership or. = 3 { the sams.

Natary Publie residiar at, ialmnn, lﬂ_a_ha

in the year. . bcforu me,

July 14, 1974 T2
My commisal explire
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94

PROPOSED FINDING OF WATER RICI

I LhveR DRAIN

SOURCE: =
s
TDENT. NAME AND ADDRESS PRIORITY PURPOSE PERICD OF MAXTIMUN POINT OF PLACE OF USE BASIS OF RIGHT| v
NO. USE RATE 0OF DIVERSION and and ..._Hu
From To DIVERSION LANDS IRRIGATED REMARKS
(cfs) ..m_
74-0361 ARAVE, Parley A. and/or 5 -12-1883  Irrigation 4/1 11/1 1.2 SE%NEY%, S.30 Sec. 8 Decree ]
HEMMING, Robert T. T16N, R25E SW4SEY, 34.0 Lee Creek E
Box 1 SE%SEY, 35.3
Lemhi, Idaho Sec, 17
NEUNEY, 9.4
NWGNEY,  39.8
SWYNEY, 26.9
NELNWY , 40.0
SELNWY , 27.2
T16N, R2Z5E
212.6
74-0363 ARAVE, Parley A. and/or 5 -12-1883 Irrigation 4/1 11/1 1.0 SELNEY, S.30  Sec. 9 Decree
HEMMING, Robert T. T16N, R25E SW4NWY 3.1 Lee Creek
Box 1 NW}SWY, 34.7
Lemhi, Idaho SW%4SWk, 8.3
T16N, R25E
46.1
74-0365 ARAVE, Parley A. and/or S -12-1883 Irrigation 4/1 11/1 1.2 SE4NEY, S.30 Sec. 9 Decree
HEMMING, Robert T. T16N, R25E SELNWY , 14 .5 Lee Creek
Box 1 NE%SWY, 6.3
Lemhi, Idaho T16N, R25E
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PROPOSED EINDING OF WATER RIGHIE - 17 HI RIVER DRAINAGE

SOURCE: 1ee Creek and Tributaries
TDENT . NAME AND ADDRESS PRIORITY PURPOSE PERIOD OF MAXTMUM POINT OF PLACE OF USE BASIS OF RIGHT
NO. USE RATE OF DIVERSION and and
From To DIVERSION LANDS IRRIGATED REMARKS
(cfs)
74-0370 WHITTAKER, Calvin J. 5 -12-1883 Irrigation a/1 11/1 4.00 Lot 4, S. 6 Sec., 31 Decree
and/or Carol L. T15N, R25E SELNEL, 10.9 Left Fork of
Box 26 NE%SEY%, 38.3 Lee Creek
Leadore, Idaho NWiSEY, 18.1
SWi4SEL, 31.4
This right and right 74-0369 shall not be obliged to pro-rate with any other parties SE%SEY%, 39.2
on Lee Creek, whose appropriation is of equal priority therewith, in case the flow Sec., 32
of the waters of the Left Fk. Lee Creek shall be an insufficient quantity to supply SWiNWY, 4.9
all rights under date of priority May 12, 1883. NW2;SWis , 23.9
SWSWs, 20.0
when the flow in the Left Fk. Lee Creek shall fall below the amounts in rights T1i6N, R25E
74-0%69 and 74-0370, the two rights shall be pro-rated according to the Tespective 186.7
amounts of water decreed.
74-0364 ARAVE, Parley A. and/or 6 -1 -1900 Irrigation 4/1 11/1 1.30 SERNEY, S$.30 Sec. 9 Decree
HEMMING, Robert T. T16N, R25E SWhMWs , 3.1 Lee Creek
Box 1 NWkSil, 34,7
Lemhi, Idaho SiaShvs, 8.3
T16N, R25E
46.1
74-1665 MAHAFFEY, Taylor and/or 12-22-1903 Irrigation 4/1 11/1 0.54 SWLSE%, S. 4 Sec. 4 Beneficial Use
Jessie B. T16N, R25E SW4NEY, 1,5 Springs
Box 136 NE%SWy, 2.9
Lemhi, ldaho NW%SE4%, 22.6
T16N, R2SE
27.0
74-0362 ARAVE, Parley A. and/oT 5 -1 -1906 Irrigation 471 1171 4.10 SELNE%, S.30 Sec. B Decree
HEMMING, Robert T. T16N, R25E SW4SE%, 34.0 Lee Creek
Box 1 SE%SE%, 3553
Lemhi, Idaho Sec. 17
NELNEL;, 9.4
NWLNEL, 39.8
SWYNEL, 26.9
NEINW; , 40.0
SELNWL, 27.2
T16N, R25E
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The following claims to a water right on the Lemhi River and tributaries are found to be invalid for the reason listed and ars
recommended to be disallowed.

IDENT.
NO.

74-0043F
74-0105
74-0112
74-0308
74-0319E

74-0366
74-0383
74-0395A
74-03958
74-0396

74-0477
74-0452
74-0459
“1-Udgo
74-0437

74-0439
74-0517
74-0552
74-0558
74-0559

74-0560
74-0599
74-0633
74-0721
74-0759

74-0777
74-0780
74-0781
74-0864
74-0904
74-0910

NAME

Mina Ohlson c/o Elsie A. Beaumont
Kermit Purcell

James §/or Maybelle Ellsworth
tlcFarland Livestock Co., Inc.

U. S. Department of Interior - BLM

Parley A. Arave §/or Robert !.
Scott J. Raymond

Eldon §/or Edna Z. Jolley
Eldon &/or Edna Z. Jelle
Eldon 4/or Edna Z. Jolley

Fred 1. ,/or Dorothy L. Marshall
Ralph G. &/or Mildred T. Logun
Ralph G. &/or Mildred 7. Logan
Urios V. og/e Ann B. Olson
Lelos P. §/or ann B. Olson

Walter Jackson &/or Shirley W. Parmenter
Joseph C. Bohme

Lois Geumlek

Dallas §/or Shirley Olson

Dallas &/or Shirley Olsen

Dallas &/or Snirley Olson

The American 0il Co.

Nick §/or Caroline Demick

William B. &/or Marian H. Swahlen
James P. Wright

William B. &/or Marian H. Swahlen
William B. &/or Marian H. Swahlen
William B. &/or Marian H. Swahlen
George H. §/or Josie B. Stoddard

Sandy H. Sims

Dale §/or William L. Fayle

REASON

No beneficial use found -

Use forfeited or abandonad

Wo beneticial use found - Use forfeited or abandoned.

Exceeds duty wher combined

th 74-0067 and 74-0111.

Claim withdrawn by T, L. McFarland.

Reconmended as 71-1846.

Extent of Right Recommended included in 74-0365.

lise abandoncd or forfeited
Recommended as 7J4-10058
Recomnendad as 71-4D05C.
Recoumendad as 74-1003A.

Source outside Lenmhi
Tdluded in Reconagadation
(nclude! in Recommendation
Soul.e ontsg e Lenhi River
Source outsiae lemhi River

River

Sourca outsi.de
No hend fictal use /
No beneficiul usc found.

Sonrce ontside Lo River
Source outside Lemhl River

Source nutside Lemhi River
No beneficial use found.
Source outside Lemhi River
Included in Recommendation
No diversion.

No point of diversion.

Included in Recommendation
Included in Recommendation
Source outside Lemhi River
Source outside Lemhi River
Exceeds duty when combined

Basin.
of “1-31836,
of 7J4-0186,
Rasin,
Basin.

Basin.

Basin.
of 74-0177 & 74-0181.

of 74-0779.
of 74-0779.
Basin.

Basin.

with 74-2169.
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EXHIBIT D



ARD S & STATE 23 F LD A&KD PAGE 129
DEPARTUENT OF WATER RESDURCES
05/04/8) WATER RIGHFS ABSTRACT
SINDICATLS TOTAL® SUURCE: LEE CREEX IRLBUTARY TUO: LEWHL RIVER
RIGHT NAME AND PRIORITY JSE PERLID WAX A4OUNT  DIVERSION  PLACE OF USE 8ASIS FOR
NUMBER ADDRESS DATE USE FROM To MAX RATE PULNT AND ACREAGE RIGHT
74-0301 ARAVE, PARLEY A, 05-12-1883 [KRIGATION 03-15 11=-15 SENE S30 NENE(09) NWNE(40) DECREE
HEMMING, KOBERT 7, 1.20 CFS T1bH H2SE SANE(27) NENA(4D)
PO, BOX 1 SENW(27)
LEHHI 1V 83465 S17 T16N R2SE

SHSE(34) SESE(35)

508 TLI6N R25E
REMARKS: AC, JRR,=212,0b,

' 212 ACRES*
14-03613 ARAVE, PARLEY A, 05-12-1883 IRRIGATION 03=-15 11=15 SENE 530 SANW(03) NWSA(35) DECREE
HEMMING, ROBERT T, 1,00 CFS T16N R25E SASW(0B)
P.0O. 8OX 1 509 Ir16N R25E
LEMHI lU 83465
REMARKS: AC. TRR,=46,1.
L2 46 ACRES*
74-01365 ARAYE, PARLEY A, 0S-12=1483 IRRIGATION 03=15 11=15 SENE S30 SENW(14) NES#(06) DECREE
HEMHING, ROBERT T, 1,20 CFS Ti64 R2SE SO9 T16N R25E
P.O. 30X 1
LEMHT 10 bidbs
KEMARKS: AC, IRK,=20,8,
. 20 ACREST
74=03b7 ARAVE, PARLEY A, 05=12=1843 LHRIGATION 03-15 11-15 SENE §30 NANW(40) SwNW(33) DECREE

HEMMTING, ROBERT T. .60 CFS T'16N8 R25E NASA(29)

pP.0O, BOX 1 520 T16N R2SE
LEHKHI [U 3405 NENE(26)
519 T16N R2SE
SESE(38)

S18 T16N R25E
NESW(09) SH5#(40)
SESW(28) NWSE(05)
SASE(L14)

S17 T16N R25E
REMARKRS: AC, [RK, =2bH.Y.

¥ 269 ACRES®
T4=03b4 ARAVE, PARLEY A, 06~U1=1900 IRKLIGATIDV 03=-15% 1115 SLNE 530 S5AYA(03) NWS4(35) DECREE
HEMYING, RDBEKT T, 1,30 CFS  TIbY H25E SASW(08)
P.0O, 83X 1 509 T16N R2SE
LEMHT 1 83465

REMANXS: AC, LRR,=db,!,
. 46 ACRESEK
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JHD4 1D STATE JF 1 DAHS
UEPARTMENT UF AATER RESJURCES
nsS/04/43 WwATER R1GATS aBSTRACT
s INOICATES TNATAL® SHURCE: LEE CREEX TRIBY
RIGHT NAME AND PRIURITY USE PERIOD MAX AMOUNT
NUMHER ADDRESS DATE USt FRrROM T2 MAX RATE
74=0362 ARAVE, PARLEY A, 05=-01=-1906 IRRIGATIIN 03-15 }1-15
HEMHMING, ROBEKRT T, 4,10 CFS
p,0, BUX I
LEKHT IV B34b5
KEMARKS: AC. THR,=212.6.
74«03b8 ARAVE, PARLEY A, 11-05+=190Y IRRIGATION D3-15 11=-15
HEMMING, ROBERT T, 5.80 CFS
p.0, BOX 1
LEMHT 10 H3465
KEMARKS: AC. 1RH.=208.8,
74=1H31 NEF, OARRELL J. 06=28-1912 IRRIGATION 03-15 11~15
NEF, VERNA M, .24 CFS
STAR RT.
LEADORE [V 83464
74=-0949 NEF, DARREULL J. 12~05-1918 IRRIGATLON 03-15 11~15
NEF, VERNA M, .02 CFS
STAR RT.
LEADORE 1D B34b4
STUCK®KATER D1=-0) 12=31
.02 CFS
¥ sa=¥AFA
v .VU4¢CFS
74=2201 ANDFRSON, HOBBIE F, 12=21~1941 IRRIGATION 03~15 11=t5
ANDERSUN, DORIS 2.00 CFS
P.0, BOX 53

TARY TO:

DIVERSION
POLNT

PAGE 130
LEWAT RIVER .
PLACE OF USE BASIS FOR
AND ACREAGE RIGHT
NENE(09) NWNE(40) DECREE

SENE S§30
T16N R25E

SENE 5§30
T1bN R25E

NESE 530
I'16N R2SE

NESA 520
T16N RZ5E

SENE 301
P15y R24E

SANE(27) NENA(4D)
SENW(27)

S17 T16N R25E
SWHSE(34) SESE(35)
S0B T16N R25E

¥ 212 ACRES®

NANW(40) SWNA(39) DECREE

NNSW(28)
520 T16N R25E
NENE(26)
$S19 T16N R25E
SESE(38)

S18 Ti6N R25E
NESW(D9) SW5A(40)
SESH(28) NWSE(D6H)
SASE(14)

S17 TI16N R25E

L3 268 ACRESE*

NENE(02) SENE(10) OECREE
S30 T16N R25E

L 12 ACRES*

NESW(O01)
$20 TI6N R25E

OECREE
¥ 1 ACRES®

SAME AS OTHER USE

SENW(40) NESA(18) DECREE
NASW(05)
LI'03 (NENW)(O1)
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BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO
CORRECTED
ORDER ADOPTING

PROPOSED MEMORANDUM
DECISION AND ORDER

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 74-07274 IN THE NAME OF
EDDIE PETERSON

Nt N St SN

WVHEREAS, R. Keith Higginson, Director of the Department of Water
Resources, sent a copy of the Proposed Memorandum Decision and Order addressing
the above captioned matter to the parties of record on November 20, 1990,
pursuant to Section 67-5211, Idaho Code; and,

WBEREAS, more than fifteen days have passed since the service of the
Proposed Memorandum Decision and Order; and,

WHEREAS, no exception to that Proposed Memorandum Decision and Order
has been received;

IT 1S, THEREFORE, HEREBY ORDERED that said Proposed Memorandum Decision
and Order approving the "Application for Permit be adopted and issued as the
Final Decision and Order and proof of construction of works and application of
vater to beneficial use shall be submitted on or before February 1, 1992.

Dated this 22ND day of March, 1991.

R, KEITH HIGGINGON
Director
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF AFPLICATION FOR )]
PERMIT NO. 74-07274 IN THE NAME ) ORDER ADOPTING
)

OF EDDIE PETERSON PROPOSED MEMORANDUM
DECISION AND ORDER

WHEREAS, R. Keith Higginson, Director of the Department of WVater
Resources, sent a copy of the Proposed Memorandum Decision and Order addressing
the above captioned matter to the parties of record on November 20, 1990,
pursuant to Section 67-5211, Idaho Code; and,

VHEREAS, more than fifteen days have passed since the service of the
Proposed Memorandum Decision and Order; and,

WHEREAS, no exception to that Proposed Memorandum Decision and Order
has been received;

IT IS, THE?EFORE, HEREBY ORDERED that said Proposed Memorandum Decision
and Orderéﬁé%¥;ag &he Application for Permit be adopted and issued as the Pinal
Decision and Order and proof of construction of works and application of water

to beneficial use shall be submitted on or before February 1, 1992.

Dated this L‘é& day of January, 1991.

. KETTH HIGGINSO
Director
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CERTIFICATE OF MAILING

1 EEREBY CERTIFY THAT on this the 18th day of January 1991, a true
and correct copy of the ORDER ADOPTING PROPOSED MEMORANDUM DECISION AND

ORDER was mailed, postage prepaid to:

Mr. Eddie R. Peterson
Box 85
Leadore, ID 83464

Parley A. Arave

Rt. 1 Box 65

Hill Ridge
Blackfoot, ID 83221

RITA T. FLECK
Secretary/Records Manager
Idaho Department of Water Resources

VL3

1
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BEFORE THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 74-07274

)
)
)
)
Eddie Peterson, ) County: Lemhi
Applicant ) Source: Lee Creek

)

)

)

)

Parley Arave,
Protestant

PROPOSED MEMORANDUM DECISION AND ORDER

On December 8, 1989, Eddie R. Peterson filed an application
for permit No. 74-07274 requesting the use of 0.07 cubic feet per
second (cfs) for stockwater from Lee Creek.

Notice of this application was published in the

Recorder-Herald on January 4 and 11, 1%90. On January 16, 1990,

Parley Arave submitted a protest objecting to the application on
grounds that this stockwater use would adverse his existing water
rights from Lee Creek.

A pre-hearing conference was held on September 14, 1990,
for the purpose of discussing the issue of Mr. Arave's protest.

FINDINGS OF FACT

1. The protestant, Parley Arave, stated that no water was

available for winter stockwater (October 15 through Aprll 15) because

Lo

the water from Lee Creek was used on irrigated ground all,yeag,lan;ﬂ_i

L
—

PROPOSED MEMORANDUM & DECISION - 1
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2. Parley Arave has rights 74-00361 through 74-00368

decreed in his name in the State of Idaho vs Mary Adams from Lee

Creek. The period of use is listed as March 15 through November 15.

3. The applicant, Eddie Peterson, applied for 0.07 cfs to
be diverted by ditch for stockwater from said Lee Creek to be used
from October 15 through April 15 of each year.

CONCLUSIONS OF LAW

1. Section 42-201, of the Idaho Code states in part. . .
no person shall use the public waters of the state of Idaho except in
accordance with the laws of the state of Idaho. No person shall
divert any water from a natural watercourse or apply water to land
without having obtained a valid water right to do so, or apply it to
purposes for which no valid water right exists. . ..

2. The protestant, Parley Arave, has irrigation rights
from Lee Creek which extend from March 15 to November 15 of each
irrigation season. The protestant has no right to divert and use
water from Lee Creek after November 15 of each year.

3. Section 42-222, of the Idaho Code states in part. . .
any person, entitled to the use of water whether represented by
license issued by the department of water resources, by claims to
water rights by reason of diversion and application to a beneficial
use as filed under the provisions of this chapter, or by decree of
the court, who shall desire to change the point of diversion, place

of use, period of use or nature of use of all or part of the water,

under the right shall first make applicaticn to the department of
water resources for approval of such change. . ..

4. The protestant has not applied?ior or req%i?ﬁﬁ aéproval
L PR . {'

PROPOSED MEMORANDUM & DECISION - 2
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to change period of use of his water rights.

5. The applicant is entitled to a permit from the

Department of Water Resources.
ORDER

IT IS, THEREFORE, ORDERED that Application for Permit No.
74-07274 is hereby APPROVED subject to the following conditions:

1. The period of use for this right is limited to be
November 16 through March 14 of each season.

2. Proof of construction of works and application of water

to beneficial use shall be submitted on or before date indicated on

the final order. zzz
-—

Dated this l ? day of November, 1990.

L. GLEN SAXTON, Chief
Water Allocation Bureau

CERTIFICATE OF MAILING
I HEREBY CERTIFY THAT on this the ¥/ 5{_day of November,
1990, a true and correct copy of the Order Adopting Proposed
Memorandum pecision and Proposed Memorandum Decision and Order, were

mailed, postage prepaid to:

Eddie R. Peterson
Box 85
Leadore, ID 83464

Parley A. Arave

Rt. 1 Box 65

Hill Ridge
Blackfoot, ID 83221

1 ey v - e

J 7 7
g/{ - 3
RITA I. FLECK™
Secretary/Records Manager

PROPOSED MEMORANDUM & DECISION - 3
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March 3, 2014 RECEIVED

Leadore City Community Building
Leadore, Idaho 83464 MAR 11 2014
Department of Watsr Resaurces

WATER DISTRICT 74-Z MEETING MINUTES astar Region

Meeting was called to order by Chairman Bruce McConnell, at 2:15P.M. in the Leadore City
Community Building, with six members and one guest.

Chairman McConnell requested everyone peruse the minutes of 2013. Motion was made by
Steve Johnson to approve the minutes for 2013, the motion was seconded by Jordan Whittaker, so

carried.
NEW BUSINESS

ADVISORY COMMITTEE: Carl Ellsworth moved to keep the Advisory Committee the same with the
exception of replacing James Whittaker with Jordan Whittaker, Steve Johnson seconded, so carried.
Advisory Committee: Jordan Whittaker, Carl Elilsworth and Ralph McRea

WAGES FOR WATER MASTER AND SECRETARY/TREASURER: Les Udy motioned to increase the Water
Masters wages by $100.00 making his total wage $400.00 per month and raising equipment rental by
$100.00, making equipment rental $600.00 per month. Water Master will receive $40.00 year a year for
the yearly Water Master Report. Ralph Mcrea secanded the mation so carried. Carl Ellsworth moved to
increase the Secretary/Treasurer wages to $350.00 per year plus $50.00 for postage and office supplies.

Steve Johnson seconded, motion carried.
Ralph motioned to do away with the Lee Creek recording of waters for $250.00. The Water Master will

take over that recording. Steve Johnson seconded, so carried.

BUDGET: The budget was presented for the 2014 season. There is a carryover of $1674.53. The
proposed budget is for $4850.00. Carl Ellsworth moved to increase and accept the budget for the 2014
season by $1200.00 to encompass the raises given to the Water Master and Secretary/Treasurer,
making the proposed budget $6050.00. Ralph McRea seconded the motion, so carried.

Carl Ellsworth made a motion to use water measurement from the previous year for next year budget.
Doing away with the adjustment from previous years. Steve lohnson seconded, so carried.

INTEREST: No changes

Water Master: Les Udy made the motion to retain Tom Udy as Water Master, Jordan Whittaker
seconded. So Carried.

Officers: Ralph McRea resigned his post as Secretary/Treasurer. Carl Ellsworth moved that officers
should be retained as is and elect Aleta Ries to replace Ralph McRea as secretary/treasurer. Jordan
Whittaker seconded and the motion was carried.

The officers of 2014 are as follows:

Chairman: Bruce McConnell

Secretary/Treasurer:  Aleta Ries

Exhibit 151




Water Master asked that a letter be sent to Shanna Foster and David Tomchak, requesting them to
Clean or repair their head gate and have a workable measuring device.

James Cefalo from IDWR gave a presentation of snowpack update on the area.

OLD BUSINESS:

Having concluded all business of Water District 74-Z, Steve Johnson moved to adjourn, Ralph McRea
seconded, so carried. Chairman McConnell adjourned the meeting at 3:00 P.M.

Water Users and/or representatives in attendance were:

Bruce McConnell
Jordan Whittaker
Steve Johnson
Carl Ellsworth
Ralph McRea

Les Udy

James Cefalo, IDWR

Respectfully Submitted,

s

Aleta Ries, Secretary/Treasurer
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ADOPTED BUDGET AND RESOLUTIONS

PERTAINING TO THE COLLECTION THEREOF

] RECEIVED
FOR 204
MAR 11 2014
Department of Water Resources
Eastern Ragion
WATER DISTRICT NO.__74-%
STREAM Rigz pight pile g 1ee Creeks

COUNTY remhi

. ies
NAME OF SECRETARY _AlT€ta M. Ri

d daho 8346
ADDRESS OF SECRETARY P 0. BOX 68, Teadore, Tdaho 83464

COLLECTION AND HOLDING OF WATER DISTRICT FUNDS
Please check the appropriate box regarding the collection and holding of Water District funds.

Q The Water District collects and holds its own funds.
e Lemnl

(] County collects and holds funds for the Water District.
{county name)

Q County collects the Water District's funds and deposits the funds in an account
(couny name} held by the Water District.

(This report must be certified and made in duplicate, one copy to be forwarded to (he appropriate regional office
of the Idaho Department of Water Resources., and one copy to the Secretary of the Annual Water User’s Meeling of
the Water District. If a designated county collects funds for the water, then a third copy must be sent to the auditor
of the designated county.)

.

,emhni unty varch 1
Lemni county . Ldaho, M / 20 4

I HEREBY CERTIFY that the within is true and correct copy of the budgel as adopted at the annual Water

) I Wy 7, Leadore, Tdaho
User's Meeting of Water District No. B 4-7 pega LEBUOTE, I

onthe __ >rd day of March . 2004 _and all resolutions adopted at said meeting pertaining

to the time and the manner of collecting the amounts provided for in the said budget.

\__,../"4/7 X
/f\-’ "f r (R L

Secretary, Water District No. 4=7
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BUDGET ADOPTED AT THE ANNUAL MEETING

OF THE WATER USERS

WATER DISTRICT No.___( 4+~
Estimated Amount for Watermaster's SAlary ....ceocieeiiiisimssninseimsseesesssesirasserasenss $ 2,000,00
Eslimated Amount for Assistant Watermaster and other Water District Officials........ §
Estimated Amount for Other EXPenses ..ot imsismsssss sessissesssecemsnes b 4,050.00
TOTAL ESTIMATED EXPENSES FOR 2014 ...cooimmmmmsinrmiirncre $ 6050.00

DISTRIBUTION OF THE BUDGET AMONG USERS

Water
Individual, Ditch or Canal Company, assessed Right Address Amount of Budget
Ident. No.
calvin whittaker P.0. Box 10 ﬁ
[eadore, Tdaha 83464 459 |58
David Pomchak, Jr. 1180 Merrett prive 36 |72
; Idaho malls 83404
Shanna Foster P.0. Box 212 36 |72
Leadore, Idaho R3464
Bruce Mcconnell EQQdG%QEOTa£ﬁ3685464 Shnl 57
o 1019 1ee (¢reex Roag
Steven Johnson 1eadore, jdaho 83464 648| 26
1 o P.0. BUX bU
carl pllsworth Léadore, Tdaho 83464 712| 67
R P.0. BOX 21D
Tom ydy [eadore, Idaho 8B464 529 89
- . TO0T Mustang Road 142 4Y
Kent pird Leadore, 1daho 83464
P.0. Box 16025
Karl Tyler Missoula, Mt 59808 429| 59
Dare panderson P.0O, Box 21 582| 48
c/0 palph McRea Leadore, Tdaho 83464
James whitteker P.0O. Box 240 2265 49
l.eadore, Tdaho 83464
Ken peterson 27 Harvey lane alzn
Leadore, Tdaho 83464
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RESOLUTIONS PERTAINING TO THE TIME AND MANNER OF COLLECTING THE BUDGET AS
ADOPTED AT THE ANNUAL MEETING OF THE USERS OF

WATER DISTRICT Na. 7 Li -Z

Water District 74-Z
Leadore, Idaho 83464

Resolved: That the Amount of Assessment to each water user as shown on the 2014 adopted budget
shall become due and payable May 1, 2014. Amounts if not paid, shall bear interest at the rate of 10%
per annum as of May 1, 2014. That the Lemhi County Treasurer will bill and collect funds fer Water
District 74-Z
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RECEIVED
WATER DISTRICT INFORMATION SHEET MAR 11 20t

Mi Department of Walsr Resources
Eastarn Region

Year

K16 EICHT mintE & LEE CREEK

Water District # / Stream Name

TiHomns L UDY

Watermaster Name

Lo LoX /5 LEADORE, TPpRHO 55 b s/

Address

A8 7o 203

Phone Number, Home / Cell E-Mail Address

Assistant Watermaster Name

Address

Phone Number, Home / Cell E-Mail Address

ALeTA 77 JIES

Secretary Name

PO _BoX b8 LEgpots 1DaKn 2599

Address

A0S 74687337, /q W -0435 o fealela ﬂ@(fﬂ?g_f:yfe/ /7&7‘

Phone Number, Home /Cell E-Mail Address

Please print in the blank information above and return it to the Idaho Department of
Water Resources. Your cooperation on this matter would be greatly appreciated. If you
have any questions, please feel free to contact me.

Respectfully Submitted,

Sharla Cox
Administrative Assistant
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State of Idaho

DEPARTMENT OF WATER RESOURCES

900 N Skyline Dr., Ste A, Idaho Falls, Idaho 83402-1718
Phone: (208) 525-7161 FAX: (208) 525-7177 www.idwr.idaho.gov

C.L.“BUTCH” OTTER
Governor

GARY SPACKMAN
Director

March [ 1, 2014

Aleta M Ries

PO Box 68

Leadore ID 83464
WATER DISTRICT #747Z

Dear Secretary / Treasurer:

We acknowledge receipt of the Minutes of the Annual Watermaster’s Election Meeling held in
your district. The Watermaster Certificate will be senl under separate cover.

Thank you.
Sincerely,

i 17 K

Dennis Dunn
Senior Water Right Agent

DD:sc
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28" day of April 2014, I caused the foregoing document

to be filed with the Court and true and correct copies served by the methods indicated:
1. Original to:

CLERK OF THE DISTRICT COURT U.S. Mail, postage prepaid
SNAKE RIVER BASIN ADJUDICATION
253 THIRD AVENUE NORTH

PO BOX 2707

TWIN FALLS, 1D 83303-2707

2 Paper copies to:

U.S. Mail, Postage Prepaid
Hand Delivery

{DWR DOCUMENT DEPOSITORY
P.0. BOX 83720
BOISE, ID 83720-0098

0O X

U.S. Mail, Postage Prepaid
Hand Delivery

CHIEF NATURAL RESOURCES DIV.
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

P.O. BOX 44448

BOISE, ID 83711-0449

O X

U.S. Mail, Postage Prepaid

UNITED STATES DEPT. OF JUSTICE
Hand Delivery

ENVIRONMENT & NATURAL RESOURCE
550 WEST FORT STREET, MSC 033
BOISE, ID 83724-0101

O X

3. Paper copies to water users on Lee Creek:

AL RUGGLES U.S. Mail, Postage Prepaid

JAMIN K. RUGGLES
1019 LEE CREEK RD.
LEADORE, ID 83464

BOBBIE ANDERSON u.s. Mail, Postage Prepaid

DORIS ANDERSON
p.0.BOX53
LEADORE, ID 83464

U.S. Mail, Postage Prepaid
EDDIE R. PETERSON
P.0.BOX 85

LEADORE, ID 83464

HARVEY E. PETERSON U.S. Mail, Postage Prepaid
JANETTE S. PETERSON
KENNETH J. PETERSON
P.O.BOX 58
LEADORE, ID 83464

Certificate of Service
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4, Transmittal letter with an attached DVD containing all documents filed in this matter to

the SRBA Expedited Service List:

C. THOMAS ARKOOSH
ARKOOSH LAW OFFICES
PO BOX 2800

BOISE, ID 83701

U.S. Mail, Postage Prepaid

ALBERT B. BARKER

JOHN K SIMPSON

SHELLEY M. DAVIS

BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139

BOISE, [D 83701-2139

U.S. Mail, Postage Prepaid

PAUL L. ARRINGTON

TRAVIS L. THOMPSON

BARKER ROSHOLT & SIMPSON LLP
195 RIVER VISTA PL. STE. 204
TWIN FALLS, ID 83301-30259

U.S. Mail, Postage Prepaid

W. KENT FLETCHER
FLETCHER LAW OFFICE
PO BOX 248

BURLEY, 1D 83318-0248

U.S. Mail, Postage Prepaid

BERT L. OSBORN

BERT L. OSBORN CHARTERED
PO BOX 158

PAYETTE, ID 83661-0158

U.S. Mail, Postage Prepaid

ADAM T. DEVOE

DAVID G. SCOTT

BROWNSTEIN HYATT & FARBER PC
410 17™ ST., 22"° FL

DENVER, CO 80202-4437

U.S. Mail, Postage Prepaid

RON KERL

COOPER & LARSEN CHARTERED
PO BOX 4229

POCATELLO, ID 83205-4229

U.S. Mail, Postage Prepaid

TERRY G. HOGUE
HOGUE & DUNLAP LLP
PO BOX 460

HAILEY, ID 83333-0460

U.S. Mail, Postage Prepaid

Certificate of Service
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CHRISTOPHER H. MEYER
JEFFREY C. FEREDAY
MICHAEL C. CREAMER
MICHAEL P. LAWRENCE
GIVENS PURSLEY LLP
PO BOX 2720

BOISE, ID 83701-2720

U.S. Malil, Postage Prepaid

DAVID HEIDA
PO BOX 969
KUNA, ID 83634-0900

U.S. Mail, Postage Prepaid

DAVID F. SHIRLEY

WILLIAM A. PARSONS

PARSONS SMITH STONE LOVELAND &
SHIRLEY LLP

POBOX 910

BURLEY, ID 83318-0910

U.S. Mail, Postage Prepaid

DANIEL V. STEENSON

SAWTOOTH LAW OFFICES PLLC
RINGERT LAW CHARTERED LAWYERS
PO BOX 7985

BOISE, ID 83707

U.S. Mail, Postage Prepaid

BRANDELLE G. WHITWORTH
WILLIAM F. BACON
SHOSHONE-BANNOCK TRIBES
TRIBAL COUNSEL OFFICE

PO BOX 306

FORT HALL, ID 83206-0306

U.S. Mail, Postage Prepaid

DOUGLAS B L ENDRESON

REID PEYTON CHAMBERS
SONOSKY CHAMBERS SACHSE
ENDRESON & PERRY LLC

1425 K ST NW STE 600
WASHINGTON, DC 20005-3498

U.S. Mail, Postage Prepaid

CLIFF S BENTZ

YTURRI ROSE LLP

89 SW 3RD AVE

ONTARIO, OR 97914-0058

U.S. Mail, Postage Prepaid

ANGELO L ROSA
1155 EAST 2100 SOUTH, APT 649
SALT LAKE CITY, UT 84106-2863

U.S. Mail, Postage Prepaid

B. J. DRISCOLL

SMITH DRISCOLL & ASSOC,, PLLC
PO BOX 50731

IDAHO FALLS, ID 83405-0731

U.S. Mail, Postage Prepaid

WILLIAM G. MYERS Il
HOLLAND & HART LLP
PO BOX 2527

BOISE, ID 83701-2527

U.S. Mail, Postage Prepaid

Certificate of Service
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CHARLES L. HONSINGER
HONSINGER LAW PLLC
PO BOX 517

BOISE, ID 83701-0517

U.s.

Mail, Postage Prepaid

C. TIMOTHY HOPKINS

JOHN D. HANSEN

HOPKINS RODEN CROCKETT HANSEN &
HOOPES PLLC

PO BOX 51219

IDAHO FALLS, ID 83405-1219

U.S.

Mail, Postage Prepaid

JAMES C. TUCKER
IDAHO POWER CO.
PO BOX 70

BOISE, ID 83707-0070

u.s.

Mail, Postage Prepaid

DYLAN B. LAWRENCE

SCOTT L. CAMPBELL

MOFFATT THOMAS BARRETT ROCK & FIELDS,
CHTD

PO BOX 829

BOISE, ID 83701-0829

u.s.

Mail, Postage Prepaid

BRUCE M. SMITH

MOORE SMITH BUXTON & TURCKE, CHTD
950 W. BANNOCK ST. STE. 520

BOISE, ID 83702-6118

u.s.

Mail, Postage Prepaid

ERIKA E. MALMEN
PERKINS COIE LLP

PO BOX 737

BOISE, ID 83701-0737

U.S.

Mail, Postage Prepaid

RICHARD A. CUMMINGS
PO BOX 1545
BOISE, ID 83701-1545

u.s.

Mail, Postage Prepaid

CRAIG A. PRIDGEN

CRAIG A. PRIDGEN ATTYS AT LAW
305 W. LAKE BLVD.

TAHOE CITY, CA 96145

u.s.

Mail, Postage Prepaid

ELIZABETH P. EWENS

ELLISON SCHNEIDER & HARRIS LLP
2600 CAPITOL AVE. STE 400
SACRAMENTO, CA 95816-5931

u.s.

Mail, Postage Prepaid

BLAIR J. GROVER

BEARD ST. CLAIR GAFFNEY PA
2105 CORONADO ST.

IDAHO FALLS, 1D 83404-7495

u.s.

Mail, Postage Prepaid

JOSEPHINE P. BEEMAN
BEEMAN & ASSOCIATES PC
409 W. JEFFERSON ST.
BOISE, ID 83702-6049

U.S.

Mail, Postage Prepaid

Certificate of Service
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RICHARD L. HARRIS
HARRIS LAW OFFICE

PO BOX 1438

CALDWELL, ID 83606-1438

u.s.

Mail, Postage Prepaid

MICHAEL B: WHITE

HECLA MINING COMPANY

6500 N. MINERAL DR. STE. 200
COEUR D’ALENE, ID 83815-9408

U.s.

Mail, Postage Prepaid

CRAIG D. HOBDEY
HOBDEY LAW OFFICE PLCC
PO BOX 176

GOODING, ID 83330-0176

u.s.

Mail, Postage Prepaid

GRAY A. YOUNG

TERRY T. UHLING

J.R. SIMPLOT COMPANY
PO BOX 27

BOISE, ID 83707-0027

u.s.

Mail, Postage Prepaid

JOHN M. MARSHALL

JOHN M. MARSHALL LAW PLLC
575 W. BANNOCK ST. STE. B
BOISE, ID 83702-5517

us.

Mail, Postage Prepaid

LARY C. WALKER

LARY C. WALKER LAW OFFICE
PO BOX 838

WEISER, ID 83672-0828

u.s.

Mail, Postage Prepaid

EDWARD A. LAWSON

LAWSON LASKI CLARK & POGUE PLLC
PO BOX 3319

KETCHUM, ID 83340-3310

u.s.

Mail, Postage Prepaid

MAY BROWNING & MAY PLLC
1419 W. WASHINGTON
BOISE, ID 83702

ROGER D. LING U.S. Mail, Postage Prepaid
LING LAW OFFICE

PO BOX 623

RUPERT, ID 83350-0623

J. JUSTIN MAY U.S. Mail, Postage Prepaid

CHARLES F McDEVITT
McDEVITT & MILLER LLP
PO BOX 2564

BOISE, ID 83701-2564

U.S.

Mail, Postage Prepaid

PATRICK D. BROWN
PATRICK D. BROWN PC

335 BLUE LAKES BLVD. N.
TWIN FALLS, ID 83301-4828

u.s.

Mail, Postage Prepaid

Certificate of Service
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IAMES A. PENDLEBURY
PENDLEBURY LAW OFFICE PA
101 S. PARK AVE. STE. 5
IDAHO FALLS, ID 83402-3601

u.s.

Mail, Postage Prepaid

JULIE K. FISCHER

MORROW & FISCHER PLLC

332 N. BROADMORE WAY STE. 102
NAMPA, ID 83687-5123

uU.Ss.

Mail, Postage Prepaid

DON B. MILLER

NATIVE AMERICAN RIGHTS FUND
1509 BROADWAY ST.

BOULDER, CO 80302-6217

u.s.

Mail, Postage Prepaid

DAVID J. CUMMINGS

NEZ PERCE TRIBAL EXEC COMM.
PO BOX 305

LAPWAI, ID 83540

U.S.

Mail, Postage Prepaid

RANDALL C. BUDGE

PO BOX 1391
POCATELLO, 1D 83204-13591

RACINE OLSON NYE BUDGE & BAILEY CHTD.

u.s.

Mail, Postage Prepaid

JERRY R. RIGBY

RAY W. RIGBY

RIGBY ANDRUS & RIGBY CHTD
PO BOX 250

REXBURG, ID 83449-0250

u.s.

Mail, Postage Prepaid

JAMES ANNEST
PO BOX 686
BURLEY, ID 83318-0686

u.s.

Mail, Postage Prepaid

DANA L. HOFSTETTER
608 W. FRANKLIN ST.
BOISE, ID 83702-5509

u.S.

Mail, Postage Prepaid

CHARLES J. OLSON
8813 OLD HIGHWAY 30
MOUNTAIN HOME, ID 83647-6017

u.s.

Mail, Postage Prepaid

JAMES P SPECK

SPECK & AANESTAD

A PROFESSONAL CORPORATION
120 EAST AVENUE

PO BOX 987

KETCHUM, ID 83340-0887

u.S.

Mail, Postage Prepaid

JAMES W GIVENS

1026 F ST

PO BOX 875

LEWISTON, ID 83501-0875

u.S.

Mail, Postage Prepaid

Certificate of Service
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KENT W. FOSTER

ROBERT L. HARRIS

HOLDEN KIDWELL HAHN & CRAPO PLLC
PO BOX 50130

IDAHO FALLS, ID 83405

U.S. Mail, Postage Prepaid

|

{ NORMAN M. SEMANKO
l IDAHO WATER USERS ASSOCIATION

1010 W. JEFFERSON ST. STE 101
BOISE, ID 83702-5453

U.S. Mail, Postage Prepaid

Certificate of Service

<.

CHRIS M. BROMLEY
MCHUGH BROMLEY, PLLC
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CHRIS M. BROMLEY, ISB No. 6530
MCHUGH BROMLEY, PLLC

380 SOUTH 4™ STREET, SUITE 103 .
BOISE, IDAHO 83702 ECEIVED
Telephone: (208) 287-0991
Facsimile: (208) 287-0864 APR 28 214
Email: chromlev @ mchughbromlev.com DEPARTM)

maili: C TS mcaL romigy.comm WA?EHHES{E;{”};{CC)ES

Attorney for Bruce and Glenda McConnell

IN THE DISTRICT CQURT OF THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Subcase Nos. 74-00361, 74-00362,

74-00363, 74-00364, 74-00365,
74-00367, and 74-00368

In Re SRBA

Case No. 39576
AFFIDAVIT OF

TIMOTHY J. LUKE

STATE OF IDAHO )
) ss.

County of Ada )

Timothy J. Luke, being first duly sworn upon oath, deposes and says:

1. My name is Timothy J. Luke. Iam the Chief, Water Compliance Bureau, for the
Idaho Department of Water Resources (“IDWR”). I have been employed at IDWR since
September 1988. My work address is Idaho Department of Water Resources, 322 East Front
Street, Boise, Idaho 83720-0098. I reside in Boise, Idaho.

2. My responsibilities include the implementation and management of the water

measurement program, providing assistance to water districts, periodic training of watermasters,

and assistance or resolution of water distribution/water right disputes.

& I have reviewed the annual watermaster’s reports for Water District No. 74-Z (Big

Eightmile and Lee Creeks) for the period 1983 through 2013. The annual watermaster’s reports

AFFIDAVIT OF TIMOTHY J. LUKE - Page 1 . |
) Exhibit 151 |



for Water District No. 74-Z are on file with IDWR. The annual watermaster’s reports for Water
District No. 74-A. for the period 1983 through 2013, show delivery of water to Parley Arave
(1983 — 1992) and Bruce McConnell (1993 —2013).

4, Approximately in the summer of 2000, the Department conducted a water rights

inventory for Water District No. 74-Z. Attached hereto as Exhibit A are true and correct copies

of the documents associated with that inventory. Upon my review of these records, in preparing

this affidavit, I determined that references to Bruce McCollum in the water rights inventory were

intended to refer to Bruce McConnell.
Further your Affiant sayeth naught.

D
DATED this ZZ  day of April, 2014.

T, [ Lhe

/

TIMOTHY J. LUKE /

SUBSCRIBED AND SWORN TO BEFORE ME this Qaéday of Aprl, 2014.

‘.|||Illl.'.‘

o AW "c‘, ¥ -
s;';-‘?"..«'*,ﬁf)v@‘f \a/x 2l G\ At g
oT

& ‘.
éi-" " & N % NOTARY PUBLIC for Idaho
& » Ry % -E Residing at:__&u 42 SAdalke
(seal) Eet T 3 My Commission Expires: cqlailits
T b Pup W & § PN
Do $oF
% ":1"0..-...0'. _F
%."'?E OF \V ?‘1\“‘

*105005000109%°
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this ___ day of April, 2014, I caused to be served a true
and correct copy of the foregoing AFFIDAVIT OF TIMOTHY J. LUKE to the following by the

method indicated:

Clerk of the District Court [X] U.S. Mail/Postage Prepaid
SRBA [ 1 Facsimile
P.O. Box 2707 [ 1] Overnight Mail
Twins Falls, ID 83303-2707 [ 1 Hand Delivery
Director of IDWR [X] U.S. Mail/Postage Prepaid
PO Box 83720 [ 1 Facsimile
Boise, Idaho 83720-0098 [ 1 Overnight Mail
[ 1 Hand Delivery

Chris M. Bromley

AFFIDAVIT OF TIMOTHY J. LUKE - Page 3 L
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Wy THL SOOI

State of Idaho
Department of Water Resources
1301 Neorth Orchard Street, P.O. Box 83720, Boise, 1daho 8§3720-0098

Phone: (208) 327-7900 Fax: (208) 327-7866
M

Date: July 10, 2002

To: Cal Whiliaker, Advisory Board Chairman
Big 8 Mile & Lee Crks Water Dist 74-Z
PO Box 10
Leadore Id 83464
208-768-2485

From: Dayna Ball for Tim Luke *@
Water Distribution ;\‘;
327-7907
Fax 327-7866

Enclosed is a copy of the memo from Jane Tallman dated August 2, 2000 regarding Inventory of
water district 74-Z and a recent detailed map of the diversions.

Please feel free to contact Tim Luke at 327-7864 with any questions regarding these items
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MEMORANDUM

To: File
From: Jane Tallman
Date: August 2, 2000
Subject: Water District 74-Z Inventory

A general inventory of diversions was made of the diversions in this district on June 14-15, 2000.
The inventory was part of a general inventory of diversions in the Lemhi River Basin for water
management and distfibution purposes. Richard Mioii is the watermaster in this districi. There
are a total of 19 diversions in the district. The diversions are described here in order from

upstream to downstream.

Gethrut Ditch is accessible from Eight Mile Creek Road and diverts only during high water. The
wood diversion box has been damaged and is set to be replaced before next year. The trees that
have fallen on it and branches that have clogged its entrance need to be cleaned out. The
Cipolletti weir is broken on one side and Moll has been told it will be replaced by a metal

structure.

The following diversions visited are accessible by way of the unnamed road across the creek
from Eight Mile Creek Road. The two uppermost ditches, Cartwright Ditch (not decreed) and an
unnamed ditch owned by Dare Anderson, are high water diversions only, their head gates being
within 10 feet of one another. The Cartwright Ditch is used only as a safeguard to protect head
gates downstream from being “blown out” in very high water so the fact that the wooden
diversion structure is no longer functional is not an issue to the other water users, based on my
discussion with Moll. The neighboring unnamed ditch does need to have the wooden diversion
structure reset as water is leaking under the boards and through the sides of the structure. Neither
of these two ditches contains a measuring device, which is not critical, as these are high water

diversions.

Ditch “A” and Ditch “B” have parallel headgates in a shared wooden structure in good
condition. Both have adequate Cipolletti weirs in good condition but the silt build up needs to be
cleaned out from behind each to obtain accurate measurements.

The Kent Bird Ditch, All Hands Ditch and the Tom Udy Ditch are accessible from Eight Mile
Creek Road or from the unnamed road across Big Eight-Mile Creek. The All Hands and Udy
ditches have head gates in good condition. The Kent Bird Ditch has a wooden gate with stop
logs that provides good control but no lockable control. The weir in the Bird Ditch is silted in
and requires weir pool maintenance. The weir in the All Hands Ditch should be reset for a more

accurate measurement as it is leaning downstream. The weir in the Udy Ditch is in very good

condition.

The Ted Peterson Ditch is located just downstream of the Bird Ditch. It has an adequate lockable

Exhibit 151




steel crew gate. The owner installed a Cipolletti weir in a steel box below the headgate but the
weir is welded in the box at about a 60-degree downstream sloping angle. This device needs to
be reset in the box at a 90-degree angle, leveled, and perpendicular to the flow. James Whittaker
owns a small-unnamed ditch just upstream of the Ted Peterson Ditch. This ditch has a headgate
but is used for high water diversion only. The watermaster indicated the ditch had not been used

in a number of years.

The head gate and weir on the Ted Whittaker Ditch are in good condition but the moss build-up
on the weir was not readily removed and needs to cleaned out.

The Herman Ditch, Jimmy and Anderson Ditch are accessible from Eight-Mile Creek Rd through
the James Whittaker Ranch. Both ditches have adequate lockable control gates. The Herman
Ditch has a 6-ft. wood crest Cipolletti weir that requires some minor maintenance. The
Anderson Ditch has no measuring device.

The Carl Tyler and Ellsworth-Young Ditches are the lower most diversions and are formed by a
split in the creek. Neither diversion has any control device or structure. Both diversions have

weirs which are in good condition.

There are a total of four diversions on Lee and Stroud Creeks. One of the diversions is actually
located on Everson Creek while the other three are actually on Stroud Creek, both tributary to
Lee Creek. Three of the four diversions had some limited type of stoplog control structure, while
the fourth had no control. Three of the diversions had measuring devices but only one was
operable (Tomchak-Smith diyersion had two good broad crested weirs where the ditch splits).
The remaining ditches need’have new devices installed or have significant repairs to the existing
structures. The watermaster does not make regular visits to these diversions. Regulation of
these diversions appears to be rather limited, occurring perhaps from time to time as needed.

The watermaster appears to be diligent in his inspection, measurement, and regulation of all

diversions on Big Eight Mile Creek. There is adequate control over flow in all but the uppermost
high water diversions, and limited control of the four diversions on the Lee Creek tributaries.
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CERTIFICATE OF SERVICE

On August 3, 2000 (am), copies of the inventory sheets, photos, basin map, and memo for
Water District 74-Q and 74-Z were mailed to the following:

Richard Moll, Watermaster Bob Foster

Water District 74-Q & 74-%— IDWR Salmon Field Office
PO Box 153

Leadore, 1d 83464 Harold Jones

IDWR Eastern Region Office

S e
Dayna M. Ball, Office Specialist II
Water Distribution Section

CAData\CorrespondenceCertificates of Service\WirDist Inventory 74-Q 74-£.doc
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MEMORANDUM

To: File
From: Jane Tallman
Date: August 2, 2000
Subject: Water District 74-Z Inventory

A general inventory of diversions was made of the diversions in this district on June 14-15, 2000.
The inventory was part of a general inventory of diversions in the Lemhi River Basin for water
management and distribution purposes. Richard Moli is the watermaster in this district. There
are a total of 19 diversions in the district. The diversions are described here in order from

upstream to downstream.

Gethrut Ditch is accessible from Eight Mile Creek Road and diverts only during high water. The
wood diversion box has been damaged and is set to be replaced before next year. The trees that
have fallen on it and branches that have clogged its entrance need to be cleaned out. The
Cipolletti weir is broken on one side and Moll has been told it will be replaced by a metal

structure.

The following diversions visited are accessible by way of the unnamed road across the creek
from Eight Mile Creek Road. The two uppermost ditches, Cartwright Ditch (not decreed) and an
unnamed ditch owned by Dare Anderson, are high water diversions only, their head gates being
within 10 feet of one another. The Cartwright Ditch is used only as a safeguard to protect head
gates downstream from being “blown out” in very high water so the fact that the wooden
diversion structure is no longer functional is not an issue to the other water users, based on my
discussion with Moll. The neighboring unnamed ditch does need to have the wooden diversion
structure reset as water is leaking under the boards and through the sides of the structure. Neither
of these two ditches contains a measuring device, which is not critical, as these are high water

diversions.

Ditch “A” and Ditch “B” have parallel headgates in a shared wooden structure in good condition.
Both have adequate Cipolletti weirs in good condition but the silt build up needs to be cleaned
out from behind each to obtain accurate measurements.

The Kent Bird Ditch, All Hands Ditch and the Tom Udy Ditch are accessible from Eight Mile
Creek Road or from the unnamed road across Big Eight-Mile Creek. The All Hands and Udy
ditches have head gates in good condition. The Kent Bird Ditch has a wooden gate with stop
logs that provides good control but no lockable control. The weir in the Bird Ditch is silted in
and requires weir pool maintenance. The weir in the All Hands Ditch should be reset for a more

accurate measurement as it is leaning downstream. The weir in the Udy Ditch is in very good

condition.

The Ted Peterson Ditch is located just downstream of the Bird Ditch. It has an adequate lockable
steel crew gate. The owner installed a Cipolletti weir in a steel box below the headgate but the
1
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weir is welded in the box at about a 60-degree downstream sloping angle. This device needs to

be reset in the box at a 90-degree angle, leveled, and perpendicular to the flow. James Whittaker
owns a small-unnamed ditch just upstream of the Ted Peterson Ditch. This ditch has a headgate
but is used for high water diversion only. The watermaster indicated the ditch had not been used

in a number of years.

The head gate and weir on the Ted Whittaker Ditch are in good condition but the moss build-up
on the weir was not readily removed and needs to cleaned out.

The Herman Ditch, Jimmy and Anderson Ditch are accessible from Eight-Mile Creek Rd through
the Tames Whittaker Ranch, Both ditches have adequate lockable control gates. The Herman
Ditch has a 6-ft. wood crest Cipolletti weir that requires some minor maintenance. The
Anderson Ditch has no measuring device.

The Carl Tyler and Elisworth-Young Ditches are the lower most diversions and are formed by a
split in the creek. Neither diversion has any control device or structure. Both diversions have

weirs which are in good condition.

There are a total of four diversions on Lee and Stroud Creeks. One of the diversions is actually
located on Everson Creek while the other three are actually on Stroud Creek, both tributary to
Lee Creek. Three of the four diversions had some limited type of stoplog control structure, while
the fourth had no control. Three of the diversions had measuring devices but only one was
operable (Tomchak-Smith diversion had two good broad crested weirs where the ditch splits).
The remaining ditches need have new devices installed or have significant repairs to the existing
structures. The watermaster does not make regular visits to these diversions. Regulation of
these diversions appears to be rather limited, occurring perhaps from time to time as needed.

The watermaster appears to be diligent in his inspection, measurement, and regulation of all

diversions on Big Eight Mile Creek. There is adequate control over flow in all but the uppermost
high water diversions, and limited control of the four diversions on the Lee Creek tributaries.
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04/11/2014
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

b; HT X RN 61-12298
RIGHT NUMBER 22%8 /ri£1\1

KAME AND ADDRESS: STATE OF IDAHC
DEPT OF LANDS
300 N 6TE ST STE 103
PQ BOX 83720

BOISE ID 83720-0050 ﬂL_éi/

SOURCE : SPRING TEIZUTARY: [MNAMED STREANM 1
QUANTITY: 1.15 AFY
The capacity of the pond 1.25 AF.

The quantity of wafer under Right Nos.61-7417 and S;di,f’/‘
61-12298 shall not exceed 13,000 gallons per day.

PRIORITY DATE: 05/10/1981

This water right is subordinate to all water rights
with a priority date eariier than April 12, 1994, that
are not decreed as enlargements pursuant to Section
42-1426, Idaho Code. As between water rights decreed
as enlargements pursuant to Section 42-1426, Idaho
Code, the earlier priority right is the superior right.

POINT OF

DIVERSION:
TO1lN ROGE S34 SESE Within ELMORE County

PURPOSE AND

PERIOD OF USgE:

PURPOSE OF USE PERIOD OF USE QUANTITY
STOCKWATSER FROM STORAGE 06/01 11/30 1.15 AFY
STOCKWATER STORAGE 01/01 12/31 1.15 RFY
PLRCE OF STOCKWATER FROM STORARGE in ELMORE County
USE:
TOIN ROGE S34 SZSE

QOTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER
RIGHT:
The quantity of water decread for this water right is
not a determination of historical beneficial use.

This right is basad upon za enlargement of Right No.
61-7417 pursuant to Section 42-1426, Idaho Code.

This partisl decree is subject to such general
provisions necessary for the definition of the rights
or for the efficient administration of the water rights
as may be ultimately determined by the Court =2t & point
in time no later than the entry of a final unified
decree. Section 42-1412(6), Idako Code.

EXPLANATORY MATERIAL: BASIS OF CLRIM - Beneficial Use
Parcel No. RPOINQO6E3403020

This right is a split from right 6i-7417,

Standard Form 5 Attachment for 61-122%¢€ . . [
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Salmon Field Office » 102 South Warpath » Salmon, Idaho 83467
Phone: (208) 742-0658 = Website: www.idwr.idaho.gov

BRAD LITTLE GARY SPACKMAN
Director

Governor

August 6, 2020

MERRITT UDY
WATERMASTER, WD74Z
PO BOX 145

LEADORE ID 83464-0145

RE: WATERMASTER INSTRUCTIONS REGARDING MC CONNELL UNAUTHORIZED DIVERSION
AND WHITTAKER RESUMPTION OF DELIVERY, LEE CREEK

Merritt:

Bruce and Glenda McConnell received the attached letter which requires closure of the unauthorized diversion
on Lee Creek. Based on our field inspections, the lower of the two diversions is not authorized on the

McConnell water rights.

Mr. McConnell has agreed verbally to close the diversion, and has been instructed in writing to complete the
closure no later than Friday, August 7, 2020.

Please coordinate with Mr. McConnell as soon as possible and complete the following:

e confirm that the lower diversion in Lee Creek has been closed, and that all obstructions in the natural
channel at that location have been removed
e forward a confirmation of the closure to the WD170 watermaster

Based on the investigation conducted yesterday, it appears that water from Stroud Creek may flow into Lee
Creek below McConnell’s authorized point of diversion. If McConnell cannot currently access this water from
his authorized point of diversion, delivery of water right 74-157 held by James Whittaker may resume. Please
complete the following:

e  obtain a measurement of total flows available to McConnell at his authorized point of diversion

e make a measurement or estimate of flow in the side channel that is bypassing McConnell’s authorized
point of diversion

e resume delivery of water right 74-157 from the West Spring

e 12 to 24 hours after delivery to Whittaker is resumed, obtain another measurement of total flows
available to McConnell at his authorized point of diversion and make another measurement or estimate
of flow in the side channel that is bypassing McConnell’s authorized point of diversion

e forward measurements of the diverted and bypassed flow to the WD170 watermaster

over
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Thank you for your assistance, and please contact me if you have additional questions.

Regards,

Cindy Yenter

Watermaster, WD170
IDWR Salmon Field Office

cc: Rob Whitney, IDWR
Garrick Baxter, Deputy Attorney General

Exhibit 151




Q ﬂj\ock “Nountain
ENVIRCONMENTAL

ASSOCIATES, INC.

Environmental
-Phase |, Il, & Ill ESAs
= = -Groundwater Monitorin
Field Observation of “"East Underround Sorsge Tanks
_ -Asbestos Inspections
Sprl ng S” water Sou rFrce Of -Site Investigation & Remediation
_ -Plans & Permitting
Idaho Water Right 74-157, T
. ater Rights
Lem h I COU nw, Id a hO -Water Right Due Diligences
-Transfers & Applications
-Mitigation Plans
PI’Oje.Ct number. 20-0111 Hydrology
Date: JUIy 17, 2020 -Hydrologic Modeling
-Flow Measurements
-Well Desngn |
Mr. Jordan Wittaker Fid e
c¢lo Two Dot : Ranch -Recharge Studies
P.0.Box240 B
Leadore, Idaho 83464 Wetlands
* <Environmental Planning

482 Constitution Way, Suite 303, Idaho Falls, Idaho, 83402. (208) 524-2353

www.rockymountainenvironmental.com =
_ e Exhibit 152




Field Observation of “East Springs”
Water Source of Idaho Water Right
74-157, Lemhi County, Idaho

Bryce A. Contor
July 17, 2020

Introduction

Idaho Water right 74-157 is decreed in the Snake River Basin Adjudication with a
water source of “Springs” tributary to “Lee Creek.” Physically, the springs are
configured in two groups, known by the water-right holder as the “East Springs”
and the “West Springs.” On July 3, 2020, I walked and observed the East
Springs in response to the right holder’s request to evaluate whether curtailment
of diversion from the East Springs would contribute additional flow to Lee Creek.
I followed up this field work with office review of historical maps obtained from
the Bureau of Land Management and from the right holder, the water-rights
claim file, the 1989 USGS topographic map, the 2019 NAIP aerial image, and an
electronic Digital Elevation Model (DEM).

This report summarizes my findings that if not diverted, the water from the East
Springs would flow to the northeast and would not contribute to flows in Lee

Creek.

Documents Attached

Attachments to this report include the following:

o Water right report and map, generated from Idaho Department of Water
Resources’ website
(idwr.idaho.gov/apps/ExtSearech/WRAJSearch/WRADJSearch.aspx) on July
17, 2020.

e Figure 1 — Govt Plat Map. This figure includes a portion of a scanned image
of the 1884 Government Plat Map
(https://qlorecords.blm.qov/detaiIs/survev/default.asnx?dm id=415608&sid=nj
mfkzio.mmw&surveyDetailsTabIndex=1) which I georeferenced and plotted
with the GPS track of my walking traverse during my site visit.

e Figure 2 - 1954 Engineer’s Map. This figure includes a portion of a scanned
image of a 1954 engineer’s drawing provided to me by the right holder. 1
georeferenced this image and also plotted it with the GPS track of my
traverse from my site visit. It also includes an enhancement of the line
showing the track of a leveling profile performed in 1954.
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e Figure 3 - 1954 Engineer’s Certification and Leveling Profile. This figure
provides another part of the map referenced in Figure 2, with the Engineer’s
Certification and the profile surveyed along the track highlighted in Figure 2.

e Figure 4 - 1989 USGS Topo Map. This is the GPS track overlaid on the 1989
USGS Stroud Creek Triangle, Idaho-Lemhi County 7.5 Minute Series
Topographic map. It was edited in 1989 based on 1985 photography, field
checked in 1986. The contour interval is 40 feet. The copy I used is labeled
“Provisional” and is unusual in omitting springs, as well as a number of
ditches that clearly pre-date the map and are large enough to appear on
aerial images.

e Figure 5 - 2019 NAIP Image Map. 1In this figure, the GPS track is overlaid on
the 2019 natural-color National Agricultural Image Program aerial image.

e Figure 6 - Contour Map from DEM. This shows two-foot contours derived
from a digital elevation model, with the GPS track and flowlines that I drew

by hand.

Discussion

Description of My Traverse. 1 walked upstream along the ditch from the East
Springs, from north to south, staying mostly on the uphill (west) side of the
ditch. I tried to traverse around the larger inflow channels and associated
springs. I took one downhill excursion, circling a spring that did not connect to
the ditch. When I had traveled far enough up the ditch that there was no water
in it, I returned on a separate track uphill of the ditch. GPS data were collected
in track mode with a Garmin Etrex 10 handheld GPS unit.

Water Rights Report and Map. The water-rights report provides little detail
regarding the springs, and even less regarding diversion works. The map shows
points of diversion in locations that physically do not match what is on the
ground. I reviewed all the files publicly available on the Idaho Department of
Water Resources’ website, and found neither descriptions nor investigations of
the points of diversion, diversion works, and water source. This failure includes
documents which I prepared in 2006, for an amended claim to adjust the place
of use for these claims.

Government Plat Map. The stream features on the government plat map do not
precisely match the topographic maps and aerial photographs, but are
reasonably close. In the context of the east springs, the important feature of the
government plat map is a stream west of the physical location of the East
Springs. This stream is shown flowing to the north and turning to the east, and
lying between the springs and the mapped stream near what is currently known
as Lee Creek. That is the mapped stream entering the plat map on the west side
of the map and turning north and then slightly west.

2
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1954 Engineer’s Map and Leveling Profile. This map shows a private ditch
connecting the East Springs to a ditch that parallels Lee Creek and then diverges
to the east. The sketched profile (Figure 3) shows a downward sloping profile
from Point X to Point Z. The map also shows a trace near the location of the
northeast-trending stream on the 1884 Government Plat map. Outside the
frame of Figure 2, the 1954 map identifies this as the 1884 trace of Stroud
Creek.

Topographic Map. The topographic map shows that my GPS trace, and therefore
the ditch I was following, is nearly at a cross gradient to the natural topography.
It also shows a number of uphill-facing points on the contours downhill of the
spring line, consistent with topographic channels. These can be connected to
indicate surface-drainage structures parallel to the 1884 channel identified on the
1954 map as the channel of Stroud Creek, leading away from Lee Creek.

2019 Aerial Image. The letters on Figure 5 show the locations of the following
observations:

e A This deviation from the path is typical of locations where I walked uphill to
trace a larger inflow channel and the discrete spring that headed the channel.
Where the ditch was collecting diffuse surface flows without distinct channels,
I simply walked along the ditch bank in water I estimated to be two to four
inches deep, in growing vegetation.

e B I made a side excursion downhill from the ditch until I found a spring that
did not deliver water to the ditch. It was a “pothole” spring that I visually
estimate to be eight to ten feet across, with the bottom four to five feet
below land surface and water level approximately two feet below land
surface. I walked all the way around the spring without encountering a
surface discharge channel.

e C Uphill of this point, the ditch was dry and the vegetation in and adjacent
to the ditch was beginning to mature and dry.

e D. From Point C I could see that the ditch extended toward me from a
culvert passing under the road at Point D.

e £ Near this location, I again found myself walking through water two to four
inches deep. I was not sure whether it was surface runoff from the irrigated
parcel uphill, or diffuse spring water.

e £ This is a ditch bifurcation where the collection ditch can deliver water to
the northwest or to the northeast. The ditch to the northwest would convey
water to the water-right place of use. The ditch to the northeast runs
approximately downhill and appears to more or less return water to where it
would have flowed if not diverted.

Water was flowing in the ditch to the northeast on July 3. I did not measure

3
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flow or the ditch at this point, but visually I estimate that the ditch was
approximately a rectangular channel two feet wide and about 8 inches deep,
with a water velocity in the range of one to 1.5 feet per second. This
suggests flow in the range of 1.3 to 2.0 cubic feet per second.

o Contour Map from DEM. 1 drew flowlines attempting to honor two principles:
First, flow will be at right angles to topographic contours and in the downhill
direction. Second, uphill-facing points in contours suggest natural drainage
topography to which flow would trend.

Except for the northernmost line, each flowline indicates the approximate
path water would take from a discrete spring if it were not diverted by the
collection ditch. The northernmost line more or less parallels the northeast-
trending ditch I observed, and represents the approximate path water would
naturally take if the private ditch conveying water to the place of use were
curtailed.

Fate of Water If Not Diverted

It is my professional opinion that if the water from the East Springs were not
diverted, or if it were curtailed at the end of the collection ditch, water would not
reach Lee Creek, either on the surface or via subsurface flow, and would not
contribute to flows in Lee Creek. The end of the collection ditch is the physical
point on the ditch system nearest the Point of Diversion mapped by Idaho
Department of Water Resources.

Bryce A. Contor
Senior Hydrologist

Attachments: Water-right Report

Water-right Map
Figures

4
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7/16/2020 Water Right Report

]DA]_]O Watge trOfResou rces %

IDWR offices are open to the public and following the CDC guidelines for wearing masks and

observing social distancing. For in-person visits, we encourage you to call ahead for an appointment.

WATER RIGHT REPORT

7/16/2020

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report

WATER RIGHT NO. 74-157

Owner Type |Name and Address
Current Owner |F JAMES WHITTAKER
Current Owner |PAULA J WHITTAKER
PO BOX 240
LEADORE, ID 83464
2087682491

Attorney MOFFATT THOMAS BARRETT ROCK & FIELDS CHTD
C/0 SCOTT L CAMPBELL

PO BOX 829

BOISE, ID 83701-0829

2083452000

Original Owner|FLOYD J WHITTAKER
PO BOX 177
LEADORE, ID 83464

Priority Date: 04/01/1916

Basis: Decreed

Status: Active

Source |Tributary
SPRINGS [LEE CREEK

Beneficial Use|From To Diversion Rate|Volume
~ IRRIGATION 03/15|11/15|3.2 CFS
/ STOCKWATER |01/01|12/31/0.02 CFS

Total Diversion 3.2 CF5

https://idwr.idaho.gov/apps/ExtSearch/RightRepor‘tAJ.asp?BasinNumber=74&SequenceNumber=157&SplitSufﬂx= &TypeWate EXhlblt 1 5_2_, 1/3



7/16/2020 Water Right Report

Location of Point(s) of Diversion:

Sec. 31
Sec. 32

SPRINGS [NENE
SPRINGS [SWNW
Place(s) of use:

Place of Use Legal Description: IRRIGATION LEMHI County

Township 16N

Range 25E|LEMHI County
Township 16N

Range 25E|LEMHI County

i~

Township [Range |Section |Lot |Tract |Acres|Lot|Tract |Acres|Lot Tract Acres|Lot|Tract|Acres
16N 25E |29 SWNE |40

SWNW|33 SENW |39
NESW |40 NWSW (13 SWSW|16 SESW |40
32 NENW (37 NWNW|33

Total Acres: 291

Conditions of Approval:

1.|E64 |This right authorizes the irrigation of 291.7 total acres.

2.|C18|This partial decree is subject to such general provisions necessary for the definition of the
rights or for the efficient administration of the water rights as may be ultimately
determined by the Court at a point in time no later than the entry of a final unified
decree. Section 42-1412(6), ldaho Code.

Dates:

Licensed Date:

Decreed Date: 04/03/2012

Enlargement Use Priority Date:

Enlargement Statute Priority Date:

Water Supply Bank Enrollment Date Accepted:
Water Supply Bank Enrollment Date Removed:
Application Received Date:

Protest Deadline Date:

Number of Protests: 0

Other Information:

State or Federal: S

Owner Name Connector: AND/OR
Water District Number: 74Z
Generic Max Rate per Acre:

Generic Max Volume per Acre:

74&SequenceNumber=157&SplitSuffix= &TypeWate EXhibit_lS 2 !.2?3

https://idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=



7/16/2020 Water Right Report
Civil Case Number:
Old Case Number:
Decree Plantiff:
Decree Defendant:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:
DLE Act Number:
Cary Act Number:

Mitigation Plan: False

https://idwr.idaho.gov/appsIExtSearch/RightReportAJ.asp?BasinNumber=74&SequenceNumber=1 57&SplitSuffix= &TypeWate_EXhlblt 1 5 2 3/3
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. —_———————————

State of Idaho
Department of Water Resources

Water Right |
| 74-157

| IRRIGATION

The map depicts the place of use for the water use listed above and point(s) of diversion of this right as currently
derived from interpretations of the paper records and is used solely for illustrative purposes. Discrepancies between the
computer representation and the permanent document file will be resolved in favor of the actual water right documents
in the water right file.

25E |

®  Point of Diversion 0 0.175 0.35 0.7 Miles

Place Of Use Boundary I

NI |
| Map produced on July 16, 2020 EXhlblt 152 ‘
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Figure 1 - 1884 Gov't Plat Map

0.4 Miles

2020-07-03 GPS Track ~
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Figure 2 - 1954 Engineer's Map
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. 2020-07-03 GPS Track
/\/ 1954 Level Survey
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f Figure 4 - 1989 USGS Topo Map

0.4 Miles

0.2

2020-07-03 GPS Track
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Figure 5- 2019 NAIP Image Map |
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Field Observation of Lee Creek, a Ditch Locally Known as
“Kauer Ditch,” and the”"West Springs” Water Source for
Idaho Water Right 74-157

Bryce A. Contor
July 20, 2020

Introduction and Background Information

Idaho Water right 74-157 is decreed in the Snake River Basin Adjudication with a
water source of “Springs” tributary to “Lee Creek.” Physically, the springs are
configured in two groups, known by the water-right holder as the “East Springs”
and the “West Springs.” The private ditches that convey water under this right
currently also are being used to convey Lee Creek water past the collector
ditches, bypassing locations where the historical channels of Lee Creek probably
existed. Recent printouts of the water-right report and map generated by Idaho
Department of Water Resources (IDWR) are attached.

The holder of right 74-157 indicates that prior to 2017, the Lee Creek water was
conveyed via another ditch known locally as the “Kauer Ditch,” and that the
diversion through his own private ditches is a new condition. On July 3, 2020, I
walked and observed the Kauer Ditch, Lee Creek, various water-control and
measurement structures, West Springs, and the surrounding area in response to
the right holder’s request to evaluate the current condition and capacities of
various channels. I followed up this field work with office review of historical
maps obtained from the Bureau of Land Management and from the right holder,
the water-rights claim file, the 1989 USGS topographic map, the 2019 NAIP
aerial image, and an electronic Digital Elevation Model (DEM).

This report summarizes my findings.

Documents Attached

Attachments to this report include the following:

o Water right report and map, generated from Idaho Department of Water
Resources’ website
(idwr.idaho.gov/apps/ExtSearech/WRAJSearch/WRADJSearch.aspx) on
July 16, 2020.

Figure 1 — Location and Overview Map

Figure 2 — Map with GPS Tracks and Waypoints
Figure 3 — Photo of Kauer Ditch Control Structure
Figure 4 — Photo of Kauer Ditch Cipoletti Weir
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Figure 5 — Photo of Kauer Ditch Cross-section Location

Figure 6 — Cross Section of Kauer Ditch

Figure 7 — Representation of Kauer Ditch in 1954 Engineer’s Map
Figure 8 — Engineer’s Certification of 1954 Map

Figure 9 — Kauer Ditch in 1984 SRBA Aerial Image

Figure 10 — Kauer Ditch in 2019 Aerial Image

Figure 11 — Water Control Structures and Channels

Figure 12 — Looking North from Six-foot Cipoletti Weir

Figure 13 — Distributed Channel Overflows

Figure 14 — Distributed Channel Overflows

Figure 15 — Head Cutting in Private Ditch

Figure 16 — Representation of West Springs in 1954 Engineer’s Map
Figure 17 — Trace of Bohan Ditch

Figure 18 — Trace of Bohan Ditch’

Figure 19 — Topgraphic Depression

Figure 20 — Map of Bohan Ditch Transectt

Figure 21 — Bohan Ditch Elevation Cross Section

Figure 22 — Transects for DEM Evaluation

Figure 23 — Topographic Profiles from DEM

Figure 24 — Close-up View of Central Topographic Profiles

Field Observations
Location Maps

Figure 1 shows the various features overlaid on a 2019 aerial photograph. Figure
2 adds Global Positioning System (GPS) tracks of the areas that I walked alone
or with Mr. Jordan Whittaker, or rode to with Mr. Whittaker in a trail machine. It
also adds GPS waypoints identifying locations referred to in this report. Some of
the feature and place names on the map and in this report are local names. Not
all waypoint numbers are represented on the map.

Kauer Ditch

Mr. Whittaker represents that from at least the 1950s, and probably since about
1908 (the approximate date of settlement), through 2016, nearly all the flow of
Lee Creek was diverted into the Kauer Ditch during the spring and summer. I
observed the following regarding the Kauer Ditch:

e Figure 3 is a photograph of a wooden structure at the point of
diversion for the Kauer Ditch, near Waypoint 2 on Figure 2. The metal
ruler on the measuring stick is four feet long, and the stick itself is
under five feet. Channel configuration at the point of diversion
suggest that in practice, this structure was not used; rather, water
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likely was diverted into the ditch by manipulating the earthen channel
of the stream. IDWR aluminum site tag number A0011439 is attached
to this structure.

* Figure 4 is a photograph of a three-foot Cipoletti weir in the Kauer
Ditch within about 100 feet downstream of the diversion. It appears
that flow typically bypassed the weir and that the weir was not used to
measure flows. Nevertheless its size provides information about the
design capacity of the ditch.

e Figure 5 is a photograph of the channel of the Kauer Ditch obtained at
Waypoint 3. The tape measure was leveled with a carpenter’s level
and used with a metal ruler to obtain a cross section.

 Figure 6 shows the cross section used in capacity calculations
presented later in the report.

e Figure 7 shows part of a copy of a 1954 engineer’s map in my
possession, which I obtained from Mr. Whittaker. It shows the
location of the Kauer Ditch and gives its slope as “Fall 2.5" in 100" on
the north (downstream) end of the ditch.

 Figure 8 provides the engineer’s certification for the map shown in
Figure 7.

e Figure 9 shows the Kauer Ditch trace from the 1954 engineer’s map on
a 1984 aerial image. This image was part of the IDWR 1987
Adjudication Aerial Image data set used in the Snake River Basin
Adjudication (SRBA). The misalignment in the ditch trace likely results
from differences in georeferencing of the 1946 aerial photo the
engineer used and the SRBA image.

e Figure 10 shows the same 1954 trace on the 2019 NAIP aerial image,
with a similar misalignment of the ditch trace

Water Control Structures and Channels

Near Waypoint 5, the flow of Lee Creek is controlled by a headgate, measured by
two Cipoletti weirs, and can be delivered into a pipeline or into one of two
ditches. Figure 11 shows a close-up of the GPS track of my observations, and
the structures and channels I observed. Where the lines are broken, I was not
sure of the precise location and/or did not continue mapping the channel.

Water flows into the farmyard of the old John Whittaker homestead (near
Waypoint 5) from the south. A headgate can be closed to push water towards a
three-foot Cipoletti weir on the east. From this Cipoletti weir, water flows into a
pipeline intake. From near the pipeline intake, a historical ditch channel could
carry water north, if not introduced into the pipeline intake.

When the headgate is open or partly open, the flow not diverted towards the
three-foot Cipoletti weir is measured over a six-foot Cipoletti weir and continues
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north in Whittakers’ private ditch. Figure 12 shows the weir and the private
ditch. In the two loops I walked to the west, north of the six-foot weir, I could
not discern the original channel of Lee Creek. In the traverse that crosses
Waypoint 13, I reached upland topography high enough that I am certain I
crossed the location of whatever original channel had existed, though I could not
identify it. In the two traverses through the willows near Waypoint 10 and
Waypoint 13, I encountered multiple areas where water appeared to have
overflowed the ditch and was eroding through the willows/wetland. Figures 13
and 14 do not adequately show the nature of the damage. From water marks
and debris in the willows, it appears flows had recently been substantially higher
than they were during my observations. Figure 15 shows head cutting in the
Whittaker private ditch near Waypoint 104. Head cutting only occurs when a
smooth gradient has not been established by the flowing stream. The existence
of head cutting indicates a recent change to a different flow regime.

Figure 16 shows the representation of the West Springs on the 1954 engineer’s
map. From walking the bank of the collector ditch, I visually estimate that the
ditch is four to five feet wide and incised three to four feet deep. The gradient is
very flat and flow velocity is low. The engineer’s map seems to indicate the
channel of Lee Creek crossing the collection ditch from the West Springs near
letter K, but I saw no indication of any kind of flume, siphon or culvert that
would allow the creek to pass under or over the ditch.

From the West Springs collector ditch, the ditch proceeds to a hilltop distribution
point with a three-foot Cipoletti weir and control gate that could convey water to
the north-northwest, and a six-foot Cipoletti weir that delivers water down the
hill into a ditch that proceeds to the north-northwest. The control gate was
closed on July 3 and all water was passing over the six-foot weir and down the
hill.

At the bottom of the hill, flow enters a ditch that connects with another collector
ditch, known locally as the “Bohan Ditch,” near Waypoint 36. I walked upstream
along the Bohan Ditch until I encountered its intersection with and capture of the
original channel. There is no control structure or bypass capacity, no indication
of earth work or disturbance for many years, and no indication of flow down the
original channel beyond the Bohan Ditch for many years. It appears that
historically the Bohan Ditch would have captured any flow from upstream,
including any Lee Creek flow that had not been captured by the West Springs
collector ditch.

Immediately downstream of this confluence, the Bohan Ditch loses its integrity
and flow exits the ditch via numerous bank failures, moving across the meadow
in a number of small channels that gradually merge. The trace of the Bohan
Ditch is shown in Figure 17 (taken at Waypoint 24) and Figure 18 (taken at
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Waypoint 47). The metal ruler on the measuring stick is four feet long, and the
stick itself is just short of five feet.

Water Flow

Just upstream of the Kauer Ditch diversion I did a quick reconnaissance flow
measurement with a velocity-head rod. Near Waypoint 5 and near Waypoint 21
I used a weir stick to read the roll-up head on the Cipoletti weirs that were
passing water, and the US Bureau of Reclamation “Measure H20" app
(apps.app|e.com/ca/app/bor-measure-hZO/id1070000537) to calculate flow. At
Waypoint 48 I measured flow with a General Oceanics current meter. My intent
in going so far downstream was to find a place where all the flow that had
broken out of the Bohan Ditch would be collected into one channel. However, I
may have erred in going too far downstream; water originating in additional
springs to the southwest may also be included in flow at this location.

Topography

I observed the topography in all locations, with special attention to the John
Whittaker farmstead area. I used a hand level to generate a topographic profile
near Waypoint 36.

Analyses

Water Flow

Table 1 summarizes the flow measurements.

Table 1. Flow Measurement Summary

Location Method Subjective Flow (cfs)
Assessment of
Precision
Lee Creek near velocity head rod | +/- 30% 9
Waypoint 2
Lee Creek flow to three-foot +/- 5% 2.52
pipeline near Waypoint | Cipoletti weir
5
Lee Creek flow north in | six-foot Cipoletti +/- 5% 2.85
private ditch near weir
Waypoint 5
5
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Location Method Subjective Flow (cfs)
Assessment of
Precision

Ditch to the north- three-foot (only minor leakage zero
northwest near Cipoletti weir observed)
Waypoint 21
Flow down hill at spill | six-foot Cipoletti | +/- 5% 3.54
near Waypoint 21 weir
Lee Creek at Waypoint | General Oceanics | +/- 10% 4.2
48 current meter —

challenging

location

The 1954 engineer’s map indicates the north end of the Kauer ditch has a slope
of 2.5 feet per 100 feet (0.025). Using the DEM and the 2019 aerial image, I
calculated a slope of 0.022 in the vicinity of the cross section. My field reference
book indicates roughness coefficients (Manning's n values) of 0.030 to 0.040 for
“earth, cobble bottom” and 0.040 to 0.045 for “rock, jagged.” While the rocks in
the channel visible in Figure 5 are cobbles and not jagged, they are very large
and the channel is rough. Therefore, I used the upper-range coefficient of
0.045, resulting in a lower estimate of flow capacity than if the channel were
smoother. Using this coefficient, the cross section shown in Figure 6 and a slope
of 0.022, the capacity of the Kauer ditch is approximately 15 cubic feet per
second (cfs). Due to imprecision in identifying the water-level mark in the ditch
and imprecision of the roughness coefficient, there is considerable uncertainty in
this estimate. However, it is reasonable in the context of flows observed just
above the diversion, and given that the capacity of a three-foot Cipoletti weir
ranges from 10.1 cfs at one foot of head to 18.6 cfs at 1.5 feet of head.

The imprecision of a sum or difference can be calculated from the variance of the
components of the sum or difference using the following equation (A.J. Clemens
and C.M. Burt, Accuracy of Irrigation Efficiency Estimates, Journal of Irrigation
and Drainage Engineering, November/December 1997):

502 = 512 + Szz + 25122 (1)
where:

So2 = variance of the sum or difference

s = variance of component 1

syt = variance of component 2

S1p° = covariance between components 1 and 2

6
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The covariance is covariance in measurement methods, and can be omitted if the
measurement methods are independent. The equation can be extended for
sums or differences of more than two components.

The variance is the square of the standard deviation. Standard deviation can be
estimated as one-fourth the total range, or one-half the “+/-" range. “10 cfs +/-
10%" implies a standard deviation of (10 x 0.10)/2 or 0.5, and a variance of 0.5°
or 0.25.

The process can be reversed to find the range of precision of a sum. If the sum
were 15 with a variance of three, the standard deviation would be 1.73 (square
root of three) and the +/- range would be 3.5 (1.73 x 2) or 23% (3.5/15). This
would indicate the precision of the flow measurement was 11.5 to 18.5 cfs, or 15

cfs +/- 23%.

Assuming independence of measurements at each location, and applying
Equation (1) and the calculations described, the water budget from upstream to
downstream is presented in Table 2. Inflows are entered as negative values in
the “Flow (cfs)” column, and outflows are entered as positive values. Negative
results mean inflows exceed outflows, indicating losses (seepage from the
stream to the aquifer). Positive results indicate gains.

Table 2. Upstream to Downstream Water Budget

Component Flow (cfs) Precision Variance

Gain/Loss
Between Kauer
Diversion and
John Whittaker
Farmstead
Waypoint 2. Lee -9 +/- 30% 1.8

Creek Inflow
Waypoint 5. Weir +2.52 +/- 5% 0.004
supplying Whittaker
pipeline

Waypoint 9. Weir +2.85 +/- 5% 0.005
carrying water in
bypass ditch

Gain/Loss -3.6 1.81
(std dev 1.34)

Gain/Loss + 2 std -0.9
deviations
Gain Loss — 2 std -6.3
deviations

7
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Component

Flow (cfs)

Precision

Variance

Gain/Loss
between John
Whittaker
Farmstead and
Ridgetop Split

Waypoint 9. Weir
carrying water in
bypass ditch

-2.85

+/- 5%

0.005

Waypoint 21.
Ditch to the north-
northwest

+/- 0%

Waypoint 21. Spill
downhill

+3.54

+/- 5%

0.008

Gain/Loss

+0.69

0.013
(std dev 0.11)

Gain/Loss + 2 std
deviations

+0.91

Gain Loss — 2 std
deviations

+0.47

Gain/Loss
between Ridgetop
Split and
Downstream

Waypoint 21. Spill
downhill

-3.54

+/- 5%

0.008

Waypoint 43. Lee
Creek downstream

+4.2

+/- 10%

0.044

Gain/Loss

+0.66

0.052
(std dev 0.23)

Gain/Loss + 2 std
deviations

+1.12

Gain Loss — 2 std
deviations

+0.20

In each case, the +/- range very likely encompasses the true value and the
calculated gain/loss value is the most probable. Table 3 summarizes the gains
and losses from upstream to downstream, applying the same approach to
estimating the variance of a sum.
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Table 3. Summary of Gains and Losses

Reach Most Variance Comment
Probable
(cfs)

Kauer Diversion to John -3.6 1.81

Whittaker Farmstead

John Whittaker Farmstead +0.69 0.013 | Includes contributions

to Hilltop Split from West Springs
collection ditch

Hilltop Split to Lee Creek +0.66 0.052

Downstream

Net -2.3 1.88 | Variance of 1.88 implies
standard deviation of
approximately 1.4 cfs.

Topographic Analysis.

At the John Whittaker farmstead yard, I observed and walked a topographic
depression trending north-northeast away from a cutin a bank that allows flow
to go to the north-northwest. It is hard to discern in the photo presented as
Figure 19, but the observed depression trends towards the gap in the trees to
the right of center. Near Waypoint 11, I encountered a distinct channel aligned
with this topographic depression and continuing to the north-northwest.

In the field, I used a hand level to measure a topographic transect across a
channel remnant north (downstream) of the Bohan collector ditch, and across
the Bohan ditch itself just downstream of where the flows from the hilltop spill
enter the Bohan ditch. Except across the historic channel and the ditch, I
defined the horizontal location of transect points with GPS readings. Across the
channels, for finer spatial resolution I used a tape measure to define horizontal
location. The precision of elevations near the ditches, closer to the rod I was
sighting to, is about 0.1 foot. On the west (left-hand side looking downstream)
the elevation precision is about 0.5 foot. As mapped in Figure 20, the transect
had two dog-leg deviations from a straight line, so that the transect across both
channels would be at right angles to the channel. Figure 21 shows the elevation
profile from west to east, that is, looking downstream.

I also used the topographic map to define a number of cross sections
perpendicular to the mapped trace of Lee Creek, shown in Figure 22. 1
generated points approximately every meter along each transect and extracted
the DEM elevation at each generated point. Figure 23 shows all the elevation
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profiles, and Figure 24 highlights the central transects. The stepped appearance
of the profiles results from the 30-meter pixel size of the DEM.

Conclusions

Based on the observations, calculations and analyses presented above, my
professional opinions and conclusions are as follows:

Kauer Ditch

From the 1954 engineer’s map, the SRBA and 2019 aerial images and the
condition of control and measurement structures, I conclude that use of the
Kauer Ditch was longstanding (multiple decades of time). From the aerial
images and the IDWR site tag on the diversion structure, I conclude that its
existence would have been readily apparent during a desktop investigation.
From my observations of its current condition I conclude that it was in use up to
very recently. From cross section and slope data I calculate that its capacity is
most probably 15 cfs, and I subjectively estimate the precision of this estimate to
be in the range of +/- 50%. This estimate is consistent with the size of the
Cipoletti weir at the head of the ditch, and with flows observed just above the
diversion.

Water Control Structures and Channels

From the observations described above, I conclude that water has been diverted
through the Kauer Ditch for so many years that there is little remnant of the
natural channel of Lee Creek north of Waypoint 5. Water is currently conveyed
through Whittakers’ private ditch, with increased flows great enough that the
ditch is now being damaged by fast-moving head cuts. In places, water
overflows the ditch banks and is eroding wetland areas. There is no
distinguishable natural channel to accommodate flow, and there is no provision
for flow to pass beneath or over the collection ditch from the West Springs.
Consequently, all flows are conveyed in Whittaker private ditches until the
vicinity of Waypoint 36.

Water Flow

Tables 1, 2 and 3 provide the water flow data and calculations. Table 3 indicates
that the net loss from the Kauer Diversion to the downstream measuring point
was 2.3 cfs, with a standard deviation of 1.4 cfs. Applying a range of +/- two
standard deviations to the net value, it is possible that there is actually a small
net gain. However, the most probable value is the calculated loss of 2.3 cfs.
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Because the private ditch system now mingles the flow from the West Springs
with flow from upstream along Lee Creek, all measured flows north
(downstream) of the West Springs collection ditch include water produced by the
springs as developed, which was not normally available under prior conditions.
Losses would be greater if not for these contributions.

If I erred in measuring outflow too far downstream, so that additional spring
flows from the west were included in the stream, then the calculated loss is
underestimated.

As described above, the West Springs collection ditch is deep and wide. Spring
discharges uphill of that ditch are mostly shallow and diffuse in nature. I
conclude that the West Springs collection ditch functions as an improvement of
the spring, and that the outflow of the collection ditch is greater than the
combined flow of the springs would be if the ditch had not been constructed.

Topographic Analysis

The A-B elevation profile presented in Figure 23 seems to indicate that the
current channel of Lee Creek is not in the bottom of the drainage at that
location. This does not match my observations on the ground and likely
indicates that I erred in my attempt to align the transect at right angles to the
stream.

The profiles presented in Figure 24 do match my observations, which included
observation of subtle variations at horizontal scales smaller than the 30-meter
pixel size of the DEM. Both suggest that the topography in the vicinity of the
John Whittaker farmstead would accommodate flows either proceeding to the
northwest as currently observed, or to the northeast. To the northeast, flow
could proceed along the Stroud Creek channel mapped in the 1884 government
plat map and mapped and named in the 1954 engineer’s map. Uphill-facing
points on the topographic-map contours that are found downhill and to the
northeast of the farmstead (visible in Figure 22) indicate the presence of
topographic channel rivulets that could accommodate such flows, and most likely
were created by them.

My professional opinion is that prior to human intervention, the stream likely
alternated between flowing northwest and flowing northeast, depending on the
natural reworking of channels and deposition of materials each spring. It
appears in that in 1884, the configuration happened to have produced flows to
the northwest.

From the size of the remnants of the Bohan Ditch and the channel remnant
shown in my topographic cross section, I conclude that for decades, flows
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proceeding to the northwest from the John Whittaker farmstead were small or
nonexistent. I conclude that for decades, the Kauer Ditch had been diverting
much or most of Lee Creek flows during high-flow periods.

_."/} -

Brycé A. Contor
Senior Hydrologist

Attachments: Water-right Report

Water-right Map
Figures
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7/16/2020 Water Right Report

IDN—IO W;tgeen;'OfResources %

IDWR offices are open to the public and following the CDC guidelines for wearing masks and

observing social distancing. For in-person visits, we encourage you to call ahead for an appointment.

WATER RIGHT REPORT

7/16/2020

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report

WATER RIGHT NO. 74-157

Owner Type |Name and Address
Current Owner |F JAMES WHITTAKER
Current Owner |PAULA J WHITTAKER
PO BOX 240
LEADORE, ID 83464
2087682491

Attorney MOFFATT THOMAS BARRETT ROCK & FIELDS CHTD
C/0 SCOTT L CAMPBELL

PO BOX 829

BOISE, ID 83701-0829

2083452000

Original Owner|FLOYD J WHITTAKER
PO BOX 177
LEADORE, ID 83464

Priority Date: 04/01/1916

Basis: Decreed

Status: Active

Source |Tributary
SPRINGS |LEE CREEK

Beneficial Use|From To Diversion Rate |Volume
IRRIGATION 03/15(11/15|3.2 CFS

STOCKWATER |01/01{12/31|0.02 CFS

Total Diversion 3.2 CFS

) ey - i
https://idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=74&SequenceNumber=157&SplitSufﬁx: &TypeWate EXhlblt 153 |1/3



7/16/2020 Water Right Report

Location of Point(s) of Diversion:

Sec. 31
Sec. 32

SPRINGS |{NENE
SPRINGS [SWNW
Place(s) of use:

Place of Use Legal Description: IRRIGATION LEMHI County

Township 16N

Range 25E|LEMHI County
Township 16N

Range 25E|LEMHI County

Township|Range|Section|Lot|Tract |Acres|Lot|Tract |Acres|Lot|Tract Acres|Lot|Tract|Acres
16N 25E |29 SWNE (40

SWNW |33 SENW |39
NESW |40 NWSW |13 SWSW|16 SESW|40
32 NENW {37 NWNW|33

Total Acres: 291

Conditions of Approval:

1.|E64 |This right authorizes the irrigation of 291.7 total acres.

2.|C18|This partial decree is subject to such general provisions necessary for the definition of the
rights or for the efficient administration of the water rights as may be ultimately
determined by the Court at a point in time no later than the entry of a final unified
decree. Section 42-1412(6), ldaho Code.

Dates:

Licensed Date:

Decreed Date: 04/03/2012

Enlargement Use Priority Date:

Enlargement Statute Priority Date:

Water Supply Bank Enrollment Date Accepted:
Water Supply Bank Enrollment Date Removed:
Application Received Date:

Protest Deadline Date:

Number of Protests: 0

Other Information:

State or Federal: S

Owner Name Connector: AND/OR
Water District Number: 74Z
Generic Max Rate per Acre:

Generic Max Volume per Acre:

https://idwr.idaho.gov/apps/ExtSearch/RightReporbAJ.asp?BasinNumber=74&SequenceNumber=157&SplitSufﬁx= &TypeWate EXhiblt 1 5 3 2/3



7/16/2020 Water Right Report

Civil Case Number:

Old Case Number:

Decree Plantiff:

Decree Defendant:

Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

' ey - |
https-/idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=74&SequenceNumber=157 &SplitSuffix= &TypeWate EXhlblt 1 53 i3,!3



State of Idaho

Department of Water Resources

Water Right

74-157

IRRIGATION

The map depicts the place of use for the water use listed above and point(s) of diversion of this right as currently
derived from interpretations of the paper records and is used solely for illustrative purposes. Discrepancies between the
computer representation and the permanent document file will be resolved in favor of the actual water right documents

in the water right file.
25E

®  Point of Diversion

0.7 Miles
1

Place Of Use Boundary

Map produced on July 16, 2020
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Figure 1. Location and Overview Map
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Figure 2. Map with GPS Tracks and Waypoints
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" Figure 3. Photo of Kauer Ditch Control Structure
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Figure 4. Photo of Kauer Ditch Cipoletti Weir
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Figure 5. Photo of Kauer Ditch Cross-Section Location

=

- Exhibit 153



Figure 6. Cross Section of Kauer Ditch
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rFigure 7. Representation of Kauer Ditch
in 1954 Engineer's Map
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Figure 8. Engineer's Certification of 1954 Map
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Figure 9. Kauer Ditch in 1984 SRBA Aerial Image
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Figure 10. Kauer Ditch in 2019 Aerial Image
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‘ Figure 11. Water Control Structures and Channels
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Figure 12. Looking North from Six-foot Cipoletti Weir
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Figure 13. Distributed Channel Overflows |
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Figure 14. Distributed Channel Overflows
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Figure 15. Head Cutting in Private Ditch
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( Figure 16. Representation of West Springs .
in 1954 Engineer's Map
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Figure 17. Trace of Bohan Ditch
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Figure 18. Trace of Bohan Ditch
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Figure 19. Topographic Depression
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Figure 20. Map of Bohan Ditch Transect
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Figure 21. Bohan Ditch Elevation Cross Section
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Figure 22. Transects for DEM Evaluation
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Figure 23. Topographic Profiles from DEM
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Figure 24. Close-up View of Central
Topographic Profiles
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Whittaker v. Kauer

Supreme Court of ldaho
June 11, 1956
No. 8363

Reporter
78 Idaho 94 *; 298 P.2d 745 **; 1956 |da. LEXIS 240 ***

Floyd J. WHITTAKER and Mrs. Floyd J. Whittaker, his
wife, Plaintiffs-Respondents, v. John KAUER and Fern
Kauer, his wife, and Rodney H. Tobias, Defendants-
Appellants

Core Terms

waters, Springs, decree, predecessors, trial court,
appellants’, Creek, diversion, situate, dam, inches of
water, public water, respondents’, flowing

Counsel: [***1] E. H. Casterlin, Pocatello, Fred H.
Snook, Salmon, for appellants.

An appellate court may consider the opinion of the trial
court for the purpose of understanding the findings.
Noble v. Kertz & Sons, 72 Cal.App.2d 153, 164 P.2d
257: Union Sugar Co. v. Hollister Estate Co., 3 Cal.2d
740, 47 P.2d 273.

An opinion cannot be used to impeach a finding of fact
but it may be given special attention where it furnishes
information as to the basis of the decision. Coakley v.
Aguria, 209 Cal. 745, 290 P. 33.

While the rule prevails that lakes of a surface area of
less than five acres and pools and springs, located
wholly upon and within the lands of a person or
corporation, are appurtenant to and a part of the lands
and belong exclusively to the owners of the land, it is

also well settled that the waters of natural springs, which

Robert Harris

form a natural stream or streams flowing off the
premises on which they arise, are public waters subject
to acquirement by appropriation, diversion and
application to a beneficial use. Jones v. Mcintire. 60
Idaho 338. 91 P.2d 373; Maher v, Gentry. 67 Idaho 5589,
186 P.2d 870.

A. A. Merrill, Idaho Falls, for respondents.

The "West Springs" involved in this case [***2] are
located on respondents land and are appurtenant to and
a part of his land. Kennison v. McMillan Sheep Co.. 46
Idaho 754, 270 P. 1062; Hall v. Taylor, 57 ldaho 662, 67
P.2d 901; Washington County Irr. Dist. v. Talboy, 58
Idaho 382, 43 P.2d 943: Marshall v. Niagara Springs
Orchard Co., Ltd.. 22 Idaho 144, 125 P. 208; Maher v.
Gentry. 67 Idaho 559, 186 P.2d 870.

The right to the use of the waters of rivers, streams,
springs and of subterranean waters may be acquired by
appropriation. Section 42-103 I.C.; Jones v. Mcintire,
60 Idaho 338, 91 P.2d 373.

Judges: Smith, Justice. Taylor, C. J., Keeton and
Anderson, JJ., and Baker, District Judge, concur.

Opinion by: SMITH

Opinion

Exhibit 156




Page 3 of 5

Whittaker v. Kauer

[*95] [**745] Rodney H. Tobias, shown as an
appellant, is a water master against whom respondents
took nothing; therefore, reference [*746] herein to
appellants refers to appellants Kauer and wife.

Respondents brought this action to quiet in themselves
the title to two separate groups of springs and waters
arising therefrom. One group is known as the West
Springs from which arise approximately 80 miners
inches of water and to which this appeal is limited;
reference herein to springs, refers to the West [**3]
Springs. The trial court by its judgment quieted title in
respondents to the 80 inches of the waters of West
Springs. Appellants perfected an appeal from such
judgment, and have fumnished a clerk's transcript in
support of their assignments of error urged on the
appeal; they have not furnished a reporter's transcript of
the testimony taken at the trial of the action.

The West Springs arise in and upon the NE 1/4 of the
NE 1/4 of Section 31, Township 16 North, Range 25
E.B.M., in Lemhi County in and upon lands belonging to
respondents. The springs are situate immediately west
of the channel and in the drainage area of the Left Fork
of Lee Creek, which flows northerly through the
described land.

[*96] Respondents by their complaint, supplemented
by a bill of particulars, assert that for more than 40 years
last past they and their predecessors have owned, been
in possession of and used said waters; they also allege
adverse use of the water during said time; also that the
water arising from the springs is "private water owned
by the plaintiffs."

Appellants by their answer denied that respondents
were the owners in possession and using said water,
and admit that they, appellants, [***4] claim the right to
the use of said water. Appellants' answer includes their
cross-complaint whereby they allege the entry of a
decree July 1, 1912 (hereinafter called the July 1, 1912
decree), in the Lemhi County District Court, in the case
of John B. Reddington, Cora Reddington and Julia E.
Reddington, plaintiffs, v. Grant Bohannon, Gus Mulkey
and James R. Schoonover, defendants, which
adjudicated the waters of Lee Creek. The decree made
awards as follows:

To the Reddingtons, the total of 540 inches of water
out of Lee Creek with priorites May 12, 1883 to
May 1, 1906, for use upon lands North and below
West Springs, now owned by appellants Kauers;

To James R. Schoonover not exceeding 30 inches

Robert Harris

of water 'that may be found flowing in said Left Fork
below the diversion point of defendant Grant
Bohannon, at the place where the said diversion is
made at the time of this decree, located in the SE
1/4 of the NE 1/4 of Section 31, of said Township
[16 North] and Range [25 E.B.M.] and said right
shall apply only after the appropriations of the
defendants A. R. Mulkey and Grant Bohannon,
hereinafter mentioned, shall first be supplied, and
shall apply to all waters arising [**5] in said
stream below the said diversion,” with priority of
May 12, 1883, for use upon lands North and below
the West Springs, now owned by appellants
Kauers.

To Grant Bohannon 120 inches of water out of the
Left Fork with priority of May 12, 1883, to be
diverted at a point in the SE 1/4 of the NE 1/4 of
Section 31, for use on lands lying east of the Left
Fork and now owned by respondents Whittaker.

To Augusta R. Mulkey 200 inches of water out of
the Left Fork with priority of May 12, 1883, for use
on lands now owned by John and Rosalie
Whittaker.

Appellants assert that the waters from the West Springs
flowed into the Left Fork of Lee Creek and thereby
became a part of the public waters of that stream,
subject to the July 1, 1912 decree adjudicating the
waters thereof; also, that respondents must be held to
the theory of their pleadings, i. e., that the waters of the
springs are private waters, whereas appellants by their
cross-complaint aliege that the same are public waters.

[*97] Appellants assert that the trial court committed
error in quieting title in respondents to the 80 miners
inches of the waters of the West Springs, asserting the
[**747] absence [***6] of any finding of fact to support
such a decree; also committed error in failing to dispose
of the material issue presented by the pleadings, by
proper findings, conclusions and decree, i. e., whether
the said waters are private waters or public waters.

The trial court found that in the year 1932, respondents
entered into an oral contract with appellants’
predecessors (and other interested parties), to whom
water had been decreed by the July 1, 1912 decree,
whereby the point of diversion of waters of the Left Fork
of Lee Creek, decreed to and used upon lands,
including the lands now occupied by appellants, situate
northerly and below all of respondents’ lands, was
changed from a point situate on the main channel of Lee
Creek to a point situate on the Left Fork thereof near the
Southwest corner of Section 31, Township 16 North,

Exhibit 156 |
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Range 25 E.B.M., which point of diversion is situate
about one and one-fourth miles southwesterly and
above the West Springs; and whereby, in consideration
of a grant by John Whittaker, father of respondent Floyd
Whittaker, of a right of way for a ditch over certain of the
John Whittaker lands (over Lots 4 and 3 and SE 1/4 of
the NE 1/4, Sec. 31, Twp. 16 N., [***7] R. 25 E.B.M.)
through which to convey from such point of diversion on
the Left Fork, to the Right Fork of Lee Creek the said
decreed waters. The other parties, including appellants’
predecessors, permitted respondents to remove a flume
which had been used continuously since some time
prior to the entry of the July 1, 1912 decree to transmit
the waters of the West Springs across the Left Fork at a
point situate in the described quarter section where the
springs are situate, and to substitute in place of said
flume an earthen dam where the flume theretofore had
been, thereby to capture all waters found flowing in the
creek at that place.

The court further found that pursuant to said contract
the dam was constructed, maintained and used by
respondents at all times since 1932 continuously and
without interruption until the year 1954 when, at
appellants' instance, the water master cut the dam,
which allowed the waters to flow down the channel but
nevertheless into a diversion ditch of respondents
situate some 650 feet below and northeasterly from said
dam.

The court further found that pursuant to such contract
the ditch referred to was constructed in and upon the
right of way granted [***8] therefor over the
aforementioned John Whittaker lands and that the ditch
has been wused continuously by appellants’
predecessors and by appellants (and other interested
parties) ever since the year 1932, without interference,
for the conveyance of said decreed waters from the Left
Fork to the Right Fork, and then down to [*98] and
through the main channel of Lee Creek, to the lands
now owned by appellants, to which the waters were
decreed by the July 1, 1912 decree, excepting the
waters decreed to James R. Schoonover by the July 1,
1912 decree.

This Court may regard the trial court's memorandum
opinion for the purpose of better understanding the
findings. Union Sugar Co. v. Hollister Estate Co., 3
Cal.2d 740, 47 P.2d 273; Buckhantz v. R. G. Hamilton &
Co., 71 Cal.App.2d 777, 163 P.2d 756; Noble v. Kertz &
Sons Feed & Fuel Co., 72 Cal.App.2d 153, 164 P.2d
257. Such memorandum opinion sets forth matters
indicative of the public classification of the waters of the

Robert Harris

West Springs, but the trial court did not make a finding
thereon. If the fact that said waters are public in
character, will not affect the judgment of the trial court,
then the failure so to find constitutes harmless [***9]
and not reversible error. Pleasants v. Henry. 36 Idaho
728. 213 P. 565; McMillan v. McMillan. 42 Idaho 270.
245 P. 98; Koser v. Bohemian Breweries, 69 Idaho 33,
202 P.2d 398; Cazier v. Economy Cash Stores. 71
ldaho 178, 228 P.2d 436.

The findings of the trial court, hereinbefore referred to,
show that the waters of the West Springs have been
used by respondents’ predecessors and by respondents
continuously since some time prior to the entry of the
July 1, 1912 decree; also that commencing with the year
1932, pursuant to and upon consummation of the
contract referred to, the predecessors of appellants
allowed respondents to capture [**748] all the waters
of the Left Fork found flowing in the Creek at the place
where, pursuant to the contract respondents
constructed said dam below appellants’ newly
designated upstream point of diversion, and such
waters so captured by respondents included the waters
of the West Springs.

The conclusion is inescapable also, that appellants’
predecessors had knowledge of respondents' use of the
waters of the West Springs, inasmuch as appellants’
predecessors consented to the damming of the Left
Fork by respondents at the place where, since
prior [**10] to or about the year 1912, the flume had
conveyed the waters of the springs across the Left Fork;
also that, beginning with the year 1932 and continuously
ever since for some 22 years, until during the year 1954,
appellants' predecessors knew that respondents,
without interruption or molestation, had used the waters
of the springs pursuant to the status which resulted
upon consummation of the contract which the trial court
set out in its findings.

Under the facts and circumstances as related,
respondents’ right to the use of the waters of the West
Springs, though they be public waters, must be held to
have been abandoned by appellants' predecessors; St.
John Irrigating Co. v. Danforth, 50 Idaho 513, 288 P.
365; Chill v. [*99] Jarvis. 50 Idaho 531. 298 P. 373,
Graham v. Leek. 65 Idaho 279, 144 P.2d 475; and such
right must be held to have been acquired by
respondents by appropriation and application to
beneficial use. L.C. § 42-101; L.C. § 42-103; Jones v.
Mecintire. 60 Idaho 338, 91 P.2d 373; Maher v. Gentry.
67 Idaho 559. 186 P.2d 870. A finding, if made by the
trial court, that the waters of the West Springs are public
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waters, would not change such result nor affect the
trial [***11] court's decree.

Appellants by their further assignment assert that
respondents must be held to the theory of their case, i.
e., that the waters of the West Springs are private
waters. While respondents allege as one of their
theories, or in effect by one count of their complaint, that
the waters of the West Springs are private waters,
nevertheless they additionally allege their unqualified
possession, ownership and use of said waters by their
predecessors and by them for more than 40 years last
past. Respondents' last mentioned theory is in harmony
with the findings and decree of the trial court which in
effect quiets title in respondents to the beneficial use of
the 80 miners inches of the waters of the West Springs.

The judgment of the trial court is affirmed. Costs to
respondents.

TAYLOR, C. J., KEETON and ANDERSON, JJ., and
BAKER, District Judge, concur.

Page 5 of 5

End of Document

Robert Harris

‘Exhibit 156



Book B of Judgments, Pagea F97-8

------ e M e M S e o s W E e W aE m Mo M Eew omWmEeEaSE = &Sw S Ss = ="

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF TEE STATE GF IDAHO, IN
: AVD POR THE COUNTY (F IEMHI

] 3
FLOYD J. WHITTAKER, and
MRS. FLOYD J. WHITTAKER, his wife, )
Plaintiffs, ) .DECREE
VS,
) To. 3665
JOHN KAUER and FERN KAUER,
his wife, and RODNEY H. TOBIAS, )
Defendants. )

From the above and foregoing findings of fact, conclusions of law the Court de-
crees as Tollows:

That the Court has jurisdiction over the subject matter of this sult, and over
the parties hereto, and the right to grant the relief prayed £or in plaintiffs!
complaint, i)

That all of the material ellegations of the plaintiffa' complaint are true and
were duly proven, '

WHEREFORE, IT IS HIREBY ORDERED ADJUDGED AND DECREED:

That the defendants and neither of them have any right, estate, interest, or
title whatsosver in and to the said 160 miner inches of water hereilnafter more fully
deseribed.

That the plaintiffs are the owners and are in posséssion of 160 miners inches
gflv:iater, B0 inches of which arise on lands owed by the plaintiffs described es

ollows:

T of the NEX of Section 31, Township 16, North Range 25, E.B.M., Lemhi County,
aho

;.ng..lBO inches of which arise on lands owned by John and Rosalie Whitteker described as
ollows:

NW: of the SW: and the SWh of the NW: of Section 32, Township 16, North Range

25, E,B.M,, Lemhi County, Idzho.

That the title of the plaintiffs in and to the said 160 miner inches of water
i3 good and velid and is adjudged to be quieted egalnst all ¢laims and demands of all
of the defendants or either of them, and that said defendants and each of them and all
persons claiming through or under them are hereby enjoined, restrained, and debarred
from asserting any right, title, or interest in and o said 160 miner inches of water
or .any part thereof adverse to the plaintiffs,

That the defendants take nothing by reason of thelr cross-complaint.

That the plaintiffs recover their costs in the sum of $22F 50 -

DATED this 9th day of May, 1955,

Preston Thatcher
District Judge
Filed May 12th, 1955 at

37 minutes past 9 ofclock A.M. P P <

#. W. Simmonds, Clerk ceeNenth 5

By Opal Reddington, Deputy STATE D | ple T 0}-’.

%3;2 §9§f Sgeuts 1, Y ONG. C YHE DISTRICT COURT
OF TE8 SEVENTH JUDICIAL gTHESTATE
OFIDAHD, LEMHI,
Do umm E ING IS A

[coRAECE THBORIGINAL ON FILE
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Salmon Field Office » 102 South Warpath « Salmon, Idaho 83467
Phone: (208) 742-0658 » Website: www.idwr.idaho.gov

BRAD LITTLE GARY SPACKMAN
Director

Governor

August 6, 2020

MERRITT UDY
WATERMASTER, WD74Z
PO BOX 145

LEADORE ID 83464-0145

RE: WATERMASTER INSTRUCTIONS REGARDING MC CONNELL UNAUTHORIZED DIVERSION
AND WHITTAKER RESUMPTION OF DELIVERY, LEE CREEK

Merritt:

Bruce and Glenda McComnell received the attached letter which requires closure of the unauthorized diversion
on Lee Creek. Based on our field inspections, the lower of the two diversions is not authorized on the

McConnell water rights.

Mr. McConnell has agreed verbally to close the diversion, and has been instructed in writing to complete the
closure no later than Friday, August 7, 2020.

Please coordinate with Mr. McConnell as soon as possible and complete the following:

e confirm that the lower diversion in Lee Creek has been closed, and that all obstructions in the natural
channel at that location have been removed
e forward a confirmation of the closure to the WD170 watermaster

Based on the investigation conducted yesterday, it appears that water from Stroud Creek may flow into Lee
Creek below McConnell’s authorized point of diversion. If McConnell cannot currently access this water from
his authorized point of diversion, delivery of water right 74-157 held by James Whittaker may resume. Please
complete the following:

e obtain a measurement of total flows available to McConnell at his authorized point of diversion

e make a measurement or estimate of flow in the side channel that is bypassing McConnell’s authorized
point of diversion

e resume delivery of water right 74-157 from the West Spring

e 12 to 24 hours after delivery to Whittaker is resumed, obtain another measurement of total flows
available to McConnell at his authorized point of diversion and make another measurement or estimate
of flow in the side channel that is bypassing McConnell’s authorized point of diversion

e forward measurements of the diverted and bypassed flow to the WD170 watermaster

over
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Thank you for your assistance, and please contact me if you have additional questions.

Regards,

Cindy Yenter

Watermaster, WD170
IDWR Salmon Field Office

cc: Rob Whitney, [IDWR
Garrick Baxter, Deputy Attorney General
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