Cefalo, James

From: Cefalo, James

Sent: Tuesday, February 23, 2021 11:48 AM

To: ‘fredric_price@blm.gov'

Cc: 'merrill@plmw.com’

Subject: Application for Transfer 84613 (Merrill Ranch Partnership LLC)
Attachments: Stocton Creek Decrees.pdf; Files from WRs 13-57 and 13-885.pdf
Fred,

We recently received the BLM’s protest against Application for Transfer 84613 filed by Merrill Ranch Partnership. Your
primary concern is that the point of diversion for water right 13-57 is being changed from the NESW, Section 6, T13S,
R39E to the SENW of Section 6. The SENW of Section 6 is BLM property. The other water rights included in the transfer
already describe a point of re-diversion in the SENW of Section 6. These rights have been diverted at that location since
at least the 1950s. These historical diversions are pre-FLPMA and would not require a recorded right-of-way.

This email is meant to provide some of the history of water right 13-57. | believe water right 13-57 has been diverted at
the ditch in the SENW of Section 6 since at least 1950. Transfer 84613 proposes to correct the point of diversion
description for water right 13-57 to reflect the actual location of the ditch heading.

Water right 13-57 was first described in a series of decrees from the late 1800s. The attached pdf (Stockton Creek
Decrees) is the earliest record we have for water right 13-57. On pages 11-12 of the pdf (1898 decree), the court
describes the land owned by Richard Hadley and states that Hadley’s water right bears a priority date of 5/1/1873 and a
diversion rate of 17 inches (0.34 cfs). On page 6 of the pdf (1899 decree), Hadley’s water right is described with a
diversion rate of 25 inches (0.50 cfs). Neither decree set forth a point of diversion for the Hadley water right.

The Cottonwood Creek water rights (13-885, 13-886, 13-887, 13-889) were first transferred into the Stockton Creek
drainage in 1929. Water from Cottonwood Creek is dropped into the Stockton Creek drainage by way of a trans-basin
ditch (Treasureton Canal). The 1929 transfer approval states that water would be re-diverted from Stockton Creek at
the Allen Ditch, but does not provide a legal description for the Allen Ditch. The file for water right 13-885 (from
Cottonwood Creek) also contains a 1929 agreement between H.H. and Reda Allen and L. Edgar and E. Lionel Merrill
describing the construction of the ditch system to bring water from Cottonwood Creek into the Stockton Creek
drainage. According to the agreement, water would be re-diverted at the “Allen Ditch” to serve the irrigated acres for
both Allen and Merrill. The ditch located in the SENW of Section 6 must be the Allen Ditch.

E. Lionel Merrill and his wife Alda Merrill acquired the Rich Hadley property in 1943. The Merrill family has owned the
properties described under water right 13-57 since that time. Although the original Hadley place of use could have been
served by a ditch taking off of Stockton Creek at a lower elevation than the Allen Ditch, there is no evidence that such a
ditch ever existed. The Allen Ditch is shown in the quad map, but there is no indication of a lower ditch. Glen Merrill,
who has been associated with the property for his entire life, states that water right 13-57 has always been diverted in

the SENW of Section 6.

In June 2011, Glen Merrili filed Application for Transfer 77356, proposing to change the nature of use for a portion of
water right 13-57. Merrill had constructed a small reservoir on the property and wanted to have that use reflected on
water right 13-57. The application noted that the point of diversion for right 13-57 was not described in the original
decree and should be defined as part of the transfer approval. The point of diversion was described in the NWNESW of
Section 6, T13S, R38E, but was clearly intended to identify the point of diversion for the Alien Ditch. The map filed with
Application 77356 was at a scale so large that it is not possible to see the ditch. Transfer 77356 was approved on

September 20, 2011.



The point of diversion defined in Transfer 77356 was in error. There is no headgate in the NWNESW of Section

6. Merrill and Department staff should have looked more carefully at the actual headgate location of the Allen

Ditch. Transfer 77356 did not “change” the point of diversion for water right 13-57. Prior to Transfer 77356, there was
no point of diversion defined for the right. | could not find any evidence in our files that water right 13-57 was diverted
anywhere but at the Allen Ditch. The current application simply seeks to correct the legal description for the point of
diversion. | think water right 13-57 should be treated the same way as the other rights in the Allen Ditch (13-885B, 13-
886B, 13-887B and 13-889D). If those rights are considered pre-FLPMA, water right 13-57 should be treated the same
way.

If this additional information addresses your concerns, you can file a withdrawal of protest by email. If the information
does not address your concerns, let me know and we will move forward with scheduling a pre-hearing conference.

James Cefalo
Regional Manager
IDWR Eastern Region
(208) 525-7161



STATHE OF IDALHO
LEPARTARIT OF RECLAZATION
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THIN IS5 TO CERTIFY Thet JOMN G, RORiIAN, of lmreland, County of
Bannoel, State of Idako, has & right to las uue of the paters of Cotlonviood
Grgek, fror irrigution and domestle purpusss, end that sald right kas baen
confirved by deoraee of the District Court of the United Stotor for the Dis-
trict of Ideho, Hestern Divialon, Frank H, Dietridh, Jdudge, in the crae of
Uted Porer & Light Company, Plalatiff, va. The Lost Chancs Crual Company,
Liwlted, ot al,, defsudrnts, whorela ssven uwcond feet of the mutern of Cotton-
wood Creei, In fiater Disiriet ¥o. 5, were dedloeted o 624 uores of [Lend in
See. 36, Twpe 12 Suy Re 40 Evy 3, Mo, nnd Lots I and 4 ond thoe Ey bf 6%,
Sec. 31, Twpe 12 8., R, 41 E., B, Me, suld rigat besring datos of [oriority
ag Tollowas ] --~..:“'- f
: P -«_\\
5 wooand feet, . Lih priority of .I‘l,n"’-'z-f-~ l&,u, \\
2 gacond feet, " é’uﬁa l, ;2’ N\

That said decree hes besr antoerad. ln teni‘\mcbrda. of the Ugpertrant
of Reclesailon of the Stete of Ieano, g&mm\ {‘(an 4 ©of Decrees, «b i
puge 5023 AR =

I , \ p
4, uwnon the ung.ucutl.m\oi tan gal }J_ohn G, Forezan lor trancfer
of wator right, ude bororgaﬂrmoamiam ooor ¢f Mleclomntlon of Iésho, snd
the gald applicetion ha{ % buen .runidt, IFe.fight to the use of saven (7)
v

speond faet of the watens af Cottomrpod Crock upon ‘he lecds above described
in heroby abardonod and descri'xt.’ b of the lands to be irrigated under such
right nnad 40 ehich thoe riz )t zsronv cimfiitmed shall by this certiflcste
beoome appurtenunt, fur ir wii exd domestic purpases, lp given helow,

oaid watoar to e llwited at sny glven tlise 19 en aount sctusdly naeded nnd
wenaficielly used for wuel purpovos and shall not oxceed the following azounts,
to-wits

5 socand feet, with srivrit of June L, 13870 f
2 = o L " F Juno 1, 1879; i

u..a,“'ﬂj.n I ;ﬂ.‘.’.;, 55.3‘.‘.:, UHL-.I.-', B"“hﬂ‘ und r.*JSF y Scc. l"};
S3SE} snd SiOW:, Boc. 2/; SLARE, w»u.tx exd tho ump, Sov, 5,
H.ll in IVU. 13 30, Ra 1 E-, il. JKQ,’ NR"&?&, HF{IIF mld t‘lc
8}, Secd. 18y B{YB: and the SFE, Sec. 19y NYIHEX snd Finwd,
Soce 3, oll in Tap. 13 Ses Re 39 Eu, B

Trat the nater to be trrmoi‘orrmd has horctofore boen diverted fram Uotton-
wood Cresk ut a point in the S¥Y of Sse. 36, Twp. 12 8., Re 40 Eo, Be¥,, snd ton-
dueted through the Kin g Diteh erd Crldaell DPiich, but wlil hersafter, by virtuve of
this dortificste, be:divertsd at a ypoint in the HE}EE}, Sec, 8, Tupe 12 8.y Re 39 B,
Beld.) and cor.a.zct ed through the Trmasuretsn Irrigetion Compsny ditch, then demm u
natural channal of Stockton Qresk to tho Allen Diteh,

That no right to the use of walur ou the lunds lest ubove weutioned eniote
ab the dato of this certiflests vxeopt ng herein steisd, upd that the right to the
une of the smters &forcanld, hereby confirped, 12 rostricted to the lands lest atovs
doscribad, ns provided by the laxzpy of tho tate oF Idahos

NITNZ33, Tho oenl end fi,,mtm.rc ¢! the Coxmisalonor of Dnclm‘uo& of Ideho,
effixud 0% Holse, thix 2lst day of Octabaer, 1923, -
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He 1ts Allen, Jr. and wifa, DECRER 01 WATER RIGIT AND

AGRERMENT 101

Reda Allen, Gcor
. OF RIGHTS OF WAY

STRUCTION

to s
= Doted: Decembar 1%, 1929
L. Rdgur Herrill and g. . ‘Filed:  TDecemver %1, 1929

Lionel lorrill, . T ut 4019 p. oL
: L = Instrumont MNo.: 140653
 Racorded: Rook 62 Deed
Record Pupo 550

Rocites: . o
' Thut first purties uro now owners of certuin docreod water rights in
Cottonwood Creek, a tributury of peur River in Bannoek county, Iduho,
deseribod us follows: . T ,

W,

. The rollowing wutors decroed by tho District Court of thu United
Stutes of District or Iduho, Bustern Division, on fourtcenth day of July,
1920, in un action wherein Utah Power ¢ Light compuny, u corporution wag
plaintife, and the Last gchunce Cunal Comprny Ltd. were ‘defendunta to-wit:

(b) 1879, June l, 2.0 c. r. n.
o) 1887, June 1, 1.5 ¢. f. S,
d) 1895, June l, 1.4 o, f. o,
(f’ 1904, Juno_l. 10 v. 7, D

' That, socond purties are dogirous or purchasing u one-Cifth intorcat
in suid decrocd vators; and 2l

: That, the purties to this ugreoment arc desirouy ar éhunninn the
Pluco of use of suid doecrecd waters adbovo dogcribed, to cortuin reul cstate
owned by purties in.gwan leka, Iduho; and L :

Thut the purties to this upreement heve thia duy ugreod upon a
dlvisfon of the coal of the conatruction of thn eunul to chunge the pluce
of uge.

How Therefore, it 1in agreed &és follaws, to-wit:

Thul first purties for the sum of {ANL5.00 pail by sccond purties
to first purtics, receipl wipreof 1ig horeby acknowledged , hereby prunt,
burguin and scll unte socond purties, following deueribed woter rights.

Your tenths c¢. f. 3. of water or priority dute or June 1, 1679,
threo tenths c. f. 3. ofr vater of priority daute of June 1, 1087, .20 c. T.
8. of wuter of priority date of June 1, 1895 end 2 ¢. r. 3. of water or
priority duto of Jun. 1, 1904, ull of suid wuters boins deerced from the
ubove deseribegd Cottonwood Creck in the above entitled deecree, topgether

BANNOCK'ﬁTLBABSTRACTCOMFANY
PAGE NUMoER
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. ) Dated: Decembar 15, 1929 .
L; Pdgar Merrill and B. Filed: December 31, 1929
. Lionel [feraill. at-4:19 p. M.
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Abstract MNo.

He 1. Allen, Jr. and wife, DECIER O WATRR RIGIT AND
Reda Allen, AGRERMTIT #OR CONSTRUCTION
M RIGHTS 0 WAY

Instrument Mo.: 148663
Recorded: BRBook 62 Deed
Record vage 550

Recites:

That first purties are now owners of certain decreed water rights in
Cottonwocod creek, o tributary of Beur River in Bannock county, Iduho,
described us follows: .

: The following wuters decrced by the Distriet Court of the United
States of District of Jdaho, Eustern Division, on fourteenth day of July,
1920, in an action wherein Utah Power & Light Company, a corporation was
plaintiff, and the Last Chance Canal Compuny Ltd. were defendants to-wit:

(b} 1879, June 1, 2.0 ¢c. . g.
(¢) 1087, June 1, 1.5 c. . 5.
(d) 1695, June 1, 1.4 ¢. L. 5.
(£} 3904, Jun. 1, 10 ¢. . 5.

That, second purtics are desirous of purchasing & one-fifth interest
in suid decreed vaters; and ’ 2 .

O Thut, the purties to this agreenent swrc desiroue of changing the
ploce of use of suid decreed waters ubove descrihed, to certuin resl estate
owned by parties in Swan leke, Idaho; und :

That the purtics to this cgreement have this duy agreed upon a
division of thec cost of the construction o1 the canul %o chunge the place
of use. 6 Co

flow Thereflore, it is agreed as follors, to-wit:

Thul first purties for the sum of £2815.00 paid by second parties
Lo Tirst purties, receipt whereof is hereby acknowleds;=d, hereby grant,
bargair and scll unto second purties, followins: described wuater rights.

four tenths c¢. f. s, of wuter of priority date or June 1, 1879,
three tenths c¢. f. s. of water of priority date of June 1, 1887, .20 c. i

8. of water of priority dute of June 1, 1895 and 2 o. . s. of water of

priority date ot Jun. 1, 1904, ull of suid waters beins; decreed from the
ubove desceribed cottuonwood Creek in the ubove entitled decree, tozether

BANNOCK TITLE-ABSTRACT COMPANY
PAGE NUMBER
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ouch irrigution cunuls, end improve oxisting irrigution cuneln and nutural’

coat rights of way for suld ditches end cunals over the property belong-

B 4.'.:,'.: s . v .
ré B T e
: 5 L ke

with all ,the rights and privilegos . uppertuining thoroto;
“ 384 pnd thoe purties %o this agroemont in consideration of the mutuul %ﬁ‘
promisos ‘one to cuch other herahy ugreo thut thoy will mituelly censtruet

watorweys so‘us to transfer tho wutors from suid Cottonwood (rook st a
point in‘ithe Northeust cornor of Southeest quurter of Scction 8, Twp. 12
South, Rungo 39 E. R. M. through the Tressuroton Irrirution ditch; thenece .
down tho natural channcl of the Stockton Creek; thionce down u certuin
diten known us the Allen diteh; " thence throupgh ditches und laotersls tn be
coustructed through the property of parties to this apreement, to a point
on the liorth buundury line of Southwost quarter of Section 19, Tvp. 13 Sout
Range 39 E. PB. M., the exuct voint to Lu detoermined by a’ survey of the :
pro%?aadfcunuls- : ¥ s
& s ’

Provided, however, thut should Vornon llendergon, luter becomo a ..y
purt owner in suid weter und in suid canuls then the purties egree that <,
they will mutuully gonvey suid wutor tu a point three yuerters of o mile i
further South. ; W ) &

It 13 further mutuully ugreed that in the construction und improve-!
ment ond maintenunce of soid canels and woaterwnays, thaot the first parties
Will Vbear four-fifths of tho lubor and expense necessury to construot and
Improve tho selid ditchos, canals and watorwuys, und socond porties will
beur one-rifth of such labor and exponse.

Wt (B P AR T A

1t 1s further mutuully'nﬁrced that firet purties will furnish free -

of azat,; rights of viay for scid ditches and cantls over the pronerty
belonging to them, and second purtiecs likewise vgreo to furnish frec of

ing: to %g;d”nocond purties.

e e Al.",on. Jr.
. Redu Allen

L. BEdgar Merrill

L. Lionel Merrill

Acknowledred: Ctcho County, Utah; Dhocember 13, 10au; by . 1,
Allen, Jr. und wita, Reda Allon, L. Edgur Morril) und F. Lionecl Morrill;
bofore 1. Tom Perry, llotury lublic, in und for suld ¢ounty und Stute.
Residing 4t Logen, Utah. (Hotarisl Seul) MMy comalasion. expires 2/6/1931.
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with all the richis ang privileses apnertuining thereto;

And the purties to this aproement in consideration of the mutual
promises ono to euch other hereby upreec thut they will mutually construct
such irrigution cunuls, and improve existing irrigation canals and natural
watervuys so 4s to transfer the vaters from said Cottonwood Creek st a
point in the fortheust corner of Southeast quarter of Section 8, Twp. 128
South, Ranme 39 ®. B. . through the Treasureton Irrigution ditch; thence
down the nuturul channel of the Stockton Creek; thence downm u certain
diteh lwown us the Allen diteh; thence through ditehes und lateruls to be
constructed through the property of urtics to this ugreement, to a point
on the jlorth boundury line of Southwest uarter of Section 19, 7Twp. 15 Sout
Range 39 H. B. ., the exuct point to be determined by a suvrvey of the

roposed cunals. oot

S~

Provided, however, thut should Vernon Tlenderson, later become a
part owner in said water and in saia canals then the purties apree that
they will mutuully convey suid water to a point three quarters of a nile
further <outh.

It is further mutually uereed that in ‘the constr

uction and improve-

ment and muintentnce of
will bear four-LifTths of
tprove the suid ditches

said canals and waterways,
the labor und expense nece
y canuls and waterways, and

that the first parties
ssary to construect and
second parties will

beur one-Cifth of such labor and expenge,

It is further mutuully agreed that Pirst parties will furnish free
of cost, rights of wuy for suid ditches and canals over the property
belonging to them, end second purtics likewise ugree to furnish free of
cost rights of wuy for suid ditches and cunals over the property belong-
ing to suild seecond purtics. .

M. If. Allen, Jr.

Redu illen

L. Edgar rerrill

L. Lionel Merrill

cache County, Utuh; Decemver 13, 19295 by 1. 1.
EBEdgar Merrill und F. Lionel terrill;
in and for suid (ounty und gtate.
seal) My commission expires 2/6/1931.

Acknowledged .
Allen, Jr. und wife, Reda Allen, L.
before L. Tom Perry, Motary Publiec,
Residing st Jogan, Utuh. {Motarial

BANNOCK TITLE-ABSTRACT COMPANY
PAGE NUMBER
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INSTRUMENT %O, 118653
DEED OF WATER RIGHT AND
AGREEWENT FOR CONSTRUCTION OF RIGHTS
OF WAY.

THIS AGREEMENT, made and enteped into this 13th day of December
1929, by and betwoen H, H. Allen Jr., and his wife Heds Allen, of Swan
Lako, Idnho, parties of the (iprat part and L. Edgar Merrill, and E.

Lionel Merrill, of Swan Lake. Idaho, parties of the second part,
WITNESSETH : .

THAT WHEREAS, the parties of the first part are now the owners
of certain decrced water rights in Cottonwoed Creek, & tributary of Bear
5 River, in Bannock County, Idalo, described as follows:

5 ; The following waters decreed by the Diatric: Court of the Untted

{ States of the District of Idaho, Eastern Division, on the 1llith day of

b July 1920, in an actlon wherein the Utah Power & Light Company, a corpa -
atlon, was plaintiff, and the Last Chance Canel Company Ltd., were defend-
ants, to-wit: T

{b) 1879 June 1, 2,0 c.r.s.

{c) 1887, June 1, 1.5 c.l.3;
(d) 1895, June 1 1.4 c.f,.s. {r)

190k, Jan. 1, 10 c.f.s.

and,

WHEREAS, the parties of the second pert ars desirous of purchas-
ing a one fith interest in said decreed wators, and,

' WHEREAS, the parties to this agreement are desirous of changing
} the place of use of said decreed wators ahove doscelbed, to certaln roal
I estate owned by ths parties {n Swun Lake, Idaho, ang,

. WIEREAS, the parties to this agreemont have this day agreed upon
e ; ' a division of the cost of the construction of the canal to changs the
! i place of use, - Now Therefore, it ls agreed as follows, to-wit:

That the parties of the first part for the sum of $2815.00, baid
by the parties of the second part to the pvar tles of the first part, the
rocelpt whereof is hereby acknowledgod, hereby grant, -bargain and sell
unto the par-tles of the second vart, the followlng deseribed wator righta:

; Four tenths c.f.s. of water of priority date of June 1, 1879;
three tenths c.f.s., of water of prlority date of June 1, 1887; .28 c.f.s.
of water of priority date of June 1, 1895, and 2 c.f.9, of water of prior-

. ity date of Jan, 1, 190k, a1l of said wazers belnp decreed from the above

; described Cottonwood Creek Ln the above entitled decree, together wit
all the rizhts and orivileges appertaining thereto.

And the partles to this agreement in considerution of the mutual
promises one to cach other horeby agree that they will mutually construet
such Irrigation cenals, and improve existinz irrigation canals end natural
walerways so as to transfer the waterz from sald Cottonwood Creelt at a
polnt in the Northeast corner of the Southoaat quarter of Soction 8, twp.
12 South Range 39 E.B.M., through the Treasuroton Irrigation ditch, thenze
down the natural chennel of the Stockton creek, thence down a certaln
diteh known as the Allon ditch, thence through ditches and laterals to be
constructed through tho property of the par-ties to this agreement, to a
polnt on the North boundary line of ths Southwest quarter of Secction 19,

f . twp., 13 South Range 39 E.B.M,, the exact polnt to be determined by a survey
of the proposed csnals. Provlded, however, that should Vernon Henderson,
lator become a part owner in seid water and in said canals, then the parties
agree that they will rnutually convey said water to a point three quarters
of a mile further South, '

b

Ve
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