BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR PERMIT NO. 74-16225 IN THE ) PRELIMINARY ORDER
NAME OF STATE OF IDAHO, ) APPROVING APPLICATION
IDAHO FISH & GAME COMMISSION )

This contested case arises from an Application for Permit (No. 74-16225) filed by the Idaho
Fish & Game Commission (“IFGC”), which was protested by James Whittaker (“Whittaker”).
After carefully considering the evidence in the administrative record, the hearing officer for the
Idaho Department of Water Resources (“Department”) holds that IFGC has satisfied its burden of
proof for the review criteria set forth in Idaho Code § 42-203A(5) and that Application for Permit
74-16225 is approved.

PROCEDURAL HISTORY

On December 20, 2019, IFGC filed Application for Permit 74-16225 with the
Department. The Department published notice of the application on April 16 and 23, 2020.
Whittaker filed a protest against the application. The Department conducted a pre-hearing
conference on July 21, 2020, and a status conference on December 21, 2021. During the status
conference, the parties requested that the Department hold an administrative hearing to decide
the contested case.

On March 14, 2022, the Department conducted a hearing in Salmon, Idaho. IFGC was
represented by Deputy Attorney General, Ann Vonde. Whittaker represented himself. Exhibits
1-110 offered by IFGC and Exhibits 201-221 offered by Whittaker were admitted into the
administrative record without objection. Patrick Murphy, coordinator for the Idaho Department
of Fish & Game (“IDFG”) fish screen program, testified for IFGC. Jim Malcolm, rancher, and
Dan Smith, former watermaster, testified for Whittaker. Whittaker also testified on his own

behalf.

FINDINGS OF FACT

1. In Application 74-16225, IFGC proposes to divert 0.80 cfs from Eighteenmile Creek
for fish propagation purposes. Ex. 110. Eighteenmile Creek is a tributary of the Lemhi River.

2. The proposed diversion rate (0.80 cfs) is based on the maximum amount of flow that

could be passed through a 10-inch pipe with a 4-inch orifice plate and a depth of water up to 42
inches above the 4-inch orifice. Ex. 50.
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3. The proposed point of diversion and place of use are in Lot 4 (SWSW), Section 7,
T15N, R27E. Ex. 110. The property at the proposed point of diversion and place of use are
owned by Robert & Teresa Breshears (“Breshears™). Ex. 4; Ex. 110.

4. The proposed point of diversion is an existing diversion on Eighteenmile Creek,
commonly referred to as LEMC-03, LEM-03 or EM3. In this order, the diversion will be
referred to as LEMC-03. The following water rights list LEMC-03 as the only authorized point
of diversion:

Right No. Owners of Record Priority Date Diversion Rate

74-2169 Robert & Teresa Breshears 4/30/1914 1.80 cfs

74-15668 Robert & Teresa Breshears 3/15/1985 1.80 cfs
Total: 1.80 cfs

5. In 2019, IDFG installed a fish screen on the LEMC-03 ditch. Exs. 43-46 (photos of
project under construction in August 2019); Ex. 8 at Bates No. IDFG-00333; Ex. 7 (Temporary
Construction Easement executed in September 2019); Exs. 37 and 55 (diagram of fish screen and
bypass pipe on LEMC-03 diversion).

6. The fish screen on the LEMC-03 ditch is comprised of a rotating closed drum fish
screen, powered by a covered paddle wheel, and is located approximately 300 feet downstream
of the point of diversion from the creek. Ex. 37. The fish screen includes a 10-inch bypass pipe
which routes water from the ditch approximately 60 feet back to Eighteenmile Creek for
downstream fish passage. Id.

7. The beneficial use associated with the water flowing in the bypass pipe is
characterized as “fish propagation” because it is intended to promote fish passage and survival.
Murphy Testimony. Water diverted at LEMC-03 for fish propagation is returned to the stream
approximately 420 feet downstream of the point of diversion. Ex. 37.

8. The fish screen for the LEMC-03 diversion was part of a larger project to improve
water quality, in-stream habitat complexity and fish passage on Eighteenmile Creek near the
LEMC-03 diversion. Ex. 2 at2. A 0.4-mile section of Eighteenmile Creek was moved to avoid
interaction with an irrigation pivot. Ex. 47 (final design drawings for the stream reconfiguration

project).

9. The Lemhi River and many of its tributaries provide habitat and spawning areas for
Chinook Salmon, Bull Trout and Steelhead, which are all listed as endangered under the
Endangered Species Act (“ESA”). Murphy Testimony.

10. Steelhead and Chinook Salmon have been observed in Eighteenmile Creek above and
below the LEMC-03 diversion. Ex. 51 (summarizing observations from fish surveys between
2005 and 2021).
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11. Fish screens are installed on irrigation diversions to prevent fish from becoming
permanently entrained in irrigation ditches. Murphy Testimony. “Entrainment is the process by
which fish travel into irrigation canals at a water diversion.” Ex. 98 at study page 1 181 (citations
omitted). “The fate of entrained fish depends on whether the diversion is screened.” Id. “In an
unscreened diversion, fish will enter the irrigation system and likely die; if the diversion is
screened, fish are bypassed and returned to the main river channel.” Id.

12. The LEMC-03 fish screen and associated fish passage bypass pipe are intended to
prevent the permanent entrainment of ESA-listed fish in the LEMC-03 ditch. The LEMC-03 fish
screen is part of a larger effort to screen irrigation ditches in the Lembhi River Basin. Murphy
Testimony; see generally Ex. 8.

13. Screening irrigation ditches is part of IDFG’s response to concerns raised by U.S.
National Oceanic and Atmospheric Administration, National Marine Fisheries Service about
entrainment of ESA-listed species. Ex. 9. If an ESA-listed fish species becomes entrained in a
ditch and dies, the owner could be liable for a “take” under the ESA. Murphy Testimony.

14. The Idaho Anadromous Fish Screen Program has been in place since the 1950s. Ex.
58 at 1-3. Since the inception of the program, fish screens have been modified or replaced to
employ better technology. Id. “Major emphasis is put on minimizing the loss of salmon,
steelhead and resident species to irrigation diversions through maintaining existing screens,
installing screens on unscreened diversion, and improving or replacing screens when necessary.”
Ex. 58 at 3.

15. IDFG is authorized by statute to “install and maintain screening and bypass devices in
any gravity-fed diversion taking or receiving one hundred twenty-five (125) cubic feet of water
per second or less from any stream or lake in this state.” Idaho Code § 36-908 (emphasis added).

16. Fish screens designed and installed by IDFG “meet National Marine Fisheries Service
(NMFS) juvenile fish screen criteria.” Ex. 15; Ex 53. Screens are designed to direct fish back to
the stream through an underground bypass (fish return) pipe. d.

17. The fish screen program is a voluntary program, meaning a ditch owner who would
like a fish screen provides an easement for IDFG to install and maintain a fish screen on the
subject ditch. Murphy Testimony. Often, fish screens are installed as one element of or
incidental to a larger conservation or reconnect project. /d.

18. All federally funded water projects in the Lemhi River basin require fish screens to be
installed on the subject diversions. Murphy Testimony. Consequently, some diversions in the
basin have had fish screens installed, even though the diversions were not on IDFG’s list of high-
priority streams. Id.

19. A recent study evaluated the effectiveness of fish screening in the Lembhi River basin.
Ex. 98. The study provides an instructive summary of the value of screens in preventing
entrainment of anadromous fish populations:
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Irrigation diversions are potentially a significant source of mortality for out-
migrating smolt populations due to entrainment effects. Our results suggest that
these effects can be successfully mitigated by screening, although the effects of
multiple entrainments in screened diversions on travel time and stress require
further study. While diversion screening is widely viewed as important, this is
one of the first studies to quantify the benefits at the population level.

In addition to providing estimates of entrainment, our approach allowed us to
quantify the effectiveness of screening measures in the Lemhi River basin. The
basin has undergone an intensive screening program, and at this point all
irrigation diversions that are likely to be encountered by Chinook salmon smolts
during out-migration are screened. Screening has been shown to be an effective
management tool, but there are still few studies that quantify the potential benefits
of screening, especially at the population level or for out-migrating anadromous
fish. Our modeling approach showed that the screening of irrigation diversions
can reduce mortality during smolt out-migration from 50-90% to 1-4%.

Ex. 98 at study page 1186 (citations omitted).

20. There are currently over 280 fish screens in operation in the Upper Salmon River
Basin. Murphy Testimony. The fish screens in the program are visited by screen tenders five or
six times per week when the screens are operating. /d. The screen tenders confirm that the
screens, the self-cleaning components, and the fish return pipes are functioning properly. Id.

21. IFGC or its companion agency, IDFG, obtained all the permits, easements and
approvals needed to construct the LEMC-03 fish screen. EX. 1 (detailed description of project
for Joint Application for Permits $74-20130 to move a 0.4-mile section of Eighteenmile Creek
and to install a fish screen on the LEMC-03 diversion); Ex. 2 (Joint Application for Permits S74-
20130); Ex. 64 (letter permit from ACOE authorizing stream channel replacement project); Ex.
66 (letter permit from IDWR authorizing stream channel replacement project). Ex. 4 (Easement
between IFGC and Breshears for the “construction, operation, maintenance, alteration, renewal
and removal of a self-cleaning fish screen and fish bypass thereto on, within and across a canal
or ditch known at the LEMC-03"); Ex. 5 (Diversion Flow Agreement between IDFG and
Breshears); Ex. 7 (Temporary Construction Easement between Breshears and IDFG).

22. The proposed water use is non-consumptive. Water diverted at the LEMC-03
headgate is returned from the fish screen to Eighteenmile Creek in a pipe approximately 420 feet
downstream of the diversion from the creek.

23. During most of the irrigation season, Eighteenmile Creek does not reach the LEMC-
03 diversion. This is because all the creek water is diverted by upstream water users who hold
water rights senior to water rights 74-2169 and 74-15668. Malcolm Testimony; Ex. 215
(summary of water rights on Eighteenmile Creek); Ex. 216 (2016 delivery records for Water
District 74W showing that LEMC-03 never received water during the 2016 irrigation season).
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24. At times, based on priority administration of water rights, LEMC-03 is the last
diversion receiving water on Eighteenmile Creek. Malcolm Testimony.

5. If LEMC-03 is the last diversion receiving water on Eighteenmile Creek, the bypass
pipe returning water and fish to the Eighteenmile Creek channel should be closed. Murphy
Testimony. If the bypass pipe were used during such time periods, it would return fish to a dry
creek channel, defeating the purpose of the bypass pipe. Id. The watermaster, water user
(Breshears), or the IDFG fish screen tender have the authority to close the control gate on the
bypass pipe if they observe that Eighteenmile Creek is dry below the LEMC-03 diversion. Id.

6. There are times when the flow in Eighteenmile Creek is sufficient to satisfy the water
rights at the LEMC-03 diversion and downstream water rights. Ex. 47 at Bates No. IDFG-00745
(photo showing significant flow in Eighteenmile Creek, bypassing the LEMC-03 diversion); Exs.
44 and 46 (photos showing water in Eighteenmile Creek below the LEMC-03 diversion); Ex.
205 (photo showing water in Eighteenmile Creek at the confluence with Hawley Creek,
downstream of the LEMC-03 diversion).

27. On April 3, 2012, the presiding judge in the Snake River Basin Adjudication
(“SRBA”™) issued a partial decree for the General Provisions in Basin 74 (“Basin 74 General
Provisions”). Ex. 11. Basin 74 is comprised of the Lemhi River and its tributaries, including
Eighteenmile Creek.

8. The Basin 74 General Provisions are applicable to all water rights in Basin 74 and state,
in pertinent part:

The following water rights from the following sources of water in Basin 74
[organized alphabetically] shall be administered separately from all other water
rights in Basin 74 in accordance with the prior appropriation doctrine as established
by Idaho law:

6. Canyon Creek (Junction Creek) and tributaries;
7. Eightmile Creek (Big & Little) and tributaries;
8. Geertson Creek and tributaries;

9. Hawley Creek and tributaries;

Future appropriations of water on the above streams are not considered to be subject
to prior downstream rights on the Lemhi River proper. Future appropriations of
water on any other water source or stream in the Lemhi River Basin, however, are
considered to be tributary to the Lembhi River for purposes of distribution.
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The following general provision shall govern the use of “High Flow” surface water
for irrigation use within the Lemhi Basin:

The practice of diverting high flows in the Lemhi Basin, in addition to diverting
decreed and future water rights that may be established pursuant to statutory
procedures of the State of Idaho, is allowed provided:

(a) the waters so diverted are applied to beneficial use.
(b) existing decreed rights and future appropriations of water are
first satisfied.

STATUTORY REVIEW CRITERIA
Idaho Code § 42-203A(5) states in pertinent part:

In all applications whether protested or not protested, where the proposed use is
such (a) that it will reduce the quantity of water under existing water rights, or (b)
that the water supply itself is insufficient for the purpose for which it is sought to
be appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes,
or (d) that the applicant has not sufficient financial resources with which to
complete the work involved therein, or (e) that it will conflict with the local
public interest as defined in section 42-202B, Idaho Code, or (f) that it is contrary
to conservation of water resources within the state of Idaho . . . the director of the
department of water resources may reject such application and refuse issuance of
a permit therefor, or may partially approve and grant a permit for a smaller
quantity of water than applied for, or may grant a permit upon conditions.

The applicant bears the burden of proof for the elements set forth in Idaho Code § 42-
203A(5). IDAPA 37.03.08.40.04.

ANALYSIS

Necessity of Water Right

Idaho Code § 42-201(2) states, in pertinent part: “No person shall divert any water from
a natural watercourse . . . without having obtained a valid water right to do so . ...” The
diversion of water from Eighteenmile Creek to fill the bypass pipe on the LEMC-03 fish screen
and to allow fish passage back to the creek is a diversion of water from the natural water course
and, therefore, requires a water right. Even though the water use is non-consumptive and the
water diverted for fish propagation returns to the stream within a short distance of the point of
diversion, the diversion and use of water still constitutes a diversion of the public water resource
and requires a water right.
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Reduction to Existing Water Rights

Rule 45.01.a of the Department’s Water Appropriation Rules (IDAPA 37.03.08) sets
forth the criteria used for determining whether a proposed use of water will reduce the quantity
of water under an existing water right:

A proposed use will be determined to reduce the quantity of water under an
existing water right (i.., injure another water right) if:

i. The amount of water available under an existing water right will be
reduced below the amount recorded by permit, license, decree or valid
claim or the historical amount beneficially used by the water right holder
under such recorded rights, whichever is less.

iv. An application that would otherwise be denied because of injury to
another water right may be approved upon conditions which will mitigate
losses of water to the holder of an existing water right, as determined by
the Director.

IDAPA 37.03.08.045.01.a.

The proposed water use is non-consumptive. Just because a water right is non-
consumptive, however, does not mean that it cannot reduce the quantity of water under existing
water rights. The Department must still evaluate the proposed water use to determine if any
existing water rights will be affected by the proposed diversion.

Water rights on Eighteenmile Creek are administered by the watermaster for Water
District 74W. The proposed permit, if approved, would be the most junior water right on
Eighteenmile Creek. Even as a non-consumptive right, the proposed permit cannot be exercised
in a way that would draw water away from existing senior water rights. If the LEMC-03
diversion is the most downstream diversion receiving water on Eighteenmile Creek and the
downstream creek channel is dry, the proposed permit cannot be exercised. To do so would
constitute a consumptive use of Eighteenmile Creek because it would make the water diverted
into the bypass pipe unavailable for any other water user on Eighteenmile Creek. This concern is
fully resolved, however, through administration of water rights by Water District 74W and the
application of the prior appropriation doctrine.

Based on persuasive evidence in the record, there are adequate safeguards in place to
prevent the diversion of water through the bypass pipe to a dry creek channel. According to
Murphy, the screen tender for the LEMC-03 fish screen visits the screen 5-6 times per week
when the screen is in operation. The screen tender, the LEMC-03 water user (Breshears) and the
watermaster all have the authority to close the bypass pipe if the downstream creek is dry.
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Sufficiency of Water Supply

Rule 45.01.b of the Department’s Water Appropriation Rules sets forth the criteria for
determining whether the water supply is sufficient for a proposed project: “The water supply will
be determined to be insufficient for the proposed use if water is not available for an adequate
time interval in quantities sufficient to make the project economically feasible . . ..” IDAPA
37.03.08.45.01.b.

The proposed beneficial use (fish propagation by providing safe passage for fish from the
fish screen to the creek) does not require a minimum annual volume of water to be successfully
accomplished. Rather, the beneficial use can be fully realized any time there is water flowing in
Eighteenmile Creek past the LEMC-03 diversion. Providing safe passage for fish accomplishes
the goals and statutory obligations of the [FGC. IFGC demonstrated that there are times when
the flow in Eighteenmile Creek extends past the LEMC-03 diversion. The cost of the fish
propagation project would be limited to the cost of installing the 10-inch bypass pipe. The fish
bypass pipe is ancillary to the fish screen. Murphy testified that the fish screen could function
without the bypass pipe. The fish screen works best with the bypass pipe installed and
functioning, but the screen still prevents permanent fish entrainment if the bypass pipe is not
installed or used. For purposes of this application, the infrastructure associated with the
proposed water use is just the 10-inch bypass pipe. The cost of purchasing and installing 60 feet
of 10-inch pipe would be negligible. Therefore, the water supply would be available for an
adequate time interval and in sufficient quantities to make the project economically feasible.

Lack of Good Faith / Speculation

Rule 45.01.c of the Department’s Water Appropriation Rules sets forth the criteria for
determining whether an application is filed in good faith and not for speculative purposes. An
applicant must have “legal access to the property necessary to construct and operate the proposed
project.” IDAPA 37.03.08.45.01.c.i. An applicant must also demonstrate that it is “in the
process of obtaining other permits needed to construct and operate the project” and that there are
no obvious legal impediments to prevent successful completion of the project. IDAPA

The proposed point of diversion and place of use are located on property owned by
Robert Breshears. IFGC has an agreement with Breshears to install and maintain the fish screen
and return pipe on Breshears property. IFGC has legal access to the properties needed to
complete the proposed project and has demonstrated that the application was filed in good faith
and not for delay or speculative purposes.

Sufficient Financial Resources

Rule 45.01.d of the Department’s Water Appropriation Rules sets forth the criteria for
determining whether an applicant has sufficient financial resources to complete a project. “An
applicant will be found to have sufficient financial resources upon a showing that it is reasonably
probable that funding is or will be available for project construction or upon a financial
commitment letter acceptable to the Director.” IDAPA 37.03.08.45.01.d.ii.
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The fish screen on the Breshear’s ditch at the LEMC-03 diversion has already been
constructed. The fish screen installation project included the ten-inch pipe to provide fish
passage back to the creek. IFGC has demonstrated that it has sufficient financial resources to

complete the proposed project.

Local Public Interest

The local public interest analysis under Idaho Code § 42-203A(5)(e) is meant to be
separate and distinct from the injury analysis under § 42-203A(5)(a). Local public interest is
defined as “the interests that the people in the area directly affected by a proposed water use have
in the effects of such use on the public water resource.” Idaho Code § 42-202B(3).

IFGC provided extensive evidence showing that the proposed project is in the local
public interest. Eighteenmile Creek provides habitat for ESA listed species. The return pipe and
fish propagation diversion provide safe passage for fish back to the creek. If an ESA-listed fish
were to become trapped at the fish screen and the headgate closed, there is a risk that the water
user would be liable for a take under federal law. The return pipe and fish propagation flow
protect not only the fish but also the landowner. Fish screens and bypass pipes are highly
effective at preventing fish entrainment.

Conservation of Water Resources

The proposed water use is non-consumptive. Water diverted under the proposed permit
at the LEMC-03 diversion would be returned to Eighteenmile Creek 420 feet downstream of the
diversion. Any water returned to the creek would be available for diversion by downstream
water rights on Eighteenmile Creek. The proposed water use is consistent with the conservation
of water resources within the state of Idaho.

Whittaker Protest

Whittaker’s protest lists the following bases for his objection to Application 74-16225:

Violates separate streams provisions — same as a call from the Lemhi River.
Would injure high flow users. Contrary to Section 42-1501, Idaho Code.
Attempts to export water out of state. Would preempt further beneficial use
applications. Unreliable flow for purpose intended. Drains aquifer. Not in local
public interest.

The proposed permit would not violate the separate streams provision. Eighteenmile
Creek is not included on the list of streams that shall be administered separately from the Lemhi
River. Hawley Creek, which is a tributary of Eighteenmile Creek, is on the list of separate
streams. Eighteenmile Creek is not.

The proposed water use, if approved, is not equivalent to a delivery call from the Lemhi
River. The proposed permit would be administered in priority with the other water rights on
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Eighteenmile Creek. On the day of approval, the proposed permit would be the most junior
water right on Eighteenmile Creek. The proposed permit could not make a delivery call against
any of the existing, senior water rights on Eighteenmile Creek. Whittaker’s argument that
approval of the proposed permit would be equivalent to a delivery call by the Lemhi River water
users is not supported by law or fact.

The proposed permit cannot injure high flow users. The Basin 74 General Provisions
authorize water users to divert high flows from the Lembhi River or its tributaries under certain
conditions. The Basin 74 General Provisions clearly state that high flows can only be diverted after
“existing decreed rights and future appropriations of water are first satisfied.” In other words, water
users diverting high flows cannot make a delivery call against future water rights, issued after the
date of the Basin 74 General Provisions decree (April 3, 2012). For purposes of water right
administration, high flow uses are subject to future appropriations. Therefore, the proposed permit
cannot injure high flow uses on Eighteenmile Creek.

Idaho Code § 42-1501 is not applicable to this contested case. Section 42-1501 sets forth
the legislative purpose for allowing minimum stream flow water rights to be appropriated in the
state of Idaho. The proposed permit is not a minimum stream flow right. IFGC proposes to divert
water from Eighteenmile Creek at the LEMC-03 diversion. Water will be used to fill a ten-inch
pipe providing passage for fish from the fish screen installed in the LEMC-03 ditch to Eighteenmile
Creek downstream of the diversion. Fish propagation is a recognized beneficial use of water in the
state of Idaho. Providing safe passage for fish from a fish screen to the creek prevents permanent
fish entrainment and prevents fish mortality if water is turned out of the ditch. This proposed use of
water falls within the common understanding of the term “fish propagation.”

The proposed permit will not export water out of the state. Whittaker’s assertion that water
will be exported out of the state is unfounded. Water diverted under the proposed permit is returned
to the stream approximately 420 feet downstream of the diversion and may be used to fill
downstream water rights on Eighteenmile Creek or on the Lemhi River.

The proposed permit is a non-consumptive right and, if conditioned properly, will not
preempt further beneficial use applications on Eighteenmile Creek. According to the evidence
provided by Whittaker, Eighteenmile Creek is already fully appropriated for most of the year.
There is generally not enough flow in the creek to satisfy all existing water rights on the creek. The
junior-most rights, which include the water rights held by Breshears at the LEMC-03 diversion,

rarely receive water.

The proposed permit is a non-consumptive use of water and is only needed if water is
passing the LEMC-03 diversion. If no water is passing the LEMC-03 diversion, then the creek
channel below LEMC-03 is dry. Returning fish to a dry creek channel is in direct opposition to the
purpose of the bypass pipe and the purpose of the proposed permit. If, however, water is passing
the LEMC-03 diversion, that means that downstream water rights are receiving water. The exercise
of the proposed permit is entirely contingent on Eighteenmile Creek flowing past the LEMC-03
diversion for delivery to existing downstream water rights. Therefore, the proposed permit would
not limit future development on Eighteenmile Creek. Rather, the existing downstream senior rights
would be the determining factor in an evaluation of the water supply available for future

PRELIMINARY ORDER APPROVING APPLICATION Page 10



appropriations. To prevent the proposed permit from limiting future development on Eighteenmile
Creek, the permit should include the following condition:

This right may only be diverted during times when water in Eighteenmile Creek is
passing the authorized point of diversion for delivery to downstream water rights.

Whittaker argues that the flow in Eighteenmile Creek is not reliable enough to accomplish
the proposed beneficial use. This argument is unfounded. Unlike irrigation, which requires a
sufficient water supply for a certain amount of time to realize a benefit to growing vegetation, the
proposed beneficial use — fish propagation — can be achieved even over short periods of time.
Providing safe fish passage from the fish screen on LEMC-03 to the creek is only needed during
times when there is consistent flow in Eighteenmile Creek, even if that flow regime only exists fora
short window of time every year or only exists periodically. If the flow in the creek does not extend
beyond the LEMC-03 diversion, then there is no need for safe fish passage from the fish screen to
the creek. If Eighteenmile Creek does not reach the LEMC-03 diversion, then there is no need for
safe fish passage at the LEMC-03 diversion because there is no fish present at the diversion.

There is no persuasive evidence in the record supporting Whittaker’s argument that the
proposed permit will drain the aquifer.

CONCLUSIONS OF LAW

IFGC has demonstrated that the proposed water use will not reduce the quantity of water
under existing water rights, that the water supply in Eighteenmile Creek is sufficient to satisfy
the proposed use, that the application was filed in good faith and not for delay or speculation,
that IFGC has sufficient financial resources to complete the project, that the proposed use is
consistent with the conservation of water resources within the State of Idaho and is in the local
public interest. Therefore, Application 74-16225 should be approved. To prevent the proposed
permit from being exercised in a way that would make the use consumptive, the following
condition should be included on the permit: “This right may only be diverted during times when
water in Eighteenmile Creek is passing the authorized point of diversion for delivery to downstream

water rights.”
ORDER

IT IS HEREBY ORDERED that Application for Permit 74-16225 in the name of Idaho
Fish & Game Commission is APPROVED with the following elements and conditions:

Current Owner: State of Idaho, Idaho Fish & Game Commission
Priority Date: December 20, 2019

Source: Eighteenmile Creek tributary to Lemhi River

Beneficial Use: Fish Propagation

Season of Use: March 15 — November 15

Diversion Rate: 0.80 cfs

Point of Diversion: Lot 4 (SWSW), Section 7, T15N, R27E (LEMC-03)
Place of Use: Lot 4 (SWSW), Section 7, T15N, R27E
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Conditions of Approval:

1. Proof of application of water to beneficial use shall be submitted on or before
June 01, 2023.

2. Subject to all prior water rights.

3. Fish propagation use is for fish protection through the installation of a deflection
screen and a bypass pipe to provide passage for fish back to Eighteenmile Creek.

4. This right may only be diverted during times when water in Eighteenmile Creek is
passing the authorized point of diversion for delivery to downstream water rights.

5. Use of water under this right may be regulated by a watermaster with
responsibility for the distribution of water among appropriators within a water
district. At the time of this approval, this water right is within State Water
District No. 74W.

6. Prior to diversion of water under this right, the right holder shall install a lockable
device, subject to the approval of the Department, in a manner that will provide
the watermaster suitable control of the diversion.

7. When notified by the Department or by a watermaster with regulatory authority
over this right, the right holder shall report the amount of water diverted in
connection with this right. The report shall be submitted in the manner and
frequency specified by the Department or the watermaster.

8. This right does not grant any right-of-way or easement across the land of another.

9. Use of water under this right shall be non-consumptive.

10. Point of diversion is also identified by Idaho Fish and Game Commission as
LEMC-03.

Dated this 2 ne day of M (48 -v) .2022.

James Cefalo
Hearing Officer
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EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection with actions when a hearing was held)

The accompanying order is a Preliminary Order issued by the Idaho Department of
Water Resources (Department) pursuant to section 67-5243, Idaho Code. 1t can and will
become a final order without further action of the Department unless a party petitions for
reconsideration or files an exception and brief as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the hearing
officer within fourteen (14) days of the service date of the order as shown on the certificate of
service. Note: the petition must be received by the Department within this fourteen (14)
day period. The hearing officer will act on a petition for reconsideration within twenty-one (21)
days of its receipt, or the petition will be considered denied by operation of law. See section 67-
5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the
service date of a denial of a petition for reconsideration from this preliminary order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for reconsideration from this
preliminary order, any party may in writing support or take exceptions to any part of a
preliminary order and may file briefs in support of the party’s position on any issue in the
proceeding to the Director. Otherwise, this preliminary order will become a final order of the
agency.

If any party appeals or takes exceptions to this preliminary order, opposing parties shall
have fourteen (14) days to respond to any party’s appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Director. The Director retains the right
to review the preliminary order on his own motion.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow
all parties an opportunity to file briefs in support of or taking exceptions to the preliminary order
and may schedule oral argument in the matter before issuing a final order. If oral arguments are
to be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders otherwise, all oral arguments
will be heard in Boise, Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, request for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days of receipt of the written
briefs, oral argument or response to briefs, whichever is later, unless waived by the parties or for
good cause shown. The Director may remand the matter for further evidentiary hearings if
further factual development of the record is necessary before issuing a final order. The
Department will serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen
(14) days after its service date if a party has not filed a petition for
reconsideration. If a party has filed a petition for reconsideration with the agency
head, the final order becomes effective when:

@ The petition for reconsideration is disposed of; or
(b) The petition is deemed denied because the agency head did not
dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal
the final order and all previously issued orders in this case to district court by filing a petition in
the district court of the county in which:

I. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

Iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.
See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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CERTIFICATE OF MAILING

0
[ hereby certify that on the Zn day of p‘\?b\ 2022, I mailed a true and
correct copy of the foregoing PRELIMINARY ORDER APPROVING APPLICATION, with the
United States Postal Service, certified mail with return receipt requested, postage prepaid and
properly addressed to the person(s) listed below:

US MAIL - CERTIFIED
RE: APPLICATION FOR PERMIT 74-16225

ANN VONDE

DEPUTY ATTORNEY GENERAL
PO BOX 83720

BOISE ID 83720-0010

JAMES A WHITTAKER
PO BOX 240
LEADORE, ID 83464

Courtesy copy sent via regular mail to:

IDAHO DEPARTMENT OF FISH & GAME
97 HWY 93 N
SALMON ID 83467

STATE OF IDAHO

IDAHO FISH & GAME COMMISSION
PO BOX 25

BOISE, ID 83707-0025

5NN

Christina Henman
Administrative Assistant
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