
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COTINTY OF TWIN FALLS

CNIL CASENUMBER: 39576
IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER F'ROM
THE SNAKE RIVER BASIN WATER SYSTEM

Ident. Number
Date Received
Receipt Number

NOTICE OF CLAIM
TOA

WATER RIGHT
ACQUIRED LNDER STATE LAW

b. If instream flow, beginning point of claimed instream flow is:

Township Range Section _, l/4 of _lA of

RECEIVED

JUL I 7 2002o*tm*?gp,*

Please type or print clearly

1. Name of Claimant (s) Frank Astorquia Phone (208) 934-8178

Mailing Address 1725East 1800 South zip 83330

2. Date of Priodty (Only one (1) per claim) llt26n975

3. Source of water supply (a) Groundwater
which is tributary to (b)

4. a. Location of existing point of diversion is: Township 65 Range l4E Section 02 ,

Il4 of NW 1/4 of NE ll4,Govt. Lot, _, B.M., County of Goodins

Additional points of diversion if any:

114,

Govt. Lot 8.M., Counff of

ending point is: Township Range Section _, ll4 of _ll4 of

1/4, Govt. Lot B.M., County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates, Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as constructed and

320 foot well and 1800 enm DumDas enlarged and the depth of each well.
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6. Water is claimed for the following purposes

For Irrisation purposes from

purposes from

purposes from

purposes from

4.00

(both dates are inclusive)

04-01 to 11-01

to

(cfs)

amount 4.00

amount

(acre feet)

or

For

For

For

or

to amount or

amount or

7. Total quantity claimed (a) (cfs) and/or (b) (acre feet)

8. Total consumptive use claimed is N/A acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stochwater: Type and number
of livestock Etc

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic) in the corresponding
place of use below. See instructions for standard symbols.

to

TWP RNG SEC NE 1/4 N.w 1/4 sw 1/4 SE 1/4 Totals

NEI/4 $Et14 NEI/4

6S 148 ) 2t 33 3 39.s 30 31 37

Total number of acres irrigated 200.5

1 1. h which county(ies) are lands listed above as place of use located? Goodins
t2. Do you own the property listed above as place of use? Yes X No

If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
orNone( X )

14. Remarks

Last Name Ident. Number



Map of Project: show clearly the point of diversion, place of use, section number, township, and range number

Please see attached aerial photograph.

LastName Ident. Number



15. Basis ofClar.m (cheokoare) Beneficial Use

For rndivtduarc: I do sorefi[rry swear or affirm ilrat thc shtcments

Signarure ofClaimant

$r 
Oreanlzefionc: I do solenrnly swear or affinn thatJ am

Ifapplicable providelDWR 
WaterCorrt

Plaintitr vs Dofendant

Title

mdundcrshnd the fonr

- c'oot 
-X 

;:i,111H"TXf;

contained in the foregoing documc,nt are truc and

License_ permit X.

Dpotc Date

DatE

the dooumentin the space

20a2.

Decree__
Posted Nodce

16. Signature (s)

ffiffilmffi f"H#ffi ffi ffii:'ni:Ti#:"fr

Datc

that I have signedbelowas
of

and that ftc staternents corrtained in the forcgolng

Sigrratrrrc of Authorized Agent

Title and Organization

Statcofldahoior-,t. \
Coungof dA )

)

me this

Signatrre

ar€ tue and correct.

Date

dayof I

will be acting as attomey atlaw cn behalf ofbythc direotor to the slaimafit signing above

ss.

ZL

ttr

Address
Date

RECEIVED

JULZl "?

SEHe of tdoho
Nolory

LastName
Numbcr

o*tmrft. 
",lg,ou,*
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F"7

i5. Sasis r:f Claim icheskrxrc) Beesiioiai Usr -- pes€ed Hotice Liceusekcree 
- 

P**rit_S-*_-_

If *pplieabie provi<ie ffi WR Water Right Humb*r 3?-
ilorJlt CaselJutnber
Pln inti ff vn FJnfrn ri ant

Fsr lrdJvidus.le:
sgrreot.

$ignatur* of Cieimsnt i

For Ors*nfu*tionr: I ds soleffn ly swoar *r rffirm fiat I am

5.e5iv$read" and undershnd the fff.m entitled ollorv you" {b}' EWe do 

- 
do nct X wish to o"oirr" *d'Fay

Secr66Dete

Date
Date

tltat I have nigned the foregoiug docrunentin the slxce

I do soteruriy swear or affirrn that ihc statenre'ts contained fu sre foregoing docunenrtare rur snd

b*low as of
Titlc

and thaf thc sf,atelnents conhined in rhc foraguin, A"rr*fiffiflffi mtd correct

Signature of Authorised Agent

Title and Orgnni*ation
Date

$tatr of ldaholw V?,t4t .\

ilounty of ,f-rn/)\=4 a4';,t/ 4- _)
s$.

me this

I*iokry Public
Rcsiding at
My

$ipntrrre
rLdrlress
Detc

daYof

Bxpirus t:r

z$a 2_.

17. Noticc of Appcmancc
Notice ir hereby givur ful -I'- will be acting as attomey qt la\# cyn behglf of thc:lXffi1'.-Hi:1i:"#'#f; o uy *re uireoto'r to rjiu crairmarn *is*i*; *b";;

l{otory Fubllc
SEHte ol ldoho

Lngtllar:re " Idefi. Numb{x"
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Date Received

State ofldaho
Department of Water Resources

REQUEST FOR EXTENSION OF' TIME
TO F'ILE ADJUDICATION CLAIM(S)

HFCFIVfiT;

JUL t 7 2ffi2o*Wryg***'
The ldaho Department of Water Resources will consider this form as a request by the claimant for an additional period of time in
which to frle claim(s) beyond the 90 days allowed by Section 42-1409(lo),Idaho code.

Frank Astororria (208 ) 9?4 -81
,7R

Name of Claimant Phone Number

Box Roise IT) -oo2'7
Mailing Address

Goodins

City State zip

Not
County(s) where place of use is located Date claim originally due

.7 460,

Identify water right(s) for which extension is requested

State why an extension of time is requested explaining how a diligent effort has been made to meet the deadline:

- 

Please see attached Petition to Reinstate Permit and Original Priority and supporting Affidavit of Frank Astorquia

In sum. Claimant was not aware until recently that IDWR has caused his permit to lapse in 1984. Because IDWR

had laosed the ner-mit. Mr. Astorouia did not receive notice of the need to file a claim on the oermit.

requests an extension to 20 02

o-t I lr'

Title

Date of request

A)'{ J. e4

ACTION OF THE DIRECTOR, DEPARTMENT OF'WATERRJSOT]RCES

The above request for extension of time is hereby I grantedl

20 02

denied] for the following reasons:

And if granted the filing deadline is extended to 20 0z
Signed trr,, Jt*'u, or

Mail to: Idaho Departrnent of Water Resources
l30l N. Orchard St.
Boise,ID 83706

Request for Extension of Time to F'ile Adjudication Claim(s)

a

20 a?



)

Johrr M. Marshall ISB #5628
Michael C. Creamer ISB #4030
GIVENS PI]RSLEY LLP
277 North Sixth Street, Suite 200
P.O.F,ox 2720
Boise, Idaho 837 0I-2720
Telephone: 208-388-1200
Facsirnile: 208-388-1 300
SiClienis\6478\t \Pleadings\2002-07-02 petition.doc

Attomeys for Frank Astorquia

BEFORE THE STATE OF IDA}IO DEPARTMENT OF WATER RESOIJRCES

IN THE MATTER OF WATER RIGHT
PERMIT NLIMBER 37.7460 PETITION TO REINSTATE I'ERMIT AND

ORIGINAL PRIORITY DATE

INTRODUCTION

This is a petition by Franlc Astorquia. to reinstate pennit 37-7460 an.d its Novenrber 26,

1975 priority date, Tiris petition is basecl on Iclaho Cocle $$ 42-217 and,42-Zlg ancl the Afficlavit

of Franlc Astorquia ("Astorquia. Aff.") subnrittecl with tlris petition. iMr, Astor:q1ia. r:espectf'lly

requests an orcler fronr the Dir:ector of the Idaho Department of Water Resources (th.e

"Depat1m.en1") reinstating penr:.it 37-74.60 ancl therea:fter grarrlirrg Mr" Astorqyia. a. ljcense

enrthorizirrg a diver:siott r:ate of 4.0 cfs for th.e in:igalior: of 200 acr:es (0.02 cfs per a.cre) uncl.er a.

pr:ior:ity date o:llNovember 26, 1975.

ITACTT,]Atr- BACI{GTTOUND

The Depar:tm.ent q:proved ]\th:. Astorqulia's Applicatiorr .llor Pennit No. 37-7460 on

Decenrber 5,1.975, a,uthorizing developrnenl. o.16"40 c.k oflgrouncl waier-1o ip:igafe 320 acr:es

(0.t)2 c:fs per a.cre) ir: the I-i % ol Sectiori 2. T 6S, R :148 with a. point of cliversion in the NW % o:ll'

PEl'l]'loN 'l'o ltr-ilNS't'A]]:i pl]tuvt]T'At{D oIUCilNAI- TrtlJott-t'rY D/,.ft] - |
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the NE % of Section 2. A copy of the approved permit is attached as Exhibit A to the Astorquia

Aff. Proof ofbeneficial use was due on December 1, 1980.

Foliowing permit approval, Mr. Astorquia hired E1sing Well Drilling ("Elsing") to drill

the approved irrigation well. Elsing then drilled and cornpleted a 320-foot well in ttre NW % of

the NE % of Section 2, T 6S, R i4E befween March 5 and March 25,I976. A copy of the Well

Driller's Report is attached as Exhibit B to the Astorquia Aff. Subsequently, between April 1976

and October 1976, Mr. Astorquia purcirased and installed a center-pivot, wheel lines, hand lines

and pump and began inigating 200 acres in the NW % and the NW % of the NE % of Section 2,

T 65, R 14E. Astorquia Aff. at']f 3 and a copy of a worlc order/invoice fi'om Lalme Pumps

attached as Exhibit C to the Astor:quia Aff A cerlified USDA Agricultural Stabilization and

Conservation Service ('ASCS") photograpli fiom 1977 demonstrating these acres were

cleveloped during this tirneframe is atta.ched to tlre Astorquia Aff. as Exhibit D. IvIr, Asto::quia

lras irigaled these 200 acres every year sirrce he origirrally developed tlrem in 1976. Astorquia.

Aff. at fl 4 and a cerlifred ASCS photograph liom 1987 attached to the Astorquia Aff. as Exhibit

D.

lMr. Astorqrda. missecl the Decen:ber 1, 1980 deaclline firr submittin.g proof of beneficia,l

use. LJowever, he pr:onrptly responclecl to tlre Depa.rtmenl's December 4.,1980 lapse notice by

subnr.i.tti.rrg a. completecl Requesl;for Exl;ension of llim.e (copy atiaclred as Exhibit E to the

Astorqu.ia Aff,). h this Request for Extension of Tir:r.e, Mr. AstoLquia. confirmecl l:e ha.cl

cleveloped 200 ao:es uncler penni.t 37-7460, bul he had been prevenled fi:onr rJeveloping the otfier

L 1.20 a.cres approvecl try the permit because ldaho Power lrad in:posed a. nrora.torium on new

power hoolcups. B), his Requtesi. fbr Extension o1-Tinre, lMr. Astor:quia. believecl he lr.acl conrpliecl

PEl.l:flON TO llEIlrlS"fA:ll-i PEIt.N4l:l'AND Ol{tC}ti\AL PRtOIiIt'y IIA1]] - 2



with the requirement for submitting proof of beneficial use for the 200 developed. acres and he

was requesting an extension of time only for the 120 undeveloped acres. Astorquia Aff. at fl 6.

The Department granted the Request for Extension of time on January 9, 1981,

reinstating permit 37-7460 and advancing the priority date to November 26,1975. The

Department's Approval is appended to the bottorn of tire Request for Extension of Time

(Astorquia Aff., Exiribit E). Under the terms of the approval, the beneficial use date was

extended to January I,7984.

Mr. Astorquia still irad not developed the lemaining 120 acres by the end of the in-igation

season in 1984. Consequently, he did not seelc to prove beneficial use for the rernaining I20

acres or any fudher extension of time to develop the 120 acres. When Mr. Astorquia. allowecl the

pennit to lapse, he believecl the lapse applied only to the 120 rurcleveloped acres ancl he had a

valid right for the 200 acres he had developed ancl continually iirigatecl since I976. AstorquLia.

Aff. at lf 7. Iilr. Astorquia only::ecently has leanred the Departrnent's position is the entire

pennit, including the 200 a.cres he derr6l6ps6l in 1976, had lapsed. Astorquia. Aff. at !f B.

T{EI,IEF REQUESTED

1. Tlre Depa.rtment shoulcl Reinstate Permit 37-74,60

Mr, Astorcluia first requests that tlie Departnren.t rein.state permit 37-7460 in accordance

with lclaho Code $ 42-21"9(2), wiriclr provicles that th.e Depafirnent nmy reinstate a lapsecl pennit

"[ttl1:otr fincling that beneficial use ]racl occurred dur:ing tl:.e a.ullror:izecl 1:eliocl ancl q:on n

showing of reasona,bl.e cause fbr: filing a late plool'o1'beneficial use." This petition meets lroth 6f

these statutory reclrrisi.tes.

Nzft:" Astorquizi's slrowing o.f reasona.ble crluse.for:I'ailur:e to J..tle tinrcly proof of ber:eficial

use l:elore.lar:ualy 1, I984 is lre sinrplV djd not ireljevo he rreedecl t,o :[i]e any aclclitional proof

PE'll'f IOI\ 1'O lLEIl\llilA]'Li PE|{lvlTll'ANI) Ol{tCilt!Al- pltrOt{lt'y I.)A'fE - l
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Rather, Mr. Astorquia understood that by failing to file proof of beneficial use by January 1,

1984, he was allowing oniy the undevelop ed,72A-acre portion of his permit to iapse. Astorqlia

Aff' at fl 7' Not unreasonably, he believed the 200-acre portion of his permit already had been

perfected' Astorquia Aff. at fl 7. m. Astorquia leamed for the first time in late May 2002he

was mistalcen and the Department had lapsed his entire permit. Astorquia Aff. at fl B. During the

intervening time period., Mr. Astorquia believed that he had a valid water r-ight to irrigate 200

acres and has continued to inigate these acres through the present. Astorquia Aff. at fl 4 ancl fl 7,

Mr. Astorquia's belief that he had perfectecl a 200 acre right is prernised on the

Department's approval of his Request for Extension of Time on January g,IgBl. This approval

is appendecl to the bottom of the Request for Extension of Time that inclicates that,,[w]ell has

been dug, ancl 200 acres are being in'igated." trulr. Astorquia, who is not an experi in state water

laws, reasonably believecl that the Department's approval of his Request for Exte'sio' of Time

applied only to tir.e 120 acles of his pennit that he had not then d.eveloped. Conseqnengy, he clicl

not fil.e wlrat he thought would be a cluplicative proof of beneficial use prior to ihe new cleaclli'e

on January l, 1984'because lre still hacl not developecl the 120 acres. Astor:quia Aff. at fl 7.

To prove beneficial use befi:re the December 1, I980 clea.dline, Mr. Asl;olquia. provicles

tire following: 1) the Well Driller's Report fuom I976 atta.checl as Exhibir B to the Astorquria

Aft., 2) the pur:p and irrstallation worlc orcler/i.nvoj.ce .fi'om 1976 alta.cltecl as Exhibit C to tlie

Astor:quia Aff., 3) the ASC"! photoglaplrs fron: 1977 ancl 1987 ail;nclsecl as Exhibit D io the

Astor:quia Aff., and 4) the Request for Extensjon of Tiu:e, attaclrecl as Exhibit E to tho Astorquia

Aff., wh.er:eiri h4r, Astor:quia noti.fiecl the Delrartnrerri o.f his cliversi.on ancl cleveloplrer:j of 20i)

a'cres. lfirese exl:i.bits clenronslr:ate thnl.200 aores were cl.evelopecl wi.thir:r 6 nronl1rs ol.,:er:nrit

aJrproval

PUnTJOt\l 1'O JiUIl..lSl'ATri l)lil,ltvJl't',{lrtD OulcI}\A1_ pRtotrl,rY DA:ni - 4



Because Mr. Astorquia has shown good cause for filing late proof of beneficial use, and

because he submitted sufficient evidence to clearly establish the extent of beneficial use, the

Department should reinstate permit 37-7460 and license it for a diversion rate of 4.0 cfs for the

irrigation of 200 acres (0.02 cfs per acre).

2. The Department Should Reinstate the Novembev 26,1975 Priodty Date for permit
37-7460.

This petition also separately requests that the Department reinstate the November 26,

1975 priority date for this pennit because Mr. Astolquia developed 200 of the 320 a6;1;es

autlrorized by the penlit in t976 and subrnitted evidence of beneficial use for 200 acres of

irtigation, albeit tlrough a Request for Extension of Time form, on.Ianuary 9, 1981.

Idaho Code $ 42-2IBa(3) provides that the oliginal priority clate lor a lapsecl permit nay

be reinstatecl upon a showiug o'of error or mistalce of the clepafiment." While Mr:, Astor.quia cloes

not allege any complicity by the Deparlment in lapsi.ng pennit 37-7460,he does maintain that the

Depar[nrent rnade an oversi.glrt error by lapsin.g the enlire pennit on.Tanrm.ry 4, !gB4 withogt

considering his siatements of benefi.cial use in the Request for Extension of Tirne as 5is requirecl

stalemenl of pr:oof o.[benefi.cia] use. It seenls that it woulcl have been rea.sonable for: tlr.e

Depaflnre:rt to noti.:fy IvIr, Astor:qui.a tlrat 200 acres lre had alreacl.y clevelopecl specifica,lly woulcl

be ai r:isk if he dicl not conre forwa.rcl witlr .l.ur:ther proof o.fbeneficial use,

l.claho Cod.e $ 42-217 governs the ploceclure for sLr.brnittirrg1:roof ofberreficjal use. l.t

provi.cles, "foln or belbre tlre claie set for tlre berreficizLl use of waters apploprie$ecl uncler t5e

provisiolts of this chaptel, th.e pennit holcler: slrall subrnit a statemenl thal;lre j:as usecl such water

:tof tlr.e bene.ficial puilrose a.llowecl try the pernrit." The staiuie goes on to clesg:j6e w6a1 musl. 5e

r:equirecl in tlre stirtenrenl: "1. ifh.c nanre ancl posl.-office aclclress oIthe pernril. jrolclel. 2. Tlre

pernrit nttmber. 3. A clescr:iption of llre: extenl. of the nse" 4.. finlor:n:ation relevanl.6ul;r 1.6y

pInrtoN ]'t) Ir.lill{s't'A].Tt ptrItMIl"^"1{l-t ot{ltill!A1- plUOn"Tl'\, IJAT'ri- s



municipal providers]. 5. The source of the water used. 6. Such other information as shall be

required by the blank form furnisiied by the deparrment." Idaho Cocle $ 42-217.

Mr. Astorquia's Request for Extension of Time ("Request") provides all the required

infonnation, The Request clearly states the name and address of the permit holder as well as the

permit number. The Request also indicates a description of the extent of beneficial use by

stating that "[w]ell has been dug, and 200 acles are being irigated." Although it does not

expressly state tirat the soruce of the diverted water is "ground water," the reference to the well

clearly indicates that the source is ground water. Accordingly, Mr. Astorquia. provided all the

information required to prove development and beneficial use rurcler permit 37-7460.

Idaho Cocle $ 42-217 does provide that ploof of beneficial use shall be submittecl "upon

fonls furnished lry the deparlment of water resollrces and shall inclucle fees as providecl in

subsection I(. of section 42-22l,Idaho Cocle," I-Iowever, to ad.vance the pr.iority clate of water

user simply because he cl.i.cl not chose from anroug the conect official clepartment fonls woulcl

urrfairly pla.ce form over substance in a situration where the permit holcler clearly clevelopecl Jris

perrn.it prior to the berreficial use cutoff date ancl infor:med the Deparlment of lris bene1licjal use,

lMoreovel, lrecau.se actual clevel.opnrent uncler pennit 37-74,60 occun:ecl in I976 ancl has been

continual use sitrce that tim.e, no othe:: water users wi.ll be injur:ed by reirrstatirrg tlre 1975 prior.iiy

date. 
t

In sum, h4r:. Astor:quia. respectfully asserls thal lre clicl file pr:oof of beneficial nse for

pemril. 37-7460 priol to the Janueuy 1, 1.984 cleacllir:e. While he .hlecl proo.f in tJ:e J"onn of a

Reqrr.esl. l:or"Exten.sjon of Tinte. he in.cl.uded all the inf.ormaliorr recluirecl by the proo:l'o.f

benelllcial use stalul.e. Mr. Astor:qni.a, rensonably bclievecl the ReqLrest ibr Exter:sjon o:l'llinre

servecl m nol.ice 1l:raL he hacl [Lrlly clevelopecl 200 acres o:f'his pemri1 arrcl lfia1 ]re neecl.e4 nrore 1.inre

P E'f I'n Oht 1'O It El l!S1'AlTi pUIt M J',T' AN D C)Rt Gll\Al- ptuotl.t,fy lj^'fu - 6



only to try and prove up on the remaining 120 acres. This is apparent in the Reqgest for

Extension of Time, which states that 200 acres have been developed. As a result, Mr. Astorquia

contends he did file a timely proof of beneficial use ancl the Departmelt erred by terminating

permit 37-7460. In accorclance with Idaho Code $ 42-2IBa(3), the Department should reinstate

the original November 2,6, Igl5 priority date for pennit 37-7460.

CONI.USION

For all the reasons statecl above, the Deparlment shoulcl reinstate permit 37-7460 and

license it for a diversion rate of 4.0 cfs for the inigation of 200 acres (0.02 cfs per acre) with a

priority date of November 26, 1975.

Respectftilly subrnitted this 3rd clay of July 2002

PIJRSLEY LLP

Jollr M. N{ar:shall

nf\.

PE]'I1'JOt\ 1'O l{ErNSl'r\T11 pBtUvIlT At{D ORJCiil!A,1. pR.toltt'fY IJA,I'| .. 7



CERTIF'ICATE OF SERVICE

I hereby certify that on this 3'd day of July 2002,I caused to be served a true and correct
copy of the foregoing PnrrrroN To REINSTATE Pnruur AND ORTcINAL PRIoRITV DATE, AND
Arrun,q.vrt oF F'RANK AsronQurl by the method indicated below, and addressed to the
following:

Idaho Department of Water Resources
1301 N. Orchard St,
P.O. Box 83720
Boise, ID 83720-0098

).

U.S. Mail
Facsirnile
Hand Delivery
Overnight Mail

J Marshall

PE:I'T]'ION TO REINSTATE PEIil\dI]'AND ORIGINA]- I]RIOIIITY DA:I'E - S



John M. Marshall ISB #5628
Michael C. Creamer ISB #4030
GN/ENS PIIRSLEY LLP
277 North Sixth Street, Suite 200
P.O. Box 2720
Boise, Idaho 837 0I-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
S:\Clients\6478\1\PleadingsV002-07-02 Astorquia Aff, signature page.doc

Attorneys for Frank Astorquia

BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MAI'TER OI'WATER RIGHT
PERMIT NUMBER 37-7460 AT'FIDAVIT OF FRANK ASTORQUIA

I, Frank Astorquia, make the following statements based on my personal knowiedge:

1. I filed an Application for Pennit to Appropriate the Public Waters of the State of

Idaho on October 20,1975. The Department approved my Application on December 5,1975

and assigned it number 37-7460. Proof of beneficial use was due on December 1, 1980. A true

and correct copy of the Application and the Departrnent's approval is attached as Exhibit A.

2. lnMarch of 19T6IhiredElsingWellDrillingto drillmyirrigationwell. Elsing

began the work on March 5,1976 and completed the well on March 25,7976. A true and correct

copy of the Well Driller's Report is attached as Exhibit B.

3. During the irrigation season of 1976,I installed pumps and irrigation equipment,

including a center pivot, wheel lines and hand lines, and began irrigating 200 acres of the 320

acres authorized by permit 37 -7 460 using a diversion rate of approximately 1800 gallons per

minute (approximately 4.0 cfs). A true and correct copy of the pump work order/invoice from

tayne Pumps is attached as Exhibit C"

AFFIDAVIT OF FRANKASTORQUIA. 1



4. I have continually irrigated these 200 acres every season since 1976. The water

level in my well has remained stable for the past twenty-seven years. Certified copies of

photographs from the USDA Agricultural Stabilization and Conservation Service showing

cultivation of these acres in 1977 as well as 1987 arc attached as Exhibit D.

5. I was not able to increase my diversions to irigate the remaining 120 acres

because Idaho Power would not allow me to increase the size of my pump due to a moratorium

on new power hookups.

6. I missed my December 1, 1980 proof of beneficial use deadline, but filed a

Request for Extension of Time on January 7, 1981. In this Request for Extension of Time, I

stated that I had developed 200 acres under my permit and explained that I needed more time to

deveiop the additional L2O acres. With this form, I believed I had provided the Department with

all the information required to prove up on 200 acres of my pennit. I believed the Request for

Extension of Time only applied to the 120 undeveloped acres. A true and correct copy of the

Request for Extension of Time is attached as Exhibit E.

7. The Department granted rny Request for Extension of Time, giving me until

January 1, 1984 to prove beneficial use. Again, I beiieved this new deadline applied only to the

120 acres I had not developed. As explained above, I was unable to develop these 120 acres with

ground water. Consequently, I did not provide any additional proof of beneficial use and did not

react to the Department's notices concerning the permit lapsing because I believed this applied

only to the 120 acres. I believed I had a valid right to irrigate the 200 acres I had developed in

1976. I did not know the priority date for these 200 acres would be lost or rnoved to a later date

when I did not file proof of beneficial use for the 120 acres.

AFFIDAVIT OFFRANKASTORQUIA - 2
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8. While recently organizing information about my rartch for a possible transfer to

my son, I learned for the first time late in May of this year that the Department's position is that

my entire permit had lapsed. I also learned for the first time my priority date may be advanced if

my permit were reinstated. Upon learning that the Department had lapsed my enlire permit, I

hired legal counsel to assist me in understanding Idaho water laws, I am filing a Petition to

Reinstate Permit and Original Priority Date to correct the oversight in allowing my entire permit

to lapse.

g. I declare under penalty of perjwy that the foregoing is true and correct.

AFFIDAVIT OF FRANK ASTORQUIA - 3



DateddtisS daYoflulY,2tD2

Frank

Srrbscribed and sworn (or rlfrnncdlbeforeme this ow
(SEAL) Notry

Rcsidiug *
oMyCsomissio Expircs

2oL2-,

ROGER K MAXTytJEtL
Notory Pubtic
Sloteof ldoho

AEFIDAVIT OF TRANK ASTORQUI^ - 4
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USDAffi
United States
Department of
Agriculture

Farrpaqrvice
,Age I

Gooding/Camas Office
219 University Ave.
Gooding, lD 83330

Phone:
zor'^\f-8472 ext.2
Fa^- 108-934-4327

To Whom lt MaV Concern:

The aerial photos provided to Astorquias are from 1977 and
1987.

Moore
rogram Assistant
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Waters of the State of ldaho No.\.

before Ilaccmber 1

ST'A.TE OF IDAHO
DEFAI /IENT OF WATER RESOUHCES
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,1980
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ii.
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REOUEST FOR EXTEIUSION OF TIME JAN ? re8r

To provide additional time in whiah to submit i

: proof of beneficial use on a water rigtrt pei;it i,0upariment of Water Respurcn,

t : - '.i

"l.i,oi 
:,:; !j.3-!

Route #2- GoodlnE....

That he is.the holder, or the duly authorized agent of the holder*, of Perrnit to Appropriate the Public

.r , . That un_der.the terms and conditions of said pernit, work ttrerounder was required to be completed on or' lii;.;.;',,;.]:"S:'i.. .t,i j.'.i ; .

ii:,,T.f + he has heretofore performed the following work described under said permit:

Costing $ zo. ooo -

hf.,ryr;fbl?ts,go.1ntii1,,tg l,:F...1q.dil,gi:,!fr9,.y,vo.1k.within the reiuired time for the followins

reEsons,.to-wit; llaaa rrc a a€ mnra on iert nntav'hnilrrr^c T rannaF ennrrph c1 acfr{nsl

*-ggweg--!g--rJumB--g.Ser for__!L"__g!he. r+20 acres.'t

Wherefore, he ssks that the Department of Water Feiources axtend the.time ior the complstion of

permitto - Dpfcmlro, .1 6r ., 19 na

*

..,:;. ncrlo n oF -TH E D lH EFTqR, q EPAFfUl.F.t|]. o iJltATER. R Esou H c Es

!T ts HEREBY ORDERED that the above application for extension of tlme bs APPROVED and the time i

with'in which to submit the statement of beneficial use is Janua 1 984

IT IS FURTHER 0RDERED that the permlt be rei nstated and the lr riorltv advanced to

1

November 25, lg75 t to Sectlon 42-?'l8a I daho

of January 8119

Chief, 0perations Bureau

1

* lF OTHEF THAN HOLDEA, Power otAttornoy niust bn suppliad,



State of i.,aho
DEPARTMENT OF WATER RESOURCES
1341 Fillmore Street, Suite 200, TWin Falls ID 83301-3380
Fhone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION

7tr8l02

DIRK KEMPTHORNE
Govemor

KARL J. DREHER
Director

JOHN MARSHALL
GTVENS PURSLEY LLP
PO BOX2720
BOrSE D 83701-2720

RE: Astorquia claim 37-7460

Dear John,

As requested, enclosed are stamped copies of thc filing made on behalf of Frank
Astorquia, along with a receipt for fees, R# 5025086, und a print out of the data entry. Please

look over the data entered material lbr errors or omissions and let me know if there is a problem.
I request that the original signature and notary page be forwarded to me at the earliest
opportunity.

I will forward the claim and supporting material to the appropriate agent for review in
conjunction with licensing. It may not be possible to complete all aspects of processing for this
claim/permit in order to be included in the upcoming Director's Report for Basin 37 Part l,
Ground Water.

For informational purposes, and to provide an opportunity to request withdrawal of claim
and seek a refund, it is my opinion that an SRBA claim is not required for this permit although
your client may certainly continue the process. The commencement order and commencement
notice for the SRBA, by Judge D. Hurlbutt, indicates that rights with proof of beneficial use filed
after 1111911987 are not required to file claims. I understand that additional administrative
remedy is being sought with regard to the reinstatement priority; however, your pursuit of
reconsideration under IDAPA is, in my opinion, separate from the commencement under IRCP.

Thank you for your attention to these matters and look forward to your submittal of the

original signature page.

Sincerely,

Douglas ones,

Water Rights Supervtsor
S outhern Adjudication Unit



GIvE SLEY LLP

LAW OFFICES
277 North 6th Street, Suite 200
PO Box2720, Boise, ldaho 83701
TELEPHONE: 208 388-1200
FACSIMILE: 208 388-1300
WEBSITE: w.givenspursley.com

Direct Dial: (208) 388-1270
E-Mail: imm(r)eivensourslev.con

VIA FEDER/IL EXPRESS

Idaho Department of Water Resources
Director
Southern Regional Offi ce
1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3033

RECEI 
YEO

,-ffi;ffi::*

Gary G. Allen
Christopher J. Beeson
Michael C. Creamer
Jeffrey A. Devoe
Emily MacMaster Durkee
Thomas E. Dvorak
Roy Lewis Eiguren
Timothy P. Fearnside
Jeffrey C. Fereday
Steven J. Hippler
Karl T. Klein
Debora K. Kristensen
Anne C. Kunkel

Franklin G. Lee
David R. Lombardi
D. David Lorello, Jr.
Kevin T. Maloney
Kimberly D. Maloney
John M. Marshall
Kenneth R. McClure
Kelly Greene Mcconnell
Cynthia A. Melillo
Christopher H. Meyer
Kendall L. Miller
L. Edward Miller
Patrick J. Miller

Judson B. Montgomery
Angela K. Nelson
Deborah E. Nelson
W. Hugh O'Riordan
Kenneth L. Pursley
Brad V. Sneed
Conley E. Ward
Robert B. White

Raymond D. Givens
James A. McClure
Stephanie C. Westermeier
OFCOUNSEL

July 16,20Q2

Re: Water Right Permit No. 37-74G0
Our File: 5478-l

Dear Director:

Enclosed for filing please find an original and one copy of Request for Extension of Tirne
to File Adjudication Claim and Notice of Claim to a Water Right. I have also enclosed a check
irr the amount of $250 for the filing fee.

Please acknowledge receipt of the enclosed documents by stamping the copies and
returning them to me in the enclosed, self-addressed, stamped envelope. Thank you.

Sincerely,

Tina N. Smith
Assistant to John M. Marshall

Enclosures
ccr Stephanie J. Astorquia
S:\Clients\6478\1\corr9002-7-16 IDWR south.doc



12/21/2006
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RfGHTS ACOUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE: GROUND WATER

QUANTITY: 4.000 CFS

PRIORITY DATE: 07 /03/2002

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

TRIBUTARY

T065 R14E 52 NIdNWNE Lot 2 Within GOODING County

37 -7 460

FRANK ASTORQUIA
7725 E 1800 S
GOODING ID 83330

PURPOSE OF USE

IRRIGATION

IRRIGATION in GOODING Countv

PERIOD OF USE

04/01 tL/0r

OUANTITY

4.000 cFs

PLACE OF USE:

T065 R14E S02 LoL

T065 R14E S02

T065 R14E S02 Lot

T065 R14E SO2

]. NENE

SbD{E

4 NWNW

SENW

17.00

2 .50

32.00

36.00

2 NWNE

3 NENW

SWNW

3s.00

40.00

37.00

T06S R14E S02 Lot

T06S R14E S02 Lot

T065 R14E S02

]-99.5 ACRES TOTAI,

OTHER PROVISIONS NECESSARY FOR DEFINfTfON OR ADM]NISTRATION OF THTS WATER RIGHT:

This right is conditioned upon completion of the appropriation in
accordance with the statutory procedure for appropriation of water
righLs. This right remains subject to all conditions set forLh in the permit
upon which this right is based, and vri11 be subject to all conditions set
forth in the license issued by IDWR upon completion of the sLaLutory
appropriation process .

This partial decree is subject to such general provisions necessary for
Lhe definition of the rights or for the efficient administration of the water
rights as may be ulLimately deLermined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412 (6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - PeTmit



Idaho Depa.'tment of Watul Resources
Right(s)= 37-7460

Recommended Place of Use
TWP 065 RNG 14E SO2

Prepared December 21, 2006

0 700 1400 Feet

GIS Place of Use Presentation
1987 NAPP Aerial Photography

N

A

Recommended Point of Divercion

Recommended Place of Use

Quarter Section Lines

PLSS Section Lines

o

E]

700

Prepared by Amanda Kriwox



Idaho Deparrtment of Watcr Resources
Right(s)= 37-7460

Recommended Place of Use
TWP 065 RNG 14E SO2

Prepared December 21, 2006

0 700 1400 Feet

GIS Place of Use Presentation
L9BT NAPP Aerial Photography

N

A

Recommended Point of Diversion

Recommended Place of Use

Quarter Section Lines

PLSS Section Lines

o

EI

700

Prepared by Amanda Kriwox



Page 1

WATER RIGHT NUMBER: 37-7460

Owner Tvpe

Current Owner

IDAHO DEPARTMENT OF WATER RESOURCES

Water Permit Report 37-7460

12120t2006

Current Owner

PriorityDate: 0710312002

Basis:

Status: Active

Source

GROUNDWATER

Beneficial Use

IRRIGATION

Location of Point(s) of Diversion

GROUND WATER

GOODING County

Place of Use

IRRIGATION

Remarks:

Comments:

Name and Address

FRANK ASTORQUIA
1725 E 1800 S
GOOD|NG, TD 83330
(208)934-8178

JOSEPHINE ASTORQUIA
1725E 1800 S
GOODTNG, rD 83330
(208)e34-8178

Tributarv

From To Diversion Rate

04101 to 11101 6.400 CFS

Total Diversion: 6.400 CFS

L2 (NW1/4NE1/4)

Annual Volume

Sec.2, Twp 065, Rge 14E, B.M

swlsEl
NE lNWIsWl sE I NE INWISWI sE I Totals

320.0

Twp Rge Sec I NE I NW

I NE lNWl sw I sE I NE lNWl sw I
06s 14E 2 | 4O.O 40.0 40.0 40.0 | 40.0 40.0 40.0tt
Total Acres: 320

Conditions of Approval:

I

SEI
40.01

I

t(,-t ^"*
uu. swd b,

Wruik , dua!-A.

Lot eyuuaL ...so &ffi
6o*a dt CJle

h'/^rd.,/@e"A-tl Ur;"*'

'^qA. acO o.s-r\ss rr:/ purdl
.\_0-a . c-\cur"n..q& cl.u-rertsrqr.u

Dates and Other lnformation:

P do\



Page2 12t20t2006

Permit Proof Due Date: 11111984
Permit Proof Made Date: 71312002
Permit Approved Date: 121511975
Permit Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Field Exam Date: 1112112005
Date Sent to State Office: 1112812005
Date Received at State Office: 1112912005
State or Federal:
Owner Name Connector: And/Or
Water District Number:
Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:
DLE Act Number:
Carey Act Number:
Mitigation Plan: False

Combined Use Limits:

Element ReviewedA/erified Dates:

Element Last Reviewed Date

Verification Loq:

Element Date Time Stamo Reviewer

Water Suoplv Bank:

Reviewer Last Verified Date Verifier Status

IDAHO DEPARTMENT OF WATER RESOURCES

Water Permit Report 37-7460

Loo text



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF LAPSED PERM]T )
NO. 37-7460 IN THE NAME OF
FMNK AND/OR JOSEPHINE
ASTORQUIA

FINAL ORDER

This matter came before the ldaho Department of Water Resources
("Department') as a PETITION TO REINSTATE PERMIT AND ORIGINAL PRIORITY
DATE filed by the permit holder, Frank Astorquia, ln response to the petition, the
Department issued a preliminary order reinstating the permit and advancing the priority
date of the permit to the date of the filing of the petition on July 3,2002. The permit
holder filed a timely Exception to the Preliminary Order, with a supporting
memorandum, objecting to the advancement of the permit priority date, and requesting
oral argument before the Director. The Director, having reviewed the Preliminary Order,
the Exception and the supporting memorandum, makes the following Findings of Fact,
Conclusions of Law and Final Order:

FINDINGS OF FACT

1. On December 5, 1975, the Department issued Permit No. 37-7460 to
Frank andlor Josephine Astorquia ("permit holder") authorizing the diversion of 6.40
cubic feet per second (cfs) of ground water to be diverted in Lot 2 (NW1/4NE'll4l
Section 2, TOS, R14E, B.M. for irrigation of 320 acres within the N1/2 of Section 2,
Township 6 South, Range 14 East, Gooding County, B.M. A condition of permit
approval required the permit holder to submit proof of beneficial use of water ("prbof')
to the Department on or before December 1, 1980.

2. On September 3, 1980, the Department notified the permit holder that
proof of beneficial use ("proof') was due and instructed the permit holder of the steps to
be taken to submit the proof or an extension of time request.

3. On December 4, 1980 the Department sent the permit holder a lapse
notice, since the Department had not received an acceptable proof or extension of time
request.

4. On January 7, 1981, the permit holder submitted a completed Request for
Extension of Time form ("extension request") and associated fee for the extension
request to the Department. The printed form states it is "To provide additionaltime in

FINAL ORDER'Pg I

)
)
)
)

FrNAL ORDER, DATED 9/25/A2
ooo$L{;



which.to submit proof of beneficial use o-n a water right permit." ln describing the work
completed, the permit holder stated on the form tha{ "Well has been dug, anO zOO
acres are being irrigated." The permit holder further stated, "Because of-moratorium on
!!! Power hookups, I cannot get enough electrical power to pump water for the other
120 acres."

5' The Department approved the January 7, 1981 extension request on
January 9, 1981 , reinstating the permit and advancing ihe priority date of the permit to
November 26, 1975. The extension approval establiJheo january 1, lggas the new
date for submittal of proof of beneficiai use under the permit

6. On October 31, 1983, the Department notified the permit holder that proof
was due and instructed the permit hotder of the steps to be taken to suOmii the proof or
an extension request.

7. On January 4,1984, the Department sent a lapse notice to the permit
holder,_since the permit holder did not submit either proof oi an extension request. On
March 5, 1985, the permit became of no force nor effect as provided in Sectio n 42-
218a,ldaho Code- The plain meaning of the language in thb proof Due Notice dated
October 31, 1983, and in the Lapse trtbtice dated Jariu ary 4,1g84, is that the notices
applied to the entire permit, not just to a portion of the permit.

8' on July 3,2002, the permit horder submitted a pETrroN To
REINSTATE PERMIT AND ORIGINAL PRIORITY DATE together with the required
license examination fee to the Department. The permit holcl='er also submitted a
completed proof form and evidence to show that water has been applied to tne
authorized beneficial use during the development period and has rtto*n sufficient
cause why the beneficial use was not timely submitted.

9. on July 11,2002, the Department issued a pRELIMINARY oRDER
REINSTATING PERMIT advancing the priority of use to the date that proof *a"
submitted to the Department as provided in slction 42-21ga(2), ldaho code.

10. On July 25,2002,the permit holderfiled EXGEPTTON TO pRELtMtNARY
oRDER and on August 23,2OA2 submitted FMNK ASTORQUIA'S MEMoMNDUM lN
SUPPORT OF EXCEPTION TO PRELIMINARY ORDER and requested oral argument
before the Department.

11- The basis for the Exception is that the Preliminary Order does not address
the permit holder's request that the Department reinstate the oiiginalpriority Oate of the
q9ryi!: ln support of the Exception, the permit holder argues thJt the'statement in the
1981 Request for Extension that 200 of ine 320 acres arithorized had been developed
should constitute submittal of proof of beneficial use as to the 200 acres developed,
thus justifying retention of the original November 26, lgZS priority date as to the

FINAL ORDER -PgZ

FINAL ORDER, DATED g/25/02 oo${i1'7



developed acres

CONCLUSIONS OF LAW

1. section 42-217,ldaho code, provides in pertinent part as follows:

on or before the date set for the beneficial use of waters
appropriated under the provisions of this chapter, the permit holder shall
submit a statement that he has used such water for the beneficial purpose
allowed by the permit. The statement shall include:

1. The name and post-office address of the permit holder.
2. The permit number.
3. A description of the extent of the use.
4, ln the case of a municipal provider, a revised estimate of the

reasonably anticipated future needs, a revised description of the service
area, and a revised planning horizon, together with appropriate supporting
documentation.

5. The $ource of water used.
6, such other information as shall be required by the blank form

furnished by the department.
such written-proof ?s may be required to be submitted by such

user shall be upon forms furnished by the department of water
resources... _

2. Section 42-218a, ldaho Code, provides as follows:

A permit upon which the proof of beneficial use has not been
submitted, or a request for extension of time has not been received on or
before the date set for such proof, shall lapse and be of no further force
nor effect. Notice of said lapsing shall be sent by the department to the
applicant at the address of record by regular mail provided:

1, That within sixty (60) days after such notice of lapsing the
department may, upon a showing of reasonable cause, reinstaie the
permit with the priority date advanced a time equal to the number of days
that said showing is subsequent to the date selfor proof;

- 2- That upon receipt of proof of beneficial use after sixty (60) days
after such notice of lapsing, the director shall require sufficient evidence to
be submitted by the permit holder to clearly establish the extent of
beneficial use made during the time authorized by the permit and any
extensions of time previously approved. Upon finoing ihat beneficial use
had occurred during the authorized period and upon i showing of
reasonable cause for frling a late proof of beneficial use, the director may
reinstate the permit with the priority date advanced to the day that proof tf
beneficial use was received;
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3- The original priority date of a rapsed permit shall not be
reinstated except upon a showing of error or mistake of the department.

3 The permit holder did not timely submit the proof of beneficial use as
required by Section 42-217 ,ldaho Code, and as required by a condition oi approval on
the permit.

4- The permit holder has not demonstrated that the Department made an
error or mistake that would authorize the Department to reinstate ine origin"l priority
date under the provisions of $ection 42-Zlga,ldaho Code.

5 The purpose served by lle Department's approval of the January T, 1gg1
extension request was to provide additional time for the permit holder to develop the
additional 120 acres authorized to be developed under permit no. 37-7460. tf the
Department had treated the extension request as a submission of proof of beneficial
use under the permit, 

3nI9pp_ortunity for additional development under the permit
woyld have been precluded. The Department cannot now characterize as error its
action approving the extension request. To do so would have the effect of treating the
January 7, 1981 filing as both an extension request and the suUmission oi froot of
beneficial use. The applicable statutes do not provide this option to either the permit
holder or to the Department.

6. The Department is not authorized to reinstate the permit with the original
d.ate of priority and should reject the EXCEpTtoN To PRELIMINARY ORDER and
should deny the request for oral argument in the matter.

ORDER

lT lS HEREBY ORDERED, that Permit No. 37-7460 in the name of Frank and/or
Josephine Astorquia is REINSTATED with the priority date advanced to July 3, 2OAz.

lT lS FURTHER ORDERED, that the request for oral argument before the
Director in this matter is denied and the EXCEPTION TO PREI|M|NARY ORDER fited
by the permit holder is REJECTED,

Dated this Zqth day of

DRE
Dire
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State of I - *ro
DEPARTMENT OF WATER RESOURCES
1341 Fillmore Street, Suite 200, T\4rin Falls ID 83301-3380
Phone: (208) 736-3033 FA)C (208) 736-3037

SOUTHERN RECION

October 30,2002

DIRKKEMPTHORNE
Governor

KARLJ. DREHER
Director

Beeinan & Associates
ATTN: Annie Adams
409 W Jefferson
Boise,ID 83702{049

RE: Snake River Basin Adjudication Claim 37 -7 460, Frank Astorquia

Dear Ms. Adams;

Per your request, enclosed is a copy of EVERY page in the claim file in the order that they appear

in the file. There are 15 text pages or aerial photos, and one colored GIS map. Please remit a
copy charge of $2.00 to this office.

Regards,

James E. Stanton
Sr. Water Resource Agent


