
SRBA Form No.42-1409-1 (lnternet 2i09)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENEML ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

CIVIL CASE NUMBE 39
ldent. Number 3
Date
Receipt No:
Received t-:r,,tttltt

| .t.)r tDt\/ livin
,trilL)ta/

/:alli .
of

NOTICE OF GLAIM
TO A WATER RIGHT

ACQUIRED UNDER STATE LAW
Please type or print clearly

1. Name of Claimant (s) GERALD B. & AUDREY BASHAW

Mailing Address PO BOX 767 PICABO
Street or Box

4. a. Location of Point of Diversion is: Township 1N Range 19E Section 35

sw , 1/4 of sw ,114 Govt. Lot _, BM., county of BLATNE

works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines. Headgates,Etc),
or enlargements in use, the dimensions of the diversion works as constructed
ach wel. PUMP AT EACH WELL. WATER lS PUMPED |NTO ptpEs AND

{r'lakr i /d,thoo

/r/AR 3 o n[g

2. Date of Priority (Only one (1) per claim)
Citv State

APR|L 1, 1950

3. Source of water supply (Check one) Ground Water (/) or Other ( ) (a)

which is tributary to (b)

Parcel (PlN) no.

Additional points of diversion if any: NWNW, 52, T1S, R19E, BLAINE COUNry

lf available, GPS Coordinates

b. lf instream flow, beginning point of claimed instream flow is:

Township Range Section _,114 of 1t4

Govt. Lot _, BM., County of _
ending point is: Township _, Range Section _, _, 114 of _, 114

Govt. Lot_, BM., Countyof _
5. Description of existing diversion
including the dates of any changes
and as enlarged and the depth of e

DISTRIBUTED TO PIVOTS. BOTH WELLS ARE 75 FEET DEEP

JUt! I I liitj$



6. Water is claimed for the following purposes:

For tRRIGAT|ON

(both dates are inclusive MM-DD)

lon 4115 1e 10/31

(cfs)

smsunl 2CFS

(acre feet)

or

For rposes from to amount

For rposes from to amount

For urposes from to amount

T.Total quantity claimed (a) 2CFS cfs) and/or (b)_(acre feet)

8. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and
number of livestock, Etc.)

or

or

or

9. Description of place of use:
a. lf water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. lf water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. see instructions for standard symbols

Parcel (PlN) no(s Total number of acres irrigated 434

10. ln which county (ies) are lands listed above as p lace of use located? BLAINE

11. .Do 
you own the property listed above as place of use? yes ( 

"/) No ( )
lf your answer is No, describe in Remarks below the authority you have to claim this water right.

12. Describe any other water rights used at the same place and for the same purposes as described above

37-4142 & 37-1 1556
or None ( )

13. Remarks' THIS WATER RIGHT WAS ORIGINALLY DECREED lN THE CLOVER LAND & LTVESTOCK

coMpANy v. ALLRED DECREE (MAy 10, 1951

Twn Rng Sec
NE NW SW JE Totals

NE NW SW NE NW SW NE NW SW .lt, NE N!{ SW SE

1N 19E 34 16 20 36
35 19 35 54

1S 2 15 5 40 33 35 25 25 18 10 40 246
3 8 30 3 4 45
11 35 3 15 53

LastName BASHAW ldentification No.
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g3-27- '09 1.0:05 FEOI'I- T-1s6 P021,/g2t F-360

14, BaeisofClaim(CheckOne) Benetlcialuse( )PostedNotlce( )Llcense( )Permit( )Decroe(y')

9o6 BLAINE CTY, Decree n^r^ MAY 10 ,1951 Plaintiff v. Defendant CLOVER LAND & LIVESTOCK

lf applicable provide IDWR Water Rig ht Number 37'801

15, Signature(e)
(6.) By dgning below. l/\A/e acknowledge lhat lM/e have received, read and understand lhe form enlilled "l-low
you willroceive nolices in lhe Coeur d'Alene-Spokene River Basin Adjudication," (b.) lM/e do ( )
do not ( y' ) wish lo receive and pay a small annualfee lor monthly copies of th6 docket sheet.

Number of attachments:

For lndivlduals: l/We do solemnly swear or der penalty of perjury that lhe statementg
foregoing document are lrue and correct.

Slgnalure of Claimant (s)

For Orgenilalions: I do sclemnly 6wear or affirrn under penalty of perjury lhat ! am

of
Tillo Organizatiod

that I have gigned the foregoing documenl in the spaco below as

of
Tille Organizelion

and lhal lhe rlalemenls contained in the forgoing document are true and correct.

Signature of Authoilzed Agent Date

Title and Organizalion

16. Nolice of Appearence:

Nolice is hereby given that t, ALBERT P' BARKER & PAUL L' ARRINGTON 
, will be acring as atlorncy rt lrw ot

behalf of the clalmant signing above, and lhat all nolices required by law to be mailed by the dkeclor to lhc claimant
signing abova should be mailed to me at the address listed balow,

Slgnalue Data _
Addmss POBOX2139

BOISE,lD 83701.2139

ldentificslion No.

SCANNED

JUN 2 2 2009
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15. Signature(s)
(a') Ey.tigilng belon'r' lm/e_acknowledge thatlMle have received, read and undergtand the lom enlilled ,,How
you will rcceive nolices in lhe Coeur d'Atene-spokane River Basin Adiudi."tion,;iL.l f'luil oo t )do nol ( y' ) wlsh lo receive and pay a small annual fee for monthty 

"o'1ri"s "f 
[re dilkii s-heer.

Number of attachments:

For lndivldurlg: llWe do solemnly swear or
foregoing documenl are ttue and'correct.

14. BaeieotGhim(checkone) Benenc,ialuse( )PostedNotice( )License( )permit( )Decree(y',
Courl BlltNE cw Decree MAY 10, 1s5'l ptaintifr v. Defendanr cLovER LAND & LtVESTocK

lf applfcablE provlde toWR Water Right Numbu 37.801

penelty of perjury that the Etatements

Slgnatwe of Ctaimant (s)

For orgenizalions: I do solemnty swear or afjirm under penally of periury that I am

ol
Tille Or?aniralion

lhal I have eignad lhe foregoing documenl ln the spaoe below ss

of
fiUe

and lhal lhe gletemenls conlaine d ln rhe forgoing docurnent are uue 
"no "T#jft'on

Signeturc of Aulhorized Agent Oale

Tille and Organization

10. Nolice ofAppearance:

ALEERTP, BARKER& PAUL L.ARRINGTON
will be acting as .fiorney !t lew of

by law to be mailed by the director to lho claimanl

Nolice is hereby given that l,
behatf of the claimant elgning
grgning sbove

Slgnalur€

above. sld lhat all
dlomesl

Dale

Addrsc6 BOX 213e

BOISE, tD 83701.2139

SCANNED

JUN Z 2 2I]Og
Last NamG

SASHAW
ldenlification No
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DISTRICT COURT-SRBA
Fifth Judicial District

County of Twin Falls - State of ldaho

'3y

IN THE DISTRICT COURT OF THE FIFTH JUDI
STATE OF IDAHOO IN AND FOR THE COUNTY OF TWIN F'ALLS

In Re SRBA Subcases: 37-00800 & 37-00801

Case No. 39576 ORDER GRANTING MOTIONS TO FILE
LATE NOTICE OF CLAIM

On March 30,2009, Gerald B. and Audrey Bashaw, by and through counsel, Paul L.

Arringtoh, filed a Motion to File Late Notice of Claim for each of the above-captioned water

rights. Hearing was held on the Motions on June 16,2009. These Motions complied with all

procedural requirements under SRBA Administrotive Order 1, and no objections were made to

these late Notices of Claim.

THEREFORE, IT IS ORDERED, that the Motions to File a Late Notice of Claim for

each of the above-Captioned water rights are granted.

The original Notices of Claim, as well as any attached filing fees, and a copy of this

Order will be forwarded to the Idaho Department of Water Resources for further action.

Following investigation by the Idaho Department of Water Resources, recommendation for the

claims will be reportedin the next Late Claints Director's Report which is issued on an annual

basis. This modifies the provisions of SRBA Administrative Order I 4d(2)(h).

IT IS SO ORDERED

Dated June 18, 2009.

J M. MELANSON
Presiding Judge
Snake River Basin Adjudication

SCANNED

JUFi 2 ? ?e0g
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ORDER GRANTING MOTIONS TO FILE LATE NOTICE OF CLAIM
Page I



CERTIFICATE OF II'IAILII{TG

I cert.ify that a true and correct copy of the ORDER GRANTING
MorroNS To FrLE r-.,ATE NorrcE oF cLArM was mailed on ,.Tune 18,
2009, with sufficient first-class post,age to the following:

AUDREY BASHAW
GERALD B BASHAW

Represented by:
PAUL IJ ARRTNGTON
l_13 MAIN AVE W, STE 303
PO BOX 485
TWIN FAT,LS, TD 83303-0485
Phone z 208-733-0700

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

SCANNED

JUN 2 2 2009

ORDER
Page r- 6/tB/09 FILE copy FoR 01-794 v er



IN THE DISTRICT COURT OF'THE FIFTH JUDICIAL DISTRICT OF THE STATE
oF IDAHO, IN Al[D FOR rHE couNrY oFTWINFALLS R E 0 E I V E D

6'//,-c9 [Ansr?ooe

In Re SRBA

Case 39576

0

Subcase
DEPARTMENTCJF

WATER nesoificbs
(krsert water right

sTANDARD FoRM 4 f;r^',',i' n*,-h
MOTION TO FILE: A - t/€'-
X larn NorIcE oF CLATM
E nunNnED Norrcn oF cLArM / ' )/'a7

INSTRUCTIONS

This form is used to file a late Notice of Claim or an amendment to a Notice of Claim in a
reporting area where the Director's Report has been filed. Forms may be obtained from the
SRBA Court, the Idaho Department of Water Resources (IDWR), or you may copy or reproduce
this blank form. If you copy or reproduce this form, please copy on both sides with the 

"u"tt-number pages upside down.

The water right number for your late or amended claim must be indicated above in the
blank space following "Subcase." You must use a separate form for each late or amended
Notice of Claim.

This form has been adopted by the court in SRBA Administrative Order 1, Rules of
Procedure (amended Sept. 30, 1996), Section 4, which may be consulted for further
information.

By filing a Motion to File a Late Notice of Claim or a Motion to File an Amended Notice
of Claim, you certifii that it is well-grounded in fact; is warranted by existing law or a good-faith
argument for the extension, modification or reversal of existing law; and is not filed for any
improper purpose, such as to hatass, cause unnecessary delay, or needlessly increase the cost of
litigation.

X I have rcadSRBAAdministrative Order 7, Rules of Procedure (amended Sept. 30, 1996).

My name R Rnshmtt & Attrlvptt Bas1a

My address is P.O. Box 767.

SF. 4
Amended 10116197 Page I

ECANNED
rr^D € I ?nn0

(over)

Idaho 83348



My phone number is: Work_

I am an attorney representing Gerald B. Bashaw & Audrev Bashaw

My name io llh P, RnrLo, n-t:l L lvvimofnm

788-657 I

My address is P.O. Box 2139. Boise, ID 83701-2139

My phone number is 0nR)? 0700

MOTION TO F'ILE A LATE NOTICE OF CLAIM

A Motion to File a Late Notice of Claim will require a hearing hefrtre. the. Presiding Juclge.

X I did not file a Notice of claim to the use of water in the SRBA because:
Sggattached Memorandum in Support o.f Motion to File Late Notice qf Claim.

I filed a Notice of Claim and elected to defer judicial proceedings on my domestic or
stock watering use. I desire to reinstate my Notice of Claim for domestic or stock
watering use.

I am providing legal and factual documentation for my claimed use of water. You must
describe these documents.and attach a readable copy. (You do not need to fill this out if
you are reinstating a Notice of Claim for domestic or stock watering use, but you must
attach a copy of your Notice of Claim.)

Notice

X

I have attached:

\q A tully completedNotice of Claim (available from IDWR).

D A claim filing fee for a domestic and stock watering use. IDWR may charge this
fee pursuant to I.C. g 42-I4I4. To determine this amount, contact IDWR at (800)
451-4129.I have enclosed a check payable to: State of Idaho Department of
Water Resources in the amount of $_.

tr\ A claim filing fee and alate claim fee for those claims other than a domestic or
stock watering use for which a notice of claim was not filed. To determine this

SF. 4
Amended 10/16/97 Page 2

SCANNED

lvlAlt 3 1 ?00$

(over)



amount, contact IDWR at (800) 451-4129.I have enclosed a check payable to:
state of Idaho Department of water Resources in the amount of $200.

Follow these instructions regarding the hearing on this motion.

1. Contact the Clerk of the SRBA Court (208-736-301 1) to request a hearing date
and time.

2. Fill in the following information:

This motion will be heard on June 16- at 1:30 pm

(lnsert Date and Time)

at the SRBA courthouse, 253 Third Avenue North, Twin Falls, Idaho.

MOTION TO F'ILE AN AMENDED NOTICE OF CLAIM

A Motion to File an Amended Notice of Claim may require a hearing before the Presiding Judge
or Special Master or may be granted by leave of the court or by written consent of the parties and
the Idaho Department of Water Resources. Leave to amend a claim shall be freely given when
justice so requires.

tr I must amend my Notice of Claim to the use of water in the SRBA because:

I am providing legal and factual documentation to support my amended Notice of Claim.
You must describe these documents and attacha readable copy.

I have attached:

tr An amendedNotice of Claim (available from IDWR).

n Payment of the following additional fees required by IDWR:

SF.4
Amended 10116/97 Page 3

$CIANNED

MaR 1 1 ?tlng

(over)



VERIFICATION (Must be completed)

State of ldaho

County of Twin Falls

Paul , being first duly swom, upon oath, deposes and says:
(lnsert name of person filing form)

That I am the party/claimant filing this motion for late or amended claim (as listed on
Page2) as defined by I.C. $$ 42-14014(1) and (7) or that I am the attorney for the party/claimant
filing this motion for late or amended claim and that I have read this motion, knowlts contents,
and believe that the statements are tnre to the best of my knowledge.

filing motion

ln

Subscribed and sworn to before me on
(Insert Date)

Public for
Residing

..7 My Commission expires:
OF TT}ttrtf!atlrt

INSTRUCTIONS FOR MAILING

You must mail this form, including all attachments, to the Clerk of the SRBA Court.
FAX filings will not be accepted by the SRBA Clerk of the Court. You must also send a copy
to all the parties listed below in the Certificate of Mailing.

SF.4
Amended 10116/97 Page 4

SCANNED

MAR 3 1 2fi09
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I certifu that on
this form, including all
copies, postage prepaid

CERTIF'ICATE OF MAILING

9? 2009 I mailed the original and copies of
attachments, to the following persclns by mailing the original and/or
and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
POBox2707
Twin Falls, lD 83303 -27 07

2. Copies to:

IDWR Document Depository
PO Box 83720
Boise,ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
PO Box 44449
Boise, ID 8371l-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, MSC 033
Boise,ID 83724

If you are filing an amended Notice of Claim in a subcase being heard before the
Presiding Judge or a Special Master, you must serve a 

"opy 
ott all parties to that subcase.

(lnsert Names/address of parties)

attorney mailing the form

J

SF. 4
Amended 10/16/97 Page 5

SOANNED

hlAll 3 1 Z00g

(over)
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SRBA Form No.42-1409-1 (lnternet 2/09)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENEML ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

CIVIL CASE NUMBER: -39576
ldent. Numb er 3?- E d /
Date Received
Receipt No
Received By:

NOTICE OF CLAIM
TO A WATER RIGHT

ACQUIRED UNDER STATE LAW
Please type or print clearly

1. Name of Claimant (s) GERALD B. & AUDREY BASHAW

Mailing Address PO BOX 767
Street or Box

2. Date of Priority (Only one (1) per claim)

Phone (208) 788-6571

PICABO lD Zlp 83348
State

APRIL 1,1950
Month Day Year (YY.YY)

3. Source of water supply (Check one) Ground Water (/) or Other ( ) (a)

4. a. Location of Point of Diversion is: Township 1N Range 19E Section 35

sw , 1/4 of sW 
, 1/4 Govt. Lot_, BM., county of BLATNE

Additional points of diversion if any: NWNW, S2, T1S, R19E, BLAINE COUNry

b. lf instream flow, beginning point of claimed instream flow is:

Township _, Range Section _, _, 114 of _, 114

Govt. Lot _, BM., County of _
endingpointis:Township-'Range-'Section-'-',ll4of-,1l4

Govt. Lot _, BM., County of _
5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines. Headgates ,Etc),

in use, the
AT EACH

dimensions of the diversion works as constructed
WELL. WATER IS PUMPED INTO PIPES AND

City

which is tributary to (b)

Parcel (PlN)no.

lf available, GPS Coordinates

DISTRIBUTED TO PIVOTS. BOTH WELLS ARE 75 FEET DEEP

SCANNED

l.NAt{ 3 I 2009



6. Water is claimed for the following purposes:

For tRR|GAT|ON

(both dates are inclusive MM-DD)

1sm 4|15 +^ 10131

(cfs)

2CFS

(acre feet)

For_purposes from to amount_
For_purposes from to amount_
For urposes from to amount_
7. Total quantity claimed (a) 2CFS cfs) and/or (b) _(acre feet)

8. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and
number of livestock, Etc.)

9. Description of place of use:
a. lf water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. lf water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.

Twn Rng Sec
NE NW s!'I sF. Total-s

NE NW SIi SE NE NW SW SE NE NW shl CF NE NW SW SE

1N 19E 34 16 20 36
35 19 35 54

1S 2 15 5 40 33 35 25 25 18 10 40 246
3 8 30 3 4 45
11 35 3 15 53

Parcel(PlN) no(s). Total number of acres irrigated 434

BLAINE10. ln which county (ies) are lands listed above as place of use located?

1 1 . Do you own the property listed above as place of use? Yes ( ,z ) No ( )
lf your answer is No, describe in Remarks below the authority you have to claim this water right.

12. Describe any other water rights used at the same place and for the same purposes as described above.

37-4142 & 37-11556
None ( )

13. Remarks. THIS WATER RIGHT WAS ORIGINALLY DECREED lN THE CLOVER LAND & LIVESTOCK

CoMPANY V. ALLRED DECREE (MAy 10, 1951)

or

or

or

or

LastName BASHAW rdentification No. 37- BAt

SCANNED

MAR 3 1 2009
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WATER RIGHT 37 4141 P.O.D.

NAIP 2006 AERIAL
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T-156 Pszllozt F-350

14.Basisotcleim(checkone)Benefrcialuse( )PostedNoilce( )License( )parmit( )Decree(y'l
Courl BrttNE cw. Decree MAY 10, 1951 plainliffv. Defendanr cLovER LAND & UVESTOCK

37-801lf applbeble provid8 IOWR Water Right Number

15. Sigmature(e)
(a.) Sydgningbelour. l/We_acknowledge that l/We have received, read and under3tand lhe lrorm entilted.Horg
you will rgc€lvo notices in lhe Coeur d'Alene-spokane River Bastn Adiudication.,' Jb.) fnnje Co I Ido nol ( y' ) wsnrc receive and pay a smallanhualfee for monthty 

"o'piee 
otilre dDinet sneer.

Numbor of altachments:

-

For lndiyldurlg: l|We do sotemnly swear or
foregoing doclmenl ate lrue and correct.

der penalty of perjurythal th6 Etatemenle

Slgnatwe of Claimanl (s)

For organizafions: I do sotemnty swear or affirm under penally of pedury thal I am

ol
lille

lhal lhare signed lhs foregoing document in the space behw ss
0196niyation

of
Iille

and lhal lhe elrtemenls contained

Signalure of Aulhorized Agent Date

Tllle and Olganhatlon

16. Notip ofAppearance:

Nolire is hereby glven lhat l. ALEERT P. BARKER E PAUL L. ARRINGTON willbe

in rhe forgoing document are rue 
"no 

#lltJ,lt'on

l acting as attoney
the dkector to lhe

allewof
claimantbehalf of the claimant abov€. and that all

signlng abovg dlo me El

Slgn8lure

by law lo be mailed by

Oate --^
Addmc6 80x 213e

BOISE, tD E3701.2139

rdenrificetion No. 37- /V t

SCANNED

t4AR 3 1 2009

Laat Nams SASHAW



Albert P. Barker, ISB #2867
Paul L. Arrington, ISB #7198
BARIGR ROSHOLT & SIMPSON II,p
1010 W. Jefferson, Suite 102
P.O. Box 2139
Boise, Idaho 837 0I-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034.

RE0€,fr1€D
Ifif; a I s00s

*1ff4ruffiffi-

Attorneysfor Gerald B. Bashaw & Audrey Bashaw

IN THE DISTRICT COURT OF'THE FIF'TH JUDICIAL DISTRICT

OF THE STATE OF'IDAHO,IN AND FOR THE COT]NTY OF TWIN FALLS

In Re SRBA
Subcase No. 37-800 &

CaseNo.39576

MEMORANDUM IN SUPPORT OF
MOTION TO FILE LATE NOTICE OF
CLAIM

COMES NOW, Gerald B. Bashaw and Audrey Bashaw ("Bashaw"), by and through

counsel of record, and hereby file this Memorandum in Support of Motion to File Late Claim.

This Motion is supported by the Affidavit of Paul L. Arcington (hereinafter "Arrington Aff") filed

together herewith.

INTRODUCTION

This motion concerns two previously appropriated and decreed water rights which have

been continuously diverted and put to beneficial use. The rights were decre ed. in Clover Land &

Livestock Co. v. Allred (Blaine Cty. District Court, May 10, 1951) (Ex. A to the Arrington Aff.)

Since the rights were decreed and have been beneficially used, good cause exists to allow these

late notices of claim.

MEMORANDUM IN ST]PPORT OF MOTION TO FILE LATE NOTICE OF CLAIM

$CANNED

},tAit 3 1 t00$
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)
)
)
)
)
)
)
)
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F'ACTUAL BACKGROT]ND

Water rights 37-800 and 37-801 are ground water rights that were originally decreed in

Clover Land & Livestock Co. v. Allred,on May 10, 195 I. See Aruington Aff.Ex.A. The Court

decreed these rights , eachfor 2 cfs (total of 4 cfs), with priority dates of April 1, 1g30 (37-g00)

andAril l, 1950 (37-B0t). Id.

These water rights have been beneficially used since that time. For example, in the

Comments and Evidence, submitted with Bashaw's Objection to water fight37-4I41, three

individuals testified of their personal knowledge that one of the three points of diversion was

constructed in1947 and had been used for inigation since that time. See Arrington Aff.Ex. B.

When the claim for water ight37-4l41 was filed, Bashaw was unaware of the Clover

Land & Livestock decree for water right 37-800 and 37-801. Similar to the combined diversion

rates for water rights 37-800 and 37-801, the claim for water right3T-4141 is for a diversion rate

of 4 cfs for irrigation.t The Director's Report recommended that water right3T-414I be

disallowed. Bashaw has filed an objection to that recommendation.2 Following Bashaw,s

objection, Doug Jones, IDWR water agent,informed Bashaw's council that he has discovered

the Clover Land & Livestock decree. The Department has identified the two decreed rights,

appurtenant to Bashaw's property, as water right 37-800 and 37-801. To date, no claims have

been filed for either water right 37-g00 or 37-g01.

STANDARD OF REVIEW

Under this Court's AOI, a motion to file a late notice of claim is determined pursuant to

I'R'C'P' 55(c). See AOI $ 4d(2xd) (late claims reviewed under I.R.C.P. 55(c) criteria). The

Court, therefore, applies a "good cause" standard to motions to file late notices of claim. The

I The claim also includes 0.12 cfs for stockwatering purposes.
'^!qqqu * gourt grant this Motion to File Late Niiice'of claim,and the Department recommend new water righrs37-800 and 37-801, as claimed, then Bashaw will withdraw the otjection to water ri$-tt37-4141.
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"good cause" standard is a more lenient threshold than the Rule 60(b) standard. McFarland v.

Curtis,123 Idaho 931,935 (Ct. App. I9g3). The Rule 55(c) "good cause" standard takes into

account the following factors:

1) whether the default was willful;

2) whether setting aside the judgment would prejudice the opponent.

3) as with a Rule 60(b) motion, whether a meritorious position has been
presented.

McFarland,123 Idaho at936; see also Order Granting Motions to File Lat Notices of Claim at I

(Subcase No. 71-10886 et al., July 27,2005).

Other jurisdictions apply similar uiteria, such as: (1) proof that the default was not

willful or culpable; (2) prompt action by the defaulting party to correct the default; (3) the

existence of a meritorious defense; (4) an absence of prejudice to the opponent; (5) whether the

default resulted from a good faith mistake in following a rule of procedure; (6) the nature of the

defendant's explanation for defaulting; (7) the amount in controversy; (8) the availability of

effective alternative sanctions; and (9) whether entry of a default would produce a harsh or unfair

result. See Memorandum Decision and Order on Challenge; Order of Recommitment at6

(Subcase No. 47-14633 et al., March 22,2005).

Finally, in determining whether to grant a motion under Rule 55(c), the Idaho Court of

Appeals has instructed courts to "examine each case in light of the unique facts and

circumstances presented.." Baldwin v. Baldwin, ll4Idaho 525,527 (ct. App. 19gg

ARGUMENT

I. Bashaw Meets the 'oGood Causeo' Standard for Filing a Late Notice of Claim

The central question presented here is whether water rights that (i) were previously

claimed, reviewed and decreed, (ii) have been diverted and beneficially used; and (iii) were not

MEMORANDTJM IN ST]PPORT OF MOTION TO FILE LATE NOTICE OF CLAIM

SCANNED
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originally claimed in the SRBA, should be claimed and ultimately decreed in the SRBA. Since

Bashaw's actions were not willful, the granting of this motion will not prejudice any other water

user, and a meritorious position has been shown, see Order Granting Motions to File Late

Notices of Claim at i (Subcase No. 71-10886 et al., liuly 27,2005), this motion should be

granted.

A. Bashaw's Actions were not Willful

The Court must first consider whether Bashaw's actions were willful. The facts

demonstrate that they were not willful. First, Bashaw filed a claim for the 4 cfs decreed in the

Clover Land & Livestock decree. The combined diversion rate for the decreed water rights is 4

cfs. Mr. Bashaw was simply unaware of the Clover Land & Livestocfr decree at the time that he

submitted his claim or that the priority dates should be adjusted.

Bashaw continued to pursue the right to divert and use the 4 cfs decreed in the Clover

Land & Livestock decree - and claimed under water ,'ight37-4141. Bashaw filed an objection to

the Director's recommendation of disallowal for water figbt37-4141, andis now filing this

motion, seeking to claim the decreed rights in the SRBA.

B. Granting This Motion Will not Prejudice Other Water Users.

No other water users will be prejudiced by the granting of this motion. Importantly,

Bashaw has pursued the right to divert and use 4 cfs as decreed in the Clover Land & Livestock

decree. In particular, Bashaw filed a claim for water right3T-4141, claiming 4 cfs, and has filed

an objection to the Director's recommendation - asserting the right to divert and use 4 cfs. No

additional objections or responses were submitted challenging Bashaw's claim. granting this

right will simply provide an opportunity for the SRBA Court to confirm the rights that were

MEMORAIIDLM IN STJPPORT OF MOTION TO FILE LATE NOTICE OF CLAIM

EEANNED

MAII tr 1 ?ll[g

4



already decreed. No prejudice will result because any pa.rty to the SRBA will have an

opportunity to participate in these proceedings by filing objections and/or responses.

C. A Meritorious Position has been Presented.

Finally, a meritorious position has been presented. As stated above, the failure to file

claims for water rights 37-800 and 37-801 was not wiltful. This water has been put to a

beneficial use since it was decreed. This water was claimed in the SRBA. This water continues

to be used to this day. Bashaw was not aware of the Clover Land & Livestockdecree until

recently, at which time Bashaw submitted this motion. Failure to recognize these water rights

will leave Bashaw without vital water rights necessary for their farming operations.

CONCLUSION

Bashaw seeks to file late claims for his decreed water rights - 37-800 and 37-801. The

facts demonstrate that the failure to file claims for these water rights. Since no water user will be

prejudiced by the granting of this motion and a meritorious position has been presented, the

motion should be granted.

DATED this 30th day of March,2009.

BARKER ROSHOLT & SIMPSON T.Ip

P
Paul L. Arrington

Attorneys for Gerald B. Bashaw & Audrey Bashaw
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CERTIF'ICATE OF SERVICE

I hereby certifu that on the 30th day of March, 200g,I served a true and correct copy of
the foregoing document(s) on the person(s) listed below, in the manner indicated:

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 3'd Ave North
P.O.Box2707
Twin Falls, Idaho 83303-2707

Copies to:

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Chiel Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44449
Boise, Idaho 837 lI-44449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort St., MSC 033
Boise,Idaho 83724

L.
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Albert P. Barker, ISB #2867
Paul L. Arrington, ISB #7198
BARKER ROSHOLT & SIMPSON IIp
1010 W. Jefferson, Suite 102
P.O. Box 2139
Boisc, Idaho 837 0I-2139
Telephone: (208) 336-0700
Facsimile: (208) 3 44-603 4

RECE'VED
IAS 3,t m

*ffiABHffiH.

Attorneys for Gerald B. Bashaw & Audrey Bashaw

IN THE DISTRICT COURT OF'THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO,IN AND FOR THE COT]NTY OF TWIN FALLS

In Re SRBA
Subcase No. 37-800 &37-801

Case No. 39576

AF'FIDAVIT OF'PAUL L. ARRINGTON

I, PAUL L. ARRINGTON, being first duly swom upon oath, deposes and hereby

states as follows:

1. I reside in Twin Falls County and I am over the age of 18. I am an attorney

representing Gerald B. and Audrey Bashaw, in this matter.

2. Attached hereto, as Exhibit A, is a true and correct copy of the water right decree

issued inClover Land & LivestockCo. v. Allred (Blaine Cty. District Court, May 10, 1951).

3. Attached hereto, as Exhibit B, are true and correct copies of the Comments and

Evidence, submitted with the objection filed by Gerald and Audrey Bashaw in subcase 37-4141.

SAYETH NAUGHT

L.

gSANNED

l'lAH 3 1 2009
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)
)
)
)
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SUBSCRIBED & SWORN to before me this 30tr day of March, 2009

Notary Public in
My Commission

of Idaho
L
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of March, 2009,I served a true and correct copy of
the foregoing document(s) on the person(s) listed below, in the manner indicated:

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 3'd Ave North
P.O.Box2707
Twin Falls, Idaho 83303 -27 07

Copies to:

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Chief, Natural Resources Division
Office of the Attomey General
State of Idaho
P.O. Box 44449
Boise, Idaho 837 11-44449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort St., MSC 033
Boise,Idaho 83724

L.
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BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF THE USAGE OF WATER FOR
IRRIGATION PURPOSES UNDER WATER CLAIMS
37-4141AND 37-4142 FOR THE PROPERW KNOWN
AS LOVING SPRINGS RANCH

,dh&r,i *'- Fi a'{"a-'-e** fl'+ L *
SCANNED

},tAlt 3 1 2009

)
)
)
)

COMMENTS AND
EVIDENCE OF

COMES NOW, /fu-< h , and provides the following comments

and evidence in this matter:

1. I have lived and operated farms and ranches in the Picabo and Gannett area for
most of my life and have firsthand knowledge of irrigation and water usage

operations on the Loving Springs Ranch property, now owned by Gerald B.

Bashaw, located primarily in Sections 2 and 3, T' i S, R' i9 E.

2. lwas born in the year i ? 3f
3. To the best of my knowledge, the irrigation well located in the NW1/4 SW1/4

Section Z,T. 15., R. 19 E., at the location shown on Exhibit A attached hereto,

was drilled in approximately 1947.

4. The well began to be used in 1947 to irrigate land primarily north of Gannett

Road. I have observed the irrigation since that time and the extent of irrigation

was sub'stantiatly as shown on Exhibit A attached hereto.

S. The Loving Springs Ranch is located at the lower end of a lateral of the District

Canal Company. Excess water that was not taken by upstream diverters on this

lateral enteis the property at the northwest corner of the ranch and has done so

since 1931 or earlier.

O. Beginning on or about the start of the irrigation season in 1931, said wastewater

nai Ueen Oiverted into the ditch shown on Exhibit A and used for irrigation on the

ranch. I have observed the irrigation since that time and the extent of irrigation

was substantially as shown on Exhibit A attached hereto"f,

DATED this day of P&:-*-*'> ' ,2o-o Z
fro., A, ltkt A- 5ASn/J r/v E

(Signature) (Printed name)

SUBSCRIBED and to before me this ubday of ,2A CI1

PU c
gOTARY Residing at

My Commission

gA":er/

G'2",

to-r-

Slrc



BEFORE THE IDAHO DEPARTMENT OF WATER RE$OURCES

IN THE MATTER OF THE USAGE OF WATER FOR

rCRlgAroN FURPosES UNDER wATER cl-AIMS
174141ANE 374142 FOR TI-.IE PROPERTY KNOWN

AS LOVING SPRTNGS RANCH

COMMENTS AND
EVIDENCE OF

and provides the following comments

)
)
)

i

GOMES NOW,
and evidence in this matter:

1 I have lived and operated farrns and ranches in the Picabo and Gannett area for

mcst oJ my life and have tirs,thand knowledge of inigation and water usage

operations on the Loving $prings Ranch propertyi now_owned by Gerald B'

Bashaw, located primarily tn $ections 2 and 3, T' 1 $' R' 19 E'

7. I was b'orn in the year f fr,E
3. To the besi of my knowledge, the irrigation well located in the NW1/4 $W1/4 .

Section A, T. 1 S., R" ig E; at the location shown on Exhibit A attached hereto,

was drilled in approxlmately 1947.

4. The well began b,be used in 1947 ts inigate land primartly north of Ql1ett
Raad. I have observ€d the inigation sinse thattime and the er$ent of inigation

was substantialty as shown on Exhibit'A attael'red heeto'

S. The Loving $prlngs Ranch is locaied atthe torrrrerend of a lateralof the Distric{

CanalCoripeiny"-Excesswaterthatwas nottaken 
QY. 

uFstream diygrters on this

lateral enters Ute praper{y at the horthwest comer of the ranch and has done so

since 1931 crearlier.

6, Beginning on or about the start cf the inigatiqq s3?tson'in 1931 n said wastewater

6aj neen Otverted into the d,itch shown on ExhibltA and used for iniggtio.n on the

r,anch. I have observed the ir,rigation slnce=thattime and theie:rtent of inigatian

was substantially as shown on Exhibit A attached her€to.

DATED rhr$ isl day of 20e

SUBSCRIBED and SWORN to befsre me this 8? A'V of zoa7.

b

rl
'ril

;.-'.,I{f t. *srn
r'ts;ry Prslic
Sts[E af ld&llo

'' j:.:::i.i::;ii?:i:?EE;i:,-+

at -1
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MAil, I 1 ?nnQ

My



BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCE

IN THE MATTER OF THE USAGE OF WATER FOR

IRRIGATION PURPOSES UNDER WATER CIATMS

3ZAT+T AND 37-4142 FOR THE PROPERW KNOWN

AS LOVING SPRINGS RANCH

COMMENTS AND
EVIDENCE OF

and provides the following csmments

20bz

zo 01.

)
)
)

)

COMES NOW. ,. I r \, )e\
and evidence in matter:

1 I have lived and cperated farms and ranches in the Picabo and Gannett area for

rout oi mV life and have firsthand knowledge of inigation and water usage

op*otionJ on the Loving Springs.Ranch property,,ngw-cYTed by Gerald B'

g;.hJ*, located primari'ty in Seations 2 and 3, T' 1 S, R' 198*

2. t was born in the Year

3. To g-re best of my- lcnowledge, the irrigation well located in the NWt/4 $W1/4

Section Z, T . 1 $., R. 19 E; at the loCation shown on Exhibit A attached hereto,

was drilled in approximately 1947'

4. The well began to be $sed in 1,947 to inigate tand primarily north oi Qple'tt
Road. t trave observed the inigation since that tlme and the extent of inigation

was substantialty as shown on Exhlbit:A attached herdo'

s. The Loving $prtngs Rsneh is located at the lourer end o.f a lateral of the Oistriot

Canat Coripdny.-Excessw,aterthal was nottake,qr []r'upssetm diverters on this

lateral enters tft" piop**y at the northwest comei of the ranch and has done so

since 1931 or earlier.

6. Beginnlng CIn or ab,outthe start of the irriu{iqlsgason in 193-1, sai! wastewater

nal b'eeridiverteO lnto the ditsh shovrn sn E:cfribitA and usgd for inigation on the

ranch. I have dGffi-iii;ini;ttiqn since thattime,and the extenf of inigation

was substantially as shown sn ExhibitA attached heteto.

DATED this J daY of

(Signature) (Frinted name)

SUBSORIBED and SWORNIo before me thls ,N ou,

"'r'f,EiJihr$iii.. -+-"'r 
5'

[,_i-r.l'iil L. PECK

l'i<*rrY hddic
Snrc oi l'dabo

-.- '-.r*-:.r::o I ' ' -' *-' 'rga'*::e!{is€ 
"'

of

Regidingat
My Cornmission

.ECANNEF
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State of ldaho
Department of Water Resources

Adj ud ication Recom mendation
37-801

Water Service Area Boundary forAudrey Bashaw
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IDAHO DEPARTMENT OF WATER RESOURCES

RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAIVIE AND ADDRESS

SOURCE:

QUANTITY:

PRTORITY DATE; 04/01,/t950

POINT OF
DIVERSTON:

37-801

AUDREY BASHAW
PO tsox 767
PTCABO ID 83348

GERA].D B BASHAW
PO BOX 767
PICABO ID 83348

GROUND WATER TRIBUTARY:

2 .000 cFs
794 .00 AFY

The rights listed below are limited to a toLaf combined diversion rate of 7.48cfs and to a total combined annual diversion volume of 1309 AF. combinedRight Nos.: 37-!25, 37-1L55G , 37-4142, 37-800 & 37-801.

PURPOSE AND
PERIOD OF USE:

P]:ACE OF USE:

ToLs Rl-9E s2
T01S RL9E 52

PURPOSE OF USE

TRRIGATION

SWNWSW Within BLAINE County
SENWSW Within BITATNE County

PERIOD OF USE

04/15 t0/3t

OUANTITY

2.000 cFS
794.00 AFY

IRRIGATION in BLAINE counIv

T01N R19E S34 NESE L6.00 T01N R19E S34 SESE 20.00
T0r-N R19E S35 NWSW r-9.00 TOr-N R19E S35 SWSW 35.00
T01S R19E S02 SWNE 1 5.00 TolS R19E SO2 SENW 5.00
TO1S R19E SO2 NESW 4O.OO TO].S R19E SO2 NWSW 33.00
T01S R19E S02 swsw 35.00 T01S RL9E S02 sEsw 25.00

T01S RL9E S02 NESE 25.00 TO1S RLgE SO2 NWSE L8.00

T01S Rl"9E S02 swsE L0.00 T01S R19E S02 SESE 40.00
T0L5 R19E S03 SWNE 8.00 ToLs RL9E SO3 NESE 30.OO

Tol-s R19E S03 NWSE 3.00 ToLs R19E S03 SESE 4.00

T01S RL9E S11 NENE 35.00 Tol-s Rl-9E sL1 NENW 3.OO

ToLs R19E Sl-1" NWNW 15. OO

434 ACRES TOTAL

The rights listed below are limited to the irrigation of a combined total of 374ggres in a single irrigation season. Combined RIghL Nos.: 37-1-25, 37-],L55G,37-4142, 37-800, 37-801.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMTNISTRATION OF THTS WATER RIGHT:

This partial decree is subject to such general provisions necessary forthe definition of the rights or for the-efficieirt administration of the waterrights as may be ultimately determined by the court. at a poini in time nolater than the entry of a final unified &ecree. Section +z-:.+:-'Z(6), IdahoCode.

EXPLANATORY MATERTAL: BASIS OF CLAIM - Decreed



STAFF TIME LOG
LATE CL.AIMS

Claim No(s). 7 '1 -- 0t

Staff Date Activity Times Hourst d rre 5



State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street . P.O. Box 83720 . Boise, Idaho 83720-0098
Phone: (208) 287-4800. Fax: (208) 287-6'700. web Site:www.idwr.idaho.gov

June 25,2009

C. L. "BUTCI.I" OTTER
Covernor

DAVID R. TUTHILL, JR.
Director

ALBERT P BARKER
PAUL L ARRINGTON
BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139
BOTSE lD 83701-2139

RE:

Gentlemen:

The Notices of Claim to a Water Right you filed for your clients referenced
above were received from the SRBA Court recently. I have enclosed receipt
#C088860 for the filing fees your firm paid.

Your clients' Notices of Claim will be investigated and reported to the
Cour't in a future supplemental Director's Report. Please contact me at 2Ogl2BT-
4916 if you have any questions.

Please notify us in writing if your clients'address changes or if there is a
change in ownership of their properly and water rights.

Snake River Basin Adjudication (SRBA)
Notices of Claim to a Water Right #37-800 and O7-g01
Your Cl ients: Gerald B, and Audrev C- Bashaw

Sincerely,

Craig L. Saxton
Water Rights Supervisor
Adjudication Bureau

CLS:ss:region
Enclosure: Receipt Referenced Above
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