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fN THE DTSTRTCT COURT OF THE FIFTH ,JUDICIAI' DISTRICT OF THE S'IATE OF IDAHO,
IN AND FOR THE COI'NTY OF TWIN FATLS

IN RE THE GENERAL AD.]UDTCATTON
OF RTGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM

Pu::pose
IRRIGAT]ON

Total Quantity Appropriated is:
0.7 c.F.s.

8. TotaL consumptive use:

CIVIL CASE NUMBER: 39s76

NOTICE OF' CI,ATM TO A WATER RIGHT
ACQUIRED In{DER STATE IJAW

l-. Name of Claimant(s)

C E MOLYNEUX Phone: (208)823-4573
O8O LATDLAW PK RD
CAREY ID 83320

2. Date of priority: 03/30/Lgg3

3, SOUTCC: FISH CREEK Trib. LO: I,TTTIJE WOOD RIVER

PoinL of Diversion:

Township Range Section 1-/4 of 1,/4 oi L/4 LoE County

O].N 228 33 NE SE BIJAINE

Description of diverting works:

Exist,ing headgate and buried pipeline to gravity sprinkler

Water is used for the following purposes:

4

fdent. Number
Date Received
Receipt No:
Received By:

37 -7378
t/1,7 /teeL
s0 r_2 959

(or) A. F.A

Type

(pivot)

5

6

7

From To C.F.S
04/L5 tO/1-5 0.7

L
37 -7378 03 / 1,5 /2002



t-0.

9 - Non-irrigation uses

Place of use:

Township Range Section L/4 of L/4 Lot Use

OJ-S 228 15 SW SW IRRIGATION

Acres

35

Section Acres 35

01s 228 L6 SE SE IRRIGATION 35

Section Acres 35

Total Acres 70

l-1. Place of use in counties: BLATNE

12. Do you own t,he property listed above as place of use? yes

13. Other Water Rights Used

14. Remarks:

THIS CLAIM IS FOR THE ENTIRE PORTION OF WR 37_00737

1'/12/0L Lf; ownership changed,fohn and Kristy Molyneux to A.W., Maxine, C.E., and
Ingeborg Molyneux per 1409(6) and deeds received S/]-5/OO. Claim al_so amended t,o
conform to Second Amended Final- Order of Transfer 3922.

Right nos. 37-007378 and 37-007808 are subject to the conditions of the Second
Amended Final- Order (daUed 4/L4/98) in the matter of the Application for Transfer
3922. (as follows. )

It is hereby ordered that application for Lransfer no 3922 is coNDITfONALLy
APPROVED with the following conditions:

The change authorized by this transfer shall be accomplished within one (1) year
of the date of this approval.

A totalizing measuring device Lhat measures instantaneous fl-ow rate, accumulates
total volume, inc1udes a lockable conLrolling works, and is of a type approved by the
Department shall be maintained on t,he divert.ing works in a manner Lhat wil_l provide
the watermaster suitable control_ of the diversion.

No l-ess than one-ha1f of the flow rate diverted to the circular pivot must be
derived from either st,orage water or from ground water right,s appurtenant Lo or
leased to t,he l-and irrigated by the pivot.

The combined fLow rate of waLer diverted pursuant Lo waLer right nos. 3T-oo737B
and 37-007808 is Limited to i-.0 cfs.

)37 -7378 03 / ts /2002



Unless otherwise adjusted as provided herein, the tota] volume of wat,er diverted
pursuant Lo water right nos. 37-007378 and 37-OO78OB is limited to 140-acre feet
annually. These rights when combined wit.h al-I other rights shall- provide no more
Lhan 0.02 cfs per acre and not, more than 4.0 acre-feet, per acre for t,he place of use.

Use of waLer under the transferred water right nos. 37-OO737B and 37-O07g0B will
be regulated by the watermaster of State Water District No. 3"7-V, Fish Creek.

Any pro rate reduction of water right. nos. 37-OO737B and 37-007808 during period.s
of water shortage shall be calcu1ated as if the water right holder is entitted to
divert a flow rate of 1-.4 cfs. The watermasLer wil-l- only reduce the flow rate below
1.0 cfs by an amount equal to the amount that a water right which aut,horized
diversion of L.4 cfs would be reduced to l-ess than i_.0 cfs.

Any party shall be entitsIed to petition the Department within five (5) years from
the effective date of this order seeking to rnodify the approvaL conditions of this
transfer reJ.ating to enJ-argement or injury, provided the petition is based. upon
factual evidence resulting from the transfer one or more years foltowing approvaL and
implement'ation of the transfer. The petitioner shalI serve a copy of the petition
upon the other parties to this proceeding or their successors in interest. The
petition shall be considered and resolved by the Department as a separate proceed.ing.

Per Transfer 3922 approval documenL:
The diversion rate to Hot, Springs Canal Conveyance under right 37-OOTBOB shaLl be

determined to be eit.her 0.20 cfs or 0.30 cfs in the Snake River Basin Adjudication,
as stipulated.

15. Basis of Claim: Decreed

3
37 -7378 03/Ls/2002



State of Idaho
DEPARTMENT OF WATER RESOURCES
l34l Fillmore Street, Suite 200, Iwin Falls, ID 83301-33g0
Phone:

SOUTHERNREGION

March 15,2002

Si

736-3033 FAX: 736-3037

DIRKKEMPTIIORNN
GOVERNOR

KARL J. DREHER
DIRECTOR

C E MOLYNEUX
O8O LAIDLAW PARK RD
CAREY ID 83320

Re: SRBA claim(s) g7-7grB, z7-7BoB, 37-1sD, 37-263D, 3T-121g
Decreed Water Rights g7-11gg8, 37-11Bgg

Dear Mr. Molyneux:

Pursuant to the change in ownership request that has been submitted to the
Department, we have changed the record of current ownership to you. please
find the enclosed copies of the computer records of the craim(s) noting the
change in claimant' Review these records and if there is an error, or you have
any questions, please contact this office.

v

Trish Fawcett
Technical Records Specialist

Enc.



State of Idaho
DEPARTMENT OF WATER RESOURCES
1341 Fillmore Street, Suite 200, TWin Falls,ID 83301-3390
Phone: (208 ) 736-3033 FAX: (208) 736-3037

SOUTHERNREGION

March 15,2002 DIRK KEMPTIIORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

C E MOLYNEUX
O8O LAIDLAW PARK RD
CAREY ID 83320

Re: SRBA claim(s) 37-797B., g7-790F.,37-1 sD, 3T-263D, 3T-121g
Decreed Water Rights gT-11ggg, 37_1 1gg9

Dear Mr. Molyneux:

Pursuant to the change in ownership request that has been submitted to the
Department, we have changed the record of current ownership to you. please
find the enclosed copies of the computer records of the claim(s) noting the
change in claimant. Review these records and if there is an error, or you have
any questions, please contact this office.

Trish Fawcett
Technical Records Specialist

,

Enc.



. 
STATE OF IDA-BO

IDABO DEPARTMENT OF WA:TER RESOIIRCES

NOTICE OF C}IANGE OF WATER RIGHT OWNERSHIP
$'{A0l I 3 ilurp

Pleasc print or typc. Auach pages with additional information Insrucrioru are on lhe back of -flH$ffffiHf;;g;t*tE*
Incomplete fonns will bc rcturncd.

t. Water Right Numbcr(s) 31 a Y3T ts 37 - 78CB
Adjudication Claim Number(s) _

2. The following REQUIRED informarion must be zubmitted with this form.

A. A copy of the most recenl DEED, TITLE POLICY, CONTRACT OF SALE. or orher legd drcument indicating 1'oul
orvnership of tlte prope rty and rvater rights or claims in question, WTfH ATTACTIED LEGAL DESCRIPTION.

AND
B. PLAT OF PROPERTY or SURVEY lvtAP for parcel of ten acres or l*ss. Cthesc are usually on file with rle county.)

OR
C. For rvater rights or adjudication claims involving ten or morc iriigated acres. a USDA Farm Service Ageucy (formerly

ASCS) AERIAL PI{OTO with irrigated acres outlined and poin(s) of diversion clearly marked.

iormer ffS,* *o\Jn{-r+ S*-b.nq ut*til^q,,*l

, 'r i,, i l; I \: i : ! ;

3
Ormer/Claimant(s)

Nerv orvner/C lai mant(s)

Nerv lvlailing Address

lhnc (Chc<k mc! | I l0R,( lAlto/oR

It".{ Gon,"r-t}/{iec"bo Rd - oho 0uir'dl.ur*: €,( '{Ld "

3-q-r-\$-U\-.r_. +5 $el tt eqr.Lq ,,.$ .635 f6

+

6.

Ciry, State and ZIP Code

Nerv'felephone Number (&st ) <.j.3 9s{3
Date .vou acquired tle property

lf you have acquired only a portion of the former owner's iropctty, IDWR may need to split the water riglt($ or
adjudication claim(s). If this appLies. describc in detail yrJur portion of each water right or adjudication claim in the spaes
bclorv. lf necessar.v, atrach addirional pages.

Number of acres acttrally irrigatea ?D Numbcr and tpc of stock *ht-,. J"o^jUr

Diversion rate in CFS ,? q' 
' ? Number of homes Other uscs

' orti< lcct p.r so<c.d

Lf a rvater right or adjrrclication claim is being split and you are not zure how to identi-$ your portion of the original rig.ht or
claim, ple.rsc contact ttre nearcst IDWR oflice for assistance.

Signature of New
O*'ner/Claimant(s)

Date

(Corporations or odter organizatioos must zubmit a list of directors/ofFcers demonstrating authority to sign forrr-)
For Snake River Basin Adjudication Ctaims: If you are represented by an attorn€,y and you want IDWR to corr':s-- .d
directly rvith your attorney for all matters retated to your ctaims, pleasc atuch a Notice of Appearance completed -u..- , rur
atl0rncy.

I

Q ,F,a'%-trru oav 3/{/o=-
T

rl

8.
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(Space above this line for Recorder's use only)

QUITCLAIM DEED

FOR VALTIE RECEIVED, INGEBORG A. MOLYNEUX does hereby convey, release,

remise and forever quitclaim unto cLARENCE E. MoLyNEIrx, a single man, as his sole and

separate property, of 080 Laidlaw Park Rd., Carey, ID 83320, the following described premises

situated in the County of Blaine, State of Idaho, to_wit:

Parcel I:

Township 1 south, Range 22East,Boise Meridian, Blaine county, Idaho

Section 15: S%SW%
Section 16: N%SWY4, E%SE%, S%SW%
Section 17: E%SE%
Section 21: Lots I and2
Section 22: Lot 4

Parcel II:

A Parcel of land being ali that portion of the Nw%sw%, Section 15, Township t
South, Range 22East,B.M. Blaine county,Idaho, lying southerly of the soutir
boundary of the carey-Kimama Road, more particularf described as follows:

Commencing at an aluminum cap marking the West One-euarter of said Section
15, from which a brass cap and an original stone marking tie Southwest Corner of
said Section 15, bears South 0o14'38" East,2676.g5 feetl

thence South 0ol4'38" East, 117.99 feetalong the West Boundary of said Section
15 to the South boundary of the carey-Kimama Road which point is the Real
Point of Beginning:

thence south 6lo2l's2' East, 830.6 2 feetalong the south boundary of said carey-
Kimama Road;

thence South 57"21'57" East, 427.39 feet along the South boundary of said. Carey-
Kimama Road;

QUITCLAIM DEED/I



thence South s4"42'4g East, 2gg.29 feet, more- or less, along the South boundaryof said carey-Kimama Road, to the East Boundary of saidNfiilsd;;i;#'
15;

thence South 0ol3'r4" East 427.M feet along said East boundary of NW%sw%,Section 15, to the Southeast corner of said Nwzswyi;-sJction ts;

thence North 89"54'33" west, r320.7r feet along the South boundary of saidNw%sw%, section 15 to the west boundary of-said Nwz.swz;

thence North 0"r4'3g" west, r220.44feet along the west boundary of saidSection 15 to the point of beginning.

together with its appurtenances.

DATED this / day of Feb ruary,Z[L2

STATE OF IDAHO

County of Blaine

R.S 14

*
My

I
OF tD

,4 thc

)
)
)

ss.

o MOL

Public
at:

on this E^l*:*l*^"q ,-?0:0z,before me, a Notarv public in and for said state,personally upptFa INGEBORc e. l,rorYNElrx t ro*n o, identified to me to be the person

il::t#t"e 
is subscribed to the within instrument, *J urho*ledged to ,o, itut she executed

*tloTAtp

Pusulc
'-4.-

QUITCLAIM DEED/2



lnstrurnent
HAILEY, BLAINE,

f^{62327
,to

2002{3{6 O9:22:29 No. ofPages:2
Recorded for : A W illOLYt{EUX
IIARSHA RIEiIANI{
Ex-Offfcio Recorder

Fee: 6.00

lnd.r to: WTYTCICTCORP DEED

QUITCLAIM DEED

For value feceived ,A..w. MOLYNEttx and MA)flNE MOLYNEUX, husband and wife, herein

after called the Grantor, do hereby convey, release, remise and fcrever quitclaim unto C. E.

Molyneux' an urunartid martr whose address is 080 Laidlaw Park Road, Carcy,Idaho g3320,

hereinafter called the Grantee,

AII the Grantor's interest in the fbllor.ving described premises situated in Biaine County, Idaho, to-

wit:

Exhibit "A" attached hereto.

Together r,vith their appurtenances

Dated fu f ,2oaz.

A.W lVlaxine

County ofBlaine

9:M 5, zaa2,before me a Notary public of said state, personalry appeared A. w.
Molyneux and Maxine Molyneu>q husband and wife, known or identified 1o ;; to be the persons

Ilt:l:*es are subsciibed to the within instrumeni, and acknowledeed to me thar they executed
rne same.

STATE OF IDAHO

Public Idaho

C

{r

1-2003
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Exhibit "A,'

Parcel I:

Township 1 South ' Range 2'East,Boise Meridian, Braine county, Idaho.

Section 15: St/2SW1/4
Section 16: lrlV2SW II4,E1./ZSE!I4, 31l2SWI/4
Section t7: EI/2SEL/4
Section 2l: Lots 1 and 2
Section 22: Lot 4

Parcel II:

A parcel of land !:ip3ir that portion 
-of 

the Nwli4swll4, section 1i, Township l south,Range 22East, e.na., erain: il;;;; lguh.o,iyi";;;oty ortn" s""ir, u"*aary ofthe carey_Kimama Road, more particurarry orr.;u.a 
"r'fbiil;r,'---'y 

or tne south bou

commencing at an aiuminum cap marking the west one-euarter corner of said Section i5, from
l'J,:i 3 [H:H"il1r:?#?"i;;;' mirking the southwest corner orsaid Secrion 15, bears

thence south 0 l4'38" East, i 17.99 feetaiong the west Bounriary of said section 15 to the southboundary of the carev-Kima;n R;;*hich ioint i, irr" n.a point of Beginning:
thence south 67 21'52* East, 830.6 2 tleetalong the south boundary of said carey-Kimama Road;
thence south 57 2l'57* East' 427.39 feet along the south boundary of said carey-Kimama Road;
thence south 54 42'48' East,288'29 fe:t, more or less, arong the. south boundary of said carey-Kimama R oad, to the East Bound or saiti 

^ 
*.* i/4silr;;, !..tion i;; 

--*,,-,

thence south 0 l3'r4'East,427.44 feet along said East boundary ofNWll4s wll4,section 15,to the Southeast corner of said Nwr/4swi7?,"s*rr""" is,'

llllffJni:H"'*-::;',H:#i?lif,ff#i,i?ff 
;:""boundaryorsaidNw,,4sw,,4,

lTff:ift#l*ll=*" 
west' 1220'44reet aiong the west boundary orsaid section 15 to the
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IN THE DISTRICT COURT OF THE FIFTH .]UDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TW]N FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

CIVIL CASE NUMBER: 39516

1. Name of Claimant(s)

C E MOLYNEUX
O8O LAIDLAW PK RD
CAREY ID 83320

Phone: (208)823-4513

INGEBORG MOLYNEUX
O8O LAIDLAW PK RD
CAREY ID 83320

Phone: (208)823-4573

A W MOLYNEUX phone z (208)jB8-2552
1174 GANNETT PICABO RD
BELLEVUE ID 83313

MAXINE MOLYNEUX Phone: (208)jBg-2552
1174 GANNETT PICABO RD
BELLEVUE ID 83313

2. Date of Priority: 03/30/1883

3. Source: FrSH CREEK Trib. to: LITTLE WOOD RIVER

Point of Diversion:

Township Range Section

01N 228 33

NOTICE OF CI,AIM TO A WATER RIGHI
ACQUIRED UNDER STATE I.AW

L/4 of 1-/4 of L/4 LoL

NE SE

Ident. Number
Date Received:
Receipt No:
Received By:

County

BLAINE

31-'1318
1./1.7 /91,

4

q Descripti-on of diverting works:

Existing headgate and buried pipeline to gravity sprinkler (pivot).

137-7318 0r/L8 /200L



6. Water is used for the following purposes

Purpose
IRRIGATION

Total Quantj-ty Appropriated is
0.7 C.F.S.

8. Total- consumptive use:

9. Non-irrigation uses:

From To C. F. S.
04/L5 1,0/1,5 0.7

(or) A. F.A

'7

10. Pl-ace of use:

Township Range Section

01s 228 15

I/4 of 1-/4

SW SW

Use

IRRIGATION

Section Acres

IRRIGATION

Section Acres

Total- Acres

Lot Acres

35

35

35

35

10

0ls 228 1_6 SE SE

11. Pl-ace of use in counties: BLAINE

12, Do you own the property listed above as p.l_ace of use? yes

13. Other Water Rights Used:

1"4 . Remarks:

THIS CLAIM IS FOR THE ENTIRE PORTION OF WR 37-OO-73'7

1/1'2/01- lf; ownership changed John and Kristy Molyneux to A.W., Maxine, C.E., andIngeborg Molyneux per 1409(6) and deeds received 5/1,5/OO. Cl-aim al-so amended to
conform to Second Amended FinaL Order of Transfer 3922.

Right nos. 37-007378 and 37-007808 are subject to the conditions of the Second
Amended Final order (dated 4/L4/98) in the matter of the Application for Transfer
3922. (As follows. )

It is hereby ordered that application for transfer no 3922 is CoNDITIONALLY
APPROVED with the following conditj_ons:
37-7318 oL/L8/2001 2



The change authorized by this transfer shal-l- be accompJ-ished within one (1) yearof the date of this approval_.
A totalizing measuring device that measures instantaneous flow rate, accumul-atestotal- volume, incl-udes a l-ockabl-e control-Ij-ng works, and is of a type approved by the

Department shall be maintained on the diverting works in a manner that wil-I providethe watermaster suitabl-e control_ of the diversion.
No less than one-half of the ffow rate diverted to the circuJ-ar pivot must bederived from either storage water or from ground water rights appurtenant to or

l-eased to the l-and irrigated by the pivot.
The combined flow rate of water diverted pursuant to water right nos. 37-0073T8

and 37-007808 is limited to l_.0 cfs.
Unl-ess otherwise adjusted as provided herein, the tota] vol-ume of water divertedpursuant to water right nos. 37-007378 and 37-0O78OB is ]imited to 14O-acre feetannualIy. These rights when combined with al-l- other rights shal-l- provide no morethan 0.02 cfs per acre and not more than 4.0 acre-feet per acre for the place of use.
use of water under the transferred water right nos. 37-007378 and 37-00?g0B wil_l_

be regulated by the watermaster of State Water District No. 37-V, Fish Creek.
Any pro rate reduction of water right nos. 37-00737B and 37-00780B during periods

of water shortage shal-l be cal-culated as if the water right hol-der is entitled todivert a fl-ow rate of 1.4 cf s. The watermaster wil-l- only reduce the fl-ow rate bel-ow1.0 cfs by an amount equal to the amount that a water right which authorized
diversion of 1.4 cfs woul-d be reduced to less than 1.0 cfs.

Any party shalf be entitted to petition the Department within five (5) years fromthe effective date of this order seeking to modify the approval- conditions of thistransfer relating to enlargement or injury, provided the petition is based uponfactual- evidence resulting from the transfer one or more years fol-l-owirg .ppro-ra] and
implementation of the transfer. The petitioner shal-l- serve a copy of the petition
upon the other parties to this proceeding or their successors in interest. Thepetition shal-l- be considered and resol-ved by the Department as a separate proceeding.

Per Transfer 3922 approval document:
The diversion rate to Hot Springs Cana1 Conveyance under right 3T-007808 shal-l- be

determined to be either 0.20 cfs or 0.30 cfs in the Snake River Basin Adjudication,
as stipulated.

15. Basi-s of Claim: Decreed

331-73'78 0r /L8 /2001



State of Idaho
DEPARTMENT OF WATER RESOURCES
1341- Fillmore Street, Suite 200, Twin Falls,ID 8330L-3380
Phone: (208 736-3033 FAX: (208) 736-3037

SOUTHERN REGION

January 18, 200L

C E MOLYNEUX
INGEBORG MOLYNEUX
O8O LAIDLAW PK RD
CAREY ID 83320

RE: SRBA Cl-aim(s)

Dear Mr. and Mrs.

A37-007378, A37-007908

Molyneux:

DIRKKEMPTHORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

Pursuant to the change in ownership request that has

been submitted to the Department, we have changed the
record of current ownership to you. Please find the
enclosed copies of the computer record of the claim(s)
noti-ng the change in cl-aimant. Review these records
and if there is an error, or you have any questions,
please contact this office.

Sincerely,

,t
L,j\" tr,i (,,J1 d_ i t'C rff

Trish Fawcett
Technical Records Specialist

enc.

cc: A.W. and Maxine MolYneux



/'jc.Ar i l - tt/7,h ! - ! i lr'.1
REcElvEvdtrr,*

MAY | 5 2000

STATE OF IDAHO tteprtnornof waHRomuror

IDAHO DEPARTMENT oF WATER RESouRCEs 'lardhern'qrbr

NOTICE OF CIIANGE OF WATER RIGHT OWNERSHIP
Please print or type. Attach pages with additional information. Instructiors are on the back ofthis page.

Incomplete be retumed,

737 B - aazgll f.a^s{!r tsga
')

1. Water Right No(s). 7" ll88 Ai7 - t1888 1-

Adjudication Claim No(s).: _

The following REQUTRED information must be submitted with this form:

A' A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal document indicatingyour
ov*'nership of the property and water rights or claims in question, WITH ATTACEED LEGAL DESCRIPTION.

AND
B' PLAT Ox'PROPERTY or SURVEY MAP showing the location of the place of use of the water right(s) or claims(s).
(These are usually attached to your deed or on file with the county.)

OR

)

Fon 42-24142-1409(6') Much 2( 1999

Name and Address of Former
Owner/CIaimant

New Owner/Claimant(s)

New Mailing Address

City, State and ZIP Code

New Telephone Number

-t

C. If your water right or adjudication claim is for ten or more acres of irrigation,
Agenry AERTAL PHoro with irrigated acres outlined and point(s) of diversion
should be submitted in place of the pLAT oF pRopERTy or suR\zey MAp.

A.d. f{lo.*i"e rttol
R-R. r

you must submit a USDA Farm Service
clearly marked. The AERIAL PHOTO

/,rgt^* Scotl^art

080 Lcidlo,'^l K.R d.
3ac.

C,E. rrnulynerX

9' oly

o

4.

3el
A.rJ,r.^d/ or fia.Xi rztol

ll14 (tutne (Checkone): [] and, [] oa and/or
o k [ocd

133 vD
Sqil Q.tlwg, fd-&l$ $JaJ

5.

6.

Gb8 a - qs13

Date you acquired the property 3

Did you acquire att of the former owner's property? If you did, skip this item and go to item 7. If you acquired only a
portion of the former owner's property, IDWR may need to split tlre water righ(s) or adludication claim(s). Describe in
detail your portion of each water right or adjudication claim in the spaces in the box below onty if the water right(s) or
claim(s) need to be split between owners. If necessary, attach addiiional pages. If a water right or adjudicatioriclaim is
being split and you are not sure how to identi& your portion of the originaf rigrrt or claim, please contact the nearest IDWR
office for assistance.

Signature of New Owner(s)
or Claimant(s)

Corporations or other organizations must submit a di to sign form.

For Snake River Basin Adjudication Claims: Please attach a Notice of Appearance completed by your attorney, 'if you wish
IDWR to correspond with him or her for all matters related to your claims.

7

Diversion rate in CFS _ Number of homes you acquired

Number and type of stockNumber of acres you irrigate with this water

Other uses

8.



C.E. & Ingeborg Molyneux
080 Laidlaw Park Road

Carey,Idatro 83320
May, 8 2000

RECEIVh't'

MAY | 5 2000

rlsfinonl d ttbler Rsuroe' QnrirenrRgobr'IDWR Southern Region
1341 Filhnore St., Suite 200
Twin Falls, Idaho 83301-3380

Re: Change of water right ownership
To Whomlt May Concern:

Enclosed please find a'Notice of Change of W'ater Right Ownership" form. I will try to
clarift the chain of ownership for this change. Water rights A37-lissg *O A37-l lsgg
were formerly jointly owned by A.W. Molyneux and Maxine Molyneux (husband and
wife and 50olo owners in the property), and the other 50% of the property was owned by
Molyneux Brothers. A.W. and Maxine Molyneux are still50% owners, ihe other 50% is
now owned by C.E. and Ingeborg Molyneux. It took a series of deeds in order for C.E.
and Ingeborg to acquire the Molyneux Brothers interest.
Attached, please find the following deeds: l. QuitclaimDeed (marked *1.) Showing the
change of ownership from Molyneux Brothers to each individual Brother. 2. euitclaim
leed (marked'2") Showing more ofthe properfy being transferred out ofMoiyneux
Brothers orvnership. 3. Quitclaim Deed ( marked *3') Showing more of the vtotyneux
Brothers share transferred to C. E. Molyneux.

ft was at this point, that C.E. and Ingeborg were able to acquire the individual Brother,s
interests, shown by the wananty Deed (marked'o4'),also attached.
Since some confusion still existed, as to the correct establishment of ownership for
community property puq)oses, the final euitclaim Deeds ( marked *s & 6,), show that
41h" original Molyneux Brothers property is now jointly owned by C.E. and Ingeborg
Molyneux, husband and wife.
It is therefore established that the current owners of this property, and Water rights A37-
11889 and 437-11888, are A.w. and Maxine Molyneux(*-uodiuid. d s}%),uia c.n.
and Ingeborg Molyneux (an undivided 50%).

Furthermore, Water nghts 37-007378 and37-007808 were transferred to this same
property , and condittgmlly approved by the Second Amended Final Order (dated 4-14-
1998) in the matter of the application for transfer No. 3922. Ownership, as previously
established on this propertS is A.W and Maxine Molyneux (an undivid 

"d 
SOotol,and C.E.

and Ingeborg Molyneux ( an undivided 50%).

I hope I have successfully explained the chain of ownership. Please call me at 20g-g23-
4573 rf therc are further questions or if further documentaiion is needed. I would be
happy to assist.



C.E, and Ingeborg Molyneux
080 LaidlawPk. Rd.

, Carey, Idaho 83320
(208)823-4s73
January 9,200t

RECEIVEU

JAN 1 1 2001

ranerment ol Water R@urn'
e^rdh6t'r Eta{tl6r

IDWR Southern Region
1341 Filknore St., Suite 200
Twin Falls, Idaho 83301-3330

Dear Trish:

Enclosed please find a copy of the Wananty Deed we spoke about onthe phone. It
shows the property in question being purchased in 1990 by A.W. and Maxine Molyneux
(an undivided 50o/o), and Molyneux Brothers (an undivided 50%). It also shows that the
property was purchased fromElwin and Robert Coates. While the Second Amended
Final Order does not specifically state that the proposed place of use is owned by A.W.
and Maxine Molyneux and Molyneux Brothers, it does refer to the properfy'ocommonly
known as the Coates.pla,ce" when stating the legal description on Page-6, (+f O) of the
order. It also shows on Page 5, (#s),the original place of use own 

-d 
by John'and Kristy

Molyneux' The Second Amended Final Order refers onlyto the applicants, John and
Kristy Molyneux as*Molyneuxs".
Perhaps this clears up any confusion in this matter. If I can be of any further help, please
don't hesitate to call me at the above number, anytime. I would likeio thank-you for a1
your help regarding this matter.

Molyneux



E*-,u;l';li;auL*iug
{

I

,4
I{

Order llo. 16866

I,IARRANTY DEED

FOR VALUE RECEIVED

Awin L Coates, as to Parcels l, ll and lll, a wldower AND Robert A Coates, as to Parcels ll & lll, a manled
man, a$ his sole and separate property,

Heralnaffer called grantor, hereby granls' bargalns' sells and conveys unto

A W Molyneux and lllaxine Molyneux, husband and wife, as to an undivided 50% interest ANO Molyneux

Brothers, a partnership ccnsisting ot Ciyde L Molyneux, William L Mclynetr(, John l. llolyneux and Clarence

E. Molyneu, as to undivrdd 50o/o interest,

whose address ls: Route 1, Box 400, Bellevue, lD 83313

Hereinatter called the grantee, the following described premises, in Blaine County, ldaho, to wit:

PARCEL I:

Townshlp 1 South, Range 22 East, Bolse.Merldlan, Blalne County' ldaho.
Secllon 16: S1/2 SW1/l N1r2 SW1/4
Secilon 17: E1/2 SE1/4

PARCEL II:

Towrrshlp 1 Soulh, Aange 22 East Bolse Merldlan, Blalne County, ldaho.
Sectlon 15: S1/2 SWli4
Sectlon 2't: Lots 1 and 2
Sectlon 22: Lot 4

PARCEL III:

Townshlp 1 Soulh, Range 22 Easl, Bolse Merldlan, Blalne County, ldaho.
S€cllon 16: E1l2 SE1l4

SUBJECT TO: A Mortgage ln lavor of The Fed€rsl tand Bank of Spokane, ln lhe odglnal amount of
5104,000.00, recorded February 3, 1986, as lnstrument No.270229, rscords ol 3lalne County, ldaho,
whlch the Grantee(s) hereln agree to sssumg and pay accordlng to ltb terms and condlllons.

TO HAVE AND TO HOLD the saij premises, with their appurtenances unlo the said Grantee ard to the

Grantees heirs and assigns forever. And the said Grantor does hereby covenant to ard with the said

Grantee, thet the Grantor is thg oyrnei ir: iae siil:pie ci ri.',;d prenrises; ihei ih€y €re i;es lrcm al!

encumbrances except as described above and that Grantor will warrant and deferd thE same from all lalvful

claims whatsoever,

Dated: October 17,1990

RECEIVtsu

JAN 1 I 2001

1eDefiAont of Water Resoun'
" Cdtthem Elqll6"

Acceptsd and Apprcved
r-fi1r,tl

Accepted and Apprcved 1;r.' l^

i:\rrd_rr,:r6r\wd. I

oJ-
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For Value Received

MOLYNEUX BROTHERS,

do hereby convey,

OUITCLAI}I DEED

Par tner sh i p

release, remise and forever quitclaim unto

EXHIBIT fiAil

6'\,
\:,

A't'J' MoLYNEUX and MAXTNE MoLyNEUx, husband and wife, an undivided50t lnterest, cLyDE t. M0LYNEUX, a marrred man, an undrvrded 9.99tinterest' wrLLrAl,t L. MoLyNEUxr d singi" man, an undrvided r1. ?stinterest, JOHN r. M.L'NEUX, a narrie6 man, an undivided r.r.. g9tinterest, AND c. E. MOLYNEUX, a married mani an undrvided 16.2?tinterest, as tenants in aorn*or, t ctrr unq.l

the forlowing described premlses sltuated rn Blaine county, to-witr
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Granteest Address: c/o C. E. Molyneux
080 Laidtatr,paiX RoadCarey, ID 83320

together with their appurtenances.
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For VaIue Received

MOLYNEUX BROTHERS' PartnershiP

do herebY conveyt release' remise

OUITCLAII{ DEED

and forever

an undivided

quitclaim unto

50t interest, being all of

C. E. MOLYNEUX' a marlied man'

in.-it""tor | 5 interest
in Blaine CountY' to-wit:

the following describecl Bremises situated

TownshiP lSouthrRange22East'BolseMeridian'BlaineCounty'Idaho
sL/2SW1/4'
EL/?SEL/4.

tx
\i

Section
Sect ion

L5I
1?:

- r'1
:t
}Y :F
r'j I
i' (:"

t'1'1, (-')

" . \.\,

'0

l,i Nt
7J@
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t*
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rn
c)
tr
n
rrl
O(-
l-n
UI{

Granteest Address: c/o C: .E' Molyneux-bgo LaidLaq Park Road

CareY, ID 81320

')



A pirrcel of lancl_being all tlrat portion of the NW1/4 SWI/4, Seclion15, l" ls., I{. zzE., B.-M., r:inid cou'ry, l,rorru, lyi'g soutrrerly of rrre

ff;t,|;r"}":llo;T,I"Ji trre carey_r(in,ouin Roact,-,io* paricurur.ry

c'mmerrcirrg itr. *. alurninurn cilp 'rarki'g t'e wCorner of said .Sectio' fS, fi:o," whic' a tirn* cap
:t^o.n.:- 

rnarki'g t'e Southwest Corner of saiJ- Section0ol4'38" Iiast, Z6j6,gS f""i;

tharr^o I\T^-r t, .\o r ,,^ ^.r

. EXHIIJIT ''A''

ATTACITBD HERETO AND MADE A PART THEREOF

Wesr, t320.7 L

Section 15

est One-Quarter
and an original
15, bdars South

tltettce south 0or4'3Bu East, rr7,,gg feet ar-oqg trre west Bounclary ofsaid sectio' r5 [o rrre sourri 
^b_ou'trary ;i]ir. carey-Kimarna Roacr,w'ic^ poi'r is rrre *EAL porNT oF Il'Grr.rnlNil

f'ltettcc south orozl'sz" rr-ast, g30.62 ['eet along trre south bouncrary ofsaid Carey-t(irnalna Itoacl;

thertce sout' s7"2r's-7" East, 427.3g feet alo'g the sout' boundary ofsaid Carey-Kinlarna Iload;

tlterrce south s4o4z'4.8" East, 2!B.2g feet, more or less, arong thesouth bou'clarv,:,f. rlid crr"v-rirnarna R;;h,";" rhe East bouncrary ofsaid Nwl/4 Swl/4, s""rinii-is;
tlrence SoUth 0o I 3'14"
tlre NW I /4 SW I /4, S
NW li4 SW l/4, Secriorr

East, 427.44 fee! along saicl East boundary ofectiqn 15, to tlre So-utheast Corner oi'rniJ
15;

lhence North ggo54'33"

3{ said Nwl/4 swt/4,
NWI/4 swt/4;

fee_t along the South. bounclary
to the West bounclary of saii



\

BLAINE Ct). REOUEST

trl:

rlqq 0[[ t] p t, 30 tl 343bB
QUITCLAIH DEED

For Value Received

MOLYNEUX BROTT{ERS, parhnership

do hereby convey, release, remise and

the following described
Parcel I:
Township 1
Section L6:

cLyDE t' MoLYNEUX' a rnarried man, an undivided 9.991 interest, j;rLLrAML' HoLYNEux,_? :ingr" ;;;, .n undivlded 11.?5r interest, J.HN r.MOLYNEUX' a marriea:manr--"i: undivlded ri. ggt rnterest, AND c. E.MoLYNEUXT a married r;;; ;; undivided io.zlr, interesi, as tenants incornmon

**r/
fi s"

forever quitclaim unto

prernises situated in Blaine County, to_wit:

East, Boise Meridian, Blaine County, Idaho

l'ili;,,,;',,, . r.,-5RK

South, Range 22
Nl./zswl/4

Parcel I I :
Township L
Section 1"5:Section 2L..
Sectlon 22:

Parcel III:
Township LSection 16:

South, Range Zz
sL/?SWL/ 4Lots L and zLot 4

k

East, Boise Meridian, Blaine County, Idaho

East, Boise Meridian, Blaine County, Idaho
South, Range

EL/?SEL/ 4

Grantees r Address: c/o C. E. Molyneux
980 Laidtaw-paik RoadCarey, ID 83320



t<2gu
WARRANTY DEED

Fs Value Received Clyde L. Mdyna.rx, a Ir€nbj rnan, ar 
'.rdivijed 

9.9s% hteresL subied to he wrrrtrrity htaest of hb wib; rMlkyn L
Mdyneux, a sirqie rnan, an urdivUed 11.75% hteresq John l. l/dyneu, a nrarbl nran, an r.ndivhed 11.99{hbrcsl as to fre carmnity
hterest of his wifu;

Fler€lrafter called h€ Granta, heeby grarls, bargains, sells and converys unto

C. E lVdpetx ard lngebo.g tUdyneux, husband ard wife

whce address b: 08O Lablaar park Red, Carey, lO 83320

l-lereiratrer called tp Grantee, he fiJloflirg descrbed p{emis€s situated h Btaip cornty, lD, towit

SEEATTACHED EXHBTT"A"

Sibi]cl to Mori$ge trc sccure an irrlebledrress of$101,000.@ recs&d Fehuary 3, 1936, as In*nnrantl.Io z1o2lg,MqrF,lgsElwin L CoatssandAd€rE R
Coes, lrwboxl arxl wifg Mulgagc F€derdl brd Bank of Spokane, a coporatin of Spokangwasldqb.!
Mcrrn'an<fun ofaljwable rac conversion agreenutby arxlbetweenA. W Molynen and tvhxirp MoVrnxand Motyrno<BruhesardFaanQedit
Bankof Slnkanerecodcr.lFebnrary 19, l9l, as lrstunrentNo.327820,recor&of BhineCourty,l&in
Assigned tc Nul.lnvest Famr Cletlit Servi<r+ ACA, by LsturrmtrecordedMarch 19, 19t9, as l.sunntNo.425348.
Firnncing Sbtenurt mvering UCC I recorded Felruary 3, I 984 as hr*urrsrt No. 27O23Q Debtor Ehrin L C@tss and Arl€rp R C@bs, Seored party
Fdeml t^and Bank of Spokatrt. Ansxlerrrnt recoded as lrstrrrsrt t lo, 327425, and us*rsrt recqded as ftr*tsrarr No. 4?J345.

Subjrrr o Mortgage to scrurc an irdebterirress ol$123y'00.00 reconJed May 24, 1996, as lrshurrntNo.390568 Morgagcrdu W. Molyrnx udlvlsirr
Molyrrrrl ltusbaxlard wife,lvlolynu Brotlrrs Parrcrship, apadnrshipcorsi*ingofC E Molynarx, sannasClartrrceEMolyrelq q/e LMolynooq
.trolnr lvlolynx, Williarn I- lvlolyrnx Morlgagee Northvres{ Fann Oedit Services, ACA.
Firwrirg Shtrrnrt coverirrg UCC- l reconled Noventer 22, 1999, as lrsurmmt No. 433705 Debtx C E Molyrrax ud lgebcrg Motytn:s S€amd parg
Famr Galit Leasirg Scwiccs Cori:orati<in

TogerJm wirlr 500 sharcs Carey Valley lrrigation ReservoirConpony, Inc,

$4ed to alleasernenb, r(ft of ways, covenanb, resbilims, reservatixs, apli=ble fuIdrB adzanig adinances rd we regtjatixs ad
restbions cf record, and payrnent d muhg pesent year bxes and *sessrnenls as ag€ed b ry pati:s *o\/e.

TO HAVE A ID TO FIOLD Up saiJ pernbes, wAh hei 4p-rtawres unto tp saiJ Grantee {d b he Grail€€'s heis dd 6sifs
fuarer. And tp said Grantor does heleby corersrt to and wih he saH Cr-trrtee, hat tp Grantcr's tre or.nrer h fee stnple of saU pen*s;
tut saU psnises are free fr'wn d enambrapes except c$ent )€as b<es, hrvies, and assessrrBnb, and o<cept U. S. Patst reservatirs,
rcshilims, easerEnts of record, ard easernenb vbble upon he prad;es, and hat Grfltcr lvf, warant ad defend fp srne frsn a! dairs
wfiaboever.

Dated: Decerrber 20, 1999

STATEOF Haho

COL,NTYOFBIaiE

Gt Srb 23nd dqy of Decerrber, 19o9, befue rre, a I'loby fubfc h ad b sab Slatq persaety apaeO C@ L tvt{auoq Wilan L
futCyneu( Jotn l. ft/dyna.o<, kloa.n s iJent'fud to ne to be Fre pescr(s) whce nare(s) ae sl"bscrbed to tre v/ihh klstunent erd

to he sarE.

d trt oiResifrg at Pido, lD
Carmissin Bpies : C2/21 lO3

.. i
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K23064
Lcgul l)cscliption

Exhibit "A"

Pnrcel I:

'l'orvrrship I South, tlangc 22 East, Boise lVleritliarr, Blnine county, ftJaho

Scctiorr l5: S%SW%
Scctiorr l6: N%SW%, E%SE%
Scctiorr 2l: I-ots I arrtl 2
Scctiorr 22: Lol 4

Ititlccl ll:

A-Palccl olkrrrtl bcirrg all tliat portiorr of the NW%SW%, Section 15, Township I South, Rapge
22 Enst, D.iVl. lllaine Coun(y, ldalro, lyirrg southcrly of the south boundary of the
Carcy-Kinr:uua Rontl, rnore par.ticular.ly descr.ibctl as follolvs:

Cottttttctlcittg at ttt nlurttinutn cap nrarking tlre Wcst Orre-Quarter Corner of saitl Section 15,
l'i'oru rvhich n brass cap antl nn original stone nrarkirrg tlre Southwest Corner of saitl Sectiop l5 ,
bcars Sou{h 0"14'38" Ilast,2676.85 teet;

lltcrrcc Sott(h 0o I 4'J8' East, I I 7.99 fcct along the Wcst Boundury olsaid Section l5 to llrc Souf I
boundlly of thc cnley-Kinrarna Roatl wlrich point is the Rcal point of Beginning:

llrcrrcc Soutlt 61"21'52" East, 830.62 feet nlong tlrc Soutlr bouutlaly otsnicl Carey-Kinranra Roar.l;

lltcrrcc Sorrtlr 57"21'57" East, 427.39 lcet alorrg tlre Sou(h bourrdary of said Carey-Kimanra Roatl;

tlrcncc Sorrtlr 54"42'48'i Ensl, 288.29 fcct, rrror.c or lcss, alorrg tlrc Soutlr boundary of said
Carcy-l(irulrrra l{oltl, to (he Easl Boundary olsaid NW%S!V%, Section l5;

llrcrrce Sotrllr0"13'14" Elrsl,427.44 lectalongsaitl Eastbourrr.lnryotNW%SW%,Secliop l5,to
llrc Sorr(lrcast Conrcr of said NW'/oSW%; Section l5;

tltctrce Nortlr 89"54'33" wcst, 1320.71 lcct nlorrg thc Soutlr bounrlary otsairl NW%SW%,
Scctiorr l5 to tlrc lVcst lrourrdnry of said NW%SW%;

tlrcncc Ntrr{h 0"14'38" West, 1220.44 fcet along tlrc West bourxJnry of said Sectiol l5 to tlre
lloirrt of [rcgirrrrirrg
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&-eRECORDING REQUESTED BY AND

WHEN RECORDED MAIL TO:

TERRY G. HOGUE, ESQ.
HOGUE & DUNT.AP, L.L.P.
POST OFFICE BOX 460
HAILEY, IDAHO 83333

BLAINE CO. REQUEST

OF:

'00 nffR 21 Rn i1 06

MARSHA RtEF,IANH. CLERK -_a
FEFS S at

(space above line for Recorder's use) '. '+4+lwi,-, . , --_ - .rr?Jfle;foltil,Iiuad +

OIIITCT,AIM NFF.N

FOR VALUE RECEryED, I, C.E. Molyneux, of 0g0 Laidlaw park Road, Carey,
Idaho, (83320), hereinafter referred to as "Grantor," do hereby convey, release, remise, and
forever quitclaim unto C.E. and Ingeborg A. Molyneux, husband and wife, as community
property, of 080 Laidlaw Park Road, Carey, Idaho (83320), hereinafter refened to as "Grantees,r'
any and all interest I may have in the following described premises, situated in Blaine County,
Idaho, to wit:

Township L South, Range Z2Bast, Boise Meridian, Blaine County,Idaho

sv2sw/
EIlZSF.U4

TOGETFIER Wm{ all and singular tenements, hereditaments, and appurtenances thereunto
belonging or in anywise appertaining, the reversion and reversions, rJmainder and remainders,
rents, issues and profits thereof.

Section L6:
Section L7:

TO HAVE AND TO HOLD, all and singular the said premises, together with the
appurtenances, unto Grantees, and to Grantees'heirs and assigns forever.

-Jt
DATED this ll - day of March, 2000.

GRANTOR:

E. Molyneux

QUITCI-AIM DEED . 1



STATE OF rDAHO )
)ss.

County of Blaine )

on this {day of March, 2000, before me, the undersigned, a notary public inand for said state, personally appeared c. E. MOLYNEUX, known to me Io bcthe pe$on whosename is subscribed to the within instrument, and acknowleiged to me that he executed the same.

n'l wn-NESS WHEREOF, I have hereunto set my hand and seal tlre day and yearfirst above written.

Residing
Commission Expires J'J/--/ay ?

QUITCLAIM DEED - 2
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RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

TERRY G. HOGUE, ESQ.
HOGUE & DUNI-A,P, L.L.P.
POST OFFICE BOX 460
IIAILEY, IDAHO 83333

tl\'. " !. I i' t. i
I llU.. rr',L i,, ,..-, 137118

0""9
BLAINE CO. RE QUEST

OF:

'00 nRR 21 Rn 11 0?

MARSHA RIEi,iANN, CLERK
t.

(space above line for Recorder's use) ir;iilrfr9igr,.o-,

OIITTCI AIM NEtrN

FOR VALUE RECEIVEDT 
_I, 

C.E. Molyneux, of 080 Laidlaw Park Road, Carey,
Idaho, (83320), hereinafter refened to as "Grantor," dohereby convey, release, remise, and
forever quitclaim unto C.E. and Ingeborg A. Molyneux, husbind andwife, as community
property, of 080 Laidlaw Park Road, Carey,Idaho (83320), hereinafter referred to as "Giantees,,,
any and all interest I may have in the following described premises, situated in Blaine County,
Idaho, to wit:

SEE ATTACI{ED DGIIBIT A

TOGETI{ER wTrH a[ and singular tenements, hereditaments, and appurtenances thereunto
belonging or in anylvise appertaining, the reversion and reversions, remainder and remainden,
rents, issues and profits thereof.

TO HAVE AND TO HOLD, all and singular the said premises, together w.ith the
appurtenances, unto Grantees, and to Grantees'heirs and assigns forever.

DATED ,t, l5S day of March, 2000.

GRANTOR:

C
C.E.

(

QUITCLAIM DEED . 1



Uxltibi{ ,,n "

I'nrccl I

'l'orvrrshilr I srrirrr, Ir;rrgc 22 Ijnsr, IJoisc iVrcritriirr, IJririrrc courty, Itrarro
Sccticrrr lS S'/ISWA
Scctiorr I (i: N%SW,A, li%SEtA
Scctiorr 2l: Lu(s I arrtl 2
Sccticrrr 22: Lot 4

Iturccl ll: t
':

A l'irrccl ,Ilirtttl,lrcirrg all lhn( po'riorr of thc Nw%s!yz, section 15, Torv'ship I Sourlr, Rarge22 ljrsr, L].N'r. ut;rirr" cu,,,,ry, il"i,o]'ryi,,g su,,rt,",:t!'oiii," so,,rt, bourrtrary of rrrcc'r'cy-K irrr'rrra Ro'tl, ,,rur.l'rri-.,i", ry rrcscr.ibcd ns foilorvs:

Corrrnrcrrcirrg irl :rrr ;rlrrrrrirrurrr.cir;r rrriutirrg llrc \Vcst Orrc-erurr (cr Corrrcr of saitJ Sccliolr 15,[:",;:;iili: l,iiT;"r:'[_r;iX:;;i;;:':';'iliil,I,l]l !;,,u*v"sico-r,,-". o?,"i,r scc,io' r 5 ,

Ittcttccs'trllr 0"14'J8" L'itsl' I l7'99 fcclirlorrg llrc wcsr Llo'rrt]irryof snidsectiorr I5 to trrcsoutrrbotrrrdir'v of llrc cirrcy-Ki'r;;,;";i;.;rvrricrriroi,,, iriiol-car poirrt of Begi''irrg:
lltcttcc sr'rtrllr 6l,"2.'52" ljitsl, 830'62lccl nlorrg rhc sourrr bourrd.ry of sritJ carcy-Kirrra'ra Roatr;
Ittcttcc sutrtlt 57"21'57" Eitsl, 427'39lect alo'g rhc sourh bou'<.rary of saitl carcy-Kirrra'ra ltoatl;
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STATE OF rDAHO )
)ss.

County of Blaine )

On this {day of March, 2000, before me, the undersigned, a notary public in
and for said State, personally appeared C. E. MOLYNEUX, known to me to bsthe p.r*o whose
name is subscribed to the within instrument, and acknowledged to me that he execjed the.same.

IN WTINESS WHEREOF, I have hereunto set my hand and seal the day and year
first above written.

rr,,'#,y/tj
.i .,'

i i' . n',, '.'"i'*o{ 
]) )' i 

'' 
",L:;ui'fi

'$,1ln1p.tfli*rqui,.,n".

Residing
Commission .t--1/-.#'A'

QUITCI.AIM DEED .2



IDWR Southern Region
1341 Fillrnore St., Suite 200
Twin Falls, Idaho 83301-3380

C.E. and Ingeborg Molyneux
080 LaidlawPark Road

Carey,Idaho 83320

October 18,2000
RECEIVED

ocT 1 e 2000

Re: Change ofwater right ownership
To Whomlt May Concern:

On May 8, 2000,I completed, and then sent to your office a'Notice of Change of Water
fis_lt ownership" form for water rights A37-rtitgg, e3z-11ggg, 37-007378,"and.37-
007808, along with an e4planation letter, copies of deeds, and an aeial*up oittt
properfy. I have not heard any reply from your office after five months andlust wanted
to check and make sure that you don't need any more information to finish the change. If
I can supply you with any more information, please write to me at the above address, or
call me at Q08) 823-4573.

Ingeborg
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j STATE oF rDruIo
DEPARTMENT OE' WATER RESOURCES

DIVERSION RA!E !O
FISE CREEK

I,IUSUIAL PTPELTNE

0.50 cFs

DII/ERSIOII RAIE !O
8q! sPRlttcs

CANAI, COlfTETAfiCE

0.20 cFS

BEITEFICTAL USE PERIOD OF USE

Right l{o. 37-007378 !

TRRIGATION & 04/15 to 10/15
CONVEYAI{CE

Priority: 03 / 30 / 1883

Right No. 37-007808 :

IRRIGATION & O4/L5 to 10/15
CONVEYANCE

Priority:03/30/1883

sonRcE
FISH CREEK

TRANSFER OF WATER RIGHT
frl rE G lE il V EiD

APR 2 2 tggg
TRANSFER No ' 391?- 

, -- ^Jartment of vvater Flesourc
'ATER 

RrcET NO(8) . 37-OO7378r37.-O'78od', snr$hern Qeqion

This is to certify that: rfOEil UOIJYNEITX
KRISTY }IOLYNEUX
RT 1 BOX 190
BELLEVUE ID 83313

has reguested a change to the above captioned hrater right(s). This change in water
right(s; is authorized pursuant t,o the provisions of Section 42-222, fdaho code,
provided the conditions liEted below are met.

0.50 cFs 0.20 cFs oR 0.30 cFSr

II(ITAL: 1.00 cFs 0.{o cFs oR 0.50 cFS*
*To be determined in the Snake River
Basin Adjudication, as stipulated.

IRTBUIARY OF

LITTLE WOOD RIVER

LOCAIfON OF POfMf(S) OF DI\IERSfOI: NESE , Sec. 33, Township OlN, Range 22E
BLAINE County

PI.ACE OF USE: IRRIGATION
TwN RGE SEC ACRES ACRES AcRES TOTAIols 228 15 S9iSW 35 3515 sEsE 35 35

Total number of acres irrigated z 7O

CO$DITIONS OF APPROVAIJ AND REIITARKS

Right Nos. 37-OO737B and 37-007808 are subject to the conditions of the
Second Amended Final order in the matter of Application for Transfer No. 3922.

Dated ttris /5t\ day of A , 1918

J , Director



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 3922 (PORTIONS OF WATER
zucHT NOS. 37-00737 & 37_00780) rN THE NAME
OF JOHN AND/OR KRISTY MOLYNEUX

)
)
)
)
)

SECOND AMENDED
FINAL ORDER

A final memorandum decision and order was issued by the Director of the Department of
Water Resources (the "Department") denying application for transfer no.3922on February 22,
1993. The final memorandum decision and order was appealed to the District Court of the 5th
Judicial District of the State of Idaho (the .,Court").

The applicants, John and Kristy Molyneux ("Molyneuxs"), moved the Court for leave to
present additional evidence. The Court granted the motion and ordered the following be
considered by the Department:

a. Those portions of the soil survey which describe characteristics of
the soils at the existing place of use and the proposed place of use;

b. The watermaster records and any supporting testimony necessary to
determine the dates of delivery of the 1883 and 1905 wateriigntr to users
on the Hot Springs canal during the years of above-normal, normal, and
below-normal rvater supply in the Fish creek system, including but not
limited to the 1993 inigation season;

c. The Minutes of the March l, 1993, water District No. 37_u meeting
and other evidence concerning the method of delivery of the water rights
to users along the Hot Springs canal proposed for the 1993 irrigation
season.

The Cotrrt also ordered the Department to considcr such other evirle'ce as it fincls
material and admissible for the purpose of determining the weight to be given the soil
characteristics set forth in the soil survey.

Additional evidence was presented to the Department at a hearing on February 3,lgg4.
The U. S. Soil Conservation Service Soil Survey of Blaine County was received into evidence.
Expert witnesses also testified regarding the soil survey, and summaries of the soil survey results
were also received into evidence. Minutes of the March l, lgg3, meeting of Water District

SECOND AMENDED FINAL ORDER, page I kjd: molyn2.aor - 04/14/98



No. 37-U were received as an exhibit. Finally, the parties called witnesses who further testified
about conditions of the soils and compared soil characteristics at the existing and proposed places
ofuse.

In its initial decision the Department considered watermaster records, but at the time
determined the records were incomplete and could not be used to compare the timing of water
deliveries. At the supplemental hearing, the parties were not prepared to present information
regarding the watermaster records. The parties stipulated they would compile a list of water
users from the watermaster records for the years 1980 through 1993 and jointly identify the water
rights diverted by each of the individuals listed during each respective year. The summary of the
water right users and water rights diverted was submined to the Department on or about Apil24,
1994, and was incorporated into the record.

The hearing officer issued an amended recommended order on August 8,1994 denying
the application for transfer. The attorney for the applicants stated he would not file a petitionior
reconsideration or exceptions to the recommended order. He requested that the Department
"make appropriate zurangements to have the agency records supplemented to include the
transcript of the hearing conducted to take additional evidence . . . . ,,

On September 13, 1994, the Director issued an order for submittal of proposals seeking
suggestions from the parties about conditions that could be imposed to satisfu concems about
enlargement of use and injury to other water users. Suggestions were submitted by the attomey
for the applicants (James P. Speck), and the attorney for the protestants (Thomas M. Robertson)
opposed the proposed conditions. The Director issued an Amended Final Order conditionally
approving application for transfer no.3922 on May 24,1996. The applicants and the protestants
each filed timely petitions for reconsideration of the amended order through their attorneys. On
June 26, 1996, the Director issued an order granting the petitions for reconsideration.

In their petition for reconsideration, the applicants object to any assumption that the soils
at the new place of use proposed in the application for transfer may be similar to soils at the
place of use under water rights owned and used by Ellsworth Enterprises. Consequently, the
applicants reason that: "There is absolutely no basis in the record to conclude that reducing the
annual volume of water diverted under the Petitioners' decreed water rights to S1yoof the
Department's standard for entitlement is necessary or appropriate to prwent an expansion of
such water rights." The applicants are conect that the record does not establish that the soils at
the place of use proposed in the application for transfer arc similar to soils at the place of use
under water rights owned and used by Ellsworth Enterprises. Consequently, finding of fact no.
59 in the Amended Final Order (no. 56 in this Second Amended Final Order) has been revised,
and finding of fact no. 60 in the Amended Final Order has been deleted. Conclusion of law no.
l0 has also been revised. However the applicants are inconect in concluding that the record does
not establish a basis for limiting the annual volume of water diverted under the transfer to 140
acre-feet, or 50 percent of the maximum volume needed to irrigate 70 acres of land in the
climatic area for the original place of use under the applicants decreed water rights. The

SECOND AMENDED FINAL ORDER, Page 2 kjd: molyn2.aor - Ml14/98



waterrnaster records establish that the applicants and their predecessors only diverted water for
beneficial use 50 percent of the time that water was available to be diverted, and that the average
annual volume of water diverted at 1.4 cfs or less was approximately 140 acre-feet during the
appropriate time period for consideration. To allow a higher volume of water to be diverted and
used after the transfer than what the applicants had historically used under their decreed water
rights during the appropriate time period for consideration would constitute an enlargement in
use of the original rights in violation of g 42-222 (l), Idaho code.

In their petition for reconsideration, the protestants note that ordering condition no. 6 of
the order in the Amended Final Order does not explicitly impose the volume limitation of 140
acre-feet. Condition no. 6 of the order has been revised to explicitly include this limitation.

The protestants also continue to allege that even with the limitation on the annual volume
that can be diverted, the transfer will result in earlier and more consistent diversions during the
early part of the inigation season. The watermaster records establish that under water right no.
37'00737, water has historically been diverted beginning in early to mid May, and subsequent
diversions during the inigation season were historically sporadic. Furthermore, the ,...ord
establishes that the applicants have rights to use water from Fish Creek Reservoir. As a result,
the applicants can manage the use of their reservoir storage water so that when water can be put
to beneficial use, the applicants can presently divert their decreed rights as early and as
consistently as the applicants choose, subject of course to water availability and the limitations
defined under the water rights. Therefore, the transfer will be approved without imposing any
additional limitation on the timing of diversions, even though the soils at the propoied ptu.. of
use have a permeability which is approximately 30 percent greater than the roitt ut the present
place of use.

The protestants also allege that the Department has not considered the "annual volume of
water which is typically delivered under a 1883 right" and that limiting diversions under the
transferred water rights to an annual volume of 140 acre-feet (2 acre-fe1t per acre) may not be,.a
meaningful limitation." However, the Department specifically analyzed the watermaster records
to determine the amount of water historically delivered to the applicants' l gg3 decreed water
rights. The Department's analysis is reflected in finding of fact no. 6l and Attachment A.

The protestants also claim that the 1.0 cfs diversion rate under the transferred water rights
should be subject to reduction by the "shdnk factor" which is determined by the watermaster.
Finding of fact no. l4 describes how the watermaster mcasures and delivers water. Because the
watermaster measures the water delivered at field headgates rather than at the head works which
diverts water from Fish Creek into the Hot Springs Canal, the Highline Canal, and the Fish Creek
Mutual Pipeline, the shrink factor is proportionately applied to all of the water delivered
regardless of whether individual water users receive water from one of the canals or the pipeline.
Therefore, additional reductions will only be made during periods of water shortage as provided
in condition no. 6 of the order.
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Conclusion of law no. l4 has also been revised to allow the protestants as well as the
applicants a period of five (5) years to seek modification of the approval conditions of this
transfer relating to enlargement or injury based upon factual evidence resulting from the transfer

During the Department's reconsideration of the Amended Final Order, the Department
took official notice of lvatermaster records for the years 1994 throu gh 1996, in addition to the
watermaster records for the years 1980 through 1993 that were previously considered. With the
consent of the attomeys representing the applicants and the protestants, notice that the
Department intended to rely in part on these additional watermaster records was not provided
prior to issuing this Second Amended Final Order. However, the applicants or protestants can
object to the use of the watermaster records for the years 1994 through 1996 by filing such
objection as part of or separate from a petition for reconsideration during the fourteen-day (14-
day) time period allowed for filing petitions for reconsideration.

FINDINGS OF FACT

Description of the Application

l. Application for transfer no. 3922 was filed by John and/or Kristy Molyneux
("Molyneuxs"). The application for transfer proposes both a change in the point of diversion and
a change in the place of use for portions of water right nos. 37-00737 and 37-00780 (the ,.decreed

rights").

2- The decreed rights were decreed in the Blaine County case of Pot ter v. patterson,
(4th Jud. Dist. Idaho I 914). Water right no. 37 -00737 authorizes the diversion of 70 inches ( I .4
cfs) of water from Fish Creek with a priority of March 30, 1883. The decree does not describe a
point of diversion. The place of use is described as follows:

Township Range Section Tract Acres

IS
IS

2rE
22E

l3
l9

NWSE 30
Lot I (NWNW) _40_

Total 70

3. Water right no. 37-00780 authorizes the diversion of 120 inches (2.4 cfs) of watcr
from Fish Creek with a priority of March 30, 1883. The decree does not describe a point of
diversion. The place of use is generally described as follows:
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Township Range Section Tract Acres

SESE

NENE
Lot 4 (SwSw)

Total r20

Lot I (NWNW) 35
Lot 4 (SWSW) 3s

Total 70

IS

IS

IS

2tE

22E

l3
24

l8

4. The rights sought to be transferred were also claimed in the Snake River Basin
Adjudication as claim nos. 437-007378 and 437-007808. The point of diversion for both
claims, as described in the claims, is the NWI/4, NWI/4, Section 9, Township I S, Range 22E,
B.M.

5. Claim no- 437-007378 asserts a right to divert 0.7 cfs. Claim no. A37-007g0B
asserts a right to divert 0.8 cfs. Both claims describe the following place of use:

Township Range Section Tract Acres

22E l9
l8

6. The current place of use for water right nos. 37-00737 (part) and 37-007g0 (part) is
commonly known as the "Briggs place." The application for transfei and the resulting noiice of
publication contained an elror. The front page of the transfer and each succeeding page
described the individual flow rates of 0.7 cfs for right no. 37-00737 (part) and 0.g cfsior right
no. 37-00780 (part). However, the total flow listed in the published notice was 1.4 cfs, 0. t cfs
less than the sum of the two parts described. This discrepancy is not a fatal flaw in the
application for transfer.

7. Molyneuxs expressed uncertainty about their entitlement. The watermaster stated
that only 1.4 cfs (70 miners inches) has been delivered to Molyneuxs in the past. The parties
stipulated that a full determination of the flow rates authorized by the water rights would be
defened until considered in the Snake River Basin Adjudication, and in the inierim, 1.4 cfs (70
miners inches) would continue to be delivered to Molyneuxs by the waterrnaster.

8. The application for transfer proposes moving the point of cliversit-rn upstream
approximately I % miles from the point of diversion described in the adjudication.lui*r, which
is on the portion of Fish Creek referred to as the Hot Springs Canal (the old channel of Fish
Creek). The proposed new point of diversion is the large head works located in Fish Creek
which splits the flows of Fish Creek into three water delivery systems: the Hot Springs Canal;
the Highline Canal; and the Fish Creek Mutual Pipeline. The head works is located in the
NEI/4, SEI/4, Section 33, Township lN, Range z2E,B.M.,and will be referred to herein as the
"trifitrcation."
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9. The application for transfer seeks to divert the Molyneuxs portion of the water
authorized by the decreed rights through the Fish Creek Mutual Pipeline rather than through the
Hot Springs Canal.

10. The application for transfer also proposes to change the place of use from the
Briggs place to the following, which is commonly known as the..Coates place":

Township Range Section Tract Acres

IS 22E SWSW
SESE

Total

I 1. The application for transfer was protested by nine owners of decreed Fish Creek
water rights: Walter Peck; Edric L. Wilde; June D. Famworth; Maurice C. Ellsworth;
Lawrence Kimball; Gilbert Cross; Jerry Cenam,rsa; Catherine Sweat; and Robert Whitby.

l2
grounds:

The protestants object to approval of the application for transfer on the following

a The place of use will be expanded from 70 acres to a pivot rrngatrng
140 acres;

b. A larger annual volume of water will be diverted because the new
place of use is a porous, gravelly soil while the old place of use is a finer-
textured soil which is often saturated; and

c. Removing the water proposed to be transfened from its present
delivery system will increase losses bome by the remaining water users
and will impede the ability of the remaining users to rotate water supplies.

13. The applicants argue in response:

a. The Department can approve a permissible place of use, allowing the
entire 140 acres to be irrigated with a combination of other rights;

b. The Department can limit the annual volume diverted to the historical
average annual volume to prevent greater water use on the place of use;

c. The transfer of 1.4 cfs out of the Hot Springs Canal will not injure
other users because although the Hot Springs Canal is a losing channel, the
water which was lost in conveying the 1.4 cfs to the existing place of use
will continue to be diverted and lost in the canal -- consequently, the

l5
l6

35

J-
70
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applicants allege the transfer will not increase the loss borne by the
remaining users;

d. There has been no traditional practice of rotation among the users of
water from the Hot Springs Canal; and

e. The characteristics of the soils at the current and proposed places of
use do not differ significantly enough to warrant denial of the afplication
on the basis that more water will be diverted to the new place of use.

General Description of Water Delivery from Fish Creek

14' The Department established Water District No. 37-U for the administration of
water diverted from Fish Creek. The watermaster for Water District No. 37-U measures the
natural flow of Fish Creek above the reservoir and adds 200 inches to the natural flow for springs
which discharge into the reservoir. Flow out of the reservoir is measured, and the natural flow
(including the allowance for spring discharge into the reservoir) is subtracted from the total flow
to determine the flow released from storage. The watermaster delivers water to the Fish Creek
water users at their field headgates rather than measuring water at the heads of the two canals and
the pipeline. Water flow into the two canals is not measured nor is water flow measured into the
pipeline at the trifurcation. The watermaster adjusts releases from the reservoir to satisfu the
demands of the water users within the limits of their natural flow water rights and their rights to
use portions of the storage water right. The watermaster determines how much water is
discharging from the resen'oir and how much is ultimately diverted by the individual water
users. The difference betu'een the reservoir release and the cumulative flow rate measured at the
field headgates is the water lost (shrink) which is allocated to both the storage and the natural
flow for all water users reqardless of whether individual water users receive water deliveries
from one of the canals or the pipeline.

l5- Storage water is delivered to all of the lands within the Fish Creek drainage
included in the place of use for the storage water right.

16. As the flow in Fish Creek declines, only storage water and early priority water
rights are deliverable. Some of the earliest water rights on the system are water right nos. 37-
44737 and 37-00780, which have a priority date of March 30, lgg3.

17 . The cumulative flow rate authorized for March 30, 1883 priority water rights
(herein refened to as the 1883 rights) is 22.0 cfs (l 100 miners inches). wh.n all the tat: rights
are deliverable, the watermaster delivers I 1.4 cfs (570 miners inches) to the water users on the
Hot Springs Canal.
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18. As the natural florv declines, the 1883 rights cannot be satisfied fully, and the
delivery of natural flow at the field headgates for each of the 1883 rights is proportionally
reduced. When storage water is no longer available, water deliveries to the 1883 priority rights
are further reduced 25 percent by' the watermaster to account for the. proportionately higher iorr.,
that occur with lower flows in the water delivery system.

19- Water right no. 37-07581authorizes diversion and use of water from a well
owned by Robert Whitby and located in Section 4, Township lS, Range 22E,8.M. The water
right authorizes diversion of ground water from the well into the Fish Creek Mutual pipeline.
Prior to 1993, Whitby's practice was to divert approximately 3.2cfs (160 miners inchei) of
ground water into the Hot Springs Canal, rather than pump ground water into the pipeline. in
exchange for water he diverted out of the pipeline. The exchange saved Whitby the cost of
operating a booster pump. Because a portion of the water delivered into the Hot Springs Canal is
lost during conveyance, the exchange by Whitby also offset some conveyance losses in the first
two miles of the Hot Springs Canal..

20- At the annual water district meeting of Water District No. 37-U held on March l,
1993, the water district members passed a resolution stating "that if an individual pumps water,
that he pump it into his own system and not into the canal to be used some other p1u."." Whitby
rvas thus prohibited in 1993 from pumping water into the Hot Springs Canal and Lxchanging the
pumped water for water delivered to the Fish creek Mutual pipeline.

21. Prior to 1993, no water was delivered to the Hot Springs Canal at the trifi.ucation
when the natural flow of Fish Creek was low and storage was fully depleted. During such
periods of time, the Whitby well exchange resulted in some water being supplied to the lgg3
rights held by users along the Hot Springs Canal.

22. No testimony regarding use of water pumped from the Whitby well was offered at
the supplemental hearing. Without any evidence of change to the 1993 proh-ibition against
discharge from Whitby's well into the Hot Springs Canal, it is presumed that all the water for the
1883 rights was delivered at the trifurcation in 1993 and subsequent years.

Descrintion of Molyneux Proposal

23- Molyneuxs propose to have their portion of the 1883 rights delivered tluough thc
Fish Creek Mutual Pipeline to lands inigated by a circular pivot. The pivot irrigates
approximately 140 acres. Molyneuxs propose to make their portion of the 1883 rights
appurtenant to 70 acres, or approximately one-half of the area covered by the pivot on the Coates
place.

24' Operation of the pivot requires delivery of 2.0 cfs (100 miners inches). The 1.4
cfs (70 miners inches) sought to be transferred is not enough water to operate the pivot.
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25. Molyneuxs operated the pivot without natural flow rights in the past, except in
l99l when water diverted pursuant to water right nos. 37-00737 (part) and 37-00780 (part) was
illegally delivered to the pivot through the Fish Creek Mutual Pipeline. During other years,
iVlolyneuxs operated the pivot using a combination of storage water.delivered lrom Fish Creek
Reservoir and ground water pumped from a well authorized by water right no. 37-02740,located
in Section 4, Township 1S, Range 22E,8.M., and owned by P & C Irrigation Association (the
"P & C well").

26. The P & C well, which pumps into the Fish Creek Mutual Pipeline, discharges
approximately 1.2 cfs (60 miners inches) of water. Molyneuxs own a one-third interest in P & C
Irrigation Association and have bee4 the exclusive users of the P & C well in recent years.

27 ' Molyneuxs propose to transfer their portion of the 1883 rights into the Fish Creek
Mutual Pipeline to improve the reliability of the water supply to the pivot. Chip Molyneux, John
Molyneux's brother, testified that reservoir storage water would be moved to the existing place
of use (the Briggs place) to replace the portions of the 1883 rights sought to be transfened. He
also testified that in low water years, the portions of the 1883 rights sought to be transferred are
more reliable than storage water.

28- Although Molyneuxs sought to transfer the entire 1.4 cfs (70 miners inches) to the
Fish Creek Mutual Pipeline. they offered to limit diversion to no more than 1.0 cfs (50 miners
inches) of the 1883 rights and leave 0.40 cfs (20 miners inches) of the 1883 rights in the Hot
Springs Canal for conveyance losses until the 1883 water rights are reduced. When stream flows
are low, Molyneuxs have not been able to divert the entire 1.4 cfs (70 miners inches) because of
the proportionate reductions in the 1883 rights. John Molyneux asked that if the application is
approved to transfer diversion of 1.0 cfs to the Fish Creek Mutual Pipeline, the Molyneuxs pro
rata portion of losses during low flows be based on a diversion rate of 1.4 cfs (70 miners inches;
rather than a diversion rate of 1.0 cfs (50 miners inches). Molyneuxs proposal to limit diversion
of the 1883 rights to a rate of 1.0 cfs will be treated as an amendment to the application for
transfer.

Analysis

29- Witnesses for the protestants stated that transfer of 1.4 cfs (70 miners inches) out
of the Hot Springs Canal will result in greater losses borne by the remaining users. Because the
watermaster delivers and measures water at the field headgates and losses are not allocated based
on whether individual water users receive water deliveries from one of the canals or the pipeline,
the remaining water users do not bear a greater loss if the natural flow water rights are transfened
from the Briggs place. The transfer will not increase the total loss to the overall delivery system.

30. From time to time, water users at the end of the Hot Springs Canal combined the
water diverted to the canal and rotated the larger quantity of water amongthem. However,
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rotation was not established formally nor was the continuation of rotation binding on the water
right holders.

31. The Briggs place is located in an area with fine-grained soil that retains moisture.
The location can be appropriately characterized as "low lands" where water rypically remains
close to the ground surface during the spring, and the land "subs out" (retained water is depleted
by growing vegetation) during the inigation season. At the second hearing, witnesses compared
characteristics of the soils at the Briggs place and the Coates place. The applicant offered a soil
survey for Blaine County prepared by the U. S. Soil Conservation Service and individual maps
from the survey depicting the various soil types. The applicant also offered a summary analysis
of the soils at the Coates place and the Briggs place.

32. The protestants submitted their own summary of information from the survey and
also called Dr. Charles E. Brockway as an expert witness.

33. The original decision and order in this matter dated February 22,lgg],referred to
the porous nature of the soil at the Coates place as being a factor affecting the amount of water
required for inigation. The summaries of soil characteristics submined by the applicant and
protestant do not show distinguishable differences in the porosity of the soils at the Briggs place
as compared to the soils at the Coates place.

34. Porosity describes the volume of pore space in the soil. It does not describe the
ability of the soil to accept water or to drain water rapidly. It is commonly assumed that a coarse
soil is more porous than a fine-grained soil, such as a clay soil. But in fact, a clay soil with very
small soil particles is more porous and has a greater porosity than a coarse soil. As a result,
comparisons of porositl'alone do not indicate whether a soil is well drained or how rapidly it will
accept water.

35. A better indicator of whether a soil is well drained or how rapidly it will accept
water is permeability. Although the porosity of a clay may be high, its permeability or the rate at
which water moves through the soil is slow (low permeability value). Based on the testimony of
Dr. Brockway, the soils at the Coates place have an average permeability which is approximately
30 percent higher than the permeability of the soils of the Briggs place.

36. The soil survey for Blaine County confirms that the soils on the Coates place are
generally more pelrneable and contain less clay than the soils on the Briggs place.

37. More permeable soils generally require more water to adequately inigate crops
when the method of inigation is inefficient or the operator does not carefully monitor and
regulate the application of water.

38. At the original hearing, testimony by Chip Molyneux contradicts the applicants'
assertions that the soils on the Briggs place and at the Coates place are similar. Chip Molyneux
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testified that "the Briggs place has a heavier soil." When asked if the soils at the Briggs place
would hold moisture longer, Chip Molyneux answered yes. When asked if the soils at the Coates
place are more porous, he answered yes. When asked if the land at the Coates place must be
inigated more frequently. he ansrvered yes. His answer about porosity is interpreted to mean he
believes the Coates place is better drained, and that the soils at the Coates place are more
permeable.

39. Testimony at the hearing established that there were gravel pits located near both
the Coates place and the Briggs place. Testimony established that water stands in the gravel pit
near the Briggs place at a much higher level relative to the sunounding land and for longer
durations of time than in the gravel pit near the Coates place. Soils atihe Briggs place are not as
well drained as soils at the Coates place and retain moisture for a longer period of time than soils
at the Coates place.

40. Walter Peck once owned the Briggs place. He now owns land proximate to the
Briggs place and the Coates place. He owns a 1905 priority water right whictr-is used to irrigate
lands near the Briggs place.

41. Walter Peck testified that the water table underlying the Briggs place is often near
the land surface. He testified that shallow swales, no deeper than three feet, oc.upy six to seven
percent of the Briggs property. He testified that many times, even in September, grain cannot be
harvested in these swales because of the high water table.

42' Walter Peck is familiar with the Briggs place and the Coates place. He testified
the Coates place must be irrigated more frequently. He also testified the Coates place must be
inigated early in the year, sometimes as soon as water can be applied. He testified the Briggs
place normally does not require irrigation until approximately june l.

43. Walter Peck testified that his 1905 water right was deliverable early in past years
because the 1883 water right users who inigate land at the end of the Hot Springs Canal and near
the Briggs place do not call for their water until later in the summer. He testified a transfer to the
Coates place will result in an earlier call for delivery of water under the 1883 water right than if
the water was used to irrigate the Briggs place.

44. At the second hearing, the parties had not sufficiently organized water district
information to link the names of water users rwittcn in the daily recsrd books with the actual
water rights. The parties agreed to submit a sunmary, prepared by the local water users, which
identified the water users written in the watermaster daily iecord books with water right numbers
for the years 1980 through 1993. The summary, approved by the applicant and the piotestants,
was submitted to the Department in April 1994.

45. The summary shows Walter Peck owned water right no. 37-00737 through 1990.
John Molyneux wtls first shown as an owner of water right no. 37-00737 in lggl. Gilbert cross
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("Cross") is shown as owning water right no. 37-00780 through 1993 which authorized the
diversion of 1.6 cfs (80 miners inches). Molyneuxs claimed the right to divert 0.8 cfs (40 miners
inches) under water right no. 37-00780 in the Snake River Basin Adjudication. The flow rare
claimed by Molyneuxs and the authorized rate of diversion shown in the watermaster records for
Cross totals the 2.4 cfs ( 120 miners inches) which was originally decreed under water right no.
37-00780. The part of water right no. 37-00780 claimed by Molyneuxs appears to be the residual
portion of water right no. 37-00780 not owned by Cross.

46. Claim no. 437-00737A, filed by Ellsworth Enterprises in the Snake River Basin
Adjudication and claim no. 437-007378 filedby Molyneuxs total 1.4 cfs (70 miners inches),
which is the entire flow rate authorized by water right no. 37-00737.

47. The summary of water users and water rights submitted by the parties recognizes
the right of Molyneuxs to divert 1.4 cfs (70 miners inches). Adding 0.g cfs (40 miners inches)
claimed under '{37-007808 to the 0,7 cfs (35 miners inches) claimed under A37-007378
essentially equals the 1.4 cfs (70 miners inches) diversion rate listed in the watermaster's records
as the authorized rate for Molyneuxs and their predecessors. (See discussion regarding defened
determination of flow rates in finding of fact nos. 6 and 7).

48. The summary of water users and water rights submitted by the parties does not
corroborate the testimony of Walter Peck. Mr. Peck is not shown as having any interest in a
1905 priority water right until 1993, when the summary shows him owning an interest in water
right no. 37-00776 which authorizes the diversion of 5.8 cfs (290 inchesy of water from the Hot
Springs Canal with a priority of August I 8, 1905. There is no reference to water right no. 37-
00776 in the watermaster records for the years 1987 through 1992. In 1986 and previous years,
Leon Peck is shown as the owner of water right no. 37-00776.

49. Both water right nos. 37-00737 and37-00780 were identified as warer rights
delivered either to the Briggs place or to lands proximate to the Briggs place. periods of non-
delivery under water right nos. 37'00737 and 37-00780 do not consistently conelate with periods
of delivery of later-in-time rights in the watermaster records.

50. The summary of water users and water rights submitted by the parties shows that
beginning in 1980 through 1990, Walter Peck owned or controlled water right no. 37 -00737 .

The watermaster records establish that during most years, Walter Peck began diverting water
under water right no. 37 -00737 in early to mid May antl then diverted waier sporadically
through the remainder of the irrigation season. Walter Peck's early diversion of water on the
Briggs place conflicts with his testimony that the Briggs place normally does not require
irrigation until approximately June l.

51. The watermaster records establish that after 1990 John Molyneux, like Walter
Peck, began diverting water under water right no. 37-00737 in early to mid May but did not
consistently divert water under the water right after the initial diversion and use of water.
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52. Attachment A to this Second Amended Final Order portrays the history of water
diversions under the decreed rights for inigation of the Briggs place. Attachment A was
prepared from watermaster records for Water District No. 37-U for the years 1980 through 1996
and the list of water users and w'ater rights for the years 1980 through 1993 compiled by the
parties. The diversions recorded by the watermaster for Water District No. 37-U under w-ater
right no. 37-00737 are used as the diversions under the decreed rights sought to be transferred
(see Findings of Fact nos 45 through 47).

53. Using the daily w-atermaster records, the number of days annually that Walter
Peck or John Molyneux diverted water were counted for the years 1980 through 1986, 1988
through 1993, and 1996. The number of days annually that diversions exceeded the authorized
flow rate of 1.4 cfs (as stipulated by the parties) were also counted. The years 1987 and 1994
were not considered because water was not diverted by Walter Peck or John Molyneux under
water right nos. 37-00737 or 37-00780. Records of daily diversions during 1995 were
unavailable

54. Based on the daily waterrnaster records for the years 1980 through 1986, 1988
through 1993, and 1996, Walter Peck or John Molyneux diverted water under water right no. 37-
00737 an average of92 days annually.

55. One cfs (cubic foot per second) of water diverled for 24 hours accumulates a
volume of L9835 acre-feet. If the authorized diversion rate of I .4 cfs (as stipulated by the
parties) was diverted continuously during 92 days annually, an annual volume of 255 acre-feet of
water would be diverted. However, this is not a true representation of the quantity of water
beneficially used by Walter Peck or John Molyneux because neither person diverted the full
authorized rate continuously.

56. To estimate the volume of water which could be needed and beneficially used by
Walter Peck or John Mol-v-neux in a typical year under water right no. 37-00737, the regularity of
diversions by Walter Peck and John Molyneux was compared with the regularity of diversions by
other water users diverting from the Hot Springs Canal and the Highline Canal under 1883 rights
for the years 1980 through 1993. Cross, who irrigated land located near the Briggs place by
diverting an 1883 right from the Hot Springs Canal, historically inigated for several days and
then did not irrigate for several days. This pattern occurred during both dry years and wet years,
although during dry years Cross diverted water more consistently. Maurice Ellsworth and Jack
York, later succeeded by Austin Welch and then Jerry Cenamrsa, also owned 1883 rights
delivered through the Hot Springs Canal. Like Peck and Molyneux, these water right holders
consistently did not divert water under the 1883 rights during substantial periods of the irrigation
seasons for 1980 through 1993. In contrast, Ellsworth Enterprises diverted water pursuant to the
1883 rights almost continuously through the Highline Canal from the beginning to the end of
each irrigation season.
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57 ' Based on the regularity water right no. 37-00737 was diverted by Walter peck or
John Molyneux for inigating the Briggs place as compared with the regularity 1883 rights were
diverted by Ellsworth Enterprises through the High Line Canal, Walter Peck diverted water on
average 58 of every 100 days water was available at the trifurcation.for the 1883 rights from
1980 through 1986. From 1988 through 1993, excluding l99l when water right no. 37-00737
was illegally diverted through the Fish Creek Mutual Pipeline, Walter Peck or John Molyneux
diverted water on average 43 of every 100 days water was available to the 1883 rights at the
trifurcation.

58. The Department recognizes a maximum beneficial use of 4 acre-feet of water per
acre of land inigated in the climatic area where the 1883 rights are used. If diversions under
water right no. 37-00737 provide the sole source of irrigation for the 70 acres inigated at the
Briggs place, a maximum of 280 acre-feet of water would be required annually. Based on the
daily watermaster records, water right no. 37-00737 was used to irrigate the Briggs place
approximately 50 percent of the time water was available in some quantity at the trifurcation to
supply the 1883 rights. Consequently, the maximum volume of water beneficially used
historically to irrigate the Briggs place on an average annual basis is estimated to be about 50
percent of280 acre-feet, or 140 acre-feet.

59. During the years 1980 through 1986, the annual volume of water diverted under
water right no. 37-00737, as reported by the watermaster, consistently and significantly exceeded
the annual volume of 280 acre-feet recognized by the Department as the maximum amount that
could beneficially be used to irrigate the 70 acres at the Briggs place (see Attachment A). During
this same time period, water was diverted at a rate exceeding the authorized rate of 1.4 cfs on
more than half the days diversions under water right no. 37-00737 were recorded by the
watermaster. By comparison. the authorized diversion rate of 1.4 cfs was exceeded on
substantially fewer days and by smaller amounts during the years 1988 through 1996. '

60. The annual volume of water diverted under water right no. 37-00737 during the
years 1980 through 1986. as reported by the watermaster, cannot be used as a measure of the
historical beneficial use under water right no. 37-00737 because the recorded volumes included
water delivered in accordance with informal rotation among water users, included water other
than what was actually diverted under water right no. 37-00737, or were simply inaccurate.

61. Using the watermaster's daily records of diversions for water right no. 37-00737
during the years 1988 through 1996, excluding 1994 when no water was diverted, the annual
volumes of water diverted at diversion rates equal to or less than the authorized rate of 1.4 cfs
were computed as follows:
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Year

I 988

1989

1990

l99l
1992
1993

t995
t996

233 acre-feet
l3l
134

186

40
67

137

144

The average annual volume diverted at 1.4 cfs or less equals 134 acre-feet which approximately
equals 140 acre-feet, the maximum volume of water estimated to have been beneficially used
historically on an average annual basis as described in finding of fact no. 5g.

62. Without proper conditions and restrictions, a transfer to the proposed place of use
of water right nos. 37'00737 (part) and 37-00780 Oart) could result in the diversion of more
water during the irrigation season than beneficially used historically at the existing place of use.

CONCLUSIONS OF LAW

l. Idaho Code $ 42-222 sets forth the criteria that the Department can consider in
determining whether an application for transfer should be approved:

The director of the department of water resources shall examine all of the
evidence and available information and shall approve the change in whole.
or in part, or upon conditions, provided no other water rights are injured
thereby, the change does not constitute an enlargement in use of the
original right, and the change is consistent with the conservation of water
resources within the state of ldaho, and is in the local public interest as
defined in Section 42-203A,Idaho Code. . ..

2. The applicant carries the burden of coming forward with evidence that his
proposed transfer will not result in an enlargement in use, will not injurc other water rights, and
is consistent with the conservation of water resources.

3. All parties carry the burden of coming forward with the evidence regarding
matters of local public interest, but the applicant bears the burden to show that his proposal is in
the local public interest, or that public interests which favor the proposal are of greatei worth
than any public interests with which it conflicts.
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4. Delivery of water to the circular pivot and commingling with storage or ground
water delivered through the Fish Creek Mutual Pipeline would not result in an injury provided
the circular system is shut down when water from the well or reservoir storage cannot be
delivered to make up the difference between the deliverable decreed rights and the 100 inches
required to operate the pivot.

5. Objections to a transfer on the grounds that it will cause greater difficulty in
rotation are only valid if the protestants show either a traditional, local custom of rotation or a
contractual obligation to rotate. Sporadic rotation, ananged year to year between various users,
is not sufficient to obligate Molyneuxs to continue to informally participate in rotation
arrangements with other water users or prevent Molyneuxs from transferring their 1883 water
right out of the Hot Springs Canal.

6. Molyneuxs suggest the use of more water on the Coates place, because of its
higher permeability, can be prevented by limiting the volume diverted to the Coates place to the
average annual volume historically diverted to the Briggs place. Protestants rightly point out that
if the application for transfer is approved and the applicants divert the average annual volume to
the Coates place in a low water year, more water could be diverted than would have otherwise
been diverted to the Briggs place.

7. Molyneuxs submitted innovative proposals, including one which would allow
Molyneuxs to divert no more water than divened under the Cross water right during a given
inigation season. Protestants rightly point out that this condition would be almost impossible to
enforce because unless water usage is tracked on a daily basis, no enforcement mechanism can be
implemented to ensure that injury does not occur. An analysis of the total volume withdrawn at
the end of the year would not prevent injury.

8. Approval of the transfer as proposed would result in an enlargement because
water could be diverted to more permeable soils on a more consistent basis through the irrigation
season to the detriment of later-in-time water rights unless the approval is properly conditioned.

9. Molyneuxs are entitled by law to transfer their water rights provided the transfer
satisfies the criteria of Idaho Code $ 42-222. Conditions are difficult to impose where water
requirements change annually. Molyneuxs did not propose a satisfactory method of delivering
the water rights under the transfer as proposed to protect other water right holders who would be
injured. As a result, the Department should only approve the transfer upon sufficicnt conditions
to protect against reasonably anticipated injury to other water rights.

10. After carefi,rl review of the watermaster records, it is concluded that water diverted
under water right nos. 37-00737 (part) and37-00780 (part) was used to provide one-half of the
irrigation requirement on the Briggs place, or 140 acre-feet annually. This is consistent with the
annual volume of water historically diverted at a rate of 1.4 cfs or less during the years 1988
through 1996. Allowing the transfer of 140 acre-feet annually from diversion through the Hot
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Springs Canal for use on the Bri-egs place to diversion through the Fish Creek Mutual pipeline
for use on the Coates place is not an enlargement.

I l. The Department allows a total annual volume diverted of four acre feet per acre in
the climatic area where the proposed place of use is located.

12. Because 2.0 cfs (100 miners inches) is necessary to operate the pivot and because
water diverted under water right nos. 37-00737 (part) and 37-00780 (part) aftei transfer can only
irrigate half the area covered by the pivot (70 acres), the maximu- 1.ui. of diversion authorized
under water right nos. 37'00737 (part) and 37 -00780 (part) after transfer shall be limited to 1.0
cfs (50 miners inches). When water right nos. 37-00737 (part) and 37-00780 (part) are in
priority, this diversion rate less any pro rata reduction during periods of water shortage is not an
enlargement and there is no injury to other water rights that can reasonably be anticifated at any
time during the inigation season.

13. For the watermaster's use in regulating water rights numbered 37-00737 (part)
and 37-00780 (part), a measuring device which measures instantaneous flow rate and
accumulates total volume diverted must be installed and be operative at all times water is being
diverted under these rights. The watermaster shall regulate the total volume of water diverted by
Molyneuxs. When 140 acre-feet have been diverted, any surface water delivered to the new
place of use (the Coates place) must be reservoir storage water, unless otherwise provided by
order of the Department.

14. Any party shall be entitled to petition the Department within five (5) years from
the effective date of this order seeking to modifr the approval conditions of this transfer relating
to enlargement or injury, provided the petition is based upon factual evidence resulting from the
transfer one or more years following approval and implementation of the transfer. Thi petitioner
shall serve a copy of the petition upon the other parties to this proceeding or their successors in
interest. The petition shall be considered and resolved by the Department as a separate
proceeding.

ORDER

IT IS HEREBY ORDERED that application for transfer no.3922 is CONDITIONALLY
APPROVED with the following conditions:

l. The change authorized by this transfer shall be accomplished within one (l) year
of the date of this approval.

2. A totalizing measuring device that measures instantaneous flow rate, accumulates
total volume, includes a lockable controlling works, and is of a type approved by the Department
shall be maintained on the diverting works in a manner that will piovft the watermaster suitable
control of the diversion.
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3- No less than one half of the flow rate diverted to the circular pivot must be
derived from either storage water or from ground water rights appurtenant to or leased to the land
irrigated by the pivot.

4. The combined flow rate of water diverted pursuant to water right nos. 37-00737
(part) and37-00780 (part) is limited to 1.0 cfs.

5. Unless otherwise adjusted as provided herein, the total volume of water diverted
pursuant to water right nos. 37-00737 (part) and37-0A780 (part) is limited to 140 acre-feet
annually. These rights when combined with all other rights shall provide no more than 0.02 cfs
per acre and not more than 4.0 acre-feet per acre for the place of use.

6. Use of water under the transferred water right nos. 37-0073Upart) and 37-00780
(part) will be regulated by the watermaster of State Water District No. 37-U, Fish Creek.

7. Any pro rata reduction of water right nos. 37-00737 and37-00780 during periods
of water shortage shall be calculated as if the water right holder is entitled to divert a flow rate of
1.4 cfs. The watermaster will only reduce the flow rate below 1.0 cfs by an amount equal to the
amount that a water right which authorized diversion of 1.4 cfs would be reduced to less than 1.0
cfs.

Any party shall be entitled to petition the Deparrment within five (5) years from
the effective date of this order seeking to modifr the approval conditions of this transfer relating
to enlargement or injury, provided the petition is based upon factual evidence resulting from the
transfer one or more years following approval and implementation of the transfer. The petitioner
shall serve a copy of the petition upon the other parties to this proceeding or their succeisors in
interest. The petition shall be considered and resolved by the Department as a separate
proceeding.

Dated this l\fr day of April, 1998

J EHER.
Director
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ATTACHMENT A

I From Watermaster's Daily Records and list of water users compiled by parties from watermaster recor6s

: Computed from Watermaster's Report (annual) except for 1994 and 1996 which were computed from
Watermaster's Daily Records

I Determined from Watermaster's Daily Records

{ Diversions reported in Watermaster's Daily Records and Watermaster's Report (annual) include some
diversions of water released from reservoir storage

HISTORY OF DIVERSIONS UNDBR WATER RIGHT NO. 37.00737

Year Ownerl Annual Volume:
(acre-feet)

Number of Days
Water Diverted

Under Right

Number of Days
Diversions Exceeded

1.4 cfs3

Typical
Diversion Rate

Exceeding 1.4 cfs'

I 980 Walter Peck 3!5 t27 40 1.6 - 3.2 cfs

198 I Walter Peck 271 64 48 L6 - 3.2 cfs

t982 Walter Peck 358 103 69 1.5 - 3.2 cfs

1983 Walter Peck 323 82 74 2.0 - 4.0 cfs

l 984 Walter Peck 396 120 77 1.5 - 4.0 cfs

r 985 Walter Peck 4t6 100 82 1.5 - 5.0 cfs

1986 Walter Peck 426 7l 67 1.5 - 6.0 cfs

t987 Walter Peck 0 0

r 988 Walter Peck 257 135 3l 1.5 - 2.0 cfs

1989 Walter Peck 209 50 39 1.5 - 3.0 cfs

I 990 Walter Peck 157 72 23 1.6 - 2.5 cfs

199 I John Molyneux 186 157 0

t992 John Molyneux 40 88 0

I 993 John Molyneux 76 39 l0 1.5 - 2.0 cfs

t994 John Molyneux 0 0

1995 { John Molyneux 144 unavailable unavailable

t9g6 t John Molyneux t37 73 0
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CERTIFICATE OF SERVICE

I DO HEREBY CERTIFY that on the l7-a-.lay of April, 1998, the above and foregoing
document was served upon the following, via certified mail, by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

James P Speck
HOUGE SPECK AANESTAD
PO Box 987
Ketchum ID 83340

John Coleman Esq
Thomas M Robertson Esq

COLEMAN RITCHIE ROBERTSON
PO Box 525

Twin Falls ID 83303-0525

L.Y GH
enior Secretary, ater Allocation Bureau
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II'i. THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHOIN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 39516

Ident. Number:
Date Reeeived:

A37-0 07 37B
I/I7 /199t

s012959

L Name:
Address:

OR
Name:
Address:

JOHN MOLYNEUX
RT. L BOX 190
BELLEVUE, TD

KRISTY MOLYNEUX
RT. l. BOX 190
BELLEVUE, ID

NOTICE OF CLAI}T TO A WATER RIGHT
ACQUIRED UNDER STATE tAW

Receipt No:
Received By:

208-7BB-2450

83313

208-788-2450

83313

Trib. to: LITTLE WOOD RIVER

Lot County
BLAINE

c.F.s
1.400

(or) A.F.A

2

3

4

Date of Priority:
SOuTCe: FISH CREEK

Point of Diversion:

Pu rpo se
IRRIGATION

MAR 30, 1BB3

5

Township Range Section L/4 of L/4 of t/4
01s 228 9 NW NW NW

Description of diverting works:
OPEN DITCH

6. Water is used for the following purposes:

From To
03/1,5 L L/Ls

7 TotaI Quantity Appropriated is:
1. 400 C. F. S. ( andlor )

B. Total consunptive use is
A. F.A.

l-75.0 Acre Feet per Annum.

9. Non-irrigation uses:

10. P1ace of Use:

Township Range
OLs 228

L/4 of I/4sw sw
Section

L8
Lot

4
USe
IRR

Acres
35.0

Date: 0L/L7 /9I

flvife ffirif-tLI\4ED

FEB 2 3 893
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10. Place of

Township

Use: Continued

Range Section

11.

t2.
13.

L9

L/4 of L/4 Lot Use

Section Acres

NW NW 4 IRR

Section Acres

Total Acres

PIace of use in counties: BLAINE

Do you own the property listed above as place

Other Water Rights Used:
FrsH CREEK RESERVOTR SHARES, A37_007908

Remarks:
THIS CLAIM IS FOR THE ENTIRE PORTION OF WR

Basis of Claim: DECREED

Case Number:

Court :

Decree datez / /

of use? YES

37-00737.

PATTERSON ET. AL
ecree e

Acres

35.0

35.0

35.0

70.0

en an

L4

L5.

POTTER ET. AL.
ecree P cl n

L6. Signature(s)

Number of attachments:

vs

(a: ) By signing below , LlWe acknowledge t,hat I/We have received, read andunderstand the forn entitled "How you *tI1 receive notice in the Snake RiverBasin_+djudication.rr (b. ) I/We do _ do not wtsh to recelve and paya small annual fee for monthly copieF-6-F the docIEE-sheet.

Date: 0L/t7 /9I

j-,lff0f"tfff:'f 
L[4ED

FE8 2 3 ,993
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For Individuals:
l/We do solemnly swear or
foregoing document are tr
Signature of Claimant( s ) :

State of ldaho

affirn that the statements contained in the
c rrect.ue

Date:

Date: /^tz- ?t

ss.
County of

Subscribed and sworn (or affirmed) before me this 4^ay

of L9
o ary Pu c

Seal
Residing at
My Commission Expires

Date z 0I/L7 /9t

MICFIL}|:!LMED

FtB 2 3 1993
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AJO728NP
( oD-L24 I

Water Right Nunber A37 -00737

+ Last NaDe

*** c - CURRENT oItNER ***
SPLIT RIGST

*** o - oRrcrNAL OW!ilER r**
BRIGGS

IDAIIO DEPARTITIENT OF WATER RESOURCES
ADJUDICATION CLAII{S PROOF READTNG REPORT

(REGIONAL )

Adj. Flag Translation: ADJUDICATION CLAIIT{

+-FirstName--+ +----

1-
2-
3-
city- x
Phone -

WILLIAM G.

x

+ Address

Old (D) Number

State- ID Zip- 0

State- ID Zj-g- O

Status
SEE REMARKS

Ol//Ll/91 13:38:29
Page 1

+

208-000-0000

L
2

3
ci ty-

Rng Sec Tract

- - Source -
FTSH CREEK
SPLIT RIGIIT

Desc ri pti on

IRRIGATTON

+---Region
17 Error in Region

Lot RFI9

+ +

Point of Diversion -Couaty (Blank i.f no Index
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.J,IM SPINNER, ESQUIRB
qBEEN, SERVTCE, cAssER & KERL
2043 E. Cenrer
P.O. Box 4BB3
Pocatello, ID 83205Telephone: (208) 232-4hlLTelefax: (208) Z3Z-1808

Attorneys for L.D. Fitzgerald,

l

ST/ITE oF tgil,ito
COUNTY CF BI.AI}IE

,iffin*iltrfryuiiriilrffi:il;SUffi^,

a1t'it

Trustee
sv "/ it)ta-rt4.z:

oepW

IN THE UNITED STATES BANKRUPTCY COURT

FOR T}IB DISTRICT OF IDAH.O

In the lulatter of :

WALTER L. PECK and
DIANA R. PECK,

Debtors.

)
)
)
)
)
)
)

CASE N0. B9-02355_7

TRUSTEEIS DEED

This Trustee's Deed to real property conveys all right, title
and interest owned by L.D. Fitzgerald, as Trustee in Bankruptcy of
the bankruptcy estate of walter L. peck and Diana R. peck,

Debtors.

WHBREAS, Trustee did file with the Court a Notice c,f Sale by
Trustee on property described hereinafter, and did serve e.6pies of
said Notice upon all parties in interest as required by 1_aw, and

thereafter, there being filed no objections to said Notice said
property and the sale having been made pursuant to the terms and
conditions set forth in said Notice and the Court nor/ having
entered its Order confirming the sale;

i.viluf.{u[-{1fl#tHiJ
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Fol Value lleceived

v\lAL'l'[lR L. l'trcK

do hereby convey, release, rernise and forever quit claim urtto .Iohn I. Molyneux and
Kristy M. Molyneux,

wfrose currerrt adtlress is Route I Box 190 , BelLevue, f daho 83313

the following described premises, to-wit:

TOWNSIIIP,I SOUTII, RANGE 22 EAST' BOISE MERIDIAN.

SECTION 18: LOT 4 EXCIJPT A STRIP Or LAND 40 FEET WIDE'
BtrING 40 FEET ON TIIE SOUTIIERLY SIDE OF TIIE FOLLOWING DESCRIBED
CEN'IER LIN]I OT SAID IIIGIIWAY AS SURVEYED AND SITOWN ON TIIE OFTICIAI
PLAT Or Trlll IDAITO CENTRAL (CARtrY-LAVA LAKE) r.A.P. 231 HIGIIWAY

SURVEY ON FILE IN TIIE OTTICE OF TIIE DEPARTMtrNT OT PUBLIC WORKS OF

TIIE STATE OF IDAIIO, AND LYING OVER AND ACROSS LOT 4 SDCTION IB,
TOVJNSTTIP I SOUTII, RANGE 22 trAST, BOISE MERIDIAN. BAGINNING AT
STATION 182+93 OF Tllll IIIGIIWAY SUnVnYf WIIICH STATION IS A POINT
ON TANGEN'I' APPROXIMATtrLY 1320 IiI]IJT NORTTI IIROM SOUTTIWtrST CORNER

OF SUC'I'ION 18, TOWNSIIIP l SOUTTI , RANGE 22 [AS'X, BOISE MERIDIAN;

TIIENCE RUNNING NORAII 39O43' EAST T277.OO TEET TO A STATION
195.70 OT SAID SURVEY, W}IICH STATION IS A POINT ON TANGENT
APPROXIMATELY 1320 IiEET NORTII AND 1277 IIEET EAST TROM SOUTI]WEST
coRNER OF SEC',I'rON lB, I'OWNSIITP I SOUTII , RANGI1 22 EAST| BOISE
MEIIIDIAN.

SECTION 19: LOT 4

together with their appurteuances.

Dated:

QUITCLAIM DEtrD
Walter L. Peck and Diana R. Peck

l,)n / fl,L
gbtaNn R. PilcK

srATE oF IDAIIo, cotrNTY oF IILAINE
on this I st dav ot 0ctober , rdO ,

before me, a notary public irr and for bald State, personally
appearcd Walter L. Peck

Diana R. Peck

knorvn to me to bo tho peroon who 'nama
subscribed to the within instrument, and acknowledged to

executed the game,

Notary Publlc
, Idaho

__\--\K\ \
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February 23, L993

Attached are copies copy of the Final Memorandum Decision andorder, Certificate of Mailing and cover Ietter sent in reference
to the matter of apprication for transfer no. 3922 (portions ofwater right nos. 37-00737 and 37-00780.

Copies forwarded to 4E1__

IDWR - Northern Region Bob Haynes

IDWR - Southern Region - Loren Holmes

IDWR - Eastern Region Ron Carlson

IDWR - Western Region Dave Tuthill

Legal Division phil Rassier

Adjudication Bureau Dave Shaw

Water Allocation Bureau Gl_en Saxton

Karen Gustafson

Tim Lul.,e

JJ Seifert

Pam Skaggs

Erv Ballou

George Austiguy

DarIa Block

Brenda Miller

Cindy Zimmerman

Carolyn Andregg

Sharla Curtis

Jim Johnson -':$lsP



State of IC ho
DEPARTMEIT{T OF WATER RESOURCtrS
l30l North orchard street, statehouse Mail, Boise, Idaho g3720-9000
['hone: (208) 327-7900 FAX: (208) 327-7866

,tt
(

iij ElgEIt7E[0
February 24, L993

h1A:t 0 I 1993

DeBafiment tti Weter ,tgsuurces
Ssuttern Regic:.r Offile

RE: rn the t4atter of Application for Transfer No. 39zz
( portions of water right nos. 37-00137 and 37-00780 ) inthe name of John and/or Kristy t4olyneux

Dea.r Pe rmi t Holde r :

Enclosed is a eopy of the Final order issued in referenee
to the above mentioned permit.

Any person who does not aqree with the decision of the
department may request, in writing, a rehearing before
the Director of the Department within 20 days of the date
of service, or may appeal directly to the district eourt
within 30 days of the date of service of the orclerpursuant to Section 42-3II, Idaho Code.

rf you have any questions concerning this matter, prease
feel- free to eontact this office.

CDCII, I), ANDRUS
fr)I?:RNOR

R. KFJI]]I IIIG(;IIiSON
DIR}:(:TOR

sin:l
4. *t^*

q lY,

L. GLEN SAXTON
Chief, Water Allocation Bureatr

Enc : Orde r
Certificate of mailincr



BEFORE THE DEPART!.TENT OF WATER RESOURCES

OT THE

STATE OF IDAHO

IN THE I.TATTER OI' APPLICATION FOR
TRANSFER NO. 3922 (PORTIONS OF WATER
RIGHT NOS. 37-OO737 e 37-00780) IN
THE NAI|E OF JOHN &/OR KRISTY I{OITyNEUX

2. Molyneuxs argue Wal_ter
adjacent to tfie proposel place of

TINAIJ
MEMORANDUI-t
DECISION AND ORDER

not own property

)
)
)
)
)

Exceptions to the proposed decision were fired by theapplicant after the Department issued a Proposed MemorandumDecision and order. This Final Memorandum Oecision and order
addresses the exceptions in the following analysis portion of thedecision. The final findings of fact and concfusions of Iaw fol1owthe anal-ysis.

ANALYSIS

Molyneuxs object to the proposed decision for the following
reasons:

l-. Molyneuxs argue they did not rrstipulaterr the new place ofuse will require more water than the old place of use. Molyneuxsalso subinitted a letter from Gail Roberts bt tfre soil conserirationservice, which purports similarity of the soil at the ord place ofuse and the proposed new place of use.

Peck does
use.

3. Moryneuxs argue water wourd not be applied to the newplace of use earlier than th. old place of usef-and allege waterdistrict records show 1BB3 rights are derivered in May.

4. Molyneuxs object to the use of the term rrother rightholders,rrand argue their offer to contribute a portion of the L8B3rights for carrying loss in the Hot springs oitch will compensatefor any injury.

5. Molyneuxs argue .they satisfied their burden of proofregarding the question of injury and enlargement.

6. Molyneuxs aLso requested oral argument.

Despite Molyneux's contention that the soils on the Briggsplace and the new place of use are of sinilar soils character,'ii"testimony of chip Moryneux contradicts the allegation. Hetestified that "It]he Briggs place has a heavier soil.i When askedif the Briggs place would hold mo j-sture longrer, chip uof vneux..^r',rrCnOiilMfD

ocl 2 q l$$fl



answered yes. When asked if the land where the pivot is located is
more porous, he answered yes. when asked if the land where thepivot is located must be irrigated more frequently, he answeredyes. Chip Mo1yneux, s testj_mony, without rebuttal, is not
technically a stipulation, nor is it technically an admission of aparty because Chip Molyneux is not an official party to the filing.
He is the brother of the applicant, however, and. has farmed theproperty.

Molyneuxs did not contest the testimony of chip Moryneux.
rnstead, Molyneuxs argued, in post hearing briefs, the nepaitment
could condj-tion an approval to compensate for the greater water
use. Furthermore, other witnesses, including walter peck,
testified the new place of use is more porous than the ol-d place of
use.

The word |tstipulaterr will be stricken from finding of fact
#ls, Finding #35 will state that chip Molyneux, a brothLr of theapplicant, and a witness for the applicant adrnitted the soil of the
proposed place of use is more porous, and must be irrigated morefrequently than the present place of use, which is a heavier soil.

The letter submitted by scs will not be considered. rt wassubnitted as an apparent attempt to augrnent the record. Theconsistent and uncontroverted testimony at the hearing establisheddifferences in the soj-ls of the current place of use and theproposed place of use, and Molyneuxs should not be allowed to
reopen the hearing to submit additional information at this time.

Molyneuxs correctly argue that Walter Peck does not own 1andadjacent to the proposed place of use. Walter Peck testified he
owns land in close proximity and of sinilar nature to the new place
of use. Walter Peck aLso testified he is welL acquainted with the
new place of use, having plowed and assj-sted with livestock ]ocated
thereon.

walter Peck testified that in nany wet years, the owners of
L883 water appurtenant to the Briggs property and other property
located nearby did not need their water until June beciuse tha
Briggs place and other similar properties did not drain as rapidly.
He also stated that gravelly ground similar to the proposed pla-e
of use may need water as soon as it can be appried in the spring.
Moving the water to a location where it will be delivered elrfi6rin the year: at the expense of junior right holders is both an
enlargement and injury.

Water district records neither confirm nor disprove Walter
Peck's testimony. The watermasterrs dairy 1og books do not referto a water right or a priority. Recorded deliveries are onry
indexed by wateruser name.

MICROFILMED
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During the period from lgBL through L987, Walter Peck diverted
water during May and sometimes earry in June. Gilbert cross riras
the only l-883 priority water user identified at the hearing.
During times when Walter Peck was diverting water, Cross was often
not diverting water. fn June, however, when Peck was not divertingwater, Cross was often not diverting water. Non-delivery of lggiwater rights cannot be correlated to Peck's ability to divertwater. The Department must rely solely on Peckrs uncontroverted
testi-mony.

The rrother water usersrr are water users diverting water from
the Highline Canal- or the Fish Creek Mutual Pipeline. When storage
water is no longer available, and cannot be delivered to the useis
of the Hot Springs Ditch, the watermaster no longer delivers water
into the Hot springs Ditch at its head. The onty water reaching
the users at the end, other than water delivered through an
enclosed system to the Hot Springs Ditch, is water purnped from thewhitby well-. When water is no longer delivered into the Hot
Springs Canal, the other users benefit from the 1883 water which isno longer derivered into the Hot springs canal. rf Moryneuxsdivert 5o inches of the 1883 water after water is no fonger
delj-vered at the head of the Hot Springs Canal, 50 inches of water
which was once available will not be available to the other usersof the Highline Canal and the Fish Creek Mutual pipeline. Theother users will be identified in the decision as userl of water inthe Highl-ine Canal and the Fish Creek Mutua} Pipe1ine. Finding ofFact #z+ wil-I also explain the injury to the users in greiter
detail.

The burden of proof borne by Molyneuxs was not satisfied
because testirnony by Walter Peck coupled with admissions by Chip
Molyneux were not rebutted. The Department must find for theprotestants because of failure to rebut the evidence of injury and
enlarqement.

FINDINGS OF FACT

Description of the Appl-ication

. l-. Application for transfer no. 3922 was filed by John &/orKristy Molyneux (Molyneuxs). The application for transfer proposes
both a change in the point of diversion and a change in the ptace
of use for portions of water rights nos. 37-00737 and 37-0o78o.

2. Water rights nos. 37-Oo737 and 37-00780 were decreed inthe case of Potter v. Patterson, 4th Judicial District (Blaine
County, L9L4). Right no. 37-oo737 authorizes diversion of 7oinches (L.4 cfs) of water from Fish Creek with a priority of March30, 1883. The decree does not describe a point of diversion. Theplace of use is described, however:

MICHOFILMED
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3. Water right no. 37-OO78O authorizes diversion of :-ZOinches (2.4 cfs) of water from Fish Creek with a priority of March30, 1-883. The decree does not describe a point of diversion. Theplace of use is generally described, however:

Township
1S
l_s

Township
l-s

l_s

Township
1_S

Range
2IE
228

Ranqe
2LE

228

Section
13
1-9

Section
l-3
24
l_8

Tract
NWSE
Lot 1 (NwNw)
Total

Tract
SESE
NENE
Lot 4 (SwSw)
Total

Tract
Lot 1
Lot 4
TotaI

(NwNw)
(swsw)

Acres
30
40
70

Acres

]-20

Acres
35
35
70

4. The rights sought to be transferred were claimed in the
Snake River Basin Adjudication as A37-oo737B and A37-007808. Thepoint of diversion for both rights, described by the craims, is the
NWlNWl, Section gt Township 15, Range Z2E, B.M.

5. claim no. A37-007378 claims a right to divert o.zo cfs.claim no. A37-007808 c1a j-rns a right to divert 0. 8o cf s. Bothclaims describe the following place of use:

Ranqe Section
228 19

1_B

6. The application for transfer and the notice ofpublication contained a computation error. The front page of thetransfer and each succeedJ-ng page describe the inaiviauaf flowrates of right 37-oo737 (part) as o.7o cfs and right no. 37-00780(part) as 0.80 cfs. The total- clairned, however, is r.4 cfs, 0.10cfs less than the sum of the two rights listed. The cornputationerror does not fatally flaw the application for transfer.
7. Molyneuxs expressed uncertainty about their entitlement.

The watermaster stated only 70 miners inches (L.4 cfs) has beendelivered to Molyneuxs in the past. The parties stipulated that afull deterrnination of the flow rates authorized by thL rights would
be deferred until considered in the Snake River Bisin adjuaication,
and the tradit-ional diversion rate of 70 miners inchei (1.4 cfsjwould continue to be delivered to Molyneuxs by the watermaster.

8. The application proposes moving the point of diversion
upstream appfoximately one and one half rniles to a large headworkslocated in Fish Creek, which splits the flows of fish Creek intothree water delivery systems: the Highline canal, the Fish creekMutual Pipeline, and Hot springs canal (the ord channel of FishCreek). The headworks will hereafter be referred to as the
FINAL IITEI'IORANDUM DECISION AND ORDER - Page 4
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trifurcatj-on. Hot Springs Canal follows the old stream bed of Fish
Creek, but is considered a canal by the watermaster and the users.
The point of diversion described by the adjudication clairn islocated on the portion of Fish Creek referred to as the Hot Springs
Canal.

application for transfer seeks to divert the water
Creek Mutual Pipeline rather than through the Hot(Fish Creek). The proposed point of diversion willthe trifurcation in the NElSEl, Section 33, Township
B. M.

9. The
into the Fish
Springs Canal
be located at
1N, Range 22E',

l-0. The application for
the place of use:

transfer aLso proposes a change in

Township
l-s

Range
22E'

Section
1-5

16

Tract
swsw
SESE
Total

Acres
35
35
70

a

b

l-1-. The application for transfer was protested by nine ownersof decreed Fish creek water rights: walter peck, nafic L. wilde,
June D. Farnworth, Maurice C. Ellsworth, Lawrence Kirnball, cilbert.G. Cross, Jerry Cenarrusa and Catherine L. Sweat.

1,2. The appricants were represented by James p. speck. Theprotestants were represented by Thomas M. Robertson.

l-3. The protestants object to approval of the application
because:

The place of use wil] be expanded from 70 acres to 140
acres.
A larger annual vorume of water will be diverted because
the new place of use is a porous, gravel soi1, while theord prace of use is a heavier soil- which is often
saturated.
Removing the water from its present delivery system will
increase rosses borne by the remaining wat-r users, andwill irnpede the ability of the remaining users to rotate.
1,4. The applicants argue in response:

The Department ca.n approve a permissible place of use,
allowing the enti-re 140 acres to be irrigated with a
combination of rights.
The Department can limit the annual vorume diverted tothe historical average annual volume to prevent greater
water use on the new place of use.
The transfer of o.7o cfs out of the canal will not injureother users because the Hot springs canar is a toiing
channel, and the water whj-ch transported the o.70 cfs to

c

a

b

FINAIT MEI,IORANDUM DECISION AND ORDER page 5
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)

the fiel-d headgate and which was lost during delivery in
the canal, will stay in the canal. The applicants allege
the transfer will at least not increase the ross borne by
the remaining users.
There has been no traditional practice of rotation
between the users of water from the Hot springs canal.

e

l-5. The Department established water district no. 37-rJ forthe administration of water diverted frorn Fish creek. The
watermaster of water district no. 37-U measures the natural flow ofFish Creek above the reservoir, and adds 200 inches to the natural
flow for springs which discharge into the reservoir. Flow out of
the reservoir is measured, and the natural flow is subtracted fromthe total flow to determine the storage fIow. The watermaster
delivers water to the Fish Creek users at their field headgates,
rather than measuring water at the heads of the various cinats.
Water is not measured into the three canals at the trifurcation.
The watermaster adjusts releases from the reservoir to satisfy the
demand of the users within the limits of their natural flow rights,
and the storage demanded, if storage is available. The watermister
determines how much water is leaving the reservoir, and how rnuch isultimately diverted by the individual users. The difference
between the reservoir release and the cumulative flow rate measuredat the field headgates is a shrink applied to both the storage andthe natural flow rights.

d

16.
Fish Creek
water.

storage water is delivered to any of the rands within the
drainage identified as a place of use for the storage

L7. As fl-ow in Fish creek declines, only storage and earlypriority water rights are deliverable. Some of the earliest rightl
on the system are 37-OO737 and 37-00780 which bear a priority of
March 30, 1-883.

1-8. The cumulative flow rate authorized by March 30, 1883priority water rights (hereafter referred to as the 1883 rights) is
Ll-00 miners inches. When all the 1883 rights are deliverabl", the
watermaster delivers 570 miners inches to the users at the end ofthe Hot Springs Ditch.

1-9. As the natural f low declines further, allpriority water cannot be delivered, and the delivery at
headgate for each of the i-BB3 rights is proportionalry

20. Water delivered into the Hot Springs CanaL is lost during
transmission.

21-. During periods of 1ow flow, drr exchange of surface waterwith groundwater pumped from a welI owned by nobert whitby benefits
FINAL MEUORANDUU DECISION AND ORDER page 6
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aLl the users. whitby punps approxirnately 160 cfs into the Hot
Springs CanaL to compensate for 1BB3 priority surface water
deLivered to Whitby through the Highline Cana] or the Fish Creek
Mutual Pipeline.

22. Water right no. 37-07581- describes a well- owned by Robertwhitby, rocated in section 4t Township 1s, Range 22I.. rlie rightauthorizes discharge from the well into the Fish Creek l4utualPipeline. Rather than punp groundwater into the piperine, whitbydiverts groundwater into the Hot Springs Canal as -de=cribed 
above'.

The arrangernent saves whitby the cost of operating a booster punp.
It also saves the Hot Springs Canal users the transmission tossLsin the canal for the first two mil-es of the canal.

23. When storage is ful1y depleted, and the natural flow ofFish Creek is very low, no water is delivered into the Hot SpringsDitch at the trifurcation. The whitby well supplies nearly aif tfreproportionate share of the 1883 rights to the users at the end ofthe Hot Springs Ditch. In L992, the watermaster also deliveredsome 1-883 water to the Hot springs Ditch through anotherpressurized system which diverts out of the Highline canal, andwhich added to the water injected to the Hot sprlngs canal by the
Whitby weII.

24. When the l-883 water rights are not delivered at the headof the Hot Springs Canal, the flow is split between the Hightinecanar and the Fish creek Mutual piperine. The users of theHighline Canal and the Fish Creek Mutual Pipeline nay divert theproportional share of the i-883 rights that would have beendel-ivered to the users at the end of Lne Hot springs canal. Thisconclusion assumes the pro rata share of the HoC springs canalusers exceeds the amount Whitby is entitled to divert betause ofhis wei-l-.

Description of Molyneux Proposal

25. Molyneuxs propose to del-iver their portion of the l-BB3decreed rights through the Fish Creek Mutuai pipeline to landsirrigated by a circular pivot. The pivot irrigat6s approximately
L4o acres. Molyneuxs propose appurtenance of the decreed riqhts to70 acres, or approximately one-half of the pivot.

26. operation of the pivot requires delivery of t-00 inches tothe head of the system. seventy inches is noC enough water tooperate the pivot alone.

27. Molyneuxs operated the pivot without the decreed waterrights in thJ past, e-xcept in r-99i, wnen the decreed rights 
""r"delivered to the pivot in the Mutual Pipeline. Molyneuxs used acombination of storage water delivered tron Fish creLk Reservoir,ald groundwater whic_h is pumped frorn a well authorized by waterright no. 37-o274ot loeated in section 4, Township ls, nanle zz1,

FrNAL MEuoRANDUT,{ DEcrsroN AND oRDER - pase 7 *O-atiuttnED
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and owned by P & C Irrigation Association. Molyneuxs
third interest j-n P & C Irrigation Association
exclusively used the P & C welIs in recent years.

own a
but

one-
have

28. The P & C well which pumps into the Fish Creek
Pipeline discharges approximately 60 inches of water.

Mutual

the
nor

29. Molyneuxs want to transfer the decreed rights into the
Mutual Pipeline. to improve the rel-iability of the water suppry tothe system. chip Molyneux, John Molyneux's brother, testifila fooshares of reservoir storage would be moved to the old place of use.He also stated that in Iow water years, the LBB3 rlght is morereliable than storage water.

30. Although Molyneuxs would like to transfer the entire 70j-nches to the Mutual- Pipeline, they are willing to curtairdiversion to no more than 50 inches of the 18g3 right, and arewilling to leave 20 inches of their right in the stream forcarrying losses until the water right is reduced because ofpriority cuts. When streamflows are low, Molyneuxs have not beenable to divert the entire 70 inches because o- proportionate cutsin the l-883 right. John Molyneux asked, if the-application isapproved, that Moryneuxs be abl-e to determine their pro rataportion during row flows based on 70 inches rather 50 in6nes.

31. Witnesses for the protestants stated transfer of 70inches out of the Hot Springs canal- will result in greater lossesprior to delivery. If the water has been deliverea ana measured bythe watermaster at the fiel-d headgate in the past, water has beenlost in delivering water to the Briggs place. The appricants arewilling to limit diversion to 50 inChes in the pipetine, leavingthe additional- 2_0 inches plus the water previously iost in.deliverfto carry water for the remaining users.

32. Despite the testinrony of the protestants' witnesses,transfer, as proposed, will not increase the absolute ross,wilr it increase the loss borne by the rernaining users.

33. water users at the end of the Hot springs canar havesporadically combined the rights diverted into a-single stream androtated the larger quantity of water. Rotation has not beenestablished as a traditi-onal rnethod of efficiently usingr water,
however.

34. The present place of use (Briggs place) is located in anarea with heavy soil- that retains moisture. The proposed place of
use was characterized as rrlow landsrt, where water nay remain closeto the ground surface during the spring, and the lind nsubs outrlduring irrigation season.

35. The proposed place
porous soil. The porous soil

of use is located in an
drains more quickly than

area with
the heavy

FINAL UEI.IORANDU}I DECISION AND ORDER Page 8 t\IICROFILMED
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soil. chip Molyneux, brother of John Moryneux, and a witness forMolyneuxs, admitted the proposed place of use wil-r require morewater than the present place of use. water must be applied on theporous soil more frequently than on the heavy soil.
36. Walter Peck once owned the Briggs place. Heproximate to th9 Briggs place and the proposed place of

owns a 1905 priority water right which irrigates some
1ands.

37 . Peck is f'amiliar with the present place of use and theproposed place of use. He testified the proposed place of use mustbe irrigated more frequently. He also teitiiied the proposed placeof use must be irrigated early in the year, sometimes as soon aswater can be appried. He testified the present place of usedoesn,t normally require irrigation until June j-.

39. Diversion of water by Molyneuxs frorn Fish Creek into theFish Creek Mutual Pipeline aftlr waler is no longer diverted iniothe Hot Springs Canal may injure other users who have benefittedfrom the 1883 water which was no longer delivered to the HotSprings Cana1.

owns land
use. He
of these

38. Peck's l-905 water right has been deliverable early inpas! years because the 1883 water right users at the end of tne Hotsprings Ditch do not call for their water. A transfer to theproposed place of use will result in an earl-ier call for the l-BB3water. Mr. Peck and other users with similar rights will lose the50-70 inches sought to be transferred during the early irrigation
season.

the
for

CONCLUSIONS OF tAIg

1. section 42-222, rdaho code, sets forth the criteria that
Department can consider in determining whether an applicationtransfer should be approved:

The director of the department of water resources shalt
examine arl of the evidence and availabre information andshall approve thg change in who1e, or in part, or uponconditions, provided no other water rights are injuied
thereby, the change does not constitute an enlargenent inuse of the original r:.ight-, ancl t-he change is consistentwith the conservation of water resources within the stateof rdaho, and is in the rocal public interest as definedin Section 42-203A, Idaho Code;

2. The applicant carries the burden of coming forward withevidence that his proposed transfer will not lesult in anenlargement in use, will not injure other water rights and isconsistent with conservation of water resources.

M$ROFILIV1ED
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3. A11 parties carry the burden of coming forward with theevidence regarding matters of rocal pubric interest, but theappricant bears the burden to show that his proposal is in thelocal public interest, ot that public interests wnicn favor theproposal are of greater worth than the public interests with whichit conflicts.

4. The applicant bears
regarding all issues.

the ultimate burden of proof

5. Delivery of water to the circular pivot, and conrninglingwith storage or ground water delivered throrigh the pipeline iouf6not result in an injury provided the circuLai systeir is shut down
when water from the well or storage cannot be delivered to make upthe difference between the deliverable decreed rights and lobinches.

6. The Department could approve
permissible place of use for the entire
circular system, provided the approval
irrigation whenever less than hatt tne
other sources.

this transfer and allow a
l-40 acres irrigated by the
is conditioned to prohibit
water can be supplied from

7. Protests against a transfer because it will cause greaterdifficulty in rotation are only vatid if the protestants showeither a traditional, loca1 custom of rotation, br a contractualobligatj-on to rotate. sporadic rotation, arranged year to year
between various users, is not sufficient evidence of- rotatioi toprevent Molyneuxs from transferring their l-883 water right out tothe HoL Springs Canal.

8. Molyneuxs suggest the use of more water on the new placeof use, caused .by +ts porous and wel-t drained qualities, cin beprevented by limiting the volume to the average annual volumediverted. Protestants rightfully point out that if tne applicantsdivert the average annual- volume in a Iow water year, ttr"y willdivert more water than their entitlement. The Depirtment rnibnt Ueable to condition the right to prevent excessive use, but there isanother reason why this application for transfer shoul_d berej ected.

9. Approval of the proposed transfer wouldenlargement because water wilr be diverted to theporous soils earli-er in the year, to the detriment ofwater rights.

result in an
dryer, more

Iater i-n tirne

1-0. with respect to injury to other users resulting afterdelivery into Hot springs canaL ceases, the applicants bore theburden of proof regarding the injury question. -ifre applicants aianot satisfy their burden of proof.

MICROFILMED
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ORDER

IT rs HEREBY ORDERED that application for transfer no. 3922 ls
DENIED.

IT IS FURTHER ORDERED
argument is DENIED.

that Molyneuxts request for oral

Dated this 2Zg!- day of February, 1993.

H gg
Director
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HEREBY CER

o rego n9 na M
fo1 I owi ng

John & I(risty Molyneux

Rt 1 Box 190
Bellevue, ID 83313

Edric L Vilde

P0 Box 173
Carey, ID 83320

Grant Ellsr,rorth

PO Box 246
Carey, ID 83320

Jerry Cenarrusa

P0 Box 164
Carey, ID 83320

Shirl Reay

P0 Box L3
Carey, fD 83320

rrFY that on !hi" Jtly'A- a"v of, L993, r naited a-E;tE-Ed coirect copyemorandum Decision, postage prepaid, t;-

CERTIFICATE OF MAILING

Jim Speck

P0 Box 987
I(etchum, ID 83340

June Farnvorth

P0 Box 123
Carey, fD 83320

Lawrence I(imbalt

PO Box 275
Carey, fD 83320

Catherine L Sveat

P0 Box 234
Carey, ID 83320

John Coleman
Coleman, Ritchie et aI
156 2nd Ave V
Tvin Falls, in 8330j.

.Gusta

theof
the

Val-ter Peck

Carey, ID 83320

Maurice Ellsworth

P0 Box 158
Carey, ID 83320

Gilbert G Cross

P0 Box 245
Carey, ID 83320

Robert D Uhitby

P0 Box 395
Carey, ID 83320

Se etary/Record
on lt

" f^"^s
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b"4

Jou-{Le' n A J

February 23, 1993

Attached are copies copy of the Final Memorandum Decision and
Order, Certificate of Mailing and cover letter sent in referenee
to the matter of application for transfer no. 3gz2 (portions of
water right nos. 37-00737 and 37-00780.

Copies forwarded to

IDWR - Northern Region gob Haynes

IDWR Southe rn Region Loren Hol_mes

IDWR - Eastern Region - Ron Carlson

IDWR - Western Region - Dave Tuthill
LegaI Division Phil Rassier

Adjudication Bureau - Dave Shaw

Water Allocation Bureau GIen Saxton

Karen Gustafson

Tim Luke

JJ Seifert

Pam Skaggs

Erv BaIIou

George Austiguy

Darla BIock

Brenda Miller
Cindy Zimmerman

Carolyn Andregg

Sharla Curtis

Jim Johnson

& Co, l- '', .\tVr lk 1"4 aPs
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State of ld..rro
DEPARTMBNT OF WATER RESOURCES
1301 North orchard street, statehouse Mail, Boise, Idaho g3720-9000
Phone: (208) 327-7900 FAX: (208) 327-78G6

CF]CIL D. ANDRUS
cowtRNoR

R. KHTII IIIGGINSON
DIRE[-TOR

February 24, 1993

RE: In the Matter of Application for Transfer No. 3g2Z
( portions of water right nos. 37-00737 and 37-00780 ) in
the name of John and/or Kristy l4olyneux

Dear Permit Holder:

Enclosed is a copy of bhe Finar order issued in referenee
to the above mentioned permit.

Any person who does not agree with the decision of the
department may request, in writinq, a rehearing before
the Director of the Department within 20 days of the date
of service, or nay appeal directly to the district court
within 30 days of the date of service of the orclerpursuant to Section 42-3II, Idaho Code.

If you have any questions concerning this matter, please
feel free to eontact this office.

S i nceg q.ly,

4. /t/^*
L. GLEN.,$AX.TON
Chief, Water Allocation Bureatr

Ene : Orde r
Certificate of mailino

MICHOFILMED
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BEFORE THE DEPARTMENT OF I|ATER RESOURCEg

OF THE

STATE OF IDAHO

IN THE UATTER OF APPLICATION FOR
TRANSFER NO. 3922 (PORTIONS OF WATER
RIGHT NOs. 37-OO737 & 37-00780) rN
THE NAI{E OF {IOIIN &/OR KRISTy !{OIIYNEUX

)
)
)
)

FINAI,
I,tEUORANDUI,t
DECISION AND ORDER

.Exceptions to the proposed decision were filed by theapplicant after the Department issued a Proposed MemorandumDecision and order. This Fina1 Memorandum ne-cision and order
addresses the exceptions in the following analysis portion of thedecision. The final findings of fact and conctusionJ of 1aw followthe analysis.

ANALYSIS

Molyneuxs object to the proposed decision for the following
reasons:

1-. Molyneuxs argue they did not 'stipurate, the new prace ofuse will require more irater than the old place of use. Molyneuxsalso subrnitted a letter from Gail Roberts -ot tfre Soil conser?ationservice, which purports similarity of the soil at the old prace ofuse and the proposed new place of use.

2. Molyneuxs argue Walter peck does
adjacent to the propos"6 place of use.

not o$rn property

3. Molyneuxs argue water would not be applied to the nevrrplace of use earlier than th." old place of usef-and allege waterdistrict records show i-Bg3 rights are derivered in May.

4. Molyneuxs object to the use of the term ttother rightholders,r and argue their offer to contribute a portion of the 1gg3rights for carrying loss in the Hot Springs Ditch will compensatefor any injury.

5. Molyneuxs. argue .they satisfied their burden of proofregarding the question bf injuiy u.a .rrfurgement.

6. Molyneuxs also requested oral argument.

Despite Molyneux,s contention that the soils on the Briggsplace and the new.place of use are of sirnilar soils character, [tr"testimony of ghip Molyneux contradicts the allegation. ' 
H"testified that "It]he Briggs place has a heavier soil.it When askedif rhe Brisss prace woura hold moisture lonser, chifi/ilWo{riu+agg

ocT 2 lt 1994



answered yes. When asked if the land where the pivot is located is
more porous, he answered yes. when asked if the land where thepivot is located rnust be irrigated more frequently, he answeredyes- chip Moryneux's testimony, without reuuttal, is nottechnically a stipulation, nor is it technically an admission of aparty because c-hip Molyneux is not an official party to the filing.
He is the brother of the applicant, however, and has farmed theproperty.

Moryneuxs did not contest the testimony of chip Moryneux.rnstead, Molyneuxs argued, in post hearing briefs, the oepaitnentcould condition an approval to compensate for the greater wateruse. Furthermore, other witnesses, including walter peck,
testified the new place of use is more porous than the otd place oi
use.

The word rrstipulatstt will be stricken from finding of fact#ls. . Finding #35 wirl state that chip Moryneux, a brothLr of theapplicant, and a witness for the appli-ant iamitted the soil of theproposed place of use is more porous, and rnust be irrigated morefrequently than the present place of use, which is a heavier soil.
The letter subnitted by ScS will not be considered. It wassubrnitted as an apparent atternpt to augment the record. Theconsistent and uncontroverted testimony aC the hearing establisheddifferences in the soils of the current place of use and theproposed place of use, and Molyneuxs should not be allowed toreopen the hearing to submj-t additional information at this time.
Molyneuxs correctly argue that Walter Peck does not own landadjacent to the proposed place of use. Walter peck testified he

owns land in close proxirnity and of sirnilar nature to the new placeof use. Walter Peck also testified he is well acquaintea witir tne
new place of use' having plowed and assisted with Iivestock Located
thereon.

warter Peck testified that in many wet years, the owners of
1BB3 water appurtenant to the Briggs property and other property
Iocated nearby did not need their water untit June ueciuse thaBriggs place and other sinilar properties did not drain as rapidly.
He also stated that gravelly ground similar to the proposed-plaleof use may need water as soon as it can be applied in ttre spling.
Moving the water to a location where it will be delivered eirli6rin the year at the expense of junior right holders is both anenlargement and injury.

Water district records neither confirm nor disprove WalterPeck's testingny. The watermasterrs daily 1og books do not referto a water right or a priority. Recorded deliveries are onryindexed by wateruser nane.

MrcFOFILIVIED
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During the period from 1-981- through L987, Walter peck divertedwater during May and sometimes early in June. Gilbert, Cross wasthe. only 1883 priority water user identified at the hearing.During times when Walter Peck was diverting water, Cross was oftennot diverting water. In June, however, when Peck was not divertingwater, Cross was often not diverting water. Non-delivery of 18g5water rights cannot be correlated to Peck's ability €o divertwater. The Department must rely solely on Peckrs uncontroverted
testimony.

The rrother water usersrr are water users diverting waLer fromthe Highline Canal or the Fish creek Mutual Pipe1ine. ivnen storagewater is no longer available, and cannot, be delivered to the useisof the Hot springs Ditch, the watermaster no longer delivers waterinto the Hot springs Ditch at its head. The oniy water reacninfthe users at the end, other than water derivered through aienclosed system to the Hot Springs Ditch, is water pumped fr6rn theWhit'by well. When water is no longer delivered- into the HotSprings Canal, the other users benefit from the 1883 water which isng longer delivered into the Hot springs canar. rf Molyneuxsdivert 5o inches of the r-893 watei after water is no Longerdelivered at the head of the Hot Springs Canal, 5o inches of waterwhich was once available will not be ivailable to the other usersof the Highline Canal and the Fish Creek Mutual pipeline. Theother users will be identified in the decision a" u=er-s of water inthe Highline Canal and the Fish Creek Mutual pipeline. Findi"g 
"iFact #za will also exprain the injury to the users in gr.it.tdetail.

The burden of proof borne by Molyneuxs was not satisfied
because testimony by Walter Peck coupled with admissions by chipMoryneux were not rebutted. The Department must find 16r th;protestants because of failure to rebut the evidence of injury and
enlargement.

FTNDTNGS OF FACT

Description of the AppLicat,ion

. 1. Application for transfer no. 3g2z was fired by John &,lor
frigty Molyneux (Molyneuxs). The application for transflr propos"=both a change in the point of diversion and a change in tire it.""of use for portions of water rights nos. 37-oo737 ind 37-00780.

2- Water rights nos. 37-oO737 and 37-O07BO were decreed inthe case of Potteq v. Patterson, 4th Judicial District (nlaine
county I L9L4). Right no. 37-oo737 authorizes diversion of 70inches (L.4 cfs) of water from Fish Creek with a priority of Gr"n30, 1-883. The decree does not describe a point of diverlion. Theplace of use is described, however:

MrcROFILMED
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3. Water right no. 37-00780 authorizes d.iversion of LzOinches (2.4 cfs) of water frorn Fish Creek with a priority of March30' 1883. The decree does not describe a point of diversion. Theplace of use is generally described, however:

Township
1S
1S

Township
Ls

1-S

Township
1_S

Range
2aE
22E'

Section
13
19

Range Section
2]-E l-3

24
22E' L8

Range SecLion
22E. L9

1B

Tract
NWSE
Lot l- (NwNw)
Total

Tract
SESE
NENE
Lot 4 (swsw)
Total

Tract
Lot L
Lot 4
TotaI

(NwNw)
(swsw)

Acres
30
40
70

Acres

Acres
35
35
70

4. The rights sought to be transferred were claimed in the
Snake River Basin Adjudication as A37-007378 and A37-OO78OB. Thepoint-of diversion for both rights, described by the claims, is the
NWINW?, Section 9, Township 13, Range 22Et B.M.

L20

5. claim no. A37-007378 claims a right to divert o.7o cfs.clain no. A37-007808 claims a right to divert o.Bo cfs. Bothclaims describe the foll-owing place of use:

6. The apprication for transfer and the notice ofpublication contained a computation error. The front page of thetransfer and each succeeding page describe the inaiviauaf ftowrates of right 37-oo737 (part) as 0.70 cfs and right, no. 37-0o78o(part) as 0.80 cfs. The total crained, however, is L.4 cfs, 0.j_ocfs less than the sum of the two rights listed. The cornputationerror does not fatally flaw the application for transfer.
7. Molyneuxs expressed uncertainty about their entitlement.

The watermaster stated only 70 miners inches (1.4 cfs) has beendelivered to Molyneuxs in the past. The parties stipulated that afull determination of the flow rates authorized by thl rights would
be deferred until considered in the Snake River nasin edjuaication,
and the traditionar diversion rate of 70 miners incheJ G.4 cfsiwould continue to be delivered to Molyneuxs by the watermaster.

8. The application proposes moving the point of diversion
upstream approximately one and one half miles to a large headworkslocated in Fish Creek, which splits the flows of rish Creek intothree water delivery systems: the Highline canar, the Fish creekMutual Piperine, and Hot springs canit (the old channer of FishCreek). The headworks will hereafter be referred to as the
FTNATJ IIEMoRANDUII DEcrsroN AND oRDER - pase { MICROFILMED
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trifurcation. Hot Springs Cana1 follows the old stream bed of FishCreek, but is considered a canal by the watermaster and the users.The point of diversion described by the adjudication claim isIocated on the portion of Fish Creek referred to as the Hot Springs
Canal.

9. The application for transfer seeks to divert the waterinto Lhe Fish Creek Mutual Pipeline rather than through the HotSprings Canal (Fish Creek) . the proposed point of dive-rsion wiIIbe located at the trifurcation in the NElSEl, Section 33, Township1N, Range 22E., B.M.

l-0. The application for transfer also proposes a change inthe place of use:

Township
LS

l_3.
because:

Range
22I.

Section
l_5
1_6

Tract
swsw
SESE
TotaI

Acres
35
35
70

1"1. The application for transfer was protested by nine ownersof decreed Fish creek water rights: warter peck, nafic r,. wird;,June D. Farnworth, Maurice c. Ellsworth, Lawrence KinbaII, cilbert,G. Cross, Jerry Cenarrusa and Catherine L. Sweat.

]-2. The applicants were represented by James p. speck. Theprotestants were represented by Thomas M. Robertson.

The protestants object to approval of the apprication

a. The place of use will be expanded frorn 70 acres to L4oacres.
b. A larger annual volume of water will be diverted becausethe new prace of use is a porous, graver soir, while theord prace of use is a heavier soil which is oftensaturated.
c. Removing the water from its present derivery system willincrease rosses borne by the rernaining wat6r i=er=, andwill impede the abirity of the rernaining users to rotate.

L4. The applicants argue in response:

a. The Department ca.n approve a perrnissible place of use,alrowing the entire i.4o acrei to be irrigated with ;combination of rights.
b. The Departnent can lirnit the annuaL volume diverted tothe historical average annual vorume to prevent greaterwater use on the new place of use.c. The transfer of o.7o cfs out of the canal will not injureother users because the $ot springs canal is a tolingchannel, and the water which transported the o.70 cfs to
FINAT UEUORANDUIIT DECISIoN AND oRDER - Page 5
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the field headgate and which was rost during delivery inthe canal, wilr stay in the canar. The appricants allegethe transfer wirr at reast not increase the ross borne 6ythe remaining users.
d. There has been no traditionar practice of rotation

between the users of water from the Hot springs canar.

General Description of water Delivery frorn Fish creek

l-5. The Department established water district no. 37-U forthe administration of water diverted from Fish creek. Thewatermaster of water district no. 37-U measures the natural flow ofFish Creek above the reservoir, and adds 200 inches to the naturalflow for springs which discharge into the reservoir. Flow out ofthe reservoir is measured, and the natural flow is subtracted fromthe total flow to determine the storage flow. The watermasterdelivers water to the Fish creek users at their field headgates,rather than measuring water at the heads of the various cinats.Water is not measured into the three canals at the trifurcation.
The watermaster adjusts releases from the reservoir to saLisfy the
demand of the users within the limits of their natural flow riitrts,
and the storage demanded, if storage is available. The watermister
determines how much water is leaving the reservoir, and how much isultimately diverted by the indivldual users. The difference
between the reservoir release and the cumulative flow rate measuredat the fiel-d headgates is a shrink applied to both the storage andthe natural flow rights.

L6. Storage water is delivered to any of the lands within theFish Creek drainage identified as a place of use for the storagewater.

L7 - As flow in Fish Creek declines, only storage and earlypriority water rights are deliverable. some of the 
"u.ii""i ri;hi;on the system are 37'oO737 and 37-00780 which bear a prioritf ofMarch 30, LBB3.

l-8. The cumulative flovr rate authorized by March 30, i-BB3priority water rights (hereafter referred to as trL 1BB3 rightst-i;
l-100 miners inches. When a1l- the 1883 rights are deliverable, thewatermaster delivers 570 miners inches to tne users at the end ofthe Hot Springs Ditch.

l-9. As the natural frow declines further, all the 1BB3priority water cannot be delivered, and the delivery at the fieldheadgate for each of the LB83 rights is proportionaity reduced.
20- Water delivered into the Hot Springs Canal is lost duringtransmission.

2L- During periods of low flow, an exchange of surface waterwith groundwater pumped from a well owned by Robert whitby benefits
FINAT IiEI.IORANDUM DECISION AND ORDER - page 6
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arr the users. whitby pumps approximatery 160 cfs into the Hot
lnrings CanaI to compensate ior 1883 priority surface waterdelivered to whitby through the Highline canat or the Fish creek
Mutua1 Pipeline.

22- Water right no. 37-O758L describes a well owned by Robertwhitby, located in section 4 | Township 1s, Range z2E. rfie rightauthorizes discharge from the well into the -nisn Creek MutualPipeline. Rather than pump groundwater into the piperi;;; whii;tdiverts groundwater into the Hot Springs Canal as described abovelThe arrangement saves whitby the cost of operating a booster pump.rt also saves the Hot Springs Cana1 users the trjnsmission f'osslsin the canal for the first iwo rniles of the canal.

23. When storage is fully deplet,ed, and the natural f low ofFish Creek is very Iow, no water iJ Aetivered into the Hot SpringsDitch at the trifurcation. The whitby well supplies nearly aif tfreproportionate share of the l-883 rights to the users at tlie end ofthe Hot Springs Ditch. In Lggz, the watermaster also del-iveredsome l-883 water to the . Hot springs Ditch through anotherpressurized system which diverts out. of the Highline Canal, andwhich added to the water injected to the uot Springs Cana1 by thewhitby well
24- When the l-883 water rights are not delivered at the headof t!" Hot springs,canal, the flow is split between the Highiin;canar and the Fish creek Mutual eipeline. The users of theHighline Canal and the Fish Creek trlutual eipeline miy divert tneproportional share of the 1883 rights that would have beendel-ivered to the users at the end of Lfre Uot Springs Canal. Thisconclusion assumes the pro rata share of the Hof springs cil;iusers exceeds the amount Whitby is entitled to diveri belause ofhis well

Description of Molyneux proposal

_ 25. .Molyneuxs propose to deliver their portion of the 1BB3decreed rights through the Fish Creek Mutual- pipeline to landsirrigated by a circurir pivot. The pivot irrigatts ipproxi"t;a;it
140 acres. Molyneuxs propose appurtenance of the aecrdda rignis i670 acresr or approximatety one-ha1f of the pivot.

26. operation of the pivot requires delivery of 100 incSes tothe head of !h" system. seventy inches is noi enougn water tooperate the pivot alone.

27 - Molyneuxs operated the pivot without the decreed waterrights in the- past, &cept in iggil "n." the decreed rights weredelivered to the pivot in tne Mutua1 pipeline. ln"iv"euxs used acombination of storage water delivered fron Fish crelt Reservoir,and groundw.tgS_ which is purnped from a well authorized by waterright no. 37-o274o, locate-d ijr section 4, Township is, Range 228,
FINAIJ }IEMORANDU!| DECISION AND oRDER - page ?
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alg owned by P & c rrrigation Association. Molyneuxs own a one-third interest in p & c rrrigation associition, but haveexclusively used the p & C wells in recent years.

28. The P & C well which pumps into the Fish Creek MutualPipeline discharges approximately 6o inches of water.
29. Molyneuxs want to transfer the decreed rights into theMutual Piperine. to improve the reliabirity of the wat,"r supply tothe system. chip.Molyneux, John Molyneux's brother, t.estifildrooshares of reservglr storage would be moved to the old place of use.He also stated that in low water years, the L8B3 right, is morereliable than storage water.

30. Although Molyneuxs woul-d like to transfer the entire 70inches to the Mutual pipetine, they are wirring to curtaildiversion to no more than 50 inches 6r the 1883 right, and arewilling to leave 20 inches of their right in tG strearn forcarrying losses until the water right is reduced because ofpriority cuts. When streamflows are Itw, Molyneuxs have not beenable to divert the entire 70 inches because oi proportionate cutsin the i-883 right. John Molyneux asked, if tie-apprication isapproved, that Molyneuxs be able to determine ttrLir pro1.uiuportion during low frows based on 70 inches rather 50 indnes.
3l-. Witnesses for the protestants stated transfer of 7Oinches out of the Hot springs canal will result in greater lossesprior to delivery. If the witer has been deliverea a-na measurea Uythe watermaster at the field headgate in the past, water has beeilost in derivering water to the aiiggs place. The appri"a"i= ii"willing. to limit diversion to 50 inJneJ in the pipeiine, i;;"i;;the additional 2_o inches plus the water previousry ro=t in'd;ii";;ito carry water for the remaining users.-

32- Despite the testinony of. the protestants' witnesses, thetransferr ds proposed, will not increise the absolute loss, norwill it increase the loss borne by the remaining .r".i=.
33. water users at the end of the Hot springs canar havesporadically cornbined the rights diverted into a'sinjte stream androtated the larger quantity of water. Rotation "has not beenestabrished as a traditionar method of efficiently using ,"i;;;however.

34. The present place of use (Briggs ptace) is rocated in anarea with heavy soil that retains noistrlie.- The proposed place ofuse was characterized asrrlow landslr, where water rna]r remain closeto !h" ground surface during the spring, and the lana rrsubs outrlduring irrigation season.

35. The proposed place of use is rocated in an area withporous soir. The porous soir drains more quickly than the heavy
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soll. chip Molyneux, brother of John Molyneux, and. a witness forMolyneuxs, adnitted the proposed place oi use will require tno."water than the present prace of use. water must be apptiea on tneporous soil more frequently than on the heavy soil.
36. walter peck once owned the Briggs place. He owns l_andproximate to thg Briggs place and the proposLa place of use. Heowns a 1905 priority water right which irrigatLs some of theselands

37. Peck is faniliar with the present place of use and theproposed place of use. He testified the proposed place of use mustbe irrigated more frequently. He also te-stiiied th; froposea placeof use must be irrigated early in the year, sometiries as soon aswater can be appried. He testifiea tne present prace of usedoesn't normally require irrigation until ;ulne r-.

38. Peck's l-905 water right has been deliverable early inpas! years because the 1883 water right users at the end of ttr6i uotsprings Ditch do not carr for their water. A transfer to theproposed place of use will result in an earlier call for the Lg83water. Mr. Peck and other users with similar rights will fose-ine50-70 inches sought to be transferred during th6 .uriy irrigiti;"season.

39. Diversion of water by Molyneuxs from Fish Creek into theFish creek Mutual Pipeline afGr waler is no longer diverted i;[;the Hot springs canal may injure other users who have benefittedfrom the l-883 water which was no longer delivered to ttre -n;i
Springs Canal.

CONCLUSIONS OF LAW

1. Section 42'222, Idaho Code, sets forth the criteria thatthe Department can consider in deterlnining whether an applicationfor transfer should be approved:

The director of the department of water resources sharr
examine atl of the evidence and available infornation andshall approve the change in whole, or in partr or uponconditions, provided no other water rights are injuieathereby, the change does not constitute in enlargerne-nt, inuse of the originar right, and the change is cdnsistentwith the conservation oi water resources -wittrin the stateof rdaho, and is in the 1ocaI public interest as definedin Section 42-2O3A, fdaho Code;

2- The applicant carries the burden of coming forward withevidence that his proposed transfer will not iesult in anenlargement in use, will not injure other water rights and isconsistent with conservation of witer resources.
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3. AII parties carry the burden of coming forward with theevidence regarding matters of rocal public interest, but theappricant bears the burden to show that his proposar is in thelocal public interestr or that public interest,s -wnicn favor theproposal are of greater worth than the public interests with whichit conflicts.

4. The applicant bears
regarding all issues.

the ultimate burden of proof

5. Delivery of water to the circular pivot, and cornminglingwith storage or ground water delivered throigh the pipeline #""ianot result in an injury provided the circutai systein is snut aownwhen water from the well or storage cannot Ue Aeiivered to make upthe difference between the deliverable decreed rights and 1oOinches.

6. The Department could approve this transfer and allow apermissible place of use for tne Lntire 140 acres irrigated by thecircular system, provided the approval is conditionea-to profribitirrigation whenever less than nllr the water can be suppri"a iiomother sources.

7 - Protests against a transfer because it will cause greaterdifficulty in rotation are only valid if the fi-testants showeither a traditional, rocal custorn of rotation, ;; a contractualobligation to rotate. .sporadic rotation, arranged year to yearbetween various users, is not sufficient evidenc-e of* rotatioi toprevent Molyneuxs from transferring their l-883 water right o.rl tothe Hot Springs Canal.

_ 8. Moly,neuxs. suggest the use of more water on the new plabeof use, caused_ .by lts porous and welr drained quarities, d; ;;prevented by liniting the volume to the avera-ge annual volumediverted. Protestants rightfully point out that it tne applicantsdivert the average annual vorumL -in a low water y"ir, tfr"y wirldivert more water than their entitlement. The Department ni'gfri-b"able to condition the right to prevent excessiv" -u=e, but there isanother reason why this apprication for transfer should berej ected.

_ 9. Approval of the proposed transfer would result in anenlargement because water wirl be diverted to the dryerr rnor"porous soils earlier in the year, to the detriment of lat6r in timewater rights.
l-0. with respect to injury to other users resulting afterdelivery into _Hot springs canal- ceases, the applicants bore theburden of proof regarding the injury question. 'itr" appticants aiJnot satisfy their burden of proof.-
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ORDER

IT Is HEREBY ORDERED that, application for transfer no. 3922 is
DENTED.

IT IS FURTHER ORDERED
argument is DENfED.

that Molyneuxts request for oral

Dated this ZZA- day of February, Lgg3.

.Ke
Director
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HEREBY CERTIFy that on this J (.1/A*
, Lgg3 , I mailed a true and

orego ng Memorandum Decisionr postagena

day of
correct copy
prepaid, to

theof
thefollowing:

John & I(risty Molyneux

Rt L Box 190
Bellevue, ID 833i3

Edric L \,lilde

P0 Box 173
Carey, ID 83320

Grant Ellsr,rorth

P0 Box 246
Carey, ID 83320

Jerry Cenarrusa

P0 Box 164
Carey, ID 83320

Shirl Reay

P0 Box L3
Carey, ID 83320

Jim Speck

P0 Box 987
l(etehum, ID 83340

June Farnvorth

P0 Box 123
Carey, ID 83320

Lavrence I(imball

P0 Box 275
Carey, fD 83320

Catherine L Sveat

P0 Box 234
Carey, ID 83320

John Coleman
Coleman, Ritchie et al
156 2nd Ave I/
Tvin Falls, in 83301

L. ta on
Se tary/Records

llal ter Peck

Carey, ID 83320

Maurice Ellsworth

P0 Box l-58
Carey, ID 83320

Gilbert G Cross

P0 Box 245
Carey, ID 83320

Robert D Vhitby

P0 Box 395
Carey, ID 83320
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

r]EOEIVED

FEB CI ?. 2OO7

DEPT. OF 
'}.IATER 

REEOURCES
$0t,Tt-lERN nEFlON

Fom42-248(6) J!ly, 2000

l. Water Right No(s).: 37-737B & 37-7808_

Notice of Security lnterest in a Water Right
And Request for Notification of a Change in Ownership or Any proposed
Or Final Action to Amend, Transfer, or Otherwise Modify a Water Right

Please print or type. Attach pases 

;:Hif;["ffi*:ffi1,:o;j;H:tions 
are on trre back of this page.

Adjudication Claim No(s).

2. The following REQUIRED inlbrmation must be submiued v.,ith this form:

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF
SALE or other legal document indicating your interest in the property and water rights or claims in question,
WITH ATTACHED LEGAL DESCRIPTION.

B) A FEE of $25.00 per water right or adjudication claim.

3. Name and Mailing Address of Person or Company holding Security Interest

T) T Frrqnc

P.O. Box 87

l'rrrin Fol'lc IT) 10?

4. Name of Water Right Owner/Claimant(s)
c.E. MOLYNETIX_

5

6

Expiration Date ofNotification Period November 15, 201

Is this a Renewal of Request for Notification? n VnS

7. Signature(s) (and title ifapplicable)

nNo

For Office
Received
Receipted by
Processed by

5 o Fee
D(-\

Date
Date
Date

Receipt No
WR

SU c1

Date



@ s

lnstrurnent # il2219
HALEY, tL tXE, DAHO
2Ur.11-27 (f:02:m llo. of PagBs: 7
Record.d 

'g: 
flRAT ATERrcAN TITLE

nAiSHAiIEIAXX F o:zt.m
Ex-O{ncb R.cord.r D.p.f! _------- 41-Vp-
Iod.I Io: OCEO trTRUST€ECN DEEONUSTffiG .kg\411

Space Above This Line For Recording Data

MORTGAGE
(With Future Advance Clausel

DATE AND PARTIES.
their addresses are:

The date of this Mortgage (Security lnstrument) is November 27, 2006. The parties and

MORTGAGOR:
CLARENCE E. MOLYNEUX
A/K/A C.E. MOLYNEUX
AS HIS SOLE AND SEPARATE PROPERTY
80 LAIDLAW PARK ROAD
CAREY, ldaho 83320

LENDER:
D, L. EVANS BANK
Organized and existing under the laws of ldaho
980 S. Lincoln
Jerome, ldaho 83338

1. CONVEYANCE. For good and valuable consideration, the receipt and sufficiency of which is acknowledged,
and to secure the Secured Debts and Mortgagor's performance under this Security lnstrument, Mortgagor grants,
bargains, conveys and mortgages to Lender. the following described property:

REFER TO EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF

TOGETHER WITH THE WATER RIGHTS REPRESENTED BY IDAHO STATE DEPARTMENT OF WATER RESOURCES
WATER RIGHT NO. 37-7808 WITH A CLAIMED PRIORITY OF MARCH 30, 1883 TO 1,1 CFS OF WATERS OF
FISH CREEK A TRIBUTARY OF THE LITTLE WOOD RIVER, AND WATER RIGHTS NO. 37-7378 WITH A CLAIMED
PRIORITY OF MARCH 30. 1883 TO 0,7 CFS OF WATERS OF FISH CREEK A TRIBUTARY OF THE LITTLE WOOD
RIVER.

TOGETHER WITH 598 1i3 SHARES OF THE CAPITAL STOCK OF THE FISH CREEK RESERVOIR COMPANY, INC.,
TOGETHER WITH ANY AND ALL OTHER WATER RIGHTS AND DITCH RIGHTS APPURTENANT TO THE ABOVE
DESCRIBED PREMISES.

The property is located in BLAINE County at g0 LATDLAW PARK RoAD. cAREy, ldaho 83320.
Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas rights, crops. timber, all
diversion payments or third party payments made to crop producers and all existing and future improvements,
structures, {ixtures, and replacements that may now, or at any time in the future, be part ol the real estate
described (all referred to as Propertyl. This Security lnstrument will remain in eflect until the Secured Debts and
all underlying agreements have been terminated in writing by Lender.

2. MAXIMUM OBLIGATION LlMlT. The total principal amount secured by this Security lnstrument at any one
time will not exceed @JdlW. This limitation of amount does not include interest and other fees and charges
validly made pursuant to this Security lnstrument. Also, this limitation does not apply to advances made under
the terms of this Security lnstrument to protect Lender's security and to perform any of the covenants contained
in this Security lnstrument.

3- SECURED DEBTS. The term "Secured Debts" includes and this Security lnstrument will secure each of the
lollowing:

A. Specilic Debts. The following debts and all extensions. renewals, refinancings. modifications and
replacements. A promissory note or other agreement, No. 18121O4149112, dated November 27,2O06, lrom
Mortgagor to Lender, with a loan amount of $249,691.21 and maturing on November 15,2011. One or more
of the debts secured by this Security lnstrument contains a luture advance provision.

CLARENCE E
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B. All Debts. All present and {uture debts from Mortgagor to Lender, even if this Security lnstrumer,t ls not

specifically referenced, or if the luture debt is unrelated to or of a different type than this debt. ll more than

one person signs this Security lnstrument, each agrees that it will secure debts incurred either individually or

With Others Who may not sign this Security lnstrument, Nothing in this Security lnstrument constitutes a

commitment to make additional or future loans or advances, Any such commitment must be in writing. ln the

event that Lender lails to provide any required notice of the right of rescission, Lender waives any subsequent

security interest in the Mortgagor's principal dwelling that is created by this Security lnstrument. This Security

lnstrument will not secure any debt for which a non-possessory, non-purchase money security interest is

created in "household goods" in connection with a "consumer loan," as those terms are defined by {ederal law
governing unfair and deceptive credit practices, This Security lnstrument will not secure any debt for which a

security interest is created in "margin stock" and Lender does not obtain a "statement of purpose," as defined

and required by lederal law governing securities.

C. Sums Advanced. All sums advanced and expenses incurred by Lender under the terms of this Security

lnstrument when the evidence of indebtedness speci{ically states that it is secured by this Security lnstrument.

4. PAYMENTS. Mortgagor agrees that all payments under the Secured Debts will be paid when due and in
accordance with the terms of the Secured Debts and this Security lnstrument. Mortgagor acknowledges that the
interest rate, payment terms. or balance due on the loan may be indexed, adiusted, renew'ed or renegotiated.

5. WARRANTY OF TlTtE. Mortgagor warrants that Mortgagor is or will be lawfully seized of the estate conveyed

by this Security lnstrument and has the right to grant, bargain, convey, sell and mortgage the Property'
Mortgagor also warrants that the Property is unencumbered, except for encumbrances of record.

6. PRIOR SECURITY INTERESTS. With regard to any other mortgage, deed of trust, security agreement or other

lien document that created a prior security interest or encumbrance on the Property, Mortgagor agrees:

A. To make all payments when due and to perform or comply with all covenants.

B. To promptly deliver to Lender any notices that Mortgagor receives from the holder.

C, Not to allow any modification or extension of. nor to request any future advances under any note or

agreement secured by the lien document without Lender's prior written consent.

7. CLAIMS AGAINST TITLE. Mortgagor will pay all taxes, assessments, liens, encumbrances, lease payments,
ground rents, utilities, and other charges relating to the Property when due. Lender may require Mortgagor to
provide to Lender copies of all notices that such amounts are due and the receipts evidencing Mortgagor's
payment. Mortgagor will defend title to the Property against any claims that would impair the lien of this Security
lnstrument. Mortgagor agrees to assign to Lender, as requested by Lender, any rights, claims or defenses

Mortgagor may have against parties who supply labor or materials to maintain or improve the Property.

8. DUE ON SAIE OR ENCUMBRANCE. Lender may, at its option, declare the entire balance ol the Secured Debt
to be immediately due and payable upon the creation of, or contract for the creation of, any lien, encumbrance,
transfer or sale of all or any part of the Property. This right is subject to the restrictions imposed by federal law

{12 C.F.R. 591}, as applicable.

9. WARRANTIES AND REPRESENTATIONS. Mortgagor has the right and authority to enter into this Security

lnstrument. The execution and delivery of this Security lnstrument will not violate any agreement governing

Mortgagor or to which Mortgagor is a party.

10. PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will keep the Property in good

condition and make all repairs that are reasonably necessary, Mortgagor will not commit or allow any waste,
impairment, or deterioration of the Property. Mortgagor will keep the Property free of noxious weeds and grasses'

Mortgagor agrees that the nature of the occupancy and use will not substantially change without Lender's prior

written consent, Mortgagor will not permit any change in any license, restrictive covenant or easement without
Lender's prior written consent. Mortgagor will notify Lender of all demands, proceedings, claims, and actions

against Mortgagor, and of any loss or damage to the Property.

No portion of the Property will be removed, demolished or materially altered without Lender's prior written
consent except that Mortgagor has the right to remove items of personal property comprising a part of the
Property that become worn or obsolete, provided that such personal property is replaced with other personal

property at least equal in value to the replaced personal property, free from any title retention device, security
agreement or other encumbrance. Such replacement of personal property will be deemed sublect to the security
interest created by this Security lnstrument. . Mortgagor will not partition or subdivide the Property without
Lender's prior written consent.

Lender or Lender's agents may,'at Lender's option, enter the Property at any reasonable time for the purpose o{
inspecting the Property. Lender will give Mortgagor notice at the time of or before an inspection specifying a

reasonable purpose for the inspection. Any inspection of the Property will be entirely for Lender's benefit and

Mortgagor will in no way rely on Lender's inspection.

11. AUTHOBITY TO PERFORM. l{ Mortgagor fails to per{orm any duty or any of the covenants contained in this

Security lnstrument, Lender may, without notice, perlorm or cause them to be performed' Mortgagor appoints

Lender as attorney in fact to sign Mortgagor's name or pay any amount necessary for performance' Lender's right

to perform for Mortgagor will not create an obligation to perform, and Lender's failure to perform will not preclude

Lender lrom exercising any of Lender's other rights under the law or this Security lnstrument. lf any construction
on the Property is discontinued or not carried on in a reasonable manner, Lender may take all stePs necessary to
protect Lender's security interest in the Property, including completion of the construction.

12. ASSIGNMENT OF LEASES AND RENTS. Mortgagor absolutely. unconditionally, irrevocably and immediately

assigns, grants, bargains, conveys and mortgages to Lender all the right, title and interest in the following
(Property).

CLARENCE E. MOLYNEUX
ld6ho Modgag.
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A. Existing or {uture leases, licenses, guaranties and any or verbal agreements for the
use and occupancy of the Property, including but not limited to any extensions, renewals, modifications or
replacements (Leases).

B. Rents, issues and profits. including but not limited t0 securitv deposits, minimum rents. percentago ronts,
additional rents, common area maintenance charges, parking charges, real estate taxes, other applicable taxes,
insurance premium contributions, liquidated damages following default, cancellation premiums, "loss of rents"
insurance, guest receipts, revenues. royalties, proceeds, bonuses, accounts, contract rights, general
intangibles, and all rights and claims which Mortgagor may have that in any way pertain to or are on account of
the use or occupancy of the whole or any part of the property (Rents).

ln the event any item listed as Leases or Rents is determined to be personal property, this Assignment will also be
regarded as a security agreement. Mortgagor will promptly provide Lender with copies of the Leases and will
certify these Leases are true and correct copies. The existing Leases will be provided on execution of the
Assignment, and all future Leases and any other information with respect to these Leases will be provided
immediately after they are executed. Lender grants Mortgagor a revocable license to collect, receive, enjoy and
use the Rents so long as Mortgagor is not in default. Mortgagor's default automatically and immediately revokes
this license. Mortgagor will not collect in advance any Rents due in future lease periods, unless Mortgagor first
obtains Lender's written'consent. Amounts collected will be applied at Lender's discretion to the Secured Debts,
the costs of managing. protecting and preserving the Property, and other necessary expenses. Upon default,
Mortgagor will receive any Rents in trust {or Lender and Mortgagor will not commingle the Rents with any other
funds' When Lender so directs, Mortgagor will endorse and deliver any payments of Rents from the property to
Lender' Mortgagor agrees that Lender will not be considered to be a mortgagee-in-possession by executing this
Security lnstrument or by collecting or receiving payments on the Secured Debts, but only may become a
mortgagee-in-possession after Mortgagor's license to collect, receive, enjoy and use the Rents is revoked by
Lender or automatically revoked on Mortgagor's default, and Lender takes actual possession of the property.
Consequently, until Lender takes actual possession of the Property, Lender is not obligated to perform or
discharge any obligation of Mortgagor under the Leases, appear in or defend any action or proceeding relating to
the Rents. the Leases or the Property, or be liable in any way for any injury or damage to any person or property
sustained in or about the Property. Mortgagor agrees that this Security lnstrument is immediately eflective
between Mortgagor and Lender and effective as to third parties on the recording ol this Assignment. As long as
this Assignment is in effect, Mortgagor warrants and represents that no default exists under the Leases, and the
parties subject to the Leases have not violated any applicable law on leases, licenses and landlords and tenants.
Mortgagor, at its sole cost and expense. will keep, observe and perform, and require all other parties to the Leases
to comply with the Leases and any applicable law. ll Mortgagor or any party to the Lease defaults or fails to
observe any applicable law, Mortgagor will promptly notify Lender. lf Mortgagor neglects or refuses to enforce
compliance with the terms of the Leases, then Lender may, at Lender's option, enlorce compliance. Mortgagor
will not sublet, modify. extend, cancel, or otherwise alter the Leases, or accept the surrender of the property
covered by the Leases (unless the Leases so require) without Lender's consent. Mortgagor will not assign,
compromise, subordinate or encumber the Leases and Rents without Lender's prior written consent. Lender does
not assume or become liable for the Property's maintenance, depreciation, or other losses or damages when
Lender acts to manage, protect or preserve the Property, except for losses and damages due to Lendir's gross
negligence or intentional torts. Otherwise, Mortgagor will indemnily Lender and hold Lender harmless for all
liability, loss or damage that Lender may incur when Lender opts to exercise any ol its remedies against any party
obligated under the Leases.

13. DEFAULT. Mortgagor will be in delault il any of the following occur:
A. Payments. Mortgagor iails to make a payment in Jull when due.
B. lnsolvency or Bankruptcy. The death, dissolution or insolvency of. appointment ol a receiver by or on behalf
o{. application of any debtor relief law. the assignment for the benefit of creditors by or on behalf of, the
vbluntary or involuntary termination of existence by, or the commencement of any proceeding under any
present or future federal or state insolvency, bankruptcy, reorganization, composition or debtor relief law by or
against Mortgagor, Borrower, or any co-signer. endorser, surety or guarantor of this Security lnstrument or any
other obligations Borrower has with Lender.
C. Death or lncompetency. Mortgagor dies or is declared legally incompetent.
D. Failure lo Perlorm. Mortgagor lails to perform any condition or to keep any promise or covenant of this
Security lnstrument.

E. Olher Documenls. A delault occurs under the terms of any other document relating to the Secured Debts.
F. Other Agreements. Mortgagor is in def ault .on any other debt or agreement Mortgagor has with Lender.
G. Misrepresentation. Mortgagor makes any verbal or written statement or provides any financial information
that is untrue, inaccurate, or conceals a material {act at the time it is made or provided.
H. Judgment. Mortgagor fails to satisfy or appeal any judgment against Mortgagor.
l. Forleiture. The Property is used in a manner or for a purpose that threatens confiscation by a legal authority.
J. Name Change. Mortgagor changes Mortgagor's name or assumes an additional name without notifying
Lender before making such a change,
K. Property Transfer. Mortgagor transfers all or a substantial part of Mortgagor's money or property. This
condition of default, as it relates to the transfer ol the Property, is subject to the restrictions contained in the
DUE ON SALE section.
L' Propetly Value. Lender determines in good faith that the value of the Property has declined or is impaired.
M. Erosion. Any loan proceeds are used for a purpose that will contribute to excessive erosion of highly
erodible land or to the conversion of wetlands to produce or make possible the production of an agricultural
commodity, as further explained by federal law.

E. MOL
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N. lnsecurity. Lender determines in good faith that a material adverse change has occurred in Mor.gagor's

financial condition from the conditions set forth in Mortgagor's most recent financial statement before the date

of this Security lnstrument or that the prospect for payment or performance of the Secured Debts is impaired

Ior any reason,

14. REMEDIES. On or after default, Lender may use any and all remedies Lender has under state or federal law or

in any document relating to the Secured Debts. Any amounts advanced on Mortgagor's behal{ will be

immediately due and rnuy b" added to the balance owing under the Secured Debts' Lender may make a claim for

any and all insurance benefits or relunds that may be available on Mortgagor's de{ault'

Subject to any right to cure, required time schedules or any other notice rights Mortgagor may have under federal

and state law, Lender may make all or any part of the amount owing by the terms of the Secured Debts

immediately due and Joreclose this Security lnstrument in a manner provided by law upon the occurrence of a

default or anytime thereafter.

All remedies are distinct, cumulative and not exclusive, and the Lender is entitled to all remedies provided at law

or equity, whether or not expressly set forth. The acceptance by Lender ol any sum in payment or partial

payment on the Secured Debts a{ter the balance is due or is accelerated or after foreclosure proceedings are filed

will not constitute a waiver of Lender's right to require full and complete cure of any existing default' By not

exercising any remedy, Lender does not waive Lender's right to later consider the event a default i{ it continues or

happens again.

15. REDEMPTION. The period of redemption after sale on foreclosure will be one year if the real property sold

consisted of a tract of land of more than twenty (20) acres, and within six (6) months after the sale if the real

property sold consisted of a tract o{ land of twenty (20) acres or less, Any agreement to extend the redemption

period must be in writing.

16. COLLECTION EXPENSES AND ATTORNEYS' FEES. On or after Default, to the extent permitted by law,

Mortgagor agrees to pay all expenses of collection, enforcement or protection of Lender's rights and remedies

under this Security lnstrument or any other document relating to the Secured Debts. Mortgagor agrees to pay

expenses for Lender to inspect and preserve the Property and for any recordation costs o{ releasing the Property

from this Security lnstrument. Expenses include, but are not limited to, attorneys' {ees. court. costs and other

legal expenses. These expenses are due and payable immediately. l{ not paid immediately, these expenses will

bear interest from the date o{ payment until paid in full at the highest interest rate in effect as provided for in the

terms of the Secured Debts. ln addition. to the extent permitted by the United States Bankruptcy Code'

Mortgagor agrees to pay the reasonable attorneys'fees incurred by Lender to protect Lender's rights and interests

in connection with any bankruplcy proceedings initiated by or against Mortgagor.

17. ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANGES. As used in this section, ('l ) Environmental Law

means, without limitation, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA,

42 U.S.C, 9601 et seq.), all other Jederal, state and local laws, regulations, ordinances, court orders, attorney
general opinions or interpretive letters concerning the public health, safety. welfare, environment or a hazardous

substance; and (2) Hazardous Substance means any toxic, radioactive or hazardous material, waste, pollutant or

contaminant which has characteristics which render the substance dangerous or potentially dangerous to the
public health, safety, welfare or environment, The term includes, without limitation. any substances defined as

"hazardous material," "toxic substance," "hazardous waste," "hazardous substance." or "regulated substance"
under any Environmental Law.

Mortgagor represents, warrants and agrees that:

A. Except as previously disclosed and acknowledged in writing to Lender, no Hazardous Substance has been,

is, or will be located, transported, manufactured, treated, re{ined, or handled by any person on, under or about

the Property, except in the ordinary course of business and in strict compliance with all applicable

Environmental Law,

B. Except as previously disclosed and acknowledged in writing to Lender, Mortgagor has not and will not

cause, contribute tor or permit the release of any Hazardous Substance on the Property'

C. Mortgagor will immediately noti{y Lender if (1} a release or threatened release of Hazardous Substance

occurs on, under or about the Property or migrates or threatens to migrate from nearby property; or (2) there is

a violation of any Environmental Law concerning the Property. ln such an event, Mortgagor will take all

necessary remedial action in accordance with Environmental Law.

D. Except as previously disclosed and acknowledged in writing to Lender. Mortgagor has no knowledge of or

reason to believe there is any pending or threatened investigation, claim, or proceeding ol any kind relating to
(1) any Hazardous Substance located on, under or about the Property; or (21 any violation by Mortgagor or any

tenant ol any Environmental Law. Mortgagor will immediately notify Lender in writing as soon as Mortgagor

has reason to believe there is any such pending or threatened investigation. claim. or proceeding' ln such an

event, Lender has the right, but not the obligation, to participate in any sueh proceeding including the right to
receive copies of any documents relating to such proceedings.

E. Except as previously disclosed and acknowledged in writing to Lender, Mortgagor and every tenant have

been, are and will remain in full compliance with any applicable Environmental Law.

F. Except as previously disclosed and acknowledged in writing to Lender, there are no underground storage

tanks, private dumps or open wells located on or under the Property and no such tank, dump or well will be

added unless Lender first consents in writing.

G. Mortgagor will regularly inspect the Property, monitor the activities and operations on the Property, and

confirm that all permits, licenses or approvals required by any applicable Environmental Law are obtained and

complied with.

H. Mortgagor will permit, or cause any tenant to
Property and review all records at any reasonable

permit, Lender or Lender's agent to enter and inspect the
time to determine (1) the existence, location and nature of
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, ari! Hazardous Substance on, ,ffi, or about the property; (2) the exist€ location, nature, and magnitude
o{ any Hazardous Substance that has been released on, under or about ihe Property; or (3) whether or not
Mortgagor and any tenant are in compliance with applicable Environmental Law.
l. Upon Lender's request and at any time, Mortgagol agreesf at Mortgaggr's expense, to engage a qualified
environmental engineer to prepare an environmental audit of the Property and to submit the results of such
audit to Lender. The choice of the environmental engineer who will perform such audit is subject to Lender's
approval.

J. Lender has the right, but not the obligation, to perJorm any of Mortgagor's obligations under this section at
Mortgagor's expense,

K. As a consequence ol any breach of any representation, warranty or promise made in this section, (1)
Mortgagor will indemnify and hold Lender and Lender's successors or assigns harmless from and against all
losses, claims' demands, liabilities, damages, cleanup, response and remediation costs, penalties and expenses,
including without limitation all costs of litigation and attorneys' fees, which Lender and Lender,s successors or
assigns may sustain; and (2) at Lender's discretion, Lender may release this Security lnstrument and in return
Mortgagor will provide Lender with collateral of at least equal value to the Property without prejudice to any of
Lender's rights under this Security lnstrument.
L. Notwithstanding aiy ot tl'ie'language contained in this Security lnstrument to the contrary, the ierms of this
section will survive any foreclosure or satisfaction of this Security lnstrument regardless of any passage of title
to Lender or any disposition by Lender of any or all of the Property. Any claims and defenses to the contrary
are hereby waived.

18' coNDEMNATION. Mortgagor will give Lender prompt notice of any pending or threatened action by plvate
or public entities to purchase or take any or all of the Property through condemnation. eminent domain. or any
other means' Mortgagor authorizes Lender to intervene in Mortgagor's name in any o{ the above described
actions or claims' Mortgagor assigns to Lender the proceeds of any award or claim for damages connected with a
condemnation or other taking of all or any part ol the Property. Such proceeds will be consldered payments and
will be applied as provided in this Security lnstrument. This assignment of proceeds is subject to the terms of any
prior mortgage, deed of trust, security agreement or other lien document.
19' INSURANCE. Mortgagor agrees to keep the Property insured against the risks reasonably associated with the
Property. Mortgagor will maintain this insurance in the amounts Lender requires. This insurance will last until the
Property is released from this Security lnstrument. What Lender requires pursuant to the ireceding two
sentences can change during the term of the Secured Debts. Mortgagor may choose the insurance company,
subject to Lender's approval, which will not be unreasonably withheld.
All insurance policies and renewals will include a standard "mortgage clause" and. where applicable, "loss payee
clause." lf required by Lender, Mortgagor agrees to maintain compiehensive general liability insurance and rental
loss or business interruption insurance in amounts and under policies acceptable to Lender. The comprehensive
general liability insurance must name Lender as an additional insured. The rental loss or business interruption
insurance must be in an amount equal to at least coverage of one year's debt service, and required escrow
account deposits (if agreed to separately in writing).
Mortgagor will give Lender and the insurance company immediate notice of any loss. All insurance proceeds will
be applied to restoration or repair of the Property or to the Secured Debts. at Lender's option. lf Lender acquires
the Property in damaged condition, Mortgagor's rights to any insurance policies and proceeds will pass to Lender
to the extent ol the Secured Debts.
Mortgagor will immediately notify Lender of cancellation or termination of insurance. lf Mortgagor fails to keep
the Property insured, Lender may obtain insurance to protect Lender's interest in the property ind Mortgagor will
pay for the insurance on Lender's demand, Lender may demand that Mortgagor pay for the insurance all at once,
or Lender may add the insurance premiums to the balance of the Secured Debts and charge interest on it at the
rate that applies to the Secured Debts. This insurance may include coverages not originally iequired of Mortgagor,
may be written by a company other than one Mortgagor would choose, und muy be written at a higher rate than
Mortgagor could obtain if Mortgagor purchased the insurance. Mortgagor acknowledges and agrees that Lender
or one of Lender's affiliates may receive commissions on the purchas" oithi" insurance.

20' EscRoW FoR TAxEs AND INSURANGE. Mortgagor will not be required to pay to Lender funds for taxes and
insurance in escrow,

21. CO-SIGNERS. lf Mortgagor signs this Security lnstrument but is not otherwise obligated to pay the Secured
Debts, Mortgagor does so only to mortgage Mortgagor's interest in the Property to secure payment of the
Secured Debts and Mortgagor does not agree by signing this Security lnstrument to be personally liable on the
Secured Debts' lf this Security lnstrument secures a guaranty between Lender and Mortgagor, Moitgagor agrees
to waive any rights that may prevent Lender from bringing any action or claim against fulortgagor orlny party
indebted under the obligation. These rights may include, but are not limited to, any anti-defic'reniy or one-action
laws.

22' WAlvERs. Except to the extent prohibited by law, Mortgagor waives all appraisement and homestead
exemption rights relating to the property.

23. APPLICABLE LAW. This Security lnstrument is governed by the laws of ldaho, the United States of America,
and to the extent required, by the laws of the lurisdiction where the Property is located, except to the extent such
state laws are preempted by federal law.

24. JOINT AND INDIVIDUAL LtABtLtTy AND SUCCESSORS. Each Mortgagor's obligations under this Security
lnstrument are independent of the obligations of any other Mortgagor. Lender may sue each Mortgagor
individually or together with any other Mortgagor Lender may release any part of the Property and Mortgagor will
still be obligated under this Security lnstrument for the remaining Property. Mortgagor agrees that Lender and any
party to this Security lnstrument may extend, modify or make any change in the terms of this Security lnstrument
CLARENCE E. MOL
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or any evidence ol debt without Mortgagor's cons. ,a, Such a change will not release Mortgagor from cerms

o{ this Security lnstrument. The duties and benefits ol this Security lnstrument will bind and benefit the
successors and assigns of Lender and Mortgagor.

25. AMEiIOMENT, lilTEeRATlOil AiJD SEVERABILITY. This Security lnstrument may not be amended or

modified by oral agreement. No amendment or modification of this Security lnstrument is effective unless made

in writing and executed by Mortgagor and Lender. This Security lnstrument and any other documents relating to
the Secured Debts are the complete and final expression of the agreement. lf any provision of this Security
lnstrument is unenforceable, then the unenforceable provision will be severed and the remaining provisions will
still be enlorceable.

26. INTERPRETATION. Whenever used, the singular includes the plural and the plural includes the singular. The

section headings are for convenience only and are not to be useci to interpret or define the terms of this Securiti,'
lnstrument.

27. NOTICE, FINANCIAL REPORTS, ADDITIONAL DOCUMENTS AND RECORDING TAXES. UNIESS OthETWiSE

required by law, any notice will be given by delivering it or mailing it by first class mail to the appropriate party's
address listed in the DATE AND PARTIES section, or to any other address designated in writing. Notice to one

Mortgagor will be deemed to be notice to all Mortgagors. Mortgagor will inform Lender in writing cf any change
in Mortgagor's name, addiess or other application inlormation, Mortgagor will provide Lender any financial
statements or information Lender requests, All financial statements and information Mortgagor gives Lender will
be correct and complete. Mortgagor agrees to pay all expenses, charges and taxes in connection with the
preparation and recording of this Security lnstrument. Mortgagor agrees to sign, deliver, and file any additional

documents or certilications that Lender may consider necessary to perfect, continue, and preserve Mortgagor's
obligations under this Security lnstrument and to confirm Lender's lien status on any Property, and Mortgagor
agrees to pay all expenses. charges and taxes in connection with the preparation and recording thereof, Time is

of the essence.

SIGNATURES, By signing, Mortgagor agrees to the terms and covenants contained in this Security lnstrument.
Mortgagor also acknowledges receipt o{ a copy of this Security lnstrument,

R:

f
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IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RTGHTS ACQUIRED UNDER STATE LAW

SF'
RIGHT NIIMBER:

NAME AND ADDRESS:

SOURCE:

QUANTITY:

37 -7378

C E MOIJYNEUX

O8O LAIDLAW PK RD
CAREY ID 83320

Source:

FISH CREEK

-Sft0e;> t\J t/ru/"1
Tributary:
LITTLE WOOD RIVER

0.700 cFs

IRRIGATION USE OF THIS RIGHT WITH RIGHT NO 37-7808 IS LIMITED TO A
TOT.A.L DIVERSION RATE 1.0 CFS AND TO A COMBINED
ANNUAL DIVERSION oF 140 AF. The r hofder is e a d to this
combined of wat.er at a

rata reduction of

rate of L.5 cfs

where the water the

nos. 37-00 and 37-007808
water r

ster fL on

r-on of use

iods of
s ent tled to dive

d below

r
calculated a twater

comb
comb I rr1 aon

Purpose of use

IRRIGATION

on. The
rate below 1.0 cf an amount

t
t amount that awater r

03/30/1883

TOlN R22E S33 SENESE
Within BLAINE County

to less than 1 cfs

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

Period of use:

04/ts :-0/L5

Quantity

0 .500 cFs

authorized di of 1.5 cfs would

Hot
addditional 0.20 of the total di

CanaL for dur the irri ri season
rate of this ri 1 be delivered

tto fer no

1Amended Directorts Report: 37-7378



IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW

PI,ACE OF USE:

The use of water f l-rr1 ion under r continue late as October 31
other elements of are not uge of water October

L5 under this s subordinate to water r hav ed earl or
use and a rL date earlier the date a ia1 is entereds right

IRRIGATION within BIJAINE County
T01S R22E SL5 SWSW 35.0
T01S R22E 516 SESE 35.0

70 ACRES TOTAL

IRRIGATION USE OF THIS RIGHT WITH RIGHT NO. 37-7808 IS IJIMITED TO THE
IRRIGATION OF A COMBTNED TOTAL OF 70 ACRES IN A SINGLE IRRIGATION
SEASON

Conveyance use of this riqht is in the Hot Springs CanaL pursuant to Transfer No. 3922

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINTSTRATION OF THIS WATER RIGHT:

decree ect to such ra1 s1ons necessa
the defini o the r or eff ent administ on of the waterc
t nt in time no
later than the entry of a final unified decree Section 42-]-412 (6), Idaho
Code

Ri Nos -007378 and 37-00780B sub ect to the condi s of the
Amended Final ed 04-L4-1998 the matter of the

Application for Transfer No. 3922

be ultimatelas ned the a

.]l:iahe-€ede-

EXPITANATORY MATERIAL: BASIS OF CLAIM - Decreed.

2Amended Director's Report. : 37-7378



IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW
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NBS NOTES TO FILE 37-7378 AND 37-780B (C.E.Molyneux)
3-7-07

Here is the situation with right3T-780B as explained to me by Steve Clelland. In the
beginning the right was on a different place of use (the old POU). However, when it was
claimed, it was claimed on its current place of use (the new POU) which is the ground
covered by the bottom half of a pivot. No portion of the SRBA claim was listed as
having the POU on the old POU.

The claim for 37-7808 listed a total quantity of 1.1 cfs. However, under the purpose of
use of the claim it listed "irrigation .8 cfs." No other use was listed. Therefore there is
an ambiguity in the claim, with two different quantities being claimed.

Five months later the transfer was filed. It sought to move the quantity of .8 cfs onto the
new POU. [Steve, if the purpose of the transfer was to move the right to the new
POU' how could the claimant claim the new POU in his SRBA claim five months
before he filed a transfer to move it to the new POU? Did he move the right first,
and then file the transfer to legitimize what he'd already done?l After a lengthy
transfer process the transfer in effect moved the right to the new POU, but left up to the
SRBA the determination of whether the quantity being transferred was .8 cfs or .7 cfs.

When Steve Clelland investigated the claim he recommended .8 cfs for the total quantity.
However, in the pu{pose of use portion of the recommendation he inadvertently listed the
quantity as follows "irrigation 1.1 cfs" thus carrying over into the recommendation the
same ambiguity as was on the claim. Steve has informed Dana Hofstetter of this error,
and explained that his intention had been to recommend the right for .8 cfs rather than 1.1
cfs.

We do not know where the "1.1 cfs" on the claim came from, but the weight of evidence
(the fact that .8 cfs was claimed for the irrigation use on the claim, the inigation use was
the only use on the claim, and the transfer filed five months later was for the purpose of
transferring .8 cfs to the new POU) suggests that the 1.1 cfs was an enor. In any event
according to Steve there is no portion of this right that is left on the old pOU.

Therefore what needs to be determined now is where the 1.1 cfs came from. While it
appears that the claimant likely only intended to claim .8 cfs, if in fact he intended to
claim and transfer 1.1 cfs, then Jeff Peppersack needs to become involved to determine if
the transfer can be amended to reflect this.

Since the law of the case in the SRBA is that IDWR and the claimant are bound by the
terms of a license or transfer, Steve was correct in determining under the circumstances
that he was required to recommend the right for the quantity approved in the transfer.
Since it was left to him to determine whether that quantity was .7 cfs or .8 cfs, he
recommended the higher quantity, thereby recommending to the claimant the maximum
quantity he could recommend under the circumstances.
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Dana L. Hofstetter
Attomey at Law

Dear Susan:

o
608 Wesr Franklin Street

Boise, Idaho g3702

Dana@IdahoWaterlaw. com

October 18,2006
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Telephone: (205) 424_7 800
Facsimile: (208) 424_8774
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Via Hand Delivery

Susan Hamlin-Nygard
Deputy Attorney General

l14g Department of Water Resources
322 EastFront Street
Boise, Idaho 93702

Re: c'E' Moryneux - 
'RBA 

subcase Nos. 37-7 37,. and37-7g08

This letterllsronds to your request for a summary of the grounds for the craimant,.sobjections in sRBA sub'u" iv*' iz-z gB unaii-7808.. The separar; sfteams objectionsand the period of use objections we." thororrHr;lr;irr"o at the *""rir"itial Hearing and
as I recall' at least preliminarityr.rotu"o T# q;;i,], loiu..rion rate and diversionvolume) objections- relate to r*nrr* N". 3;r;ffi; 

Tor. comprex and, therefore, are
explained more tuilv berow. il;i;i.ncr, L"f*;; ,rr. rqr+ L)ecree, 

'RBA 
craimNos' 37-7378 and 37-780B,n"t.i.1apptication 
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Susan Hamlin-Nygard
October 18,2006
Page2

Backqround

The l9l4 Decree in Potter v. Patterson confirmed Water Right No. 37-737 from Fish
Creek to be associated with 70 (miner's) inches for irrigation of 70 acres under a
March 30, 1883 priority and Water Right No. 37-780, also from Fish Creek, to be associated
with 120 inches for the inigation of 720 acres under the same priority.

On or about lanuary 17,199I, John and Kristy Molyneux submitted SRBA Claims
for 37-737B and 37-7808. On SRBA Claim No. 37-737B,they claimed 1.4 cubic feet per
second ("cfs") for inigation of 70 acres and on SRBA Claim No. 37-7808, they claimed 1.1
cfs for irrigation of the same 70 acres.

Cn May 6, l99l John and Kristy Molyneux filed Application for Transfer No. 3922
seeking to relocate portions of the place of usel for Water Right Nos. 37-737 and37-780. A
review of the Transfer Application indicates that originally 40 miner's inches of each right
for a total of 80 miner's inches for irrigation of 80 acres was sought to be transferred.
However, for some reason, these quantities subsequently were changed on the application to
35 miner's inches of Water Right No. 37-737 and40 miner's inches of Water Right
No. 37-7808 for transfer of a total of 75 miner's inches for 70 acres. t

After numerous protests and extended proceedings, IDWR issued its Second
Amended Final Order for Transfer No. 3922 on April 14,1998 and the Transfer Certificate
on April 15, 1998, conditionally approving the Transfer and designatingthe transferred
portions of Rights 37-7378 and37-7808 as totaling 1.0 cubic feet per second ("cfs") for
irrigation of 70 acres with an additional 0.4 cfs or 0.5 cfs to be allocated to Hot Springs
Canal conveyance.

I While the Transfer Application also requested a point of diversion change, it appears that no point
of diversion change from the source was necessary to accomplish the place of use change.
Accordingly, the Second Amended Final Order maintained the same point of diversion.

(t ' It is unclear why the 80 acres the Molyneuxs originaliy designated on the transfer application was
(VyY.^g changed to 70 acres, or why the 80 inches was changedto 75 inches. However, 70 is the acreage
' tuft" quantity that also was in their SRBA claims. The diversion rates on the Transfer Application did

not correspond to the diversion rates on the SRBA Claims.



Susan Hamlin-Nygard
October 18,2006
Page 3

Discussion of the Quantitv Objections

Diversion Rate. The Transfer approval did not finally resolve the diversion rate as
the approval noted that the diversion rate quantity was to be finally decided in the SRBA.
Finding of Fact No.7, Second Amended Final Order at2. There appeared to be uncertainty
as to what portions of the respective rights were owned by the Molyneuxs. For example, in
Finding of Fact No. 6 a discrepency between the flow rate in the Transfer Application and in
the published Notice was identified. Further, in Finding of Fact No.45, it was noted that the
40 miner's inches portion of Water Right No. 37-780 not claimed by Cross appeared to
belong to Molyneux; but the actual portion of Water Right No. 37-780 that had not been
claimed by Cross was 55 miner's inches, instead of 40 inches. In any event, Finding of Fact
No.7 indicated that since there was uncertainty about the Molyneuxs' entitlement, "a full
determination of the flow rates authorized by the r,vater rights r,vould be deferred until
considered in the Snake River Basin Adjudication."

The allocation of a portion of the flow rate to Hot Springs Canal conveyance does not
appear to comport with the finding in the Transfer Approval that the watermaster
historically delivered the respective decreed water right quantities at the field headgate,
rather than measuring water at the heads of the two canals and the pipeline. Finding of Fact
Nos. 7, 74 and 29, Second Amended Final Order at 5,7 and 9. Since, the water right
quantities had been measured at the field headgate, there was no basis for allocating a
portion of those field headgate quantities to conveyance.

In summary, the Transfer Approval expressed uncertainty regarding the diversion
rates allocated to the Molyneuxs' portions of the water rights and left this matter for final
determination in the SRBA. The allocation of a portion of the diversion rates to conveyance
in the Transfer Approval is puzzling in view of the finding that the diversion rate quantities
were field headgate quantities.

Diverted Volume. Although the Transfer certificate itself omitted any diverted
volume limitation, the conditions of approval in the Second Amended Final Order included
a diversion limitation of 140 acre feet annually under Water Right Nos. 37-07318 and
37-07808, "unless otherwise adjusted as provided herein." This diverted volume limit was
50% of the maximum volume typically required to irrigate 70 acres of land atthatlocation.
Second Amended Ftnal Order at2.

From a review of the Findings of Fact and Conclusions of Law, it appears that the
50% limitation was based on a determination 1. that one of the subject water rights (37-137)
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was diverted an average of 50% of the days of the season over a number of years between
1980 through 1986, 1988 through 1993, and 1996 and2. that the average volume of water
diverted under 37-737 during the years 1988 throudh 1996, except for 1994 was about 140
acre feet. See Findings of Fact Nos. 58 and 61, Second Amended Final Order. This
approach for determining the 140 acre feet volume limitation is problematic in several
respects.

The Idaho Supreme Court has denounced reductions in water rights based on historic
beneficial use, without reference to the stalutory forfeiture criteria. State v. Hagerman
water Right owners, 130Idaho 736,744,947 P.2d409,4r7 (1997). Thus, IDWR's
analysis regarding average days and volumes of usage over several years did not comply
with this legal authority which had just issued at the time of the Second Amended Final
Order. Under this authority, it is inappropriate to reduce a water right based on historic
beneficial use and, instead, the one asserting partial or complete loss of a water right must
prove statutory forfeiture for five years of consecutive non-use by clear and convincing
evidence. Id.; See also, Jenkins v. State, Dep't of Water Resources, 103 Idaho 384,
647 P.2d 1256 (1982). Average (days or volumes of) use over a period of time is a
completely different concept from five consecutive years of non-use.

In reviewing the historic use data in Finding of Fact 61 and Attachment A to the
Second Amended Final Order, there appears to be no factual basis for a forfeiture
determination. Apparently, only diversion records for Water Right No. 37-737 provided the
basis for the diverted volume limitation applied to both rights subject to the Transfer. In this
regard, critical information regarding the use of Water Right No. 37-780 appears to have
been omitted from the analysis. Further, it appears that for many days, the actual diversion
rate exceeded the approximate 1.4 cfs allowable rate under Water Right 37-737,likely due
to rotation practices. Thus, for several years (1980-1986) the calculated diversion volumes
on Attachment A significantly exceeded the 280 acre foot standard. However, these critical
years were omitted from the historical beneficial use analysis to negate the apparent
influence of rotation practices. On the other hand, many of the years, that apparently were
considered in the historic use analysis (1988-1996) werc subject to the SRBA Court's
forfeiture tolling decision and are not relevant in the SRBA. See Order on Challenge of
"Facility Volume" Issue and "Additional Evidence' Issue, SRBA Subcase Nos. 36-02708 et
al.(December 29,1999). It also should be noted that in calculating the average annual
diversion rate during the 1988-1996 period, only days when Water Right No. 37-737 was
diverted at arcte of 1.4 cfs or less was used in the calculation. See Finding of Fact No. 61,
Second Amended Final Order. Thus, even for the post-1987 period of time that was rehed
on to determine the 140 acre foot limitation, the approach utilized to determine the average
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diverted volume incorrectiy excluded diversions of the water right under rotation
affangements and applied an assumed diversion rate of 7.4 cfs that would not be finally
determined until the SRBA.3

In summary, the analysis by which the 140 acre feet diverted volume limitation was
developed incorrectly applied what turned out to be the wrong legal standard. Further,
certain assumptions regarding the data arttftcially underrepresented the extent of actual
diversions. In many respects, the applicable legal standards were being clarified by the
SRBA Court and the Idaho Supreme Court at the time the Transfer Application was under
consideration by IDWR. Presently, the applicable legal standards are better defined and
should be correctly applied in the SRBA.

Conclusion

For these reasons, the Claimant believes that the combined diversion volume
limitation should be deleted or corrected to the standard for the arca,280 acre feet per year.
Additionally, the diversion rates (at the headgate) should be corrected to 0.7 cfs allocated to
Water Right No. 37-7378 and 1.1 cfs allocated to Water Right No. 37-7808, for a total
combined diversion rate of 1.8 cfs, as these rates appear to be the unclaimed portions of
these rights that are available to the Molyneuxs. Please let me know if you have any further
questions about these matters or need any additional information. Thank you.

Sincerely,

HOFSTETTER LAW OFFICE, LLC

Dana L. Hofstetter

Enclosures
4051.1/7115

3 It should be noted that the incorrectly determined volume limitation also was utilized to limit the
final authorized diversion rate. See Conclusion of LawNo. 12, Second Amended Final Order at ll.
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IN THE DISTRICT COURT OF THE FIF'TH JUDICTAL DISTRICT OF THE STATE OF
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WA,TER FRO}!
THE SNAKE RIVER BASTN WATER SYSTEM.

CIVIL CASE NUMB.ER: 3957 6

rdent. Number: i\37-00780B
Date Received z 7/L7 /L99L
Receipt No: _ S0L2959
Received eyr-re

NOTICE OT CLAII{ TO A WATER RIGIIT
ACQUTRED UNDER STATE LAW

IDAHO,

2

3

4

L. Name:
Address:

OR
Name:
Address:

JOHN MOLYNEUX
RT. l_ BOX 190
BELLEVUE, ID

KRISTY MOLYNEUX
RT. L BOX L90
BELLEVUE, ,ID

Section
18

Date of Priority:
Source : F'I SH CREEK

Point of Diversion:

MAR 30, l_883

Township Range Section L/4
oLs 22E, 9 NW

208-7BB-2450

83313

208-7BB-2450

833L3

TTib. to: LITTLE WOOD RIVER

of 7/4
NW

From To
03/rs 1I/L5

t/4 of L/4
SW SW

C.F.S
L.100

County
BLAINE

(or) A.F.A

of t/4
NW

Lot

5 Description of diverting works:
OPEN DITCH

6. Water is used for the following purposes:

Total Quantity appropriated is:
1.100 C.F.s. (and/or)

B. Total consumptive use is
9. Non-irrigation usess

10. Place of Use:

A.F.A.

L75.0 Acre Feet Per Annum.

7

Pu rpose
IRRIGATION

Township Range
oLs 22E.

Lot
4

Use
rRR

Acres
35.0

Date: 0L/L1 /9t

MICROTITMED

FtB 2 3 1993

A37-007808 Page 1



10. Place of Use: Continued

Township Range Section

L9

L/4 of L/4 Lot Use

SectioR Acres

NW NW 4 IRR

Section Acres

vs

Acres

35.0

35.0

35. 0

L1.

12.

13.

14.

15.

ecree a n

I/We do solemnly swea
foregoing document ar

Signature of Claimant(s) :

Place of use in counties: BLAINE

Do you own the property listed above as place of use? yES

Other Water Rights Used:
FrsH CREEK RESERVOTR SHARES, A'37-007378

Remarks:

Basis of Claim: DECREED

Case Number:

Court :

Decree date z ,/ /
POTTER ET. AL.

Total Acres 70.0

PATTERFgNL_ET. AL.

1-6. SiEnature(sl '

(a. ) By signing below, T./YIe acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin-Adjudication.'r (b. ) Llwe do _ do not wish to receive and pay
a smaIl annual fee for monthly copieE-6E the docEe[-sheet.

Number of attachments:

For Individuals:
ro
eL

r affi that the statements contained in the
rue co rect.

Dare, 1- /7-?/
Date: - Iz-

Date: 0L/L1 /9L

MFnOflL[,tED
FEB 2 3 l9e3

A37-007808 Page 2



(\

State of Idaho

County of

Seal

) SS.
)

Subscribed and sworn (or affirmed) before me this
or \*, i-e

/'/

dav

ary Pu co

Residing at
My Commission Expires

I

t

0L/L7 /9L

MICROFILMEB

FtB 2 3 t993

A3 7-0 078 0B PaEe 3 Date:



iN rnr DrsrRrcr couRT oF THE FrFTH JUDTcTAL DrsrRrcr oF THE srATE oF rDAHo,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDTCATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN ?fATER SYSTEI'I.

CIVIL CASE NUMBER: 39576

Ident. Number:
Date Received:

A37-007378
I/L7 /1.99I

s0i-2959

1 Name:
Address:

OR
Name:
Address:

JOHN MOLYNEUX
RT. 1 BOX i.90
BELLEVUE, TD

KRISTY MOLYNEUX
RT. 1 BOX 190
BELLEVUE, ID

Section
1_B

NOTTCE OT CLAI}I TO A WATER RTGHT
ACQUIRED UNDER STATE LAW

Receipt No:
Received By:

208-7BB*2450

83313

208-7BB-2450

83313

Trib. to: LITTLE WOOD RIVER

Lot County
BLAINE

Township Range Section L/4 of t/4 of L/4
oLs 22E' 9 NW NW NW

Dessription of diverting works:
OPEN DITCH

6. Water is used for the following purposes:

2. Date of Priority:
3. Source: FISH CREEK

4. Point of Diversion:

5

Purpose
IRRIGATION

Township Range
01s 22F

MAR 30, L883

Total Quantity Appropriated is:
t.440 c. F. s. ( and/or )

B. Total consumptive use is
9 . Non-i rrigation uses:

i-0. Place of Use:

c.F.s
1.400

A.F.A.

175.0 Acre Feet Per Annum.

From To
03/t5 1_ t/Ls

(or) A.F.A

Acres
35.0

7

t/4
sw

Lot
4

Use
IRR

of L/4
SW

Date z 0I/I1 /9I

MIEffiilFILMED

FE8 2 3 893

A3 7-0 07 3 7B Page 1



1-0. Place of Use: Continued

Township Range Section

r.9

L/4 of 1/4 Lot Use

Section Acres

NW NW 4 IRR

Section Acres

vs

Acres

35.0

35.0

35. 0

Date t 0I/t7 /9L

1r. .

12.

13.

cree P cl n

16. Signature(s)
(a.) By si
unde r s tand
Basln AdJud
a small ann

Number of attachments:

Place of use in counties: BLAINE

Do you own the property listed above as place of use? yES

Total Acres 70.0

PATTERSON, _ ET. +1, .Decree Defendant

Other Water Rights Used:
FTSH CREEK RESERVOTR SHARES, A37_OO78OB

L4. Remarks:
THIS CLAIM IS FOR THE ENTIRE PORTION OF WR 37-00737.

15. Basis of Claim: DECREED

Case Number:

Court :

Decree date: / /
POTTER ET. AL.

gning below, L/We acknowledge that I/We have received, rea
the forrn ent,itledrrHow you will receive notlce in the Snak
lcation. rr (b. ) x/yle do do not wlsh to reeeive
ual fee for monthly copieF-6-f the doclEE-sheet.

da
eR
and

nd
ive r
pay

MfEf,E$FfL[4ED

FEB 2 3 893

A37-0 07 3 78 Page 2



(",

For fndividuals:
I/We do solemnly swear or affirm that the statements contained in theforegoing document are tr
Signature of Claimant(s) :

ue c rrect.
Date:

Date: /-tz* ?t
State of ldaho

DD.
County of
Subscribed and sworn (or affirmed) before me this
of 1"9

c
Seal-

Residing at
My Commission Expires

)

)

)

o ary Pu IC

Date: 0L/L7 /9L

4^ay

MIOFTffFILMED

FEB 2 3 tess

A37-00737B Page 3



Form 222
1-A7

'fqxdtl'@ STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transfer *o. 3?zz

t,lr:,{ 0etflslLlcATloN 
FoR TRANSFER OF WATER RIGHT

PART 1

*sBa*l:*iti of W*tti Fie'tturees

Name 9 o Phone

Post Office address a 3

\

A. PURPOSE OFTRANSFER

1. E Change point of diversion

EI Change nature of use

El Add diversion point(s)

EI Change period of use

El Change place of use

2. Describe the reason for the proposed changes o

s

B. DESGR|PTION OF RIGHT(S) OR PORT|ON THEREOF, AFTER THE REQ

1. Right Number Priority Amount Nature

El other

of Use

5$F$"

D CHANGE
'Period of Use

4- to lt-tJ"-ooh? lD,nt

$?-oo ?80.'PqFt

M:wzAn-
A3>-azs r<

5
$- I

r, 0.80 tls aa .l IIto
<--h-tge? A'.

c feet per second and/or

tributary to

to I

to tt//
''{

acre-feet per annum.

< --:<.\- l$rq ,<o
t. lfo2. Total amount of water being transferred

3. Source of water

4. Point(s) of Diversion

5. Lands irrigated or place of

.s

)r- ^ - ^ - -t-

Lot Y4 Y4 1A Sec. Twp Rge. / county Local name for diversion

s€ AtE SE JJ Iil paF ila t,,t F=,s l,",, L.r"*-V. F4,uh:, d*, F;n*[i**

!t NW %' SW Vr sE%Twp. Rge Sec.
NE /r Nlu SW /r sE% NE% NW% sw% SE'/r NE% NW !Z sw% SE 7r NE% NW% sw% sE%

Totals

ls a)6 /s t t-q Js
16,X /"d 14 J5 q5G<-te

xd/

-'/ \ K\

?r:swtft
lt

+1 "^f f.* rr !, ,..
)

/ .)<s
sJr

r.fsq
q,,tr

/*'rJ- tY-:- - *



Page e ot 

-/-O---
/tt

1\

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transfer No. 3?e

vs,

which produced this right.

the water right is appurtenant or other documents which
riate box below:

E. otn"t
tributary to l;/f/. lilon J

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach ane copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by;

a. Decree No. 8l) -o o ?.+r Decreed to

in case of AJn l,l.nt /, fnff" r EI A/"

dated l)*l& l ?t4

3. Source of water Fr's

4. Dale or priority .i-.{ 0 -/t 8$

5. Water is used for the following purpose:

amoun 0 _s .Innh,
(cfs/ac-ft) u
amou
(cfs/ac-ft)
amount-___-
(cfs/ac-ft)

6. Total amount of water under right

7. Point(s) of Diverdion:

tn county of

b' License No. issued by the ldaho Department of Water Resources

c. Claim No. on file with the ldaho Department of Water Resources.

d. Transfer No

2. Attach a copy of last year's tax notice for the property to which
show ownership. Label document as attachment A. Check approp

fl .fax 
Notice E'Warranty Deed

I G,o[

for

for

for

purposes from

purposes from

purposes from

to

to

to

bic feet per second and/or acre-feet per annum

Lot % 1/q % Sec. Twp. Rge County Local name for diversion

lVu, Nu) AJW I ls llE 0 iu;ne

8. Lands irrigated or place of use:

Twp. Rge. Sec
NE% NW% sw% sE%

TotalsNE% NW% sw% SEYl NE% NW% sw% sE% NE /r NW% sw% sE% NE /r NW t/r sw% sE%

ls arE tq
Ett

XdJ*- qF
AE l$ 2<

+h- -*+-

tl,|fi )Hn Il r r

8r "
ET*}

stF rU I 19t q

Total acres )o
9. Describe any other water rights used for the same purpose as described above .:4qrnes ,h ,f,'r/ 6r^ *of fcseryoi]^



Page 5 of

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

$l-no ?0

Transferr.ro, 3 7a.a-

VS.

county of

issued by the ldaho Department of Water Res6urces.

ET

litri llo,J fr.

12- .,

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

a. Decree No.

in case of

Decreed to

ln

on file with the ldaho Department of Water Resources

d. Transfer No which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right
show ownership. Label document as attachment A. Check appropriate box below:

is appurtenant or other documents which

dated

b. License No

c. Claim No.

5. Water is used for the following purpose:

fl tax Notice El Warranty Deed

3. source or water Fisl Cfe,A[

4. Dateorpriority :-ro-@t"

Other

amoun 1.q c{s I rr'ir,for purposes from to(cfs/ac-ft)
amoun
(cfs/ac-ft)
amount-
(cfs/ac{t)

6. Total amount of water under right

7. Point(s) of Diversion:

for 

- 

purposes from

for 

-purposes 

lrom

a 0 cubic feet per second aid/or

to

to

acre-feet per annum

Lot 1A
V+ Y4 Sec. Twp. Flge County Local name for diversion

NW Nul A)Ul 1 ls elE 0/q;,ae

8. Lands irrigated or place of use:

Twp. Rge Sec
NE% NW% sw% sE%

TotalsNE YI NW% sw% SE% NE% NW'/r SW 7r sE% NE% NW /r SW /r SE% NE% NW% sw% SE /r

/J a/A /J d W
et/ s. W

eaF 11, Llk*t ,w-
I 4,ct iOFI A.6E

d:1 rr n
{J!}

rq.qq

Total acres /J 0

9''Describe any other water rights used for the same purpose as described above Slt,npr fn F,rA f,n*rI iercnrr;t^



Page ,7 /?-

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

of Transfer No. 37 a \

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

a. Decree No.

in case of

Decreed to

VS

dated

b. License No

c. Claim No.

tn county of

issued by the ldaho Department of Water Resources.

A<7 .- e>2sz R on file with the ldaho Department of Water Resources

er

d. Transfer No. which produced this right

2. Attach a copy of last year's tax notice for the property to which. the water right is appurtenant or olher doeuments whie h
show ownership. Label document as attachment A. Check appropriate box below:

E Tax Notice D Warranty Deed tr
3. Sciu'rce of wAter tributary to

4. Date or priority

5. Water is used for the following purpose

amoun 1,40 lf,rc- purposes from

purposes from

purposes frorn

to tt/t{
(cfs/ac-ft)
amou to

(cfs/ac-ft) ;

6. Total amount of water under right

7. Point(s) of Diversion:

t 
l/D cubic feet per second and/or , acre-feet per annum

for

lor

foram u to

Lot Y4 1A Vc Sec. Twp. Rge. Gounty - Local name for diversion

kd lJt p^) q l3 zza .d1l''^e *

8. Lands irrigqted o;' place of use:

Twp. Rge. Sec.
NE% NW %' sw% sE%

Totals
NE'/, NW /r sw% SE 7r NE /r NW% sw% sE% NE% NW lzr $w% SEl/. NE% NW'/r sw% SE%

t3 ?z tg t*fl ,5-{
Iq

Ll'TI<{ 55

,1 llCr f\rr t
.rvr9_l J

e 'frtr l{{
rgs^e

9. Describe any other water rights used for the same purpo.se as described above

.. A3> *6>€D B

Total acres



Page ? /7
Transfer No. 3?a>

STATE OF IDAHO
DEPARTMENT OF WATER: RESOURCES

APPLICATION FOR TRANSFffi OF WATER RIGFIT
PART 2

(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No'

in case of vs.

, dated in county of

b'LicenseNo'issuedbytheldahoDepartmentofWaterResources.
c. Claim No *<-z -tr>2 R on file with the ldaho Department of Water Resources.

d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Lribet document as attachment A. check appropriate box below:

fl Tax Notice El Warranty Deed

3. Source of water tributary to

4. Date or priority

5. Water is used for the following purpose:

amount /,lO 6,
(cfs/ac-ft)
amount- for
(cfs/ac-ft)
amount for
(cfs/ac{t)

l,-F

of

Decreed to

6. Total amount of water under right

7. Point(s) of Diversion:

purposes from

purposes from

purposes from

l ,l5 , cubic feet, per second and/or

to

to

to

acre-feet per annum.

Lot 1 1A f4 Sec. Twp. Rge. County Local name for diversion

ALd {bd ,(hij 1 ls 22F -F,l,oftne-

8. Lands irrigated or place of use

Twp. Rge. Sec,
NE% NW% sw% sE%

TotalsNE% NW% sw% sE% NE% NW% sw% SE l/r NE% NW t/r SW t/r sE% NE% NW'/r SW 7r sE%

t3 u tg urT
55-

Iq
c-t l.
?{

rvlll )ffo, 'll a,

,f-qx ,r fl
f33 I

Total acres

9. Describe any other water rights used for the same purpose as described above tr'r.k . ,F,-.. <L, ..€-g.
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of Transfer *o. 3 .?:. a-

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or gttach a USGS map indicating the new polnt(s) of diversion and/or lhe new place ol use for rights descrlbed
in part 1. Clearly depict the land by section, township and range number.

/!

t

i
i

I

{_

1

i

t-"---"

t
'1

I

j

i

I

|,

i

a

I

-!
t

i
t

i

SCALE:2 inches equal 1 mile. Draw plan in ink
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STATE OE IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

IrRAN6PER NO. 3922
flATER RrctrT NO(8) . 37-OO7?78137-007808

Thie ie to certify that:. ifOEN ltO&yNEUX
NRTSTY UOLYIIEUX
RT 1 BOX 190
BELI,EVUE ID 83313

hae requested a change to the above captioned water right(s), Thie change in water
right(s) is authorized pursuant to the provieiona of Section 42-222, Idaho Code,
provided the conditions lieted below are met.

DIVERSTON RATE :TO

FISE CREEK
TTTIIIJAI, PIPEIINE

DIVERSTOI RATB trO
EOII SPRIIIGS

cAlrAL coNvEYAtleEB-BT{EFIET.qIJ USE PBRIOD Or,,UsE

Rigbt rro. 37-007378 ;
IRRIGATToN & 04/15 to-LO/rs
CONVEYANCE
Priority; 03/30/1883 :.,,.. ,

Right No. 37-00780a : ..
IRRIGATIoN & O4/LS to 1O/15
CONVEYANCE
Priority; O3/30/1ee3

TOrAr,i

gOI'RCE

FISH CREEK

0.50 cFS 0.20 CFs

0.50 CFS 0.20 cl's oR o'.30 cFs*

1.00 cFS 0.40 CFS OR 0.50 CFS*
*To: be determined in the Snake River
Basin AdJudicatLon. ae etipulated.

TRIBqEARY OP

TITTLE WOOD RIVER

IJOCATIqI OF PlINT(sr OF DMBSIONT NESE,.Sec. 33, Iownship O1N, Range 22E
BLAINE County

P.I,ACE OF USE: IRRIGATION
TWN RGE_SEC ACRES ACRES ACSES TOFAL
01s 228 15 s9{sw 35 35

16 sEsE 35 3s
Total number of acres irrigated; 70

COT{DITTOilS OF APPLOVAIJ AIID REITARKS

Right NoE. 3?-OO?378 and 37-OO78OB are eubject to the conditiona of the
Second Amended Final Order in the matter of Application for Tranefer No. 3922.

Dated ttris /f,t\ day of A t\ . 1918

J , Director iTICROFILMEO

MAY 0 3 19gs



)ao
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 3922 (PORTIONS OF WATER
RIGHTNOS. 37-00737 &37-OO78O) IN THE NAME
OF JOHN ANDIOR KRISTY MOLYNEUX

)
)
)

)
)

SECOND AMENDED
FINAL ORDER

A final memorandum decision and order was issued by the Director of the Department of
Water Resowces (the "Department') denying application for trhnsfer no.3922 on February 22,
1993. The final memorandum decision and order was appealed to the District Court of the 5th
Judicial District of the State of Idaho (the "Courr').

The applicants, John and Kristy Molyneux ("Molyneuxs"), moved the Court for leave to
present additional evidence. The Court granted the motion and ordered the following be
considered by the Department:

a. Those portions of the soil survey which describe characteristics of
the soils at the existing place of use and the proposed place of use;

b. The watermaster records and any supporting testimony necessary to
determine the dates of delivery of the 1883 and 1905 water rights to users
on the Hot Springs Canal during the years of above-normal, normal, and
below-normal water supply in the Fish Creek system, including but not
limited to the 1993 inigation season;

c. The Minutes of the March l, 1993, Water Dishict No. 37-U meeting
and other evidence concerning the method of delivery of the water rights
to users along the Hot Springs Canal proposed for the 1993 inigation
season.

The Court also ordered the Department to consider such other evidence as it finds
material and admissible for the purpose of determining the weight to be given the soil
characteristics set forth in the soil survey.

Additional evidence was presented to the Department at a hearing on February 3,1994.
The U. S. Soil Conservation Service Soil Survey of Blaine County was received into evidence.
Expert witnesses also testified regarding the soil survey, and summaries of the soil survey results
were also received into evidence. Minutes of the March l, 1993, meeting of Water District
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No. 37-U were received as an exhibit. Finally, the parties called witnesses who further testified
about conditions of the soils and compared soil characteristics at the existing and proposed places
ofuse.

In its initial decision the Department considered watermaster records, but at the time
determined the records were incomplete and could not be used to compare the timing of water
deliveries. At the supplemental hearing, the parties were notprepared to present information
regarding the watermaster records. The parties stipulated they would compile a list of water
users from the watermaster records for the years 1980 through 1993 and jointly identi$ the water
rights diverted by each of the individuals listed during each iespective year. Th. ,u-*ury of the
water right users and water rights diverted was submitted to the Department on or about April 24,
1994, and was incorporated into the record.

, The hearing officer issued an amended recommended order on August 8, 1994 denying
the application for transfer. The attorney for the applicants stated he would not file a petitionlor
reconsideration or exceptions to the recommended order. He requested that the Department
"make appropriate arrangements to have the agency records supplemented to include the
transcript of the hearing conducted to take additionar evidence . . . . "

On September 13, 1994, the Director issued an order for submittal of proposals seeking
suggestions from the parties about conditions that could be imposed to satisfy concems about
enlargement of use and injury to other water users. Suggestions were submitted by the attorney
for the applicants (James P. Speck), and the attorney for the protestants (Thomas M. Robertson)
opposed the proposed conditions. The Director issued an Amended Final Order conditionally
approving application for transfer no.3922 on May 24, 1996. The applicants and the protestants
each filed timely petitions for reconsideration of the amended order through their attorneys. On
June 26, 1996, the Director issued an order granting the petitions for reconsideration.

In their petition for reconsideration, the applicants object to any assumption that the soils
at the new place of use proposed in the application for transfer rnay be similarlo soils at the
place of use under water rights owned and used by Ellsworth Enterprises. Consequently, the
applicants reason that: "There is absolutely no basis in the record to conclude that reducing the
annual volume of water diverted under the Petitioners' decreed water rights to S}yoof the
Department's standard for entitlement is necessary or appropriate to prwent an expansion of
such water rights." The applicants are correct that the record does not establish that the soils at
the place of use proposed in the application for transfer are similar to soils at the place of use
under water rights owned and used by Ellsworth Enterprises. Consequently, finding of fact no.
59 in the Amended Final Order (no. 56 in this Second Amended Final Order) has been revised,
and finding of fact no. 60 in the Amended Final Order has been deleted. Conclusion of law no.
10 has also been revised. However the applicants are incorrect in concluding that the record does
not establish a basis for limiting the annual volume of water diverted under the transfer to 140
acre-feet, or 50 percent of the maximum volume needed to inigate 70 acres of land in the
climatic area for the original place of use under the applicants decreed water rights. The
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watermaster records establish that the applicants and their predecessors only diverted water for
beneficial use 50 percent of the time that water was available to be diverted, and that the average
annual volume of water diverted at 1.4 cfs or less was approximately 140 acre-feet during the
appropriate time period for consideration. To allow a higher volume of water to be diverted and
used after the transfer than what the applicants had historically used under their decreed water
rights during the appropriate time period for consideration would constitute an enlargement in
use of the original rights in violation of g 42-222 (l), Idaho code.

In their petition for reconsideration, the protestants note that ordering condition no. 6 of
the order in the Amended Final Order does not explicitly impose the volume limitation of 140
acre'feet- Condition no. 6 of the order has been revised to eiplicitly include this limitation.

The protestants also continue to allege that even with the limitation on the annual volume
that can be diverted, the transfer will result in earlier and more consistent diversions during the
early part of the inigation season. The watermaster records establish that under water right no.
37-00737, water has historically been diverted beginning in early to mid May, and subsequent
diversions during the inigation season were historically sporadic. furttrer*ot", the record
establishes that the applicants have rights to use water from Fish Creek Reservoir. As a result,
the applicants can manage the use of their reservoir storage water so that when water can be put
to beneficial use, the applicants can presently divert their decreed rights as early and as
consistently as the applicants choose, subject of course to water availability and tne limitations
defined under the water rights. Therefore, the transfer will be approved without imposing any
additional limitation on the timing of diversions, even though the soils at the proposed place of
use have a permeability which is approximately 30 percent greater than the soils at the present
place of use.

The protestants also allege that the Department has not considered the "annual volume of
water which is typically delivered under a 1883 right" and that limiting diversions under the
transferred water rights to an annual volume of 140 acre-feet (2 acre-feet per acre) may not be ..a

meaningful limitation." However, the Department specific ally analyzed ihe watermaster records
to determin'e the amount of water historically delivered to the applicants' 1883 decreed water
rights. The Department's analysis is reflected in finding of faci no. 61 and Attachment A.

The protestants also claim that the 1.0 cfs diversion rate under the transferred water rights
should be subject to reduction by the "shrink factor" which is determined by the watermaster.
Finding of fact no. 14 describes how the watermaster measures and delivers water. Because the
watermaster measures the water delivered at field headgates rather than at the head works which
diverts water from Fish Creek into the Hot Springs Canal, the Highline Canal, and the Fish Creek
Mutual Pipeline, the shrink factor is proportionately applied to all of the water delivered
regardless of whether individual water users receive water from one of the canals or the pipeline.
Therefore, additional reductions will only be made during periods of water shortage as provided
in condition no. 6 ofthe order.

SECOND AMENDED FINAL ORDER, pageSllgpOFtLMED

a

MAVUJ ,999

kjd: molyn2-aor - 04114198



,

Conclusion of law no. l4 has also been revised to allow the protestants as well as the
applicants a period of five (5) years to seek modification of the approval conditions of this
transfer relating tti enlargement or injury based upon factual evidetrce resulting from the transfer.

During the Department's reconsideration ofthe Amended Final Order, the Department
took official notice of watermaster records for the years 1994 through 1996, in addition to the
watermaster records for the years 1980 through 1993 that were previously considered. With the
consent of the attorneys representing the applicants zurd the protestants, notice that the
Department intended to rely in part on these additional watermaster records was not provided
prior to issuing this Second Amended Final Order, However, the applicants or protestants can
object to the use of the watermasterrecords for the years 1994 through 1996 by filing such
objection as part of or separate from a petition for reconsideration during the fourteen-day (14-
day) time period allowed for filing petitions for reconsideration.

FINDINGS OF FACT

Description of thejppliqation

l. Application for transfer no.3922 was filed by Johnand/or Kristy Molyneux
("Molyneuxs'). The application for transfer proposes both a change in the point of diversion and
a change in the place of use for portions of water right nos. 37-00737 and37-0A780 (the "decreed
rights").

2' The decreed rights were decreed in the Blaine County case of Pol ter v. Pagerson,
(4thJud. Dist. Idaho l9t4). Water right no. 37-AOn7 authorizes the diversion of 70 inches (1.4
cfs) of water from Fish Creek with a priority of March 30, 1883. The decree does not describe a
point of diversion. The place of use is described as follows:

Township Range Section Tract Acres

{ ''i

a

1S

IS
2tE
22F

13

l9
NWSE 30
Lot I (NWNW) 30_

Total 70

3' Water right no. 37-00780 authorizes the diversion of 120 inches (2.4 cfs) of water
from Fish Creek with a priority of March 30, 1883. The clecree rloes not describe a point of
diversion. The place of use is generally described as follows:
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Township Range

rs 21E

IS 228

Tract Acres

SESE
NENE
Lot 4 (SWSW)

Total 120

a

4- The rights sought to be transferred were also claimed in the Snake River Basin
Adjudication as claim nos. 437-007378_ and 437-007808. The point of diversion for both
claims, as described in the claims, is the NWi/4, NWt/4, Section 9, Township lS, Range 22E,
B.M.

5. Claim no. A37-00737B asserts a right to divert 0.7 cfs. Claim no. 437-007808
asserts a right to divert 0.8 cfs. Both claims describe the following place of use:

Township Rg$ge Section Tract Acres

IS 22E Lot I (NWNW) 35
Lot 4 (SWSW) 35

Total 70

Section

l3
24
18

19

18

6' The current place of use for water right nos. 37-A0n7 gart) and 37-A0780 (part) is
cornmonly known as the "Briggs place." The application for transfer and the resulting nolice of
publication contained an error. The front page of the transfer and each succeeding page
described the individual flow rates of 0.7 cfs for right no. 37-00737 (part) and 0.8 cfs ior right
no.37-00780 Oart). However, the total flow listed in the published notice was L4 cfs, O. t cfs
less than the sum of the two parts described. This discrepancy is not a fatal flaw in the
application for transfer.

7. Molyneuxs expressed uncertainty about their entitlement. The watermaster stated
that only 1.4 cfs (70 miners inches) has been delivered to Molyneuxs in the past. The parties
stipulated that a full determination of the flow rates authorized by the water rights would be
defened until considered in the Snake Hoer Basin Adjudication, and in the interim, 1.4 cfs (70
miners inches) would continue to be delivered to Molyneuxs by the watermaster.

8. The application for transfer proposes moving the point of diversion upstrearn
approximately I t/z miles from the point of diversion described in the adjudication claims, which
is on the portion of Fish Creek referred to as the Hot Springs Canal (the old channel of Fish
Creek). The proposed new point of diversion is the large head works located in Fish Creek
which splits the flows of Fish Creek into three water delivery systems: the Hot Springs Canal;
the Highline Canal; and the Fish Creek Mutual Pipeline. The head works is located in the
NEI/4, SEI/4, Section 33, Township 1N, Range 22E, 8.M., and will be referred to herein as the
"trifurcation."
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9. The application for transfer seeks to divert the Molyneuxs portion of the water

authorized by the decreed rights through the Fish Creek Mutual Pipeline rather than through the
Hot Springs Canal.

10. The application for transfer also proposes to change the place of use from the
Briggs place to the following, which is commonly known as the "coates placeo':

a

Township Ra$ge Section

ls 228 15

l6 s_
Total 70

1 l. The application for transfer was protested by nine owners of decreed Fish Creek
water rights: Walter Peck; Edric L. Wilde; June D. Famworth; Maurice C. Ellsworth;
Lawrence Kimball; Gilbert Cross; Jerry Cenamrsa; Catherine Sweat; and Robert Whitby.

12.
grounds:

The protestants object to approval of the application for transfer on the following

a. The place of use will be expanded from 70 acres to a pivot inigating
140 acres;

b. A larger annual volume of water will be diverted because the new
place of use is a porous, gravelly soil while the old place of use is a finer-
textured soil which is often saturated; and

Tract

SWSW
SESE

Acres

3s

l3

c. Removing the water proposed to be transferred from its present
delivery system will increase losses borne by the remaining water users
and will impede the ability of the remaining users to rotate water supplies

The appticants argue in response:

a. The Department can approve a permissible place of use, allowing the
entire 140 acres to be irrigated with a combination of other rights;

b, The Department can limit the annnal volume diverted to the historical
average annual volume to prevent greater water use on the place of use;

c. The transfer of 1.4 cfs out of the Hot Springs Canal will not injure
other users because although the Hot springs canal is a losing channel, the
water which was lost in conveying the 1.4 cfs to the existing place of use
will continue to be diverted and lost in the canal -- consequently, the
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applicants allege the transfer will not increase the loss bome by the
remaining users;

d. There has been no traditional practice of rotation among the users of
water frorn the Hot Springs Canal; and

e. The characteristics of the soils at the current and proposed places of
use do not differ significantly enough to warrant denial of the application
on the basis that more water will be diverted to the new place of use.

Genefal Descriptiqn_o-f Water.Delivery from Fish Creek

14. The Department established Water District No. 37-U for the adminishation of
water diverted from Fish Creek. The watermaster for Water District No. 37-U measures the
natural flow of Fish Creek above the reserv<iir and adds 200 inches to the natural flow for springs
which discharge into the reservoir. Flow out of the reservoir is measured, and the natural flo.w
(including the allowance for spring discharge into the reservoir) is subtracted from the total flow
to determine the flow released from storage. The watermaster delivers water to the Fish Creek
water users at their field headgates rather than measuring water at the heads of the two canals and
the pipeline. Water flow into the two canals is not measured nor is water flow measured into the
pipeline at the triftncation. The watermaster adjusts releases from the reservoir to satisfu the
demands of the water users within the limits of their natural flow water rights and their rights to
use portions of the storage water right. The watermaster determines how much water is
discharging from the reservoir and how much is ultimately diverted by the individual water
users. The difference between the reservoir release and the cumulative flow rate measured at the
field headgates is the water lost (shrink) which is allocated to both the storage and the natural
flow for all water users regardless of whether individual water users receive water deliveries
from one of the canals or the pipeline.

15. Storage water is delivered to all of the lands within the Fish Creek drainage
included in the place of use for the stomge water right.

16. As the flow in Fish Creek declines, only storage water and early priority water
rights are deliverable. Some of the earliest water rights on the system are water right nos. 37-
40737 and 37-00780, which have a priority date of March 30, 1883.

17. The cumulative flow rate authorized for March 30, 1883 priority water rights
(herein referred to as the 1883 rights) is22.0 cfs (l 100 miners inches). When all the 1883 rights
are deliverable, the watermaster delivers I 1.4 cfs (570 miners inches) to the water users on the
Hot Springs Canal.
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l8' As the natural flow declines, the 1883 rights carmot be satisfied fully, and the

delivery of natural flow at the field headgates for each of the 1883 rights is proport-ionally
reduced. When storage water is no longer available, water deliveries to th"l SSf priority rights
are further reduced 25 percent by the watermaster to account for the proportionatiy higirer losses
that occur with lower flows in the water delivery system.

l9- Water right no. 37-07581authorizes diversion and use of water from a well
owned by Robert Whitby and located in Section 4, Township 1S, Range 22E,8.M. The water
rigtrt authorizes diversion of ground water from the wetl into the Fish Creek Mutual pipeline.
Prior to 1993, Whitby's practice was to divert approximately 3-2cfs (160 miners inches) of
ground water into the Hot Springs Canal, rather than pump ground water into the pipeline, in
exchange for water he diverted out of the pipeline. The exchange saved Whitby the cost of
operating a booster pump. Because a portion of the water delivered into the Uot Springs Canal is
lost during conveyance, the exchange by Whitby also offset some conveyance losses in the first
two miles of the Hot Springs Canal-

20- At the annual water district meeting of Water District No. 3Z-U held on March l,
1993, the water district members passed a resolution stating "that if an individual pumps water,
that he pump it into his own system and not into the canal to be used some other piu"".,' Whitby
was thus prohibited in 1993 from pumping water into the Hot Springs Canal andLxchanging the
pumped water for water delivered to the Fish creek Mutual pipeline.

21. Prior to 1993, no water was delivered to the Hot Springs Canal at the trifurcation
when the natural flow of Fish Creek was low and storage was fully depleted. During such
periods of time, the Whitby well exchange resulted in some water being supplied to the 1883
rights held by users along the Hot Springs Canal.

22. No testimony regarding use of water pumped from the Whitby well was offered at
the supplemental hearing. Without any evidence of change to the 1993 prohibition against
discharge from Whitby's well into the Hot Springs Canal, it is presumed that all the water for the
1883 rights was delivered at the trifircation in 1993 and subsequent years.

Description of Molyneux Pronosal

23- Molyneuxs propose to have their portion of the 1883 rights delivered through the
Fish Creek Mtrtrral Pipeline to lands inigated by a circular pivot. The pivot inigates
approximately 140 acres. Molyneuxs propose to make their portion of the 1883 rights
appurtenant to 70 acres, or approximately one-half of the area covered by the pivot on the Coates
place.

24. Operation of the pivot requires detivery of 2.0 cfs (100 miners inches). The 1.4
cfs (70 miners inches) sought to be transfened is not enough water to operate the pivot.

o
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25. Molyneuxs operated the pivot without natural flow rights in the past, except in

l99l when water diverted pursuant to water right nos. 37-00737 (part) and f Z-dOZgO (part) was
illegally delivered to the pivot through the Fish Creek Mutual fipifine, Ou.ing oth", y"".s,
Molyneuxs operated the pivot using a combination of storage water delivered from Fish Creek
Reservoir and ground water pumped fiom a well authorized by water right no. 37-0Z741,located
in Section 4, Township 1S, Range zzE,B.M.,and owned by P & C Inigation Association (the*P & C well').

26. The P & C well, which pumps into the Fish Creek Mutual Pipeline, discharges
approximately 1.2 cfs (60 miners inches) of water. Molyneuxs own a one-third interest in p & C
Inigation Association and have been the exclusive users of the P & C well in recent years.

27. Molyneuxs propose to hansfer their portion of the 1883 rights into the Fish Creek
Mutual Pipeline to improve the reliability of the water supply to the pivot. Chip Molyneux, John
Molyneux's brother, testified that reservoir storage water would be moved to the existing place
of use (the Briggs place) to replace the portions of the 1883 rights sought to be transfened. He
also testified that in low water yea$, the portions of the 1883 rights sought to be transferred are
more reliable than storage water.

28. Although Molyneuxs sought to transfer the entire 1.4 cfs (70 miners inches) to the
Fish Creek Mutual Pipeline, they offered to limit diversion to no more than 1.0 cfs (50 miners
inches) of the 1883 rights and leave 0.40 cfs (20 miners inches) of the 1883 rights in the Hot
Springs Canal for conveyance losses until the 1883 water rights are reduced. When stream flows
are low, Molyneuxs have not been able to divert the entire L4 cfs (70 miners inches) because of
the proportionate reductions in the 1883 rights. John Molyneux asked that if the application is
approved to transfer diversion of 1.0 cfs to the Fish Creek Mutual Pipeline, the Molyneuxs pro
rata portion of losses during low flows be based on a diversion rate of I.4 cfs (70 miners inches)
rather than a diversion rate of 1.0 cfs (50 miners inches). Molyneuxs proposal to limit diversion
of the 1883 rights to a rate of 1.0 cfs will be treated as an amendment io ttt" application for
transfer.

Anal_vsis

29 - Witnesses for the protestants stated that transfer of 1.4 cfs (70 miners inches) out
of the Hot Springs Canal will result in greater losses borne by the remaining users. Because the
watermaster delivers and measures water at the field headgates and losses are not allocated basecl
on whether individual water users recaive water deliveries from one of the canals or the pipeline,
the remaining water users do not bear a greater loss if the natural flow water rights are transferred
from the Briggs place. The transfer will not increase the total loss to the overall delivery system.

30. From time to time, water users at the end of the Hot Springs Canal combined the
water diverted to the canal and rotated the larger quantity of water among them. However,
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rotation was not established formally nor was the continuation of rotation binding on the water
right holders.

3 l. The Briggs place is located in an area with fine-grained soil that retains moisture.
The location can be appropriately characterized as "low lands" where water typically remains
close to the ground surface during the spring, and the land "subs out" (retained water is depleted
by growing vegetation) during the irrigation season. At the second hearing, witnesses compared
characteristics of the soils at the Briggs place and the Coates place. The applicant offered a soil
survey for Blaine County prepared by the U. S. Soil Conservation Service and individual maps
from the survey depicting the various soil types. The applicant also offered a summary analysis
of the soils at the Coates place and the Briggs place.

32. The protestants submitted their own summary of information from the survey and
also called Dr. Charles E. Brockway as an expert witness.

33. The original decision and order in this matter dated Februat.y 22,1993, referred to
the porous nature of the soii at the Coates place as being a factor afflecting the amount of water
required for irrigation. The summaries of soil characteristics submitted by the applicant and
protestant do not show distinguishable differences in the porosity of the soils at the Briggs place
as compared to the soils at the Coates place.

34. Porosity describes the volume of pore space in the soil. It does not describe the
ability of the soil to accept water or to drain water rapidly. It is commonly assumed that a coarse
soil is more porous than a fine-grained soil, such as aclay soil. But in fact, a clay soil with very
small soil particles is more porous and has a greater porosity than a coarse soil, As a result,
comparisons of porosity alone do not indicate whether a soil is well drained or how rapidly it will
accept water.

35. A better indicator of whether a soil is well drained or how rapidly it will accept
water is permeability. Although the porosity of a clay may be high, its permeability or the rate at
which water moves through the soil is slow (low permeability value). Based on the testimony of
Dr, Brockway, the soils at the Coates place have an average permeability which is approximately
30 percent higher than the permeability of the soils of the Briggs place.

36. The soil survey for Blaine County confirms that the soils on the Coates place are
generally more perrn€able and contain less clay than the soils on the Briggs place.

37. More permeable soils generally require more water to adequately inigate crops
when the method of irrigation is inefficient or the operator does not carefully monitor and
regulate the application of water.

38. At the original hearing, testimony by Chip Molyneux contradicts the applicants'
assertions that the soils on the Briggs place and at the Coates place are similar. Chip Molyneux
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testified that "the Briggs place has a heavier soil." When asked if the soils at the Briggs place
ivould hold moisture longer, Chip Molyneux answered yes. When asked if the soils at the Coates
place are more porous, he answered yes. When asked if the land at the Coates place must be
inigated more frequently, he answered yes. His answer about porosity is interpreted to mean he
believes the Coates place is better drained, and that the soils at the Coates place are more
permeable.

39. Testimony at the hearing established that there were gravel pits located near both
the Coates place and the Briggs place. Testimony established that water stands in the gravel pit
near the Briggs place at a much higher level relative to the surrounding land and for longer
durations of time than in the gravel pit near the Coates place. Soils at the Briggs place are not as
well drained as soils at the Coates place and retain moisture for a longer period of time than soils
at the Coates place.

40. Walter Peck once owned the Briggs place. He now owns land proximate to the
Briggs place and the Coates place. He owns a 1905 priority water right which is used to irrigate
lands near the Briggs place.

41. Walter Peck testified that the water table underlying the Briggs place is oflen near
the land surface. He testified that shallow swales, no deeper than three feet, occupy six to seven
percent of the Briggs property. He testified that many times, even in September, grain cannot be
harvested in these swales because of the high water table.

42. Walter Peck is familiar with the Briggs place and the Coates place. He testified
the Coates place must be inigated more frequently. He also testified the Coates place must be
inigated early in the year, sometimes as soon as water can be applied. He testified the Briggs
place normally does not require inigation until approximately June l.

43. Walter Peck testified that his 1905 water right was deliverabte early in past years
because the 1883 water right users who irrigate land at the end of the Hot Springs Canal and near
the Briggs place do not call for their water until later in the sunmer. He testified a transfer to the
Coates place will result in an earlier call for delivery of water under the 1883 water right than if
the water was used to inigate the Briggs place.

44. At the qecond hearing, the parties had not sufiiciently organized water district
information to link the names of water users written in the daily record books with the actual
water rights. The parties agreed to submit a sunmary, prepared by thc local water users, which
identified the water users written in the watermaster daily record books with water right numbers
for the years I980 through 1993, The summary, approved by the applicant and the protestants,
was submitted to the Department in April 1994.

45. The summary shows Walter Peck owned water right no. 37-00737 through 1990.
John Molyneux was first shown as an owner of water right no. 37-A0n7 in 1991. Gilbert Cross
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("Cross') is shown as owning water right no. 37-00780 through 1993 which authorized the
diversion of I.6 cfs (80 miners inches). Molyneuxs claimed the right to divert 0.8 cfs (40 miners
inches) under water right no.37-00780 in the Snake River Basin Adjudication. The flow rare
claimed by Molyneuxs and the authorized rate of diversion shown in the watermaster records for
Cross totals the 2.4 cfs (120 miners inches) which was originally decreed under water right no.
37-00780. The part of water right no. 37-00780 claimed by Molyneuxs appears to be the residual
portion of water right no. 37-00780 nor owned by Cross.

46. Claim no. 437-00737A, filed by Ellsworth Enterprises in the Snake River Basin
Adjudication and claim no. 437.007378 filedby Molyneuxs total 1.4 cfs (70 miners inches),
which is the entire flow rate authorized by water right no. 37-00737.

47. The summary of water users and water rights submitted by the parties recognizes
the right of Molyneuxs.to divert 1.4 cfs (?0 miners inches). Adding 0.8 cfs (40 miners inches)
claimed under 437-007808 to the 0.7 cfs (35 miners inches) claimed under A37-007378
essentially equals the 1.4 cfs (70 miners inches) diversion rate listed in the watermaster's records
as the authorized rate for Molyneuxs and their predecessors. (See discussion regarding deferred
determination of flow rates in finding of fact nos. 6 and Z).

48. The summary of water users and water rights submitted by the parties does not
corroborate the testimony of Walter Peck. Mr. Peck is not shown as having any interest in a
1905 priority water right until 1993, when the summary shows him owning an interest in water
right no. 37-A0776 which authorizes the diversion of 5.8 cfs (290 inches) of water from the Hot
Sp;rings Canal with a priority of August 18, 1905. There is no reference to water right no. 37-
00776 in the watermaster records for the years 1987 through 1992. In 1986 and previous years,
Leon Peck is shown as the owner of water right no. 37-00776.

49. Both water right nos. 37-00737 and37-00780 were identified as water rights
delivered either to the Briggs place or to lands proximate to the Briggs place. Periods of non-
delivery under water right nos. 37-00737 and37-00780 do not consistently correlate with periods
of delivery of later-in-time rights in the watermaster records.

50. The summary of water users and water rights submitted by the parties shows that
beginning in 1980 through 1990, Walter Peck owned or controlled water right no. 37-00737.
The watermaster records establish that during most years, Walter Peck began diverting water
under water right no.37-00737 in early to mid May and then diverted water sporadically
through the remainder of the inigation season. Walter Peck's early diversion of water on thc
Briggs place conflicts with his testimony that the Briggs place normally does not require
irrigation until approximately June l.

51. The watermaster records establish that after 1990 John Molyneux, like Walter
Peck, began diverting water under water right no.37-A087 in early to mid May but did not
consistently divert water under the water right after the initial diversion and use of water.

t
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52. Attachment A to this Second Amended Final Order portrays the history of water

diversions under the decreed rights for inigation of the Briggs placi. Attachment A was
prepared from watermaster records for Water District No. 37-U for the years 1980 through I996
and the list of water users and water rights for the years 1980 through 1993 compiled by the
parties. The diversions recorded by the watermaster for Water District No. 37-U under water
right no. 37-00737 are used as the diversions under the decreed rights sought to be transferred
(see Findings of Fact nos 45 ttrough 47).

53' Using the daily watermaster records, the number of days annually that Walter
Peck or John Molyneux diverted water were counted for the years 1980 through 1986, l98g
duough 1993, and 1996. The number of days annually that diversions exceeded the authorized
flow rate of 1.4 cfs (as stipulated by the parties) were also counted. The years lgBT and 1994
were not cousidered because water was not diverted by Walter Peck or John Molyneux under
water right nos. 37-00737 or 37-00?80. Records of daily diversions during 1995 were
unavailable.

54. Based on the daily watermaster records for the years 1980 through 1986, 1988
through 1993, and 1996, Walter Peck or John Molyneux diverted water under water right no. 32-
00737 an average of92 days annually.

55- One cfs (cubic foot per second) of water diverted far24 hours accumulates a
volume of 1.9835 acre-feet. If the authorized diversion rate of 1.4 cfs (as stipulated by the
parties) was diverted continuously during 92 daysannuatly, an annual volume of 255 acre-feet of
water would be diverted. However, this is not a true representation of the quantity of water
beneficially used by Walter Peck or John Molyneux because neither p"rron diu"rted the full
authorized rate continuously.

56. To estimate the volume of water which could be needed and beneficially used by
Walter Peck or John Molyneux in a typicat year under water right no. 3T-0An7,the regularity;f
diversions by Walter Peck and John Molyneux was compared with the regularity of diversions by
other water users diverting from the Hot Springs Canal and the Highline Canal under I SS3 rights
for the years t 980 through 1993. Cross, who inigated land locateJ n.* the Briggs place by
diverting an 1883 right from the Hot Springs Canal, historically irrigated for seoerai days and
then did not irrigate for several days. This pattem occurred during both dry years and wet years,
although during dry years Cross diverted water more consistently. Maurice Ellsworth and Jack
York, later succeeded by Austin Welch and then Jerry Cenamrsa, also owned 1883 rights
delivered through the Hot Springs Canal. Like Peck and Molyneux, these water righi holders
consistently did not divert water under the 1883 rights during substantial periods of the inigation
seasons for 1980 through 1993. In contrast, Ellsworth Enterprises diverted water pursuant to the
1883 rights almost continuousty through the Highline Canal from the beginning to the end of
each irrigation season.

SECOND AMENDED FINAL ORDER, page 13
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57. Based on the regularity water right no.37-00737 was diverted by Walter Peck or

John Molyneux for inigating the Briggs place as compared with the regularity 1883 pights were
diverted by Ellsworth Enterprises through the High Line Canal, Walter Peck diverted water on
average 58 of every 100 days water was available at the trifurcation for the 1883 rights from
1980 through 1986. From t988 through 1993, excluding l99l when water righr no. 37-00737
was illegally diverted through the Fish Creek Mutual Pipeline, Walter Peck or John Molyneux
diverted water on average 43 of every 100 days water was available to the 1883 rights at the
trifurcation-

58. The Department recognizes a maximum beneficial use of 4 acre-feet of water per
acre of land inigated in the climatic area where the 1883 rights are used. If diversions under
water right no, 37-0A737 provide the sole source of irrigation for the 70 acres irrigated at the
Briggs place, a maximum of 280 acre-feet of water wouid be required annually. Eased on the
daily watermaster records, water right no. 37-00737 was used to irrigate the Briggs place
approximately 50 percent of the time water was available in some quantity at the trifurcation to
supply the I883 rights. Consequently, the maximum volume of water beneficially used
historically to inigate the Briggs place on an average annual basis is estimated to be about 50
percentof2S0 acre-feet, or 140 acre-feet.

59. During the years 1980 through 1986, the annual volume of water diverted under
water right no. 37-00737, as reported by the watermaster, consistently and significantly exceeded
the annual volume of 280 acre-feet recognized by the Department as the maximum amount that' 
could beneficialty be used to irrigate the 70 acres at the Briggs place (see Attachment A). During
this same time period, water was diverted at a rate exceeding the authorized rate of 1.4 cfs on
rnore than half the days diversions under water right no.3?-00737 were recorded by the
watermaster. By comparison, the authorized diversion rate of I "4 cfs was exceeded on
substantially fewer days and by smaller amounts during the years 1988 through 1996.

60. The annual volume of water diverted under water right no. 37-00737 during the
years 1980 through 1986, as reported by the watermaster, cannot be used as a measure of the
historical beneficial use under water right no.37-00737 because the recorded volumes included
water delivered in accordance with informal rotation among water users, included water other
than what was actually diverted under water right no.37-0A737, or were sirnply inaccurate.

61. Using the watermaster's daily records of diversions for water right no.37-00737
during the years 1988 through 1996, excluding 1994 when no water was diverted, the annual
volumes of water diverted at diversion rates equal to or less than thc authorizcd rate of 1.4 cfs
were computed as follows:

SECOND AMENDED FINAL ORDER, Page 14
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Year

1988
1989
1990
1991

t992
1993
t995
1996

Annual Volume Divelled..At 1.4 cfs or less

233 acre-feet
l3l
t34
186

40
67

t37
t44

The average annual volume diverted at 1.4 cfs or less equals 134 acre-feet which approximately
equals 140 acre-feet, the maximum volume of water estimated to have been beneficially used
historically on an average annual basis as described in finding of fact no. 5g.

62. Without prop€r conditions and restrictions, a transfer to the proposed place of use
of water right nos. 37-A0n7 fuart) and 37-00730 bart) could result in the diversion of more
water during the inigation season than beneficially used historically at the existing place of use.

CONCLUSIONS OF LAW

l. Idaho Code $ 42-222 sets forth the criteria that the Department can consider in
determining whether an application for ftansfer should be approved:

The director of the department of water resources shall examine all of the
evidence and available information and shall approve the change in whole,
or in part, or upon conditions, provided no other water rights aie injured
thereby, the change does not constitute an enrargement in use of the
original right, and the change is consistent with the conservation of water
resources within the state of Idaho, and is in the local public interest as
defined in Section 42-203A,ldaho Code. . ..

2' The applicant carries the burden of coming forward with evidence that his
proposed transfer will not result in an enlargement in use, will not injure other water rights, and
is consistent with the conservation of water resources,

3. All parties carry the burden of coming forward with the evidence regarding
matters of local pubtic interest, but the applicant bears the burden to show that his proposal is in
the local public interest, or that public interests which favor the proposal are of greater worth
than any public interests with which it conflicts.
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4. Delivery of water to the circular pivot and commingling with storage or ground

water delivered through the Fish Creek Mutual Pipeline would not result in an injury provided
the circular system is shut down when water from the well or reservoir storage cannot 5g
delivered to make up the difference between the deliverable decreed rights *a tne 100 inches
required to operate the pivot.

5. Objections to a transfer on the grounds that it will cause greater difficulty in
rotation are only valid if the protestants show either a traditional, Iocal custom of rotation or a
contractual obligation to rotate. Sporadic rotation, arranged year to year between various users,
is not sufficient to obligate Molyneuxs to continue to informally participate in rotation
arrangements with other water users or prevent Molyneuxs from transfening their 1883 water
right out of the Hot Springs Canal.

6. Molyneuxs suggest the use of more water on the Coates place, because of its
higherpermeability, can be prevented by limiting the volume diverted to the Coates place to the
average annual volume historically diverted to the Briggs place. Protestants rightly point out that
if the application for transfer is approved and the applicants divert the average annual volume to
the Coates place in a low water year, more water could be diverted than would have otherwise
been diverted to the Briggs place.

7. Molyneuxs submitted innovative proposals, including one which would allow
Molyneuxs to divert no more water than diverted under the Cross water right during a given
inigation season. Protestants rightly point out that this condition would bi almost impossible to
enforce because unless water usage is tracked on a daily basis, no enforcement mechanism can be
implemented to ensure that injury does not occur. An analysis of the total volume withdrawn at
the end of the year would not prevent injury.

8. Approval of the transfer as proposed would result in an enlargement because
water could be diverted to more permeable soils on a more consistent basis through the inigation
season to the detrirnent of later-in-time water rights unless the approval is properly conditioned.

9. Molyneuxs are entitled by law to transfer their water rights provided the transfer
satisfies the criteria ofldaho Code $ 42-222. Conditions are difficult to impose where water
requirements change annually. Molyneuxs did not propose a satisfactory method of delivering
the water rights under the transfer as proposed to protect other water right holders who wouldbe
injured' As a result, the Department should only approve the transfer upon sufficient conditions
to protect against reasonably anticipated irdury to other water rights.

10. After careful review of the watermaster records, it is concluded that water diverted
under water right nos. 37-00737 (part) and 37-00780 (part) was used to provide one-half of the
inigation requirement on the Briggs place, or 140 acre-feet annually- This is consistent with the
annual volume of water historically diverted at a rate of 1.4 cfs or less during the years 1988
through 1996. Allowing the transfer of 140 acre-feet annually from diversion through the Hot

I
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Springs Canal for use on the Briggs place to diversion through the Fish Creek Mutual pipeline
for use on the Coates place is not an enlargement.

I l. The Department allows a total annual volume diverted of four acre feet per acre in
the climatic area where the proposed place of use is located.

12' Because 2.0 cfs (100 miners inches) is necessary to operate the pivot and because
water diverted under water right nos. 37 -A0n7 fuart) and 3 7-00780 (part) aftei transfer can only
inigate half the area covered by the pivot (70 acres), the maximum rate of diversion authorized
under water right nos' 37-0an7 $art) and 37-00780 (part) after transfer shall be limited to 1.0
cfs (50 miners inches). When water right nos. 37-00717 Oarr) and 37-007S0 (part) are in
priority, this diversion rate less any pro rata reduction during periods of water shortage is not an
enlargement and there is no injury to other water rights that can reasonably be anticipated at any
time during the irrigation season.

13. For the watermaster's use in regulating water rights numbered 37-00737 (part)
and 37-00780 (part), a measuling device which *""rur.s instantaneous flow rate and
accumulates total volume diverted must be installed and be operative at all times water is being
diverted under these rights. The watermaster shall regulate the total volume of water diverted by
Molyneuxs. When 140 acre-feet have been diverted, any surface water delivered to the new
place of use (the Coates place) must be reservoir storage water, unless otherwise provided by
order of the Department.

14- Any party shall be entitled to petition the Department within five (5) years from
the effective date of this order seeking to modify the approval conditions of this tiansfer relating
to enlargement or injury, provided the petition is Uasei upon factual evidence resulting from the
transfer one or more years following approval and implementation of the transfer. The petitioner
shall serve a copy of the petition upon the other parties to this proceeding or their successors in
interest. The petition shall be considered and resolved by the Department as a separate
proceeding.

ORDER

IT IS HEREBY ORDERED that application fortransfer no.3922is CONDITIONALLY
APPROVED with the following conditions:

l. The change authorized hy this transfer shall be accomplished within one (l) year
of the date of this approval.

2. A totalizing measuring device that measures instantaneous flow rate, accumulates
total volume, includes a lockable conloling works, and is of a type approved by the Department
shall be maintained on the diverting works in a manner that will pionia* the waiermaster suitable
control of the diversion.
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3. No less than one half of the flow rate diverted to the circularpivot must be

derived from either storage water or from ground water rights appurtenant to or leased to the land
inigated by the pivot.

4. The combined flow rate of water diverted pursuant to water right nos. 3T-00737
(part) and 37-00780 (part) is limited to 1.0 cfs.

5- Unless otherwise adjusted as provided herein, the total volume of water diverted
pursuant to water right nos. 37-00737 (part) and 37-00780 (parr) is limited to 140 acre-feet
annually. These rights when combined with all other rights shall provide no more than 0.02 cfs
per acre and not more than 4,0 acre-feet per acre for the place of use.

6. Use of water under the transferred water right nos. 37-00737 (part) and 37-00280
(part) will be regulated by the watermaster of State Water District No. 37-U, Fish Creek.

7 - Any pro rata reduction of water right nos. 37-00737 and 37-00780 during periods
of water shortage shall be calculated as if the water right holder is entitled to divert a flow rate of
1-4 cfs. The watermaster will only reduce the flow rate below 1.0 cfs by an amourrt equal to the
amount that a water right which authorized diversion of 1.4 cfs would be reduced to less than 1.0
cfs.

8. Any party shall be entitled to petition the Department within five (5) years from
the effective date of this order seeking to modifr the approval conditions of this transfer relating
to enlargement or injury, provided the petition is based upon factual evidence resulting from the
transfer one or more years following approval and implementation of the transfer. The petitioner
shall serve a copy of the petition upon the other parties to this proceeding or their successors in
interest. The petition shall be considered and resolved by the Department as a separate
proceeding.

Dated this -lrtfr day of April, 1998.

Director
J

P"gft.48notr 
[A/E
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ATTACHMENT A

HISTORY OF DIVERSIONS UNDER WATER RIGHT NO. 37,00737

Year Ownerl Annual Volunre2
(acre-feet)

Number of Days
Water Diverted

Under Right

Number of Days
Diversions Exceeded

1.4 cfss

Typical
Diversion Rate

Exceeding 1.4 cfsr

t980 Walter Peck 323 t27 40 l;6 - 3.2 cfs

l98r Walter Peck 2?4 64 48 1.6 - 3.2 cfs

1982 Walter Peck 358 103 69 1.5 - 3.2 cfs

I 983 Walter Peck 323 82 74 2.0 - 4.0 cfs

1984 Walter Peck 396 120 77 1.5 - 4.0 cfs

I 985 Walter Peck 416 r00 82 1.5 - 5.0 cfs

1986 Walter Peck 426 7l 67 1.5 - 6.0 cfs

r 987 Walter Peck 0 0

I 988 Walter Peck 257 r35 3t 1.5 - 2.0 cfs

1989 Walter Peck 209 50 39 1.5 - 3.0 cfs

t990 Walter Peck t57 72 23: 1.6 - 2.5 cfs

1991 John Molyneux 186 ls7 0

1992 John Molyneux 40 88 0

t993 John Molyneux 76 39 l0 1.5 - 2.0 cfs

1994 John Molyneux 0 0

I995 4 John Molyneux t44 unavailable unavailable

1996 4 John Molyneux 137 73 0

t From Watermaster's Daily Records and list of water users compiled by panies from watermaster records

2 Computed from Watermaster's Report (annual) except fbr 1994 and t 996 which were computed from
Watermaster's Daily Records

3 Determined from Watermaster's Daily Records

{ Diversions reported in Watermaster's Daily Records and Watermaster's Report (annual) include some
diversions of water released from reservoir storage
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CERTIFICATE OF SER\TJCE

I DO HEREBY CERTIFY that on the /7 t*,clay of April, 199g, the above and foregoing
document was served upon the following, via certified mail, by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

James P Speck
HOUGE SPECK AANESTAD
PO Box 987
Ketchum ID 83340

John Coleman Esq
Thomas M Robertson Esq
COLEMAN RITCHIE R.OBERTSON
PO Box 525
Twin Falls ID 83303-0525

{t

L.
Secretary, Water Allocation Bureau
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04/44 / 2005
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMTNARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS

SOURCE:

QUANTITY:

PRIORTTY DATE: 03/30/L883
POINT OF DIVERSfON:

PURPOSE AND
PERIOD OF USE:

PI,ACE OF USE

T01N R22E S33 SENESE Wj.thin BLAINE County

PURPOSE OF USE

37 -7318
C E MOLYNEUX
O8O I,ATDLAW PK RD
CAREY ID 83320

FISH CREEK TRIBUTARY: IJITTLE WOOD RIVER

0.700 cFs

USE OF THfS RIGHT WITH RIGHT NO. 37-7808 IS LIMTTED TO A TOTA],
COMBINED DIVERSION RATE OF 1.0 CFS AND TO A TOTAL COMBINED
ANNUATJ DIVERSION VOLUME OF 140 AF.

{k 5e- *

IRRIGATION

IRRIGATION WiIhiN B],AINE COUNT1/

T01S R22E S15 SWSW 35.0

PERfOD OF USE

04/L5 t0/31

T01S R22E 516

OUANTITY

0.700 cFs

sEsE 35.0

70 ACRES TOTA],

USE OF THTS RIGHT WITH RTGHT NO. 37-7808 IS I,IMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 70 ACRES TN A SINGLE IRRIGATION
SEASON.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINTSTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the waterrights as may be ultimately determined by the Court at a point in time no
later than the ent.ry of a final unified decree. Section 42-741,2 (6), Idaho
Code.

EXPITANATORYMATERIAL: Decreed

1Water Right 37-7378



04/t4/2005
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

!c
F$

Right Nos. 37-001318 and 37-007808 are subject to the conditions of the
Second Amended Final Order (dated 04-L4-L998) in the matter of the
Application for Transfer No, 3922. (as Fo11ows.) IT IS HEREBY ORDERED
that applicaLion for transfer no. 3922 is CONDITTONATJLY APPROVED with
the following conditions: The change authorized by Lhis transfer shall be
accomplished within one (1) year of the date of this approval.
A totalizing measuring device that measures instantaneous flow rate,

accumulates total volume, includes a lockabte controlling works. and is of a
L)4)e approved by the Department sha11 be maintained on the divert.ing works
in a manner that witl provide the wat.ermaster suitable cont.rol of the
diversion.
No less than one-half of the flow rate diverted to the circular pivot musc be

derived from either storage water or from ground water rights appurtenant
to or feased to the land irrigated by the pivot.
The combined flow rate of water diverted pursuant to water Right Nos.

37-007378 and 37-007808 is limired ro 1.0 cfs.
Unless otherwise adjusted as provided herein, the total volume of water

divert.ed pursuant. to water right nos. 37-007378 and 37-007808 is limited to
140 acre-feet annua11y. These rights when combined with aLf other rights
sha11 provide no more than 0.02 cfs per acre and not more than 4.0
acre-feet per acre for the place of use.
Use of water under the transferred water right. nos. 37-0OT37B and

37-00780B will be reglulated by the watermast.er of stat.e water Dist.rict No.
37-U, Fish Creek.

rat.a reduction of water right nos. 37-007378 and 37-00780B
riods of water shortage sha1l be calculated as if the wat.er right

willholder is entitled to divert. a flow rate of 1.4 cfs. The watermaster

reduce the flow rate below 1,0 cfs by an amount. equal to the amount. that a
water right which authorized diversion of 1.4 cfs would be reduced to less

1.0 cfs
Any party sha11 be entitled to petitj-on the Department within five (5) years

from the effective date of this order seeking to modify the approval
conditions of this transfer relating to enlargement or injury, provided thepetition is based upon factual evidence resulting from the tianEfer one or
more years following approval and implementation of the transfer, Thepetitioner sha1l serve a copy of the petition upon the ot.her parties to thisproceeding or their successors in interest. The petition shall be considered
and resolved by the Department. as a separate proceeding.

only
*^tnn

Q'

2Water Right. 37-1318
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WATER RIGHT NUMBER: 37'7978

IDAHO DEPARTMENT OF WATEB RESOURCES

Water Rioht Report 37-7378

Owner Tvoe

Current Owner

Original Owner

Current Owner

PriorityDate: 03/30/1883

Basis: Decreed

Status: Active

Source

FISH CREEK

Beneficial Use

IRRIGATION

Location ol Point(s) of Diversion

FISH CREEK

BLAINE County

Place of Use

IRRIGATION

Name and Address

JOHN MOLYNEUX
BT 1 BOX 190
BELLEVUE, ID 83313
(208)788-2450

WILLIAM G BRIGGS

,lD
KRISTY MOLYNEUX
10407 HWY 75
BELLEVUE, ID 83313
(208)788-24s0

Tributarv

LITTLE WOOD RIVER

From To Diversion Rate

4/15 to 10/15 0'700CFS

Total Diversion: 0'700 CFS

NE1/4SE1/4

Annual Volume

Sec. 33, TwP01N, Rge22E, B.M.

Twp Rge Sec

01s 22E 15

NE

EINWIS]trIS
NW

NEINwISWISE
SW

NEINWISWIS
35.0

SE

NEINWISlels
I

I
I

I

I

I

I

I
I

I

I

I

I

I
I

I

I

I

Totals
35.0

I

I
I

I

35.0 36.0
01S 22E 16

Total Acres:70

Conditions ol Aooroval:

Remarks:
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IDAHO DEPARTMENT OF WATER RESOURCES

Water Right Report 37-7978

Right Nos' 37-007378 and 37-007808 are subject to the conditions of the Second Amended
Final Order (dated 04-14-1998) in the matter of the Application for Transfer No. 3922. (As
Follows.) lT lS HEREBY ORDERED that application for transfer no.3922 is CONDITIONALLy
APPROVED with the following conditions: The change authorized by this transfer shall be
accomplished within one (1) year of the date of this approval.

.A totalizing measuring device that measures instantaneous flow rate, accumulates total volume,
includes a lockable controlling works, and is ol a type approved by the Department shall be
maintained on the diverting works in a manner that will provide th6 watermaster suitable control
of the diversion.
No less than one-half of the flow rate diverted to the circular pivot must be derived from either

storage water or from ground water rights appurtenant to or leased to the land inigated by the
pivot,
The combined flow rate of water diverted pursuant to water Right Nos. 37-oo7g7B and
37-007808 is limited to 1.0 cfs.
Unless otherwise adjusted as provided herein, the total volume of water div€rted pursuant to

water right nos. 37-007378 and 37-007808 is limited to 140 acre-feet annually. Tirese rights
when combined with all other rights shall provide no more than 0.02 cfs per aire and nothore
than 4.0 acre-feet per acre for the place of use.
Use of water under the transferred water right nos. 37-007378 and 37-007808 will be reglulated

by the watermaster of State Water District No. 37-U, Fish Creek.
Any pro rata reduction ol water right nos. 37-00737B and 37-007808 during periods of water

shortage shall be calculated as if the water right holder is entilled to divert ifiow rate of 1.4 cfs.
The watermaster will only reduce the flow rate below 1.0 cfs by an amounl equal to the amount
that a wat€r right which authorized diversion of 1.4 cfs would be reduced to less than 1.0 cfs.

1. General

Per Transfer 3922 approval
document: The diversion rate to Hot Springs Canal Conveyance under Right 37-007808 shall be
determined to be either 0,20 cfs or 0,30 cfs in the Snake River Basin Adjudieation, as stipulated.

Comments:

1. SKAGGS 4/2911993 TRANSFER 392ZDENIED
Comment: Transfer No. 3922 was filed to change the point of diversion & place of use under a portion of Right Nos.
37-oO737 & 37-00780, splitting each right into parts A & B. The transfer was denied per Memorandum Decis'ion and
Order dated 02-22-93. (See Microfilm)

2. PSKAGGS 111311997 TRANSFERS92ZCONDITIONALLYAPPROVED.
Comment: This matter was appealed to the District Court & finally conditionally approved by the Department thru
Second Amended Final Order 04-14-1998.
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Dates and Other lnformation:

Licensed Date:
Decreed Date: 141611914
Water Supply Bank Enrollment Accepted:
Water Supply Bank Enrollment Removed:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
State or Federal:
Owner Name Connector:
Water District Number: 37U
Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Decree Defendant:
Dscree Plaintiff:
Civil Case Number:
Judicial District:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:
DLE Act Number;
Carey Act Number:
Mitigation Plan: False
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