Page 1 05/21/2002

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report 36-8099
WATER RIGHT NUMBER: 36-8099

Owner Type Name and Address

Directors Report Owner INEZ S WATKINS
924 PIONEER RD
HAGERMAN, ID 83332
(208)837-6283

Attorney HUTCHINSON & BROWN LLP
104 LINCOLN ST
PO BOX 207
TWIN FALLS, ID 83303-0207
(208)733-9300

Current Owner RIVER GROVE FARMS INC
PO BOX 606
HAILEY, ID 83333
(208)788-1896

Directors Report Owner PAUL E WATKINS
924 PIONEER RD
HAGERMAN, ID 83332

(208)837-6283
Priority Date:  07/12/1982
Basis: Decreed
Status: Active
Source Tributary
BILLINGSLEY CREEK SNAKE RIVER
Beneficial Use From To Diversion Rate Annual Volume
POWER 1/01 to 12/31 2.000 CFS
Total Diversion: 2.000 CFS
Location of Point(s) of Diversion
BILLINGSLEY CREEK SW1/4NE1/4SW1/4 Sec. 11, Twp 07S, Rge 13E, B.M.
GOODING County (Rediversion)
BILLINGSLEY CREEK SE1/4SE1/4NW1/4 Sec. 11, Twp 07S, Rge 13E, B.M.
GOODING County
Place of Use
POWER
Twp Rge Sec | NE | NW | swW | SE |
NE |NW |SW | SE|NE |NW|SW| SE|NE |NW]SW]| SE | NE | NW | SW | SE | Totals
07S 13E 11 | I| X = I|
I

—— e

Conditions of Approval:
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IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report 36-8099

1. LO5 THIS RIGHT SHALL BE JUNIOR AND SUBORDINATE TO ALL RIGHTS FOR THE USE OF WATER,
OTHER THAN HYDROPOWER, WITHIN THE STATE OF IDAHO THAT ARE INITIATED LATER IN
TIME THAN THE PRIORITY DATE OF THIS RIGHT AND SHALL NOT GIVE RISE TO ANY RIGHT
OR CLAIMS AGAINST ANY FUTURE RIGHTS FOR THE USE OF WATER, OTHER THAN
HYDROPOWER, WITHIN THE STATE OF IDAHO INITIATED LATER IN TIME THAN THE PRIORITY
DATE OF THIS RIGHT.

Remarks:
1. Explanatory WATER IS DIVERTED THROUGH THE BARLOGI DITCH.

Comments:

1. THORNTON 8/11/1992 TYPO CORRECTION
Comment:

2. SCHULTZ 9/9/1992 NOTICE OF ERROR (NOE)
Comment: RECEIVED NOE 9/8/92. CHANGED NOE FLAG FROM BLANK TO A. CLAIM VERIFIED 8/11/92. DID
NOT REVERIFY ANY PART OF CLAIM.

3. CHRISTEN 10/15/1992 RESPONSE TO NOE

Comment: CLAIMANT QUESTIONED PRIORITY DATE AND CONVEYANCE LOSS. PRIORITY DATE
RECOMMENDED AS LICENSED NO CHANGE. CONVEYANCE LOSS RECOGNIZED UNDER 36-00106 IN
REMARKS, NO CHANGE MADE TO THIS CLAIM. KKC 10-15-92. NOTIFIED CLAIMANT BY LETTER.

4. SCHULTZ 2/19/1993 ADDED NEW ATTORNEY
Comment: RECEIVED NOTICE OF APPEARANCE FROM HEPWORTH NUNGESTER LEZAMIZ 2/10/93. CLAIM
VERIFIED 10/15/92--DIDN'T REVERIFY CLAIM.

5. TFAWCETT 2/9/1996 ADDRESS CHANGE
Comment: ADDRESS CHANGED PER SF3 RECEIVED 12/11/95.

6. SCLELLAN 1/29/1998 COPIED FROM REMARKS

Comment: WATER IS DIVERTED THROUGH THE BARLOGI DITCH. 0.24 CFS OF RIGHT NO. 36-00106 1S
LIMITED TO USE FOR CONVEYANCE LOSSES IN DELIVERY OF THIS RIGHT. REFORMAT UPDATE PER EXAM
EXAM ON 1/14/98 BY SCC VIA AMENDED CLAIMS.

7. SSHERMAN  4/24/1998 SUBSTITUTION OF COUNSEL
Comment: SUBSTITUTION OF COUNSEL REC'D 4/16/1998 FROM PATRICK D BROWN OF PARKER WARR &
BROWN LLP REPRESENTING PAUL E WATKINS.

8. TFAWCETT 9/29/1998 OWNERSHIP CHANGE
Comment: OWNERSHIP CHANGED WATKINS TO RIVER GROVE FARMS PER 1409(6) AND WARRANTY DEED
REC'D 9/4/98. PAT BROWN TO CONTINUE TO REPRESENT NEW OWNERS.

9. DSHAFF  1/24/2000 ORDER ON CHALLENGE

Comment: A CHALLENGE TO THE SPEC MASTER'S RECOMM. WAS SUCCESSFUL CHANGING THE
DIVERSION RATE TO 2.0 CFS MEASURED AT THE POD THUS ELIMINATING THE NEED FOR THE PENSTOCK
REMARK IN THE SPEC MASTER'S RECOMM.
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IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report 36-8099

Dates and Other Information:

Licensed Date:

Decreed Date: 5/1/2002
Water Supply Bank Enroliment Accepted:
Water Supply Bank Enrollment Removed:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Formal Action Date:

State or Federal: S

Owner Name Connector: OR
Water District Number:  36A
Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Decree Defendant:

Decree Plaintiff:

Civil Case Number: 39576
Judicial District:  FIFTH

Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False

SubCase:

SubCase Number: 36-8099

Class: 1

SF5 Filed Date:

Special Master Recom Signed Date: 6/7/1999
Attorney Assigned: NICHOLAS B SPENCER
Adjudication Agent:

Basis of Claim:

Date Filed: 7/31/1998 Objection Status: Active
Date Filed: 4/29/1993 Objection Status: Active



Page 1 04/10/2002

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 36-8099 V2

WATER RIGHT NUMBER: 36-8099 V2

Owner Type Name and Address

Directors Report Owner INEZ S WATKINS
924 PIONEER RD
HAGERMAN, ID 83332
(208)837-6283

Attorney PATRICK D BROWN
PARKER WARR & BROWN LLP
812 SHOSHONE ST E
BUHL, ID 83316
(208)735-8812

Current Owner RIVER GROVE FARMS INC pll-
PO BOX 606
HAILEY, ID 83333
(208)788-1896

Directors Report Owner PAUL E WATKINS
924 PIONEER RD
HAGERMAN, ID 83332

(208)837-6283
Priority Date: 07/12/1982 ;.
Basis: License
Status: Active
Source Tributary
BILLINGSLEY CREEK ¢/~ SNAKE RIVER
Beneficial Use From To Diversion Rate Annual Volume
LeiElvisl o8 L . e a ——=
POWER st 1/01 to 12/31 ° ¢ 2,000 CFS )

Total Diversion: 2.000 CFS 6K

Location of Point(s) of Diversion

BILLINGSLEY CREEK SW1/4NE1/4SW1/4 Sec. 11, TwpO07S, Rge 13E, B.M.
GOODING County (Rediversion) ok
BILLINGSLEY CREEK SE1MSE1/ANW1/4 g4  Sec.11, TwpO07S, Rge 13E, B.M.
GOODING County
Place of Use
POWER
Twp Rge Sec | NE | NW | sSW | SE |
INE|NW|SW| SE|NE|NW|SW | SE | NE|NW|SW| SE | NE | NW | SW | SE | Totals
07S 13E 11 | | | X | |
| ! | | |

Conditions of Approval:
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 36-8099 V2

OIL 1. LO5 THIS RIGHT SHALL BE JUNIOR AND SUBORDINATE TO ALL RIGHTS FOR THE USE OF WATER,
OTHER THAN HYDROPOWER, WITHIN THE STATE OF IDAHO THAT ARE INITIATED LATER IN
TIME THAN THE PRIORITY DATE OF THIS RIGHT AND SHALL NOT GIVE RISE TO ANY RIGHT
OR CLAIMS AGAINST ANY FUTURE RIGHTS FOR THE USE OF WATER, OTHER THAN
HYDROPOWER, WITHIN THE STATE OF IDAHO INITIATED LATER IN TIME THAN THE PRIORITY
DATE OF THIS RIGHT.

Remarks:
1. Explanatory WATER IS DIVERTED THROUGH THE BARLOGI DITCH.

Comments:

1. THORNTON 8/11/1992 TYPO CORRECTION
Comment:

2. SCHULTZ 9/9/1992 NOTICE OF ERROR (NOE)
Comment: RECEIVED NOE 9/8/92. CHANGED NOE FLAG FROM BLANK TO A. CLAIM VERIFIED 8/11/92. DID
NOT REVERIFY ANY PART OF CLAIM.

3. CHRISTEN 10/15/1992 RESPONSE TO NOE

Comment: CLAIMANT QUESTIONED PRIORITY DATE AND CONVEYANCE LOSS. PRIORITY DATE
RECOMMENDED AS LICENSED NO CHANGE. CONVEYANCE LOSS RECOGNIZED UNDER 36-00106 IN
REMARKS, NO CHANGE MADE TO THIS CLAIM. KKC 10-15-92. NOTIFIED CLAIMANT BY LETTER.

4. SCHULTZ 2/19/1993 ADDED NEW ATTORNEY
Comment: RECEIVED NOTICE OF APPEARANCE FROM HEPWORTH NUNGESTER LEZAMIZ 2/10/93. CLAIM
VERIFIED 10/15/92--DIDN'T REVERIFY CLAIM.

5. TFAWCETT 2/9/1996 ADDRESS CHANGE
Comment: ADDRESS CHANGED PER SF3 RECEIVED 12/11/95.

6. SCLELLAN 1/29/1998 COPIED FROM REMARKS

Comment: WATER IS DIVERTED THROUGH THE BARLOGI DITCH. 0.24 CFS OF RIGHT NO. 36-00106 IS
LIMITED TO USE FOR CONVEYANCE LOSSES IN DELIVERY OF THIS RIGHT. REFORMAT UPDATE PER EXAM
EXAM ON 1/14/98 BY SCC VIA AMENDED CLAIMS.

7. SSHERMAN  4/24/1998 SUBSTITUTION OF COUNSEL
Comment: SUBSTITUTION OF COUNSEL REC'D 4/16/1998 FROM PATRICK D BROWN OF PARKER WARR &
BROWN LLP REPRESENTING PAUL E WATKINS.

8. TFAWCETT 9/29/1998 OWNERSHIP CHANGE
Comment: OWNERSHIP CHANGED WATKINS TO RIVER GROVE FARMS PER 1409(6) AND WARRANTY DEED
REC'D 9/4/98. PAT BROWN TO CONTINUE TO REPRESENT NEW OWNERS.

9. DSHAFF  1/24/2000 ORDER ON CHALLENGE

Comment: A CHALLENGE TO THE SPEC MASTER'S RECOMM. WAS SUCCESSFUL CHANGING THE
DIVERSION RATE TO 2.0 CFS MEASURED AT THE POD THUS ELIMINATING THE NEED FOR THE PENSTOCK
REMARK IN THE SPEC MASTER'S RECOMM.
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Department of Waler Resources IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

In Re SRBA

Case No. 39578

STATE OF IDAHO, IN ANO FOR THE COUNTY OF TWIN FALLS

M ey A M 9.
PARTIAL DECREE PURSUANTLTG St 22 1il 2 15
1.R.C.P. 54(b) FOR

N N N N
iy

15

A3

=

NAME AND ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Vater Right 36-08099" { 11’

RIVER GROVE FARMS, INC.
C/0 STURDIVANY

PO BOX 9468

HAILEY, 10 83333-0968

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER
2.00 CFS

THE APPROPRIATOR 1S ENTITLED 70 THE QUANTITY OF WATER < delele ’

DESCRIBED ABOVE FOR POWER PURPOSES AT A POINT OF MEASUREMENT IN

THE PENSTOCK.

0771271982
T07S R13E $11 SESENW Within Gooding County
SWNESH (Rediversion)
PURPOSE OF USE PERIOD OF USE QUANTITY =2
Power 01-01 70 12-31 1.92 CFs < R0 £~ ]
Power wWithin Gooding County
T07S R13E S11 NWSY

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS RIGHT SHALL BE JUNIOR AND SUBORDINATE TO ALL RIGHTS FOR
THE USE OF WATER, OTHER THAN HYDROPOWER, WITHIN THE STATE OF
IDAHO THAT ARE INITIATED LATER IN TIME THAN THE PRIORITY DATE OF
THIS RIGHT AND SHALL NOT GIVE RISE VO ANY RIGHT OR CLAIMS AGAINST
ANY FUTURE RIGHTS FOR THE USE OF WATER, OTHER THAN HYDROPOWER,
WITHIN THE STATE OF IDAHO INITIATED LATER IN TIME THAN THE
PRIORITY DATE OF THIS RIGHT,

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. 1.C. SECTION 42-1412(6).

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54¢b), 1.R.C.P., that the court has determined that there is no Just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judpment upon which execution may issue and an appeal may be taken as provided by the ldaho Appellate Rutes.

Sl)ood]

Barry Wood

Administrative District Judge
Presiding Judge of the

Snake River Basin Adjudication

SRBA PARTIAL DECREE PURSUANT TO [.R.C.P. 54(b) PAGE 1

Water Right 36-08099

Sep-28-2000



Sent By: WATER RESOURCES; 2083275400 Apr-10-02 11:44AM; Page 2
RECEIVED
JAN 13 2000

2 N 11 PH L 38

Department of Water Resources

DISTRICT CO U“{T“
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DI HRICTOF ]
b

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS ‘

InRe SRBA ) Subcase No. 36-08099

)

) MEMORANDUM DECISION ANTI

) ORDER ON CHALLENGE; ORD
Case No. 39576 ) ON STATE OF IDAHO’S MOTIOI;R

) TO DISMISS CLAIMANT’S

) NOTICE OF CHALLENGE,

L
APPEARANCES

Mr. Patrick D. Brown, P.C., Attorney for Claimant and Challenger River Grove F’arrns,
Inc..

Mr. Peter J. Ampe, Deputy Attorney General, Natural Resources Division, Attomd:y for
Respondent State of Idaho.

I
MATTER DEEMED FULLY SUBMITTED FOR DECISION

This Court having heard oral arguments on the challenge on December 17, 19:999
with no party seeking additional briefing and the Court having requested none, the mattgr
|

is deemed fully submitted for decision on the next business day, or December 20, 1999.

MEMORANDUM DECISION AND ORDER ON CHALLENGE; Pagell of B0

ORDER ON STATE OF IDAHO'S MOTION TO DISMISS
CLAIMANT'S NOTICE OF CHALLENGE

Last printed 01/11/00 1:20 PM
WSRBA\SYS1'0rders Panding\36-03099. RiverGrove, subotdination.doc

W



Sent By: WATER RESOURCES; 2083275400; Apr-10-02 11:44AM; Page 3

' RECEIVED
APR 09 200}

Dapariment of ‘Jl!aterj’ Respurcss
Southem Hao!un
T, :
STATE OF IDAHO’S MOTION TO DISMISS RIVER CLAIMANT’S NOITICE
OF CHALLENGE

W

On October 13, 1999, the State filed a motioizx to dismiss the Notice of Ckal[éng
filed by River Grove Farms, Inc. (hercinafter “River'Grove”") on the grounds that R:ive'
Grove did not participate in the State’s Motion fo Alter or Amend before the Specmh
Master, and that AO1 § 13 makes such participation a prerequisite to a challenge. ‘I1hc
State’s Motion o Dismiss Claimant’s Notice of Cha!!enge is DENIED for the follov}mg
reasons:

First, the purpose of the AO1 provision relied upon by the State (AO1 § 13) is 1
prevent non-parties to a subcase from becoming a pai‘ty to a subcase for the firs tim:q;: at
the challenge stage. It was not intended to cover the rare situation presented in this c;ase
where the claimant (who already is a party to the subtase and who actually participatfed n
the trial of the case) fails to actively participate in a mjotion to alter or amend. '

Second, because this Court has the duty to inciepcndexltly review a special
master’s findings of fact and conclusions of law (See %.S'eccombe V. Weeks, 115 Idaho:
433), this Court would rather have the benefit of River Grove’s briefing and oral .

argument on challenge in deciding the substantive issues.

Iv.

THE STANDARD OF REVIEW OF A SPECIAL MASTER’S REPORT OR
RECOMMENDATION IN THE SRBA _

The Significance of the Director's Report in Adjudlcatnon of Water Rights in th¢
SRBA :
A statement of the standard of review of a speclal master’s report or
recommendation regarding water rights claimed under state law in the SRBA begins wntl
an understanding of the statutorily created procedural framework of how a “state basqd"
claim is processed. See L.C. §§ 42-1401 to —1428 (1996 & Supp. 1999); SRBA

! For the sake of simplicity, a reference to River Grove in this opinion may also refer to River Grove’ s
predecessors~in-interest.

MEMORANDUM DECISION AN ORDER ON CHALLENGE; : Page :; of 3
ORDER ON STATE OF IDAHO'S MOTION TO DISMISS .
CLAIMANT'S NOTICE OF CHALLENGE

Last printed 01/11/00 1:20 PM :
WSRBA\SYS1\Orders Pending\36-0 iverGrove. subordination.doc .




Sent By: WATER RESOURCES; 2083275400; Apr-10-02 11:45AM; Page 4

Administrative Order 1, Rules of Procedure (Oct, 16, 1997). The pleadings in an |
adjudication proceeding consist of such documents as the notices of claim, objecti <i ns,' Fis
and responses thereto. Fort Hall Water Users dss'n v. U/, S., 129 Idaho 39, 41, 921 p 2

739, 741 (1995).

Summarily stated, the principal steps in a state based water right claxm :are as

=

follows:
1. A claim of a water right is filed. 1.C. § 42 1409 (Supp. 1999).
2. IDWR makes an examination of the rel@vant water system and of the cla:m.
I.C. § 42-1410 (1996). ;
3. As aresult of the IDWR examination, a Dlrector's Report is filed. 1.C.! § 42-
1411 (Supp. 1999), i
4. Objections and/or Responses to the Difectofs Report can be filed bg/ the
claimant or any other party in the SRBA. | I.C. § 42-1412 (Supp. 1999); iC §
42-1411(5). : ,
A. The parties to a subcase can stipulﬁte to the contested elements oﬂ:a
water right by the use of a Standafd Form 5. IDWR may concur |
therewith. AO1(4)(d)(3). If IDWR does not concur, the Court shall
conduct any hearing neccssary to detcrmme whether a partial decfee
should be issued. AO1(4)(d)(3)(c). '
B. Uncontested and settled subcases are partially decreed.
5. Contested subcases proceed toward resolution. The District Court may refer
these subcases to a special master. 1.C. § 42-1412(4)-(5)
A, Settlement conference.
B. Scheduling conference.
C. Trial before a special master. i
6. In referred subcases, a Special Master’s Ri.eport or Recommendation is %ﬁled.
with the Court. AO1(13). |
7. Motions to Alter or Amend a Special Maistcr’s Report or
Recommendation are filed, heard and ruled upon by a special master.

AOI1(13),

MEMORANDUM DECISION AND ORDER ON CHALLENGE; : Page 3 of 30
ORDER ON STATE OF IDAHO"S MOTION TO DISMISS
CLAIMANT’S NOTICE OF CHALLENGE

Last printed 01/11/00 1:20 PM
\\SRBA\SY 51\Orders Pending\36-08099.RiverGrove.subordination.doc




Sent By: WATER RESOURCES; 2083275400, Apr-10-02 11:45AM; Page 5

8. Objections (“Challenges” in the SRBA) t6 the final Special Master’s 'Re@port
or Recommendation are filed with the SRBA District Court. LR.C.P.
53(e)(2); AO1(13).
9. A decision is made by the District Court on the Challenge and a Partial Decnee
is entered. i
10. An appeal to the Idaho Supreme Court niay be taken,
As it relates to the standard of review, the Dirgctor's Report (step 3 above) 1slof
major significance because by statute, the Director's Report constitutes prima facie

evidence of the nature and extent of a water right acquired under state law, and thcrefor

=

constitutes a rebuttable evidentiary presumption, I. C § 42-1411(4)-(5); see S:Iversrém
Carison, 118 Idaho 456, 461-62, 797 P.2d 856, 861- 62 (1990); State v. Hagerman Warar
Right Owners. Inc., 130 Idaho 736, 745-46, 947 P.2d. 409 418 (1997). The objectlng
party has the burden of going forward with evidence to rebut the Director's Report as' to
all objections filed. I.C. § 42-1411(5). However, L. C § 42-1411(5) is silent as to the. _
quantum of proof necessary to overcome the presumptlon raised by the Director's Rej:on .
If a statute is silent as to the quantum of proof necessdry to overcome a presumption, irthen
the presumption is overcome when the “opponent introduccs substantial evidence of ﬂ:ht‘
nonexistence of the fact [presumed].” Bongiovi v. Jarmison, 110 Idaho 734, 738, 718 | P 2d
1172, 1176 (1986), citing Committee Comment to L. RE 301. Substantial evidence i 13
defined “as such relevant evidence as a reasonable mind might accept to supporta |
conclusion; it is more than a scintilla, but less than a preponderancc ” Evans v. Ham“lif
Inc., 123 Idaho 473, 478, 849 P.2d 934, 938 (1993).. “When rebuited, the preSumpthﬁ
disappears and the party with the benefit of the presuniption retains the burden of |
persuasion on the issue.” Hagerman Water Right Owners, Inc., 130 Idaho at 745, 947;
P.2d at 418. If the presumption is overcome by the objector, then the claimant has thei
“ultimate burden of persuasion for each element of 4 v&:mter rigﬁt » 1C. §42-141 1(5)
That is, when the prima facie evidence is rebutted by oompctent evidence, the issue 1s
decided, like other issues, on the sum of the proof. Seé D, Craig Lewis, [daho Trial |
- Handbook, § 12.5 (1995), citing Reddy v. Johnston, 77:1daho 402, 293 P.2d 945 ( 1956).
MEMORANDUM DECISION AND ORDER ON CHALLENGE; Paga 4 ;ofw
ORDER ON STATE OF IDAHO'S MOTION TO DISMISS :
CLAIMANT’S NOTICE OF CHALLENGE

Last printed 01/11/00 1:20 PM :
WSRBA\SYS1\Orders Pom!mg\'iG-O.R.qumva suberdination.doc .
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Therefore, from the “get-go,” a special master $ evidentiary view of an “objemted
to” subcase is directly affected by the content of the Director's Report, who ﬁjed the
objection (i.e. who has the burden of going forward with the evidence), and to! w]ich

n),
LC. § 42-1411(5). In turn, a review of a Special Master’s Report or Recommenﬂation

Sent By: WATER RESOURCES;

elements of the claim the objection is directed (i.e. the scope of the Oquctl

by the District Court is likewise influenced by the procedural history of the padt1c1.lar

subcase(s).

Special Master’s Report or Recommendations (as to the unobjected to portion Eof
Director's Report) ' ?

L.C. § 42-1411(4) purports to mandate that the unobjected to portions of the
Director's Report be decrced as reported. Normally, this is exactly what happens. |
However, despite the unyielding language of this statute, the SRBA district court reﬁains
discretion to apply law to facts and render its own conclusxons regarding unobj ectcd' 10
water rights. State v. Higginson, 128 Idaho 246, 258 912 P.2d 614, 626 (1995), cmng
LR.C.P. 55. Additionally, I.C. § 42-1412(7) allows thc district court to delay entry df‘
partial decrees for those portions of the Director’s Report for which no objection has{ be

LJ
=1

field if the district court determines that the unobjected claim may be affected by the{

outcome of & contested matter.

Special Master's Report or Recommendations (as to the objected to portion of

Director's Report) |
Because the district court has the duty to mdependently review a spccial masﬂcr 3

report, the findings of fact and conclusions of law contamed therein do not stand

automatically approved in the absence of a challenge. Seccombe v. Weeks, 115 Idahd)
433, 435, 767 P.2d 276, 278 (Ct. App. 1989); C. anht and A. Miller, Federal Prac;xc

and Procedure § 2612 (1995). |
Under LR.C.P. 53(e)(2), written objections/challenges may be served upon al!

other parties within fourteen (14) days of service of the notice of the filing of a special

MEMORANDUM DECISION AND ORDER ON CHALLENGE;
ORDER ON STATE OF IDAHO’S MOTION TQ DISMISS
CLAIMANT’S NOTICE OF CHALLENGE

Last printed 01/11/00 1:20 PM

\SRBASY51\Orders Pending\36-02099, RivetGrove.subordination.doc
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Sent By: WATER RESOURCES; 2083275400; Apr-10-02 11:4B6AM; Page 7

master’s report.? It should be noted, however, that 401(13)(a) provides that “[I‘]aih;re of
any party in the adjudication to pursue or partii:ibate in a Motion to Alter OFA};IBIL
the Special Master’s Recommendation shall constifute a waiver of the right to ;
challenge it before the Presiding Judge.” _
Applications to the referring district court for “action upon the report” are coircred
by LR.C.P. 53(e)(2), and are to be by motion. The court, after hearing, has a wide :iang e
-of actions available. The court may adopt the report or may modify it or may reject rt in
whole or in part or may receive further evidence or niay recommit it to a special masi_:;er
with instructions. LR.C.P. 53(e)(2). ‘Where a challenge to a special master’s report :s
filed, a district court must hold a hearing on the issues raised therein. See Kieffer v. Sea:s
Roebuck & Co., 873 F.2d 954, 956 (6™ Cir. 1989). ‘Of course, the parties could waiwi:

oral argument and submit the challenge on the briefs.*

Findings of Fact of the Special Master

In Idaho, the district court is required to adopt a special master's findings of fact

unless they are clearly erroneous. IR.C.P. 53(e)(2); Rodriguez v. Oakley Valley Stone,

? If a Motion to Alter or Amend a Special Master’s Recommendation is timely filed under AO1(13)(a),
the time to file a challenge under LR,C.P. 53(¢)(2) is suspended until the special master files a decision:on
the Motion to Alter or Amend. .

3 It may seem anomalous that actual participation in a Motion to Alter or Amend is a prerequisite to a
Rule 53(e)(2) challenge in the SRBA, but such a challenge or objection is not a prerequisite to appellate
review. Seccombe v. Weeks, 115 Idaho 433, 435, 767 P.2d 276, 278 (Ct App. 1989) (holding that i
objections to findings and conclusions of the master are not required to preserve an issue for appeal). The
following rcasons, however, explain this apparent anomaly; First, because of the Jarge and complex nature
of the SRBA litigaton, and the potential that a large number of parties may have an interest in a particular
issue or subcase before a special master, it is necessary for those interested parties to inyolve themselves in
the proceedings before the special master, at least at the Motion to Alter or Amend stage. See AO1
(13)(a). Allowing intcrested parties to sit back and wait for the special master’s final report and then file a
challenge with the district court would cause unjustifiable expense and delay. Second, the district court; has{
the affirmative duty to independently review the special master’s report (irrespective of whether it has been
challenged) using the clearly erroncouns standard as to findings of fact and a free review of the conclusicms
of law. Upon such review, the district court may, on its own initiative, adopt, modify, or reject the rcpott,
receive further evidence, or refer it back to the special master. In contrast, an appellate court — which isinot
a fact finding court ~ is limited to the record before it in deciding whether the trial court’s findings arc |
clearly erroneous and/or whether the conclusions of law are incorrect, i
4 If no party files a challenge to a special masters report and recommendation, the court will not usually
hold a hearing under LR.C.P. 53(¢)(2). As a practical matter, such a hearing would accomplish little, if |
anything; it would not be an efficient nse of judicial resources, and would create unnecessary expense for
the litigants, :
MEMORANDUM DECISION AND ORDER ON CHALLENGE; : Page 6 of30
ORDER ON STATE OF IDAHO’S MOTION TO DISMISS ' ;_

CLAIMANT'S NOTICE OF CHALLENGE

Last printed 01/11/00 1:20 PM
WSRBASYS1\Orders Pcndiug\SGvOS.ivchmva.subm—dinntian.doc .




2083275400, Apr-10-02 11:48AM; . Page 8
) (-

Ine., 120 Idaho 370, 377, 816 P.2d 326, 333 (1991); Higley v. Woodard, 124 Idahqgl- 531,
534, 861P.24 101, 104 (Ct. App. 1993). Exactly what is meant by the phrase "cledrly

erroneous,” or how to measure it, is not always casy to discern. The United States |

Sent By: WATER RESOURCES;

Supreme Court has stated that “[a] finding is ‘clearly erroneous’ when, although thqizre s
evidence to support it, the reviewing court on the eritire evidence is left with the deﬁni e
and firm conviction that a mistake has been committed.” U.S. v. I/.S Gypsum Ca.,533:l

U.S. 364, 395 (1948). A federal court of appeals stated as follows:

It is idle to try to define the meaning of the phrase "clearly
erroneous”; all that can be profitably said is that an appellate
court, though it will hesitate less to reverse the findings of a judge
than that of an administrative tribunal or of a jury, will
nevertheless reverse it most reluctantly and only when well
persuaded.

U.S. v. Aluminum Co. of America, 148 F.2d 416, 433 (2™ Cir. 1945) (L. Hand, J.).

A special master's findings which a district court adopts in a non-jury action Eare
considered to be the findings of the district court. LR.C.P. 52(a); Seccombe, 115 Idfﬁhc
at 435, 767 P.2d at 278; Higley, 124 Idaho at 534, 861 P.2d at 104 Consequently, 4
district court's standard for reviewing a special master's findings of fact is to determi;ne
whether they are supported by substantial,’ although perhaps conflicting, evidence.
Seccombe, 115 Idaho at 435, 767 P.2d at 278, Higley, 124 1daho at 534, 861 P.2d at‘f 104,

In other words, a referring district court reviews a special master’s findings of f

under IR.C.F. 53(e)(2) just as an appellate court reviews a district court's findings oi:‘ fagt
in a non-jury action, i.e. using the “clearly erroneous” standard, An appellate court, in
reviewing findings of fact, does not consider and wéi'gh the evidence de novo. Wﬁgﬁt
and Miller, supra, § 2614; Zenith Radio Corp. v. Hazletine Research, Inc., 395 Us. 109,

* Substantial does not mean that the evidence was uncontradicted. All that is required s that the evidgncd]
be of such sufficient quantity and probative value (hat reasonable minds could conclude that the finding |

whether it be by a jury, trial judge, or special master — was proper. It is not nceessary that the eviden¢e bé
of such quantity or qualiry that reasonable minds must conclude; only that they could conclude. Therefors,
a special masters findings of fact are properly rejected only if the evidence is so weak that reasonable i
minds could not come to the same conclusion the special master reached. Mann v. Safeway Stores, Int., 9
Idaho 732, 518 P.2d 1194 (1974); see also Evans v. Hara’s Inc., 123 Idaho 473, 478, 849 P.2d 934, 9?39

(1993).

5

MEMORANDUM DECISION AND ORDER ON CHALLENGE; Page_i'f of B0
ORDER ON STATE OF IDAHO'S MOTION TO DISMISS i
CLAIMANT'S NOTICE OF CHALLENGE i

Last printed 01/11/00 1:20 PM
WSRBASYS81\Orders Pending36-08092. RiverGrove.suburdination_doc




Sent By: WATER RESOURCES; 2083275400, Apr-10-02 11:47AM; . Page 9

123 (1969). The mere fact that on fhe same eviden¢e an appellate court might havej;
reached a different result does not jli.lstify it in settin g a district court's findings asidé.
Amadeo v. Zant, 436 U.S. 214, 223 (1 988). A reviefwing court may regard a ﬁndiné as|
clearly erroneous only if the fi nding is without adequate evidentiary support or was|
induced by an erroneous view of thé law. Wright and Miller, supra, § 2585,

With respect to stipulated faé:ts, LR.C.P. 53(e)(4) provides that when parties.
stipulate that a special master's ﬁndings of fact shall be final, only questions of law
arising upon the report shall thercaﬁﬁer be considered (meaning freely reviewable by ithc

referring district court).®

4]

The parties are entitled to an actual review and examination of all of the evid?pnc
in the record, by the referring district court, to determine whether the findings of facdi ar
clearly erroneous. Lockiin v. Day-Glo Color Corp., 429 F.2d 873, 876 (7% Cir. ]9705,
cert. denied, 91 5.Ct. 582 (1971), | |

In the application of the above principles, due: regard must be given to the

<

opportunity a special master had to evaluate the credibility of the witnesses. LR.C P,

52(a); U.S. v. 5. Volpe & Co,, 359 F.2d 132, 134 (1% Cir. 1966), |
Under Federal Rule of Civil Procedure 52(a), inferences from documentary

evidence are as much a prerogative of the finder of fact as inferences as to the credibi:ﬂity

of witnesses. Anderson v. Bessemer City, 470 U.S. 564, 574 (1985). The rule in Idaho i

© Read literally, this rule absolutely requires o referring district court to accept stipulated facts without any
question. While this would be the result in the vast majority of cases, it is logical that the intent of this rul¢

is much like the "uncontradicted testimony rule” of cvidence, This “rule” is that “[t]he uncontradicted !
testimony of a credible witness must be accepted by the trier of fact unless the testimony is ‘inherently
improbable, or rendered so by facts and circumstances disclosed at the hearing . . . or impeached by any of
the modes known to the law.” Faber v. State, 107 Idaho 823, 824, 693 P.2d 469, 470 (Ct, App. 1984),
citing Dinnen v, Finch, 100 Idaho 620, 626-627, 603 P.2d 575, 581-82 (1979). See also Russ v. Brown| 96
Idaho 369, 373, 529 P.2d 765, 769 (1974) (*[T]he trial court must accept as true the positive, i
uncontradicted testimony of a credible witness, unless his testimony is inherently improbable or i
impeached”); Roemer v. Green Pastures Farms, Inc., 97 Idaho 591, 593, 548 P.2d 857, 859 (1976) (“The
district court, sitting as a trier of fact, may reject uncontradicted testimony of a witness if the testimony is
inherently improbable.”); Woodv. Hoglund, 131 Idaho 700, 703, 963 P.2d 383, 386 (1998) (“[T]t has long
been recognized that unless a witness's testimiony is inherently imiprobable, or rendered so by facis and |
circumstances disclosed at trial, the tricr of fact must aceept as true the positive, uncontradicted testimony
of a credible witness.”); Wright and Miller, Eederal Practice and Procedure § 2586 (1995) (“The court
need not accept even uncontradicted and unimpeached testimony if it is from an interested party oris |
wwewo . .. inherently improbable.”). Hence, a teviewing district court, through its inherent powers and sitting as the
final arbiter of all the issucs, could reject stipulated facts which were inherently improbable and/or whidh

* would result in 3 fraud being perpetrated on the court or on others. |
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less clear. Professor Lewis states that “[ulnlike Fed R. Civ. P. 52(a), IRCP 52(a) qloes
not explicitly state that the clearly erroneous’ standard of review applies to fmdmgs
based on documentary as well as testimonjal evidenice. However, the Court of Appl cals
has held that it does, relying on the Tdaho Appellate Handbook.” Lewis, Idaho Trial
Handbook, § 35.14 (1995), citing Treasure Valley Plumbmg & Heating v. Earth _
Resources Co., 115 Idaho 373, 766 P 2d 1254 (Ct. App. 1988), citing Tdaho Appellatc
Handbook § 3.3.4.2.

The party challenging the findings of fact has the burden of showing error, amd B
reviewing court will review the ev1dence in the hght most favorable to the prevanlmg
party. Ernstv. Hemenway and Moser Co., Inc., 126 Tdaho 980, 987, 895 P.2d 531, 588
(Ct. App. 1995); Zanotti v. Cook, 129 Idaho 151,153, 922 P.2d 1077, 1079 (Ct. App
1996).

Conclusions of Law of the Special Master

o

In contrast to the standard of review relative to findings of fact, a special master
conclusions of law are not binding upon a district court, although they are expected tp b

L1

persuasive. This permits a district caurt to adopt a special master's conclusions of law
only to the extent they correctly state the law. Qakley Valley Stone, Inc., 120 Idaho at
378, 816 P.2d at 334; Higley, 124 Idaho at 534, 861 P.2d at 104. Accordingly, a d:sﬂnci
court's standard of review of a trial court's (special master’s) conclusions of law is one of
free review. Higley, 124 Idaho at 534, 861 P.2d at 104. Stated another way, the
conclusions of law of a special master are not protected by or cloaked with the "clearly

erroncous” standard.

Label is not Decisive

Plainly, the label put on a determination by a special master is not decisive, |
Therefore, if a finding is designated as one of fact, butiis in reality a conclusion of Jaw, it
is freely reviewable. Wright and Miller, supra, §2588 Eastv. Romine, Inc., 518 F. 2d
332, 338 (5" Cir. 1975). |
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Mixed Questions of Fact and Law

There is substantial authonty that "mixed qupstlons of fact and law" are not
protected by the "clearly erroneous” standard and are freely reviewable. Wright anéi
Miller, supra, § 2589, U.S. v. Ekwanoh, 12 F.3d 36$ 372 (2™ Cir. 1993).

The Bottom Line Regarding Findings of Fact andi;f»Conclusions of Law

The bottom line is that findings of fact suppoi’ted by competent and substamial
evidence, and conclusions of law correctly applying !egal principles to the facts found
will be sustained on challenge or review. MH&H Imp!emenr Inc. v, Massey-Fergus‘pn
Inc., 108 Idaho 879, 881, 702 P.2d 917, 919 (Ct. App 1985). |

Standard of Review Regarding Admission or Exc!i_:sion of Evidence

A district court reviews a special master’s dccismn admitting or excluding
evidence, including the testimony of expert thnesses‘ under the abuse of discretion
standard. This is the same standard that 1s used by an’ ;appellate court to review such
decisions made by a trial court. Morris by and rhrougb‘: Morrisv. Thomas, 130 Idaho|
138, 144, 937 P.2d 1212, 1218 (1997), cztmgBurgess'v Salmon River Canal Co., dei
127 Idaho 565, 574, 903 P.2d 730, 739 (1995). f

In Burgess, the Idaho Supreme Court a.rtlculated the following test for whcther a
trial court (and likewise a special master) has abused 1qs discretion: '

(1) whether the trial court correctly perceived the issue as one of discretion; (2)
whether the trial court acted within! the outer boundaries of its dnscretlon and
conslstently with the legal standards applicable to the gpecific choices available to
it; and (3) whether the trial court reached its decision by an exercise of reason.

Burgess, 127 Idaho at 573, citing Rhadehouse V. Swrrs 125 1daho 208, 213, 868 ]? 24
1224, 1229 (1994). ' -

A trial court, and likewise a specxal master, may exclude or strike evidence Iden
the motion of a party. Furthermore, a trial court or :;pecxal master may exclude ev:dence

offered by a party on its own authority, without a motldn to strike or an objection made
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by the opposing party. Morris, 130 Idaho at 144 937P 2d at 1218, citing Heclam )
Co. v. Star-Morning Mining Co., 122 Idaho 778, 7#2-33 839P.2d 1192, 1196-97
In the case of an mcorrecﬁ rulmg regardmg bvldence a new trial is merited io
the error affects a substantial nght of one of the pames IRCP. 61; IRE. 103; .
Burgess, 127 Idaho at $74, 903 P;2d at 739; Ha&e v DelLane, 117 Idaho 1058, 106'5 793
P.2d 1230, 1237 (1990); Morris, 130 Idaho at 144 937 P.2d at 1218, i

Sent By: WATER RESOQURCES;

BRIEF PROCEDURAL AND FACTUAL BACKGROUND

1. River Grove's predecessor—m-mtercst (Indxan Point Associates) filed an
Application for Permit with IDWR on July 12, 1982' Seeking to appropriate 2.0
cfs from Billingsley Creek for a hydropower pm'poae of use. At the point of
diversion from Billingsley Creek, ﬁhe water was to bg conveyed through the
Barlogi ditch to a point of re-di vcrsmn into anoﬁher d!tch and ultimately to the

proposed power plant.

2. This permit was approved by IDWR on October IS 1983, for 2.0 cfs and
mcluded the following Subordmandn language: “Usd of water under this permit is
subordmated to future diversion of 4 water for 1rr1gatlop or other consumptive é
-beneficial uses.” In approving the permlt IDWR alse inserted the condition that
“[t]he permit holder shall either msl:all a measuring dewce Or an access port or

provide a certified measurement or r.omputanon pf ﬂéw based upon system

design to be prepared by a profeSmoml engmeer

3. River Grove’s predecessor-m-mtbrest had complett:d construction of the
diversion works and applied the watﬁr to bcneficsal usfe on or before February 26,
1985, this being the date that ]DWR conducted an on-{mte beneficial use
examination. The Beneficial Use erld Report mdxcates that the flow was
measured as “1.92 ¢fs going into plphhne used for poWer " See Trial Exhibit 1

(Beneficial Use Field Report),

[=]
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4. On April 18, 1985, IDWR sent ai;flctter to River ove $ predecessor-in-interest
(Paul E. Watkins), which reiterated| that a licensing c#ammauon had been |
completed on February 26, 1985, with a measuremcnp of “1.92 cfs of water going
into the pipeline to your power plant, (2,367 [sic 2.367] efs total flow minus 0.443
¢fs going over the weir with the plpeline full).” 'Ihzj;ter also stated that “[y]our
water license will not be issued for :fome time due to the Swan Falls water rights
dispute. However, your water right| ?i‘s protected Ey tht’ltimely filing of your proof
of beneficial use.” Trial Exhibit § (ﬁettcr from TDWR‘to Paul E. Watkins) (which
this Court interprets to mean that the permitee had cwbphed with the time
requirements of 1.C. § 42-204 and dﬂd not need ta Sceﬂ‘. an extension of time to

complete the works).

5. IDWR issued a Water Right Licei:se to River Grox{b’s predecessor-in-interest
(Paul and Inez Watkins) on April 3, :'13991 for 1. 92 r:fs"E This license contains the
following language: “The water nght confirmed in thlL license for hydropower
purposes shall be junior and subordlﬁate to all rights tc’- the use of water, other
than hydropower, within the State of Idaho that are mdrmted later in time than the
priority of this licenise and shall not glve rise to ariy ng}lt or claim against any
future rights to the use of water, other than hydropr)wei- within the State of Idaho

initiated later in time than the pnority ‘of this license.” |

6. Neither River Grove nor the their predecessorsf-in-i frtereSt contested, in an
administrative proceeding or othcrwiée IDWR'’s inclusion of the subordination

!
|
1A
I

clauses contained in either the permlt or the license. [

7. A Notice of Claim to a Water R:ght was ﬁled m the ISRBA for water nght no.

cfs for power purposes. j _ !
£ I

8. An Amended Notice of Claim to a Watcr nght was )ﬂled in the SRBA for
water right no. 36-08099 by Paul Wankms and Inez ijl ns on December 7,
1997. On December 11, 1997 Specxal ‘Master Haemmerle issued an Order

MEMORANDUM DECISION AND ORDER ON wmmca; Page 12 qf 30
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»
|

Granting Late Filing of Amended t’la:‘ms Thls Ambnded Notice of Claim
claimed 1,92 cfs measured at the penstock, or alternptwely 2.53 cfs measured at

Sent By: WATER RESOQURCES;

the point of diversion from Blllmgsley Creck. Addl}zonally, the remark section of‘
this Amended Notice states that “[t]herc is no al.lihOTlty for subordination, & it |
was accomplished without staxutony or const::utxona! due process. There should

be no subordination.”

9. On April 29, 1993, Paul Watkms and Inez Watkl s filed an Objection to the
Director’s Report as to Quantity, Pnonty Date, Con mptwc Use, Remarks, and

Other.

10. On September 10, 1993, Keith ’nggmson, D:reclor of IDWR filed a

Response to Objection. I ! :
11. The initial Director’s Report (Nbvember 2, EIQEJZL'fc.r this water right was for
1.92 cfs with a remark that “0.24 cﬂs of right no. 36-d0106 is limited to use for
conveyance losses in delivery of th}h [36- 08099] nghjf ? The initial Director’s
Report also included a remark whluh recited the ‘subo);dmatxon language contained

in the license. ;
r

12. The Supplemental Director’s Réport for Water Right Nos. 36-00106 and 36-
08099 (February 2, 1998) recommended that the Water right be decreed for 1.92
cfs, with at remark that “the appro pnator is cntltted tolthe quantity of water
described for power purposes at pomt of measaremenﬂ in the penstock, so long as
the quantity diverted at the point of diversmn does not constitute unreasonable
waste.” (Penstock meaning the pomi where the water actually enters the
hydropower plant and not the point of diversion out of Billingsley Creek.) This
Supplemental Director’s Report a[so] g:ontamed thp subordination language.

13. The Amended Director’s Repurﬂ (May 15, 1998) recommends that the watcr
right be decreed for 1.92 ¢fs, and als¢ contains the same “measurement” remark
as found in the Supplemental Dlrector s Report. Also this Amended Director’s

Report contains the subordination Ianguage.
MEMORANDUM DECISION AND ORDER ON CHALI.ENGB Page 13 0f3p
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14. Numerous proceedings were héld before thié Sp

icial Master, including a trial
held on May 24, 1999, culmmatmgm a SpeczaIM ter's Report and
Recommendation (June 7, 1999), Whlch recommendéd that the water right be
decreed for 2.51 ¢fs (1.92 cfs mcasured in the penstokk plus a conveyance loss of
0.59 efs). Furthermore, the Spec1a! ‘Master recomme;hdcd that the water right be

decreed without the subordination nemark

15, On July 28, 1999, the State ﬁlc'd a Motion 13 AJIJ? or Amend, arguing that the
water right should be decreed as it was licensed, i.e. éor 1.92 cfs and with the
subordination remark. :
16. On August 20, 1999, Special l\/fa'ster Hacmmerle, lssued an Qrder GrantmgMuffvn o

Alter or Amend; Amerided I mdmgs%of Fact and C‘ondffusron.s of Law and

Recommendation, which stated that |“[w]ater rlglz(t 36-08099 should be decreed as

reported in the Director’s Report mqludang the [suborflmatlon remark].” Attached to| th.l 5
Order was a Special Master’s Reco}nmendanon whlc}é was at variance with the Amended
Director’s Report in that it stated a quantlty of 2, 51 c$ rather than 1,92 ¢fs.

17. On August 30, 1999, the State ﬂled aMoimm fo Carrecr Clerical Error pursuant to
LR.C.P. 60(a), pointing out this discrepancy Th)s Mot:on was granted by Special Mhster
Cushman on October 5, 1999, correétmg the Recommlndarwn to provide for 1,92 cfs

18. On September 3, 1999, River Gi‘ove filed its Norrqre of Challenge.
.!.
;
AL
ISSUES PRESENT

In its Notice of Challenge, Ri‘ver Grove st&tes tbe following issues:

" 1. Did the Special Master err in concludmg the subordination and quantity isshies|

were not properly before this Court due to a lack of jurisdiction? i

2. Did the Special Master er: in holding the Clhlrnam. could not “collaterally

attack” or challenge the subordmanoh provisions: requnmended‘?

. |

: | H
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3. Did the Special Masterﬁﬁrr in concludmg that the Claimant is barred &om

Sent By: WATER RESOURCES;

challenging the subordination provlswns and quantlt'y because it had failed to ethist

administrative remedies? yoom
4. Did the Special Master err in recommendmg the right be decreed as
recommended, given undisputed fdcts and law establ:sh IDWR acted beyond its authc-r ty

in licensing and recommending suﬂ:ordmanom
5. Did the Special Master er by fallmg to ﬁnd and/or conclude that the stamte
upon which IDWR relicd to confer: authonty for subordmatlon is inapplicable and may

not be retroactively applied to this Water right?
6. Did the Special Master drr by recommending subordination under 1.C. Se{:tlan

42-203A, et seq. given the mandates of those statutcs were admittedly not followed by

IDWR? 7; ;
These issues are addressed beiow as the “subdrdmatlon remark” issue and the
“conveyance loss” issue.

VIL
DECISION

1. Subordination Remark Issue : .
In his Order Granting Maﬁdﬂ to Alter or Amend Special Master Haemmerle heid

that River Grove’s objection to the mbordmanon remarlc contained in the Director’ s

Report constitutes an impermissib !e collateral attack on an administrative agency’s

; ! .
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}

(IDWR’s) action.’ Specifically, anc‘ll_citing to a pireviﬁus decision, Special Master

Haemmerle held:

2 i
If a party is aggrieved by any aspect of a licefjse, that party’s remedy is to
seek an administrative [reviaw] and, if neces , @ judicial review of the
license. 1.C. §§ 42-1701A and 67-5270; Hardy v. Higginson, 123 Idaho
485, 849 P.2d 946 (1993). If the license is nof appealed when issued, any
attempt to appeal the licensejin a subsequent jjidicial proceeding, like the
SRBA, would constitute a collateral attack o the license. [footnote
omitted] See e.g. Mosman v: Mathison, 90 Id§ho 76, 408 P.2d 450 (1965);
Bone v. City of Lewiston, 107:Idaho 844, 693 P.2d 1046 (1984),

1 ons of Law (Facility _
Volume)(Subcases 36-02048 et.al.)(.:lizly 31, 1998) at 1-12 (Subsequently adopted by the
District Court in Order on Chaﬂeng% %(Consofidaf?d L es) of “Facility Volume"” I_m‘ -

and “Additional Evidence " [ssue, (ljecember 29,:199 ) This Court has reviewed this

Supplemental Findings of F;zict and Conclus

conclusion of law by the Special Master, and concurs fherewith,

River Grove’s claim in the SRBA to watet rig i36-08099 is predicated on thef
license issued April 3, 1991, The liciaﬁse, in turn, i‘is p dicated on the permit issued
October 18, 1983. River Grove’s obje’ction to thcfsub 3 dination remark contained in t;'hc
Director’s Report is a very belated atiempt to seek judfial review of an administrativéi
agency’s decision (IDWR). River ch_we and/or its pr {f:'lecessors-oinninterest failed to

timely request a hearing pursuant to ﬁC § 42-170§l'A, vhich allows for administrativeé

review of IDWR's decisions in accortlance with the Idjho Administrative Procedures

Act, 1.C. §§ 67-5201 to 67-5292 (“AI%A”). An opf;o iiity for such a hearing presemeéd

7 The Special Master also held that:

[Elven if special circumstances existed excusing [River
administrative remedies in this case; such as a clain thatiDWR lacked statutory or
constitutional authority to subordimita the water right un§iér Idaho Code § 42-203, [River
Grove] would have had to pursue it§ claim in front of a cjiurt other than the SRBA where
IDWR could be made a party 10 deﬁt_:d its actions. See. §ig. Twin Falls Canal Co, v,
Idaho Dep 't of Water Resources, 127 ldaho 688, 905 P.2H 89 (1995). Simply stated, the
SRBA is not the proper forum for judicial review of agergy determinations addressing
conditions attached to licenses, : 5

tove] from exhausting its

Conclusions of Law and Recommendation, (August 20, 1999). Hiver Grove argues that this
conclusion of law is incorrect. However, becanse other issues in s case are dispositive, the
Court declines to address this particular issue, S

Order Granting Motion to Alter or j-imend,' Amended }ivdings of Fact and
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itself when the application for peri;nit was approved(October 18, 1983) and when the
license was issued (April 3, 1991) ‘Upon appmva;lf the permit, River Grove's
predecessor-in-interest undertook | bonstmctzon of ity hydrOpower facility with full

y IDWR. The permitee did not! seqk
Judicial review (of either the perm#t' or the license) i accordance with the APA. A‘q th]

time, former 1.C. § 67-5215 also requzred exhaustio, 'of administrative remedies as a

awareness of the subordination cob_dltmn imposed

prerequisite to judicial review.® This section furthe requlred a petition for JUdlClal
review to be filed with the district court within 30 d ;_s after the service of the fi nal
agency decision. The license on wh:ch River Grov s claim is predicated became ﬁnal
after the time for seeking review expn‘ed Accotdin ly, this Court does not have
jurisdiction to go back and review EWR s deciston jt this point in time. See Fa:n@
Development Co. v. Bannock Coun{y 119 Idaho 121 t1990)(absent exceptions to t.he
exhaustion doctrine, the district court does not acqu > subject matter jurisdiction unnl 4l
the administrative remedies have becn exhausted) |
River Grove argues that thm Court should denart from the general rule that
administrative remedies should be qxhausted becausg TDWR did not have the authority fo
place the subordination condition m either the permitor the license in the first mstanpe
(i.e. IDWR acted ultra vires). Rwet ?:Grove relieé ontl?_jphemmn Breweriesv. Koehlerf, 80

Idaho 438, 332 P.2d 875, which staﬁes that: ;
s should be exhausted

While as a general rule admmlstratwe remedl ’
before resort is had to the cotirts to challenge fhe validity of administrative
acts, such  rule is not absolute and will be:defiarted from where the
interests of justice so requtre, ‘and the rule doeli not apply unless the
administrative agency acts wmhln its authorityf

1d. at 446, 332 P.2d 883, Rwer Grove's relialite on the “ultra vires’ exceptiqh tp

the general rule is misplaced for the foilowmg reasond;

¥ The current statutory provision requiring exlmusuen of admlmdrauve remedics is I.C. § 67-5271 ( 1995 &
Supp. 1999). i .

MEMORANDUM DECISION AND ORDER ON CH&LLENGH;
ORDER ON STATE OF IDAHO'S MOTION TO DISMISS
CLAIMANT’S NOTICE OF CHALLENGE 3
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Sent By: WATER RESOURCES; 2083275400; Apr-10-02 11:51AM; . Page 19/32

A. The rule req uiring exhaustion of ad.m(;r"istrative remedies should be |
departed from only in situations where adfierence to the rule would caupe
irreparable injury. : ! ;

L

At oral argument on chalIeﬂge Counsel for t :c State argued that a party seekmg
deviation from the exhaustion of ac‘mlmstratwc rem ﬂ:es rule must also show that
irreparable injury would result if the party were not 110wed to seek review directly fro
a court. This Court agrees. Counsél for the State:di fctcd this Court to Williams v. ,$‘taI

95 Tdaho $, 501 P.2d 203 (1972), and Grever v. Idah ) Telephone Company, 94 Ydaho
900, 490 P.2d 1256 (1972) for this proposition. In

discussed the above quoted Ianguagae from Bahemm Brewer:es and stated that “[t]he

;Zl:ams, the Idaho Supreme Court

application of [the] doctrine [allowlp__g departure _fro 'the rule requiring cxhaustion df

administrative remedies] should be limited to tho'u: § ations where requiring the
exhaustion of administrative remedii&s would ocdakio delay which would cause

irreparable injury regardless of the Qutcome of the pr ; eedmgs ? Williams, 95 Idaho at §.

Indeed, even in the Bokemian B?ewerres case, the Idgho Supreme Court found that “ﬁt]h
threatened action of the Commnss:mier [of Law Enfo iement] in this case would cau sc
the brewery irreparable injury in loss of capital i inves ent, money, business earmngq anfl
good will.” Bohemian Breweries, 8(_) Idaho at 44:6;
was reiterated in Grever, 94 Idaho ai 903, See also A hzen v. State, 123 Idaho 899, 9D6-

007, 854 P.2d 242, 249-250, In the case at bar, the falrt that River Grove’s predecess@rs—

8 “irreparable injury” standardl

in-interest took no action when the perm:t was lssued admmlstratlve]y or otherwise, to
contest IDWR’s action, unequwoca]!y demonstratgs tqat this is not one of those suuat_lon-s
where administrative remedies need _Etf_iot be exhausted In other words, River Grove
cannot be allowed to construct its di\;rersion works ang ;hydropower facility with full

knowledge of the subordination condmon and then 1t nearly ten years® before conﬁng
;'ency's action. River Grove

into court and asking for review of ah admlmstratwe
clearly has not satisfied the lrrepmb);e injury standard m this case.

? IDWR approved the Application for Penmt on October 18 198# and the subordination provision was
objected to for the first time on April 29, 19$3 i

MEMORANDUM DECISION AND ORDER ON cmﬁ,wmz-. Page 180f 34
ORDER ON STATE OF IDAHO'S MOTION TO msmss ; :
CLAIMANT’S NOTICE OF CHALLENGE | |
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Sent By: WATER RESOURCES; 2983275400;

) |

B. In 1983, when the ap
lawful authority to subo
purposes,

Mication fo
inate the

per
rior

Prior to the enactment of IC § 42-203
declaration that IDWR has authori@j; ta subord

(6)

1t

authorized to condition approval of_" hydropowdr perthit

subsequent non-hydropower water uses, Thes i::rce

first source, as urged by the State’ \rt. 15,

which states that:

The right to divert and appropriate the
natural stream to beneficial uses, shall n
state may regulate and limit the use t ereof
Priority of appropriations shall give the etted ri
the water; but when the watérs of any n
the service of all those desiring the use df
for domestic purposes shall (subject to sfch li

prescribed by law) have the preference dver tho
purpose; and those using the;water for agricul
preference over those using th

s counsel, is

iappo
€

any organized mining district those usind the Wa
with miningJshalllhave preference over those

milling purposes connected
using the same for manufactaring or a ultuga
by such subsequent approprigtors shall b§:sub
law regulating the taking of private prop ity f
referred to in section 14 of article T of thif Cork

Counsel for the State argues 1hat this Art ':lé h

authority to subordinate hydropower-gévater uses ";ncc
argues that IDWR cannot derive autliéﬂty from
being filtered through a specific legisiflfative enact 'fent,
passage of L.C. § 42-203B in 1985, At oral argurh
Grove relied on Beker Industries, fncé v George
610 P.2d 546 (1980), for the proposition that ID

is ¢

nt

direction directly from the Constitutidn. Howeve , thig

Industries stands for the proposition xb asserted.

MEMORANDUM DECISION AND ORDER ON CHALLENGE;
ORDER ON STATE OF IDAHQO’S MOTION TO DISMISS
CLAIMANT"S NOTICE OF CHALLENGE b
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it was approved, IDWR had thel
y of water rights used for powen

July 1, 1985)(a legislative :
e l-Lydrco}wwer rights), IDWR was‘é

of this authority is twofold. THe

priated waters of any
for power purposes.

ural ftream are not sufficient for
 the pame, those using the water

iral purposes shall have
e same forfmanyfacturing purposes. And in

[ public and private use, as

s provided IDWR with the
J;s enactment in 1928. River Gfov

j n lyrigation District, 101 Idaho 137,

cannot glean lawful authority or |

[n Beker Industries, the Tdaho Supreiilxe

Apr-10-02 11:51AM;

J

$ upon subordination of prioﬁtylto

§ 3 of the Idaho Constitutioni

denied, except that the
ght as between those using
itations as may be

se claiming for any other

ter for mining purposes or

| purposes. But the usage
t to such provisions of

titution. (emphasis added).

L1

stitutional provision without first
which did not oceur until the

n challenge, counsel for River |

Court is not persuaded that Bei?ter

Page 19 itxf:lil
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Sent By: WATER RESOURCES;

Court looked to the legislative hlstory of the atutcty provision at issue, *° and

AL

determined that by striking certam languagc i thc final version of a bill, the leglslqtur
plar authority at issue. No

spemﬁcally intended that IDWR nﬁt have the it
1 ; jes.
While it may be somewhat iﬁnusual for n administrative agency to derive

re is no question that administq:atiwe

pronouncements for guidance when .exercising s di cretlon As explained below, ].’DWR
has been granted the discretion to place reason ble nditions upon the apphcatlons to

appropriate the waters of this state._;: Whlle the bhc statements found in the Conctxtu tibn

The second pre-1985 source of authority '?for
uses was [.C. § 42-203 (now codlﬁ_qd asL.C. § 1 3-20 A(5) (1996 & Supp. 1999)), Whlch
er protested or not protested, w‘her

states in relevant part that “[iJn all applications fy

3 i !
the proposed use is such . . . that it will conflict frith fhe local public interest, where thg

local public interest is defined as thé{affairs of t pepple in the area dircctly affcctcd: by

the proposed use . . . the director of Qihe departmpnt of water resources . . . may grant a

. In Beker Industries, the statutory pnmsnoﬂs at issue waslifdrc HC. §§ 42-108 and 42-222(1). |

: MEMORANDUM DECISION AND ORDER ON (ZHA:[.LENGE ; : Page 20 p£ 30
ORDER ON STATE OF IDAHO'S MOTION TO DISMIss i -
CLAIMANT'S NOTICE OF CHALLENGE i
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) |

i
1}
I

permit upon conditions.”" This B cal publi

. i::n_'ter'est” consideration was adopted by the
legislature in 1978, and has been i :érpreted by mhe Idaho Supreme Court in Shokal ‘v

Dunn, 109 Idaho 330, 707 P.2d 44 In Shoka Lhe C;ourt considered whether the “fn cal
public interest” included cmsidcra& lbn of efflu nt discharge from a proposed fish |

1§ } i
i B |
! At the time the Application for Permit w ". approved (fictober 18, 1983), I.C, § 42-203 read in its éntn:ty
as follows: 42-203, NOTICE UPON RECHIPT OF APHLICATION — PROTEST — HEARING ANI
FINDINGS — APPEALS. On and after thpassage, app pval and cffective date of this section, upo
receipt of an application to appropriate the Waters of thisitate, the department of water resources, shdll
preparc a notice in such form as the departifient may preguribe, specifying the number of the application
and the date of filing thereof, the name and post-affice agdress of the applicant, the source of the watér
supply, the amount of water to be appropridfed, in generdlithe nature of the proposed use, the approxifmat
location of the point of diversion, and the b ' nt of use, sthling in said notice that any prolest against the
approval of such application, in form prescyibed by the dipartment, shall be filed with the department
within ten (10) days from the last date of pifblication of ich notice, The director of the department of
water resources shall cause the notice to bg Published in § newspaper printed within the county wherdin the
point of diversion lies, or in the event no ng¥spaper is p sted in said county, then in a newspaper of |
general circulation therein. This notice shaff be publishefliat least once each week for two (2) successive
weeks. ! Bl ° |

Aty person, firm, association or ciiporation co l erned in any such application may, within the
time allowed in the notice of application, filll with said difector of the department of water resources 3
wrilten protest against the approval of suck fipplication, wihich protest shall state the new and address of
protestant and shall be signed by him or by 's agent or ajomey and shall clearly set forth his objections §
the approval of such application. Hearing wflon the protef so filed shall be held within sixty (60) dayj
from the date such protest is received, Notl¢e of this heafihg shall be given by mailing notice not lessi thap
ten (10 days before the date of hearing and fhall be forwgrded to both the applicant and the protestan't, o1l
protestants, by certified mail. Such notice $hiall state the §ames of the applicant and protestant, or |
protestants, the time and place fixed for the!ficaring and s§ch otlier information as the dircctor of the |
department of water resources may deem ad isable. In thf event that no protest is filed, then the diredtor b
the department of water resources may fo :H ith approveghe application, providing the same in all rej‘pec s
conforms with the requirements of this cha ! pr, and with fie regulations of the department of water
TES0UICES. i : 5
Such hearing shall be conducted i ccordance viith the provisions of section 42-1701A(1) and
(2), Idaho Code. The director of the depa fent of water sources shall find and detcrmine from the |
¢vidence presented to what use or uses the ik ter sought (4 be appropriated can be and are intended to be
applied. In all applications whether protes pHl or not prots ted, where the proposed use is such (1) that it
will reduce the quantity of water under existihg water rigiis, or (2) that the water supply itsclf is
insufficient for the purpose for which it is sgiight 1o be apBiopriated, or (3) where it appears to the
satisfaction of the department that such appligation is not fade in'good faith, is made for delayor |
speculative purposes, or (4) that the applicafii has not sufff¢ient financial resources with which to completé
the work involved therein, or (5) that it will| h- nflict with §ie local public interest, where the local public
interest is defined as the affairs of the peopliin the area dfectly affected by the proposed use. ‘The difectdr
of the department of water resources may rdjgict such applf¢ation‘and refuse issuance of permit therefok, tj
may partially approve and grant permit for 4[fess quantity bif water than applied for, or may grant permiit
upon conditions. ‘The provisions of this s on shall appl¥ito any boundary strcam between this and any
other state in all cases where the water soug i; to be approgtiated has its source largely within the staltfc{I
irrespective of the location of any proposcd gbwer generafing plant. i
Any person or corporationpivlio has forrgg Iy appeared at the hearing, feeling aggrievied

by the judgment of the director of the deparificnt of waterfiesources may seek judicial review thereof in
accordance with section 42-1701A(4), Idahq l ode. ; ' !

14 1
i
MEMORANDUM DECISION AND ORDER ON CHAliLENGE;
ORDER ON STATE OF IDAHO’S MOTION TO DISMISs |
CLAIMANT'S NOTICE OF CHALLENGE i i
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43) (currently de51gnated as Utah Goda
g fthns statutory provision, the plamtlff’ s

L

purposes could be subordinated to w,atej

rights which may be acquired by co
Similarly, in East Bay, the Cy

ctmg app opnators under subsequent appllcat10n3|
fomla Su reme Court interpreted a statutory

b; he [state iter] commlssmner shall reject an |

provision which stated in part that “
!

public interest.” East Bay, 35 P.2d At
amended (St. 1921, p. 443). Re‘]yindj
commissioner had inserted the follo . -‘-
purposes: “The right to store and usé
not interfere with future appropriatio
purposes.” East Bay, 35 P.2d at 102] I
action, the California Court stated the

Of course, it must always be f pt in mind ]_hat the state cannot arbltranly,
and upon caprice only, reject gh applicatigh. Clearly, the manner in which
the unappropriated waters of { fie streamns @ the state shall be distributed
among the appllcants therefor finvolves questions of policy, and the
Legislature, in the interest of Niblic welfdte may prescribe reasonable
conditions and priorities in s .ia distributin. . . . Where the facts justify
the action, the water authority gllowed to impose, in the public

interest, the restrictions and cqhditions prjvided for in the act.

Id. at 1029.
In Shokal, although the Idahof '

California Supreme Courts have uphg}
t
MEMORANDUM DECISION AND ORDER ON CHARLENGE;

ORDER ON STATE OF IDAHO'S MOTION TO DISNHES
CLAIMANT'S NOTICE OF CHALLENGE : ;

Last printed 01/11/00 1:20 PM
\SRBASY S 1\Orders Pending\36- o.wromva suhlrdimﬁm dac
} |

l : : i
I Is ]
4 £ |

Page 22 bF3(

H
o
3
¥
¢
¥
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L 3 : i

wh

[hydropower] appropriations subj '

[3 - » [ i : : . - » Y ‘
importance — in effect prioritizing {@imong usesagcording to the public interest. . . . The

Director of Water Resources has t} erable flexibility and authority . . | to

protect the public interest.”

i fe was ac;lidlly nssued IDWR had the authoﬂntynto
j ity used for power purposes. =

o

‘ authority, p irsuant to 1.C. § 42-203B(6), to red;]uir

g

i ht in 1991 when the license was acnilall
vested on or before February 26, 1985
plied retroactively to its water righit.
h 186 (1964) for the proposition ths;lt itk
nks were complete and the water was
] 985), '

:; the statement that “[bly actually

legal appropriation i3 made, ;
: tate Reclamation Engineer to pro*i;ecme
2 Tdaho 605 (1912))(obviously
ion which existed prior to 1971). |

i laimant’s proposition because Cari:tlin

ught to submit proof of appliCatioil of
ear that any property right grantcd by

pamculaus urce had already been appropnatdd ie.
9 wer & Irrig. Co., Ltd. v. Snake R:ver
Irrig. Co., Ltd., 24 Idaho 63, reh’g :a-: nted 24 1 o 77, 81 (1913); Furey v. Taylor, ;22
dl dIliaho 727, 731 (1911); Sandpoint Watpr
&nght Co. v. Panhna'!e Dev. Co. 1 Idaho 40 r, #13 (1905). All of these cases ma&e

# place.

{MLLENGE, 1 Page £3 0f30
ORDER ON STATE OF IDAHO'S MOTION TO DISK(TSS 3 i

CLAIMANT"S NOTICE OF CHALLENGE |
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statements which are intended to coit

appropriate water in the State of Ida
constitutional method of diversion aj
assertion that a water right vests uch :
of a license by IDWR, may well be

the cases cited by River Grove are liffiited in tha t ey ajl deal with some aspect of th¢
constitutional method of appropriatigf), whereas R. er (Jrove’s water right wag acqumcd
solely under the permit system, As 4 Lcussed in| :l ail Yelow, it is clear that the
legislature intended the issuance of t license tdrfark ghe point at which a water ngh‘t
becomes vested. Therefore, this Coq holds tha§ River {Grove’s water right could nloti
have vested until IDWR issued the h génse on Am 3, 191, The following reasons |
support this holding; 1

i. Statutory Scheme. In 197} the legis! ¢ arpended 1.C. §§ 42-103 and 424
201 to the effect that surface water rights could t e eaftgr only be acquired by following

the application, permit, and license pf
Chapter 2 of Title 42 sets forth the st'

MEMORANDUM DECISION AND ORDER ON CHA

ORDER ON STATE OF IDAHO'S MOTION TO DISMH

CLAIMANT'S NOTICE OF CHALLENGE
Last printed 01/11/00 1:20 PM
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metRods previously available to

ibrl to bpneficial use). River Grove's

Apr-10-02 11:53AM; Page 25/32

the permit process or by the

(3

e copnpleted before a water right
pro briate the unappropriated watezrs
i‘ r a permit, and include certain |
furpdse of use, ete, 1.C. § 42-202.

s n, 1 viting interested parties to

then considers the apphcatlon,

the local public interest, and n(f)
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* 1k

v | tw

dwhter fesources. 1.C. § 42-203A(5).|

can ap pve, partially approve, approve updjm

the proposal is not contrary to co

Depending upon these findings,

conditions, or reject the applicatioy

mentioned therein, and shall be prf

from this statutory scheme that it 1? islature that all of the steps ...

. [ * * ¥
including issuance of the license

furgher support the proposition tliat 3
il a license is actually issueci by

rector can properly impose

(198 )(Direstor could consider the
wasg not granted by legislature until g
vesting of applicant’s right was “cd: i
of a license™); Big Wood Canal Cd v,

amendments, which increased the t; elto sibmit proof of application to

beneficial use, were not unconstitut btive Jbecause permittee has an inchoate

I.[
M
3

1

E : |
MEMORANDUM DECISION AND ORDER ON dzﬁjLENGE; Pagei2S of 30
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right, not a completed appropriation;
(1968).

iii. Authority from other j j

see also Kdller §. Magic Water Co., 92 Idaho ?76

bupreme Courts in Utah and

-.__.'-F_.' : _.._......_._ﬂ_._._, .' LT L ....-_:.._,_._;-.;

Oregon have both reached the conclyi whter fight does not vest until the lic(f:nsc

Wheeler, 458 P.2d 938 (Oregon 196: :
statutory process for acquiring a wat$

In order to decide this question, the _

if it thought it was being injured by I

1 |

; ¢ .

MEMORANDUM DECISION AND ORDER ON CHA_J&ENGE: 5 ' Page 26 ¢f 30
ORDER ON STATE OF IDAHO’S MOTION TO DISM]BS i
CLAIMANT'S NOTICE OF CHALLENGE A
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s

!

!

2. Conveyance Loss :t
River Grove asserts that thg

as 1.92 cfs measured at the place of)
conveyance loss of 0,59 cfs should(g

The State argues that River Grove ¢

administrative remedies were not s

the quantity element in the SRBA -

2083275400;

o

Apr-10-02 11:55AM;

w

ster erred in recommending the watq::r right

hter right, for a total of 2.51 cfs
He terpns of its license, and that becdus
h modification of the license to inc_rieal‘

irthermore, the State asserts that

because the Application for Permit Jought to abryrop fate 2.0 cfs (measured at the pdi:int of
diversion), and the permit was app '. ved for 2.9'dfs (rheasured at the point of diversiion 2,
the maximum possible quantity th fcan be lav flly decreed in the SRBA is 2.0 cfsé
(measured at the point of diversion: ,I River Grpve agfees that Idaho law mandates tlhat fa
water right is to be measured at the ?oim- of di :_ sion) but that IDWR erred when t}ie
license was issued with the quantit ?of .92 cf: - peasured at the place of use rather ihan
the point of diversion, and thereforg thelquanti y elenent needs to be increased to pi‘ov de
a sufficient amount of water for co ’:_no I‘:l able to get the 1.92 cfs at the*'
penstock. | |
River Grove is correct in it: a thcr right is to be measured at the
point of diversion, not at the place 7 2y v.\Hanrahan, 7 Idaho 424, 63 P| 189
(1900)(to prevent waste, water mus d at the point of diversion); Bennett v.
Nourse, 22 Idaho 249, 125 P 1038 A Dali Ranches, Inc., v. Shaub, 94 Jdalo
585, 494 P.2d 1029 (1972). Despith ding 1daho law, IDWR issued the
license for 1.92 cfs, which is the qufintity that Yas megsured by the IDWR field exa::mi er
as the quantity “going into pipeline 2 See Trial Exhibit 1 (Beneﬁcia:l U'Le
Field Report). |

12 The Application for Permit requested 2
headgate/diversion to Barlogi ditch to owil
requcsted wonld have to be the quantity wi
the point of diversion. When IDWR apprdy
shall cither install a measuring device or afy
of flow based upon systetn design to be pr

the Permit as to whether this condition wag
the point of diversion. If this condition wagi
would necessarily have to be in addition i«

MEMORANDUM DECISION AND ORDER ON € e
ORDER ON STATE OF IDAHO'S MOTION TO DJ
CLAIMANT'S NOTICE OF CHALLENGE
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reck, to be diverted at “existing |

pot expressly stated therein, the 2 cff
tht to appropriate from Billingsley ¢
kted a condition that “[t}he permit hbld
ide a certified measurement or computatipn

1 engineer.” 1t is unclear from the facd of
suring the water at the place of us¢ or
measurement at the place of use, then
ent at the point of diversion. '

a

t

Pags 27 4£30

Fage 28/32



Sent By: WATER RESOURCES;
»”

|
|

!

On the other hand, the State if
that can be decreed to River Grove igf?
for in the application for permit. An{f
implicate significant due process ¢co
interested parties to protest the issuar
whether there may have been inten
for permit if the permit had sought
statutory permit process by awarding

Because Idaho law directs tha

of diversion.

River Grove was issued a per
with the condition that any rights acq

future rights for any other purpose. Rj

hydropower facility in light of this cofiditi
action, it should have protested this adfti

before it broke the first soil in constrilfsti

MEMORANDUM DECISION AND ORDER ON CH
ORDER ON STATE OF IDAHO'S MOTION TO DIS
CLAIMANT'S NOTICE OF CHALLENGE
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rect in

A decrpef which exceeded this amount wouI:H

:_ d p rties 11 wopld have protested the app!ica‘fpior

it 1@ appr :_'- ate water for hydropower purposeé

jon.doe

edayse this is the maximum amount askeq
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IT IS SO ORDERED:

DATED:

WOOD
[STRATIVE DISTRICT JUDIGH

ING JUDGE OF THE _.
RIVER BASIN ADJUDICATION

—

MEMORANDUM DECIEION AND ORDER ON
ORDER ON STATE OF IDAHO'S MOTION TO Dt
CLAIMANT"S NOTICE OF CHALLENGE :
& Last peinted 01/11430 1:20 PM
\SRBASYS1\Orders Pondiugl'!ﬁ-o.ltivu
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CERTIFIGATE PF MAILING

. 4nd chrrect copy of the

I certify that on January 1 1,0
HON CHALLENGE; ORDER oN

MEMORANDUM DECISION A 3
STATE OF IDHAOQ'S MOTION B CLAIMANT'S NOTICE OF
CHALLENGE were served by fir f- if; postage paid to the following:
IDWR Document Depository _ Ii

PO Box 83720 ?

Boise, ID 83720-0098 !l

Chief, Natural Resources Division(f
Office of the Attorney General
PO Box 4449

Boise, ID 83711-444%

Patrick D. Brown
109 S Adams St : 3
Jerome, ID 83338 ; I

Jeffrey Fereday
PO Box 2720
Boise, ID 83701-2720

ORDER ON STATE OF IDAHO'S MOTION HjO DISH

MEMORANDUM DECISION AND ORBIER ki C%BNQEB;
CLAIMANT'S NOTICE OF CHALLEN(

Page31 |
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I:N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

. STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Rt §RBA Subcase: 36-08099
i

? ORDER CORRECTING CLERICAL
Case Ngo. 39576 ERROR

]
|
i

)
)
)
)

I;fhis matter is before the Special Master on a Motion to Correct Clerical Error filed by
the State Euf Idaho on August 30, 1999. No party has directly responded to this request. However,
on Sf-pteimbcr 3, 1999, the Claimant filed a Notice of Challenge concerning the prior Special
Mastr’si Order Granting Motion to Alter or Amend dated August 20, 1999. This Order deals
with the Elimited issue raised by the State in its Rule 60(a) I.R.C.P. request.

Afifter a teview of the file, this Special Master is satisfied that the Partial Decree
recomménded by my predecessor is inconsistent with the Order Granting Motion to Alter or
Amerld i';e signed contemporaneously therewith. Rule 60(a) L.R.C.P. provides in pertinent part as
follows: E

Glencal mistakes in judgments, orders or other parts of the record and errors
tﬂnrem arising from oversight or omission may be corrected hy the court at any
time. . . .

I‘%Iot being able to reconcile the Order with the Partial Decree, I am satisfied that failure
to chg n,gé the recommended Partial Decree was inadvertent and unintended,

N]:OW THEREFORE, IT IS ORDERED that the an Amended Partial Decree, consistent
with the Epccial Master’s Order of August 20, 1990, be issued and forwarded to the Court. IT
IS RECOEMMENDED that the Court execute the Amended Partial Decree in lieu of the previously

recmrmehdcd partial decree.
A2 —

D;ATED October 5, 1999,
THOMAS R. CUSHMAN, Special Master
| Snake River Basin Adjudication

ORDER L‘ORiﬂECTING CLERICAL ERROR
10/5/99 i Page |
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CERTIFICATE OF MAILING

Iicertify that a true and correct copy of ORDER CORRECTING CLERICAL ERROR was
mailegd op October 5, 1999, with sufficient first-class postage prepaid to the following:

Directorgof IDWR
PO Bpx k3720

Boisd,

Peter

IfP 83720-0098

lpe

Depuly Attorney General
State Ef Jdaho

PO B
Boisel

X {14449
II) 837114449

Patridk I). Brown

109 §

A St

Jerone, ID 83338

ORDER {:

10/5/99

£ obed

H
!
!

_OR'IF.CTING CLERICAL ERROR
i

‘WYov: b1 20-04-Jdy

Deputy Clerk
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SgaA ) PARTIAL DECREE PURSUANT TO e arT =5 A1 L
) I.R.C.P. 54(b) FOR T e
Case No| 39h7s ]
) Mater Right 36-08099 SRR
NAME AN} ADPRESS: RIVER GROVE FAHMS, INC.
PO BOX 606

: HAILEY, ID 83333
SOURCE: ; BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER
QUANTITY: | 1.92 ¢F8

! THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER

; DESCRIBED ABOVE FOR POWER PURPOSES AT A POINT Of MEASURENENT IN

; THE PENSTOCK.
PRIORITY DATE: 07/12/1982

I
POINT OFf BIVERSION: TO7$ R13E 511 SESENV within Goeding County

; SWNESW (Rediversion)
PURPOSE hND | :
PERIOD OF usgE: PURPOSE OF USE © PERIOD OF USE QUANTITY

! Power 01-01 1O 12-31 1.92 CFS
PLACE OF Usd.: Power Within Gooding County

; T07S R13E 511 NNSH

OTHER PR

W
with Rul

final judgme

Judgment

i
DVI#lONS NECESSARY FOR DEFINITION OR AOMIMISTRATION OF THIS WATER RIGHT:

THIS RIGHT SHALL BE JUNIOR AND SUBORDINATE TO ALL RIGHTS FOR
THE USE OF WATER, OTHER THAN HYDROPOWER, WITHIN THE STATE OF
IDAHO THAT ARE INITIATED LATER IN TIME THAN THE PRIORITY DATE OF
i THIS RIGHT AND SHALL NOT GIVE RISE TO ANY RIGHT OR CLAIMS AGAINST
5 ANY FUTURE RIGHTS FOR THE USE OF WATER, OTHER THAN HYDROPOWER,

i WITHIN THE STATE OF IDAHO INITIATED LATER IN TIME THAN THE
PRIORITY DATE OF THIS RIGHT.

RULE 54(h) CERTIFICATE

th prespect to the issues determined by the above judgment or order, it is hersby CERTIFIED, in @ccordance
] 54Eb), L.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
t and that the court has and doas herehy direct that the sbove judgment or order shall be a final
upoh which execution mey issue and an appeal may be taken as provided by the 1daho Appellate Rules.

.

V‘L (X=4 &, Barry Wood
2! CON Adninistrative Diatrict Judge

Presiding Judge of the
Snake River Basin Adjudication

SPECIALMASTER

SRBA PAR

|
E
[

AL [DECREE PURSUANT TO [.R.C.P. 54(h) PAGE 1

Water Right 36~0B099 0ct-05~1999

¥ ebed

i
!
i
i
i
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INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
| STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In R¢ SlR_BA Subcases: 36-08099

ORDER GRANTING MOTION TO
ALTER OR AMEND; AMENDED
FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
RECOMMENDATION

Case No 39576

| I. PROCEDURAL BACKGROUND
Op May 24, 1999, this marter came before the court for trial. After trial, the court entered
its Firdings of Fact and Conclusions of Law (une 7, 1999). On July 28, 1999, the State of
Idaho ﬁ.lq!d a Motion 10 Alter or Amend. Oral argument on the Motion to Alter or Amend was held
August ]jﬁ, 1999. The State correctly notes that water right 36-08099 is based on a license.
Becayse jthe water right is based on a license and the license was not appealed when issued, the
State He}ges that any objection t0 any remark for water right 36-08099 would constitute a
col!a:E‘a]é attack on the license.
F{)I the following reasons, the Motion to Alter or Amend is GRANTED.
i
; 1I. FINDINGS OF FACT
Tf::e only relevant findings of fact regarding this water right are as follows:
1 Water right 36-08099 is based on a license. The license included the following
remark:

The water right confirmed in this license for hydropower purposes shall be junior

arjd subordinate to all rights to the use of water, other than hydropower, within the

State of Idaho that are initiated later in time than the priority of this license and

sh1all give rise to any right or claimn against any future rights to the use of water,

ORDER [SRANTING MOTION TO ALTER OR AMEND

§:\360rdrs\0B099.alt

August 7, | | Page !
|
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d:ther than hydropower, within the State of Idaho initiated later in time than the
priority of this license.

Exhibit 2.
Z. The license was issued on April 3, 1991. The claimant did not appeal the license
when thé license was issued.

|

IL. STANDARD OF REVIEW
J"l motlion (o aller or amend is treated as a motion under I.R.C.P. 59(¢). The purpose of a
moti¢n ttp alter or amend is “correct errors both of fact and law that occurred in its proceedings.”
First S‘ec&;ri!y Bank of Idaho, N.A., v. Webster, 119 Idaho 262, 266, 805 P.2d 468 (1991), citing First
Sec. Banifc v. Neibur, 98 Idaho 598, 603, 570 P.2d 276 (1977). “[M]otions must be directed to the
statud oﬂ the case as it existed when the court rendered the decision upon which the judgment is
based.” ,Id citing Coeur d'Alene Mining Co. v. First Nat'l Bank of N. Idaho, 118 Idaho 812, 800

P.2d lOZiﬁ (1990).
|
|

i

IV. DECISION
T:fhe claimant objected to a remark in the Director’s Report which subordinated water right
36-0&)99.!' to all other water rights. The claimant argued that IDWR had no authority to subordinate
this “ateii' right and, therefore, had no authority to include the remark in the Director’s Report.! After

trial, theécourt held in favor of the claimant. The State alleges that the court had no authority to
consider ihe validity of the remark because the claimant failed to appeal the licensc when the license
was i suéed. The State alleges that any consideration of the remark within the SRBA would
const t@: an impermissible collateral attack on the license. The court agrees.

Ciiting well established precedent, this court previously held:

If 2 party is aggrieved by any aspect of a license, that party’s remedy is to seek an
u%minjstrative [review] and, if necessary, a judicial review of the license. 1.C. §§ 42-
1701A and 67-5270; Hardy v. Higginson, 123 Idaho 485, 849 P.2d 946 (1993). 1f
the license is not appealed when issued, any attempt to appeal the license in a
subsequent judicial procceding, like the SRBA, would constitute a collateral attack

T
' The water right was subordinated pursuant to fdahu Code § 42-203 which aHows [DWR 1w subordinute power water
| rights to all other water rights. Because Idaho Code § 42-203 was adopted after the claimant hug perfected the water
! right, the claimant alleged that IDWR had no authority to apply Idaho Code § 42-203 (o this water righl. At wrigl, this

court ugreed with the claimant.

ORDERGRANTING MOTION TO ALTER OR AMEND

2\360rdErs\URUYY . ait

August X, 1999 Page 2
]
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Oél the license. See e.g., Mosman v. Mathison, 90 Idaho 76, 408 P.2d 450 (1965);

Bone v. City of Lewiston, 107 Idaha 844, 693 P.2d 1046 (1984).

Suppiem%m’af Findings of Fact and Conclusivons of Law (Facility Volume) ( Subcases 36-02048
et al{ (Tjly 31, 1998) at 11-12.2

Tjhe court continues to adhere to the rule that a remark attached to a previously issued license
may rjot l¥e appealed in thc SRBA. If a licensee takes exception with a remark attached to a license,
those ijqlsctions must first be heard before the Director. Any judicial review, if any, of the Director’s
dccisiEn ;fwould then be made under thc Administrative Procedures Act, Tdaho Code §§ 67-5210 -
67-52p2. 1

[A]nyone feeling himself aggrieved by the statements contained in the license issued
by the department, or the refusal of the department to issue such license, shall be
affforded an opportunity for a hearing pursuant to section 42-1701A(3), Idaho Code,

d shall be entitled to seek judicial review pursuant to section 42-1701A(4), Idaho
Cobde, of any final order of the director issued following the hearing.

Idaho Co:iie § 42-224. If a licensee failed to appeal the condition of a license when the license was
issued, tth the licensee has no judicial remedy. “A person is not entitled to judicial review of an
agency ad:ctjon until that person has exhausted all administrative remedies required in this chapter
[Adm nis%trativc Procedures Act].” Tdaho Code § 67-5271(1). A “district court does not acquire
subjeqt niltatter Jurisdiction until all administrative remedies have been exhausted” Fairway
Devel, {pn!rem Co. v. Bannock County, 119 Idaho 121, 125, 804 P.2d 294, 298 (1990).

leiie requirement of an individual to exhaust administrative remedies is not absolute. “The
rule will t:)e departed from under circumstances first, where the interests of justice so require and
secondly, Ewhere the agency acts outside its authority.” Grever v. Idaho Tel Co., 94 Idaho 900, 903,
499 P.pd ]256_. 1259 (1972); Bohemian Breweries v. Koehler, 80 Tdaho 438, 332 P.2d 875 (1958).
Howe .fcri even if special circumstances existed excusing the claimant from exhausting its
admimstréative remedies in this case, such as a ¢laim that IDWR lacked statutory or constitutional
authorjity ito subordinate the water right under Idaho Code § 42-203, the claimant would have had
to purgue _:ﬁts claim in front of a court other than the SRBA where IDWR could be made a party to

Of course, the State and IDWR are equatly honnd by a license once issucd and not appealed. *Such license shall be

binding upon the statc as to the right of such licensec to use the amount of water mentioned therein.” Idaho Code §
42-220).

ORDER GRANTING MQOTION TO ALTER OR AMEND
g:\36orders\08059. alt
1

August 24, Page 3
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1

deferd i# actions. See e.g., Twin Falls Canal Co. v. Idaho Dep't of Water Resources, 127 Idaho

688,

905! P.2d 89 (1995). Simply stated, the SRBA is not the proper forum for judicial review of

agendy d!etcnninaﬁons addressing conditions attached to licenses.

i-jere, the claimant failed to appeal the license when the license was issued. Therefore, any

attempt t:n litigate the conditions of the license in the SRBA would constitute a collateral attack on

the lig

'Bnale. For these reasons, the State’s Motion to Alter or Amend is GRANTED. Water right 36-

08099 sliOuId be decreed as reported in the Director’s Report including the remark subordinating

water] rig?]t 36-08099 to all other water rights, The court’s Findings of Fact and Conclusions of

Law

ORDER
2:\36und,
August

Ju¢e 7, 1999) are hereby amended consistent with this decision.
D:ATED this ﬂQ day of August, 1999,

gxfl .

[ FRITZ X. HAEMMERLE, $ pecial Mastcr
i Snake River Basin Adjudication

[

FRANTING MOTION TG ALTER OR AMEND
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER GRANTING
MOTIION TO ALTER OR AMEND was mailed on Auvgust 20, 1999, with
sufificient first-class postage to the following:

E|OF IDAHO
pfesented by:

| STRONG

AY BROS

presented by:

RESOURCES
OFFICE OF ATTY GEN
OUSE MATIL
E, ID 83720-0010
ei 208-334-2400

Y C. FEREDAY

% 2720

E, ID 83701
1 208-388-1200

|
WATKINS

R (GROVE FARMS, INC.
presented by:
ICK D. BROWN

SHONE ST E
LLS, ID 83301

Phorje:| 208-735-8812
STATE DF IDAHO

R rPsented by:
PETHR J. AMPE
PO HOX| 83720
BOISE, ID 83720-0010
Phonfe:| 208-334-2400
DIRECTOR OF IDWR
PO BPX| 83720

.| ID 83720-0098

ORDER GRANTING MOTION TO ALTER OR AMEND

Page 5
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AMD FOR THE COUNTY OF TWIN FALLS

oo 25 20 2 58

1

In Re sRER | ) PARTIAL DECREE PURSUANT TO o A
i ) 5.R.C.P. 54(b) FOR oo ~OURT-SRBA
case Na. B9578 ) DIST L 2 das D AHD
; > Warer Right 34-08099 I EThASTECE S
i P L R aa

NAME AND -onans:

SOURCE:
QUANTITY:

PRIORITY @

POINT OF {

PURPOSE AN
PERIOD OF

PLACE OF {

OTHER PROY

wi
with Rule
final j
judgment

RIVER GROVE FARMS, INC.
PO 80X 406
HAILEY, ID 83333

BILLINGSLEY CREEK TRIBUTARY: SNAXE RIVER

2.51 CFs

OF THE TOTAL QUANTITY,.0.59 CFS IF FOR CONVEYANCE LOSS.

ATE} 07/12/1982

I?EilSI.ON: TO7S RT13E 811 SUNESW (Rediversion) Within Gaoding County
| SESENY

D |

USE!: PURPOSE OF USE PERIOD OF USE QUANTITY
; Power 01-01 TO 12+31 2.31 CFs

SE: Power Within Geoding County

TO7S R13E §11 NWEW

I
ISIQNS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
' THIS RIGHT SHALL BE JUMIOR AND SUBORDINATE TO ALL RIGHTS FOR
THE USE OF WATER, OTHER THAN HYDROPOWER, WITHIN THE STATE OF
IDAHO THAT ARE INITIATED LATER IN TIME THAN THE PRIORITY DATE OF
THIS RIGHT AND SHALL NOT GIVE RISE TO ANY RIGHT OR CLAINS AGAINST
AMY FUTURE RIGHTS FOR THE USE OF WATER, OTHER THAN HYDROPOMWER,
VITHIN THE STATE OF IDAHO INITIATED LATER IN TIME THAN THE
PRIORITY DATE OF THIS RIGNT.

RULE 34(b) CERTIFICATE

ispect ta the issues determined by the above judgment or order, it i3 hereby CERTIFIED, in accordence
), I.R.C.P., that the court has detersmined that there 15 no just reason far delay of the entry of a
and that the court has and does hereby direct that the above judgment or order shall be a finmal
which sxecution may issue and an appeal may be taken as provided by the Ideho Appellate Rules,

Barry Wood

Aduiniatrative Distriet Judge
Presiding Judge of the

Snake River Basin Adjudication

RECOMMENDATION
KUS 2 0 1899

o
SPECIAL MASTEF:

- ——

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. S4(b)

Water Righ

PAGE 1

3 Aug-20-1999

]

08059
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FEB 09 1339 DISTRICT COURT - SRBA
TWIN FALLS CO., IDAHO
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ORDER SETTING SUBCASE(S)
FOR INITIAL HEARING

Case No. 39576

SUBCASE NO: 36-08099

The Initial Hearing for this subcase will be held as follows:

WEDNESDAY, MARCH 10, 1999 at 02:30 PM
SRBA

DISTRICT COURT

253 3RD AVENUE NORTH

TWIN FALLS, ID

All parties are required to attend and must have full
settlement authority.

At the Initial Hearing you will have an opportunity
to meet with a representative of the Idaho Department of
Water Resources (IDWR) and/or the objector in an attempt
to reconcile any difference between the claim and the
Director’s Report. Bring any and all information you
believe is relevant to your claim and/or objection. If
the claim cannot be reconciled at the Initial Hearing,
the court will set the subcase(s) for trial within 45
days of the Initial Hearing. IF YOU INTEND TO AMEND YOUR
CLAIM, YOU MUST DO SO AT OR BEFORE THE INITIAL HEARING.

IT IS SO ORDERED.
MAIL

umy

/S/ FRITZ X HAEMMERLE
Special Master
Snake River Basin Adjudication

CLIVE STRONG
NATURAL RESOURCES

DEP AG OFFICE OF ATTY GEN

STATEHOUSE MAIL

BOISE, ID 83720-0010 Page 1 2/01/99



Order No. G980232
QUIT CLAIM DEED

FOR VALUE RECEIVED
PAUL E. WATKINS AND INEZ S. WATKINS, HUSBAND AND WIFE,

GRANTOR(S)
DO(ES) IIEREBY CONVEY, RELEASE, REMISE AND FOREVER QUIT CLAIM UNTO
RIVER GROVE FARMS, INC., a Nevada Corporation ,

GRANTEE(S)
WHOSE ADDRESS IS: P. O. Box 606, Hailey, ID 83332
THE FOLLOWING DESCRIBED PREMISES, TO-WIT:

State of Idaho, Department of Water Resources water license #36-08099 for 1.92 CFS
for the purpose of power generation.

176175
STATE OF IDAHO COUNTY OF GOODING, . 77 E & ESCROW

Filed for record at the requast of

min, pas! o donk_ﬂ_m gﬁ_
ol ; " _?éi 5 Co
oyl ﬂm;naf/ ff/m}{c&aﬂo(_ Doputy

TOGETIIER WITH THEIR APPURTENANCES.
DATED: June 24, 1998

. WeTbins —@@?) Hotlerea

Paul E. Wz'tlkins E Inez S. Watkins

STATE OF IDAHO )
):SS
COUNTY OF GOODING )

On this EML day of June, in the year 1998, before me, (he undersigned,

personaily appeared PAUL E. WATKINS AND INEZ S. WAT: KINS, known or identified to me
to be the persons whose names are subscribed to the within instrument, and

acknowledged 1o me (hat they executed the same.

; c
Residing At: Wendell, ID
Commlsmqp.ﬁcplres 3-22-2002

4‘0}_ "
TAn -=

*i

Pu B L\C 5“
O

‘ » L)
"a B OF 1D

"llnnui"

.“ “‘.“ y 'ﬂw
\



COPY

029
| 78y )
\ - f"';j’ /!
Fel - ’ . l:
g N
f,:}’i X Ly s '.fE\*'-'fo-l
et S Mo ' fbrl_h‘:’o
\\

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) NOTICE OF COMPLETED

) ADMINISTRATIVE PROCEEDINGS
Case No. 39576 )

)

) SUB CASE NO. 36-00106, 36-08099

IDWR has completed the following Administrative proceeding: SUBSTITUTION OF PARTY

Does the change in "ownership” result in a splitting of the water right claimed? [JYes [X]No

FROM: Claimant/Seller(s): TO: Claimant/Purchaser(s):
Name and Address of Claimant/Seller(s): Name and Address of Claimant/Purchaser(s):
Paul E Watkins River Grove Farms Inc
Inez S Watkins PO Box 606
924 Pioneer Rd . Hailey ID 83333
Hagerman ID 83332 '
Phone: 837-6283 Phone: 788-1896

IDWR certifies that it has completed its investigation into the changes to the elements of the water
rights listed above as set forth in the attached Amended Director’s Reports for said water rights. No
other changes have been made to the elements of these water rights except as set forth above.

IDWR has served copies of the Notice of Completed Administrative Proceeding and Amended

Director’s Report(s) on the claimant(s), prior claimant(s) and all parties in the subcases affected, if
any, as reflected on the attached certificate of mailing.

DATED: [Z/ AS‘ z’fﬁ

NOTICE OF COMPLETED
ADMINISTRATIVE PROCEEDING Water Right(s): 36-00106, 36-08099
5/21/96 Doaa 1



CERTIFICATE OF MAILING

SN

I certify that on / {"/j , 1998, I mailed the original and copies of this form to
the following persons, postage prepaid and addressed as follows:

1. Original to;
Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
PO Box 2707
Twin Falls ID 83303-2707

2. One Copy to:
Claimant/Seller for Substitution of Party or attorney of record:
Patrick Brown
Parker Warr & Brown
812 Shoshone St E
Twin Falls ID 83301
3. One Copy to:
Claimant/Purchaser for Substitution of Party or attorney of record:
Patrick Brown
Parker Warr & Brown
812 Shoshone St E
Twin Falls ID 83301
4. One Copy to:
Each party in the subcase or attorney of record:

5. One Copy to:
Chief Natural Resources Division
Office of the Attorney General
PO Box 44449
Boise ID 83711-4449

6. One Copy to:
United States Dept Of Justice

Environment & Natural Resource Div
550 West Fort Street MSC 033

Boise ID 83724 .
@ﬂmmvéw oadc

“Signature of person or attorney mailing the form

NOTICE OF COMPLETED
ADMINISTRATIVE PROCEEDING Water Right(s): 36-00106, 36-08099
5/21/96 Page 2



AJ5856NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: NOV-5-1998

RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW PAGE: A-1
Y
RIGHTS FROM: SOURCE: BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER
RIGHT NUMBER: 36-00106
NAME & ADDRESS: RIVER GROVE FARMS INC
PO BOX 606

HAILEY ID 83333
SOURCE : BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER
QUANTITY: 0.5 CFs
THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED, SO
LONG AS THE QUANTITY DIVERTED AT THE POINT OF DIVERSION DOES NOT
CONSTITUTE UNREASONABLE WASTE.
THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.
PRIORITY DATE: 04/01/1880

POINT OF DIVERSION: TO7S R13E S11 SESENW Within GOODING County

PURPQOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE ‘ QUANTITY
IRRIGATION 03-15  11-15 0.5 CFS
STOCKWATER 01-01 12-31 0.046 CFs
PLACE OF USE: IRRIGATION Within GOODING County
T07s R13E s11 NWSW 10

10 ACRES TOTAL

STOCKWATER Within GOODING County
TO7S R13E s11 NWSW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL

USE.

EXPLANATCRY MATERIAL: BASIS OF CLAIM - DECREE
WATER 1S DIVERED THROUGH THE BARLOGI DITCH.



AJ5856NP [DAHO DEPARTMENT OF WATER RESOURCES DATE: NOV-5-1998

RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW PAGE: A-2
™
A
RIGHTS FROM: SOURCE: BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER
RIGHT NUMBER: 36-08099
NAME & ADDRESS: RIVER GROVE FARMS INC
PO BOX 606

HAILEY ID 83333
SOURCE: BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER
QUANTITY: 1.92 CFS
THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR POWER PURPOSES AT A POINT OF MEASUREMENT IN THE
PENSTOCK, SO LONG AS THE QUANTITY DIVERTED AT THE POINT OF
DIVERSION DOES NOT CONSTITUTE UNREASONABLE WASTE.

PRIORITY DATE: 0771271982

POINT OF DIVERSION: T07S R13E S11 SESENW Within GOODING County
SWNESW  (REDIVERSION)

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
POWER 01-01 12-31 1.92 CFS
PLACE OF USE: POWER Within GOCDING County

TO7S R13E S11 NWSW
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS RIGHT SHALL BE JUNIOR AND SUBORDINATE TO ALL RIGHTS FOR
THE USE OF WATER, OTHER THAN HYDROPOWER, WITHIN THE STATE OF
IDAHO THAT ARE INITIATED LATER IN TIME THAN THE PRIORITY DATE OF
THIS RIGHT AND SHALL NOT GIVE RISE TO ANY RIGHT OR CLAIMS AGAINST
ANY FUTURE RIGHTS FOR THE USE OF WATER, OTHER THAN HYDROPOWER,
WITHIN THE STATE OF IDAHO INITIATED LATER IN TIME THAN THE
PRIORITY DATE OF THIS RIGHT.

EXPLANATORY MATERIAL: BASIS OF CLAIM - LICENSE
WATER IS DIVERTED THROUGH THE BARLOGI DITCH.



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

PHILIP E. BATT
November 13, 1998 GOVERNOR

KARL J. DREHER
DIRECTOR

PATRICK BROWN

PARKER WARR & BROWN LLP
812 SHOSHONE ST E

TWIN FALLS ID 83301

RE: SRBA Claim(s) 36-00106 & 36-08099 / River Grove Farms Inc
Dear Mr. Brown:

Please find the enclosed copy of the Notice of Completed
Administrative Proceeding which the department has filed with
the SRBA Court regarding the above referenced claims. You
have received this notice ©pursuant to SRBA Court
Administrative Order 11 requiring IDWR to report to the court
and interested parties any pending changes to adjudication
claims in basins for which a Director’s Report has been filed
with the court.

Please contact this office if you have any questions about the
notice or the administrative process.

Sincerely,

\.j@{ﬂz‘iu\‘j&w ool

Trish Fawcett
Technical Records Specialist

Jtf



: Form 42-248/42-150%(6) ‘Fcbnary 3, 1997 3 S P VED
STATE OF IDAHO Soung, Moty
IDAHO DEPARTMENT OF WATER RESOURCES &ﬂh)%%

NOTICE OF CHANGE OF WATER RIGHT OWNERSHIP

Please print or type. Attach pages with additional information. Instructions are on the back of this page.
Incomplete forms will be returned.

1. Water Right No(s).: #36-00106 &  #36-08099

Adjudication Claim No(s).:

2. The following REQUIRED information must be submitted with this form:

A. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal document indicating your

ownership of the property and water rights or claims in question, WITH ATTACHED LEGAL DESCRIPTION.
AND

B. PLAT OF PROPERTY or SURVEY MAP for parcel of ten acres or less. (These are usually attached to your deed or

on file with the county.)
OR

C. For water rights or adjudication claims involving ten or more irrigated acres, a USDA Farm Service Agency AERIAL

PHOTO with irrigated acres outlined and point(s) of diversion clearly marked.

3. Name and Address of Former Paul E. Watkins & Inez S. Watkins
Owner/Claimant
924 Pioneer Road, Hagerman, ID 83332
4. New Owner/Claimant(s) ' River Grove Farms, Inc., a Nevada Corporation
Name Connector (Check one): [] and, [] or, [ ] and/or
New Mailing Address P. 0. Box 606
City, State and ZIP Code Hailey, ID 83333
New Telephone Number (208 )__788-1896
5. Date you acquired the propérty June 29, 1998
6. If you have acquired only a portion of the former owner’s property, IDWR may need to split the water right(s) or

adjudication claim(s). If this applies, describe in detail your portion of each water right or adjudication claim in the spaces
below. If necessary, attach additional pages.

Number of acres you irrigate Number and type of stock

Diversion rate in CFS Number of homes Other uses

If a water right or adjudication claim is being split and you are not sure how to identify your portion of the original right
or claim, please contact the nearest IDWR office for assistance.
RIVER GROVE FARMS, INC.
7. Signature of New Owmner
or Claimant(s)

—
% //ﬂm&_?ﬂ%‘__t S
(Corporations or other organizations must submit a list6f directors and/or officers de onstrating afithority to sign form.)

8. For Snake River Basin Adjudication Claims: Please attach a Notice of Appearance completed by your attorney, if you wish
IDWR to correspond with him or her for all matters related to your claims..




SPECK & AANESTAD

A PROFESSIONAL CORPORATION

ATTORNEYS
JAMES P. SPECK 120 EAST AVENUE
DOUGLAS J. AANESTAD POST OFFICE BOX 987
BENJAMIN W. WORST KETCHUM, IDAHO 83340

September 3, 1998

Mr. Allen Merritt

Idaho Department of Water Resources
1341 Filmore Street

Suite 200

Twin Falls Idaho 83301-3380

Re:  Notice of Change of Water Right Ownership -
Water Right Nos. 36-00106 and 36-08099

Dear Allen;

TELEPHONE
(208) 726-4421
FACSIMILE
(208) 726-0752

RECEIVED
SEP 24 1993

Departmany of Watar Resources
om Regicn

Enclosed you will find a Notice of Change of Water Right Ownership for the above-
referenced water rights. The new owner, River Grove Farms, Inc., will continue to be
represented by Pat Brown in the SRBA subcase litigation. Please call me if you have any

questions, or need any additional information.

Thank you.
Sincerely yours,
SPECK & AANESTAD
A Professional Corporation
/)WJ
J ames P, épeck
JPS:jal
Enclosure

cc: Client (w/encls.)
Patrick D. Brown, Esq. (w/encls.)



Order No. G980232
WARRANTY DEED

For Value Received
Paul E. Watkins And Incz S. Watkins, Husband and wife.

the grantoi(s), do(cs) hercby grant, bargain, sell, and convey unto
River Grove Farms, Ine., a Nevada Corporation
the grantee(s), whose current address is
P. O. Box 606, Hailey, 1D 83332
the following described premises, to-wit:

Sce Attached Exhibit "A"

176176

STATE OF IDAHO COUNTY O&%WTITLE & ESCROW
Filed for record at the request of

02'5) min. past / / o'?lock_ﬂ_m- Uﬂ!&ﬁ{'
oL 1995 1.0

TO HAVE AND TO HOLD the snid premises, with their appurtenances unto the said Grantee(s),
hisfher/their heirs and assigns forever. And the said Grantor(s) do(es) hereby covenant to and

with the said Grantee(s), that he/she/they are the owner(s) in fee simple of said premiscs; (hat

said premises are [ree from all encumbrances except current years taxes, levies, and assessments,

and except L. S. Patent reservations, reslrictions, ensements of record, and casements visible

upon the premises, and that he/she/they will warrant and defend the same from all claims whatsoever.

Dated: June 24, 1998

Bl 8. e LBorns

Paul E. Watkins

lnezisﬂla‘fkinsl

STATE OF IDAIIO
:ss
COUNTY OF GOODING

I

On This @q{ , of JUNE in the year 1998, before me, a Notary Public in and for said State,
personally appearcd Paul E. Watkins And Inez S. Watkins,

known or identificd to me to be the person(s) whose name(s) is/are subscribed Lo the within Iustrument,
and acknowledged to me that he/she/they executed the same.

VITNBSS my hand and ofTicial sepl.

Notary Public of Idaho
Residing at Wendell, Idaho
Commission Expires: 03/22/02

COMPANIES




EXHIBIT A
G000232

Township 7 South, Range 13, East of the Boise Meridian, Gooding County, Idaho

Section 11: Part of the Northwest Quarter of the Southwest Quarter, more
particularly described as follows:

BEGINNING at the Southeast corner of the Northwest Quarter of the Southwest Quarter;

Thence North 89°357°45 West 521.05 feet;

Thence North 03°28°15” 177.64 feet;

Thence North 07°53°04” East 220.70 feet;

Thence North 42°40°28” East 140.00 feet;

Thence North 31°47°29” East 302.28 feet; -

Thence North 32°40°25” West 25.95 feet to the center of Billingsley Creek;

Thence North 52°22°47” East 87.49 feet;

Thence North 45°47°22” East 67.76 feet;

Thence North 07°20°06” West 51.43 feet;

Thence North 15°07°16” East 57.52 feet;

Thence North 21°23°37” East 58.82 feet;

Thence North 28°31°25” East 73.74 feet;

Thence North 39°13°18” East 99.25 feet to a point on the East line of the Northwest Quarter
of the Southwest Quarter;

Thence South 0°03°35” West 1,185.16 feet to the TRUE POINT OF BEGINNING.

AND
Township 7 South, Range 13, East of the Boise Meridian, Gooding County, Idaho

Section 11: Part of the Northwest Quarter of the Southwest Quarter, more
particularly described as follows:

BEGINNING at a point 431 feet East and 16 feet North of the Southwest corner of the
Northwest Quarter of the Southwest Quarter, which point is the TRUE POINT OF
BEGINNING;

Thence North 11°05° East for a distance of 215.60 feet, which point is on the edge of a rocky
cliff; .

Thence North 53°02’ East for a distance of 425.00 feet along the edge of said rocky cliff;

Thence North 84°20" East for a distance of 118.20 feet;

(Page 1 of 3)



Exhibit A - Continued
G980232

Thence South 42°40°28” West for a distance of 140.00 feet;

Thence South 07°53°04” West 220.70 feet;

Thence South 03°28°15" West for a distance of 166.70 feet;

Thence North 89°35°45” West for a distance of 371.34 feet running parallel with the South
boundary of the Northwest Quarter of the Southwest Quarter to the TRUE POINT OF
BEGINNING.

SUBJECT TO a 30.00 feet in width non-exclusive easement for a private access road,
described as follows:

BEGINNING at the Southeast corner of the Northwest Quarter of the Southwest Quarter;
Thence North 0°03°35” East 15.00 feet to thie center of said 30.00 foot wide easement, the
TRUE POINT OF BEGINNING; -
Thence along said centerline the following courses:
North 89°35°45” West 521.05 feet;
North 03°28°15” East 162.64 feet;
North 07°53°04” East 220.70 feet;
North 42°40°28” East 140.00 feet;
North 31°47°29” East 302.28 feet to the centerline of the Southeasterly end of a
steel bridge crossing Billingsley Creek;
Thence North 32°40°25” West 51.90 feet along the centerline of said bridge;
Thence North 35°24°34” West 175.88 feet;
Thence North 57°04°14” West 118.86 feet;
Thence North 40°51°54” West 117.86 feet to the ending point.

This 30.00 foot non-exclusive easement is granted subject to existing culverts, fences, cattle
guards, ditches and headwalls which may not be damaged, removed or altered without the

express written approval of the Grantors, Paul E. Watkins and Inez S. Watkins.

ALSO SUBJECT TO road rights of way as created in the following instruments:

o

. Warranty Deed recorded August 4, 1959 in Book 49 of Deeds at Page 561

. Warranty Deed recorded November 29, 1960 in Book 50 of Deeds at Page 214
. Easement recorded August 2, 1972 as Instrument No. 41384

. Agreement of Easement recorded February 7, 1980 as Instrument No. 81296

Ao o

(Page 2 of 3)



Exhibit A - Continued
G980232

TOGETHER WITH an undivided one-half (1/2) interest in and to the following described
property:

COMMON AREA
Township 7 South, Range 13. East of the Boise Meridian, Gooding County, Idaho

Section 11: Part of the Northwest Quarter of the Southwest Quarter, more
particularly described as follows:

BEGINNING at the West quarter corner of Section 11;
Thence South 89°38°27” East 789.24 feet along the Northerly boundary of the Northwest
Quarter of the Southwest Quarter;
Thence South 2°13°47” West 216.98 feet to the center of a 30.00 feet in w1dth access
easement, being the TRUE POINT OF BEGINNING;
Thence South 0°34°39” West 136.75 feet to the Northerly edge of the Snake River;
Thence South 49°37" East 220.92 feet along said edge of the river;
Thence South 39°43°33” East 93.44 feet along the edge of the Snake River to the
Northerly edge of Billingsley Creek;
Thence North 63°37°34” East 73.86 feet to the center of a steel bridge crossing Billingsley
Creek;
Thence North 32°40°25” West 25.95 feet along the centerline of said bridge and 30.00
feet in width access easement to the Westerly end of said bridge;
Thence along the center of said 30.00 feet in width access easement the following courses:
North 35°24°34” West 175.88 feet;
North 57°04°14” West 118.86 feet;
North 40°51°54” West 117.86 feet to the TRUE POINT OF BEGINNING.

The above described 1/2 interest is to be considered an appurtenance to and carry with the
above described land.

(Page 3 of 3)



Order No. G980232
QUIT CLAIM DEED

FOR VALUE RECEIVED
PAUL E. WATKINS AND INEZ S. WATKINS, HUSBAND AND WIFE

GRANTOR(S)
DO(ES) HEREBY CONVEY, RELEASE, REMISE AND FOREVER QUIT CLAIM UNTO
RIVER GROVE FARMS, INC., a Nevada Corporation

GRANTEE(S)
WHOSE ADDRESS IS: P. O. Box 606, Hailey, ID 83332
TIIE FOLLOWING DESCRIBED PREMISES, TO-WIT:

State of 1daho, Department of Water Resources water license #36-00106 decreed 2 CFS amount
for irrigation purposes, amount recommended .44 CFS. Aclual amount will be determined by the

Adjudication court.

176177
STATE OF IDAHO COUNTY OF GOODING
Filed for record at the requast oIGOODING TITLE & ESCROW

_ngﬁin. pasl_Lu'clock_ﬂ:m. lhi& 5 JL
ol ( ;}/!}JH’ wﬂ .:3.00

By. : Deputy

TOGETIIER WITH THEIR APPUR’I‘ENANCES.
DATED: June 24, 1998

Tt E ol R\

Paul E. Watkins Inez S. Watkins \ //
STATE OF IDAHO )
):SS

COUNTY OF GOODING )

On this dﬁ_. ‘ [_'W day of June, in the year 1998, before me, the undersigned,
personally appeared PAUL E. WAKINS AND INEZ S. WATKINS, known or identified
to me (o be the persons whose names are subscribed to the within instrument,
acknowledged to me that they executed the same.

WITNINSS my hzma-zbul ?fﬁcial W
Notary Public o
Residing At: M l

Commission EXpires! aa]{]‘ig;p(

LLLLLLIT™

Q‘,\ga M. " .

9 N
W0TAR,




CERTIFICATE OF MAILING

I Certify that a true and correct copy of the ORDER SETTING
SUBCASE(S) FOR INITIAL HEARING was mailed on FEBRUARY 01, 1999 ,
with sufficient first-class postage to the following:

STATE OF IDAHO
Represented by:

CLIVE STRONG

NATURAL RESOURCES

DEP AG OFFICE OF ATTY GEN

STATEHOUSE MAIL

BOISE, ID 83720-0010

Phone: 208-334-2400

CRANNEY BROS
Represented by:
JEFFREY C. FEREDAY

PO BOX 2720
BOISE, ID 83701
Phone: 208-388-1200

PAUL WATKINS

RIVER GROVE FARMS, INC.
Represented by:

PATRICK D. BROWN

812 SHOSHONE ST E

TWIN FALLS, ID 83301

Phone: 208-735-8812

DIRECTOR OF IDWR

PO BOX 83720
BOISE, ID 83720-0098

(Order Setting Initial Hearing) /S/ TERI HRANAC

Page 2 2/01/99 Deputy Clerk
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RECEIVED P =9
RECEIVED T
AUG 31 1998 AUG 2 § 1998 1998 AUG 24 PM 01:43
Depariment of Water Resources DISTRICT COURT - SRBA
Southem Region Department of Water Resources gVIVEIE‘:TDFALLS CO., IDAHO

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) NOTICE SETTING SUBCASE
) FOR SCHEDULING CONFERENCE
Case No. 39576 )
) SUBCASE NOS: SEE ATTACHED EXHIBIT A

The Scheduling Conference for this subcase will be
held as follows:
MONDAY, SEPTEMBER 21, 1998 at 10:00 AM
SRBA
DISTRICT COURT
253 3RD AVENUE NORTH
TWIN FALLS, ID

Parties and their attorneys, if any, shall attend the
Scheduling Conference and shall be prepared to discuss the
following matters:

Claimant representation and alignment of the parties;
Identification of the issues;

Admissions of facts and documents;

. Amendment of pleadings, if required;

Discovery and discovery cut-off dates;

Expert witnesses, if planned;

Pre-trial conference dates;

. Motions;

Settlement/alternative dispute resolution; and

Firm trial date.

SCWLWHONOUDde WP

=

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098 Page 1 8/24/98

v



(continued)

The date for the scheduling conference will not be

changed unless a Stipulation to Reset is received by the

court fourteen (14) days before the date of the scheduling

conference. Parties who wish to change the date of the

scheduling conference must do the following:

Dated:

Contact the clerk of the SRBA Court and obtain
alternative dates and times (208-736-3011).

Contact each party to the subcase(s) or their
attorney, if any, and reach an agreement on the
alternative date(s) and time(s) provided by the
clerk.

Prepare a Stipulation to Reset the hearing. The
hearing must be reset on one of the dates and times
provided by the clerk. The stipulation must
specify the date(s) and time(s) agreed to and must
contain a statement that you have contacted each
party or their attorney and that all have agreed
on the alternative date(s) and time(s). The

court will send a notice resetting the hearing.

If the parties cannot agree on one of the alter—
native dates and times provided by the clerk, the
party wishing to change the date and time must
file an Expedited Motion to Reset with the court
at least 21 days prior to the scheduled hearing.

AUGUST 24, 1998

/S/ DEBBIE LASH

Deputy Clerk
Snake River Basin Adjudication

(Notice Setting Scheduling Conference) Page 2

8/24/98



CERTIFICATE OF MAILING

I Certify that a true and correct copy of the NOTICE SETTING

SUBCASE FOR SCHEDULING CONFERENCE was mailed on AUGUST 24, 1998
with sufficient first-class postage to the following:

IDAHO DEPT OF FISH & GAME
Represented by:

AMPE, PETER J

DEPUTY ATTORNEY GENERAL

PO BOX 44449

BOISE, ID 83711-4449

Phone: 208-334-2400

STATE OF IDAHO
Represented by:

CLIVE STRONG

OFFICE OF ATTORNEY GENERAL

STATE OF IDAHO

PO BOX 44449

BOISE, ID 83711-4449

Phone: 208-334-2400

NORTH SNAKE GROUND WATER DIST
Represented by:

DANA L. HOFSTETTER

BEEMAN & HOFSTETTER

608 WEST FRANKLIN STREET

PO BOX 1427

BOISE, ID 83701-1427

Phone: 208-388-8900

CRANNEY BROS

CRANNEY BROS.

DOUG GRANT

KEVIN MICHAELSON
Represented by:

JEFFREY C. FEREDAY

PO BOX 2720

BOISE, ID 83701

Phone: 208-342-6571

NORTH SNAKE GROUND WATER DIST
Represented by:

JOSEPHINE P. BEEMAN

BEEMAN & HOFSTETTER

608 WEST FRANKLIN STREET

PO BOX 1427

BOISE, ID 83701-1427

Phone: 208-388-8900

14

BANBURY PIPE CO., INC.
BIG SPRINGS WATER USERS ASSN
BIG SPRINGS WATER USERS ASSOC.
BOB PORTER
BOB PORTER, FRED SURBAUGH,
C-CAN CORPORATION
C-CAN PARTNERS
JOHN W. & DELORIS D. JONES
JOHN W. JR. JONES
JOINT HAGERMAN SCHOOL DIST 233
JOINT HAGERMAN SCHOOL DIST.
PAUL E. WATKINS
PAUL WATKINS
WILLIAM E. NORRIS
WILLIAM STRANGE

Represented by:
PATRICK D. BROWN
812 SHOSHONE ST. EAST
TWIN FALLS, ID 83303
Phone: 208-735-8812

A & B IRRIGATION DISTRICT
Represented by:

ROGER D LING

PO BOX 396

RUPERT, ID 83350

Phone: 208-436-4717

DALE E. BOYER
BOYER, ELAINE M.

PO BOX 232
HAGERMAN, ID 83332
Phone: 208-352-1152

JOHN W. JR. JONES
JONES, DELORIS

PO BOX 265
HAGERMAN, ID 83332

WALTER II & JUDY BONNING
PO BOX 360

HAGERMAN, ID 83332
Phone: 208-837-4578

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

(Notice Setting Scheduling Conference) Page 3

8/24/98



(Certificate of mailing continued)

ALMA BLASTOCK
ROUTE 1, BOX 442
HAGERMAN, ID 83332

/S/ DEBBIE LASH

(Notice Setting Scheduling Conference)

Page 4 8/24/98 Deputy Clerk



Exhibit A
Subcase Nos:

36-00006
36-00007
36-00008
3600022
36—-00023
36-00047
36-00068
36-00069
36-00070
36-00079
36-00099
36-00100
36-00106
36-00108B
36-02038
36-08099
36—15463

(Notice Setting Scheduling Conference)
Page 5 8/24/98



