From: TJ Budge

To: Wendel, Jennifer; Candice McHugh

Cc: Saxton, Craig

Subject: RE: Water Rights Summary (Varela).xlsx
Date: Monday, September 14, 2020 3:11:45 PM
Attachments: 20200812 Declaration of Chris Varela.pdf

20200824 Benner Affidavit.pdf
20200829 Morman Affidavit.pdf
Summary-Varela Irrigated Areas-1R.pdf
Varela Irrigated Areas-1R.pdf

Jennifer & Candice —

Attached are three affidavits related to the Chris Varela water rights—an affidavit from Chris and
two affidavits from neighbors. The purpose of these affidavits is to show that the shared well did not
entirely place the original hand-dug well, but rather served as a supplemental source of water. As
mentioned before, the original well continued to be used on Chris’s property after the shared well
was installed in 1981.

In an effort to resolve the protests that Chris and the Varela Family Trust filed in the CSRBA and
avoid further conflict between them, the parties agreed that Chris would drill a new well on his
property so that the parties no longer share a well. Chris did that this summer, at significant
expense. We now need to get the water rights decreed consisting with current water use practices.

Water has been used for domestic purposes on Chris’s property since 1907, and on the Trust’s
property since the shared well was drilled in 1981. The original 1907 right was not extinguished
when the shared well was drilled. The original domestic use on Chris’s property continued on as it
had historically, while a new use was developed for domestic purposes on the Trust property. In my
view the shared well served as a second point of diversion for Chris’s property under the
accomplished transfer statute. As such, both Chris and the Trust ought to receive a full domestic
water right, with the POD of Chris’s right now being the new well, and the POD of the Trust’s right
being the shared well. This can be accomplished by submitting SF-5s for Chris’s domestic right (95-
17513) and the Trust’s domestic right (95-17765) as claimed, except that (i) the POU of Chris’ water
right must exclude the Trust property, and (99) the POD of Chris’s right should be the new well.

Since the Chris Varela commercial water right (95-17793) originated before the shared well was
drilled and continued to be supplied from the hand-dug well after the shared well was drilled, it
should not contain a combined use limit. The Trust agrees with this, which is why the settlement
agreement allows this right to be decreed as claimed, except that (i) the POD should be the new
well, and (ii) a subordination condition should be added as stated in paragraph 2.3 of the settlement
agreement.

Lastly, with respect to Chris’s irrigation right (95-4706), the settlement agreement provides that this
right to be decreed as claimed, except that (i) the source shall be identified as “ground water,”) and
(ii) the POD shall be the new well. Chris claimed 10 acres of irrigation for this water right. The
Department recommended 3 acres. Chris has since provided the attached affidavits along with the
map and calculation show 5.4 irrigated acres. Chris agrees that only 5.4 acres should be decreed for
this right.
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T.J. Budge (ISB No. 7465)
RACINE OLsoN, PLLP

201 East Center Street

Post Office Box 1391
Pocatello, Idaho 83204-1391
(208) 232-6101 - Telephone
(208) 232-6109 — Facsimile
tj@racineolson.com

Attorney for Chris Varela

IN THE DISTRICT COURT OF HTE FIFTH JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re CSRBA Subcase _ 95-17793

Case No. _ 95-17793
DECLARATION OF CHRIS VARELA

I, Chris Varela, am a citizen of the United States, a resident of Kootenai County, Idaho,
of legal age, and competent to be a witness. If called upon to testify, could testify to the
following, all of which are within my own personal knowledge.

13 I own the approximately 10 acre parcel of property in Coeur D'Alene, Idaho,
described in Exhibit A attached hereto.

2 My property was originally part of a 160 acre homestead owned by my family since
the late 1970s.

3. In 1981 the original homestead was split. The Varela Family Trust now owns the

approximate 150-acre portion of the original homestead (the “Trust Property”) and I own the

remaining approximately 10 acres (the “Varela Property”) as shown on the map attached hereto as

Exhibit B.

4. The homestead was originally used as a dairy farm that included silos, several

barns, milking equipment, and home. These structures are all located on the Varela Property. The

Trust portion of the property was historically raw land used to graze dairy cows and other livestock.
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5 The homestead was originally supplied with water from a hand-dug well at the
location identified on Exhibit B. Attached hereto as Exhibit C is an Affidavit of Connie Montanye
describing this well. This well was also the only source of water when my family and [ moved
onto the property in 1978. My family, like all preceding owners, used that well as the only water
source until later, we were able to have a deeper well drilled to augment the original water we.

6. About the time the original 160 acres was split in the early 1980s a new well was

drilled at the location shown on Exhibit B (the “Shared Well”). The Shared Well has since that

time been used to supply water to both the Trust Property and the Varela Property.

7. The Shared Well has been used on the Varela Property for domestic, irrigation and
commercial uses including the operation of a dairy, milk processing, produce market, and, most
recently, a wedding and event center.

8. Since the Shared Well was drilled the hand-dug well has continued to be used on
occasion to meet water needs that exceeded the capacity of the Shared Well. I, since 2020 when I
moved onto the property, upgraded the pumping system in the well, a photo of which is attached
hereto as Exhibit D, to pump water from the hand dug well as needed. I routinely utilized the hand-
dug well and its updated pumping and piping system to irrigate the Varela and for other
commercial purposes in connection with the event center such as washing of equipment, buildings,
tents, dust control, new construction etc.

9. When the Shared Well was drilled in 1981 it was not intended to entirely place the
hand-dug well, nor has it entirely replaced the hand-dug well. The original 1907 water right from
the hand-dug well has continued to be utilized for domestic, irrigation, and commercial purposes.
The Shared Well has provided an additional source of water for the Varela Property as well as the
mobile home built on the Trust Property in 1981. Thus, I have always viewed the Shared Well as
providing an additional water right to the original water right from the hand-dug well.

I, Chris Varela, declare under penalty of perjury pursuant to the law of the State of Idaho

that the information in this Declaration is true and correct.

DATED this 24th day of August, 2020.

W

CHRIS VARELA., Declarant
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1714057

Order No. 87383TGW PIONEER TITLE COMPANY
OF KDOTENAI COUNTY
100 Wallace Ave. / Cocur d’Alene, Idaho 83814 / Telephone (208) 664-8254
WARRANTY DEED
For Value Reccived

ALAN D, POTTS, an unmarried person » WHO AQUIRED TITLE AS A MARRIED MAN
hereinafier referred to as Grantor, does hereby grant, bargain, sell, and convey unto
CHRIS J. VARELA, an unmarried person |

hereinafter referred to as Grantee, whose current address is

1650 E"‘,i@gm“ﬂ&g;ik. LDAT L €384

the following described premises, to-wil:

See Exhibit "A" attached heretc and made a part hereof for Legal Description.

To HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee, his heirs
and assigns forever, And the said Grantor does hereby covenant to and with the said Grantee, that Grantor is
the owner in fee simple of said premises; that said premises are free from all encumbrances except current
years taxes, levies, and assessments, and except U.S. Patent reservations, restrictions, easements of record, and
easements visible upon the premises, and that Grantor will warrant and defend the same from all claims
whatsoever.

Dated: January 9, 2002

=

ALAN D. POTTS

STATE OF IDAHO

COUNTY OF KOOTENAI

V?V

LCUT, a Notary Public in and

On This 9TH day of January, in the year 2002, beforg me, TWILA G:W
W me to be the person(s) whose

for said State, personally appeared ALAN D, POTTS, ksio ‘Mﬁ
name(s) is subscribed to the within Instrument, and acknowle
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EXHIBIT "A"

Flle Number: 87383

_— I

Commitment

A portion of the Southwaest qQuarter of the Southwest quarter of Section 8, Township 60 North, Range 4 WBM,
Kootenal County, Idaho, as surveyed and marked on the ground according to Records of Surveys by Mecke
Englnesring and Surveying, dated June 9, 1981 and June 11, 1086, described as follows:

COMMENCING at the Northwest cormner of the Southwest quarter of the Southwast quarter of Sectlon 8 from which
the Southwest corner of sald Section 9 bears South 4+ 15'00" West, 1320.74 fest; thence

South 4+ 15'00" Wast, 470.05 feet along the Wes! line of the Southwest qQuarter of Sectlon 9 to the TRUE POINT OF
BEGINNING; thence

CONTINUING South 4+ 15'00" West, 171,97 feot along said West line tothe Noitheasterly right-of-way line of a 50-foot
wide public road (East Riverview Drive); thenca ‘ ,

Along sald right-of-way line as follows: 176.88 feot along a curve 1o the left having a radius of 242.67 feet and a
central angle of 41+ 46'48" 1o a point which boars South 36+ 49'02" East, 172.99 feet from the aforesald point; thence
South 57 85'51* East, 387,13 feet; thence South 60° 46'48” East, 172,73 feet; thence

Leaving saki right-ol-way line, North, 1061.57 teat to the North line of the Southwest quarter of the Southwest quarter
of Sectlon 8; thence North 89* 14'49" Wast, 266.39 foet along sald North line; thence

Leaving the North line, South 33+ 58'11* Wast, 560.80 feot to the TRUE POINT OF BEGINNING.

e *
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GENERAL AFFIDAVIT

State of Idaho
County of Kootenai

I, the undersigned, am over the age of 18 and a resident of the state of Idaho. I have
personal knowledge of the facts in this affidavit, and, if called as a witness, could testify
competently about them. I do hereby swear, certify, and affirm the following regarding
the property located at 5803 West Riverview Drive (hereafter referred to as the Farm”),
that:

1. Myself and my family (Dahlberg) purchased the Farm on January 23, 1957 and
moved onto the property as our primary residence. The original hand-dug well
located near the property entrance existed prior to our purchase of the property in
1957 and to the best of my knowledge was the original developed water source
for the property since it was homesteaded in 1907. Additionally, this well was the
sole source of water for the property for domestic, irrigation and commercial
purposes (our dairy operation wherein we cared for approximately 30 to 60 dairy
cows, milked, processed milk and sold milk there daily).

2. I grew-up on this property from age 9 and personally can attest to the use of the
original hand-dug well and related piping and reservoir system as the sole source
of water for those purposes stated above.

I declare under penalty of perjury under the laws of the state of Idaho that the foregoing
is true and correct to the best of my knowledge.

Date: _3[2l [2019 Qo«/wu.—- (AbMMj) %Zmata/rwz/i-

Connie (Dahlberg) Montanye

Witness: (-//_‘
Date: ?

Terry Mgntanye
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GENERAL AFFIDAVIT

State of Idaho
County of Kootenai

I, Steve Benner, the undersigned, am over the age of 18 and a resident of the state of
Idaho. T have personal knowledge of the facts in this affidavit, and, if called as a witness,
could testity competently about them. I do hereby swear, certitv, and affirm the
tollowing regarding the property located at 5803 West Riverview Drive (hereafter
referred to as the “Varela Farm”), that:

1. Myself and my family moved to 5353 W. Riverview Drive (across the County
road from Chris Varela) in 1998 and have resided there full time since then.

]

I have known Chris Varela and his family since he moved to his property in 2002,
and have, on a regular basis, stopped-in to see Chris and his family to visit and
talk about the farms ongoing improvements.

3. Regarding the well and well-house located near the West property entrance, I can
attest that Chris and his family replaced the existing pump and piping with a new
pump and associated water systems in that well-house. To the best of my
knowledge. since having moved next to the Farm property, that well was used for
pasture and lawn irrigation by the property owners prior to Chris and his family
moving onto the property and that Chris Varela and his family have used that well
for irrigation of the pastures and lawns on the property throughout the years we
have known each other.

4. Tcan also attest that the pictures (attached) of the well-house and pumping
equipment is consistent with what I recall as installed by Chris shortly after
moving onto the property in 2002,

I declare under penalty of perjury under the laws of the state of Idaho that the foregoing
is true and correct to the best of my knowledge.

Date: g/ sQ ‘/’/ 9‘0 90

Steve Benner

Witness:

e g/ /2%//202@

ck

Attachments:
Two (2) pictures of the well house taken in the fall season with a view through the door
ot a blue pressure tank, pump and piping.
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GENERAL AFFIDAVIT

State of Idaho
County of Kootenai

I, Steve Morman, the undersigned, am over the age of 18 and a resident of the state of
Idaho. I have personal knowledge of the facts in this affidavit, and, if called as a witness,
could testify competently about them. I do hereby swear, certify, and affirm the
following regarding the property located at 5803 West Riverview Drive (hereafter
referred to as the “Varela Farm”), that:

1. Myself and my family moved to 5888 W. Riverview Drive (across the County
road from Chris Varela) in 1988 and have resided there full time since then.

2. Thave known Chris Varela and his family since he moved to his property in 2002,
and have, on a regular basis, stopped-in to see Chris and his family to visit and
talk about our mutual and the ongoing improvements we undertake on our
respective properties.

3. Regarding the well and well-house located near the West property entrance, I can
attest that Chris and his family replaced the existing pump and piping with a new
pump and associated water systems in that well-house. To the best of my
knowledge, since having moved next to the Farm property, that well was used for
pasture and lawn irrigation by the property owners prior to Chris and his family
moving onto the property and that Chris Varela and his family have used that well
for irrigation of the pastures and lawns on the property throughout the years we
have known each other.

4. 1 can also attest that the pictures (attached) of the well-house and pumping

equipment is consistent with what I recall as installed by Chris shortly after
moving onto the property in 2002.

I declare under penalty of perjury under the laws of the state of Idaho that the foregoing

is true and correct to the best of my knowledge.
Date: 9/%/2&2«9 /%\v

Steve Morman

Witness:

Date: %\"L‘i\\’[{g?_b ‘\\)\k\&&w W/

Melanie Morman

Attachments:
Two (2) pictures of the well house taken in the fall season with a view through the door

of a blue pressure tank, pump and piping.
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| hope the foregoing explanation makes sense. Let me know if you have any questions. If not, | would
kindly ask that the Department prepare SF5s for the three Chris water rights (95-4706, 95-17793,
95-17513) and the Trust’s water right (95-17765) as set forth above.

Thanks,

T.J. Budge

RACINE OLSON

201 E. Center St. | P.O. Box 1391 | Pocatello, Idaho 83204

Office: (208) 232-6101 | Direct: (208) 478-3467 | Cell: (208) 705-0826 | www.racineolson.com

Assistant: Tessa Sparrow | Direct: (208) 478-3444 | tessa@racineolson.com

CONFIDENTIALITY NOTICE - This email and its attachments may contain information that is
confidential, privileged, or otherwise protected from disclosure. If you believe this email may have
been sent to you in error, please notify me immediately.

From: Wendel, Jennifer <Jennifer.Wendel@idwr.idaho.gov>

Sent: Wednesday, August 26, 2020 8:26 AM

To: TJ Budge <tj@racineolson.com>; Candice McHugh <cmchugh@mchughbromley.com>
Cc: Saxton, Craig <Craig.Saxton@idwr.idaho.gov>

Subject: RE: Water Rights Summary (Varela).xlsx

Sounds good, thanks TJ.

Jennifer

From: TJ Budge [mailto:tj@racineolson.com]

Sent: Tuesday, August 25, 2020 10:18 PM

To: Wendel, Jennifer <Jennifer.Wendel@idwr.idaho.gov>; Candice McHugh
<cmchugh@mchughbromley.com>

Cc: Saxton, Craig <Craig.Saxton@idwr.idaho.gov>

Subject: RE: Water Rights Summary (Varela).xlsx

To give you an update, | have an affidavit back from Chris and am waiting for an affidavit from the
neighbor about the continued use of the hand-dug well after the shared well was drilled. As soon as |
get the other affidavit I'll circulate them, then we can hopefully get SF5s prepared and filed with the
court.

Thanks for your patience.
T.J. Budge

RACINE OLSON
201 E. Center St. | P.O. Box 1391 ;| Pocatello, Idaho 83204
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Office: (208) 232-6101 | Direct: (208) 478-3467 | Cell: (208) 705-0826 | www.racineolson.com
Assistant: Tessa Sparrow | Direct: (208) 478-3444 | tessa@racineolson.com

CONFIDENTIALITY NOTICE - This email and its attachments may contain information that is
confidential, privileged, or otherwise protected from disclosure. If you believe this email may have
been sent to you in error, please notify me immediately.

From: Wendel, Jennifer <Jennifer. Wendel@idwr.idaho.gov>
Sent: Tuesday, July 28, 2020 5:13 PM
To: TJ Budge <tj@racineolson.com>; Candice McHugh <cmchugh@mchughbromley.com>

Cc: Saxton, Craig <Craig.Saxton@idwr.idaho.gov>
Subject: RE: Water Rights Summary (Varela).xlsx

TJ,

Had a chance to check in with Craig today about your questions from yesterday and clarified a few
things.

95-4706

The Department recommended 3 acres of irrigation based on the evidence in the backfile. You said
Chris thinks there is 6 acres of irrigation and will submit a map of the areas he irrigates to be
confirmed by satellite imagery/ Google Earth. The Department will need more evidence beyond a
map from Chris to show historical irrigation. I’'m not sure if he was planning submitting additional
documents/ photos/ affidavits...?

95-17513

If  understood you correctly yesterday, you wanted to remove the combined use limit of .03 cfs
that’s on 95-17513 and 95-17793. The Department essentially split the .06 cfs pump capacity of the
shared well and gave half (.03 cfs) to the Trust and half to Chris. There are two ways to remove that
combined use limit, the first is to put a combined use limit of .06 cfs on all of the rights coming from
the well, including the Trusts’ rights. The second way is to show that part of the water use for 17793
comes from the hang-dug shallow well. The Department did not have proof that the shallow well is
producing water, has the infrastructure in place to pump water, and is currently (even if
occasionally) pumping water. So maybe we can start with Chris providing some more information on
the capabilities and use of that hand dug well?

95-17793
As described, need additional information on use and capabilities of hand dug well to remove
combined use conditions.

Let me or Craig know if you have any questions.

Thanks,
Jennifer
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Jennifer Wendel | Deputy Attorney General

Office of the Idaho Attorney General, Idaho Department of Water Resources
322 E Front Street, P.O. Box 83720 Boise, ID 83706

Tel: (208) 287-4812 Email: Jennifer.Wendel@idwr.idaho.gov

From: TJ) Budge [mailto:tj@racineolson.com]
Sent: Monday, July 27, 2020 3:16 PM

To: Wendel, Jennifer <Jennifer.Wendel@idwr.idaho.gov>
Subject: Water Rights Summary (Varela).xIsx
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