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rN rHE DrsrRrcr 
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IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROMTHE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 3g576

rt
[\r

i\,ilil
fdent. Number:
Date Received:
Receipt No:
Receive-d By:

NW
sw

A3 6-07 07 1
8/L9 1L988

s00L 54

F(*[q Y,-;q.]ir? $*ll lijgilo*rcE oF clAr'r ro A wArER Rrcrrr
mi-) f..lST" iltiiir-l't"jl:ifoj AcQUTRED UNDER starn r,aw

1 Name:
Address:

JOHN W. JONES JR.
BOX 265
HAGERMAN, ID

AND/OR
Name: DELoRIS D. JoNEs JR.Address: BOX 265

HAGERMAN, ID

Date of priority: JUL 09, 1g6g

SouTce: WEATHERBY SPRINGS
THREE SPRINGS
HOAGLAND TUNNEL

208-837-4580

83332

208-837-4580

83332

Trib. to: BILLINGSLEY CREEK
BILLINGSLEY CREEK
BILLINGSLEY CREEK

2

3

4. Point of Diversion:
Township Range Section07s LAE 30

t/4 of 1/4 of L/4 Lot
SE
NE

County
GOODING
GOODING

A

5 Description of diverting works:
HEAD BOx, TWO 10" plpis, ONE 24" pIpE & ONE 36,, pIpE.

Water is used for the following purposes:
Purpose From To C. F. S ( or; A. FFrsH pRopAGArroN ol)ot i)zL 13.050 s 27g4.OO
Total euantity Appropriated is:73.050 c.F.s. (and,/orl 52794.00 A.F.A.
Totat consumptive use is Acre Feet per Annum. ,

. Non-irrigation uses:
FISH pROp/ g0 RACEWAYS_LRG & sl4ALL

A36-07 07 L page 1

6

7

B

9

Date: 0B/L9/gB
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L0. Place of Use:

Township Range
07s LAE

Section
30

of L/4
sw

Use
F'I SH

AcresL/4
NE

Lot

L1.

t2.
1_3.

14.

15.

16.

(a. )
unde r s
Basin
a smal

of

Place of use in counties: GOODING

Do you o\itln the property listed above as place of use? yEs

Other Water Rights Used:
NONE

Remarks:

Basis of CIaim: LICENSE

Signature ( s )

By signing below, T'/we acknowredge Lhat r/we have received, read andtand the form entitled "How-you riitt receive qoti""-i' the snake Rivert'#ii:i'i:3' ro,'H;,l.nif:"$i"u-* *";ii"#;ilj:f ... receive ana piy
Number of attachments:

Eor Individuals:
T/we do soremnly swear or affirm that the statements contained in theforegoing document are true and 

"oii""i.
Signature of Claimant( s ) : Date: t.L.

Date:
State of Idaho

ss.
County of

(^.'

)

)

)

Subscribed and sworn (or affirmed) before me this 11 .'t/f/tv dav
cLZ,.--e_

Sea I
o ary c

Date: 08/1.9/BB

c

Residing at
My Commission Expires ( *S p - ? /

0 r I l9g'l

A36-07071_ Page 2
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AJ581 tXP
SELECTl0ll FILE: HHT-t{oA-BROiJll

IDAHO DEPARTIIEXT OF }'ATER RES(URCES
SELECTIOII FILE COIITEIITS

DATE: 03l05llR
TlllE:12:06:19
PAGE: 1

A36-000038
A36-00022
A36-00039x
A36-00060
A36-0002C
A36-00098
A36-001 108
A56-00123A
A36-02038
A36-0714
A36-101 t9
A36- 10520

;;:;;;;;;'
A36-00023
A36-00041A
A36-00061
A36-00079
A36-00099
A36-001 1 1A
A36-00123E
A36-02169
A36-07172
A36- 10120
A36- 10906

A36-00003E
A36-00033F
A35-00041c
A36-00062
A36-00086C
A36-00100
A56-001 I 1B
A36-00133
A36-04(B1
A36-07229
A36-10140
A36-15166

A36-00003F
A35-000348
A36-00042A
A36-00063
A36-00089A
A36-00101
A56-001 12A
A36-00134A
A36-04142
At6-07233
A36- 10141
A36-15168

A36-00003c
A36-00035J
A36-0004EA
A36-000648
A56-00090A
A36-00103c
A36-001 128
A36-00154C
A36-04260
A36-07346
A36-10168
A36-15240

A36-00003J
A36-00039C
A36-00049
A36-00068
A36-00090F
A36-00103F
A56-001 13H
A36-001358
A56-07!71 .

A36-07658
A36-10231
A36-15463

A36-00006
A36-000390
A56-00050D
A36-00069
A36-00092
A56-00106
A36-001 13J
A36-00135C
A36-07081
A36-07875
A36-10249

A56-00007
A35-00039E
A56-00051D
A36-00070
A36-00094A
A36-00108A
A36-001 19
456:00141
A56-07089
A36-08099
A36- 102E:t

A36-000218
A36-00039fi
A36-000558c
A36-00075
A36-00097
A36-001 10A
A36-00r21
A36-02002
A36-07142
A36- 1 0055
A35- t 0405

A36-00008
A36-00039J
A35-00055AF
A36-00071A
A36-00096A
A36-001088
A36-00120
A36-00192
A36-07092A
A36-0&t17
A36-1028:lS

ollJ
=-J-tL(f,
Ec)

=

.'{F
ct)
ctD

CD

(J
o

ToTAL RECoRDS lll SELECTI0II FILE: 116



.AJO728NP IDASO DEPARTUENT OF IfATER RESOURCES
ADJUDICATION CLA,II'IS PROOF REEDING REPORT

{ RECIONAT )
{oD-124 )

water right nunber - R36-07071 Adj. flag translation: RESEARCS

No Reqarks found-

+ - - - old water Right Nuubers - -
No old water Riqht Nuilbers Found

02,/26/9L 09:31: 09
Page 2

+

+ - Decree Date - +
00 /oo /0aa0

Orp
,..""ir"n-d;";.;;r";"iil:::;"::"::";i"iir" o"n"'.'""r-"i.ir-o. -4& ----+
intained as a part of the diverting works-

+----DecreePlaintiff

ma

-+ + - - - - Decree Defendant - - - +

+---
Date2 Q2/26/L99L User Id: BEDKE Subject: SCC-STAT'F REVIEW

p'g-qt
5t-c-

- -comnents- - - +

----+

Water District - 36.A

# ry
+--AuditFi€Ids--+

BE DKE

+ - - - Water Rights Dates and Flags Area

Temporary Right -P Receipt Number - s001554

/ /'z-rr?*
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L'ilnj
Hepworth,
N u ngester.
& Lezamiz

RECEIVED

FEB I 0 893
Oepartrrent 

ol Wahr h-usourcos

HEPWORTH, NUNGESTER & LEZAMIZ,
CHARTERED

133 Shoshone St. North
P.O. Box 389
Twin Fa11s, ID 83303-0389
Telephone: (208)734-7510
Attorneys for Claimant
( PPK\HAGERMAN. NOA\lmr )

In Re the General Adjudication
of Rights to the Use of Water
from the Snake River Basin
Water System

The State of Idahor BX reI.
R. Keith Higginson in his
official capacity as director
of the Idaho Department of
Water Resourcest

Petitioner,

vs.

United States; State of Idaho;
and all claimants to the use
of water from the Snake River
Basin Water System,

Respondents.

IN TITE DISTRICT COURT OF THE F'IFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

********?t*

Case No. 39576

NqTICE OF APPE,LRANCE

:t*********

PLEASE BE NOTfFIED that the firm of Hepworth, Nungester

& LezamLz, Chartered, hereby appears on behalf of Hagerman Water

MNNOHLMED
OCl I I [9U't

NOTICE OF APPEARANCE - I
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Hepworth,
N ungester,
& Lezamiz

Users, fnc. and its individual members:

Anderson, Anita G.
Babington Lynn J. & Kathy
Banbury Pipe Co., Inc.
Banbury Pipe Co., Inc.
Big Bend

r1n
r]-n

Bybee, Gertrude B.
Candy, Walter W. &

Candy, Walter W. &

Clouser, Doris H. &

Clouser, Doris H. &

Crandlemire, Roger
Crandlemire, Roger
Crandlemire, Roger
Crandlemire, Roger
Crandlemire, Roger
Crandlemire, Roger
Crandlemire, Roger
Crandlemire, Roger
Crandlemire, Roger
DeVries, Abraham c
Dice, Philip F. &

Dice, Philip F. &

Erwin, F'rank C. &'

A36-00050D
A36-00003c
A36-10906
A36-02038
A36-00192
A35-00133
A36-0 0022
A36-00023
A36-I5155
A3 6-001088
A3 6-0 0103C
A3 6-00 07 9
A36-0 4260
A35-00060
A36-07345
A36:00042A
A35-0004Ic
A36-001358
A3 6-0 013 4A
A36-00090A
A36-00089A
A35-00113H
A36-001128
A36-001118
A36-00113J
A36-001108
A35-00134c
A36-00135C
A36-10140
A36-10141
A36-00055AF
A36-00041A
A35-10405
A36-00092
A36-000648
A36-00110A
A36-00111A
A36-00112A
A36-10168
A36-00086C
A36-000038
A36-00003J
A35-000218
A36-00077C
A35-00039E
A3 6-102838
A36-00033r

Big
Big
Big
Big
B1a

Bend

stock, AIma E.

Sp
Sp
Sp

rrigation & Mining Co.
rrigation & Mining Co.
Water Userrs Assoc.

s Water User's Assoc.

I
I
g
g

r ings giater User ' s Assoc .

Bolduc, Mark E.
Boyer, Dale E. & Elaine M.
Brailsford, Robert H.
Brooks, Allen L. & Andree
Brooks, Allen L. & Andree
Bybee, Gertrude B. Owsley

c.
c.
c.
c.

ohn
ohn

&

&

&

&

&

Ow
Ma
Ma

J
J

c.
c.
c.
c.
c.
c.

c.

sley
rgar et
rgar e t

El

El

George
George
George
George
George

Hermina
Judith A.
Judith A.
P g

Fleming, tiliehael J.
Flint, William E. a
Flint, William E. a
Flint, William E. a
Flint, William E. a
Fue11, Keith L. & Jolene
Gardner, Barbara & Robert B.
Gardner, Barbara
Gisler, Harry R.
Gisler, Bradley
Glauner, Frank L. & Joan
Grigg, Mattie P. & Golden T.
Gustafson Family Trust/Gustafson

fvan J. & Lucille co-trustees
Itag-errqan-Gun Club

Er

c.
c.
c.
c.

au1
era
era
era
era

v
P
V
V
v
V

e9
&

nd
nd
nd
nd

MICROFILM

A36-00100

O(,t I g lgU'fNOTICE OF APPEARANCE - 2
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2
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5

b
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I

I

10

11

12

13

14

15

16

17

1B

19

21

z5

Hepworth,
Nungester,
& Lezamiz

ffi#j

20

22

Hagerman G
llagerman G
Hagerman G
Hagerman G
Hagerman Water Users Assoc.

Rhonda
Rhonda
Rhonda

l{ater Company
. & Susan H.
S. & Carol A.
. & LaRose A.
. & LaRose A.
& Beverly Jane

Club
Club
Club
Club

un
un
un
un

A36-00099
A3 5-07 23 3
A36-07L7 2
A3 6-r 0249
A36-15168
A36-000558C
A36-07L42
A36-r5453
A36-00068
A36-00069
A3 6-0 7 07L
A36-00070
A36-10119
A36-r0120
A36-07658
A36-00071A
A36-00075
A36-00039N
A36-7089
A35-0005ID
A3 6-0 121
A36-10055
A3 6-0 0 119
A36-00r20
A35-0 4].42
A36-00003c
A36-2159
A36-00048A
A35-00049
A36-00063
A35-00051
A36-0 0062
A36-00035J
A36-15 240
A3 6-07092A
A36-00039J
A36-00123A
A36-04091
A36-10231
A35-071424
A35-000348
A35-00003F
A36-01238

A36-0096A

A35-00006
A35-00007
A35-00008
A36-00108A
A36-00039C

OCI I g trsr

Jones, John W., Jr.

Jensen, Alice
Johnson, Ira L. & Iluguette M.
Joint Hagerman Schoo1 Dist 233

. I Jr.

. I Jr.

. t Jr.
a Elberta M.
a Elberta M.
a Elberta !1.

Inc
Inc

Lloyd, C1eave C
L1oyd, Cleave C
McFaddan, Dan H
Mcl'addan, Dan H
McFaddan, Dan H
l'{orris, Howard

ma
ma
ma

R.
R.
R.

Morris, Howard
ltorris, Howard
MueLler, Manfr
Norwood Subdiv

Ruby Springs
Potter, Mark B
Rawson, Frank
Reese, Bruce W

Reese, Bruce W

Rue, James O.
Shaffer, Roger
Simcoe, Doyt H. & Roxie J.
Simpson, Michael, on behalf of

Josephine Simpson Estate
Simpson, Michael, on behalf of

Josephine Simpson Estate
Strange, Wft. (Penelope Turner-remainder man)
Strange, Wln. (Penelope Turner-remainder man)
Strange, Wm. (Penelope Turner-remainder man)
Vee4endaal, Dick J.
Veenendaal, Dick J.

Jones, John W

Jones, John 9.1

Jones, John W

Kipp, Rudy B.
Kipp, Rudy B.
Kipp, Rudy B.
Kiser, John & Karl WoodaII a Sons,
Kiser, John & KarI Woodall & Sons,
Korbis, George J. & Nellie W.
Laughlin, Craig J. a Rita D.
Laugh1in, Craig J. s Rita D.
Littlefair, Larry & Tara
Littlefair, Larry & Tara
Littlefair, Larry & Tara
Littlefair, Larry & Tara

&

&

&

& Ir
& Ir
&Ir

ed
isionr/

MlCR0F,Llt'lEE
NOTICE OF APPEARANCE - 3



2

3

4

6

7

8

q

10

'11

12

IJ

14

15

16

17

18

19
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Hepworth,
Nungester,
& Lezamiz

Vernon, Edith L.
9{alms1ey, Fred J
Ward, John P.
Ward, John P.
Watkins, Paul
Watkins, Paul
Wiens, M. J. ,
Wiens, M
Wiens, l,l
Wiens, M
Wiens, M
Wiens, M
Wiens, M
Wiens, M
9,liens, M
9{oo11ey,

& Susan K.
Sht
sh,
Ine
Ine

Max & Blanche

ter er

A36-000038
A36-00039D
A36-00094-A
A36-00090F
A36-00106
A36-08099
A36-07 229
A36-07081
A36-80317
A36-00098
A36-00097
A36-0 2002
A36-00101
A36-00141
A36-10520
A36-00039M
A3 6-10 2B3A
A36-07875
A36-00103F

Ya-Ta-Hay Investments, Inc.
Ya-Ta-Hay Investments, Inc.
Zink, Basil Lester & Myr1e Hyde

Ea

Ea

s, rnc. and said individuals.
day of February, 1993.

HEPWORTH, NUNGESTER & LEZAMIZ

&

&
Er

Er

Jr.
Jr.
Jr.
Jr.
Jr.
Jr.
Jr.
Jr.
Jr.
J.

.J.,

.J.,

.J.,

.J, 1

.J. ,

.J.,

.J.,

.J.,

Ruth
Ruth
z S.
zQ

nu
Ru

&

&

the respondents in the above-entitled action, as counsel of record
for said Hagerman Wa

DATED This

. BROI^IN
Attorneys for Respondents

CERTIF]CATE OF MAILING

The undersigned, a resident attorney of the State of
rdaho, with offices at r33 shoshone st. North, p.o. Box 389, Twin

Falls, Idaho 83303, and one of Lhe attorneys for the respondents

in Ehis matter, certifies that she caused to be mailed a copy of
the above and foregoinq- NOTICE OF APPEARANCE on the day of

MIOROFILMED
0tjt I I Uur

NOTTCE OF APPEARANCE 4
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14
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L,hpl
Hepworth,
Nungester,
& Lezamiz

I'ebruary, 199 3 , to :

Snake River Adjudication
District Court
P.O. Box 27070
Twin Fa11s, ID 83303-0126

Clive Strong
Chief Natural Resources Division
Office of Attorney General
Statehouse
Room 210
Boise, Idaho 83720

David Shaw
Adjudications Bureau Chief
Department of Water Resources
1301 North Orchard
Boise, Idaho 83706

United States Department of Justice
Environment and Natural Resources Division
550 West Fort Street, Box 33
Boise, fD 83734

rown

MICROFILMED
0tlt I I ltlr

NOTICE OF APPEARANCE - 5



State of I'qho
DEPARTTvTENT OF WATER RESO

i

dncss
tatehouse Mail, Boise, Idaho 83720-9000

(208) 327-7866

1301 North Orchard Street, S

Phone: QA8\ 327-7900 FAX:

CECIL D. ANDRUS
COW:RNOR

R. KEITI{ HICGINSON
DIRFI.TOR

March 1, 1993

Patrick D. Brown
Hepworth, Nungester and I-ezarniz
133 Shoshone St. N.
P.O. Box 389
Twin Falls, ID 83303-0389

Re: Notice of Appearance

Dear Mr. Brown:

We received your Notice of Appearance on behalf of Hagerman water Owners, Inc.
and its individual members on February 10, 1993. The records listed on the notice were
updated with some exceptions.

Claim numbers with "A" prefixes identify claims filed in the SRBA. Claim numbers
without prefixes identify recommendations in the Director's Report. The following table
identifies claimants for which you filed a notice of appearance, but the number you referred
to is actually the identification of the recommendation They have been updated with the
notice information. .

Claimant's Name Recommendation No.
(no I'Att prefix)

Bybee, Gertrude B. Owsley 36-00042A
36-00041C

Candy, Walter W: & Margaret 36-00135B

Crandlemire, Roger C 36-00134C
36-00135C

Gustafson Family Trust/Gustafson, Ivan J. & Lucille co-trustees 36-00033F

McFaddan, Dan H. & Irma R. 36-00048A

36-00035JMuller, Manfred

Zink, Basil Lester & Myrle Hyde 36-00103F

MlCROFlLlr/lED
OCI I 9 l99r



Mr. Patrick D. Brown
March I, 1993
Page 2

The following is a list of claims that have been updated with the notice information,
however, there is a discrepancy between IDWR records ind the notice list (see third
column).

Claimantts Name
as listed on

Notice of Appearance

As Claimed/
As Recommended

Claim No. or
Claimant's Name in
IDWR's Records

Anderson, Anita G A36-00050D/36-00050D Andersen (name spelling is
different)

Brailsford, Robert H A36-04260t36-04260 436-042608t36-042608
(claim was split--"B" suf-
fix)

Brooks, Allen L. & Andree A35-00060 A.36-00060/36-00060

@asin 36 instead of Basin
35)

Crandlemire, Roger C.
(George C. not listed as

claimant)

Crandlemire, Roger C. &
George C.

A36-00113J/36-00113J

Gisler, Harry R. A36-000218/36-000218 A36-00021 t36-00021
(claim was renumbered)

Giauner, Frank L. & Joan A36-00039E/36-00039E Jean instead of Joan

Gustafson Family.
Trust/Gustafson, Ivan J. &
Lucille co-trustees

A36-00011C/36-00033F Gustafson, Ivan J. (not
listed as a trust)

Johnson, Ira L. & Huguette
M.

A36-07142t36-07t42 Johnson, Im L.
(Huguette M. not iisted as
claimant)

Joint Hagerman School Dist.
233

436-15463t36-15463 Original ciaim & IDWR
records show school dist. as
#3.

Jones, John W., Jr. A36-00068/36-00068
A.36-00069/36-00069
436-0707U36-0707r
436-00070 t36-00070

Jones, John W. Jr. &
Deloris D. (Deloris D. is
included as a claimant)

MICHOF'LMED
OCl I I l99tr



Mr. Patrick D. Brown
March 1, 1993
Page 3

The following claims have not been updated with the notice information because of
the discrepancies listed in the third column.

Claimant's Name
as listed on

Notice of Appearance

As Claimed/
As Recommended

Claim No. or
Claimant's Name in
IDWR's Records

Mueller, Manfred A36-00034D/36-0003sr Muller (name spelling is
different in IDWR records)

Strange, Wm. (Penelope Turn-
er-remainder man)

A.36-00006i36-00006
A36-00007i 36-00007
A.36-00008/36-00008

Strange, Wm. & L.ouise
(Louise is included as a
claimant, Penelope Turner
is not in records)

Veenendaal, Dick J A36-001084/36-00108A
A.36-00039C/36-00039C

Veenendaal, Dick J. &
Sigrid E. (Sigrid E. is
included as a claimant)

Wiens, M. J., Jr A36-80317 A.36-08317 t36-083t7
(no. was transposed on
notice)

Wiens, M. J., Jr. A36-00098 t36-15384 36-15384
(claim was combined with
no. 36-00141 into no. 36-
15384)

Wiens, M. J., Jr. A36-00141 t36-t5384 36-15384
(claim was combined with
no. 36-00098 into no. 36-
1s384)

Claimant's
Name

Claim No.
as listed on

Notice of Appearance

Discrepancy Between
Notice of Appearance
and IDWR Records

Hagerman Gun Club A36-00100/36-00100
A.36-00099/36-00099
A36-07233t36-07233
436-07172t36-07172
A36-10249t36-10249

Owners are listed as Bob
Porter and Fred Surbaugh

ocl I g l9$l



Mr. Patrick D. Brown
March l, 1993
Page 4

Please review the claimants and claim numbers and let me know if you have any
questions or problems with the claims as listed in IDWR's records. Also, pl"ur" review the
claims in the last table. We need to solve these discrepancies before fOWn's records are
updated with the notice information. My phone number is 327-5444.

Please note we have received your supplemental and second supplemental notices of
appearance and are currently working to update those records. Vfe will inform you if there
are any discrepancies.

Sincerely,

I. SCHULTZ
Legal Assistant
Idaho Department of Water Resources

cc: IDWR Southern Region

I

MICHOFILMED
ocl I I l9g{

Claimant's
Name

Claim No.
as listed on

Notice of Appearance

Discrepancy Between
Notice of Appearance
and IDWR Records

Ya-Ta-Hay Investments, fnc A36-07875t36-07875 No record of this claim no.,
nor any other claim no. for
claimant other than A36-
10283N36-10283A (as
listed)



REC!..iVED

Al;l 1 1 ?000

Depanment ot Waler Resources

In Re SRBA

Cas! ilo. 39576

}IAI.IE & ADDRESS:

SOURCE

OUAIIT I TY:

PRIORITY DATE:

POI}IT OF DIVERSION:

PURPOSE ANO

PERIO OF USE:

PLACE OF USE:

)
)
)
)

I}I THE OISTRICT COURT OF THE TIFTH JUDICIAL DTSTRICT OF THE
STATE OF !DAHo. tI AXD toR TltE CouNTy OF Tt/ilt FALLS

PARTIAL DECREE PURSUA}IT TO
t.R.c.P. 54(b) FoR

l,8ter Risht 56-07071

?$ IPR I0 li{ l0: 19

, i'i-SRBA
Jii.; iDlrii0iJ{Lr-..1it

DELORIS D JONES
JOHII I,' JO}IES JR
P0 Box 265
IIAGERMAI'I ID 83332

I,IEATHERBY SPRINGS
THREE SPRINGS
HOAGLAND TUNNEL

PURPOSE OT USE
FISH PROPAGATION

90 RACE}IAYS

F I SI{ PROPAGAI I OI.I

T07S R14E S30

TRIBUTARY: BII-LIiIGSLEY CREEK
BILLI}IGSLEY CREEK
EILLIIIGSLEY CREEK

23.05 cFs

TIIE APPROPNIATOR SHALL CONTINUOUSLY ALLOI,J 6.50 CFS FROI,I
IJEATHERBY SPRIIIGS TO BE DELTVERED INTO BAR, S DITCH FROU THE
OUTLET OF FISH OPERATION DESCRIBED ABOVE FR,O,I I,IARC'{ 1 UiITIL
NoVEIIBER 1 0t EACH YEAR, AXD SHALL ColtItNUouSLy ALLO|, 4.00 CFS
FROI,I IJEATHERBY SPRIIIGS TO BE DELIVERED INTO THE BAR S DITCH FROM
IHE OUTLET OF FISII OPENATIOII DESCRIBEO ABOVE FROI,I IIOVEiIBER, 1

UNTIL I'IARCH 1 OF EACH YEAR.

07/08/1969

T07S R14E S30 SESENlI
sEltEsu

!/i thin G00Dlllc County

tlithin G00DING county

PERIOD Of USE

01-01 12-31
AUAilT I TY

73.05 cFs

ED, in accordance
the entry of a

r{Es!t

OIHER PROVISIONS NECESSARY FOR DEfINITIO}I OR ADI,III{ISTRAIIO}I OF THIS I.'ATER RICHT:

IHIS PARTIAL DECREE tS SUBJECT TO SUCH GEIIERAT PROVISIONS
NECESSARY FOR THE DEFINITIO}I OF THE RIGHTS OR FOR THE EFTICIEIIT
ADIIIINISTRATIOTI OF T'IE TJATER RIGHTS AS IIIAY BE ULTII,IATELY /.
DETERI..IIiIEO BY THE Cq.'RT AT A POINT III TIHE IIO LATER TI{AN fHE
EilTNY OF A FINAL UIIIFIED OECREE. SECTION 42.1412(6), IDAHO COOE,

l,lith respect to the issues determined

RULE 54(b) CERTIFICATE

by the above jldgment or
deternined that there is

order, it is hereby CERTIfI
uith Rute 54(b), t,R.C.P. that the court hss no just resson for detay of
finat judgment and that the court hss and does hereby

appea I
direct that the above judgrcnt or order shatl be a final

judgment upon nirich execution may issue snd an m.y be t6ken es provided by the ld€ho [ [ate RuIes.

Adninistrative District Judge
Presiding Judge of the
Snake River Basin Adjudication

SREA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b}
Llater Risht 36-07071

PAGE 1

r{AR- 13-2000



'.HCEIVED

APR I i tiiq0

Deparlment ol Wator Resourcss ?Sl iPR l0 rtil l0' l8

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
srATE or IDAHO' IN AND FoR THE cot NTY oF TwrN FALLS

In Re SRBA ORDER OF PARTIAL DECREE

Case No.39576 For Water Right 36-07071

Thc Notice of Challenge filed in the above subcase having been heard and ruled upon, [T IS

THEREFORE ORDERED that water right 36-0?071 is hereby decreed as set forth in the attached

Partial Decree Pursuant to I.R.C.P, 54(b).

IT IS SO ORDERED.

DATED APR T C

wooD
Administrative District Judge and
Presiding Judge of the
Snake River Basin Adjudication

" , r-5R8,\
i'j.,lD.AlT0

)
)
)
)

ORDEROF PARTIAL DECREE
Pagc I
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IDAHO DEPARTMENT OF WATER RESOURCES

Adjudication Recommendation Report 36-7071 V2

WATER RIGHT NUMBER: 36.7071 V2

0311312002

Owner Tvpe

Attorney

Attorney

Current Owner

Current Owner

Priority Date:

Basis:

0710811969 .t 
/'

License

Name and Address

PATRICK D BROWN
HEPWORTH LEZAMIZ & HOHNHORST
133 SHOSHONE ST N
PO BOX 389
TWIN FALLS, ID 833030389
(208)734-7s1 0

D CRAIG LEWIS
UNIV OF IDAHO COLLEGE OF LAW
6TH & RAYBURN ST
MOSCOW, tD 83843
(208)885-6422

DELORIS D JONES
PO BOX 265
HAGERMAN, ID 83332
(208)837-4580

JOHN W JONES JR
PO BOX 265
HAGERMAN, ID 83332
(208)837-4580

\/

42
w

-n,d,
J44

Source

HOAGLAND TUNN EL

Tributarv

BILLINGSLEY CREEK

Benelicial Use

FISH PROPAGATION

Location of Point(s) ol Diversion

NEL

ADA

Place of Use

FISH PROPAGATION

From To ., Diversion Rate

no1 to 1aix -'- ta*t *a ,/
Total Diversion: 73.050 CFS

Annual Volume

Sec, 20, Twp 04N, Rge 03E, B.M.

r0^K
tj)

?p

Twp Rge Sec

07s 14E 30

NE
NEINWISWISE

SW1/4SW1/4SE1/4

NW
NEINWISWISE

SW
INWISWISE

SE
NElNWlStelsE

s

\,qI

I
I

I

Pi)

I

I
I

I

NE
X

I

I
I

I

I

t
I

I

Gonditions of Aooroval:
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IDAHO DEPARTMENT OF WATER RESOURCES

Adjudication Recommendation Report36-7071 V2

C18 THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS NECESSARY FOR THE
DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT ADMINISTRATION OF THE WATER
RIGHTS AS MAY BE ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNTFTED DECREE. SECTTON 42-1412(6), tDAHO CODE.

Remarks:

1. Quantity THE APPROPRIATOR SHALL CONTINUOUSLY ALLOW 6.50 CFS FROM WEATHERBY
SPRINGS TO BE DELIVERED INTO BAR S DITCH FROM THE OUTLET OF FISH
OPERATION DESCRIBED ABOVE FROM MARCH 1 UNTIL NOVEMBER 1 OF EACH YEAR,
AND SHALL CONTINUOUSLY ALLOW 4.OO CFS FROM WEATHERBY SPRINGS TO BE
DELIVERED INTO THE BAR S DITCH FBOM THE OUTLET OF FISH OPERATION
DESCRIBED ABOVE FROM NOVEMBER 1 UNTIL MARCH 1 OF EACH YEAR.

90 RACEWAYS IlPurpose ol
Use

Explanatory THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH POINT OF DIVERSION
DESCRIBED ABOVE: 36-0001 1A, 36-0001 1 B, 36-000294, 36-000298, 36-000338, 36-00039C,
36-00033D, 36-00033E, 36-00033F, 36-00033c, 36-00041 A, 36-00041 B, 36-00041 C,
36-00041D, 36-00042A, 36-00044, 36-00046, 36-00060, 36-00061, 36-00062, 36-00068,
36-00070, 36-00086c 36-00086D, 36-00086E, 36-00086F, 36-00086c, 36-00086H,
36-000105, 36-00116, 36-00119, 36-00120, 36-15157 AND 36-1 1 142.
FACILITY VOLUME 173,240 CU. FT.

Comments:

1. BEDKE U26/1991 SCC-STAFF REVIEW
Comment:

2. CLELLAND 111711991 FACILITY VOLUME
Comment: PER CONVERSATION WITH BILL JONES ON 10-24.91. LARGE PoNDS ABoVE - 30 X 2580 CU. FT. =
77,400 CU. FT. LARGE PONDS WEST - 6 X 2580 CU. FT. = 15,480 CU. FT. LARGE PONDS BELOW -30X2220
CU. FT. = 66,600 CU. FT. SMALL PONDS - 16 X 860 CU. FT. = 13,760 CU. FT, TOTAL FACILITY VOLUME
= 173,240 CU. FT. (8 SEED PONDS NOT USED)

3. THORNTON 8/11/1992 TYPO CORRECTION
Comment:

4. SCHULTZ 9/24t1992 NOTTCE OF ERROR (NOE)
COMMENT: NOE RECEIVEO 9123192. CHANGED NOE FLAG FROM BLANK TO A. CLAIM VEBIFIED 8/18/92. DID
NOT REVERIFY ANY PART OF CLAIM,

5. CHRISTEN 10114/1992 RESPONSE TO NOE
COmment: INFORMED CLAIMANT THAT THE RECOMMENDATION OF 82 RACEWAYS WAS BASED UPON A
FIELD EXAM AND THAT THE ADDITIONAL 8 RACEWAYS CLAIMED WOULD REQUIRE A PERMIT IF
DEVELOPED. I ALSO EXPANDED UPON THE INFORMATION IN REMARKS TO CLEARIFY HIS QUESTIONS. NO
CHANGES WERE MADE TO THIS CLAIM AT THIS TIME. KKC 10-14-92.

6. SCHULTZ 419fi993 ADDED NEW ATTORNEY
Comment: RECEIVED NOTICE OF APPEARANCE FROM HEPWORTH NUNGESTER LEZAMIZ 21Ol93. CLAIM
VERIFIED 10114192--DID NOT REVERIFY CLAIM.

7. CFRITSCH 512011998 REFORMATTED/REVISEDRECORD
COmment: THIS RECORD WAS REFORMATTED AND REVISED TO MATCH THE S.M. REPORT AND
BECOMMENDATION SIGN ED O5/1 9/98.

8. SSHERMAN 11/5/1999 NOTICE OF APPEARANCE
Comment: NOA AS CO-COUNSEL (CONSOLIDATED ISSUES) BEC'D FROM D CRAIG LEWIS 11/3/99

9, AJU1O.DS 3/10/2OOO AJU1O CONDITION UPDATE
Comment: CONDITION CODE(S) C18 ADDED lF NOT ALBEADY PART OF RECORD THBU AJU10.

2.

3.



Page 3

IDAHO DEPARTMENT OF WATER RESOURCES

Adjudication Recommendation Report36-7071 V2

Dates and Other lnformation:

Decreed Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Delendant:
Plaintiff:
Civil Case Number:
Judicial District:
Notice of Error Flag: RECEIVED - NO CHANGE TO RECOMMENDATION
State or Federal: S
Owner Name Connector: AND
Water District Number: 36A
Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:
DLE Act Number:
Carey Act Number:
Mitigation Plan: False

SubCase:

SubOase Number: 36-7071
Class: 1

SFS Filed Date:
Special Master Recom Signed Date: 5/19/1998
Attorney Assigned: NICHOLAS B SPENCER
Adjudication Agent:
Basis of Claim:
Date Filed: 11/19/1998 Objection Status: Active
Date Filed: 412911993 Objection Status: Active

0311312002
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ilo'J 3 - 1$99

Departmenl of Water Resources

REOhtvtsr,r

NOy I $ p99
DoeafiH'lojg/ff€r.Resourc€s

1999 f,ill,,t - I r1ll t$ lI|
tlISTRICT CilUFIT. SREA
T1"/[{ FAt-i.s c0.. t0AH0

FIL[D

North Snairo Ground WaterDishict

D. Craig Lervis
University of ldafio
College oflaw
6rh & Rayburn Stset
Moscow,ID 83943
(208) s8s-6422
IsB No. ZOG 3

'[? ru oMs nil,it*t-' //-??9,

IN TIIE DISTRICT COURT OF
oF THE STATE Otr'IDAHo, IN

In Re SRBA

Case No. 39576

D. Craig

TFE FTFTH JUDICIAL NISTRI;(
A"\D FoR rlvrN FALLs 

""Yh-.#,
Subcase Nos. 36-!7 07 1, l6-rf/sfucf'
3 6-0721.0, 3 6_a7 {27, 3 6_07 7T9, :i-i-o{as r),
36-070M,36-070-Bo; ana lo_672: r 

--

It{_otice of Appearflnce as Co_Counsel
(Consoltdated Issues)

)
)
)
)
)
)
)
)
)
)

PLEASE TAKI NoTIcE that D' craig Lewis hereby Enters his appearnncc as co.counsel
to ropresent the North snake Ground water Dishict in the above.mcntioned eubcases.

DATED this 1l,rlay ofNovembcr, 1999.

Notjce of Appearancc as Co.Counscl (Consolirjotcd Issucs) _ page I



,N0V-ot-90 ;tOtl OOrt2 PH SRBA DIST COURT

Patrick D, Brown
109 S. Adams Sheet
Juome,ID 83338
* U,S, Moil tr Fed Er tr Hand tr Flrx

Dan Steenson
Ringert Ctark
P, O. Box 27?3
Boise,ID 8320i-2773
tr U.S. tvfail tr Fed Ex 

fln*A Ur**

Norman Scmanko
John E. Robertson
Roshoit, Robertson & Tuckcr
P, O. Box 1906
Twin Falls, ID 833
tr U.S.lvlail tr Fed Ex

FA}{ N0, 12087362i21

CER,TTFTEATE QT SERYTCE

P, 02

I hereby certiff that on the lit day of November, lgg9, I caused to be scrved copies ofl

ff,f.Tilllfril:rice 
of A.ppesrance as co-couuser lionsorieateJisso*$ by thc

03

$u-a nrr*

Idaho Departnrcnt of Watcr Resources
Documertt Dcpository
P. O, Box 83720
Boise, Idaho E3?20-0099
* U.S. Mail tr Fpd Ex tr Haad tr Fax

Chict, Natural Resoruccs Division
0ffrce of the Aftorney General
F, O. Box 44449
Boisc, Idaho 937 Ll-4449
I U,S, Moil tr Fcd Ex E Hantl tr Fax

Dr\l78O\?\nc\CSR3640

Notice of Appcurancs as Co-Counsel (Consolidatsd Issues) _ pago 2



RECEIVEL
!'irY 2 3 13';.1

Deoertment of Water Resoutcgs
Ai.iudication Bureau

IN THE DISTRICT COURT OF TEE FIFTE JUDICTAL DISTRICT OII TTM'.

STATE OF IDAEO, Il{ Ar\D FOR THE COUNTY OF TWIN FALI.S

Ln Re SRBA

Case No" 39576

Please fiil in the foilowing information:

BE NA1VTE AI\D ADDRESS OF PER^SON OBJECTtr\TG

.*E Subcase ,86'A7A71
d

(Inscrt wucr right nrmber)

STAr\DARD FORII 1

OBJECTION

)

)
)
)
)
)

MAIL

Name: North Snake Ground Water Distict, May Farms, Ltd-,

and Faulloer Lmd & Livestock Company

Address: 2092Easr.3600 South

Wendeil,Idaho 83355

Daytime Phone: (208) 53ff553
Name & Address of Anomey, if any:

Iosephine P. Beeman

. pqna L. Elo&tener
Beeman & Hofstetter, P.C.

608 West Franklin Steet
P. O. Box 1427

Boise, Idaho 83701-1427
(208) 388-8900

G: CLAIMANT OF WATER RIGHI AS LISIED IN DIRECTORS REPOR.T

Nome: Deioris D. Jones

John W. Jones, Jr.

P. O. Box 26i
llagerman- ID 83332

Address

\\ll\l\llu\u$u\l\l\\m

SF. i - Obrecnon
.rmcocied l0ll6i97 r ovefl Pree I



D. I object to the following eiements as recommended in the Director's Report. CPlease check
the appropriate box(es)).

1 Name and Address
Should be:

2. tr Source
Should be

t Quantity
Should be: less than 73.05 cfs and should include a diverted volume

suantitv

4. u Priority Date
Should be:

5 Point(s) of Diversion
Should be:

6. tr Instream Flow Description
Should be:

7. tr Purpose(s) of Use
Should be:

J

8 Period ofYear
Should be:

9 u Place of Use
Should be:

11. I object because:

tr This water rigbt should not exist.

tr This water right was not recornnende4 but should be recommended with the elements
described above.

$ REASONS SIJPPORTING OBJECTION(S): The quantity elernent does not adequately

take into consideration actual beneficial use, includ.ing issues of partial forfeinre. adverse

possession, estoppel, other legal principles, and seasonal water supply or use fluctuations.

SF.l - Objection
Amended 10116197

tr

Page 2



E 14ERIFICATION (Must be Coopieted)

State ofldeho

Cor:nty of Ada

Dana T. H duly sworn, upon oatb, deposes and says:
(Name of pcrson fiiing objection)

That I am the paty/cieimant filing this objection, as defined by I.C. $$ 42-1401A(i) and (6)
or that I am the attomey for the party/claimant objecting and that I have read this objection, h.ow
its contents and believe that the state,ments are true to the best of my knowledge.

(Signarurc of pcrson filing objcction)

(Attomey siging in €pasiry)

)
)
)

t55.

r"t?l' t, 1 998Subscribed and to before me

SF. I - Obrecron
.$cncicd lOll&9'i

{"6ty1*lic for the State itto"no
Residing at Boise, Idaho

My Commission Expires : 07 -24-2002

\

g.

*
t

?e of

I oveil Page -:



INSTRUCTIONS FOR IVIATLING

You must mail the objection, to the Clerk of the Court. FAX fitings n'iil nof be
accepted. You must aiso send a copy to all the parties listed below in the Certificate of
Mailing.

G. CERTIFICATE OF MATLING

I certify that on N tg 1998, I mailed the original and copies of flris objection,
including all attachme,nts, to the following persons:

1 Original to:

Clerk of the Court
Snake

2 water right at the following address:

Address: P. O. Box 265
Hagerman,ID 83332

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise,ID 83720-0098

Chiel Nafral Resources Division
Offlrce of the Attonrey General
State of Idabo
P. O. Box 44449
Boise, ID 8371L 4149

SF.I - Objection
Amended l0l16197

Patick D. Brown
Parker, Wa:r & Brown
812 Shoshone Steet East
Twin Falls, ID 83301

Signature of Obj or attomey

United Starcs Departnent of Jusdce
Environment and Natural Resource Division
550 WestFort Street MSC 033
Boise,lD 83724

Gary D. Slette
Rosholt, Robertson & Tucker
P. O. Box 1906

Twin Falls,ID 83303

mailing on Objector's behalf

Page 4
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.fl rt!"dler'le of gvmrer- Fiesouft"'
"lnu{harn FloCinn

IN THE DISTRICT COUR
STATE OF TDAHO,

\DN6RECEIVED

HAv 2 0 tggg t?: i:.iY t? FI 4, 13
Dsmrlrnsrl ol Wd€t B6oufc0g t' : -: ".' AftdcdimRr€au 

l',,.,.-,:; :: . . .,*.Q,ii,_l

F.lr:,1,_*_ -,_.ri.r l;.i.ljc
T OF THE FIFTH JUDICIAL DISI-friEI*TF-:I''TE-.
IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

)
)
)
)
)

NOTICE OF ISSUANCE OF
SPECIAL }4ASTER'S
RECOMMENDATION

Water Right(s) : 36-0707L

On May L9, 1998, Special Master BRIGETTE BILYEU
issued a SPECIAL I,IASTER'S RECOMMENDATION for the aboqe subcase(s)
pursuant to SRBA Administrative Order 1 (AOl), Section 13a.

Pursuant to SRBA Administrative Order L, Section 13a, any party
to the adjudication including parties to the subcese, ilay file a Motion
to Alter or Amend on or before the 28th day of tHe next month.

Failure of any party in the adjudication to pursue or participate
in a Motion to ALter or Amend t,he SPECIAL MASTER'S RECOMMENDATION
shall constitute a waiver of the right to challenge it before the
Presiding Judge.

DATED May L9, 1998.

T
Deputy Clerk

PAGE 1NOTICE OF ISSUANCE
05 /Le /e8
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IN TIIE DISTRICT COT,JRT OF TIIE FIFTH JUDICIAL DISTRICT OF TIIE

STATE OF IDAHO, N AND FOR TIIE COI.JNTY OF TWIN FALLS

In Re SRBA SPECIAL MASTER'S REPORT AND
RECOMMENDATION

Case No. 39576 FINDINGS OF FACT AND
CONCLUSIONS OF LAW

FOR WATER RIGIIT 36-0707I

I. PROCEDURAL BACKGROI.IND

A notice of claim was filed for this water right pursuant to I.C. $ 42-L409 (1996). The

Director of the State of Idaho DeparUnent of Water Resources GDSIR) examined the water system

and investigated and abstracted the notices of claim for this reporting area. The Director's Report

for Reponing Area j (Direaor's Report) contained a recommendation for the elements of this

water right.

Claimant John W. Jones, Jr., uses this water right for fish propagation by running water

through "raceways" at a fish hatchery. The Director's Report for this water right includes a

limitation on the facility volume used at the fish hatchery. Jones objected to the inclusion of the

limitation.r

No summary judgment motion was filed in this subcase. A trial was held September 10,

1997. The court called the Idaho Deparnnent of Water Resources as a witness pursuant to

Billingsley Creek Ranch and Donnie McFadden fileda Motionfor Late Obiection (Jan. 5, 1996),

seeking to assert objections to quantity. Billingsley Creek Ranch and McFadden then filed a
Notice of Contingent Withdrawal of Motion to File Late Objection. The Motionfor Late

Objection was not pursued. Billingsley Creek Ranch and McFadden received all notices of tial
scheduling, but did not appear at trial.

SPECIAL MASTER'S REPORT
34mrr\36'trl07 I . mrr. I 9

5/19/98

)
)
)
)
)
)

Page I



I.R.E. 614. IDWR was not permitted to participate as a parfy, and did not make objections or

give closing argument.

The trial focused on whether the facility volume limitation recommendation by IDWR

should be included for this right. IDWR gave five reasons for including volume. These reasons

were to define quantiry, nature or purpose of use, place of use, to administer the right in order

to protect water quality, or to administer the right in case of a transfer. Jones asserted that IDWR

could not justify including facility volume based on any of those reasons.

il. STANDARD OF REVTEW

A. StlruronYCoxsrnucrroN

IDWR included a facility volume limitation on this right to define elements of the right or

as necessary to define or administer pursuant to LC. $ 42-1411(2) (Supp. 1997). The

interpretation of I.C. $ 42-1411 is a question of law. Statutory interpretation begins with the

words of the statute, giving the language its plain, obvious, and rational meaning. If statutory

language is clear and unambiguous, a court applies the statute without engaging in any statutory

construction. Statev. HagermanWaterRight Owners, Inc., l30Idaho 727,732,947 P.2d400,

405 (1997). Furrher, I.C. $ 73-lI3 provides that "[w]ords and phrases are construed according

to the context and the approved usage of the language." If it is necessary for the court to construe

a statute, it will ttren try to ascertain legislative intent. 947 P.2d at 406. "In construing a statute,

the court may examine the langUage used, the reasonableness of the proposed interpretations, and

the policy behind the statuten Id.

Application of a statute is an aid to constnrction, especially where the public relies on that

application over a long period of time. Id. at 406. Where contemporaneous and practical

interpretation has stood unchallenged for a considerable length of time, it will be regarded as

important in arriving at the proper construction of a statute. Id. at 407 .

The Idaho Supreme Court has recently emphasized that it will accord deference to agency

constnrction of a statute when certain conditions are met. An agency's construction of a statute

will be given great weight if:

1) the agency has been entrusted with the responsibility to administer the statute at issue;

2) the agency's constnrction of the statute is reasonable;

SPECIAL MASTER'S REPORT
34mn\360707 I . mrr. I 9

5/19/98 Page2



3) the statutory langUage at issue does not expressly treat the precise question at issue; and

4) any of the rationales underlying the rule of deference are present.

Id. at 407 .

B. EINWXTS OF A WATER RIGI T

IDWR concluded that a facility volume limitation was necessary for ttris right to define one

or more of the elements - quantity, nature or purpose of use, or place of use. In the alternative,

IDWR included facility volume as necessary to further define or administer this right. The

elements of a water right in Idaho are enumerated in I.C. $ 42-l4IL(2) (Supp. 1997). The

enumerated elements of a water right include: claimant, source, quantity, priority, point of

diversion, purpose of use, period of use, place of use, conditions included in prior decrees or

licenses, and other matters necessary to define or administer the right. Facility volume is not an

enumerated element.

III. FINDINGS OF FACT

Water right 36-07071 was licensed lnr1974. The license does not include a limitation on

facility volume. (Exhibits 2 and 3; Testimony of David Tuthill; Testimony of Mark Daily.) The

Director's Report for Reporting Area 3 @asin 36) recommended this right with a facility volume

limitation of 173,240 cubic feet. IDWR and Jones stipulate that if facility volume is properly

included in this water right, the volume is 289,345.525 cubic feet, of which 236,959.6 cubic feet

is fish raceways and 52,385.925 cubic feet is head and tail raceways.

David Tuthill is the chief of the adjudication bureau of the Idaho Deparrnent of Water

Resources. He has a bachelor's degree in agricultural engineering and a master's degree in civil

and environmental engineering. IDWR included a facility volume limitation for this right to

define the elements of quantity, nature or purpose of use, place of use, and to address unique

atffibutes of fish propagation rights. (testimony of David Tuthill.) The unique attributes of fuh

propagation rights considered by IDWR are: they require higher water quality, have a history of

being bought and sold for speculation, involve local public interest concerns, and require a

different measure of beneficial use. (Testimony of David Tuthill.)

IDWR has no knowledge of the water qualrty for this right, and has no expertise on water

quality generally. However, IDWR concludes it was necessary to include facility volume for this
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right for administrative purposes. (Testimony of David Tuthill.) Although IDWR has no current

administrative concerns with this right, it is worried that future changes in facility volume might

raise administrative issues. IDWR desires to keep records of facility volume in case a future

change in facility volume requires administrative action. (Testimony of David Tuthill.)

If a fish hatchery increases its facility volume and later makes a call on junior or

downstream users, those juniors could seek mitigation. If mitigation were appropriate, IDWR

believes the measure of mitigation should be based on the original facility volume, not an

expanded facility volume. (Testimony of David Tuthill.)2

Another reason IDWR proposes for including facility volume is that it may be necessary

for administration where IDWR is required to look at the local public interest in case of a transfer.

IDWR would need to know the extent of current use of water to determine impacts on water

quality, the local environment, and other water users. (Testimony of David Tuthill.)

IDWR concludes that facility volume is the best measure of beneficial use. IDWR has

determined that the extent of beneficial use of fish propagation rights is best defined by rate of

flow, volume diverted, and facility volume. (Testimony of David Tuthill.)

Claimant's expert Mark Daily coordinates research and development at the fish hatchery.

Daily has bachelor's and master's degrees in physics. Daily is responsible for compliance with

the State of Idaho Department of Health and Welfare Division of Environmental Quality

regulations which pertain to discharge of effluents from the fish hatchery. (Testimony of Mark

Daily.)

It is Daily's opinion that facility volume parameters do not directly correlate with water

quality or consumptive use. Fish hatcheries require flexibility in facility volume to improve water

quality and living conditions for fish. For example, increasing facility volume by deepening a

At trial, Jones objected to questions eliciting IDWR's interpretation of the law. This Special

Master sustained those objections as impermissibly invading the province of the judge, and as

improperly allowing a nonparty to give legal argument. The court has reconsidered in light of
recent Supreme Court decisions which hold that the court may give deference to agency

interpretation of the law. Statev. HagermanWater Right Owners,l30Idaho 727,947 P.2d400
(1997). Thus, it appears that IDWR's interpretation of the law here is both relevant and

admissible. At fiial, IDWR made an offer of proof as to its view of the law on several points. The

court having reconsidered its ruling at trial, now reverses and has considered all offers of proof
made by IDWR as to its interpretation of law.

',
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faciiity could take stress off fish and allow for change in methods of feeding and oxygen intake.

Such increased facility volume would improve water qualiry. (Testimony of Mark Daily.)

IV. CONCLUSIONS OF LAW

A. Quamtrv

IDWR included a facility volume limit to further define the quantity element.

I.C. $ 42-1411(2Xc) (Supp. 1997). I.C. $ 42-14t1(2Xc) defines the manner in which quantity

shall be described as:

[T]he quantity of water used describing ttre rate of water diversion or, in the case

of an instream flow right, the rate of water flow in cubic feet per second or annual

volume of diversion of water for use or storage in acre-feet per year as necessary

for the proper administration of the water right.

I.C. $ 42-l4ll!)(c) (Supp. 1997). Where statutory language is clear and unambiguous, the court

applies the statute without engaging in statutory construction, giving the language its plain,

obvious and rational meaning. The stanrte requires quantity to be measured by rate of diversion

or flow in cfs or AFY. I.C. $ 42-1411(2)(c) does not include facility volume as a prescribed

method of measuring quantity. The court holds that the plain meaning of the statute does not

provide for describing or limiting quantity by facility volume.

B. NITUNT OR PURPOSE OF USE

IDWR included a facility volume limit to further define purpose of use pursuant to

I.C. $ 42-1411(2Xf) (Supp. 1997). I.C. $ 42-1411(2XD sets forth this element as: (f) purpose of

use. IDWR concluded ttrat any,ehange in facility volume would be a change in nature or purpose

of use requiring a transfer purSuant to I.C. g 42-222 (Supp. 1997). IDWR therefore concluded

it needed a facility volume limitation to administer such changes.

The word upurpose" is a noun meaning "an end or aim to be kept in view." Wpnstgn's

Tuno INrEnNeuoNAL DrcrroNeny (1986). The court holds that the plain meaning of "purpose

of use" in I.C. g 42-l4LLQ)(f) requires water rights be described by broad category of use such

as mining, domestic, or irrigation, and does not require minute details of operation such as

number of ditches, sprinklers, or facility volume limitations.
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I.C. $ 42-222 uses a slightly different phrase, "nature of use," in describing those changes

requiring a transfer.

Any person, entitled to the use of water whether represented by license issued by
the deparnnent of water resources, by claims to water rights by reason of diversion
and application to a beneficial use as filed under the provisions of this chapter, or
by decree of the court, who shall desire to change the point of diversion, place of
use, period of use or nature of use of all or part of the water, under the right shall

first make application to the department of water resources for approval of such

change.

I.C. $ 42-222(l) (Supp. l997Xemphasis added). The word "nature" is a noun meaning *the

essential character or constitution of something" or "the essence or ultimate form of something."

Wessrsn's Tmno INrrERNnrroNAL DtcuoNRRv (1986). The court holds that the plain meaning

of "nature of use" in LC. g 42-222 requires an application to transfer only if there is a proposed

change in the essential character or essence of the water right. A change from fish propagation

to mining, or a change from fish propagation to irrigation would be a change in the essential

character or essence of this water right. A mere change in facility volume while maintaining this

right for the purpose of fish propagation does not change the essential "nature of usen for this

right.

The court holds that ttre plain meaning of "purpose of use" in I.C. E 4z-l4LlQXD and the

plain meaning of "nature of use" in I.C. g 42-222 describe the essential character of broad

categories of water use. Changes in minute details of operation within the broad categories do

not trigger a transfer proceeding. The court declines to require details of operation to be included

in the definition of nature or purpose of use for a water right.

In case of a transfer, IDWR is charged with examining the evidence to determine whether

any other water rights are injured, and to decide whether the transfer would constitute an

enlargement of the original right. IDWR also makes deterrrinations as to whether the transfer is

in the local public interest. I.C. $ 42-222(l) (Supp. 1997). Where there is no change which

triggers the statute, IDWR need not make such an examination. Here, IDWR would not need to

conduct a transfer examination since a change in facility volume is not a change in nature or

purpose ofuse.
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C. Ptacn or UsB

IDWR included a facility volume limit to further define the place of use. I.C. $ 42-

1411(2Xh) (Supp. 1997) establishes that place of use shall be described by:

[A] legal description of the place of use; if one (1) of the purposes of use is

irrigation, then the number of irrigated acres within each forty (40) acre

subdivision, except as provided in section 42-219,Idaho Code.

I.C. $ 42-14t1(2xh) (Supp. 1997). IDWR concluded that facility volume could be included in

describing the place of use. The court disagrees. I.C. $ 42-1411(2Xh) does not include facility

volume as a prescribed method of describing the place of use. The court holds that the plain

meaning of the statute requires a standard legal description for the place of use, not a facility

volume limitation.

D. Pnron Couoruous

I.C. $ 42-L4Il(2Xi) (Supp. 1997) provides that conditions on a water right may be

included if they were included in a prior decree, license, or approved transfer application.

Subcase 36-07071 was licensed in 1974. (Exhibit 2.) The license does not include facility

volume. Gxhibit 2; Testimony of David Tuthill; Testimony of Mark Daily.) Therefore, the court

holds I.C. $ 42-L411(2)(i) (Supp. 1997) does not provide the basis for including a facility volume

for this water right.

E. Onmn M.q,TTERs Nrcnssanv ro DEFINE on Aoltmsrgn

Finally, I.C. $ 42-L4ILQ)0 (Supp. L997) provides that nsuch remarks and other matters

as are necessary for the definition of the right, for clarification of any element of a right, or for

administration of the right by the director" be included. I.C. $ 42-L4LLQ)0 (Supp. 1997).

IDWR included facility volume as a "matter necessary to define or administer.o The query is

whether a facility volume limitation is necessary to define a water right, to clarify an element, or

to administer this right. As discussed above, facility volume does not define or clarify quantity,

nature or purpose of use, or place of use. The court holds facility volume may not be included

as a prior condition since it was not included in the license issued h 1974.

1. Transfers and Nature of Use

IDWR provided three rationales for the necessity of including facility volume to

administer this right. The first reason IDWR gave for necessity was that a change in
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"nature of useo under an I.C. g 42-222 Eansfer would require a faciliry volume limitation.

As discussed above, changes in operation such as facility volume do not constitute a

change in nature of use. Therefore, this rationale does not fulfill the necessity

requirement.

2. Transfers and Local Public Interest

Second, IDWR concluded that it is necessary to include a facility volume limitation

for tliis right because it may have to analyze the local public interest in transfers under

I.C. $ 42-222. That conclusion appears to be in error. Even if this court gives great

weight to IDWR's interpretation of I.C. $ 42-222, the statute does not apply to a change

in facility volume. Therefore, IDWR would have no reason to conduct an inquiry as to

the local public interest. This rationale does not fulfill the necessity requirement.

3. Administration of Water Quality

Third, IDWR concluded that it was necessary to include a facility volume limitation

for this right to define or administer water quality concerns. IDWR, however, has no

expertise in water quality in general and has acquired no knowledge of the water quality

for this right. Additionally, IDWR is not the agency charged with regulating water

quality. IDWR's duty regarding water quality was defined by the Idaho Supreme Court

n Shokal v. Dunn, 109 Idaho 330,707 P.2d Ml (1985). The Court held that the primary

function of lolicing water quality" rests with the Department of Health and Welfare (now

the State of Idaho Department of Health and Welfare Division of Environment Quality),

not with IDWR. Id. at34l. The court held that nWater Resources should condition the

issuance of a permit on a showing by the applicant that a proposed facility will meet the

mandatory water quality standards." .Id. Once the facility is complete, however, ulater

compliance with those laws after construction of a facility generally will be a proper

concern of the Departrnent of Health and Welfare.' Id. This water right is clearly not in

the permit stage. It ripened into a license more than twenty years ago. Therefore, it is

not the curent function of IDWR to police water qualrty for this right. Thus, the claimant

has met both his burden of production and his burden of persuasion as to water quality.

IDWR lacks the duty to police water quality and lacks expertise on this issue.
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34mrt\3607071.mr.19
5^9t98 Page 8



V. SUMMARY

IDWR recommended including a facility volume limitation despite having issued the

license for this right without a facility volume limitation. The statutory language of

I.C. $ 42-L4L1 and I.C. $ 42-222 does not include facility volume as an element nor does the

plain language of the enumerated elements require such a limitation. As a matter of law, the

claimant has met his burden of establishing that facility volume is not necessary to define, clarify,

or administer this right. No other class of water users are subject to such limitations on water

rights. It may be important for IDWR to retain the results of its investigation on fish propagation

rights for some future use, and nothing in this decision would prevent it from retaining those

results. However, just because IDWR has information about a water right does not mean that this

court must impose all such inforrnation on the water right, forever limiting the right. Where

neither the legislature nor the Idaho Supreme Court has imposed such resfrictions on the flexibility

of a water right, this court declines to add such limitations.

DATED:
l.tAY I I rsgo

Master
Snake River Basin Adjudication
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IN THE OISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TI.'IN FALLS

In Rc SRBA

Case No. 39576

PARTIAL DECREE PURSUANT TO

I.R.C.P.54(b) FoR

tlater R'ight 36-07071

TRIEUTARY: BILLINGSLEY CREEK

EILLINGSLEY CREEK
BILLINGSLEY CREEK

l9?3 ll;iY 19 Fil tl' 13

i:
I

! 5. j,+.. ... . r ^.._{];l ,r.

iirii'r;;,-l: lll, il#i-o
i:.iLED-**-

NAIIE AND ADDRESS:

SOURCE

OUANTIW

PRIORITY OATE:

POINT OF DIVERSION

JOHN I.I. JR. JONES

JoNES, DELoRIS D.
PO BoX 265
HAGERilAN, ID 83332

IJEATHEREY SPRINGS
THREE SPRINGS
HOAGLAND TUNNEL

73.05 cFS

THE APPROPRIATOR SHALL CONTINUOUSLY ALLO$' 6.50 CFS FRO}i
gEATHERBY SPRIIIGS TO BE DELIVERED INTO BAR S DITCH FROI.I THE
OUTLET OF FISH OPERATION DESCRIBED AEOVE FROI{ I,IARCH 1 UNTIL
|lovEttBER 1 0F EACH YEAR, AND SHALL CoNTINUoUSLY ALLOtt 4.0O CFS
FROTI I,EATHERBY SPRINGS TO BE DELIVERED INTO THE BAR s DITCH FRoI't
THE OUTLET OF FISH OPERATION DESCRIBED ABOVE FRO}I NOVEIIBER 1

UNTIL I'IARCH 1 OF EACH YEAR.

07lo8l1e6e

TOTS R14E S3O tlithin 6ooding CountySENESIi
sEsENlr

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE
Fish Propagation

90 RACEI.'AYS

PLACE OF USE Fish Propagation
T07S R14E S30

SREA PARTIAL DECREE PURSU^I{T TO I.R.C.P. 54(b)
l,later Right 36-07071

DanieI C. Hurtbutt, JR.
Presiding Judge
Snake River Basin Adjudication

PERIOD OF USE

01-01 ro 12-31

NESI.,l

RULE 54(b) CERTIFICATE

AUANTITY
7J.05 cFs

t'lithin Gooding County

l,,ith nesPect to thc issucs dcternined by thc above judgmcnt on order, it is hercby CERTTFIED, in accordance
Hith RuLc 54(b), I.R.C.P., that thc court has dctermincd that therc is no just reason foi dctay of ihc entry of a
final judgncnt and that the court has and does hcreby direct that the abovc judgmcnt or order ltratt be a fiiral.
judgnent upon vhich execution may'issue and an appeat may be taken as providcd by thc ldaho AppctLate Rules,

PAGE 1
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l.IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THEsrATE oF rDAHo' rN AND FoR THE couNTY oF TwrN FALLS

fn Re SRBA

Case No. 39576

CERTIFICATE OF MAILING

Water Right(s) : 36-0707L

CERTIFICATE OF MAILING

I certify that a true and correct copy of the SPECIAL MASTER'S
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTIAL DECREE and NOTfCE
OF ISSUANCE OF SPECIAL MASTER'S REPORT AND RECOMMENDATION were mailedon May L9, 1998, with sufficient first-class postage prepaid tothe following:
DIRECTOR OF IDWR
PO BOX 83720
BOTSE, ID 83720-0098

STATE OF IDAHO
Represented by:

CLIVE STRONG
OFFICE OF ATTORNEY GENERAL
STATE OF IDAHO
PO BOX 44449
BOTSE, rD 8371L-4449
Phone z 208-334-2400

BILLINGSLEY CREEK RANCH
Represented by:

GARY D. SLETTE
PO BOX 1906
TWIN FALLS, ID 83303
Phone z 208-7 34-0700

)
)
)
)

l9l3 ti;i'f I 9 Fil 4= 13

PAGE 1
05/Le /e8CERTIFICATE OF MAILING



June 8, 1-998

NOTE TO FIIJE

FROM: V.Hancock

CLAIM NO: >36-0707I

COPY OF COMPLETE FILE TO BEEMAN AND HOFSTETTER THIS DATE



6/e /e4

COMMUNICATION DOCUMENTATION

Claim No. 36-07 o7 L

This form is to be used to document public record information requests regarding
any SRBA claim or claims. The form may aleo be used to document IDWR
communications requesting information regarding any SRBA claim or claims when the
requeEt is not made in writing or the claim verification report is not readiJ-y
available to document the request. This form is to be filed in aII relevant
claim files or a central office file.

IDWR Employee/Agent steve crelland

December 15, L997 2:30pm

NAME:
BILIJ i'ONES

RE:
KRAMER DECISIONCAMEIN

HE WANTED TO GET THE DEPT'S STATEMENT ON HOW WE ARE ADDRESSING
THE DECISION MADE TN THE L979 KRAMER DECISION WHICH LIMITED THE
FLOW OF THE BAR S DITCH TO 325N OR 6.50 CFS. HE WANTED TO MEET
WITH ALLEN MERRITT AND DOUG JONES SO I GOT EVERYONE TOGETHER IN THE
CONF. ROOM AND WAS ABLE TO INCLUDED NICK SPENCER ALSO. AFTER MR.
JONES EXPLAINED HIS SITUATION NICK S. WAS ABLE TO DESCRIBE THE
DEPT. VIEW AND THE EXPLANATION GTVEN TO THE DEPT. FROM THE SRBA
COURT VIA SPECIAL MASTER DOLAN. BASTCALLY THAT THIS IS A PERSONAL
JUDGEMENT TO MR. JONES AND WILL NOT BE RECORDED WITHTN THE SRBA
DECREE. MR. SPENCER AGREED TO WRITE A LETTER TO MR. JONES TO
FURTHER DOCI'MENT THE ITEMS DISCUSSED HERE. WE ALSO ENCOURAGED MR.
JONES TO CONTACT S.M. DOLAN FOR ADDITIONAL HELP IN UNDERSTANDING
THIS POSITION TAKEN BY THE COURT.

MR. JONES CLARIFIED THAT HE WAS NOT BEING REPRESENTED BY PAT
BROWN ON THIS MATTER AT THIS TIME, ONLY ON THE OTHER RIGHTS -0068
& -0069.

CLAIMz 36-Q707L



In Re the General Adjudication
of Rights to the Use of Water
from the Snake River Basin
Water Systen

The State of ldaho, €X reI.
R. Keith Higginson in his
official capacity as Director
of the Idaho Departnent of
Water Resources,

Petitioner,

..€CEIVED

APR 3 0 t993

Departm.ent ol Water Fesourcos
Adjudication Bureau

Case No. A3 6-07 07 1

(You must insert the
water right number you
are objecting to)

OBi'ECTTON

IN TEE DISTRICT coItRT or TEE FIFTE ituDIcIAL DrgTRIcT oF TEE

STATE OF IDAtrO, IN AllD FOR TgE COIntTy OF TWIN FAIJLS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

36-07071 -0001/
93-04-0285

VS

The United States; the State
of Idaho; and all Claimants to
the use of water from the Snake
River Basin Water System,

Respondents.

INSTRUCTIONs

This form nust be used to file an objection to any water right
reconmended in the Directorts Report. You may object to one waierright per objection form. The witer right nunber -you are objectingto must be indicated above in the blank space following nCaie No. i
To. object to more than one water right, yor nust file a separateobjection form for each. Forms nat be -obtained from the Idaho
Department of tfater Resources (rDwR), or you may copy or reproducethis blank form, as rong as it, is identiCal to the-court's form.
You must file your objection by the deadline shown in the noticethat fDwR mailed to you. The objection must be received by thecourt on or before the deadline specified. Instructioni fornailing this objection are found at eage 6, and nust be strictly
followed.

Any party physically filing zs (twenty-five) or more objec-tions must make an appointhent with th'e cleik of tne Adjudicaf,ion
Court and arrange for an appointrnent to file multiple objections.

MICROFILMED
oCI I I l99tt

OBJECTION - 1

(over)



)

By filing an objection form, you are certifying. that the
objectioir is weli-grounded in factt ig warrantei by.existing law or
a iood-faith argrurn6nt for the extension, nodification or reversal
of-existing law! and that it is not filed for any improper purpose,
Euch as to harass, cauEe unnecesciary delay or needless increase in
the cost of litigation.

1.

I. CENERIIT IXFORIIiAIION

Please fill in the following infornation:

Person obiecting:

Nane: .Trrhn lil .Tanacr .Tr B Da] ari <r 11 .Tanac

Address: p- o- )eq

n- Tdaho aaa2

Briefly describe your interest in this water right:
Llc rioht wi h a nrioritv date of

Julv 8 1 S69

Owner of the water right:
Narne: John W - .Tones - Jr s Da'l ori s .Tonesr

Address: p- o. Box 265

Haoe n - Tdaho 1,1,1,)

If this objection is filed bv an attorney:

Attorney Name: Pat-ri n- Rrown & Denelona Par er

Attorney Address: 1r h Nrrnr.racf ar L l.az atni z

P. O. Box 389, 'Pwi n Fal1 TD 833 o3

-ney Phone No.:
.' an attorney, notice of pendi{rp. court proceedings
.tt to the attorney onlY.

2

,\

{



II.
Please check each ilboxrr which states your objection to thereconnendation in the Directorrs Report.

1' n Name and Address: I object to the name and/or address ofthe owner of the water rigrht.
2. n Source: I object to the source of water.
3. I ouantitv: f object to:

a. t] the total quantity of water used in cubic feet persecond; or

b. n the total quantity of water stored in acre-feet peryear; or
c tr the totar quantity of water reserved for each andevery purpose, including all present and futureuses. E

4.

5

t] Priority Date: r object to the priority date.
n Points-of.Diversign: r object to the regar description ofthe point(s) of diversion.

tr rnslre?m Frow: _r object to the tegar description of thebeginning and ending points of the iistrean ffi;.
n Puroose(s) of use: r object to the purpose(s) of use.

tr Period -of 
ygar: r object to the period of year when wateris used or is necessary for the puipor" stat-ed.

n Place of Use: f object to:
a. n the lega1 description of the place of use; or

6

7

I

9

b. f| - the number of irrigated acres(40) acre subdivisj.on.
within each forty

10. ! W: r object to the annual volune of consump-
E,]-\/e use.

11. a Remarks:
right.

r object to the tfremarksr listed with the water

MICROFILMED
OCI | 9l9g'rOBJECTTON 3

(Over)



L2. n Yrater Right Recommendation: I object to:

Er.trthiswaterrightbeingrecommendedatal};or

b. tr this water right not being recommended'

13. Erl Description of ReserYation: I objeet to the Iegal descrip-
- ffin or trre reservation'

L4. E other: I object to: See at-t ed

' REJLSONS SUPPORTING EJACE BOX CBECXED

In the space fo1lowing, you must state the reason(s)
foreachboxchecked.-Youmayuseadditiona}
necessary.

by number
pages if

Specifical
changed.

CEAI{GE8 TO TEE DTRECIOR'g REPORT

ly describe how you qant the Director's Report to be

You may use additional pages if necessary'

See naoe 7

Please note: You should
support your objection.
nunberrr it suPPorts.

of documents which
docunent t'he rrboxattach

Note on
copies

each

OBJECTION - 4



Check here if you are submitting documents. Please listeach document by the title and number of pages. You nayuse additional pages if necessary.

See Hacrerma Water al-# ers. fnc . ts

endium rrAll

VERIFfCATION 0,tust be Conpleted)
State of
County of dce!

J t/ .,t M, J d.ntt Ja
(Nane of person fi1ing obj ection)sworn, upon oath, deposes and says:

l)

That I .^ the person.or entity filing this objection, thatr am a water cLaimant or part-y in this p-roceeaiirg, i= defined by r.c.sec 42'r40LA(L) and (7), ana that r nive read Lne foregoing objec_tion, know its contents and that the statements contained. thereinare true to the best of my knowledge .rra U"Ii"t.

being first duly

By:

ture o person filing objection

S ln

lic
Resid at: .y'.i ea.a at
My Conmission Expi .,

MICROFILMED
ocl I 9199t

representative capacity)
subscrijced and sworn to before me tniszg/4uu of April ,L993 .

Nota

OBJECTION 5

(over)

res:
/



IN8IIRUCTION8 FOR I{AILING ,''' , :

.you must rnail the objection, including all atta'itinefitid, tg-the
Clerk of the Court. ftx fltiage will not be accapted by tle Clerk
of tbc Court. You rnust also send a copy to the owner of the water
right, if other than yourselfi to the Office of the Attorney
Ceieral, State of ldah-o; and to the United States Department__of
Justice, .r set out below in the Certificate of Mailing. Finally,
you rnust sign the Certificate of Mailing to show that you followed
these steps.

I hereby certifY that on the
1993 , I nailed the orig

day of April . r
c-opies of the foregoing
the followingi Persons, bY

inal and
to

and
objection, including all attachrnents,
nailing the original and/or true
prepaid and addressed as follows:

1. Original to:

2

correct copies, Postage

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

One copy to the owner of the water right,, and you must fill in
the following information:

Owner name: .Tohn W. & f)o'l ari s Jones

owner's address: P- O- Box )eq

llaoerman - Tdaho R3332

3. One copy to:

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44449
Boise, Idaho 837LL-4449

4,. one copy to:
United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, Box 33
Boise, ID 83724

ector or attorneY

OBJECTION - 5
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REjAgONg SItPpORTrNc EACE BOX CEECKED, page a

is beyond the statutory authority vested in the

r Page l
Non-Irrigation Uses: fish
raceways i

propagation g2 raceways should be 90

Rarr 1 1 rytfr .i ,-..*SDirector.

Rights also diverted through point of diversion: the followingwater rights should not be inctuaea:
Hoagland Tunnel: 36-00041A, 36-000418, 36-0oo41c, 36-0oo6o' 36-00o61, 35-ooo62, _3.6-00068, 36-00116, 36-00119, 3G-oo12or.(These water rights are diverted before water enters the fishhatchery); 

.Three springs & I:l!!"rby springs: 36-00029A, 36-0oo2tB,35-00046, 36-0008Gc, 36-ooog6D, re-oboeet, 36-0oogGF, 36-0oog6c;36-00085H; (These water rights join together and are divertedbefore the water enters the tistr f,atcneryl.
The above listed water rights.for Ho_agland Tunner, Three springsand weatherby springs wat6r rights do- not flow through the fishhatchery and are diverted at i higher elevation. rhfs *"t"i-i=separate fron the water going ttrrougn the fish hatchery.
objectors reserve the right to claiur arr purposes of use andquantities of use as shown- by the evidence a€ triar.

I\iICIROTILMED
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Questlon L4., page 4, otber

I.
GENERAIJ RESPONSE

Except as specifically admitted herein, objectors deny

each and every allegation contained in the Director,s Reportr dtry

related or subsidiary pleadings, and/or any attachments thereto.

II.
DESCRIPTIVE sI'U}IARY

(DIRECTOR'S REPORT PART I)
(hereinafter DRP-I)

(DRP-I at first, unnumbered page)

The objectors adnit that, Part I of the Director's
reconmendation contains some claims to water rights appropriated

under state law from Reporting Area 3. The objectors deny all
other averments because the objectors lack sufficient knowledge or

informat,ion upon which to form a belief as to the truth of the

averrnents.

III.
TABLE OF CONTENTS

(DRP-I at 2nd and 3rd unnumbered pages)

The objectors admit that the Table of Contents reflects
the page numbers of the referenced sections and deny all other

averments based upon the objectors' Iack of sufficient knowledge or

information upon which to form a belief as to the truth of the

averments and because any averment, expressed or irnplied, is so

MICROFILMED
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indefinite that it prevents the objectors from knowing what would

be admitted or denied.

rv.
IIITRODUCTION

-1. IIISTRUCTIONS FOR USING rEIS REPORT PAR1I I. (DRP-I at page 1)

Theobject,orsadnitthatPartlconsistsofseven

sections; that the description of the water system includes a brief

description of Reporting Area 3 and an illustration of the

boundaries of the reporting area; that the water rights and the

Iist of the reconmended rights are grouped alphabetically by source

and listed chronologically by priority date; that the rights or

claims in the list of claims/rights not recommended are listed

numerically by water right number; and that brief instructions are

found at the beginning of the applicable sections. The objectors

deny that any description or any inplication that the description

of the water system or the illustrations are true and accurate due

to lack of knowledge or infornation regarding the truth of the

averment; deny that the .general provisions aPpfy to all water

rights or define or limit classes of water rights; and deny that

the general provisions t'will affect your water right,r' based uPon

insufficient knowledge or information upon which to form a belief

as to the truth of the averments.

2. acOPE OF TEE ADTUDICATION. (DRP-f at page 1 3)

The objectors deny all averments in paragraph a., due to

lack of sufficient knowledge or information upon which to form a

belief as to the truth of the averments.

OBJECTTON 9



Regarding paragraph b., the objectors lack sufficient
information or knowledge upon which to form a belief as to whether

water rights which are not claimed in the adjudication will or wiIl
not exist upon entry of the court's decree and, therefore, deny

such averment. The objectors admit that the court entered an order

dated January 17, 1989, but presently lack sufficient knowledge to

know whether any of the other averrnents concerning the court,s

order are true or accurate and, therefore, deny the same. The

objectors deny that a right must be adjudicated before water may be

distributed by the director. The objectors deny all other

averments in paragraph b.

3. PURPO8E OF TEIE REPORT PART I. (DRP-I at page 3 - 4')

The objectors admit that portion of the first sentence

which states 'rThis report, contains the Director's recommendations

to the SRBA District Court as to the nature and extent of water

rightsrrt but deny that such reconmendations trare necessary for

adrninistration of water rights in Reporting Area 3,t' and further

deny the Director has authority to I'administerrt such rights.

Regarding the second paragraph, the objectors adnit that

all water rights remain subject to the applicable law generally,

but deny the remainder of the second paragraph.

Regard.ing the third paragraph of this section, the

objectors deny all averments therein based upon lack of knowledge

or information upon which to form a belief as to the truthfulness

of the avernents.

MICROFILMED
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v.

DESCRIPTTON OF THE IYATER SYSTEITI: BAETN 36

1. BOITNDARIEB OF BA8IN. (DRP-I at pages 4 - 6)

Regarding the first paragraph of this section, the

objectors deny atl averrnents due to a lack of knowledge or

information upon which to admit or deny.

Regarding the second, third and fourth paragraphs of this

section, the objectors adnit that as broad staternents, those

paragraphs are generally accurate but the statements are so broad

and attenuated from any matter relevant to the objectors' water

right that the objectors are unable to know rvhat woul'd be

inplicitly admitt,ed or denied and therefore, deny the same'

with respect to the fifth Paragraph of this section, the

objectors lack sufficient knowledge or inforrnation upon which to

form a belief as to the truth of any matter averred and, therefore'

deny the averments.

2. ITATER 8OIIRCE8. (DRP-I at page 6)

The objectors admit that the Snake River Plain Aquifer is

the source of outflows of springs located along the Snake River

Canyon WalI in the Hagerman Val}ey. The objectors presently lack

sufficient knowledge or informatj-on upon which to forrn an opinion

as to the truth of the other averments set out in this section and'

therefore, deny the same.

3. DEVELOPI.iEIflI OF nAfER UgE. (DRP-I at pages 6 - 9)

The objectors admit that numerous factuat and historical

averrnents are set out in this section, which may be accurate, but

OBJECTION 11



these objectors have no basis for knowing whether some or all of
the averments are intended to relate to the objectors, clairns and,

thus, are prevented frorn knowing what would be adrnitted or denied.

Therefore, the averments are denied.

vI .

GENERAIJ PROVTSTONS

GENERAI, PROVISIONS 1 8 APPI,Y TO AI,I, T{ATER RIGHTS IN BASIN 36.

(DRP-I at page 9)

The objectors deny that rrGeneral Provisions t- - Btt apply

to aII water rights in Basin 36 as the statements are so broad and

attenuated from any matter relevant to the objectors, water rights,
that, the objectors are unable to know what would be explicitly
adrnitted or denied. TIre objectors also specifically deny that
general provisions 1-8 apply to the objectors, right.
1. EFFECT OF ADJUDICATION. (DRP-I at page 9)

With respect to paragraph d,, the objectors present,Iy

have no knowledge or information upon which to form a belief as to
the truth of whether a future decree would supersede prior decrees,

or whether unclaimed rights would cease to exist and, therefore,

deny the same

Regarding paragraph b., the objectors deny that the

Director has any powers to adninister water rights other than those

specifically delegated by the Legislature of the State of ldaho,

and which do not violat,e the objectors, st,ate and federal

constitutional rights, and therefore the averments are denied.

MICROFILMED
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2. GEIIERAIT AI)}iINISIRAtrM PROVISIONS. (DRP-I at pages 9 10)

The objectors adnit paragraphs a' and b'

3. CONitItNcEIVE ADI'IIIIISTRATION (DRP-I at page 10)

The objectors deny the conjunctive administration

provisions based upon the objectors' Iack of sufficient knowledge

or information upon which to form a belief as to the truth of the

averments and because any averment expressed or inplied is so

indefinite that it prevents the objectors from fairly understanding

what would be adnitted or denied. Additionally, the objectors

deny that the Department of Water Resources has any statutory or

regulatory authority f or the rrconjunctive administrationrr as

therein described.

t. ADMINI8TRATION OF GROUIID IYATER RIGE1[8 (DRP-I at page 10)

The objectors deny the averments within this section'

5. ADT,TINISTRATION OI' BASIN 35 REI''ATIVE :IO IEE SNAXE RIVER (DRP-I

at page 10)

The objectors admit that the springs are hydrologically

interconnected with the Snake River Aquifer, but deny all other

averments based upon the objectors' Iack of sufficient information

or knowledge upon which to form a belief as to the averments

herein. The object'ors additionally deny any said averments

expressed or inplied because the averments are so indefinite and

generalized as to prevent the objectors from fairly understanding

what would be admitted or denied.

OBJECTION 13



6. ADI,iINTSTRATION OF Sl.tALL DOI.IESTTC AND STOCK WATER RTGHTS (DRP-I

at page 11)

The objectors adnit that part of the first sentence of
subparagraph a. to the effect that rrsmall domestic and stock water

rights from surface water are not subject to administration, rt but
deny the balance of said sentence and said paragraph.

The objectors admit the first sentence of paragraph b.,
and deny the balance of that paragraph because the criteria set
forth therein ("if the director determines that adninistration is
necessarytr) is so ambiguous, indefinite and uncertain that it
prevents the objectors from knowing what would be admitted or

denied, and by further reason of the fact that no statutory or
regulatory authority exists conferring such sweeping and unlirnited
authority upon the Director or the Department.

The objectors deny the averments in paragraph c. as the
averments are inaccurate and because the objectors lack sufficient
knowledge or information upon which to form a belief as to the

truth of the matters averred.

7. I,TEASIIRING DEVTCES A}TD CONTROIJ I{ORK8 (DRP-I at page 11)

The objectors deny alL averments contained herein as such

averments are based upon an indeterminate subjective st,andards

which are so arnbiguous and indefinite as to prevent the objectors

from fairty knowing what would be adrnit,ted or denied.

Additionallyr Do statutory or regulatory authority exists
conferring such sweeping and unlimited authority upon the Director
or the Department as is alleged in this paragraph.

MICROFILMED
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8. FIRE FIGETING PuRPoSEs (DRP-I at page 11)

The objectors adnit that, subParagraPh a. and subparagraPh

b. are generally accurate statements of present law, but deny the

averments are in any way relevant to defining the objectors' right'

CoNgul'tPTM UgE (DRP-I at page 12)

The objectors lack sufficient knowledge or

upon which to form a belief as to the truth of any matter averred

and, therefore, denY the same

GENERAI, PROVISION 10 APPI'IE8 'lO AI.II., WATER RIGETS IN BASIN 36 SEO.rN

rIrE DOldEstrIc u8E As A PURPOSE OF U8E (DRP-I at page L2)

The objectors deny that rrGeneral Provision lott applies to

all water rights in gasin 36 shown r^rith domestic use as a purPose

of use as the statements are so broad and attenuated from any

matter rerevant to the objectors, water rights, that the objectors

are unabre to fairry understand what wourd be expricitly adrnitted

or denied and, therefore, deny the same'

10. DoI'tEglIIc ttgE (DRP-I at page L2)

The objectors deny that the definition of 'rdomestic userl

contained in paragraphs d't b' t and c' is consistent or in

conformity with the definition of such term for purposes of the

Idaho Constitution, o! statutory definition contaj'ned in f'C'

section 42-LL1 as now, or as heretofore in effect at relevant

times. The objectors further deny that the lirnitations set forth

therein exist, are in force, or apply or serve in any way to lirnit

objectors' rights.

information
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GENERAIJ PROVfSION 11 APPLIES TO ALL WATER RIGHTS IN BASIN 36 SEOWN

I|ITE 8TOCK WATER UsE As A PURPOSE oF UsE. (DRP-I at page 13)

The objectors deny that [Genera1 Provision 11r' applies to
all water rights in Basin 36 shown with stock water use as a

purpose of use as the statements are so broad and attenuated frorr

any matter relevant to the objectors'water right, that the

objectors are unable to fairly understand what would be adrnitted or

denied and, therefore, deny the same.

11. STOCX WATER UgE (DRP-I at page 13)

The objectors deny the averments herein as beyond the

scope and applicability of the definition as provided by Idaho Iaw

as now, or as heretofore in effect at relevant times. The

objectors further deny that the limitations set forth therein linit
the objectors' right or are relevant to the right.
GENERAIT PROVISfON8 L2 16 APPLY TO ALI' WATER RIGEfg IN BASfN 36

SEOWN wIlU IRRIGATION Ag A PITRPOSE oF UsE (DRP-I at page 13)

The objectors deny that rrGeneral Provisions L2 16rt

apply to alI water rights in Basin 36 shown with irrigation as a

purpose of use as the statements are so broad and attenuated from

any matter relevant to the objectors, water right that the

objectors are unable to fairly understand what would be adrnitted or

denied.

L2. IRRIGAIION UgE. (DRP-I at pages 13 14)

The objectors deny all averments based upon the

objectors' lack of sufficient knowledge or information upon which

to form a belief as to the truth of the avernents and because

MICBOFILII4ED
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prevent the objectors from fairly knowing what would be adnitted or

denied; because the standard utilized (ttas determined by the

directorr) is arnbiguous, subjective and indefinite so as to prevent

objectors from knowing what would be adnitted or denied; and

because it is both expressly and impticitly in excess of the polfer

and authority conferred upon the State of ldaho, the Director or

the Department by the constitutions of the united states and state

of ldaho, pertinent provisions of the Idaho Code or valid

applicable regulations, if dDY, adopted by the Department in

conformity with law. Therefore, the objectors deny the same'

13.DIVERSIoNvoI,U}tEFoRIRRIGATIoN.(DRP-Iatpage14)
The objectors adnit that Figure 1 generally depicts

certain lands in Basin 36; however, the objectors deny all other

averments includ.ing that the amounts set forth are the maxirnum

annual volume of water reasonably required at the field headgate

for irrigation, either within Basin 36 in general, ox upon

objectors, real property in particular. The objectors

additionally deny that the maximum annual volumes Per acre set

forth is that which is rrreasonably required for irrigation unless

a higher annual diversion volume is reasonably required due to

conveyance losses, method of irrigation or field conditions;"

because the standard utilized ("as determined by the directortr) is

ambiguous, subject,ive and indefinite so as to prevent objectors

from knowing what would be adrnitted or denied; and because it is

both expressly and irnplicitly in excess of the po$ter and authority

conferred upon the State of Idaho, the Director or the Department

OBJECTION - L7



by the Constitutions of the United States and State of ldaho,
pertinent provisions of the rdaho code or valid applicable
regulations' if anY, adopted by the Department in confornity with
1aw. Therefore, the objectors deny the same.

11. coNgm{PTrvE u8E FoR rRRrcATroN. (DRp-r at, page L4 and Ls)

The objectors admit that the recommended water rights
contained within the Director's Report show only the irrigation use

Iisted unless otherwise indicated in|tRemarks.rr The objectors deny

all other avernents contained within this section, including the
amount of maximum annual volume of consumptive use per acre in the
northern and southern portions of the basin, all of which is beyond

the scope of any power or authority vested in the Director or the
Department, and contrary to fact; historical use; estabrished,

vested, decreed, licensed or permitted rights.
15. AllOUlllr OF COI.IBfNED WATER RIcEfg FOR fRRIGATfON. (DRP-I at
page 15)

The specific averments have no relationship to or basis

in fact relating to the individuar needs or rights of the

objectors, and accordingly, objectors deny this section in its
entirety. In addition, no statutory or regulatory authority exists
conferring upon the Director, or the Department, the power to linit
use and ownership of objectors, private property rights as alleged.

MICROFILMED
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16. DMRSION RArES IN EXCESS OF .02 CFs PER ACRE' (DRP-I at page

].s 16)

The objectors denY

section in its entiretY.

the averments contained in this

L7. IN8IIRUC|ON8 FOR UgE OF IJIST OF

(DRP-I at Page A-i, A-ii and A-iii)

RECOMI.TENDED WATER RIGBTS '

The objectors adroit that each wat,er right in the list of

racorrmended water rights includes a description including right

number, name and address, Source, maximurn quantity, consumptive

use, priority date, point of diversion, purpose of use, period of

use, place of use, basis of right and others. The objectors lack

sufficient, knowledge or information upon which to forrn a belief as

to the truth of any matter averred in said descriptions other than

that the descriptions allegedly include the Director's or

Department's version of the facts as they relate to the matters

identified. objectors deny the accuracy of the substantive

allegations or information set forth with regard to the objectors'

right.
IS.IDAaoDEPARI}IENTorlvArERRESouRcEsRECoI'{MENDEDWATER

RIGETS ACQITIRED ttNDER STATE LAII. (DRP-I, pages A-1 B-25)

The objectors lack sufficient knowledge or information

upon which to form a belief as to the truth of any matter averred

in said recommended water rights other than those specific

admissions contained in Questions L - 12 of the attached individual

objection, and therefore deny t'he same'
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DIRECTOR's REPORT FOR REPORTTNG AREA 3 (BAETN 35)

(DIRECTOR'S REPORT PART rI)

I.
objectors do not understand the allegations, averments or

contents of Part II of the Director,s Report for Reporting Area 3

(Basin 35) to pertain or relate to objectors or their claims, and

do not believe any response is required. To the extent a response
is required, objectors deny the same in its entirety.

DIRECTOR'8 REPORT FOR REPORTING AREA 3 (BAsIN 35)

(DIRECTOR'S REPORT PART rrl)
f.

No report denominated as Part lrr of the Directorrs
Report for Reporting Area 3 (Basin 36) has been filed, and

accordingly objectors are unable to adnit, deny or otherwise
response to the same. objectors do not understand that the
contemplated subject matter of such Part III wilI relate or pertain
to objectors or their claims, and no response is required in any
case. To the extent any response is required, object,ors deny the
same in its entirety.

VTII.

AIFTru{.ATIVE DEFEN8ES

Pursuant, to r.R.c.p. 8(c), objectors herewith state the
folLowing matters of affirmative defense or avoidance:

The objectors' water right is an incorporeal form of real
property (as defined by rdaho code sections 7-703, ?3-114, 55-101,

MICBOF'LII/IED
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and like statutes) protected by Section 14, Article 1, of the Idaho

constitution, and the rifth Amendment to the united states

constitution, and allege that the actions of the Director in

recommending, Iimiting and/or regulating said rights is an

unconstitut,ional infringement upon and a taking of private

property,withoutjustcompensationandviolationthereof.
AFFIRIIIATIVE DEFENSE NO. 2

The ad,judication authorization leqislation, I'c' section

42-t4oL,etseg.,oDitsfaceandasappliedbytheDirectorand
the Department constitutes an improper delegation of constitutional

por,Jer and authority conf erred uPon the executive '

and/or judicial branches of government and as such

provisions governing separation of powers set forth in ArticLe 2 
'

Section L' Idaho Constitution'
AFFIR}TATIVE DEFENSE NO. 3

The procedure set forth in the adjudication authorization

Iegislation, statutes, I.C. Section 42-L4O]'' et seq', and any

rules, regulations, procedures, policies or standards promulgated

by the Director and/or the Department, if dDY' are vague and so

lacking in reasonable specificity so as to render them inpossible

of reasonable comPrehension,

application.

or consistent and meaningful

AFFIRUATTVE DEFENSE NO. 4

procedures, ru1es, regulations' policies

dDy, adopted, implemented and applied by

Department and/or the Director violate the egual protection and due

legislative
violate the

The

standards, if

or

the
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process clauses of the Fourteenth Amendment, United States
Constitution, and Article 1, Sections 2 and 3-3, Idaho constitution.

AFFTRMATTVE DEFENSE NO. 5

The adjudication authorization legislation, Idaho Code

section 42-L4or, et seq., and the actions of the Director and

Department in reconmending, lirniting and/or regulating the
objectors' water right constitutes a violation of 42 U.S.c. Section

1983.

AFtrIR}TATTVE DEFENSE NO. 6

The water right owned by the objectors is the subject of
valid existing decrees issued by the Director and Department, which

decrees are binding upon the State of ldaho, the Department and the

Director. As a result, the State of Idaho, the Department and the

Director are precluded by the doctrines of res judicata, collateral
estoppel, judiciar estoppel and the rike from relitigating or
questioning the vatidity, existence or priority of such right,
and/or from taking any position in the Directorrs Report, of,

otherwise, which is inconsistent with such decrees.

AFFIR}T.ATTVE DEI'ENsE NO. 7

The Director's reconmendations are contrary to decreed

rights, historical use and extent licenses and perrnits issued by

the Department. There has been no forfeiture nor abandonment of
the objectors' water rights, nor have the objectors, 

".a"r tfnn*
been prescriptively or adversely possessed, nor have such decrees

been vacated or such licenses and permits revoked.

MICROFILMED
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AFFIRIT{ATIVE DEFEN8E NO. 8

The Directors, Report fails to state a claim to the

extent the same asserts a forfeiture, abandonment, prescriptive or

adverse acquisition or loss, oE loss resulting from estoppel ' of

the objectorst nater right in the absence of any fact uPon which

forfeiture, abandonment, prescriptive or adverse acquisition for

Ioss, of loss resulting from estoppel, hdY be based or asserted'

AFIIIRT{T\TTVE DEFENSE NO. 9

Theobjectors,waterrightisanincorporealformofreal
property, as defined by ldaho code sections 7-703, 73-tL4, 55-101'

and like statutes, and, ds such, pursuant to Idaho code section

7-gO4, €t. s€g., the actions of the Director in attempting to

lirnit, reduce and/or regulate such rights, and the assertion of

some inconsist,ent proprietary ownership or right to use or control

by the State of ldaho, constitutes an unauthorized and invalid

taking of private property without the pa)rment of just

compensation r ot compliance with statutory requirements, all in

violation of Title 7 | Chapter 7, Idaho Code'

AFFIR}iJATTVE DETENSE NO. 10

The actions of the Director, the Department and their

agents, servants and ernptoyees in reconmending, Iimiting, reducing

and/or regulating objector,s water rights, either as alleged in the

Directorrs Report or as in fact applied, violates objectors' rights

as secured by Art. J-, sect,ion t; Art. 15, sections 3, 4 and/or 5;

and./or as otherwise provided in the Constitution of the State of

Idaho.
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AFFIRI{ATTVE DEFEN8E NO. 11

The varj-ous allegations, statements and assertions
contained in the Director's Report concerning the Department and/or
the Director's posit,ion or intentions with regard to the
adjudication, ds well as the implementation of statutes and/or
regulations' as well as the adrninistration of water or management

of water rights or craims to . the beneficial uses of water, if
implernented, constitute a violation of various provisions the
United States and Idaho constitutions, and/or a violation of the

letter, spirit and/or intent of various statutes enacted by the
legislature' and/or constitute an exercise of purported authority
or powers either in excess of those conferred by law, or in a

manner inconsistent with those conferred by law, or both.

AFFIR}TATIVE DEFENSE NO. 12

The individual recommendations relating to the specific
water right of the objectors as set, forth in the Directorrs Report

are (1) not based upon substantiar evidence and/or are not, in
fact,, the product of any reasonabre, conprete or accurate

investigation as required by law; (2) are the product of arbitrary
and capricious action on the part of the Department or the
Director; (3) have been made in excess of the constitutional and

statutory authority of the Departnent and the Director i (4) have

been made uPon an unlawful and invalid procedurel (5) are affected
by various and sundry errors of law; and/or (6) are crearly
erroneous in view of the reliable, probative and substantial
evidence.
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The Directorrs Report is a pleading subject to the

provisions of the ldaho Rules of Civit Procedure, including' but

not linited to the requirement of I.R.C.P. e(a) (1) that such

pleadings contain a clear and plain statement of the facts'

demonstrating an entitlenent to relief. The Director's Report

violates such Provision.
AFI'IRHAtrIVE DEFENSE NO. 14

The Directorrs Report fails to state a claim uPon which

relief naY be granted.

AFFIRT.TAITIVE DEFENSE NO. 15

The Director's Report is subject to' and must

with, the requirements of Idaho code sect,ion 42-L'4L1-'

Directorrs Report does not comply with the requirernents

statute.

In conducting the investigation and conpiling

Director's Report, the Department and the Director have

complied with the requirements of Idaho Code Section 42-l4IO'

Inconductingtheinvestigationandcornpiling

Directorrs Report, the Department and the Director have

complied with the requirements of Idaho Code Section 42-]-4L6'

The procedures specified in the authorizing legislation

and proced.ural rules pronulgated in accordance therewith serve to

cornplY

The

of the

the

not

the

not
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deny objectors due process of law in violation of Amendment

Fourteen to the Constitution of the United States and Art. ll
Section L3, Idaho Constitution.

AFFTRMATIVE DEFENSE NO. 19

The ItGeneraI Provisionsrr and rfother Statementsrr contained

in the Director's Report, alongr vrith the Claims tnvestigation

Manual, Adjudication Mernoranda and other materials of a sirnilar

nature used or employed by the Department, the Director and/or

their agents, servants and/or ernployees constitute rules and

regulations which were required to be proposed, promulgated,

adopted and approved in conformity with the Adninistrative

Procedures Act and other applicable statutory provisions. The

Department, Direct,or and their agents, servants and employees have

failed to comply with such requirements, and accordingly, the
ItGeneral ProvisioDS, tt frOther Statements" , Claims Investigation
Manual and the like are invalid, void and of no force or effect.

AFFTR}IATTVE DEFENSE NO. 2O

Neither the rrGeneral Conditions, " the Clairns Adjudication

Manual, Adjudication Memoranda or other promulgations, adoptions,

policies, or the like have been subrnitted to or approved by the

Legislature as required by Idaho Code Section 67-521-7.

AFtr'IRT-IATIVE DEFENSE NO. 21

The relief requested by the Department and the Director

in the Director's Report are beyond and in excess of the subject

matter jurisdiction of the Court.

MICROFILMED
ocl I 9199{OBJECTION 26



AFFIR}TAIIVE DEFENSE NO. 22

TheactionsoftheLegislature,ortheDepartrnentandthe

Director to enact, adopt, implement or enforce statutes'

regulations, rules or policies subsequent to November 19 | L987 ' and

to apply or enforce the same for the purpose of, or with the effect

of recommending, dirninishing or altering objectors' water rights'

constitute a violation of Amendment Fourteen, Unit'ed States

Constitution; Art. 1, Section 13, Idaho Constitution; the SRBA

authorization tegislation; and Idaho Code Sections 73-101 and 73-

106.

Theseproceedingsaresubjecttotherequirementsand
provisions of ldaho code sections L2-LL7, L2-L2L, L2-L23 and

I.R.C.p. 11, and the provisions of the private attorney general

I

doctrine, and other related doctrines, and the Departrnent' Director

and State of ldaho are obligated to objectors for the payment and

reirnbursement of any

incurred herein.

and aII reasonable costs or attorney fees

AFFIR}TATIVE DEFEN8-E NO. 24

The Directorrs Report asserts what amounts to be a taking

of private property by power of eminent domain as governed by ldaho

et seq., and as such, venue is therefore

The Department and the Director are equitably estopped

frorn seeking any reduction in the guantity, quality or priority of

Code Section 7-7OI

improper.

OBJECTION 27



objectors' water rights by virtue of prior statements,
representations and actions of the Department, Director or their
agents, servants and enployees.

AFFTRilATTVE DEFENSE NO. 26

The Department and the Director are barred by laches and

the applicable statutes of lirnitation, including, but not lirnited
to, Idaho Code Sections 5-202, 5-203, S-2O4, 5-206, S-2O7, S-2Ogl

5-215, 5-2L8, 5-219(2), 5-224 and/or S-24L.

AFFIRMATTVE DEFENSE NO. 27

Objectors hereby reserve the right to assert any further
affirmative defenses not expressry stated herein, but which

subsequently become apparent.

WHEREFORE, the objectors pray for judgment as follows:
l-. That the state of rdaho take nothing by reason of

its Directors'Report, and that this action, and any crains
asserted against objectors, be disrnissed.

2. That a decree be entered adjudicating the existence,
validity, amount and priority of objectors, water rights in
accordance with objectors, claims.

3. That to the extent the acts of the Department or
Director constitute a taking of objectors, property for public use,

that objectors be allowed and awarded just compensation therefor.
4. That the objectors be allowed all costs of suit and

reasonable attorney fees incurred herein.

5. For such further relief to which the Court finds
objectors justly entitled.

MICROFILMED
O(]l I I MrOBJECTION 28
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State of Id -,o
DEPARTMBNT OF WATER RESOURCES
1301 North orchard street, statehouse Mail, Iloise, Idaho g3720-9000
Phone: (208\ 327-7900 FAX: (208) 327-7866

rjd rr tB lg u u * -".#lil::::.July 25, L994

Patrick D. Brown
HEPWORTH LEZAMIZ & HOHNHORST
P.O. Box 389
Twin Fa1ls, ID 83303-0389

iul I E p9a
Depltment of Water Hesourcee

souttern Region Officc

DIRI.['TOR

36-7071 andRE: August 1993 Demand for Derivery of water Right No.Request for Subsequent Hydrologi-c bata

Dear Mr. Brown:

This letter is a response to your correspondence dated JulyL994 concerning the i,993 demand for derivery of water rignt n6.707_1: owned. by John and Delores Jones an& infornation rDwRcollected in that regard.

It.y correspo_n-dence to you dated septembet L, r-993, r stated thatrDwR had installed monitoring equipm6nt in the nearny curren Tunneland would be looking at this daCa €o help determin" ,irr"th"r p"*pi"gof welIs in the area produces an immediite effect on the flow fromthe springs and tunnels.

Enclosed are copies of several hydrographs from the curren Tunne1.The graphs show average daily ffows in -the 
tunnel- since septemberof 1993. The graphs show a sieady increase in water ievet and flowthrough the autumn, _wit_h a peak in tate october and early llovember,followed by a steady decrine through March. The fortion of thehydrograph between autumn and .spring is typicar- oi ti"rt springs inthe Hagerman and Thousand springs alea. Frows from aprii th;;";i;July fluctuate more than the relt of the year. About one cfs ofthe fluctuations during this latter perio'a is aue 

-to the nangenpipe diversion. some or the remaining fluctuations may be due togroundwater pumping.and recharge from- nearby irrigaii6n. we-aiecurrently working with Rangen rnc. to noni€or tne' irow in theirpipe diversion. This wirl arlow us to determine tunner flowfluctuations caused by flow changes in the pipe
rn addition to the above monitoring efforts, rDwR has contactedabout 1-8. separate well owners who oferate about 2g wells within athree mile radius from the curren Tunnel. we have asked theseoperators to submit information about their pu.ping activity inorder to correlate f luctuations in the tunnel with o,r*oir.,oactivity. only two operators have submitted infornat-ion i;^Til;and only one operator has submitted any data for this year. youare welcome to review this or any other infornation that may relateto the Jones' water right at thl rDwR main office.

18'
36-
has



Page 2

on Jury 20, t994, rDWR staff visited the Jones Hatchery and
repeated the measurements which were made at the hatchery 1ast
August. The staff measured a total of 34.23 cfs beinq diverted to
the hatchery. Total measured discharge from WeathJrby Springs,
Hoagland Tunner and Three springs was 46.59 cfs. The measuied
flows to the hatchery and from the springs is nearly identical tothe frows which were neasured on August 24, l-993. The 1993
measurements were included with my september L, L9g3
correspondence.

On July 20 IDWR staff also evaluated the current distribution ofavailable flow from the spring sources above. The total rate ofdiversion for alI irrigation rights below the springs which have apriority date earlier than the Jones hatchery is 63.7g cfs. As thetotal available supply from all sources was about 47 cfs, about 17c{s of irr.igation rights were not filled. The last irrigation
right or rights to fill have a priority date of 3/B/Lgoz. it aia
not appear that any of the irrigation diversions below the springs
were exceeding their water rights. The JuIy 20, tg94 measurements
confirm that the Jones hatchery is receiving less than the 73 cfs
of water that was ricensed under right 36-7o7L. This right has apriority date of 7/B/L969.

Your letter indicates that you are continuing the demand to deliver
water to the Jones right. rr this is a catt- for pumping of ground
water to be curt,ailed outside of the water district, a peLition
needs to be filed in accordance with Rule o3o of the temporary
Ru1es Governj-ng Conjunctive Management of Surface and GroundWater
(IDAPA 37'0311--9301). The petition should identify any specific
wells or water rights that you identify as affecting Lne-Jonestprior right. rf you are unabre to identify speciric werrs or
rights, the petition can identify an area witnin which pumping is
affecting the right. Note that Rule 50 designates the nasiern
snake River Plain Aquifer as an area of common ground water supply.

Upon receipt of a petition, IDWR will respond in accordance with
the rules.

Sincerely,

f'l*"-,^--- (^
Norman C. Y
Adninistrat or
Water Management Div l_sLon

enclosures
cc: Southern Region

John and Delores Jones
George Lemmon



MEMORANDUM

TO3 NORM YOUNG

FRor.r! rTM LUKE-ft

DATE8 July 22, L994

RE3 Information Requested by Pat Brown's 7lL8/L994 letter

Attached are some hydrographs from Curren Tunnel with data through
JuIy 20, L994. The latest graphs have an additional plot for
adjusted fLow since nid-april. This adjustnent was made based on
observed differences between our staff gage measurements in the
tunnel and the water level sensor data. Also shown on the graph
are several polysonic flow meter measurements of the Rangen
pipeline, as well as the total flow of the tunnel on certain dates.
The Rangen pipe measurements appear to explain some of the
fluctuations in flow of the tunnel. We do not know when Rangen
started to increase its use from the tunnel-. However, w€ do know
that they irrigate about 7 acres from this same pipe and that their
irrigation demand likely increased in early Apri1. Rangen stated
also that they did increase their use from the pipe by about i-20
gpm (0.38 cfs) on May 24 for the fish experiment which they are
running though rnid-october.

Other flow data attached includes spring flow measurements from
several different springs diverted to the National Fish Hatchery.
These springs are measured by weirs which have been strictly
constructed according to standard weir requirements. The data is
for water years L992 and L993. We checked the discharge on these
springs last week and found essentially no difference in discharge
from the same tirne one year ago.

In September of L993, IDWR sent punp cards to about L7 separate
well owners who operate 28 wells within a three rnile radius on the
plain from the Curren Tunnel. Several punp cards were returned at
that time, most indicating that wells had been shut off for the
season by September l- or shortly thereafter. OnIy one weII owner,
Rangen-Tate, who operates one weIl, has returned pump cards this
year. Those cards are attached.

Based on the lirnited data, it appears that there nay be some
fluctuation in the tunnel that is caused by groundwater pumping and
recharge. The most dramatic fluctuations occurred between April 1
and about April 2O, and June 1 and June 30. If the Rangen-Tate
pumpcard is representative of other wells in the area, then there
may indeed be a correlation between the sharp decrease in tunnel
flow in April versus nearby groundwater pumping. Quantification of
any decrease or increase due to pumping is difficult by just
looking at our graph.
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Curren Tunnel
Average Daily Flow Rate
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MEI,lORANDUIT

To: NoRM YovNc //F
tr'ROM: lllvlt rUXna2

DATE: July 21, L994

RE: VISIT & MEASUREMENTS AT iIONES FISH HATCHERY

On August 20, L994, Scott King and I visited the Jones Fish
Hatchery and diversions from weatherby springs, Three springs and
Hoagland Tunnel. We met Bill Jones while doing our measurements.

Attached to this memo is a diagram of the fish hatchery and spring
diversions. Listed below is a summary of the measurements. rne
summary includes the amount of water being diverted to the fish
hatchery.

Location/Source
of Measurement Method Discharge

Sum of hatchery raceway weir
measurements, including
hatchery inflow from
irrigation overlow

Irrigation Pipeline with
commingled water from
Three Sprgs. &

Weatherby Sprgs.

Hoagland Tunnel
(meas. on ditch)

Wheatherby Springs
Overflow

Raceway
Suppressed Weirs

Polysonic
Meter

Swoffer 2l-00
Current Meter

Suppressed
Weir

34.23 cf s

8.39 cfs

5.50 cfs

L.07 cfs

The total amount of water diverted to the Jones hatchery was 34.23
cf s. The total rneasured spring f 1ow frorn Three Springs, the
Weatherby Springs complex and Hoagland Tunnel was 46.59 cfs. This
amount is derived by summation of the Hoagland Tunnel measurement
(5.5 cfs), the commingled pipeline rneasurement (8.39 cfs), overflow
from wheatherby springs (1-.07 cfs) and the sum of the hatchery
raceway weirs (34.23 cfs) less the overflow to the hatchery from
the commingled pipeline (2.6 cfs).

The equation for total spring flow therefore is:
Q:5.5 + 8.39 + 1-.07 + (34.23 - 2.6) = 46.59 cfs



The 2.6 cfs overflow to the hatchery from the comrningled pipeline
was determined by taking the difference of two weir discharge
measurements in a single hatchery raceway. The overflow pipe
discharges to this raceway in between the two weirs.

In addition to the measurements above, w€ also measured the
discharge of a punp which diverts spring water from a lower pond to
an upper pond. The commingled water in the upper pond is diverted
in to the hatchery. The punp water therefore is rneasured with the
other water in the hatchery raceways. The discharge from the pump
was 3.81 cfs.

It should be noted that all of the weir measurements involve direct
measurement of head of water over wood stoplogs set in rectangular
concrete raceways. There are some small leaks between some of the
wood stoplogs and weir crests lack a sharp edge. These specific
devices and the method in which they were measured do not qualify
as standard weirs, but they should provide close estimates of
actual flow.

As compared to measurements taken by IDWR on August 26, 1993 (see
memo dated e/27 /93) , the total discharge to the hatchery on
7/2O/L994 is only 0.56 cfs less. Total spring discharge between
8126/93 and 7 /20/94 is approxirnately the same.

Irrigation Water Rights and Diversions:

The total rate of diversion for all irrigation rights which have
priority dates earlier than the Jones Hatchery L969 right is 63.79
cfs. As the total availabLe supply is about 47 cfs, then about 17
cfs of irrigation rights are not filIed. This means that the last
right to fill has a priority date of 3/8/L9O2. Water rights
listings are attached to this memo.



1

I

P; //t^'Xt/!/
cnte K

3
i

I

1",

I

.i
i

I

I
I

i

rl
..li II

i

/iy.L; a el
1J,r:re R., {fqr,:.

lir
!i

{o
.rlr,,,-'

i

!'i', lr',
r -,i j ,,1, -.

,i
l.

''i.ll
;

t',,,':

' 
'r, 

E;/(,
' (.nred

tt:ooo

ITtr

-1.

!'i

oA.9

o*/l
5 6irclvy\t I .-

lvt Id
()/1/

tJe*4bil (

Llil€le

lf i E,,ttaay b
Bi/ltry.c(oy 111,.,

^YA/s

>'Jt4,f

I

1

v
I

Y

'ff44/,^' l|el.+q1 (,ta',n 3 s7rffs,
e h6**4httrr L =

L

!i'

I

I

.{

k
;4)

(n

&
I

;,1

3U^ o{. LJ<f ft. il+o.i<.v/Jtr*,l{S .'.:

,t

',ii

.t,

I
1

I
i

.l
I
t,

!

I
'.t

,i

uJo-atl'/o,t

)

6r\)h n-(Jt1ta1
tsLlctS

'I

9,rn
U/

I

-tB

La,^;(E 9o4rtq-
tc, (ru[-'7 :' ,:
€s{i*afil S/r.,.J r-ll

*r;u^,tni.
ZJr*+-*

/o#L
Uttt

Dr



t

U.S. FISH AIID TJILDLIFE SERVICE . DIVISIOII OF EHGIIIEERI}IG
4?5,011 Bickte Lake CiPottetti Ueir

D^ILY DTSCIIARGE tH CUBIC FEET PER SECOID IJATER YEAR OCT 199? TO SEP 1993

D8y ocT ltov DEc JAt{ FEB H R APR HAY JUll JUL AUG SEP

15.2 15.2 15.2
15.2 15.8

16-3 14-7
15.8 15.8

15 -8 15.8
15.?

15.8
15.8 15.2 15-2

15.8

16-3 15.2

1

z
3
I
5

6
7
8
9

10

11

1?
13
11
15

16
't7
l8
19
zo

15.2

15.8

15.8

15.8

16.3

16.3

't6.3

15.8

16-3

16.3

15.2

15.8

15.?

15-2

14.7

14.7

11-7

15.?

15.2

15.8

15.8

15.8

't5.8

15.8

't5.8

15 -8

15.8

'15.8 r

15.8 15.2

15.8 15-Z

15.8 15.2

21
22
23
24
z5

26
?7
ZE
29
?a

51

I'tElH
t{Ax
t{rt

15.6
15.8
15.2

15.8
16.3
15-2

16.2
15.3
15.8

15.9
16.3
15.?

15.8
15.8
15.8

15.3
15.8
15.?

14.8
15.2
14.7

15.6
15. E

15.2

15.8
15.8
15.8

t5
15
14

15.4
15.8
15.2

I
2
7

15.8
15.8
15.8

nTR YEAR 1993 r,rEAil 15.6 llAX 16.3 r.illt 14.7



U.S. FISH, ATTD.TJTLDLIFE'SERVICE . DIVISIO}I OF EIIGIIIEERIIIG
,423011 Bickte Lake Cipottetti lJeir

DAILY DISCHARGE III CUBTC FEET PER SECO}ID IJATER YEAR OCT 1991 TO SEP 1992

NOV DEC JAN FEB I'IAR APR HAY JUII

16.8 15.8

16.8 15.8

14.7

16.8 15.8
16.8

16.8 15.2

16-3 15.2

14.7
16.8 16.3

16.8
16.8 15.Z

15.8 15.2

15.8
16.8 16.3

16.8
t6.8 15-2

16-8 15.2

15-2
16.8 15.8

16.8
16.8 15.2

16.8

15.1
15.8
14.7

t
2
3
4
5

6
7
I
9

t0

Day ocT

16.8

16.8

16.E

16.8

JUL

15.2

15-2

15.?

15.2

15.2

AUG

15.2

15.2

15.2

15.2

SEP

15.2

15.2

15.2

15.2

t1
1Z
13
11
t5

16
17
18
19
20

21
22
zt
21
?5

26
zt
2E
29
?n

51

HEA}I

t{Ax
}{llr

16.8
16.8
15-8

16.8
16.8
16.8

16.8
16.8
16.8

16.8
16.8
16.8

16-1
16.3
15.8

15.3
15.8
15.2

15.2
15.2
15 -2

15.2
15.?
15.2

15.2
15.2
15.2

16.7
15.8
16.3

4
8
2

15
15
15

16.8 l,llllnTR YEAR 1992 llEAll 15.9 l{AX 14.7



u.s. FISH AHD vILDLIFE sERvlCE ' DtVIsIon "t ;lglHttt*n*,,", Lake ciportetti ueir

DAILYDISCHARGEIHcUBIcFEETPERsEco}lDIJATERYEARocT1992T0sEP1993

Day ocT Iov

5.09
4.88

5.09

5.09

5.09

5.09

5.09

5.09

5-09

5.09

5.09
5.09
5.09

0Ec

5.09

5.09

5.09

5.09

5.09

5.09
5.09
5.09

JA}I

5.09

5 -09

5.09

4.88

5.04
5.09
4-88

FEB

5.09 5.09

5.09 4.88

4.88 4.88

4.88 /'.88

4.99
5.09
4.88

l.lAR APR

5-09

4.88

4.88

5.09

5.09

5.01
5.09
4.88

}IAY JUII JUL

4.88

4.88

1.88

4.88

4.88

4.88

5.09

5.09

5.09

5.09

5.09

5.09

5;09

AUG SEP

5.09

5.09

5.09

5.09

5.09

5.09

5.09

5.09

5.09
5.09
5.09

1

2
3
4
5

6
7
8
I

10

11

1Z
13
14
15

16
17
18
19
zo

?1

22
23
24
?5

26
27
2E
29
l0
l1

I'tEAI
r{&\
lillt

5.05
5,09
4.8

5
5

5

09
09
09

5.01
5.09
4.88

93
09
88

4
5
1

1.99
5.09
4.88

1.99
5.09
4.88

ffR YEAR 1993 l,tEAil 5.03 t'lN( 5'09 t'llll 4'88



U.S. FISH AIID gtLDLtFE SERVICE . DIVTSIOH OF EIGINEERIHG
423008 Ritey Lake cipottetti tteir

DATLY DISCHARGE lH cUEIc FEET PER sEcoND I.'ATER YEAR ocT 1991 T0 sEP ,1992

0cT |tov DEC JAI{ FEB I{AR APR IIAY JUN JUL
Day

5.30 5.09
4.88

5.5? 5.09

5.09 4.88

5.09 5.09
5.30

5.09 1.67

5.30 4.88 4.88

5.09

I
z
3
4
5

6
7
8
9

10

5.09

5.09

5.50

5.09

5.09

5.17
5.30
5.09

5.30

5.09

5.30

5 -30

5.30

5.30

5.30

5.30

5.30

5.09

5.09

5.09

4.88

4.88

4.67

5.09

4.67

4.84
5.09
1-67

4.57

5.52

4-88

1.99
5.52
1-67

/r.88

4.88

4.88

4.88
4.88
4.8E

AUG

4.88

4.88

4.88

4.88

SEP

5.09

/r.88

5.09

1.88

11

1Z
13
14
15

t6
17
18
19
20

21
z2
23
?1
z5

26
?7
28
29
50
ll
XEAII
HA'(
I'II T

5
5
5

.30

.30

.30

5

5
5

09
09
09

5

5
5

5.20
5.30
5.09

5.31
5-52
5.30

99
09
88

88
88
88

09
09
09

4
4
4

4
5
4

93
09
88

4
5
1

srn YE R 1992 I.IEAN 5.06 t{A,\ 5-5? ilI}l 4-67



U.S. FISH A}ID IIILDLIFE SERVICE . DIVISIOII OF ENGI}IEERING
423OOZ Spring llo. 15 V-t'lotch ueir

DATLY DISCHARGE ITI CUBIC FEET PER SECOTID I.'ATER YEAR OCT 1992 TO SEP 1993

Day ocT I0v DEC JAX

4.25

4.75

4.U

4.25
4.?5

4.25

4.25

4.25

1-25

1.25

1.25

4.25
1-25 4.?5

1-?5

4.16
1.25

4.25

FEB I,IAR APR

1.16

4.16 4-16

4.16

4.16 4.08

1.08

1.16 4.16

4.08

4.08 4.08

4.08

HAY JUI{ JUL AUG

3.91

3.91

1.08
3.99

3.99

3.99

4.08
3.99

3.99

3.99

4.08

3.9'l

3.99

3.99

4.25
5.91

4.08

SEP

1.16

1.15

4.16

1-25

1

2
3
I
5

6
7
8
9

10

t1
1Z
13
1lt
15

16
17
18
19
20

21
22
23
21
25

26
?7
28
29
30
3't

il€Ax
ItAx
t{II

4.25
4.25
1-25

4.25
4.25
4.?5

4.25
4.25
4.25

4.23
4-25
4.16

4.11
4.16
4.08

3-95
3.99
3-91

4.12
4.25
4.08

4.18
1.25
4.16

4.12
4.16
4.08

4.r I
4.16
4.08

99
08
91

3
4
3

97
99
91

3
3
3

iffR YEAR 1993 l,lEAtl 4.13 l'l$( 1-25 lllll 3'91



u.s. Flstt AHD IJILDLIFE sERvtcE - DIVISIoH 
"t:Hl!:t*t*orprinn lro. 15 v-Notch rJeir

DAILYDISCHARGEtHcuBlcFEETPERsEco}lDtlATERYEARocT199lT0sEP1992

Day 0cT

1-25

4.25

1.25

4.8

!t0v

4.25

1.?5

4.25

1-25

1.25

4.25
4.25
1-25

DEC JAN FEB IIAR APR I{AY

3.83

4.08 3.83

3.99 3.9't
3.99

3-75

5.99 3-91

4.08 5.91
3.99

3-75

3.99 3.91

4.08 3.91

3.91
3.83

3.99 3.83

4.08 3.91
3.91

3.75

5.99

JUll JUL AUG

3.91

3.8

3.99

3.91

3.75

3.99

3.91

3.83

3.99

3.99

3.83

1.16

3.91

SEP

1.16

1.16

1.?5

1-25

I
2
3
4
5

6
7
E

9
10

11

12
13
14
15

?5
25
25

4
4
4

16
17
18
19
20

21
22
23
21
?5

26
27
28
29
30
31

HEAII

ltAx
H{X

4.06
/r-08
3.99

4
4
3

3.95
3.99
5.91

01
08
99

3
3
3

3.91
3-91
3.91

87
91
83

3.78
5.83
3.75

3.79
3.83
3.75

4.03
4.16
3.99

4.21
4.25
1.16

93
99
91

3
3
3

uTR YE R 1992 l.lEAll 4.00 l'lAx 4.25 l{lll 3.n



U.S. FTSII AID gtLDLIFE SERVICE . DIVISION OF EITGINEERI}IG
423004

Da,f ocT

t.30

3.52

3.68

3.68

3.75

1

2
3
1
5

6
7

'8

9
10

11

12
t3
11
15

16
17
18
19
20

21
z2
23
21
25

?6
27
28
29
30
31

XEAN
fiAX
r,{II

Spring !lo. 17

DAILY DISCHARGE I}I CU8IC FEET PER SECOIID IJATER YEAR OCT 1992 TO SEP 1993

IIOV DEC JAII FEB HAR APR }IAY JUII

3.8

3.52 4.08
3.60

3-45
5.68 5.15

3.60

3.68 4-08
3.60 3.23

3.52
3.15

3.60

3.?3

3.68 4.16
3.60 3.30

3.60

3.91
3.50

3.60 3.08

3.91

3.5? 2.94
3.60

3.91
3-52

3.23
3.68

3
3

52
15

JUL

3.91

3.99

1.16

4.25

1-33

AUG

4.25

4.33

lr-33

1.25

4-29
1.33
4.25

SEP

4.25

1.25

1.25

1.25

3.23

13
33
91

1
4
3

.59

.75

.30

3
3
3

3.54
3.60
3.45

3.58
3.50
3.52

3.58
3.60
3.52

3.64
3.68
3.52

3.29
3.52
2.94

3.20
3.23
3.08

3.53
3.91
3. 15

4.06
4.16
3-91

z5
25
?5

1
4
4

IJTR YEAR 1993 IIEAH 3.71 t{Ax 4.33 lllll 2.94



U-S. FISH AIID IJILDLTFE SERVTCE . DIVTSIO}I OF E}IGIIIEERIIIG
4?3004 SPring No. 17 V-Hotch lleir

1

2
3
1
5

6
7
8
9

l0

Day 0cT

4.59

1.59

3.60

3.8

4.13
4-59,.

'3.60

JUL

5.15

5.24

5.44

5-24

3.83

1.98
5 -11
3.83

AUG

3.75

3.60

3.83

3.83

3.75
3.83
3.60

SEP

3.99

4.50

1.1?

1-25

1.?9
1.50
3.99

DAILY DISCHARGE IX CUBIC FEET PER SECOXD IJATER YEAR OCT 1991 TO SEP 1992

IIOV DEC JAIT FEB }IAR APR I'IAY JU}I

3.60 5.91

4.08 3.45

3.60 3.52
4.08

3.68 5.74

3.91 3.60

5.15

3.83 3.60
3-91

3.15 5.34

3.91 3.60

5. t5
3.83 3-60

3.91
3.45 5.34

3.91 5.53

1.77
3.83 3.30

3.45
3.60 5.53

4.08

)

11

12
13

14
15

16
17
18

19
20

e1
2Z
23
24
z5

26
27
28
?9
30
31

t{EAll
ilAX
HIll

3.56
. 3-68

3.45

3.77
3.83
3.60

3.98
4.08
3.91

3.84
4.08
3.45

3.51
3.60
3-30

.05

.53

.45

4
5
3

02
15
n

5
5
1

.58

.94

.31

5
5
5

iJTR YEAR 1992 l,lEAll 1.21 l'lAX 5.94 r,rlll 5.30
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2 0 $9rt
.: 3i i. i'jii RtfouQ0tIDA}IO DEPARTMBNT OF WATBR RESOURCES

GROUND WATER USN INTORMATION

1. Month/Year:

2, Water User Name: Tate, Ilarvey Earl &/or Rangen, Inc.

3. Wat,er Riqht Number(s) :36-02496, 36-07472 (Tate) &
3 6-B O4 R ( Rancron - Tnr': - l

4. Diversion Name and/or Number:

5 . Diversion Location: T.7S, R.148. Sec. 32. SENWSE

6. Flow Meter Reading at Begining of Month:

7. Method of Calculating or Estirnating FIow Rate:

B. Cornments:

9. Daily Pump Use:

Day Hours
Purnped

Time Pumned
From I To

I

Flow
Rate

Hours
Pumped

Time Purnned
From I To

I

o/.r5

Day

t6 ,K4
I T7 (

1-B

19 O,FF
).o

L 2L
fl4 22

23 Q .|s-zz
).4
25
26
27

'
2B

OFt= 2.9
I 30

I 31_

Flow
Rate



IDATIO DEPNRTMENT OT WATER RESOURCES
GROUND WATER USE INTOITMATION

:,r

1. Month/Year:

2. Water User rTato lfrrrr Itarl F, I or l?ancron Tn

4.

5.

6.

3. Water Right Nunber(s): ? (-nt it O 4, 16-n'7 L'l) /Tntol f,
? 6-ROa Fl /Panrron Tnn

Diversion Name and/or Number:

Flow Meter Reading at Begining of Month:

7. Method of Calculating or Estimating FIow Rate: 1 ,*

B. Comments:

Diversion Location: T-7S- R-14F:- ^Sor:^ a2 SENWSE

/tz-

9. Daily Purnp Use:

Day Flow
Rate

o/l
/".1

Lll

;;
{}
$j
"T

'Til.

.,t:$

Hours
Pumped

Tirne Pumped
From I To

I

Flow
Rate

Day llours
Pumped

Time Pumped
From I T"

ilft Or{
(t ta

do ll

(g) tt

s0) a,/
2L AF-F
22 ,r

) ?.3 u
:l /tb aA/

d.b
) da
D a:) al

D I f.il) rrft'. .i

) lTg
) 30

31
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IN TIIE DISTRICT COURT OF THE FIFTH JI,DICIAIJ DISTRICT OF THE

STATE OF IDATIO, IN AIID FOR THE COIINTY OF TWIN FALLS

In Re the General Adjudication )
of the Rights to the Use of Water )
from the Snake River Basin )
Water System )

The State of ldaho, ex rel.
R. Keith Higginson in his
official capacity as Director
of the Idaho Department of
Wat,er Resources,

Petitioner,
vs.

The United States; the St.ate
of fdaho; and all Claimants to
the use of water from the Snake
River Basin Water System,

Case No. 36-0707L -0001-

RESPONSE TO OBJECTION

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

l_

Respondents.

I. GENERAIJ INFORIIATTON

Person responding to objection:

Name: R" KEITH HIGGINSON, DIRECTOR

AddTess: IDAHO DEPARTMENT OF WATER RESOURCES
P.O. BOX 44449
BOTSE, ID 83711-4449

Brief 1y describe your interest in t.his water right:
rDwR is reguired t,o file a response to an objection to part

r of the director's report. pursuant to r.c. section 42-L4t2(2) .

(Over)

RESPONSE TO OBJECTION NO. 36-0707I -OOO1 - PAGE 1
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2. Person who filed objection:

NAME: .fOHN W & DELORIS D 'JONES ,JR

Address: PO BOX 255
HAGERMAN ID 83332

If this response is filed by an attorney:

Att,orney Name(s): NICHOLAS B. SPENCER

11.

13. I

X

I
x

Attorney Address: DEPUTY ATTORNEY GENERAL(S)
IDAHO DEPARTMENT OF WATER RESOURCES
P.O. BOX 44449
BOTSE, fD 83711-4449

At,torney Phone No. : (208) 327 - 7900

II. STATN{ENT OF THE RESPONSE

Remarks: I respond to the objection concerning the
trremarks" listed with t.he water right,"

Description of Reservation: I respond to the objection
concerning the lega1 description of the reservation.

Other: I respond to the objection concerning:

AI,IJ IVIATTERS RAISED IN THE CI,AII'IANTS, AI{SWER,
AFFIRMATIVE DEFENSES, AND PRAYER FOR REI,IEF"

t4.

REASONS SUPPORTING EACII BOX CHECKED

In response to Statement of the Objection item 11,'and all
allegations of the objection regarding that item, IDWR responds
that it has authority pursuant to Idaho Code Sec. 42-L4LI(2) (j)
to include in its recommendations of water rights acquired under
sLate law and recommended in the director's report trsuch other
matteEs as are necessary to def ine the ri-ght. t' The remark or
remarks object,ed to are necessary to adequat,ely describe and
def ine this wat.er right.

In response t.o Statement of the Objection it.em 13, and all

RESPONSE TO OB,fECTTON NO. 36-07071 -0001 PAGE 2



VERfFICATION (Muet be Completedt

State of IDAHO

County of ADA

David B.
and says:

Shaw, being first, duly sworn, upon oath, deposes

That, R. Keith Higginson, in his official capaci-ty asdirector of thg.rdaho Department, of water Resouries, is a party
t,o this proceedirg, as defined by I.C. 42-1401A(1) and (7)-; tiratI am the Adjudication Bureau Chief for IDWR and am aut.horized byR. Keith Higginson, in his official capacity as director of IDWft.,
Lo verify this response; and that r have read the foregoing
response, know it,s content.s and that, the statement,s conlained
therein are true to the best of my knowle and belief.

s ture of person f

By:
(Attorney s
representative capacity)

Subscribed and sworn t,o before me this
1993.

Not ry Publ c
Residing at:
My Commissio

fiir tli;ii

(Over)

1 response

/&day or , i+ '

or o

n
5,1

PAGE friICROFILMED
ocr I I pg{
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CERTIFICATE OF MAILING

I hereby certify Lhat on the lOt. day of Sa***.*,
1993, I mailed the original and copies of the foregoing
response, including all attachments, t.o the following persons,
by mailing the original and/or true and correcL copies, postage
prepared and addressed as follows:

1. Original to:

Clerk of the Dist.rict Court,
Snake River Basin AdjudicaLion
253 Third Avenue North
P.O. Box 2'70'7
Twin Fal1s, Idaho 83303 -2707

2. One copy to the owner of t,he wat,er right, and you must fill in
the following informaLion:

See No. 3

3 One copy to the party who filed Lhe objection, or if repre-
sented by an attorney, to t.heir attorney; and you must fill
in the following information:

Name:
Address:

HEPWORTH NUNGESTER & I'EZAYfiZ
PATRICK D BROWN
& PENEI-,OPE PARKER
PO BOX 389
TWIN FALI,S ID 83303

4. One copy to:

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, Box 33
Boise, Idaho 83734

s ture of Re ondent or at,torney
ma ng on Respondent's behalf

gna
r_ l- r-

RESPONSE TO OBJECTTON NO. 35-07071 -0001 PAGE 6



allegations of the objection regarding t,his item, IDWR responds
as f orlows: since t,his water right, is not a f ederal reserved.
water right, this objection item is inapplicabre and t.he
craimant's objection to this item is in error. rDWR further
responds that under Idaho Iaw water cannot be reserved for future
use, but must be appropriated and put, to beneficiar use before
the user can acquire a water right.
rn response to statement of the objection item L4, and ar1
allegations of the objection regarding that item, see attachedTTIDWR's Response to Answer Affirmative Defenses and prayer forRelief of Claimant'r.

rn response. to the change sought, in the description of thenon]irrigat,ion uses in the director's report, lowR responds asfollows: During the investigation of this claim rDVIR was
informed by the claimant that only 82 of the 90 raceways or ponds
at this facilit,y were used for fish propagatton. The claimanl hassince clarified that the remaining eight ponds are ,,seed pond.s',,
and are used for fish propagat,ion. Therefore, there is an errorin the description of the non-irrigation uses of this right, in
the director's report. The recommendation should be corrected as
shown in the att,achment entitled ,,Recommended. water Right
Acquired Under State Law.rl

In response to the change sought, in t.he director, s report
regarding other rights dj-verted through the same point of
diversion, rDwR responds as follows: The director,s report,
defines t.he point of diversion as the point at which waler is
diverted from t,he natural water source, not the point at which
water is divert,ed f rom the diversion syst,em t,o the place of use.
The remarks correctly identify other rights diverted from thenatural water source at the same point(s) as Lhis right,.
In response to t,he sentence list,ed in Changes to the Director, sReport, whereby the claimant, at,t,empts to "reserve t,he right t,oclaim all purposes of use and quantities of use as shown by the
evidence at Lrial, rr rDWR responds as f oIlows: rnsof ar as Ltrispurported reserrration of rights may constit,ute an at,t.empt to
reserve t.he right to amend at trial the claimant,s notile of
c1aim, t,he craimant improperly seeks to use t,he obj ect,ion process
to amend the claim. A claimant must obt,ain leave of the court to
amend a craim just as a party must obtain reave of the court tofile a late claim aft.er the director,s report, is filed.

(Over)

PAGE MIOROFILMED
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CIIA}TGES TO TIIE DIRECTOR' S REPORT

See attached List of Recommended Water Rights Acquired
under State Law.

Check here if you are submitting documents. Please list
each documenL by Lhe title and number of pages. You may
use additional pages if necessary:

Notice of C1aim No. A36-07071-
IDWR,s Response to Answer, Affirmative Defenses and Prayer

For Relief of Claimant
Recommended Water Rights Acquired under State Law

"*f j i ii ffi,i,r
l*f 

f riil{inf i'f,l$f{ r

No. of
Pages

3

4
1

RESPONSE TO OBiTECTION NO. 36-O7A7L -OOO1 - PAGE 4
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OT IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 39576

1 Name:
Address:

AND/OR
Name:
Address:

NOTICE OF CLAII{ TO A WATER RIGHT
ACQUIRED UNDER STATE tAW

JOHN W. JONES JR.
BOX 265
HAGERMAN, rD 93332

DELORIS D. JONES JR.
BOX 265
HAGERMAN, rD 93332

Date of Priority: JUL 08, Lg6g

SOUTCe: WEATHERBY SPRINGS
THREE SPRINGS
HOAGLAND TUNNEL

208-837-4580

208-837-4580

TTib. to: BILLINGSLEY CREEK
BILLINGSLEY CREEK
BILLINGSLEY CREEK

L/4 of L/4 of I/4
SE NW
NE SW

s0 0L 54

County
GOODING
GOODING

or ) A. F.A.
52794.00

Ident. Number:
Date Received:
Receipt No:
Received By:

4

Lot

F"S
73.050

A36-07 07 1
8/t9 /LeBB

2

3

5. Description of diverting works:
HEAD BOX, TWO 10" prpEs, ONE 24" prpE & oNE 36" prpE.

6. Water is used for the following purposes:

4. Point of Diversion:

Township Range Section
07S tAE 30

Purpo se
FISH PROPAGATION

9

Total Quantity Appropriated is:
73.050 C.F.s. (and/or)

B. Total consumptive use is
5279 4.00 A. F.A.

Acre Feet Per Annum.

SMALL

Date z QB/L9/88

From To
0L/0L L2/3I

c

7

Non-i rrigation uses:
FrsH PROP/ 90 RACEWAYS-LRG &

A36-07071 Page L
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L0. Place of Use:

Township Range Section
07s 14E 30

Lot Use
FI SH

Acres

statements contained in the

L/4 of L/4
NE SW

11.

1,2.

L3.

Place of use in counties: GOODING

Do you own the property listed above as prace of use? yEs

Other Water Rights Used:
NONE

L4. Remarks:

15. Basis of CIaim: LTCENSE

16. Signature(s)
(a:) By signing below, T/Yle_ acknowledge that T/We have received, reaunderstand the form entitled "How you witt receive notice in the SnakBasir_ldjudication." (b.) I/We do do not ./ wish to receivea smarr annual fee for rnonthry copies 6-f the docEF[-sheet.
Number of attachments: )

d and
e River
and pay

For Individuals:
I/We do solemnly swear or
foregoing document are tr
Signature of Claimant(s) :

SeaI

ffirm that the
and correct.

a
ue

l^)

Date:
State of Idaho

ss.
County of

Subscribed and sworn (or affirmed) before me this ?*kt aav
of L9 &,(

Datez fun // /Fttrr
)

)

)

.L-.y-r---e_-
NO ary c

Residing at J-/-
My Commission Expires 4 -s? -?/

Date: 08/L9/Bg

MICROFILMED

MlCHOfrlUMffiSt

FEB 0 3 lgg3
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fDWR'S RESPONSE TO ANSWER, AFFIRITIATM DEFENSES AND PRAYER FOR
REI,IEF OF CI.ATUJANT

This portion of the response addresses the multi-page attachment
to the objection (hereinafter rrthe attachmenttt), wherein the
claimant admits or denies all sections of Parts I, If, and III of
the directorts report, asserts 27 affirmative defenses, and
alleges a prayer for relief. The attachment contains the
following sections, corresponding to the various sections of the
directorts report:

(1)
(2)

I. GENERAI, RESPONSE
II. DESCRIPTM SUI'{I'IARY, (first unnumbered page of Part
f of the director's report)
IfI. TABLE OF CONTENTS (second and third unnumbered
pages of Part f of the director's report)
IV. L. INSTRUCTIONS FoR USING TIIIS REPORT PART I (page
L of Part I of the director's report)
IV. 2. SCOPE OF THE ADJUDICATION (pages l--3 of Part I
of the director's report)
IV. 3. PURPOSE oF THIS REPORT PART I (pages 3-4 of Part
I of the director's report)
V. 1. BOUNDARIES OF BASIN (pages 4-6 of Part I of the
director's report)
V. 2. WATER SOURCES (page 6 of Part I of the director's
report)
V. 3. DEVELOPIIENT Or WATER USE (pages 6-9 of Part I of
the director's report)
VI. GENERAL PROVISIONS 1-8 APPTY TO ALL WATER RIGHTS IN
EASIN 36 (page 9 of Part I of the director's report)
VI. General Provision 1. EFFECT OF ADJUDfCATION (page 9
of Part I of the directorts report)
VI. General Provision 2. GENERAL ADMINISTRATM
PROVISIONS (pages 9-10 of Part I of the director's
report)
VI. General Provision 3. CON'JUNCTM ADI'TINISTRATION
(pqge 10 of Part I of the director's report)
VI. General Provision 4. ADUfNISTRATfON OF GROUND WATER
RIGHTS (page 10 of Part I of the director's report)
VI. General ProvisiON 5. ADMTNISTRATION OF BASIN 36
RELATM fO THE SNAKE RMR (page L0 of Part I of the
director's report)
VI. General ProvisiON 6. ADMINISTRATION OF S}IALIJ
DOUESIIIC AND STOCK WATER RIGHTS (page lL of Part I of
the director's report)
VI. General Provision 7. MEASURING DEVICES AND CONTROIT

(3)

(4)

(5)

(6)

(7)

(8)

(e)

( 10)

( 11)

(L2)

(L3)

(13)

(14)

( 1s)

( 16)

IDWR'S RESPONSE TO ANSWER, AFFTRMATIVE DEFENSES AND PRAYER FOR
RELIEF OF CLAIMANT, Page 1
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G7)

(18)

(le)

(20)

(2L)

(22)

(23)

(24)

(25)

(26)

(27 )

(28)

(30)

( 31)

(32)

(33)

WORKS (page 11 of Part I of the director's report)
VI. General Provision 8. FrRE FIGHTING PURPoSES (page
11 of Part I of the director's report)
VI. General Provision 9. CONSUUPTM USE (page L2 of
Part I of the directorts report)
VI. GENERAL, PROVISION 10 APPLfES TO ALL WATER RTGETS fN
BASIN 36 SHOWN WITII DOMESTIC USE AS A PURPOSE OT USE
(page 12 of Part I of the director's report)
V1. General Provision 10. DOI,IESTIC UsE (page 12 of Part
I of the director's report)
VI. GENERAL PROVISION 11 APPLIES TO AL,IJ ISATER RIGHTS IN
BASTN 36 SHOIVN ITTTH STOCK WATER USE AS A PURPOSE OF USE
(page 13 of Part I of the director's report)
VI. General Provisj-on 11. STOCK WATER USE (page 13 of
Part f of the director's rePort)
VT. GENERAI, PROVISIONS L2-L6 APPI,Y TO ALI., WAIER RIGHTS
rN BASIN 36 SHOWN WITH IRRIGATION AS A PURPOSE OF USE
(page 13 of Part f of the director's report)
VI. General Provision L2. IRRIGATION USE (pages 13-l-4
of Part I of the director's rePort)
Vf . General Provision L3. DMRSION VOLUME FOR
IRRfGATION (page L4 of Part I of the director's report)
VI. General Provision 1{. CONSUMPTM USE FoR
IRRIcATfoN (pages L4-L5 of Part I of the director's
report)
VI. General Provision 15. AI'IOUNT OF COMBINED WATER
RIGHTS FOR fRRTGATION (page l-5 of Part I of the
director's report)
VI. General Provision 16. DMRSION RATES IN EXCESS OF
.o2 cFs PER ACRE (pages l-5-L6 of Part I of the
director's report)
VI. L?. INSTRUCTIONS FOR USE OF I,IST OF RECOMMENDED
WATER RIGHTS (pages A-i through A-iii of Part I of the
director's report)
VT. 18. IDAHO DEPARTMENT OF WATER RESOURCES RECOM}TENDED
TIATER RIGHTS ACQUfRED UNDER STATE LAW (pages A-L
through B-25 of Part I of the director's report)
DIRECTOR'g REPORT FOR REPORTING AREA 3 (BASIN 36),
(DTRECTOR'S REPORT PART rI)
DIRECTOR'S REPORT FOR REPORTING AREA 3 (BASIN 36),
(DTRECTOR'S REPORT PART rrr)

The attachment also contains part VIII, AFFIRMjATM DEFENSES (pp.
20 through 28) and a PRAYER FoR RELIEF (untitled, p. 28).

rDWR'S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR
RELIEF OF CLATMANT, Page 2



rn response to each of the items enumerated above rDwRresponds that pursuant to section 4 a. (z) (c) or sngaAdrninistrative order L, Rules of proced"i",'rDwR-;enerarry denieseach and every arlegation, it any, contained in ";;h enumeratedportion of the attachment. rDwR affirmativerv re=p""a= thatneither SRBA Adrninistrative order rt Rures of-procldure, norTitle 42, chapter L4, rdaho code, make provision roi rDWR toaffirm, arnprifyr or otherwise respond to the elaimantrsadmissions, or to deny 
_ 
the clairnairt, s deniars, -u"a--In"t 

rDwRtherefore does not berieve that it is requirea io ao so. Title42, chapter L4, rdaho code sorgIy defines the content ana s-opeof the director's.report. rt is-to contain a aesciiption ;i-[;"wlt9r system-and_is to provide a reconmendation as to each waterrigltt craimed and as to those matters necessary foradministration of those water rights. Therefor-e, the content an4scope of the objection is lirnited to those same matters. Theattachment to.the present objection asserts or otherwise raisesmatters not directly addressing the elements of the water rignias recommended, the description of the water system r or thegeneral provisions. Rather, the attachment raises broad issuesas to the constitutional, statutory and administrative etricicyof the entire adjudication process. A11 such issues should beraised by means of motions Lo designate basinwide issues andsimilar procedural vehicles.specifically designed io pro.ride forbasinwide notice and participltion. They shorfld not be permittedto divert the_ focus oi any inaiviauat sulcase away from theissues directly.connected-to the elements of the iater right andthe administration thereof. Therefore, because the attachment tothe present objection is not within the scope of the statutorypurpose of an objection it should be strickln.
However, in the event that the court should determine thatuJ+ or.part of the attachment is properly within ine scope of theobjection, IDWR further responds ls iollows:
fDwR affirmatively responds that all statements within thedirector's report_are pioperiy included therein p"i="""t to Title42, chapter L4, rdaho code, and in particular puisuant to rdahocode ss 42-L4LL and 42-L4L2(B); and that the piovi"ior,= of therdaho Rures of civil procedure regarding preahi.,g" ii"inapplicabre to the extent that tfiey ar6 i.r conriici with thestatutory requirements. Therefore lown denies aII allegationsdirected at the contents of the directorrs report.
As to the enumerated portions of the attachment addressingthe listings of recommendeh water rights, abstracts of federalreserved water right claimsr or negoiiated agreements, other thanthe individual reconmendation that is the suSject or thisobjection, rDwR responds that such ctaims ;; ;;;;"rnlnt= are notbrought before this court by this objection.

IDWR,S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FoRRELIEF OF CLAfMANT, page 3

MICROFILMED
ocl l I lsg'l
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Responding to l'ine 27 affirrnative defenses asserted in the
attachmeirt, fOfrn generalty denies each and every affirmative
defense asserted. IDWR further responds that affirrnative defense
numbers L, 2t 4t 5t 10, 11, !2,18, and 22, asserting various
'.riolutiottt oi civii or'constitutional rights, fail to comply with
the requirements I'.R.C.P. 9(b) providing that in aII averments of
violatfon of civil or constitutional rights the factual circum-
stances constituting such violation must be stated with
pailicufarity. acc5rdingly, IDWR asserts that those affirmative
defenses should be stricken.

fn response to that portion of the multi-page attachment to
the objecti-on wherein the-claimant asserts a prayer for relief ,

IDWR responds as follows:

1. IDWR denies that the director's report asserts any
claims against the clairnant; rather, the.director's report
contains only the recornmendation of the director as to how
the claimantTs water right should be decreed and adminis-
tered.

2. IDWR denies that the claimant is entitled to have the
water right decreed as claimed unless in Lhe director's
report the water right has been recommended as claimed.

upon its part constitute the
which just compensation

4. IDWR denies that the claimant is entitled to recover
court costs and reasonable attorney fees.

5. IDWR denies that the claimant by this objection has
raised. any claims against IDWR entitling such clairnant to
any reliei other thin the eventual judicial deterrnination
and decree of the various elements of the claimant's water
right, if dny, and of those related matters necessary to
describe and administer that water right.

IDWR'S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR

RELIEF OF CLAIMANT, Page 4

3. IDWR denies that anY acts
taking of private ProPertY for
should be allowed and awarded.



AJ5855NP IDAHO DEPARTME}iT OF WATER RESOURCES

RECOMMENDED WATER RIGHTS ACQUIRED I]IIDER STATE I'AW

DATE:
PAGE:

sEP-5-1993
A-1

PRIORITY
DATE

PERIOD OF USE

PURPOSE OF USE FROM TO
MAXIMUM
QUAIfiTITYRIGHT

NT]MBER NAME & ADDRESS

DELORIS D JONES
.IOHN W JONES JR
PO BOX 265
HAGERMAIiI ID 83332

NON- IRRIGATION-USES :

FISH PROPAGATION,
POIITT OF DIVERSION:

TOTS R]-4E S3O

PLACE OF

REIVIARKS:

o7 /08/L969 FrSH
PROPAGATION

TRIBUTARY: BII,I,INGSLEY CREEK

01-01 12-3 73 - 05 cFS

TOTAI QUArr{TITY: 73 . 05 CFS

SOURCE: HOAGLAND TUNNEL

-g
en!2

F(Jo
36 - 07 07L

e" HiO; RACEWAYS TARGE & sI4ALtrJ

SESENW
SENESW

USE: FISH PROPAGATION

TOTS R14E S3O NESW

FACrr,rTY VOLUME L73,240 crJ' FT'
THEFoLLowrNcnrcrrtsensAlsoDIVERTEDTHRouGHPoINroF

DIVERSION DESCRIBED ABOVE :

36-00011.A,36-000118,35-00029A,36'000298',36-000338',36-00033C',
35_00033D, 36-OOOgie, 36-OOO33F, 35-0OO33G' 35-OO041A' 35-0004L8'

36-0004lc, 36'OOo41D, 36-00042A, 36-00044 ' 36-OO046 ', 36-00050',

36-00061,36-00062,36-00068136-00070',36-00086C36-00086D'
36-0OO85E , 36-00086F, 36-O0O86G ! a6-OO086iI' 36-OO0l-05 ' 36-00116'

s6-0orrg,' 36-00120, 35-15157aND 36-lLl42'
THE APPROPRIATOR STTAI'T' CONTINUOUSLY ATLOW 6"50 CFS FROM

WEATHERBY SPRING. TO BE DEIJIVERED INTO BAR S DITCH FROM THE

ourLEToFFISHopnnatronDESCRIBEDABovEFRoM!4ARCH1UI{rIIJ
NOVEMBER 1 oF EAai YEAR, AND STIALL CoNTINUOUSLY ALLow 4.00 cFS

FRoMWEATHERBYspnlxcstosBDEI,TVEREDINIoTHEBARSDITCHFRoM
'IIHEoIITLEToFFIsH_opsRAtToNDESCRIBEDABoVEFRoMNoVEMBERI
UNIII, MARCH 1 OF EACH YEAR.

SOURCES FOR THIS RIGHT ARE WEATHERBY SPRINGS' THREE SPRINGS

Ar.rD HoAGLAND Tt:rd'EL,-a!L tarauTARY To BILLTNGSLEY cREEK'



Stote of ldoho

DEPARTMENT OF WAI'ER RESOURCES
Southern Region, 222 Shoshone 5t. Eost, Twin Foils, tdoho 8330r (2og) 7g6.00g0

CECIL D. ANDRUS
Governor

ul_-.t eD-1993

JOHN W JONES JR
BOX 265
HAGERMAN ID 83332

Encl:

R. KEITH HIGGIN5ON
Dlrector

RE: copy of SRBA File(s): 36-00068, 36-ooo69, 36-0007o, 36-0707r

Dear Mr. Jones:

Please find enclosed the copies of documents you recently requestedcontained in the above referenced. sRBA file(sj u=-"i this date. please
"?!: that.copies of orthophoto_quad maps or NApp photography or aerialslides which may have been used-in the'review or |our 6rui*isj-rriv" notbeen included since they are not easily reproduce&. These items arehowever available for your review at oirr oifice. please arso note-frrutin some situatisns some water rights r.y hurr" other associated fil-eswhich contain privileged informai.ion belween rDWR staff and our 1egalcouncil which has not been copied

Please renit the following for the cost of the copies and postage:

SJ,z . L7

Sincerely,

nie Robertson
ords Clerk

4o

ww
MICROFILMED

ocT I I s9{



my file as it relates to water right number

rDAHO DEPARTI,IENT oF IVATER RESOIIRCES
222 SHOSnONE ST. EAST
TWrN FATLS, IDAHC 83301

Dear Idaho Department of l{ater R€sources:

Pi-ease provide me with a c

J"n 25, 1993

( Date /

opy of aII information includ.ed tn
-0006

36-00070
my file ch you are not
being rele ased.

S5.ncerely,

ohn i{. Jones Jr.

w,
Name,;

A ss)

Idaho 2
( ,s ate, p Code)

a

Please advise me of any documents inreleasing to me and, why they are not
ylease bill me for the copy charge.

Ce3 Da'rrd B. Shaw, Adjudieation Bureau Chief
Idano Department of itater Resourees
J.3uL North Orchard. Street
Statenouse I'tail.
Boise, Id.afio 63'/2A-9vuu

MICHOFILMED
OCI I I E9rr



DIRECTOR'S REPORT COIWERSATION MEMO

PERSON(S) MAKTNG THE ENQUTRY:

lnclude address and phone no.

in case follow-up is needed.

EtLt friles

333

2. SUBJECT OF INQUIRY:

R
z /s7G .//t/ 3b - 7d 7,/.

3. RESPONSE TO INQUIRY:

A)aTei uR # 86-oo
dz

2

Ds T 36- oo d- -aot//F

4. IDWR STAFF AND DATE:

Print name and initial

WATER RIGHT Cl-AlM (Nos.)

//-g-
STelt eLel/ ,4ilD

/a-o 7a z/
MICROFILMED

ocl I I t99{f UTy n Brcc- -railes;
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MtcROt"lLMHtl

FEB 0 3 1993
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NOTIEE OF ERROR FORM
Aij'3-21+-l ?fiZ

Pleasetype or printclearly, fill outcompletely, and returnto: RFCET yFD

$:i""rff3:m;"t 
or water Resources sEp 2 J r99a

Boise, ldaho 83720-9OOO 0epettrrfffot1tr.et$r*r*-

The notice of error must be received at IDWR by the deadline date printed ' "ooutrioo$

below with your proposed recommendation.

youR DEADLTNE FOR FtLtNG A NoilCE OF rTFO"i,,ll:
I ii L.L I
I ii

1. Water right number: .J b- O7 o 7 1 {'l 'i 1l V irlirD
''' r 'l l'J /

. : I i ::,:.: {i.i ,.:...1 t.1:llr, ,:.,, r'i, ,,1 r. r h. ' .i r

l-:::,:l:',1 
'i ii' ti ;:l ;jli::;t''

ili
lr

.1il'-'t# jiit
\t., I iL

tj-\ L

2. Name:

weekday relephone Number: { s z- ls tr o MlSROFiLMEtl

TEAR AT PERFORATIONS AND COMPLETE FORM 6tr&+lffi3=,o,

Address:

Joht, W ior,"s f'v-D*lo;hf5 ? Jotte5

Boo J 6s
/ ol"st >'r-t c,'^ t 7 d t.A" B33r L



e

6. Date

(lnstead of filling in items 3 and 4 below you may rpclu'de a copy of your

proposed ' ,mmendation with the changes ma d on the copy.)

Describe the portion of proposed recommendation with which you disagree

tt" 
wl on'L,."t

h*--c[t--r ha]d '*

4. Describe the changes you wish to have made in the proposed recommendation

rDo not know if 33 permits are the ones decreed thru Bar S Ditch'

^pJllu" d copy of the perrnits to see if the total ts 325 inches'
f\r'r"d"-lninnt" ror tt,e 33 permits are from ttreatherby Springs on-ly and

Lnoi V,I"atherby, Thrle Springs and Hoagland T'nnel.

5. Describe why you disagree with the proposed recommendation:

/Do not know jf 33 permits are the ones decreed thru Bar S Ditch'

-u,r lNeuO copy of the pernits to see if t-'he total ts 325 inches'
110*"* lili*frt" ilr tne 33 permits are from lleatherby Springs only and

Go{'i,,leatherby, Ttrree springs and Hoagland Tunnel.

Ja, /992-

f )- na..<ta..:Y .'Xr*".!'L 'kt ? a n*<'tt-t^!a^rla)

SIGNATURE

L)



DIRECTOR'S REPORT COI{VERSATION MEMO

1 PERSON(S) MAKTNG THE ENQUTRY

lnclude address and phone no.

in case follow-up is needed.

2. SUBJECT OF INQUIRY: f

Btu,- 5 r.les
Pr) 4o x 26s
t/*oa, rrTA r/ rp 6 tssz

8sz-4rB

.z-

I

3. RESPONSE TO INQUIRY:

LL\-

L

u

a4-v

4. IDWR STAFF AND DATE Srcr/e ?tett,adt>

Print name and initia! O-2 2-

MICIROTILMtrD

WATER RIGHT Cl-AlM (Nos.):
3A - D7D7 /

FEB 0 3 t993



Stc'of ldoho ', 
,

:

DEPARTMENT OF WATER RE5OURCES
Southern Region, 222 Shoshone St. Eost. Twin Folls, ldoho 0330{ (2OS) 736-3033

CECIL D. ANDRUS
Governor

R. KEITH HIGGINSON
Direaor

14-Oct-1992

JOHN W JONES JR
BOX 265
HAGERMAN ID 83332

RE: RESPONSE To NoTIcE oF ERRoRs FoR CLAII{S 36-0006836-00069, 36-00070, AND 36_07O7L.

Dear Mr Jones

ISSUE = pERfOD OF USE FOR ALL CLAIMS

Your NoE(s) indicate that you would like the recommendationto show a longer season of use for irrigation. rrre-pirectorh.g approved extending the period or use for the Hagermanvalley to 3/IS to LL/J.S.

The proposed recontmendation is based on irrigation season ofuse standards adopted by the Director for the various regionsthroughout the state. ihese standards are based on theperiod of the year in which there is iess than a 7sz chanceof a 24 degree F. frost.
rn addition, since there are some years in which water can bebeneficiatly used for irrigatiott oi,t=ide the iriitiiionseason, the proposed Director's Report incrudes i-jenerarprovision which provides for irrig'ation outside theirrigation season under certain 

"""aiiions. The conditionsare that the water is beneficialry usedr €ls determined by thedirector; that, alI water right= ritt-i period ot-use outsideth9 irrigat,ion season, regaidle==. oi.fr'iority, are satisiieJ;and that the use does not conflict witrr the iublic interestas determined by the director. This proposeh generalprovision wirr be incruded in the oirlctorrs Report.

RESPONSE TO NOE FOR 36-00068 AND 36-00069

Ygur NoE questions the basis for recommending disallowal of aclaim to a previously decreed wateruight.

MICIROFILMEP

FEB 0 3 1993



JONES
PAGE 2
L4-Oct-1992

Under Idaho law, wat,er rights are limited t,o the amount of
water beneficially used for the purposes for which the water
rights were established. The amount of water beneficially
used is linit,ed to the amount that is actually used and is
reasonably required. For irrigation purposes, a reasonable
amount is the amount required using irrigation methods that
are reasonably efficient under current circumstances. If the
water right shown in a decree is no longer beneficially used,
then the water right is forfeited.

In your case, you filed nultiple overlapping claims. IDWR
determined the amount of water reasonably required for the
reconmended uses, based on available data and current rnethods
of analysis, and proposed to reconmend the most senior
claims that vrere within this total. To support
reconmendation of the notice of claims listed above, you will
need t,o submit evidence of beneficial use of an amount of
water greater than the total of the rights proposed to be
reconmended.

RESPONSE TO NOE FOR 36-O7O7L

The recommendation for 82 raceways was based upon the field.
examiner's findings of raceways in use as of L997. Expansion
of the system beyond the original licensed system will
require an application for permit even though the development
has already occurred as the development has occurred since
the May 20, L97L mandatory perrnit statute for developments
from surface water.

The 325 inches referenced in remarks was included within your
claim based upon the court findings in Case No. L667G which
stated that the 325 inches was to be discharged into the Bar
s ditch.

The Department does recognize that the rr33rr rights are only
from Weatherby Springs although it does not clearty state
that in the remarks section of your right. Within the rr33rr
rights, only Weatherby Springs is listed
Based upon currently available information, the period of use
has been changed as stated above but the other points in your
NOE(s) will remain the same.

MICROFILMHU

FEB 0 3 1993



JONES
PAGE 3
14-Oct-1992

If you still disagree with IDWRIs reconmendations, you wiII
have an opportunity to file an objection to the Directorts
Report with the court. When the Directorrs Report is filed
with the court, you will be mailed a notice that will contain
more information about the objection process. As part of the
objection process, IDWR will work with the claimants to
resolve disputed issues, including efforts to obtain
additional data which will be made available to the water
users.

Sincerely

Kelly K. Christensen
Sr. Water Resource Agent

MICHOFILMED

FEB 0 3 1993
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Twn

07s

+

IDAHO DEPARTMENT OF I{ATER RESOURCES
ADJUDTCATION CtAI}TS PROOF READING REPORT

( REGIONAL )

Prefix Translation: RESEARCH

+ Fi rst Name

vEri.i r-r rD u y -.tnm.L:ir.i.l' 
u 
I' 

u'

+ + Address

water Right Nunber - R35-07071

+---LastNane---
*** c - CURRENT OWNER ***

JONES JR

JONES

JOHN W

DELORTS D

+ Regi on
17 SOUTIIERN

+

Lot RFlg county

1-PO
2-
3-
ci ty-
Phone
1-PO
2-
3-
ci ty-
Phone

BOX 265

HAGERMAN

- 208-837-4580
BO'i 255

IIAGERMAN

- 208-837-4580

old (D) Number

State- ID

state- rD zip- 83332

status

-O LU

Jgl
E cr,:)

Oet
^-^-- IE 4rLrp- 6s5rz 

{) H

=

Priority Date
07 /08/L969

+

++

( 4'1 ) GooDrNG
( 47 ) GOODING

Period
---waterUse
Fron Period To Diversion volume

+

+

+

+

KW Usage +

+

Diversion Rate

73.050

+ - Total

+ +-
L-

stage
LI CENSE

+

--Tributary----
BILLIT{GSLEY CREEK
BILLINGSLEY CREEK
BILLINGSLEY CREEK

+--

+

+

- - Source
WEATIIERBY SPRINGS
TIIREE SPRINGS
IIOAGLAND TUNNEL

+

Point of Diversion - - -
Rng

t4E

Sec

30

Tract

SE SE NW
SE NE SW

Code

19

+ - Total Div. Rate
73 _ 050

Description

- FISH PROPAGATTON ot/0I

Total Div. volune +

L2/3t

- - Place of Use
Acres Code

Consumptive Use
0.0

++

+
ttn

07s

Rng

14E

LotT ract

NE SW

Description county

( 4-1 I cooDrNG

+

+

+

30 19 FISII PROPAGATION

TotaI Acres:

Diversion l,{eans - IIEAD Box, TWO 10" PIPES' ONE 24" PIPE & ONE 35" PIPE.

Non-Irrigation Use - FISH PROPAGATIoN, 82 RACEWAYS LARGE & SIltAtL

other Rights for sane Use - NoNE



+

AJO743NP
(oD-124 )

lfater right nurnber R35-07071

+
3601 07 7

+

+ Decree Plaintiff

+---
Date: 02/26/199L User Id: BEDKE
Date: 11l07/L99L User Id: ctELLAND

PER COIIVERSATION WITH BILL JONES
LARGE PONDS WEST - 6 X 2580 CU.
SMALL PONDS - 16 X 850 CU.

Subject: scc-STAFF REvIEw
Subject: FACILITY voLUI{E

oN 10-24-91-
FT. = L5,48O cu. FT.
FT. = L3,760 cU. FT.

LARGE PONDS ABOVE - 30 X 2580
LARGE PONDS BELOW - 30 X. 2220
IOTAL FACILITY VOLUI{E

and Flags Area - -

08/t8/92 THoRNToN

Court Report FiIing
objection Filed Date
Response FiIed Date
Clain Received Date

- - Adjudication Rights Dates

- 00/OO/O000 Field Itrspection uade
- OO/OO/0O0O Field Inspection FIag
- OO,/AO/OOOO verified Date
- 08//L9/L988 Last Amended Date

Receipt lluabe r
Pou Owae rshiP FJ.ag
Nane connector

CiviI Case Nunber
old Case lluDber
Old Judicial District -
Tenporary Right
water District
Federal/State Indicator -
Presunption Flag
Notice of Error Flag

O8/t8/92 11:57:53
Page 2

+

+

+ Decree Date +
00/00/0000

+

FT.
FT.
240 cu. FT

+

3957 6

P

36A
s

IDAIIO DEPARTMENT OF !{ATER RESOURCES
ADJUDICATION CLAII{s PROOF READING REPORT

( REGroNAr. )

Prefix Translation: RESEARCII

rici"rr" uoiu""-.i, -, zio ri. -"1:*u'n"
THE FOLLOWI$G RIGHTS ARE ALSO DIVERTED THROUGH POINT OF

DIVERSION DESCRIBED ABOVE:
36-00011.A, 36-000118, 35-00029A, 36-000298, 35-000338, 36-00033C,
36-00033D, 35-00033E, 36-00033F, 35-00033G, 35-00041A, 36-000418'
36-00041C, 36-00041D, 36-00042A, 36-00044, 35-00046 ' 36-00050 '35-00061, 36-00062, 35-00068, 36-00070, 36-00086c 35-00085D'
35-00086E, 36-00086F, 35-00086G, 35-00085H, 36-000105, 35-00115,
36-00119, 36-00120 , 36-!5L51 AND 35-11142.

THE APPROPRIATOR SIIATL CONTINUOUSLY ALLOIO 5.50 CFS FROI{
WEATEERBY SPRINGS TO BE DELIVERED INTO BAR S DITCE FROM TIIE
OUTLET OF FISH OPERATION DESCRIBED ABOVE FROIi{ I'IARCH 1 UNTII
NOVEI/IBER 1OF EACH YEAR, AND SHALL CONTII{UOUSLY ALLOW 4.OO CFS

rRO T WEATgERBY SPRINGS TO BE DELIVERED INTO THE BAR S DITCII FRO}T

THE OUTLET OF FfSII OPERATION DESCRIBED ABOVE FROIII NOVE}'IBER 1

UNTIT }'IARCH 1 OF EACII YEAR.
SOURCES FOR TIIIS RIGHT ARE WEATIIERBY SPRINGS ' TIIREE SPBINGS

AND TIOAGTAITD TUNNEL, ALL TRIBUTARY TO STILINGSLEY CREEI{.

old vfater Rigbt Nutrbers

- conditions of Apptoval - -
Conditions of Approval found

+ + Decree Defendant +

-Connent s-

C)
uJ

=.8tl- o?
CIctEcr
!2H

No

CU. FT
CU. FT

= 77 ,400
= 66,600

CU
CU
!1 3

(g SEED PONDS NOT USED)
Date: 08/1!/L992 User Id: THoRNToN Subject: TYPo coRREcTIoN

Audit Field.s ++

+

o8 /22/L990

o8 /18 /t992
oo /oo /oaoo
s001554
Y
AND/OR



STATE OF IDAIIO
DEPART}IENT OF !fATER RESOURCES

ADJUDICATION CLAIII VERIFICATIOIiI REPORT

00:06:35
07 //03/94

cLArU NUMBER: A36-0707L
PAGE: 13
QUICKLOOK INFOR}IATION O

WR ELE}TENT

PRIORITY DATE

POINT OF DIV

souRcE

PLACE OF USE

DIV. AMOUNT
cFslvoLur4E

CONSUMPTIVE USE

PURPOS ES

PERTOD OF USE

BASIS OF CLAIM

RE}lARKS

FIELD EXAM
Y/N

Y

CORRESPONDENCE
SENT,/RECETVED
BY WHOM/DATE

FIELD EXA}I
BY WHOII{/DATE

VERIFTED BY
CODE

J

COMPLETED
REVTEW
mtolI/DATE

CO}lPLETED
DATA ENTRY

WHOM/DATE

VERIFI ED
DATE

E
{CHANGE

ctArt{
Y/N

(r1
ctt
CD

(Q
e
cr
lJ.l
l,r-

rdlto$/

N
f 0 At

N

N

ri\J

^)

/

N

N-
/,2<\

x r'\l ),--a-

N
/v
N

o4-qg-
sc-r-/t+tl f

N

N

/v

N
l-

-lv

N
(.

trVERIFIED BYII CODES

TOPO MAP/ORTIIO-PQ
ASCS ljlAP
WATERfiASTER RECORDS =
NAPP PIIOTOS -
FIELD EXAM
OTHER (sEE RE}IARKS) =

THESE CODES ARE USED TO INDICATE IIOW THE FIEI,D EXAII{INER VERIFIED THE INFORI]IATION
USED FOR TITIS FIETD EXAI{INATION. INDICATED ARE ALt CODES WHICII APPLY.



STAfE OF IDAflO
DEPARTUEIiIT OF I'ATER RESOI'RCES

ADJUDICATTON CI.AII{ VERIFICA?TO![ REPORT

FIRST: JOSN w.

ID ZIP: 83332

O0 :05:35
07 /03/90

CLAM NUI{BER: A35-07071
PAGE: 1
GENERAL INFOR!&ATTOB

LAST: JOTIIES , JR.
ADDRESS: P-o. BoX 265
CXTY: SAGERI{AN
PEotiIE IYU!{.BER: 208-837-4580

OWNER CODE: C

LASE: JOTES
ADDRESS: P.o. BgX 265
CITY: SAGES,IIIAN
PgolIE I{U!{BER: 208-837-4580

oI{IIER coDE: c

FIELD EXA}I REQUIRED?

VERIFICATION REQUTRED DgE TO RE}TARKS?

XO REIiIARKS IN CLAIil

STATE:

5E
E Git
()Gt
fr,8AH
=

STATE:

FIRST: DELORIS D.

rD ZIP z 83332

FTELD
EXA}TINERDATABASE

.t[



PAGE: 2
FTELD EXAIITfAATON TNFOR!{A?ION

COITTACT PERSON: Btut {oNes PHONE

TI}TE:

PHO![E

NUUBER: (

NUUBER: (

cLAIlt NUUBES,: A36-07071

) P(DA'E or FrELD ,**. A y2l tgD
ACCOUPAHIED BY:

APPOIIiITNEIiIT UiA,DE: Y( ) N( A( (r?
cttcn
ct'
€
Elr|lr-

a
TU
EJ
EoE
O

RETATTONSTTIP TO CLAIfiAIVT

DTRECTTOIIS fo PROPERTY / REIIARKS



P.AGE: 3

PRTORTTY DAAE REVIEW PAGE CLAI!! NUMBER: A'35-07071

A

B

AJ CLAI}T:

WR RECORD:

# A36-0?071

# 36-0707t

STAGE: L

STAGE: L

FIELD EXAI{ REQUIRED?

DUE TO PRTORITY DATE DISCREPANCY? (Y/N)

PRIoRITY DATE: 07-08-1969

PRToRITY DATE: 07-08-L969

DATABASE
N

cfga
-i crt

EsrO(=tfrl
OH
E

c FTELD
EX}(}NER

ARE THERE OBVIOUS REASONS TO QUESTION THE PRIORITY DATE CLAI}IED?
rF YES EXPLAIN.

REMARKS

RECOIIII,IENDED PRIORITY DATE :
07-08-1959

REVIEViED BY /. c,-t

" t_t *<f

DA'E lha /q o



PAGE: 4
POINT OF DIVERSION REVIEW SHEET

A. AJ CtAII4 POINT OF DIVERSION AND SOURCE:

RTGHT TWP. RGE sEc.

CLAIM NUilBER: A35-07071

CNTY

A35-07071
A36-07 07 L

36-07 07 L
36-07 07 |

OTHER AJ CLAI}IS WTTII SAI\,IE AJ POD
A PREFTX R PREFIX
A35-00009 NoNE

07s L4E
07s 14E

30
30

07s L4E
07s L4E

30
30

UTR RECORDS IN SAI.IE 40 ACRE TRACT

t/4

L/4

L/4

NE
SE

L/4 LOT

LOT

O
tU

=EE cr?

oettr@r\ lrl\-/ rr

=

sw
NW

GOODING
GOODING

35-00009
36-00010
36-00011
35-00015
36-00016
36-00017
36-00033
36-00041
36-000 42
36-00044
35-00045
36-00060
36-00051
36-000 62
35-00063
36-00068
36-00069
36-00086A
36-000868
36-0010s
35-00115
35-00118
36-00119
35-00120
35-02029
36-077 40
36-00029
35-00046
35-02025

SoURcE: WEATHERBY SPRINGS
TTIREE SPRINGS
IIOAGLAND TUNNET

TRIB: BILLINGSLEY CREEK
BILLINGSLEY CREEK
BILLINGSLEY CREEK

L/4 L/4

B. WR POINT OF DIVERSION AND SOURCE:

RTGIIT TWP RGE . sEc. CNTY

NE
5E

AJ CLAI}TS TN SAI{E 40 ACRE TRACT
A PREFIX R PREFTX

sw
NW

GOODING
GOODING

OTHER WR RECORDS WITH SAME WR POD



36-00009
36-00010
36-00011
36-00015
35-O0016
3 6-0 00 17
36-00033
36-00041
36-000!!2
35-0 00 4 4
36-00045
36-00060
36-00061
36-00052
35-00053
36-00068
36-00069
36-00086A
36-0 00 8 5B
35-00105
36-00116
36-00118
36-0 01.19
36-00120
36-02029
36-071 40
35-O9029
36-00045
36-O2025

A36-00009
A35-O0033c
A36-00060
A36-O0 0 I 6G
A36-00119
A36-00033D
A36-00063
A36-00116
A36-00086r
.A3 6-00 0 86H
A35-000118
A3 6-0 0 01 1A
A36-00011c
A36-00105
436-00120
.A36-00061
A36-00052

17',-/L

BILLIFGSIEY CREEK
BILLTflGSLEY CREEK
BTI"LINGSLEY CREEK

t[ot[E

G
lLJ

=Jc
()e
{E rr
C)H
=

SOUBCE: I'EASHERBY SPRTIqGS
rRREE SPRINGS
EOAGLAIiID TUiTIIEL

C. FTEI,D EXA}T REQUIRED?

REilARKS:

TRIE:

DUE TO POD DTSCREPANCY? (Y/N
DUE TO SOURCE DISCREPAIICY? (Y,/N

4,1t4*<

FTEtD
DAfABASE EXA.I.!II[ER#Y

N

,; D ': t.t,



PAGE: 6
POINT OF DIVERSTON REVIEW SEEET CONTINUED CLAIItt NUIIBER: A35-07071

RECOI.TUENDED POI$l:x(S) OF DIVERSION
TI{P . RGE. SEC.

SOURCE:
LOT COUNTY1/4 t/4

?& ffie Ne t^)-ft Etl
q7j-T

dtu o[l
TRIB: BILLTNG5LEY CREEK 

=,o*", '? /(a /4 o 
=========== ========== ==================== =====S1f5==

REVIEWED BY: l- a--

W uJ6,4+#egv 5 (rzTN65
ila*6 L.+N D (uN^/eL
';He. 5/E EN 49

o
nr
L:z

aocrtcn
cr?
G'
CD
lrJ
lJ-

ouRc



PAGE: 7
PLACE OF USE REVIEW SHEET

A. ROOT Ii'ATER RIGIIT NUUBERS:

B. POU LISTING

TWP RNG SEC L/4 L/4 tOT NAME

ctAIM NUHBER: A35-07071

A35-07071

AJ
*/AcREs

WR

*/AcREs
LANDSAT
DATA

FIELD
EXAM.

RECOMM
ACRES n

s
JONES,
JONES,
JONES,

JOHN W

JOIIN W

JOgN-W
JOITN W

A36-00068
A36-00069
A3 5-00 0 70

/40.0
/40.0
// 40 .0

36-00068
35-00069
36-00070

JR
JR
JR
JR

cr?
cnt
CD

CD
C:)
ctrt
lJ.ll&

Jir

a
TOTAL ACRES L36-0707 L

ARE IRRIGATED ACRES FOUND IN TRACTS OTHER TI{AN INDICATED ABOVE, Y(
IF YES SEE ATTACHED SHEET:

) N( 
'

C. FTELD EXAI{ REQUIRED?

DUE TO POU DISCREPANCY? (Y/N)

PRESUMPTION FLAG:

REUARKS:

DATABASE
Y

E1IUFNER
FIELD

F

RECOI,II4ENDATIONS :

TOTAT ACRES:

REVIEWED BY: 5Y-u-- DATE: 0



PAGE: 8
PURPOSES REVIETd SHEET

A. AJ CLAII{ED USES

CLAII,I NU}TEER: A35-07071

DIVERSTON QUANTITY
73.050 cFs 52794.00 AFIA

73-050 cFs 52794.00 AFIA

DIVERSION QUANTITY
73 .050 cFs 52794.00 AFIA

73 .050 cFs 52794.00 AFIA

) Explain in renarks, be1ow.

e'36-07071

B. WR RECORDED USES:

36-07 07L
PURPOSES

FTSI{ PROPAGATION

PRESUMPTION FLAG

C. FIELD EXAI{ REQUTRED?

DUE TO WATER-USE DISCREPANCY?
DUE TO DIVERSION RATE DISCREPANCY?
DUE TO PERIOD FROM/TO DTSCREPANCY?

REMARKS:

FROM
MONTH/DAY

01-01 TO 12-31

TOTAL DMRSION RATE/VOLUXE CLAIMED

MONTH/DAY
FROM 01-01 To 12-31

TOTAL DMRSION RATE/VOLUIIE CLAII{ED

PURPOSES
FISH PROPAGATION n

r-u

=Ef o':)

oetgc!
r\ lrJ

E

DATABASE
FIELD

EXA}TTNER
(v/N)
( Y,/N )
( Y,/N )

A)tuN
N
N

D PERIOD OF USE:

RECOMI4END AS CLAIMED?

RECOMI4END TO WR STANDARDS OR OTHER?
"t4 N(

Y( ) N(



PAGE: 9
DIVERSION A!,IOUNT REVTEW SEEET

A. DOES DIVERSION RATE CLATMED AGREE I.{ITH EXISTING RECORDS?

CLArI.t NU!{BER: A35-07071

AJ TOTAL CLAIMED DIVERSION RATE:
WR ROOT RIGITT TOTAL DTVERSTON RATE:

MEASUREI4ENT METHOD

FLOW MEASUREIITENT

SEE ATTACHED CALCULAEIONS

IF YES CO}IPLETE OVERLAP REVIEW.

t(./) N(

DIV.
DTV. RATE RATE/ACRE

12.500
0.500

0 -024

73 - 050
73 .050

cFs
CFS

ntu
J
tLoffi
{:
E

6r:
CD
cnt

fr?
e)
CD
rJ.J
l.l-

**i IF No or IF STATUTORY cLAIll or BENEFICIAL usE then flou neasuretlent required.ii If an anount snaller than the original diversion rate is i*
** claj.rned and an exan is NoT required, explain in renarks. **

FLOW }{EASUREMENT REQUTRED?

DUE TO STASE OR DIVERSION RATE DISCREPANCY? (Y/N}

FIELD

B

DATABASE E
lV

JOHN W
JOHN W.

xffynnn

C. ARE OTHER WATER RIGHTS USED? Y

OTIIER RIGHTS LISTED IN CtAIil:

LIST ALL RIGHTS WITI{ A SAT{E POU AND

-F
NONE

TRRIGATION USAGE:

CLAIM

A35-00068
A36-00070

NO RIGHTS WTTH

WEATHERBY SPRTNGS
SPRING

NA!{E

JONES, JR.
JONES, JR.

IRRTGATION

SOURCE Drv. voL.
DIV.

voL. /ACRE

SA]4E POU BUT NOT USED FOR



PAGE: 10
DIVERSION A!{OUNT REVIEW SIIEET COIIIIilUED

D RATE/VOLU}IE CALCULATTONS: (TRRIGATION)

cLArI{ NUUBER: A36-07071

1b. CALCI'LATIONS1a. TRRIGATION RATE
ACRES x 0.02 CFS/ACRE = cFs

(Taken f ron p,/u review)

DOES AIIIOUNT CLAI!{ED EXCEED O.O2 CFSIACRE? Y{ )N(

**T XF YES ADDITT'ONAL V'ATER USE FORI{ FILED AND ATTACIIED? Y( )N(

2 IRRIGATION CONSUIiIPTIVE USE

CLAMED Co$SUI{PTXVE USE = 
^F,/A

ACRES x CoNSUII?TM VoL. AF,/A FOR AREA

TOTAL COHSUI{PTIVE USE AF//A

IRRTGATION DIVERSION VOLUUE

CLAII{ED DMRSIotr VOLUII1E = 52194.00 AF/A

ACRES x DIVERSTON VOL. AFIA FOR AREA

TOTAL DIVERSION VOLUIIE AF,/A

4. CALCULATIONS FOR USES OTEER, TIIAN IRRIGATION:

SEE ATTACHED SHEET? Y( } I{il

REI{ARKS: (Inc1ude linitations on coNsUI{PTfvE UsE for coabi.ned rigbts-)

o
rrl

=s[frDoer
[t@AH

3



PAGE: 11
DIVERSION AI{OUIIIT REVIEId SIIEET CO![TI![UED cLAIl4 NUltaER: A36-07071

RECOI{I{Et\lDAf rOnS:

REC.
PURPOSES

REC. PERTOD
FROIT TO

REC. DTV
RATE CFS

DIV
AF/A

DATABASE EXA}!TNER
52794 .00

52794.OO

REC - CONS -
T'S E

REC
voI, HE

iE cD
Oet
E@
12H
=

FISE PROPAGATION

TOTAL FOR TEIS RIGST

01-01 12-31
DA,qABASE EXA!4II1TER

73 - 050

73 - 050

DATABASE
0.0

0.0

EXA}TINER

REVIE}TED BY: So--,' DATE: ?-z- ro

Cog

Do 6 flkt. Jow



PAGE: L2
BASIS OF CLAI}T REVIEW SHEET

OWNERSHIP

CLAII{ NU}IBER: 436-07071

CHECK ONLY TEE FOLLOWING TITAT APPLY

FORFEIT/ABANDON
ADDITIONAL DIV. AI4OUNT

ACCEPTED
AS CLAI}!ED(17

NEEDS
REVIEW()()()J-Yits

n
!-u
EJ
tL
Eg

(t1
crtcr,
ct)
e
@
lrlIL

SPLIT I,fATER RIGHT REVIE'[d

RooT WATER RIGHT NUUBER. 36-07071

TOTAL DIVERSION RATE OF WR SPLITS

SPLITS:

OLD RIGHT CURRENT
NUMBERS CLAT}I NUMBERS

A36-07071

TOTAL CFS

DIVERSION RATE REVIEW

DATABASE
73.050

EXAI{INER
cFs

DIVERS ION
RATE

73 - 050

73.050

CURRENT NRN

CLAIM NUM.
'R" DIV.

RATE
WR RIGIIT

NU}TBERS
DIVERSTON

RATE

73.050

73.050

35-07 07 t

SUM CFS RATE OF THE SPLITS EQUAL TIIE ROOT RIGHT CFS RATE? {Y,/N)
is the nritten revierd sheet attached? (Y/N)

DATABASE
Y

FIELD
EXA}TINER

YDO THE
rF I$O,

REMARKS:

AUTHENTICATION:

o

)T

SIGNATURE:

NAI{E OF FIELD EXAIV1INER:

DATE:

TITLE:

B
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JONES & SANDY TROUT FARM

Jones & Sandy LivesLock Co.
Box 265
Hagerman, Idaho 83332

Plate 15

-..-.,..,q*,1;;i 
.; -

Map Location:

Water Flow: 72 CFS (Max.)
30 CFS (Min.)

Water Temp. : 5BoF 15.5oC

f;fi ffi

fifitt

$frfi[

Started in L97L

Water Source:. Three Springs and l,leatherby
Spr ings

Water Discharge: Billingsley Creek

H-5

Alkalinity
Conductivity
Phosphate
Hardness (Total)
Sodium
Magnesium

154 ppm
770 pmhos

ppm
ppm
ppm
ppm

Water Chemistry:
Dissolved Oxygen
pH
Nitrat e
Hardness (Calcium)
Calcium
Potass ium

9.30
B.18
0. B7

B6
L7 .5
7.3

ppn

Ppn
ppm
ppm
ppm

0. 16
L7L
30

22.5

Fish Rearing Spacez L45,900 cubic f'eet in 72 ponds

Water Replacement Time: 33.7-81.0 minutes

MICROTILMET}

FEB 0 3 19s3
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o
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8
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10

l1

12

13

14

16

16

L7

18
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24

25

26

LAW OTFICES

IIEPWORT}i
IIUNGESTER

And
FELTO}I

51'IPIJI,NTION OIT FAC'I'S _I_

JAN?,: i9zg o o
IiJ E

/li'il il 1 1'ril(r

Ittlar'ti:rtt:l i:f \'iii'.ri l)1,11t1rr;1'

.'j,'i'1leir litillir:r l) | l:';t

r'riil.': il,).
HEPWQRTH. }IUNGESTER d FELTON

Bank & Trust Building
Post Ollice Box 389

Twin Falls, Idaho 83301

Tel. No.208-734-7510
Attorneys tor Pl.rint.if fs

,a4" fi 7-7-",.

,"r: .1!

ltllglrg-' il';'"-; ;ri'''

li'ii,-.ri.....

IN TIIE DISTRICT COUR'I'OIT TIIE IiIT'I'II JUDICINL DISTIIICT OIi TIIE

STATE OI' IDNIIO, IbI NND FOR TTIE COUN'TY OIi GOODII{G

JOlllJ IV. JONIIS, JR. , and DELORIS D.
JONES, husband and vtife; and tJ. n.
SANDY and FLORENCtr l'1 . SANDY, husband
and wife, dba' JONUS nND SANDY

LIVtrSTOCK,

Plaintiffs,

RESERVOIR LN}JD COI'IPAI'IY, I}JC. , AN

Idaho corporation; i(NAKE EYE LIiNI)
& CATTLE CO. and VII]JO ftANnGtrIiIlNT

CO.; dba BUCIitrYE LAND CO. ; BUCKDYtr

LnND CO.; CLIfFOItD PII'I'trRSOI'l ; Ol'lItl E.
LORANGtrR and BtrVEllL,Y B. l,ORAl.lGDR,

husbrrrrd and '.vif c ; !{ALLACD \{. BA'l'ES

and LOLEITA V. BnTItS, husbancl ancl
rvif e; RICTIARD P. SAUER and LUCILLE D.

SAUtrll , husband and vri f e ; SIIELDON G.

CARLIITON and Bn IIBARA S. CARLII'IOIJ '
husband and rvife; EDNA 11 . (BELL) REA;
STANELY J. HOSI(OVEC and BETTY
IIOSKOVEC, husband and wif e; ALlillED
tl . COLE and PIIYLLIS A. COLE, husband
and lvif e; ELLIS & WDIR, IllC. , a
dorncsLic corporatlotr; ItAROLD V.
I{OLIt{D and LOIS C. tVOLItJII , htrsb:tnd
and wil-c; FllllD S'I'LJ]t'l'[VnN'f anr] JOYCIj
E . S'I'Ull'l'[VAN'l', husband and wi f c ;
and DOES I TllROUGll V,

Dc fendan ts .

S'I]IPUI,NTION OIT FNC'I'S

*********

t( * \* * * * * * *

Casc No. L6676

28

ICHOFILMEi]

FEB 0 3 tg93
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LAW OTnCES

TIEPWOnnl
NI'NGESTNR

ADd

FE.TON

I COMES NOt"t the parties through their attorneys of

record and stiPulate as follows:

I{HtrREAS, the Bar s clitch carrying water frorn weatherby

Springs across l]illingsly Creek consists of an open ditch and a

series of metal PiPes;

lvtlEREAS, on or about 1960 or 1961, a steel pipe with

an outside diameter of 24 inches was welded near the mouth or

inlet portion of thc pipe or siphon crossing B-illingsly Creck;

WHtrREAS, at all times since 1960 or 1961, to the

present date, this pi-pe or siphon has been restrictecl at its

inlet by a section or sections of metal pipe having an outside

diameLer of 24 inches;

WllEltEAS, the maximum flow dischargc for said original

pipe or siphon at all times since 1960 or 196I has bcen 325

miners inches of water; and,

WHEREAS four other reputed or alleged cliverters of

water from the Bar S ditch downstream from said crossing at

Billingsly Creek have been discovered, who have not been named

in the above-entitled proceeding and who, therefore, cannot be

bound by any juclgment, clecree, adjudication or stipulation

entered in the above-eutitled proceedi-ng;

AII parties, bY and through their attorneys of record,

agree ancl stiPulate: : ..

1. (a) Lhat plaint-if f s shall conLinuously, and on

a year round basis, allow 325 mincrs inches of water fron

l.leat-herby Springs Lo b; delivcr:ccl into tl.rc l-lar S ditch fr:onr the

outlet of its fish hal-che{)' opcration upon Lhc cxpross condition

STIPULNTIOI'I OT FAC'I'S -2-

IOROFILMET)

FEB 0 3 1993



I

10

11

12

13

1d

15

16

L7

18

19

20

2l

24

26

26

27

28

utw orflcts
IIEPWORTH
}IUNGESTER

A!d
FELTON

STIPULATION OF IiNC'fS -3-

By
Jolt C. llepwor PIa-inLiffs

precedent that defenclant Buckcye Lalld Conlpany enclose on or before

January I, 19B0, the existing open Bar S ditch with a suitable

enclosed pipeline along l-he entire reach of said Bar S ditch

Iocated on the property presently owned by plaintiffs downstream

from plaintiffs fish hatchery operation; or in the alternative,

(b) in the event said opcn ditch is not enclosed

as set out in subparagraph (a) immediatefy above, that plaintiffs

shalI continuously allow 325 miners inches of water from l^leatherby

Springs to be deliverecl into the Bar S ditch from the ouLlet of'

its fish hatchery operatj-on from March I until Novcmbcr I of

each year, and plaintiffs shall continuously allow 200 mj-ners

inches of water from weatherby springs to bc delivcrcd into Lhe

Bar s ditch from Lhe outlet of its fish hatchcry opcration frorn

November I until l4arch l- of each ycar.

2. that thc trial date schedul-ed for this mattcr be

vacated to allow these individuals to be named so as to provide

for a full adjudication of the water rights of aII individuals

diverting water along said stream;

3. that aII other issues of 1aw ancl Eacf- not stipula

by the parties hercin are reservcd ur-rtil the time of trial.

DATED this daY of JanuarY , L919 -

IIEPI{OIT'ITI , NUNGtrS'TER & FtrLTON

MI HOFILMEU

FEB 0 3 lg93
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LAW OFFICES
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ORDER

Bates; Richard P. Sauer and Lucille
Sauer; Sheldon G. Carl-eton and Bar-
bara S. Carf eton; Edna M. llea;
Sl-ancly J. Ilosl<ovec and Behty
Hoskovec; and Alfred i{. Cole.
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District

IT IS SO ORDERED.
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IN TIiE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THB

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

JOHN W. JONES, JR
DELORIS D. JONES,

, and
et al

CASE NO. 16616

Plaintiffs, I'IEMORANDUM OPINION

VS

RESERVOIR LAND COMPANY, INC
et al,

De fendan ts

The matter before the court is defendants' motion to
amend the order of this Court dated January 22, L979 incorporating
a stipulation by all parties concerning their respective water
rights in Weatherby Sprinqs. The defendants' contend that their
attorneys signed the stipulation under the mistaken impression
that it called for 325 miner's inches of water to be delivered through

the Billingsley creek siphon. In fact, the stipulation states that
the water is to be delivered into the Bar s Ditch from the outlet
of plaintiffs' fish hatchery operation. Though some comment was

made at oral argument and in defendants'brief as to counsels'
Iackofauthorit}'tomakethestipulationasworded,thereisnothing
in the affidavits filed with the Court to support that proposition.
If there was a mistake in the formation of the stipulation it was

unilateral, not mutual. Typically, a mutual mistake is required to
rnake a contract voidable. RestatemenL, contracts s 503. The stip-
ulation explicitly deals with the problem of water loss in the Bar S

Ditch. If the clefendants place a suitable enclosed pipe line along

the ditch by January l, lc8o they are entitled to 325 miner's inches

year round. If not, they are entitled to merely 200 inches from

November l- to r4arch I of each year. The stipulation underscores the

fact that the parties were well aware of the excessive water loss
problem in the Bar s ditch at the time it was signed. It is weII

recognized in rdaho that only a reasonable loss in transport is
allowed to the holder of a water right. Glenn Dale Ranches Inc. v.

Shaub 94 ldaho 585, 4g4 P.2d IO2g (L9721. The court cannot believe
that the dispute now before it centers arouncl an amount of water which

would constitute a reasonable loss. It must involve water substantially
in excess of that amount, If so, the defendants are not entitled to

the water uncler the Glenn Dale Ranches case. Accordingly' the Court

sees no reason to excercise its discreLion in favor of the defendants'

The motion to alter or amend is denied. There appears no reason to

order specific performance of the stipulation at this time'

l!

HOFILMtrt]

EB 0 3 l$fil,
MEMORANDU}4 OPINION/I

MI



)

Dated tr'r= 27 day of

l

However, the Court will not hesitate to enforce its order should
it be necessary to do so. No attorneyts fees witl be allowed,

, L979.

as
D trict Judge
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