IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

06/26/2006

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :
QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

67-4470

LOLA DEANE KERNER
1733 WEISER RIVER RD
WEISER ID 83672

MILTON KERNER

1733 WEISER RIVER RD
WEISER ID 83672

WEISER RIVER
3.130 CFsS

06/01/1966

TRIBUTARY: SNAKE RIVER

T10N ROSW S1 SWNW Within WASHINGTON County

T10N RO5W S1 NWSE Within WASHINGTON County

PURPOSE OF USE

IRRIGATION

IRRIGATION Within WASHINGTON County

T1O0N RO5W S01
T1O0N RO5W S01
TLON RO5SW S01
T10N RO5W S01

T1O0N RO5W S01

SWNE

SWNW

NESW

SESW

SWSE

171.5 ACRES TOTAL

PERIOD OF USE

27.00
28.00

40.00

03/01 11/15

T10N RO5W S01 Lot

T10N RO5W S01
T10N RO5W SO1

T10N RO5W S01

UANTITY
3.130 CFs
4 NWNW 2.00
SENW 25.00
NWSW 12.00
NWSE 29.00

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

EXPLANATORY MATERIAL:

Thig partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no

later than the entry of a final unified decree.

Code.

BASIS OF CLAIM -~

Beneficial Use

Section 42-1412(6), Idaho



SRBA Recommendation:

67-4470

Legend

® Point of Diversion
Place of Use
[] Townships
PLS Sections
Quarter Quarters

T10N

Z

Washington County
IDWR Basin 67

0 0.3 0.6 Miles

Prepared by M. Van Bussum e ———
On Monday, June 26, 2006
1987/88 Aerial Photography




Page 1 06/26/2006

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 67-4470 V1
WATER RIGHT NUMBER: 67-4470 V1

Owner Type Name and Address
Current Owner LOLA DEANE KERNER

1733 WEISER RIVER RD
WEISER, ID 83672
(208)549-2795

Current Owner MILTON KERNER
1733 WEISER RIVER RD
WEISER, ID 83672
(208)549-2795

Priority Date:  06/01/1966

Basis: Beneficial Use
Status: Active
Source Tributary
WEISER RIVER SNAKE RIVER
Beneficial Use From To Diversion Rate Annual Volume
IRRIGATION 03/01 to 11/15 3.130 CFS
Total Diversion: 3.130 CFS
Location of Point(s) of Diversion
WEISER RIVER NW1/4SE1/4 Sec. 1, Twp 10N, Rge 05W, B.M.
WASHINGTON County
WEISER RIVER SW1/4NW1/4 Sec. 1, Twp 10N, Rge 05W, B.M.

WASHINGTON County

Place of Use
IRRIGATION
Twp Rge Sec | NE | NW ] SwW ] SE ]
| NE JNW]SW | SE | NEINW{SW | SE I NE [NW|SW]| SE | NE]NW]SW] SE | Totals
10N 05W 1 | 270 1 20 280 250]400 120 0] 290 15 | 1715
I I L4 | ! !

Total Acres: 171.5

Conditions of Approval:

1. C18 This partial decree is subject to such general provisions necessary for the definition of the rights or for
the efficient administration of the water rights as may be ultimately determined by the Court at a point in
time no later than the entry of a final unified decree. Section 42-1412(6), Idaho Code.

Remarks:



Page 2 06/26/2006

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 67-4470 V1
Comments:

1. mvanbussum  6/26/2006 POU
Comment: POU shape digitized according to Bruce Kerner, son of claimant, description of irrigated lands.

2. mvanbussum  6/26/2006 PODs

Comment: According to Bruce Kerner, son of claimants, there are two PODs. PODs digitized from estimation of PODs
when PTO pump is in place.

3. mvanbussum  6/26/2006 Quantity

Comment: Recommended quantity as claimed. Theoretical calculation of capacity exceeds quantity claimed. Quantity
recommended is about 0.9 inches per acre.

4, mvanbussum  6/26/2006 Period of Use
Comment: Recommended IDWR standard season of use.

5. mvanbussum  6/26/2006 copied from remarks

Comment: THIS WATER IS PUMPED ALL ALONG THE WEISER RIVER IN THE LEGAL LAND DESCRIPTION GIVEN
FOR THE POD.

Dates and Other Information:

Decreed Date:

Enlargement Use Priority Date:

Enlargement Statute Priority Date:

Defendant:

Plaintiff:

Civil Case Number:

Judicial District:

Notice of Error Flag:

State or Federal: S

Owner Name Connector:  OR

Water District Number:;

Generic Max Rate Per Acre:

Generic Max Volume Per Acre:

Swan Falls Trust or Nontrust:

Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False
Combined Use Limits:

Element Reviewed/Verified Dates:

Element Last Reviewed Date Reviewer Last Verified Date  Verifier Status
Contacts 6/26/2006 2:15:19 PM  mvanbussum Active
Priority Date 6/26/2006 2:17:02 PM mvanbussum Active
POD 6/26/2006 2:17:18 PM  mvanbussum Active
Source 6/26/2006 2:21:55 PM  mvanbussum Active
POU 6/26/2006 2:22:18 PM mvanbussum Active
Use 6/26/2006 2:25:45PM  mvanbussum Active
Season 6/26/2006 2:26:07 PM  mvanbussum Active
Quantity 6/26/2006 2:28:47 PM mvanbussum Active
Summary 06/26/2006 mvanbussum  Active

Summary 06/26/2006 mvanbussum  Active



Page 3

Verification Log:
Element

06/26/2006

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 67-4470 V1

Date Time Stamp Reviewer Log text

POD

POD
POU

General

Source

POD

6/26/2006 2:17:17 PM mvanbussum (No) 1. Is the basis of this claim a Decree or
License?
(No) 2. Is the basis of this claim a Application or
Permit?
(No) 6. Is there evidence that there has been a
change in the POD?
(Yes) 9. Does the file contain all the necessary
information to verify the POD?
(No) 10. Is a POD remark and/or condition
required?

6/26/2006 2:18:58 PM mvanbussum Updated shape
6/26/2006 2:23:57 PM mvanbussum Updated shape for Active POU

6/26/2006 2:17:01 PM mvanbussum (No) 1. Should this water use have been
included in a later court decree of the water rights
from this source?

(No) 4. Is the basis of claim decree or license?
(No) 7. Is the basis of claim a Application or
Permit?

(No) 8. Is the basis of claim a posted notice?
(No) 9. Is the Priority Date of this water use after
the date a permit is required for the source and
the water use?

(Yes) 12. Does the claim file contain sufficient
evidence of Priority Date?

(Yes) 15. Is the basis of claim coded correctly?
(No) 16. Is a Priority Date remark and/or
condition required?

Description for Question 12/13 - Affidavit from
Bruce Kerner on file, who has been on property
since late sixties.

6/26/2006 2:21:54 PM mvanbussum (No) 1. Is the basis of claim Decree or License?
(No) 2. Is the basis of claim an Application or
Permit?

(No) 6. Is the basis of claim a Posted Notice?
{No) 7. Is there evidence that there has been a
change in the source?

(Yes) 10. Does the file contain all the necessary
information to verify the source?

(No) 11. Is a Source remark and/or condition
required?

Description for Question 10 - Field exam
conducted 3-20-2006 and imagery verified
source.

6/26/2006 2:21:10 PM mvanbussum Updated shape
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Use

Season

Contacts

Quantity

06/26/2006
IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 67-4470 V1
6/26/2006 2:25:44 PM mvanbussum (No) 1. Is the basis of this claim a Decree or
License?
(No) 2. Is the basis of this claim a Application or
Permit?

(No) 6. Is there evidence that there has been a
change in the Purpose of Use?

(Yes) 11. Does the file contain all the necessary
information to verify the Water Use?

(No) 13. Is a Purpose of Use remark and/or
condition required?

Description for Question 10,11,12 - Field exam
conducted 3-20-2006 and imagery verified
purpose.

6/26/2006 2:26:06 PM mvanbussum (No) 1. Is the basis of claim Decree or License?
(No) 2. Is the basis of claim a Application or
Permit?

(No) 6. Is there evidence that there has been a
change in the Period of Use?

(Yes) 12. Does the file contain all the necessary
information to verify the Period of Use?

(No) 13. Is the basis of claim a decree, license,
or a transferred beneficial use right that has had
the Period of Use administrativly determined?
(Yes) 15. Is irrigation claimed as a Purpose of
Use?

(No) 18. Is a Period of Use remark and/or
condition required?

6/26/2006 2:15:18 PM mvanbussum (No) 1. Do you want to schedule an
appointment?

Comment for 1: Field exam conducted
3-20-2006.

6/26/2006 2:28:45 PM mvanbussum (No) 1. Is the basis of this claim a Decree or
License?
(No) 2. Is the basis of this claim a Application or
Permit?
(No) 6. s the basis of claim a posted notice?
(Yes) 7. Is a flow measurement required?
(No) 9. Is the source Groundwater and does the
purpose of use require a diversion volume limit?
(No) 11. Has a diversion volume limit been
established by a decree, license or transfer for
this water use?
(No) 12. Is a Quantity remark or condition
required?
Description for Question 7 - Theoretical
calculation in file shows capacity of 23 cfs.
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Summary

Summary

POU

POU

Water Supply Bank:

06/26/2006

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 67-4470 V1

6/26/2006 2:29:39 PM mvanbussum (No) 1. Is the basis of this claim a Decree,
License, Permit, Application or Posted Notice?
(Yes) 3. Is the water being used for all of the
purposes claimed and to the extent claimed?
(No) 5. Does this right have any combined use
limits with other rights?

(No) 6. Is an additional remark and/or condition
required?

(Yes) 7. Would you like to view the
recommended right?

(No) 8. Is this a split or combined right?

(No) 9. Do you have documents you would like to
attach or link to the file?

(Yes) 10. Would you like to set the verification
date?

6/26/2006 2:30:49 PM mvanbussum (No) 1. Is the basis of this claim a Decree,
License, Permit, Application or Posted Notice?
(Yes) 3. Is the water being used for all of the
purposes claimed and to the extent claimed?
(No) 5. Does this right have any combined use
limits with other rights?

(No) 6. Is an additional remark and/or condition
required?

(Yes) 7. Would you like to view the
recommended right?

(No) 8. Is this a split or combined right?

(No) 9. Do you have documents you would like to
attach or link to the file?

(Yes) 10. Would you like to set the verification

date?
6/26/2006 2:22:17 PM mvanbussum (No) 1. Is the basis of this claim a Decree or
License?

(Yes) 2b. Is the POU required?

(No) 3. Is the basis of claim a Application or
Permit?

(No) 7. Is there evidence that there has been a
change in the POU?

(Yes) 13. Does the file contain all the necessary
information to verify the POU?

(No) 14. Is a POU remark and/or condition
required?

Description for Question 13 - Field exam
conducted 3-20-2006 and imagery verified POU.

6/26/2006 2:24:08 PM mvanbussum Updated PLS for Active POU



Il THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A67-04470
Date Received: 9/26/1989
Receipt No: <~y M004698
Received By: <74

4

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: MILTON KERNER 208-549-2795
Address: 1733 WEISER RIVER ROAD
WEISER, ID 83672
OR
Name: LOLA DEANE KERNER 208-549-2795
Address: 1733 WEISER RIVER ROAD
WEISER, ID 83672
2. Date of Priority: JUN 01, 1965
3. Source: WEISER RIVER Trib. to: SNAKE RIVER

4, Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
10N 05w 1 NE SW WASHINGTON
NW SW WASHINGTON
SE SW WASHINGTON
NE SE WASHINGTON
NW SE WASHINGTON
SW SE WASHINGTON

5. Description of diverting works:
PORTABLE PUMP, PIPELINE, SPRINKLERS

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.

IRRIGATION 03/1% 11/15 3.130
7. Total Quantity Appropriated is:

3.130 C.F.S. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.
9. Non-irrigation uses:
NONE
A67-04470 Page 1 Date: 09/26/89

SCANNED
APR 1 & 200!
MICROFILMED

0CT 02 1992



10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
10N 05w 4 NW NE IRR 3.0
SW NE IRR 40.0
NE NW IRR 13.0
NW NW IRR 40.0
SW NW IRR 33.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 13.0
SE SW IRR 4.0
NW SE IRR 22.0

Section Acres 248.0
Total Acres 248.0
11. Place of use in counties: WASHINGTON
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
A67-00005, A67-02374, A67-02169

14. Remarks:

THIS WATER IS PUMPED ALL ALONG THE WEISER RIVER IN THE LEGAL LAND
DESCRIPTION GIVEN FOR THE POD.

15. Basis of Claim: STATUTORY CLAIM

A67-04470 Page 2 Date: 09/26/89

MICROFILMED
0CT 021332



16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not u//pwish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are tr

ue and correct.
Signature of Claimant(s): Z;Z) (&'ZZZ) Z;Zng / Date: 7/,? é/f7
7 v 4

Date:

State of Idaho )
) SS.
County of (;}1;7 )

Subscribed and sworn (or affirmed) before me this i ,/9y/£;£i;/

/

of &0/ 19 f7 Wfﬁ e LAl r—
> v ( Nottary Public

Seal ; -
Residing at Zglljef cé;/;;éé5

My Commission Expires §>';Z‘7€;§}9/

W)

A67-04470 Page 3 Date: 09,/26/89

MICROFILMED
0CT 02 1992
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DEPARTMENT OF
WATER RECHI IR

Kerner Cattle Company
1819 Weiser River Rd.
Weiser, ID 83672

May 30, 2006

Idaho Department of Water Resources
Attn: Monica

P.O. Box 83720

Boise, ID 83720-0098

Dear Monica:

I apologize for taking so long to get back to you. I cannot find an agreement between
Weiser Irrigation District and the Galloway Ranch to deliver water for $12 per year. 1
have enclosed a copy of the agreement I found and a cancelled check written by my
father to Weiser Irrigation District for water delivered to both the Galloway and
Breshear’s properties for 1996.

Again, I apologize for the delay. Please don’t hesitate to contact me if needed. Our
phone numbers are 208-549-2174 at home or 208-549-3748 at the ranch.

Sincerely,

&«wuéuw

Bruce Kerner

SCANNED
JUN 0 1 2008



IN THE MATTER OF
NOTICE OF CLAIM TO
A WATER RIGHT NO.(S)

)

)

)

- 67- Wio——
)

)
)

AFFIDAVIT

State of Idaho
County of

(. BrulE KE{ZMEZ

being first duly sworn,

deposes and says: MJCTAA| Kt—zmzz P\ ERTIEE BELAN
[RRAGATING THESE ACRES IN THE _MID 1%305,

HE PIACED A PTO DeitEn) Pump INID THE LOEISER
RINER. To gun Wd mite HANDUANES . T REMEMPER

1A A A O & (?12)[ élx OR.SEVEN \/Fﬁf&‘; mb

Tr’\nm TO HELP CHANGIE THE Pn>£ EACH mam/,dz,,
T A NOWY Ml (EAPS OLD.

'EEZ)p>‘f5r b{11~LH¥TC)

e Ko

"{dignature)

Subscribed and sworn to before me this

day 90  of ‘/Wuaif , 18

d“

LT

&
0

Residing at é(;%w@‘u / [D . SCANNED
My Commission Expires 8»/~0é7,JUN012®6




MILTON OR LOL. ERNER 3513

1733 WEISER RIVER ROAD 208-549-2795 24- 663/1230

WEISER, ID 83672 /0 AL Y G é

PAY TO THE QC

ORDER OF )//Q/&W) @/Mm&—% f/.‘: | $ 7L /7£
%____,-—-——'"/

m 34.«/1/ 0&% DOLLARS [HEEa

Pacnéc One Bank
A, Ll s

/ o

FOR

Clarke American

RECEIVED
MAY = ¢ 2775

DEPARTMENT OF
WATER RESQURCH
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SCANNED

JUN 0 1 2008



ACGREEMENT

THIS AGREEMENT made and entered into this 16th day of December, 1935,
by and between WASHINGTON COUNTY IRRIGATION DISTRICT, a publc
corporation, first part, WEISER IRRIGATION DISTRICT, a publie corporation,
gecond party, L. P, EASTON and MARIE ESTELLE EASTON of LaGrossae,
Wigsconsin, third parties, and J. W. GALLOWAY and ETHEL B. GALLOWAY,

his wife, pariies of the fourth part,

WITNEZISETH, Whereag, by an agresment in writing amont themselves datad
April 18, 1923, all the then owners of undivided interests in what is known
as the Crane Cresk Eeservoir in Washington County, Idaho, defined thair
raspective rightg therein angd provided a mathod for the operation of said
regervolr and the control thersof and the basis upon which funds should be
collectad for the maintenance and repailr theraof, and the distribution of

water therefrom, and cother matters, and

WHEREAS, since the date of sald agreement Washington County Irrdgation
Distriot, first party hereto, has sucoeeded to the rights of sunnyside Imiga-
tion District and Crang Creek irrigation District, the flrst parties to said
agreamant dated April 18, 1923, and has also succesded tc;s other rights,

therain,

WHEREAS, lkewise since sald date L. P. Easton and Marle £stells Baston,
hiw wife, third parties hereto , have succeeded to all the rights in sald
resarvoir of Weaiger Bench Irrigation Company, the fourth party of sald agree~

ment of April 18, 1923, and

LAW QFFICES

DONART & DONART
WEISER. IDAHO




WHEREAS, llkewise since sald date J. W. Galloway and Ethel B, Galloway,
his wife, have succesdad to the rights in gaid resarvoir then owned by
Southern Idaho Land and Power Company, a corporation, who wasg the fifth

party to sald agreamant,

S0 that now at the date hereof all rights, title, and interests in said reser-
voir helong to the parties hereto as follows, to-wit:

Washington County Irrigation District,

first party hereto, "Primary Right”, 33,000 acre feet,

Washington County Irrigation District,
first party hereto, "Second Right", 3,600 acre fest,

Walser Irrigation District, second party
hereto, "Primary Right", 8,400 acre fast,

L. F. Baston and wife, third parties
herato, "Primary Right", 4,000 acre feet,

L. F, Baston and wife, third partias
hereto, "Second Right", 2,700 acre feet,

J. W. Galloway and wife, fourth parties

hereto, "Second Right", 300 acre fest,

J. W, Galloway and wife ~ all the rest and residue of said Crane Creel
Reservolr and water rights over and above the capacity and annuai storage
of 52,000 acre feet, together with the right to develop slectric power by
means of water stored in said regervolr as sat forth in paragraph 9 of said

agreement, dated Aprll 18, 1923,

AND WHEREAS, all the parties owning interests in sald reservoir as afore-
said now deem it desirable and expadient that said agreement dated April

18, 1923 should in some respects be altered and amended,'

NOW, THEREFORE, for a valuable consideration consisting of the mutual

o
-
LAW OFFICES
DONART & DONART

WEISER, IDAHO SCANNED
JUN 0 1 2006



benefits derlved herefrom, it is hersby agreed by and among all the partios
hersto that certain paragraphs of sald agreement shall be and they are herebhy

amended ag herainafier stated:

i, Paragraph 3 of gsaid agreement ghall be and is hereby amended to

read as follows:

It ig expressly undarstood and agreed between all the parties hereto that the
Washington County Irrigation District a8 successor in interest of the Sunny-
slde Irrigation District and the Crane Creek Irrigation District, own and hold
an undivided intersst in saild Crane Craek Reservolr and sald water rights to
the extent necessary 10 enable said Washington County Irigation District o
impound annually in sald resarvolr aénd use (subject to the conditions harein-
after st forth) 33,000 acre feat of water for irrigation, domestic and stock
use,”

2, Tha first part af_paragraph 8 of said agresment, including sub-

division (a) tharaof, shall be and is hereby amended to read as follows:

"5, The grants and reservations hereln contalned are likewise mede, acoeptad,
and retained as the cagse may be, subject ta the {ollowing express conditions

to all of which the parties hareto severally covenant and agree to be and ra-

main bound notwithstanding aoy provision to the contrary contajned elther in

sald agreement of Yebruary 20, 1921, or sald agreemant of April 4, 1922,
hetween some of the parties and above referred to;

{z) To the axtent of the first 6,600 acre feet capacity in said reservoir ovar
and shove the "Primary #obt" of 45,400 acre feaet as above dsfined and to the
sxient of the next 6,600 acre feet of the waters annually impounded in said
rosemolr over and abova the water annually impounded o satisfy said “Primary
Right” the parties hereto shall have righits known as “Second Rights" in the
following proportions and of priority ag follows:

Wasghington County Irrigation District 3,600 acra feet,
L. F. Easton and wifs, 2,700 acre feet,
I. ¥. Galloway and wife, 300 acre feet,

Said last mentioned right of 300 acre feet shall have priority over the other
said “8Sscond Rights.”

3aid thres rights in the amounts glven and aggregating 6,600 acre feat shall
be and constitute the "Second Right" in said regervolr and the water annually
impounded therein. In any year when the amount of water stored in sald

o LAw OFFICES

DONART & DONART
WEISER, IpARO




reservolr shall amount to 6,600 acre feet over and above sald "Primary Right"
of 45,400 acre feut above defined, the partias last above mentioned in Hro-
portion to thelr respective interests in sald “Second Right” as above set forth,
shall have the first and prior right to the use of all waters impounded in sald
reservoir in excess of that nevessary to satisfy seid "Primary Right" to the
full extent of thelr respective "Second Rights® as above set forth. In any
year whan less than 6,600 acre fast of water 18 impounded in gaid reservoir
over and above the amount necessary to satisfy said "Primary Rights" the said
“Sscond Right" of T, W, Galloway and wife to the axtent of 300 acre feat shall
ba entitled to be satigfied in full before the other "Second Rights® above sot
forth are supplied with water; and after said 300-acre~feet right is fully satis-
Hed the sald other parties owndng "Second Rights® in said res ervolr shall pro-
rata only with each other and on the basls of their ownership in sald " Second
Right" in the ownership and use of all the waters impounded in sald reservoir
for said year over and above the amount necessary to satisfy in full sald “Pri-
mary Ughts," and gsid "Second Right” of 300 acre feet,

Al other rights {in sald reservolr owned by sadd . W, Galloway and wife save
and sxcept said "Second Right" of 300 ac re feet shall be subject and sub~-
ordinate to all "Primary Rights" and to all said "Second Rightg.”

it is expressly understood and agreed batween the parties hersto that said
second right of J, W. Galloway and wife shall be made Inseparably appurtenant
to certain lands and no others, which lands not axceeding 200 acres in ares
shall be designatad by seid J. W, Galloway and wife, or thelr successors in
interest, in wrlting by filing the same with the Secretary of the Reservoir
Board, it being also eypressly undarstood and agreed that sald J. w. Galloway
and wife and thelr succassors in interest shall have noright to divert, draw
from sald reservoir, or uge sald water until such designation shall have beeu
filed, and in no event shall said water be sold or rented for distribution upon
any other lands, the purpose of the above restruction bging as follows:

The Washington County Irrigation District by reason of the destruction of a
portion of its {rrigation canal ig not now able 1o use all its sald water rights
upon the land within its boundaries, and during certain sesgsons sells or rents
a portion of ita waters impoundad in said reservolr, It is desired by the
parties horsto that said 300~acre~foot right shall not come Into competition
with the sale or rental of water by seid Washington County Irrlgation District,
and hence the uge thereof is restricted to the specific land above described.”

K Subdivision () of paragraph 8 of said agresmsnt dated April 18th,

1928 shall be, and it is hereby amendsd 1o raad as follows:

“Phe operation of sald reservoir and the control of itg gates, the observations
and computations of the measuwrements of the waters drawn from the said reser-
voir by the respective partiss, all malmtenance, supervigion, repair, upkeep,
collections, assessments, sxpenditures, and management of the sald reservoiy
and the waters therein contained from year by vear shall be under the control of
a hoard of five persons to be known as the Crane Creek Reservolr Administration
L]

..4..
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Board, three members of which buard shall be slected or appointed by the
Waghington County Irrigation District, one member of such hoard by Weiger
Irrigation District, and one membaer of such board by L. F, Easton and wife,
or thelr successer in intarest to the " Primary Right" in said reservoir now
owned by tham.

Yrovided, howevar, that no water shall be tumed out or divertsd from said
re@gervolr except by direction of sald Crane Crask Reservoir administration
Board or such offfcer thereof as said Board shall designate, upon written
orders of the partizs entitlad thereto, specifying the gquantity of water and time
for which such party desires the same; such order shall be filed with the
Secratary of the Reser voir Board and shall be entered in a permanent book,
showing the time of filing the order and the quantity of water ordered; and

no party shall be charged with any water from sald reservoir except as shown
by such written orders, or the recond thereof, and the water diverted pursuant
thereto ag measured by Weir No. 1 above menticned.

Bach of the parties interested in sald reservolr shall have fres access to all
maasuring devices and all records used and kept in the inflow and outflow of
said water and said records shall ba preserved in the office of sald Beard.”

4. Subdivision {d) of paragraph 8 of said agreement dated April 18,

1923, shall be, and is hersby amended to read ag follows:

"The exponse of the maintenance, oparation, repair and upkeep of sald reser~
voir and the distribution of water thersfrom and any rebuilding, betterment, or
improvament of saild reservelir datermined upon by the parties in interest as
necessary or expedient, the sexpense of kesping and resding measuring devices
show the inflow and withdrawals of water and keeping records thersof, and sl
other incidental expsnses incurred In the operation of said system of storags
water shall be bome by the sald parties to this contract owning interests in
sald reservolr and water rlghis each vear in proporiion to the "Primary Rights”
and "Second Rights" in sald reservoir and water rights owned by sach pariy;
that i8 to gay, such expense shall be apportioned upon a present asgurned
practicable storage capacity of said reservoir of 52,000 acre feet.

Provided, however, that in case the reservoir dam should be hereafter ralsed
go that the pracgticable capacity of gaid reservolr should be increased beyond
52,000 acre feet, than theresfter the additional water stored In said resarvolr
beyond seid 52 ,000~acre~fest capacity shall baur its proportion of the axpanss
of maintenancs, operation and repalr of sald reservolr on the same basis as
the primary and secondary rights therein: and moreover shall bear all special
expense incurred in the operation of said reservoir occasionad by the impound~
ing of water therein in excess of 52,000 acre feat.

None of the parties to thls agreement shall be Hable for 1ts or his proportion
of the exponse of opgrdation, malntenance and repalr thereof after it shall have
conveyed {ts or his intarest in sald raservelr and water rights to other parties,
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Provided, the conveyance whereby such interest s transferred shall specily
that thereafter the sadd successor iz to assume its pro rate share of such
sxpenses acconding te the interest so conveyed and shall be and remain bound
by the terms of this agreemant,

The Board selected to operate saild reservolr and distribute the waters thare-
from shall, on or baforg «pril 1st of each year, send to each of the partias
owning interasts in sakd waters s0 stored in sald rezervolr a statement show-
ing a preliminary estimate of the sxpense of operating, maintaining, and
repalring said resarvolr for the ensuing yvear and ssason with a statemant algo
of the pro rate amount which 2ach party owning such intarest is required to
pay. Such pro rata amount so required to be pald by each saild partles shall
b due and payable on or bafore May 1st, thereufter, or otherwise in such
installments during the ensuing season as sald board may determine., No
party who shall be In default for more than thirty {30) days in the psyment

af his pro rate share of the said praliminary estimate of the expenss of the
maintenance of said reservolr and the distribution of water therefrom, or any
installment of such, shall be entitled to receive his water untll such payment
shall be made,. Un October 1st, sach yvear a {inal apportionment of the ex~
pense of malntenance shall be mads by sald board betwaen the parties, buasad
upon the amount of practicable siorage capacity as aforesald, owned by
aach regpective ownor in said reservoir, and each party shall be charged or
credited, as the case may bhe, with any excess or defleit in the amount it

hag paid for that season, based upon said preliminary astimate,

Mo axpenditurs in any one year in the excess of $500.00, outside of the
ugual and ordinary expense of operstion and maintenance of sald raservolr
ghall be incurred by said board without consent of both the first party and
the second party to this agreament,”

Subdivision {a) of sald paragraph 8 of sald agreament dated April 18,
1823, shall be eliminated and in licu thereof there shall be substituted as

such subdivigion {8} of said paragraph 8 the following:

“Pha said Crane Creek Ressrvolr Admindstration Board shall each sesson
when gsuch amount of water is available for storage czuse to be stored in
said reservolr not less than 52,000 acre fect of water 80 as to pennil the
filling of all primary and secondary rights up to the full extent thereof,
gxaept under the following conditions:

{1} Unless said hoard is preventad from so filling sald raservolr by order
or direction of a compatant court or by the order of any state oificer authorized
by law to make such order,

{2) Unless the storage in any season is resiricted to less than 52,000 acre
feat npon the written request of Waghington County Irrigation Distriot filed
with sach owner of an interest in said reservolr not later than January lst

of the year in which water is to be stored and used; but in which gvent,
Waghington County Irrigation District shall supply out of ita own rights in
- lLAW OFFICES
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sald raservoir the full quantity of water to which the other co-owners would
be entitled if sald rasorvolr were filled to a capacity of 52,000 acre feat,

Except with the concurrencs of a majority of the members of said Crane Craak
Administration Board, and the consent of both the first and second parties
hereto, the unused water remalning in sald reservoir at the close of any irri-
gation geason shall not be drained out of suld reservoir but shall remain there~
in as a "cany-over® supply to insure the filling of said reservoir during the
naxt season to tha amount of 52,000 acre feet. Said “carry-over" water shall
be distributed among the respective owners during the succeeding season the
same as other watars impounded in the reservoir durlng @ach succeeding sea~
son, "

On written demand of any member of 3ald Crane Creak Reserwolr administra-
tion Board, filed with the secretary of sald board, each member shall forth-
with furnish and file with the secretary, & surety bond running to the owners
of the reserveir in such sum, not axcesding $3,000,00 as may be designatad
in said written demand; and after such written demand is 5o filaed no member
of sald board shall be & qualified member thereci or entitled to vote at a
meeating or participate in the proceedings until such bond i8 filed. Sald bond
shall be conditioned upon the falthful performance by the member fumishing
the same of his duties as a mamber of said board. sfter bonds have baeen so
furnishad the board may be resolution adopted by its full membarship (but not
otherwiss) remove the requirment and necessity of its members fumishing
bonds until such time as another written demand for bonds is filad by some
member of sald board.

5, Bxcept as hereby expressly modified, the sald agreement dated
April 18, 1923, shall be and remain in full force and effect and binding upon
the parties thereto and their successors {n interagt; it is understood and
agreed however, that some of the parties of said former agreement no longer
have any Interest in sald reservoir or the waters therecf, and that the pro-

vigsions thereof applicable to such original owners and their interasts are

now applicable to their successors in such interests,

IN WITNESS WHEREQOF, the parties hereto have executed this agreement the
day and year first above written, each of the corporate parties acting by
their respective officers theraunto duly authorizad by thelir respective boards

of directors .,
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WASHINGTON COUNTY IRRIGATION DISTRICT

ATTEST:
W, H, Mulr By B, D, Ford
Secretary, President.
WEISER IRRIGATION DISTRICT
ATTEST: ,
Ollver J. Smith By John J. McCrea:
Secratary. President.
1., F., Baston
Marie Estelle Easton
7. W. Galloway
Ethal B, Qalloway
ACENOWILEDGED: Dacember 20th, 1935, by §. D, Ford, before Geo
Donart, Notary Public, Weliser, Idaho:
ACENOWILEDGED: Decambar 18th, 1938, by John J. McCrea, before
E. R, Coulter, Notary Public, Welser, Idaho:
ACKNOWLEDCGED: Dacember 2204, 1935, by ], W, Galloway and
Bthel B, Galloway, hiz wife, bafore E, B. Smith,
Notary Puble, Bolss, Idaho:
ACKNOWILEDCGED: December 3188, 1935, by L. P, Easton and Marie

Estelle Eaaton, hiz wife, bhefors H. K. Holley,
Hotary Public, LaCroase County, Wisconsia:
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IDWR Field Exam Form 03/20/2006

Priority Date Data Entry Form

Claim Number 67-4470

Claimed Priority Date: 6/1/1965 Claimed Basis: Statutory Claim

__ Use Claimed Priority Date and Basis as Recommended Priority Date and Basis

Water Right Priority Date: 6/1/1965 Water Right Basis: Statutory Claim

Recommended Priority Date Recommended Basis

Document the evidence submitted/reviewed for the priority date claimed, include your analysis of the evidence:

look. @ aGdavt —uuncdan

W\l be sending \n afBidavit 4o clean wp
Ougz_, P 40\‘&0%9./

Reviewer: MVQ Date: %/ %O / Ola




IDWR Field Exam Form

03/20/2006

Point of Diversion and Source Data Entry Form

Claimed Point of Diversion and Source

T10N RO5W S1 NESW
T10N RO5W S1 NWSW
T10N RO5W S1 SESW
T10N RO5W S1 NESE
T10N RO5W S1 NWSE

T10N RO5W S1 SWSE

Within WASHINGTON
Within WASHINGTON
Within WASHINGTON
Within WASHINGTON
Within WASHINGTON

Within WASHINGTON

Claim Number 67-4470

County Source: WEISER RIVER SNAKE RIVER
County Source: WEISER RIVER SNAKE RIVER
County Source: WEISER RIVER SNAKE RIVER
County Source: WEISER RIVER SNAKE RIVER
County Source: WEISER RIVER SNAKE RIVER

County Source: WEISER RIVER SNAKE RIVER

___ Use Claimed POD and Source as Recommended POD and Source

Water Right Point of Diversion and Source
T10N RO5W S1 NWSW Within WASHINGTON County

Recommended Point of Diversion and Source

Source Information

Source Tributary To

Twp Rge Sec Govlot QQQ of QQofQ County Source
| | I | | I | |
| | | | | | | |
| | | | | | | |
Other rights from this POD?
Document how the POD and Source were verified:

(=

NS A SO AN

CovSunn— PODs
 Zporteeit.

2 P -\ portzhle. pumps - afowmi wWao

-\vowc\--%b/\w&vPoD -—C/LMMM‘F

@DM*\CQ\M

out A chowed wo *\)w/pu_up

|5 p pump Wt -0\ 4



Reviewer: M\)B Date: 3 30 O@




IDWR Field Exam Form 03/20/2006

Place Of Use Data Entry Form

Claim Number 67-4470
Claimed Place Of Use

T10N RO5W S01 NWNE 3.00 T10N RO5W S01 SWNE 40.00
T10N RO5W S01 NENW 13.00 T10N RO5W SO1 NWNW 40.00
TL1ON ROSW S01 SWNW 33.00 T10N RO5W SO01 SENW 40.00
T1O0N RO5W SO1 NESW 40.00 T10N RO5W SO1 NWSW 13.00
T10N RO5W SO1 SESW 4.00 TL1ON RO5W S01 NWSE 22.00

Total Acres 248

__ Use Claimed POU as Recommended POU

Water Right Place Of Use
T10N ROSW SO1 SWNE 31.00 T10N RO5W SO01 NWINW 3.00
T10N RO5W SO1 SWNW 28.00 T10N RO5W SO1 SENW 25.00
T10N RO5W SO1 NESW 40.00 T10N RO5W S01 NWSW 10.00
T10N ROSW SO1 NWSE 20.00
Total Acres 157
Recommended Place of Use See corrections to claimed POU above
Twp Rge  Sec QQ Q County Lot Num Acres Purpose of Use

Total Acres

Document how the POU was verified:

See map — pea claimanndt GV\QA/,\ ot Held
s \\rr\@fc‘&d /P10 PUMp




Reviewer: MV B Date: 3 z 80[2%




IDWR Field Exam Form 03/20/2006

Purpose of Use Data Entry Form

Claim Number 67-4470

Claimed Purpose of Use
Water Use Number of Homes Number of Stock Acre Limit
IRRIGATION

__ Use Claimed Purpose of Use as Recommended Purpose of Use

Water Right Purpose of Use
Water Use Number of Homes Number of Stock Acre Limit
IRRIGATION

Recommended Purpose of Use

Water Use Number of Homes Number of Stock Acre Limit Number of Other

I I I I | I

Document how the Purpose of Use was verified:

Aamant Commmunsealion,

Reviewer: MIB Date: @/ JL




IDWR Field Exam Form 03/20/2006

Period of Use and Quantity Data Entry Form

Claim Number 67-4470

Claimed Period of Use and Diversion Rate

Water Use Start End Rate Volume
IRRIGATION 3/15 1115 3.13
Overall Diversion Rate  3.13 Overall Diversion Volume

__ Use Claimed Period of Use and Quantity as Recommended Period of Use and Quantity

Water Right Period of Use and Diversion Rate

Water Use Start End Rate Volume
IRRIGATION 3/15 11/15 3.13
Overall Diversion Rate  3.13 Overall Diversion Volume

Recommended Period of Use and Diversion Rate
Water Use Start End Rate Volume

Overall Diversion Rate Overall Diversion Volume

Document how the Period of Use and/or Diversion Rate were verified:

A (DR standand

Ace. [ined per dpne

Reviewer: y\/\% Date: 5[ 8 0( éé




|DWR Field Exam Form

Contacts Data Entry Form

Owner Type Full Name Address
Current Owner LLOLA DEANE KERNER 1733 WEISER RIVER
RD
Current Owner MILTON KERNER 1733 WEISER RIVER
RD
Date of Field Exam: ;/3 O A—b Time:

City
WEISER

WEISER

03/20/2006

Claim Number: 67-4470

State Zip Phone
D 83672 (208)549-2795

ID 83672 (208)549-2795

Accompanied By: gru ce /] Z_@Lﬂ@\ Phone Number:

LS
Relationship to Claimant: S’@’V\ Oé W

Directions to Property (if different from above) and/or update owner information:

Mildon is docensed

Reviewer: M UB

Bl20/0),



Idaho Department of Water Resources

Adjudication Claim:
67-4470

T10N

Legend

[ ] Townships
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THEORETICAL HORSEPOWER EQUATION WORKSHEET (cjh 1/92)

Water Right No.: 674470
Examiner: Monica P. Van Bussum

Date of Field Exam: 3/30/2006

20017610 OPTION 2 OPTION 3
P/D No.: PTO Pump

PUMP HORSEPOWER 15
BOOSTER HORSEPOWER ¢

PUMPING LEVEL

DISCHARGE PRESSURE 0

RATE OF FLOW (cfs) 23.10 #DIV/0! #DIV/0!

The above calculates the formula = 8.8 * (Efficiency) * hp
depth to water + 2.31* (psi)+friction

Assumptions: %70 efficiency.
No Friction

Examiners Notes:
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RECEIVED
- SEP 16 2np5

Lola Kerner Demmo'wafemesoumes

1733 Weiser River Rd.
Weiser, ID 83672

Craig L. Saxton
St. Water Resource Agent
Adjudication Bureau

Idaho State Department of Water Resources
P.O. Box 83720
Boise, ID 83720-0098

Dear Mr. Saxton:

In reference to water right claim #67-4470, please find enclosed:
1. The FSA map with acres and points of diversion marked
2. Property tax notices of irrigated acres
3. A copy of the billing sent by Weiser Irrigation District attempting to assess all
irrigated acres instead of only water delivered via the Galloway Canal
4. Summary of Mediation between Milton Kerner, third party defendant, and
Weiser Irrigation District.

Please refer to the highlighted text of the last page of the Mediation Summary in
reference to this matter. 1 do not have pumping records, due to the lack of electricity at
the points of diversion. Portable pumps are used to deliver the water.

Also enclosed is an affidavit from my son, who now leases the ranch.

Sincerely,

Aots A Corpees

Lola D. Kerner

SCANNED
SEP 19 2005



Wastington Farm 2107

Tract 2081 ARES (RRALATED FEROM ELAIM
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Mep Printed:Ap¥ 11 2005
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IN THE MATTER OF
NOTICE OF CLAIM TO
A WATER RIGHT NO.(S)

)
i
(o= U 010D ;
)
)
)

AFFIDAVIT

State of Idaho

County ofWBH{NG TON

C. Pruce }Z\EJZNEK being first duly sworn,

deposes and says:_Mi{-Tpp) lAEJZME(’Z BELAN PamP/}uQ
WATER. FROM THE WEISER BPICEL. N THE M IS
To WNTE SHINTUES, T peEmEMBELR (HANCGN G
Hahd LUMES Ao B omace Boy, THIS

LU {+ﬁ’6 B END /fO PIZ@bu(r/GU.é//\ME
THAT TIME. .

(Z @M%A AL

(Siqyature)

Subscribed and SW3rn to before me this

YEATEM B, 155 A

S % AZ

§ 7 “ 2 da / of %

§ /woTARY A % Y

I

: SEAfypue JF

%‘gxtUb ,f A a//x ot Ly Publlc)
SCANNED Residing at

SEP 19 2005

My Commission Expires /"5 =/




PARCEL DESCRIPTION:

ThN-- 13 931711

I O Y I

RETURN
OEFICY

PH&ML

THIS IS NOT A BILL |
Domormw ;

& ESTIMATE OF TAX

For any questions, please nofify the Assessors Offics immediately.

Assessor's Telephone Number: (7 U

PARCEL ADDRESS:

W ANER MELTON
1733 WEISEFN RIVER an
Wk TR I 83672

PROPERTY TAX

REDUCTION

| g

JRY 4va 2000

Appeals of your property value must be filed in
writing, on a form provided by the County, by:

SUNS 27 2003

Tax Code Area:

G 0000

Parcel NUmber: -, 1y \naw3talon A

NOT

2R DRV L A RO 5 I8

ASSESSED VALUE OF YOUR PROPERTY

CURRENT CATEGORY AND DESCRIPTION LOTS/ACRES LAST YEAR'S VALUE CURRENT YEAR'S VALUE
: 184300 ac 11,030 12,300
> 22750 AC 79 30
; 2.950 ad
SUBTOTAL: 244000 L1y 100 12, 430
LESS HOMEOWNERS EXEMPTION:
NET TAXABLE PROPERTY VALUE: 11130 124390

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts.

ESTIMATED PROPERTY TAXES

TAXING DISTRICTS LAST YEAR'S TAXES

CURRENT YEAR'S
ESTIMATED TAXES

DATE OF PUBLIC

PHONE NUMBER BUDGET HEARING

ARG ANCT TORTY

SUBTOTAL:
FEES:
TOTAL PROPERTY TAXES & FEES:

THIS IS NOT A BILL. DO NOT PAY.

Seg the back of this Notice for details.

P AGE 1 OF i




T ACHK::

PARCEL DESCRIPTION:

L3T3 3 S WND

TV 1y T S1
37427 AC

[NESRrEN Fen = MILTON

17 3
I8

e N ¢

a
bl

N

W 124

THN COUNTY ASSISSOR

WETHFR RIVER

200%

THIS IS NOT A BILL.
DO NOT PAY.

& ESTIMATE OF TAX
RETURN POSTAGT GUARANTLF|
OFFICE PHONT:D 20g-414- 2

For any questions, please notify the Assessor's Office immediately.

Assessor's Telephone Numper: {0 3) 41 4:

PARCEL ADDRESS:
1733 WETSER DV ™ 2D

SN0O

S330TL

Appeals of your property value must be filed in
writing, on a form provided by the County, by:

JUNT 274 Jufh

ID 835672

Tax Code Area:

Parcel Number:

PROPERTY TAX REDUCTION IS5 NOT INCLUDID.

49 9000

DF 0 JONDOWO Y 2400 A

ASSESSED VALUE OF YOUR PROPERTY

CURRENT CATEGORY AND DESCRIPTION LOTS/ACRES LAST YEAR'’S VALUE CURRENT YEAR'S VALUE
i PRETD A 208,470 AL Al B SR 226,230
B DRY O GEA T NG 12300 AL 1400 1500
5 KRURAL HOMESITE « 00N AL RS N 928 HDO

2 WA LT -~ G486 6B 00 AC

il PURAL RES BLDG ERREEN] RAREP AN
e SIESAL [MP ON AS {2y /YN 136590
SURTOTAL: 307270 230,930 T TR BN

LESS HOMEOWNERS EXEMPTION: r 04 47,748

NET TAXABLE PROPERTY VALUE: DAY, AS% AR LGS

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts.

ESTIMATED PROPERTY TAXES
: CURRENT YEAR'S DATE OF PUBLIC
TAXING DISTRICTS LAST YEAR'S TAXES ESTIMATED TAXES PHONE NUMBER BUDGET HEARING
GUNTY 208414 2092 | oss22/7200%
¥o 1 SCH 45LA 3649 0RLla | 0A/13/2005
N1 3 SCH DOND 20 4G 0515 DRSSV AZ2008
2?2 RO LT 205 416 2092 | 2n/22/7200%
5 1062 2N 4la 2990 | 08/22/2005
Fooas 20d- 3492373 | 0D J/ 065
CONTR ~n6t 96 1% 2N0S
AML S SRR ; /2005
257 3539 | 073575005

,x-.;
(SR IR

549 0370
S P SR PR R0,

HEREVR VL R S

fo o if< l

GH21D/72008
QR/22/72005

SUBTOTAL:
FEES:
TOTAL PROPERTY TAXES & FEES:

THIS IS NOT A BILL. DO NOT PAY.

See the back of this Notice for details. SC ANNED

PAGE 1 OF 1
SEP 19 2005



SOAGTA VLTS OHKE

tTvGTON COUNTY ASSS504
COUnTY

LIRTTOID agaere

B &

PARCEL DESCRIPTION:
LaYs t & 23 8 &
RO Wy S1T1LORS,

PROPEJITY TaX REDUCTION

SRIVER RO
SR 0

200N

ASSESSMENT NOTICE

& ESTIMATE O
RY TURN

OFFICT PHON

PGETAG

THIS IS NOT A BILL.|
DO NOT PAY.

For any questions, please notify the Assessor's Office immediately.

Assessor's Telephone Number: (aoe)

PARCEL ADDRESS:

B3672

15 NOT

G414 -2000

Appeals of your property value must be filed in
writing, on a form provided by the County, by:

JUNS 27s 20CG3

Tax Code Area: ;... o050

Parcel Number: OF 1ONOLWOLUDOD A

ENCLUDED

ASSESSED VALUE OF YOUR PROPERTY

CURRENT CATEGORY AND DESCRIPTION LOTS/ACRES LAST YEAR'S VALUE CURRENT YEAR'S VALUE
1 82200 ALl EREEC S B 102,810
3 7610 AL 210 220
B 268 HO0 AL
SUBTOTAL: 117110 I G520 1024730
LESS HOMEOWNERS EXEMPTION:
NET TAXABLE PROPERTY VALUE: 5 o B 0 102 ” 7 3 g
These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts.
ESTIMATED PROPERTY TAXES
) CURRENT YEAR'S DATE OF PUBLIC
TAXING DISTRICTS LAST YEAR’S TAXES ESTIMATED TAXES PHONE NUMBER BUDGET HEARING
JUNTY - OR/D2/2DOG
=Y SCH 4315 QALLIZ2D0GS

SCH HOND

TR R AMGUL
SIS ES]

SToVal Hoap
ML AN O O

SV 2005
< 22/ 20U
R/ D2/20(
A7V 2808
VAL 22005
DR/ 2272005
772572008
Qa1 672005
OV/22/7200%

SUBTOTAL:
FEES:
TOTAL PROPERTY TAXES & FEES:

THIS IS NOT A BILL. DO NOT PAY.

See the back of this Notice for details.
A GE 1 OF 1

SCANNED
SEP 19 2005



GRS A Pl s CHKs

WASHINTYIN COUNTY ASSESSON

oHn E O COUAT

e P e, T & o e
Wiy x ID H3ge28

PARGEL DESCRIPTION:
The & LT O -
SuT10R4; 28 AC

S

NT MR

173

wols

N E

WEISIR
o

-s

MILTON

RIVER RD

2008

THIS IS NOT A BILL.

- DO NOT PAY.

& ESTIMATE OF TAX

RE TURN
gFE1Cs

POSTASH
OHONY 2

OGUAKANT = O

For any questions, please notify the Assessor's Office immediately.

Assessor's Telephone Number: (V™) 414

PARCEL ADDRESS:

10 83872

RN W)

Appeals of your property value must be filed in
wriling, on a form provided by the County, by:
JUNFT 27,

PR S B

Tax Code Area: 3. 0000

P I N FD )
arcet Numbe R L OANDawWOAI040 A

PROPERTY TAX REDUCTION 1§ NOT INCLUDL.

ASSESSED VALUE OF YOUR PROPERTY

CURRENT CATEGORY AND DESCRIPTION LOTS/ACRES LAST YEAR'S VALUE CURRENT YEAR'S VALUE
1 [ReGTH AG 28000 AL 3y ¢ FHEND FG iy
SUBTOTAL: 2B L0000 3R 1N S I R
LESS HOMEOWNERS EXEMPTION: s R PR
NET TAXABLE PROPERTY VALUE: j‘ & - a2 ) 0 '3 (r} ' .‘::‘ (; l

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts.

ESTIMATED PROPERTY TAXES
. CURRENT YEAR'S DATE OF PUBLIC
TAXING DISTRICTS LAST YEAR'S TAXES ESTIMATED TAXES ] PHONE NUMBER BUDGET HEARING

G OND
F o

Vi TS B IRT
FANDINT CONTH
VoIS AMOUL
L33D

Yol val HGHS
VMAUL ANCT TRIRT

20% 4la 202 DA/ R2272008

PORNG 3 BLH U371 37200%
203 549 OH1S DR/LAZ7205%
200 414 O/ 22/200%

208414 - 2097

U
A/ R22/72005

20 nage 2379 | 30272005
204 B4G 041D | 0AL22/2005
208414 2092 | GAZ22/200%

g8 7
4N

~414 20

OT/2H/7200%
DHLLAH/2005
RRL2272D05

SUBTOTAL:
FEES:
TOTAL PROPERTY TAXES & FEES:

THIS IS NOT A BILL. DO NOT PAY.

See the back of this Notice for details.

PAGE 1 OF 1

SCANNED
SEP 19 2005



LARY C. WALKER
Attorney at Law
232 East Main Street
Telephone (208) 549-0390 Post Office Box 828 FAX (208) 549-0404
Weiser, Idaho 83672

December 5, 1995

Mr. and Mrs. Milton Kerner

Re:  Weiser Irrigation District
Our File No. 94-4572

Dear Milton and Lola;
\

As you may recall, I represent Weiser Irrigation District. We had a meeting with the
District and yourself some time ago discussing your water rights and the rights under the contract.

We have reviewed our records, the county tax assessing records and the actual acres being
irrigated, and we find at present that you are irrigating under the contract originally signed
between the Irrigation District and Eva Breshears, as well as under the contract between the
District and yourself.

Under the Breshears’ contract, the District is carrying water for you consisting of 100
miners inches which you purchased out of a 1941 water right owned by the District, plus your
storage rights from the Crane Creek Reservoir of 200 acre ft. of water. Breashears retained a
home site now owned by Huston. A subsequent £.3 acres has been conveyed to Bruce Kerner.

This original contract right was to irrigate 144.64 total acres. Part of that, however, is
now owned by Huston and Bruce; we find no formal division of the 200 acre ft. of water right
and the 100 miners inches that related to this property.

You have changed your operation so that approximately 9.1 acres is irrigated with Manns
Creek water, leaving 90.7 trrigated acres under the Breshears’ contract.

Under water that has been assessed to you and your predecessor under the name of Guy
Galloway, we find no contract; however, the records show that you have 125 acre ft. of stored
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water in Crane Creek and some water rights under Muir vs. Allison totaling 23.1 inches
associated with this water right.

Our records show that under Muir v. Allison there were only 70 miners inches that was
atiributable to approximately that much land which is now divided by the Weiser River.

Our records indicate that under this arrangement you have been irrigating approximately
204.4 acres, which is a large expansion over the original rights and the assessment arrangements.

The District has therefore made the decision that you will be assessed on 295.1 acres
under your land and under the Breshears’ contract at the regular rate, less what is paid for the
Crane Creek storage water rights.

) _ Croneleeek CosT
This computes to be a per acre assessment of $_I/,90 p/A3<¢ for a total assessment

annually of § 3, Y6z.a¢

The District is also willing to allow you 15 days time to come in and meet again with the
District with all of your records so that we can verify the accuracy of our figures or give you the
opportunity to challenge those figures. If we hear nothing from you, we will assume that our
calculations are correct and you will be assessed according to the above figures.

You may argue that your old contract is binding; however your 1941 contract is not valid
because the District had no authority to sell you a water right outside of our District boundaries.
Because the amount of acres irrigated has been greatly increased and it is also obvious that in the
past you have not ordered any Crane Creek water out of Crane Creek until the river flow is
diminished to where it is inadequate, you have utilized water that has been owned by the District
over the years and paid no assessment for that water. Rather than going back and seeking some
compensation for that, the District is desirous to get this resolved by requiring that a new contract
be executed between you and the District covering the present circumstances and allowing for
future changes and assessing you on a basis equal to all other District members.

For your information also, we are proposing a new contract along the lines and terms as
per the enclosed proposed draft. We would invite you to review that proposed contract yourself.
If you desire to retain legal counsel, you are invited to do that and set up a meeting time with
the District to cover these issues.

As we indicated to you and have reconfirmed by telephone conversation with the Water
Department, the Water Department is undertaking to readjudicate under the Snake River
Adjudication by special request all water used out of the Galloway Canal, including water used
by you so this will all be reevaluated to the extent that is necessary to bring all of these rights
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current. We hope we have properly reflected where these rights stand today and the amount of
acres being irrigated. However, we realize that mistakes can be made and we therefore invite you
to bring in any documentation or evidence you may have to dispute what we understand and have
proposed herein.

Sincerely,

LARY C. WALKER LAW OFFICE

Lary C. Walker

LCW:mle
Enclosure
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WEISER IRRIGATION DISTRICT P.O. BOX %1

12/07/95. - Page;. 1 WEISER, ID B3672
TAX YEAR INVH LEGAL DESCRIPTION TAX AMOUNT
1994 1499 IRRIGATED ACRES ON CONTRACT $ 11.90
1994 1499 GALLOWAY PROPERTY
1994 1499 IRRIGATED ACRES ON CONTRACT $ 11.90
1994 1499 BRESHEARS PROPERTY
Already paid for: 1994 $ -23.80
1995 1499 IRRIGATED ACRES ON CONTRACT $ 3,511.69
Already paid for: 1995 CRANE CREEK CREDIT*%&x%*% $ ~48.75

TOTAL OWED: $ %,462.94

MILTON KERNER CUST. #: 1563
1733 WEISER RIVER ROAD
WEISER, ID 83672

MILTON KERNER CUST. #: 1563
2nd Installment for 1995 amount $1755.85 DUE 0&/20/96

NOTE: Total maskxgug amount $ ~48.75
CREDIT

WEISER IRRIGATION DISTRICT
124-128 EAST MAIN

P.O. BOX 591

WEISER., ID 83672

MILTON KERNER CUST. #: 1563

18t Installment for 1995 amount $1755,84 DUE 12/20/95

NOTE :

CREDIT

WEISER IRRIGATION DISTRICT
124-128 EAST MAIN
P.0O. BOX 591

WEISER, ID 83672
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ROBERT W. TALBOY

ELLSWORTH, KALLAS & TALBOY, P.L.L.C,
Attorneys at Law @@ P Y

2402 W. Jefferson Street
Boise, Idaho 83702
Telephone: (208) 336-1843
Idaho State Bar No. 3603
Fax: (208) 345-8945

RANDALL C. FREDRICKS
Attorney at Law

P. O. Box 2835

Boise, Idahc 83701-2835
Telephone: 208-384-5144
Idaho State Bar No. 95859
FAX: 208-433-8976

ATTORNEYS FOR PLAINTIFFS AND THIRD-PARTY DEFENDANTS KERNER

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTCN

VAUGHN W. KELLEY, an individual;
HENRY P. GREEN and ANN C. GREEN,
husband & wife; SMITH LAND &
LIVESTOCK CO., an Idaho corporation;
LON BAKER & JACK BAKER,

dba BAKER BROTHERS, an Idaho
general partnership; and INSTITUTE
CANAL COMPANY, an Idaho Corporation

Civil No. CVS8-00496

Plaintiffs,
PLAINTIFFS’
MEDIATION

VS. STATEMENT

WEISER IRRIGATION DISTRICT,

V\/vvvvvvvvvvvvvvvv

Defendant.

WEISER WATER MEDIATICN STATEMENT, P. 1
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WEISER IRRIGATION DISTRICT,
Third-Party Plaintiff,
VS.

MILTON KERNER and LOLA KERNER,
husband and wife, BRUCE KERNER and
JULIE KERNER, husband and wife,
ROBERT A. SHIRTS and RONALD W,
SHIRTS dba SHIRTS BROTHERS,

Third-Party Defendants

S N S S N N N S S N N N N N

The following statement will be somewhat lengthy in order to give an
adequate factual background, keeping in mind that this case involves seven
(7) individual contracts and six (6) plaintiffs encompassing a time span of
some eighty (80) vears. The question}nvolving water rights will, of coursg, be
finally determined by the SRBA. If we canvcomé to some solution over the

“cost” of delivery of water, the ownership dispute will also be resolved.

Although the contracts have certain elements not commen to each other
the main element common to all of the contracts is that they are all
"transportation” or "carriage" contracts by which the Weiser Irrigation District
agreed to carry a certain designated amount of the private water of each
contract holder for a specified contract rate. There were basically few problems
involving these agreements until the year 1995 when the Weiser Irrigation
District took the position that each contract hoider should pay on a per acre
basis the same assessment as members within the District without considering

WEISER WATER MEDIATION STATEMENT, P. 2
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the "actual" cost of delivery of the water to the divearsion point of each contract

holder and totally ignoring the piain terms of each contract.

The Weiser Irrigation District also took the position that the water being
deliVered to each contract holder was water owned by the District and not the
individual contract holders and that the contracted rate was not valid. The
District thus began charging each contract holder as if they were District

members beginning in the year 1955 which charges have continued to the

present time.

The contract holders filed this action for the purpose of having the court

make a declaratory ruling on the validity of each contract.

This mediation was agreed to since the parties have been attempting to
come to some compromise solution basically over the charges that the contract
holders would be willing to pay for the transportation of their water. The basic
difference at this time is that the District wants to charge on an acreage basis
but is willing to reduce the normal Districc member assessment by some
percentage. The contract holders have no real objection to paying the "actual”
cost of delivery but any formula must be based on the point where each
contract holder diverts their water and related directly to the maintenance and
repair of the Galloway Canal. It must be kept in mind that the Plaintiffs are

not District members and are not subject to the District assessments.

WEISER WATER MEDIATION STATEMENT, P. 3
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For example if we can come to some agreement on a reduced
assessment charge that would approximate the cost of maintaining the
Galloway Canal as a whole then this cost must also be prorated to the point
where each contract holder diverts their water. The formula which would
approximate the cost of the maintenance of the entire Galloway Canal (25
riles) would have to be divided by 25 to determine the cost to the District to
maintain each mile of ;anal and then multiplied by the miles where each
contract holder diverts their water. The Baker Brothers divert within one mile
from the head of the canal; the Greens and Smith divert approximately three
miles from the head of the canal; the Kelleys and Kerners divert approximately
five miles from the head of the ¢éanal and the Institute Canal diverts

approximately eleven miles from the head of the canal.

TIME LINE

The following is a time-line of the important dates involved for the

convenience of the mediator.

Pre-1918. The Weiser Irrigation District was formed and began diverting
watar from the Weiser River for the irrigation of District lands. In the year
1916 Weiser Irrigation District purchased 8,400-acre feet of Crane Creek

Reservoir storage water.

WEISER WATER MEDIATION STATEMENT, P. 4
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12/4/1918. The Weiser Irrigation District entered into a2 canal sharing
agreement with Weiser Bench Irrigation Company (predecessor to the Institute
Canal Co). The Bench Irrigation Company agreed to enlarge the canal to allow
the'Bench Irrigation Company to carry 2,000 miner’s inches of water for their

purposes and 8,000 miner’s inches for Weiser Irrigation District.

6/20/1921. The Weiser Irrigation District was decreed 6,000 miner’s

inches (120 C.F.S.) under the Muir Decree to irrigate 8,000 acres of District

lands.

4/15/1825. Due to financial difficulties the assets of the Weiser Bench

Company was sold under foreclosure to L.F. Easton.

1932. The Weiser Irrigation Co. decided to move the diversion point for
the Galloway Canal 1 and 3/4 miles upstream and to construct two miles of

new canal across the lands now owned by the Baker Brothers and the Greens

and Smiths.

10/1/1932. Contract was entered into between the Weiser Irrigation
District and the predecessors to the Baker Brothers (John Baker and Eva E.
Muir). The District purchased a right of way across the Baker lands and also

allowed the Baker interests to carry their private water in the canal to irrigate

WEISER WATER MEDIATION STATEMENT, P. 5
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their lands through which the canal ran. One diversion point is approximatealy
1/4 mile from the head of the canal and the second diversion point
approximately 1 mile from the head. The contract specified no delivery cost
andA no restriction on acreage or amount of water. No cost was assessed to the
Bakér Brothers until the year 1995. This contract has been referred to as the
Muir/Baker Contract. The Bakers are presently diverting 151.6 miner’s inches

or approximately 1.38% of the capacity of the canal.

11/22/32. Contract was entered into between the Weiser Irrigation
District and the predecessors to the Greens and Smiths (Ida M. Shoesmith and
Polly A. Smith). Henry and Ann Green now own the Ida M. Shoesmith land
and Smith Land & Livestock Co. owns the Polly A. Smith lands. The District
purchased a right of way across their lands in order to tie into the existing
Galloway Canal and agreed to carry up to 625 miner’s inches (12.5 C.F.S.) of
their private water and the Shoesmith/Smith parties agreed to pay 1/25th of
the cost of the maintenance of the Galloway Canal from the head to their
diversion point which was approximately 3 miles. The Greens are diverting
approximately 181 miner’s inches and the Smiths 188 miner’s inches or a total
of 369 miner’s inches. The water is diverted at the same diversion point and is
approximately 3.4% of the capacity of the canal and approximately 60% of the
allowed diversion rate. At some point later in time the District, on its own
volition, began using a formula to determine the delivery cost to be paid by the

Sheesmith/Smith parties which formula was as follows:

WEISER WATER MEDIATION STATEMENT, P. 6
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(1)

(2)

(3)

(4)

Add the total director salaries plus secretary salary plus
water tender salaries plus mileage costs.

Divide this number by 25 (length of the Galloway) which
would equal an average cost per mile.

Multiply this by 3 (miles from the head of the canal to the

Shoesmith/Smith diversion point); and

Multiply this by 1/25th as the agreed contractual carriage

cost for their water.

1/9/36. The Institute Canal Co. was formed and the Institute Canal Co.

purchased the irrigation assets of thetdefunct Bench Irrigation Co. from L. F.

Easton.

1/10/38.

Weiser Irrigation District entered into a contract with the

Institute Canal Co. (actually an amendment of the 1918 contract with the

Bench Irrigation Co.) whereby the flowage right through the Galloway Canal

was reduced from 2,000 miner’s inches to 1,000 miner's inches and if the

Institute Canal Co. did not divert more than 800 miner’s inches and allowed

the District to utilize the excess then the ordinary cost of maintenance and

upkeep of the Galloway canal from its head to the Institute diversion point was

waived (except new construction or repairs due to Acts of God).

WEISER WATER MEDIATION STATEMENT, P. 7
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12/18/36. The Weiser Irrigation District applied for an additional 120
C.F.S. of water from the Weiser River (6000 miner’s inches) to be apnlied to
existing District lands and several thousand acres of non-district lands which
inc!gded the lands now owned by the Plaintiffs. This application was approved

by court decree dated May 16, 1939.

193S.The Weiser Irrigation District purchased an additional 6,700-acre

feet of Crane Creek Reservoir storage water.

1940.The Weiser Irrigation District purchased an additional 2,500-acre

feet of Crane Creek Reservoir secondary storage water.

1/15/1941. The Weiser Irrigation District entered into a contract with the
predecessor to Vaughn Kelley ( Annie Kelley) by which the District sold to
Annie Kelley 50 miner’s inches of Weiser River water from the 6000 miner's
inches of water contained in the 1939 decree together with 100 acre feet of
Crane Creek Reservoir water for the sum of $300.00. Annie Kelley agreed to
pay an annual maintenance cost of $12.00 together with her pro rata share of
the expense of any necessary improvements to the canal between the head of
the canal and the Kelley diversion point. The Kelleys have been diverting
approximately 50 miner's inches for irrigation of their lands which is

approximately .45% of the capacity of the canal.
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1/15/1941. The Weiser Irrigation District enterad into a contract with the
predecessor to the Kerners (Arthur Breshears) by which the District sold to the
Breshears 100 miner’s inches of Weiser River water from the 6000 miner’s
inches of water contained in the 1939 decree together with 200 acre feet of
Crahe Creek Reservoir water for the sum of $600.00. The Breshears agreed to
pay an annual maintenance cost of $12.00 together with their pro rata share of
the expense of any necessary improvements to the canal between the head of
the canal and the Breshgar diversion point. The Kerners have been diverting

approximately 100 miner’s inches which is approximately .9% of the capacity

of the canal.

12/20/1954. The Weiser Irrigation District entered into-a third contract
with the Institute Canal Co. in order to clarify a prior dispute that had arisen
over the manner of sharing costs of new construction for permanent
improvements and repair to the canal made necessary by act of God and to
further fix and determine the proportionate share of the reconstruction,
maintenance and repair of that portion of the canal lying between the pumping
plant of the Institute and the head gate of the canal. The basic agreement was
that the obligations of the Institute Canal set out in the prior agreements
(1918 and 1936) would be satisfied by the Institute participating in the cost of
construction, improvement, repair and damages whether such repair be
temporary or permanent by paying to the District the sum of $150.00 per year

and further if there is any damage to said portion of the canal by an Act of God

WEISER WATER MEDIATION STATEMENT, P. 9
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that the Institute would pay 1/Sth of the cost of such repair or 11.1%. The
above was only valid so long as the Institute did not divert more than 800
miner's inches from the canal. The Institute at this time is diverting
approximately 800 miner’s inches at a point approximately 11 miles from the
head of the canal which is 7.2% of the capacity of the canal.

WEAKNESSES AND STRENGTHS OF EACH PLAINTIFF
1. THE INSTITUTE CANAL COMPANY.

The District's main contentions regarding the Institute Canal Company
are: (i) that since the Institute owns no licensed or adjudicated water that all
water being delivered belongs to the Bistrict; (ii) that the contractual amount
of $150.00 is invalid; and (iii) that there has been an illegal enlargement of

acres being irrigated by the Institute from 800 to 957.

(a8) The facts are clear that at least since the year 1920 the Institute
(or its predecessor) has been diverting and applying to a beneficial use Weiser
River water for the irrigation of Institute lands consisting of 800 acres. The

District, for some reason, ignores the constitutional claim of the Institute.

", .. The right to divert and use the unappropriated water of any natural
stream is guaranteed by the Idaho Constitution in article 15, Sec. 3. Until the

law was changed in 1971, see 1971 Idaho Session Laws, ch. 177 at 843, a
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person desiring to appropriate the water of a stream could do so either by
actually diverting the water and applying it to a beneficial use or by pursuing
the statutory method, which entailed an application to the Department of
Water Resources for a permit and then fulfilling the requirements of the
permit. . .Since 1971 the exclusive way to acquire a water right has been by

the permit method. Nevertheless, those rights acquired by the so-called

constitutional method prior to that time are still valid. (Emphasis mihe.) I.C.

Secs. 42-103,42-201. Thus, an appropriator, whose right is based upon a
valid, although unadjudicated, constitutional method of appropriation, retains a

senior claim in relation to a person holding a later issued permit. . .".

R.T. Nahas Co. v. Hulet 114 IdaRo 23, 752 P.2d 625 (App. 1988) pps. 26

to 27.

This basic law was also reiterated in the case of Fremont-Madison v.

Ground Water Aporop. 129 Idaho 454, 926 P.2d 1301 (1996).

The Institute Canal Co. has filed its claim with the Department of Water
Resources under the Snake River Adjudication for 800 miner’s inches of Weiser
River water. This would place the water claim of the Institute Canal Co. as

senior to the 1939 Decreed right of the Weiser Irrigation District.

WEISER WATER MEDIATICON STATEMENT, P. 11
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Examining the claim of the Weiser Irrigation District if we add the Muir
Decree of 6000 miner’s inches to the later 1939 Wood decree the record would
support 12,000 miner’s inches decreed to the Weiser Irrigation District. The
problem facing the District is that the 1939 Wood decree included over 3,000
acrés of non-district lands including the Plaintiffs' lands in this litigation.
According to the filing made by the District in the existing Snake River
Adjudication (A67-10280) the District claims 184.310 cfs of Weiser river watar
or 9,215.50 miner’s inéhes to apply to 9,215 acres of District lands. The
District is presently diverting 11,000+ inches of water from the river. The facts
are clear that the excess water being diverted is the water claimed by the

Institute and the other Plaintiffs.

It is the pesition of the Institute Canal Co. that the allegation of the

District that the Institute does not own its own water has no merit whatsoever.

- (b) If there is any weakness whatsoever in the position of the Institute
Canal Co. it is the agreed $150.00 contractual maintenance cost although we
have found no court decisions or other legal bases for finding this contractual

term invalid. Idaho Code Sec. 42-506 states as follows:

"Amount and lien of rental or maintenance.--The amount to be paid by

said party or parties for the delivery of said water, which amount may be fixad
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by contract, or as may be provided by law, is a first lien upon the land for the

irrigation of which said water is furnished and delivered.”
From our review of the prior court decisions such contracts regarding a
stipulated maintenance fee for the transportation of water through the canal

system of a canal company have been upheld.

For example in the case of Nampa & Meridian Irrigation Dist. v. Briggs 27

Idaho 84, 147 Pac. 75 (1915). Nampa & Meridian sued Briggs in order to
collect the Briggs pro rata share of the expenses necessarily incurred for the
repair and maintenance of the ditches and canais of the entire irrigation
system owned and controlled by the*District. (Same position now takan by
Weiser as to all Plaintiffs). The Briggs parties disputed this position and
pointed out that he was the owner of his own water right and the contract
provided for a specified sum of $12.00 per annum for each cubic foot of water
delivered to his lands as his share of the repair and maintenance of the
relevant canal. Nampa & Meridian took the position that the owners of water
rights carried through the same ditch are legally liable to contribute pro rata to
the maintenance of the entire system. The court stated that: "No doubt this is
true in cases whersin all parties are upon equal footing and there is not

contract to the contrary.” The court upheld the terms of the Briggs contract.

WEISER WATER MEDIATION STATEMENT, P. 13
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Other casas which have upheld the right of parties to contract regarding

a stipulated maintenance fee are: Nampa & Meridian Irr. Dist, v. Gess 17

Idano 554, 106 Pac. 994 (1910); Knowles v. New Sweden Irr. Dist. 16 Idaho

217, 101 Pac. 81 (1509); Jackson v. Indian Creek Irr. Co. 16 Idaho 430, 101

Pac. 814 (1909); Booth v. Weiser Irr. Dist. 112 Idaho 684, 735 P.2d 995

(1987); Riverside Irr. Dist. v. Black 25 Idaho 98, 136 Pac. 611 (19518); Idaho

Fruitland co. v. Great Western Bean Sugar Co. 18 Idaho 1, 107 Pac. 985

(1910); and Qld River Rice Irr. Co. v. Stubbs 130 SW 1504 (Texas 1911).

The case of Jackson v. Indian Creek Irr. Co. supra is especially

enlightening on this issue. The court in that case stated:

"This contract, it would seem, very clearly fixes and defines the
respective rights of the parties. By it the company seills and conveys to the
plaintiff the right to receive and use water from its reservoir and canals
sufficient to irrigate certain land, and the plaintiff agrees to pay therefor an
annual maintenance fee of ten cents. In case of shortage for any cause, the
plaintiff agrees to receive under said contract only her pro rata share of water
and consents that the company shall furnish only her pro rata share of such
water. The only point urged against the validity of this contract, and the only
part of such contract held to be void by the trial court is that portion which
fixes the maintenance charge, and it is in the light of this provision only that

this court is called upon to determine the validity of such contract. that the
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parties to such contract had the capacity to contract it must be conceded, and
if it was in their power to contract with reference to the maintenance charge,
then so far as such contract is invoived in this case, it must be held valid. The
argument made against that provision in the contract which fixes the
mai‘ntenance charge is based upon the provision of sec. 6, art. 15, of the

constitution, which reads as follows:

‘The legislature shall provide by law, the manner in which reasonable
maximum rates may be established to be charged for the use of water sold,

rented or distributed for any useful or beneficial purpose.’

"From this it is argued that the' power to fix rates by contract is taken
away and such power given solely to the legislature. Conceding, then, that the

premises upon which such agreement is based are correct, still we find that the

legislature of this state has bv enactment authorized parties to coniract with

reference to the rate to be charged for furnishing water for irrigation purposes.
Sec. 3288 of the Rev. Codes, among other things, provides: (The court then

states the code at this point which is now Sec. 42-906 I1.C. set out above.)."

The court approved the terms of the contract and the agreed

maintenance charge.
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That the Institute Canal Co. and all other Plaintiffs (not being members
of the Weiser Irrigation District) cannot be treated as District members as the

District wants to do is illustratad in the case of Nampa & Meridian Irr. Dist, v.

Briggs supra which stated:

"Had the respondent's rights under his deeds been acquired by appellant
and his property been taken into the district, the contention that no
preferential right could be granted in his favor and against those situated
similarly to him would be sound, but his rights were not acquired by appellant,
his property was not taken into the district, the water-users who are members

of the appellant corporation are not situated similarly to him and the

contention is not sound.”

The contention that the Institute Canal Co. can now be charged on a per
acre basis the same as if the Institute Canal Co. was a District member is very
weak and we have found to legal basis upon which to base that allegation. The
only reason that we have considered mediation is to finalize once and for all
the ongoing dispute. It must be kept in mind that the present costs of
delivering water to the Institute members is much higher than the cost being
assessed on District members so any additional cost must be reasonable and

only related to the actual cost of the delivery of water to the Institute diversion

point.
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(c) The final major issue is the position of the District that thers has
been an unlawful enlargement of acres being irrigated by the Institute Canal
Co. from 800 to 957. It is the position of the Institute that there are absolutaly
no grounds for this allegation. The contract in question allows up to 800
min.er’s inches to be diverted to retain the maintenance fee of $150.00. The
Institute is pumping directly from the Galloway Canal and the pump cannot
pump in excess of that amount. Further the contract makes no restriction on
the amount of acres being irrigated but only the amount of water being
diverted. Finally, the Institute Canal is composed of 800 acres which are being
assessed on a per acre basis for the Institute costs. The additional 157 acres
being complained of by the District is composed of non-District and non-
Institute lands. The water, if any, from the Institute canal would be run-off or
wastewater from Institute lands.. The Institute has no control over these lands
nor is it assessing these lands. The law is clear that any person can use run-
off or wastewater from prior appropriators subject to the right of that person to
reclaim such waters before it leaves their lands. The only concern that the
District has it the amount of water being diverted by the Institute. How this

water is delivered or utilized is the business of the Institute and not the

District.

Section 42-913 Idaho Code states as follows:  "Application for water. .
. .the consumer of water shall be the judge of the amount and the duty of the

water required for the irrigation of his land; and the annual charges to be
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made and to be fixad under the further provisions of this title, shall hereafter
be based upon the quantity of water delivered to consumers, and shall not in

any case depend upon the number of acras irrigated by means of such amount

of water deliverad."

2. LON BAKER AND JACK BAKER dba BAKER BROTHERS, an Idaho

general partnership.

As previously indicated the Baker lands are located at the very head of
the Galloway Canal and their diversion point is 1/4 mile and 1 mile from the
head of the canal. It is difficult to ascertain the exact position of the District
regarding the Baker Brothers but the letter from the District's attorney in 1995
stated that the "original contract has no right to any acres above the canal”
and therefore the Baker Brothers were in violation of the terms of the contract.
(The contract has no such restriction). The District then began assessing the
Baker Brothers for 173 acres of irrigated lands at the same rate of District
members. The District allegations are basically the same as alleged against
the Institute Canal: (i) Disputing the claim that the Baker Brothers own their
own private water being carried in the Galloway Canal; (ii) the validity of the
contract term which allows the Baker Brothers to carry their private water
through the Canal for no cost. All parties until 1965 believed that the contract
when read in total would not charge the Baker Brothers any cost of

maintenance; and (iii) have the Baker Brothers breached the agreement?
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(a) The Baker Brothers have filed their claims with Snake River
Adjudication with an original claim for 2.272 cfs (113.6 miner’s inches) which
relates back to the 1932 contract and two later claims for .360 cfs (18 miner’s
inches) with priority of 1957 and .400 cfs (20 miner’s inches) with priority of
1968. All claims predate the 1971 cut off date and thus are based on the
constitutional claim of diversion and application to a beneficial use. Under the
same basis as set out for the Institute Canal Co. there is no question but that
the Baker Brothers have a right to 151.6 miner’s inches of water. The claim

that the Baker Brothers have no valid water claim is unfounded in fact and law.

(b) The 1932 contract provides for no cost to be assessed to the Baker
Brothers. (The contract is silent on that point). It must be remembered thart it
was vital for the District to obtain the rights across the Baker lands in 1932 in
order to move their diversion point upstream and build an additional two miles
of canal of which more than one mile crossed the Baker lands. It also must be
kept in mind that the diversion points of the Baker brothers are within one mile
of the head of the canal thus the costs to deliver the water to the Bakers
(1.4% of the capacity of the canal) would be minimal in any event. The
contract when read as a whole would also indicate that there was no intent to
charge the Bakers for use of the canal to irrigate those lands along which the
canal ran. Weiser Irrigation District only paid the sum of $250.00 to obtain

this extensive easement and further agreed to "maintain the ditch in a suitable
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and efficient manner" including the building and maintenance of two bridges
across the canal on the Bakar property. The District from that date until 1995
charged no fee to the Bakers for use of the canal. The evidence is clear that

the _contract's intent was to allow the Bakers to use the canal at no cost.

The weakness of this issue regarding the Bakers is that it is possible that
the court could construe the contract against the Bakers and that a cost of
delivery should be paid by the Bakers. Although we believe that the.District‘s
position on this issue is weak the Baker Brothers would be willing to
compromise the issue if it will settle all issues by paying their proportional
share of the cost of maintenance of the first mile of the canal. Reference is

also made to the contract decisions sef out under the Institute discussion.

(¢) Have the Baker Brothers breached the agreement? Again, it is
unclear what the District is alleging in this regard as their only contention is
that irrigating above the canal is somehow a breach of the agreement. The
agreement contains no such prohibition and further contains no time line in
which to bring their land under irrigation. The later claims were due to the fact
that the Baker Brothers were able to begin sprinkling additional acreage, which
they could not do earlier. This may be what the District is alluding to. The
contract is clear that "as part of the consideration for the conveyance of the
right-of-way", the Baker/Muir parties were "permitted to take and carry

through said canal their private irrigation water for the irrigation of their lands
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through which the right-of-way runs.” The Baker Brothers ars in full |
compliance with these terms. The land being irrigated is the same land cwned

by their predecassors at the time of the 1932 contract.
It is our position that the position of the District on this issue is weak.
2. HENRY and ANN GREEN and SMITH LAND & LIVESTOCK CO.

The lands of the Greens and Smiths are located next to the Baker lands
and were in a similar position as the Weiser Irrigation District in order to better
supply irrigation water to their constituents needed to obtain rights of way
across the Green and Smith lands which is the reason for the 1932 contract.
The Green's predecessor Ida M. Shoesmith owned 185 acres of land in 1832 of
which (at that time) 145 acres was being irrigated. Over the years additional
Shoesmith lands were placed under irrigation until at this time the Greens are

irrigating 181 acres of the original lands.

The Smith's predecessor owned 171 acres of land in 1932 of which 154
acres were under irrigation. Since that time additional acreage has been
obtained and approximately 188 acres are now being irrigated. The contract
allowed the Shoesmith/Smith parties to carry through the Galloway Canal all
irrigation water that they may desire for irrigating their present lands, being

about 320 acres of irrigatable lands, not to exceed 600 miner’s inches. The
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contract also allowed the pumping of an additional 25 miner’s inches o irrigate
some high ground owned by Ida Shoesmith. The contract required that the
expenses of maintenance of the canal from its head to the Shoesmith/Smith
diversion point would be paid 1/25th by Shoesmith/Smith and 24/25th by the

Weiser Irrigation District.

The District has made the following allegations as to the Greens and the
Smiths: (i) Again contesting the ownership of the water being delivered
through the Galloway Canal to the Green/Smith properties; (ii) Contesting the

agreed formula for payment of the costs of delivery; and (iii) That the contract

has been breached.

(a) The claims of the Greens and the Smiths can be divided into two
areas. Ida Shoesmith and Polly Smith followed the statutory method of
applying for a permit in 1932 and on June 25, 1935 were issued a License and
Certificate of Water Right for a total of 5.98 cfs (299 miner’s inches) divided by
145 miner’s inches to Shoesmith (Green predecessor) and 154 miner’s inches
to Polly Smith (Smith predecessor). Since that time additional water has been
diverted and applied to a beneficial use on the original Shoesmith property in
the approximate amount of 36 miner’s inches and on the Smith property in the
approximate amount of 34 miner’s inches. These claims have all been filed

with the Snake River Adjudication and all predate the year 1971.
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It is our position that the District has no grounds to contest the right of
the Greens and Smith to claim their own private water and that only their own
private water has been carried through the Galloway Canal for irrigation of

their private grounds.

(b) The contractual formula for payment of the costs of carriage of the
Green and Smith private waters through the Galloway Canal is clear and
unambiguous. 'They are to pay 1/25th of the cost of maintenance of the canal
from its head to their diversion point. Since the District was having trouble
calculating this cost (which is their problem not ours) the District some years
ago came up with the formula referenced earlier in this discussion. Basically
adding all salaries and mileage costs and then using this figure as an
approximate cost of maintaining the Galloway Canal as a whole. Although it is
unclear why this particular formula was set up, it does approximate 35% to
40% of the entire costs of the District which is probably a reasonable estimate
of the actual costs of maintenance of the canal itself. It must be remembered
that the District has other costs not directly involved with the Galloway Canal
itself such as a number of miles of laterals, bridges, roads, additional costs
involved with the City of Weiser, additional costs involved by pumping from the

Snake River, snow surveys and other costs.
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In any event, the case law and statutory law is clear that the formuia
agreed to by the parties in 1932 would be enforceable. Reference is made to

the legal discussion under the Institute area.

The Greens and the Smiths take a strong position on this issue. As far
as mediation is concerned they would be willing to agree to the calculation
previously being used by the District in assessing their costé or if another
formula similar can be agreed to would consider that such as a peréentage of

the actual District assessment in lieu of the salary/mileage method.
(c) Has there been a breach of the Shoesmith/Smith contract?

It is our position that the contract is clear that the only prohibition under
the contract is the amount of water being diverted not the amount of acreage

being irrigated or which could be brought under irrigation at a later date.

The irrigation of the property owned by Mr. & Mrs. Green (the original
property under the Shoesmith/Smith contract) has been increased by 36 acres.
The diversion rate is still below the contractual amount and the lands being
irrigated are the same "present” lands referred to in the original 1932 contract.

Clearly there has been no violation of the terms of the 1932 contract by the

Greens.
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As to the Smith lands, the additional 34 acres that although adjocining
the original Smith lands are not the lands referenced in the original 1932
contract. Even though the 1932 contract allows the diversion of approximately
300 miner's inches by the Smith interests the District could argue that a
violation has occurred. Any damage, though, would be minimal since the
Smiths are still within the diversion rates allowed by the 1932 contract so the

District is not delivering any water in excess of that allowed by contract.

Qur position thus is strong on the Green issue and except for the
additional 34 acres being irrigated by the Smiths would also be strong on this
issue with the Smiths but this would of course be cpen to discussion in order to

resolve it.

3. VAUGHN KELLEY AND MILTON KERNER ET AL.

The issues involving Vaughn Kelley are very similar to the Kerners since
their contracts were entered into simultaneously and except for the amount of
water purchased are identical in other aspects. Just prior to the execution of
the Kelley and Kerner (Breshears) contract in 1941 the Weiser Irrigaticn
District had been awarded an additional 6000 miner’s inches of water (part of
which was directly related to the Kelley and Kerner properties) and had
purchased some 6700 acre feet of primary storage and 2500 acre feet of

secondary storage in the Crane Creek Reservoir. The District had also just
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completed major work on the Galloway Canal and as indicated in their minutes
were in need of funds. Thus in 1941 the District sold 50 miner’s inches from
the 6000 miner’s inches just awarded together with 100 acre feet of storage
water for the sum of $300.00 to Annie Kelley and 100 miner’s inches together
with 200 acre feet of storage water for the sum of $600.00 to the Kerner
predecessor. The District also agreed to carry the water just sold for an annual
maintenance fee of $12.00. As with all the other Plaintiffs the contracts were
fo.llowed by the District until the year 1995 at which time the District began
assessing Vaughn Kelley and the Kerners as if they were District members in

total breach of the terms of the 1941 contracts.

The issues involving Vaughn Kelley and Milton Kerner are basically the
same as involving the other Plaintiffs: (i) Questioning the ownership of the
waters being carried through the Galloway Canal. The additional allegation
that for some legal reason they couldn't sell the water to the predecessors of
the Kelleys and Kerners; (ii) Validity of the agreed payment for delivery of the
Kelley and Kerner water;and (iii) Allege that there has been an illegal

enlargement of acres being irrigated.

(a) The District has admitted in its pleadings and other documentation
that when the District was awarded the additional 6000 miner’s inches of water
that this included water which was to have been applied to a large number of

non-district lands including the lands owned by Annie Kelley and the Breshears
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and that such water was not needed for irrigation of lands within the District.
It was therefore surplus water not even appurtenant or dedicated to lands
within the District. As case law states such waters may be transferred, sold

and delivered to non-district lands without being considered as an ultra vires

act.

"Under the provisions of C.S., Secs. 4346 and 4355 (Secs. 43-304 and
43-322, 1.C.), the power of the directors or other officers of an irrigation district
is limited, and any act done in excess of the express or implied provisions of

the statute by such directors or other officers is ultra vires. However, the

foregoing provisions of the statutes do not prohibit the delivery of water to

C

sers outside of the district when the same is not needed by users within the

Jensen v. Boise-Kuna Irr. Dist. 75 Idaho 133,139, 269 P.2nd 755,761
(1954).

The case went on to state at page 141: "The incorporation, by
reference, of powers of the district applicable to irrigation, includes the general
powers set forth in Sec. 43-304 I.C. which specifically includes the power to
"make and execute all necessary contracts." From these provisions it is clear
that the subject matter of the contracts which the district made with the

plaintiffs is not ultra vires. The contracts by their terms identify the water to
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be made available to the plaintiffs as "seepage waters and waste waters”,

Hence, no attempt was made by the directors to obligate the district to deliver
or make available to the plaintiffs any of the water or water rights owned by
the_district, and available, appurtenant and dedicated to lands within the

district."

This basic legal issue has been followed in the case entitled In Re SRBA

Case NQ. 39576 Memorandum Decision and Order on Challenge dated April 27,

— 1999 at page 17.

Irrespective of the position of the District regarding their problem with
the 1939 decree which covered both District and non District lands both the.
Kelleys and the Kerners have diverted and applied to a beneficial use the
waters involved all of which occurred long prior to the year 1971. They alsoc
have a right under the constitution upon which to base their claim to their
private waters. Vaughn Kelley has filed his claim under the SRBA, which
shows it as a split right under the original 1939 decree. Kerners have also filed
their claims under the SRBA part of which is under the same split right and

part under a different number.

The position of both the Kelleys and the Kerners is that the Weiser
Irrigation District has no basis to deny that the water being delivered to their

properties are not their private waters.
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(b) As to the $12.00 set maintenance fee provided by the two
contracts we would refer to the legal decisions set out under the Institute
disc_ussion. Such terms have been upheld without exception by the courts.
Irrespective of that both parties are willing to negotiate on the same basis as
set out under the Baker, Smith and Green discussions that the contracts could
be amended to provide some agreeable formula for determining the actual cost
of delivering the water to the Kelley and Kerner properties based on the
maintenance cost of the Galloway canal from its head to their diversion points

which are approximately 5 miles from the head of the canal.

(c) Regarding augmentation of acreage Vaughn Kelley is irrigating the
exact same acreage as defined in the original 1941 contract or 51.8 acres. He
is diverting approximately 50 miner’s inches and is using a measuring devica

for this purpose designated by the Weiser Irrigation District.

Our position regarding this issue is strong and that there has been no
augmentation of acreage under the 1941 contract. In fact the contract does
not restrict the acreage to be irrigated. The only restriction is the amount of
water to be diverted. The Weiser Irrigation District has no interest whatsoever
in the acreage invoived. This is strictly up to the owner of the property.

Reference is also made to Sec. 42-906 1.C.
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The Kerners are irrigating approximately 120 acres from the Galloway
Canal and are not diverting anymore than the 100 miner’s inches allowed
under the 1941 contract which is being measured by a measuring device of a
type as specified by the District and installed at the District's request. The
District is claiming that the Kerners are irrigating an additional 175 acres and
have been assessing these acres in addition to the 120 acres. The additional
acreage is being irrigated by direct pumping from the Weiser River and has
absolutely no relationship to the Weiser Irrigation District or the Galloway
Canal. The 120 acres being irrigated from the Canal is the sarhe lands as

described in the 1941 contract.

The Kerners are not in violatio of the 1941 contract and the acreage
involved is contained within the description set out in the 1941 contract.
Irrespective of that the only restriction under the 1941 contract is the amount

of water to be delivered not the amount of acres to be irrigated.

Respectfully submitted this [C/_f'éay of T, 1999.
ELLSWORTH, KALLAS &

TALBQY, P.L.L.C. .

Robert W. Talboy Of the Firm C

O nadelt @70

Raridall C. Fredricks
Attorney at Law
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