
06/26/2006 

IDAHO DEPARTMENT OF WATER RESOURCES 

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW 

RIGHT NUMBER: 67-4470 

NAME AND ADDRESS: LOLA DEANE KERNER 
1733 WEISER RIVER RD 
WEISER ID 83672 

SOURCE: 

QUANTITY: 

PRIORITY DATE: 

POINT OF DIVERSION: 

PURPOSE AND 
PERIOD OF USE: 

PLACE OF USE: 

MILTON KERNER 
1733 WEISER RIVER RD 
\"/EISER ID 83 672 

WEISER RIVER TRIBUTARY: SNAKE RIVER 

3.130 CFS 

06/01/1966 

TlON R05W Sl SWNW Within WASHINGTON County 

TlON R05W Sl NWSE Within WASHINGTON County 

PURPOSE OF USE PERIOD OF USE 

IRRIGATION 03/01 11/15 

IRRIGATION Within WASHINGTON County 

Tl ON R05W SOl SWNE 27.00 TlON R05W 

TlON R05W SOl SWNW 28.00 Tl ON R05W 

Tl ON R05W SOl NESW 40.00 Tl ON R05W 

Tl ON R05W SOl SESW 7.00 TlON R05W 

Tl ON R05W SOl SWSE 1. 50 

171.5 ACRES TOTAL 

QUANTITY 

3.130 CFS 

SOl Lot 4 NWNW 2.00 

SOl SENW 25.00 

SOl NWSW 12.00 

SOl NWSE 29.00 

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT: 

This partial decree is subject to such general provisions necessary for 
the definition of the rights or for the efficient administration of the water 
rights as may be ultimately determined by the Court at a point in time no 
later than the entry of a final unified decree. Section 42-1412(6), Idaho 
Code. 

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use 



Idaho Department of Water Resources 

SRBA Recommendation: 

67-4470 

Legend 

0 Point of Diversion 
1 1 Place of Use 
D Townships 
D PLS Sections 
CJ Quarter Quarters 

Washington County 
IDWR Basin 67 

Prepared by M. Van Bussum 
On Monday, June 26, 2006 
1987/88 Aerial Photography 

N 

z 
Cl .... 
I-

ROSW 

0 0.3 0.6 Miles 



Page 1 

IDAHO DEPARTMENT OF WATER RESOURCES 

Adjudication Recommendation Report 67-4470 V1 

WATER RIGHT NUMBER: 67-4470 V1 

Owner Type Name and Address 

Current Owner LOLA DEANE KERNER 
1733 WEISER RIVER RD 
WEISER, ID 83672 
(208)549-2795 

Current Owner MIL TON KERNER 

Priority Date: 06/01/1966 

1733 WEISER RIVER RD 
WEISER, ID 83672 
(208)549-2795 

Basis: Beneficial Use 

Status: Active 

Source Tributary 

WEISER RIVER 

Beneficial Use 

IRRIGATION 

From To 

03/01 to 11/15 

SNAKE RIVER 

Diversion Rate 

3.130 CFS 

Total Diversion: 3.130 CFS 

06/26/2006 

Annual Volume 

Location of Point(s) of Diversion 

WEISER RIVER 

WASHINGTON County 

WEISER RIVER 

WASHINGTON County 

NW1/4SE1/4 Sec. 1, Twp 10N, Rge 05W, B.M. 

Place of Use 

IRRIGATION 

SW1/4NW1/4 Sec. 1, Twp 10N, Rge 05W, B.M. 

Twp Rge Sec I NE I NW I SW I SE I 
lNElNWlSWlSElNElNWlSWlSElNElNWlSWlSElNElNWlSWlSElTotals 

10N 05W 1 I 27.0 I 2.0 28.0 25.0l 40.0 12.0 7.0 I 29.0 1.5 I 171.5 
I I L 4 I I I 

Total Acres: 171.5 

Conditions of Approval: 

1. C18 This partial decree is subject to such general provisions necessary for the definition of the rights or for 

Remarks: 

the efficient administration of the water rights as may be ultimately determined by the Court at a point in 
time no later than the entry of a final unified decree. Section 42-1412(6), Idaho Code. 
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Comments: 

1. mvanbussum 6/26/2006 POU 

IDAHO DEPARTMENT OF WATER RESOURCES 

Adjudication Recommendation Report 67-4470 V1 

Comment: POU shape digitized according to Bruce Kerner, son of claimant, description of irrigated lands. 

2. mvanbussum 6/26/2006 PODs 

06/26/2006 

Comment: According to Bruce Kerner, son of claimants, there are two PODs. PODs digitized from estimation of PODs 
when PTO pump is in place. 

3. mvanbussum 6/26/2006 Quantity 
Comment: Recommended quantity as claimed. Theoretical calculation of capacity exceeds quantity claimed. Quantity 
recommended is about 0.9 inches per acre. 

4. mvanbussum 6/26/2006 Period of Use 
Comment: Recommended IDWR standard season of use. 

5. mvanbussum 6/26/2006 copied from remarks 
Comment: THIS WATER IS PUMPED ALL ALONG THE WEISER RIVER IN THE LEGAL LAND DESCRIPTION GIVEN 
FOR THE POD. 

Dates and Other Information: 

Decreed Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Defendant: 
Plaintiff: 
Civil Case Number: 
Judicial District: 
Notice of Error Flag: 
State or Federal: S 
Owner Name Connector: OR 
Water District Number: 
Generic Max Rate Per Acre: 
Generic Max Volume Per Acre: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
OLE Act Number: 
Carey Act Number: 
Mitigation Plan: False 

Combined Use Limits: 

Element ReviewedNerified Dates: 

Element Last Reviewed Date Reviewer Last Verified Date Verifier Status 

Contacts 6/26/2006 2: 15: 19 PM mvanbussum Active 

Priority Date 612612006 2: 17:02 PM mvanbussum Active 

POD 612612006 2: 17: 18 PM mvanbussum Active 

Source 6/26/2006 2:21 :55 PM mvanbussum Active 

POU 612612006 2:22:18 PM mvanbussum Active 

Use 612612006 2:25:45 PM mvanbussum Active 

Season 612612006 2:26:07 PM mvanbussum Active 

Quantity 612612006 2:28:47 PM mvanbussum Active 

Summary 0612612006 mvanbussum Active 

Summary 06/26/2006 mvanbussum Active 



Page 3 06/26/2006 

IDAHO DEPARTMENT OF WATER RESOURCES 

Adjudication Recommendation Report 67-4470 V1 

Verification Log: 

Element Date Time StamQ Reviewer Log text 

POD 6/26/2006 2:17:17 PM mvanbussum (No) 1. Is the basis of this claim a Decree or 
License? 
(No) 2. Is the basis of this claim a Application or 
Permit? 
(No) 6. Is there evidence that there has been a 
change in the POD? 
(Yes) 9. Does the file contain all the necessary 
information to verify the POD? 
(No) 10. Is a POD remark and/or condition 
required? 

POD 6/26/2006 2: 18:58 PM mvanbussum Updated shape 

POU 6/26/2006 2:23:57 PM mvanbussum Updated shape for Active POU 

General 6/26/2006 2:17:01 PM mvanbussum (No) 1. Should this water use have been 
included in a later court decree of the water rights 
from this source? 
(No) 4. Is the basis of claim decree or license? 
(No) 7. Is the basis of claim a Application or 
Permit? 
(No) 8. Is the basis of claim a posted notice? 
(No) 9. Is the Priority Date of this water use after 
the date a permit is required for the source and 
the water use? 
(Yes) 12. Does the claim file contain sufficient 
evidence of Priority Date? 
(Yes) 15. Is the basis of claim coded correctly? 
(No) 16. Is a Priority Date remark and/or 
condition required? 
Description for Question 12/13 - Affidavit from 
Bruce Kerner on file, who has been on property 
since late sixties. 

Source 6/26/2006 2:21:54 PM mvanbussum (No) 1. Is the basis of claim Decree or License? 
(No) 2. Is the basis of claim an Application or 
Permit? 
(No) 6. Is the basis of claim a Posted Notice? 
(No) 7. Is there evidence that there has been a 
change in the source? 
(Yes) 10. Does the file contain all the necessary 
information to verify the source? 
(No) 11. Is a Source remark and/or condition 
required? 
Description for Question 10 - Field exam 
conducted 3-20-2006 and imagery verified 
source. 

POD 6/26/2006 2:21:10 PM mvanbussum Updated shape 
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Use 

Season 

Contacts 

Quantity 

06/26/2006 

IDAHO DEPARTMENT OF WATER RESOURCES 

Adjudication Recommendation Report 67-4470 V1 

612612006 2:25:44 PM mvanbussum (No) 1. Is the basis of this claim a Decree or 
License? 

612612006 2:26:06 PM mvanbussum 

612612006 2: 15: 18 PM mvanbussum 

6/26/2006 2:28:45 PM mvanbussum 

(No) 2. Is the basis of this claim a Application or 
Permit? 
(No) 6. Is there evidence that there has been a 
change in the Purpose of Use? 
(Yes) 11. Does the file contain all the necessary 
information to verify the Water Use? 
(No) 13. Is a Purpose of Use remark and/or 
condition required? 
Description for Question 10, 11, 12 - Field exam 
conducted 3-20-2006 and imagery verified 
purpose. 

(No) 1. Is the basis of claim Decree or License? 
(No) 2. Is the basis of claim a Application or 
Permit? 
(No) 6. Is there evidence that there has been a 
change in the Period of Use? 
(Yes) 12. Does the file contain all the necessary 
information to verify the Period of Use? 
(No) 13. Is the basis of claim a decree, license, 
or a transferred beneficial use right that has had 
the Period of Use administrativly determined? 
(Yes) 15. Is irrigation claimed as a Purpose of 
Use? 
(No) 18. Is a Period of Use remark and/or 
condition required? 

(No) 1. Do you want to schedule an 
appointment? 

Comment for 1: Field exam conducted 
3-20-2006. 

(No) 1. Is the basis of this claim a Decree or 
License? 
(No) 2. Is the basis of this claim a Application or 
Permit? 
(No) 6. Is the basis of claim a posted notice? 
(Yes) 7. Is a flow measurement required? 
(No) 9. Is the source Groundwater and does the 
purpose of use require a diversion volume limit? 
(No) 11. Has a diversion volume limit been 
established by a decree, license or transfer for 
this water use? 
(No) 12. Is a Quantity remark or condition 
required? 
Description for Question 7 - Theoretical 
calculation in file shows capacity of 23 cfs. 
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Summary 

Summary 

POU 

POU 

Water Supply Bank: 

06/26/2006 

IDAHO DEPARTMENT OF WATER RESOURCES 

Adjudication Recommendation Report 67-4470 V1 

6/26/2006 2:29:39 PM mvanbussum 

6/26/2006 2:30:49 PM mvanbussum 

6/26/2006 2:22: 17 PM mvanbussum 

6/26/2006 2:24:08 PM mvanbussum 

(No) 1. Is the basis of this claim a Decree, 
License, Permit, Application or Posted Notice? 
(Yes) 3. Is the water being used for all of the 
purposes claimed and to the extent claimed? 
(No) 5. Does this right have any combined use 
limits with other rights? 
(No) 6. Is an additional remark and/or condition 
required? 
(Yes) 7. Would you like to view the 
recommended right? 
(No) 8. Is this a split or combined right? 
(No) 9. Do you have documents you would like to 
attach or link to the file? 
(Yes) 10. Would you like to set the verification 
date? 

(No) 1. Is the basis of this claim a Decree, 
License, Permit, Application or Posted Notice? 
(Yes) 3. Is the water being used for all of the 
purposes claimed and to the extent claimed? 
(No) 5. Does this right have any combined use 
limits with other rights? 
(No) 6. Is an additional remark and/or condition 
required? 
(Yes) 7. Would you like to view the 
recommended right? 
(No) 8. Is this a split or combined right? 
(No) 9. Do you have documents you would like to 
attach or link to the file? 
(Yes) 10. Would you like to set the verification 
date? 

(No) 1. Is the basis of this claim a Decree or 
License? 
(Yes) 2b. Is the POU required? 
(No) 3. Is the basis of claim a Application or 
Permit? 
(No) 7. Is there evidence that there has been a 
change in the POU? 
(Yes) 13. Does the file contain all the necessary 
information to verify the POU? 
(No) 14. Is a POU remark and/or condition 
required? 
Description for Question 13 - Field exam 
conducted 3-20-2006 and imagery verified POU. 

Updated PLS for Active POU 



I W THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COUNTY OF TWIN FALLS 

IN RE THE GENERAL ADJUDICATION 
OF RIGHTS TO THE USE OF WATER FROM 
THE SNAKE RIVER BASIN WATER SYSTEM. 

CIVIL CASE NUMBER: 39576 

Ident. Number: A67-04470 
Date Received: 9/26/1989 
Rece~pt No: ~004698 
Re ce 1 ved By: <_:________ 

NOTICE OF CLAIM TO A WATER RIGHT 
ACQUIRED UNDER STATE LAW 

1. Name: MILTON KERNER 208-549-2795 
Address: 1733 WEISER RIVER ROAD 

WEISER, ID 83672 
OR 

Name: LOLA DEANE KERNER 208-549-2795 
Address: 1733 WEISER RIVER ROAD 

WEISER, ID 83672 

2. Date of Priority: JUN 01, 1965 

3. Source: WEISER RIVER Trib. to: SNAKE RIVER 

4. Point of Diversion: 

Township Range Section 1/4 of 1/4 
!ON 05W 1 NE 

NW 
SE 
NE 
NW 
SW 

5. Description of diverting works: 
PORTABLE PUMP, PIPELINE, SPRINKLERS 

of 1/4 
SW 
SW 
SW 
SE 
SE 
SE 

Lot County 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 
WASHINGTON 

6 . Water is used for the following purposes: 

Purpose From 
IRRIGATION 03/15 

7 . Total Quantity Appropriated is: 
3.130 C.F.S. (and/or) 

8 . Total consumptive use is 

9 . Non-irrigation uses: 
NONE 

A67-04470 Page 

To 
11/15 

1 

C.F.S (or) A.F.A. 
3.130 

A.F.A. 

Acre Feet Per Annum. 

Date: 09 /26/89 

SCAN NE 
APR -t ~ 2004 

MICROFILMED 
OCT 0 2 1992 



10. Place of Use: 

Township Range Section 1/4 of 1/4 Lot Use Acres 
lON 05W 1 NW NE IRR 3.0 

SW NE IRR 40.0 
NE NW IRR 13.0 
NW NW IRR 40.0 
SW NW IRR 33.0 
SE NW IRR 40.0 
NE SW IRR 40.0 
NW SW IRR 13.0 
SE SW IRR 4.0 
NW SE IRR 22.0 

Section Acres 248.0 

Total Acres 248.0 

11. Place of use in counties: WASHINGTON 

12. Do you own the property listed above as place of use? YES 

13. Other Water Rights Used: 
A67-00005, A67-02374, A67-02169 

14. Remarks: 
THIS WATER IS PUMPED ALL ALONG THE WEISER RIVER IN THE LEGAL LAND 

DESCRIPTION GIVEN FOR THE POD. 

15. Basis of Claim: STATUTORY CLAIM 

A67-04470 Page 2 Date: 09/26/89 

MICROFILMED 
OCT 0 2 1992 



16. Signature(s) 

(a.) By signing below, I/We acknowledge that I/We have received, read and 
understand the form entitled "How you will receive nytice in the Snake River 
Basin Adjudication." (b.) I/We do do not V"' wish to receive and pay 
a small annual fee for monthly copies of the doc~sheet. 

Number of attachments: 

For Individuals: 

I/We do solemnly swear or affirm that the statements 
foregoing document are true and correct. 

Signature of Claimant(s): ':ll:f,,;_"M:x,~l. 

State of Idaho 
SS. 

County of 

sworn (or affirmed) before me this 

19 cf? 

Seal 
Residing at 

contained in the 

Date: C/ /,;J &/ J> f 
I J 

Date: 

7 

My Commission Expires 

A67 - 04470 Page 3 Date: 09/26/89 

MICROFILMED 
OCT 0 2 1992 



Kerner Cattle Company 
1819 Weiser River Rd. 
Weiser, ID 83672 

May 30, 2006 

Idaho Department of Water Resources 
Attn: Monica 
P.O. Box 83720 
Boise, ID 83 720-0098 

Dear Monica: 

RECEIVED 

MAY 3 1 2023 
DEPARTMENT OF 

WATER RESOURCEf 

I apologize for taking so long to get back to you. I cannot find an agreement between 
Weiser Irrigation District and the Galloway Ranch to deliver water for $12 per year. I 
have enclosed a copy of the agreement I found and a cancelled check written by my 
father to Weiser Irrigation District for water delivered to both the Galloway and 
Breshear's properties for 1996. 

Again, I apologize for the delay. Please don't hesitate to contact me if needed. Our 
phone numbers are 208-549-2174 at home or 208-549-3748 at the ranch. 

~4VlV\ 
Bruce Kerner 

SCANNED 
JUN g 1 ~Q9i 



IN THE MATTER OF 
NOTICE OF CLAIM TO ) 
A WATER RIGHT NO.{S)) 

@7 .. 441---0 --~ 
-~~_,,,....---~-- ) 
State of Idaho ) 
County of ) -----

AFFIDAVIT 

......;:;.e....:.' --=8:...:..ru=..:::.:te£~· "'--tli~1-=:.......-iZ~bJ::.!Jff!!:::::!::::::::_.______ being first duly sworn, 

deposes and says: /Vl.1LioA\ K£ f:NFtZ f)l 1f f-b Tr/£R. t3ELtltlJ 
I • • I ' ) 

t· Rfcl?tAI/ N le 'TtiE 6 E fi-LfCE_.5 ttV THE Mi D I q la{) .::, 4 

' " ' 

t/E PLftLEI) A PTD t)IZJOEA.l PumP 1NrD rt/£ WEISER 

R1hae.. To RLt/\J l/4 /YULE HA-~blJA1lE.$. T l2EmFm&ff_ 
' 

fr;J f\ 6CY\f-\:LL 'b:>'f ,· 6 t1i ()£2... 'SFt?FIJ \ltlt{L? 6l1~ t 
' ' ' TCZ-'£ I k\ l. 'TD HE.LP (l fd f\-1\J u 1:: Tt::IE PI i>E £t)-c£i mo12N 1,<.J4 .. 

:C frM Nf)W Y:(o \(~S OLb .. 

--------
(igiiature) 

Subscribed and sworn to before me this 

Residing at 

My Commission Expires 

SCANNED 

JUN 0 1 20P6 



LOL .ERNER MIL TON OR · 200-549-2795 1733 WEISER RIVER ROAD 
WEISER, ID 83672 
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RECEIVED 

MAY 2 ~ 7~·;5 

DEPARTMENT OF 
WATER RESOURCE8 

. " i ' ' • :; ./I 

I"" ' , • 
", ('S 

. -; 

SCANNED 

JUN O 1 2006 



AGREEMENT 

THIS l•GH.EEMENT made and entered into this lGth day of December, 1935, 

by and l:>atwaen 'WASHINGTON COUNTY IHlUGJWIDl\J DIS1'fUCT, a public 
•. 11-fl!.· ,, ,,.,,,,- •. .r,,<~ 

corporation, first part, WEISim IRRIGATION DISTIUCT, a public corporation, 

second party, L. F. EASTON and MARIE £STELLE Eii.S'I'ON of LaGro.sse, 

Wisconsin, third parties, and J. W. GALLOWAY and ETHEL B. GALLOWAY, 

his wife. parties of the fourth part, 

VVITNESS£Tft, Whereas, by an agreement in writing amont themselves dated 

April 18, 1923, all the tl'fI!• owners of undivided intarasts in what is known 

us the Crane Creek Reservoir in Washington County, Idaho, dafined their 

respective rights therain and provided a mathod for the operation of said 

reservoir and the control thereof and the basis upon which funds should be 

collected for the maintenance and repi:iir thereof, and the distribution of 

water therefrom, and other matters, and 

V>'HER£i1.S, since the dgta of said agreement Woshington County Irrigation 

District, fir.st party hereto, has succeeded to the rights of Sunnyside Irriuo-

tion District and Crane Creek Irrigation District, the first parties to said 

agreement dated April la, 1923, and has also succeeded to other rights, 

therein, 

Vv'H£ REAS, likewise s !nee said date L. P. Easton and Marie £stelle Easton, 

hiw wife, third parties hereto , hcive succeeded to all the rights in said 

resetvoir of Weiser Bench Irrigation Comp<my, the fourth party of said aqiree-

ment of April 18 , 1923, and 

LAW OFFICES 

DONART & DONART 
WEISER. IDAHO 



W'HEREAS, likewise since said date J. W. Galloway and Ethel B. Galloway, 

his wife, ha.ve suooeeded to the rights in said resarvoir then owned by 

Southern Idaho Land and Power Company, a corporation, who was the fifth 

party to said agreement. 

So that now at the date hereof all rights, title, and interests in said reser-

voir belong to th~ parties hereto as follows, to-wit: 

Wuhington County Irrigation District, 
first party hereto, "Primary Right" , 

Washington County Irr19etion District, 
first party hereto, "Second ~Ught", 

Weiser Irrigation District, second party 
hereto, "Primary Right" , 

L. F. Easton and wife, third parties 
hereto, 11 Primary Right .. , 

I.. F. &as ton and wife , thifd parties 
hereto, "Second IUght 11 

, 

J. W. Galloway and wife , fourth partiea 
hereto, "Seoond Right 11 

, 

33 ,000 acre feat, 

3, 600 acre feet, 

8, 400 acre feet, 

4,000 acre feet, 

2, 700 acre feet, 

300 acre feet, 

J. W • Galloway and wife - all the rest and residue of said Crane Creek. 

Hesarvoir and Vle)ter rights ovar and above the capacity and annual storoge 

of 52, 000 acre feet, toi;rether with the right to develop electric power by 

mean$ of water !ftored in said reservoir as set forth in paragraph 9 of said 

agreement, dated April 18, 1923, 

AND WHEREAS, all the parties owning interests in said res.,;irvoir as afore-

said now deem it def:lirable and expedient that said agreement dated April 

1$, 1923 should in some respects be altered and amended, 

NOW, THEREFORE, for a valuable consideration consisting of the mutual 

-2-
LAW OFFICES 

DONART & DONART 
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---------------

benefits derived herefrom, it is hereby agreed by and among all the parties 

hereto that certain paragraphs of said agreement shall be and they are hereby 

amended as hereinafter stated: 

l. Paragraph 3 of said agreement shall ba and is hereby amended to 

read as follows: 

"lt is expressly understood and agreed between all the parties hereto that the 
v'Vashington County Irrlgation District as successor in interest of the .Sunny­
side Irrigation District and the Crane Creak Irrigotion District, own and hold 
an undivided interest in said Crane Creek Reseivoir and said v.;ater rights to 
the extent necessary to enable said vVashiny-ton County Irrigation District tu 
impound annually in said reservoir and use (subject to tho conditions herein­
after sa forth) 33 ,000 acre feat of water for irri(Jation, domestic and stock 
use.'' 

2. 'fhe first part of paragraph S of Haid agr.;;iement, including sub-

diviaion (a) thereof, shall he and is hereby am;ended to read as follows: 

"8. The <Jrants and 1uservations herein containc;;d are lib::iwisc made, accepted, 
and retainad as th<£:l case may be, subject to th~• following express conditions 
to all of which the parties hereto sevarally covenant and agree to be and re-
main bound notwithstanding any provision to the contrci1y contained either in 
said agreement of febmary 20, 1921, or said agreement of i\Pril 4, 1922, 
between some of the parties and above referred to; 

(a) To the axtant of the first 6, 600 a.cm feat capacity in said roservoir Gv0r 
and above the "Primary \'light" of 45, 400 acn~ foet as above defined and to th,2 
extent of the next 6 ,600 acr;;i feet of the watars annually impounded in said 
reservoir over and above the water annually impounded t.o satisfy said "· Prima.n,r 
Right" the parties hereto shall have rights known as "Second Rights" in the 
following proportions and of priority as follows: 

VJashington County Irrigation District 3,600 acre feet, 

L. F. Easton and wifo, 2, 700 acre feet, 

J. Vi. Galloway and wife, 300 acre feet. 

Said last menU.oned right of 300 acre feet shall have priority over the other 
said "Second Rights." 

Sukl thre<:J rights in tl1c cnnounts given rn1d 09gr\;J9otin~.J 6 ,600 acre feat shall 
be and constitute the "Second Right" in ;;uid res0rvofr ond the water dnnualiy 
irr~pounded therein. In any yaar when the um.aunt of water stored in said 

-3- LAW OFFICE:S 
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reservoir shall amount to 6 ,600 acrt;i feet over dnd above said "Primary rtlght" 
of 45, 400 acre fo<:;t ;;ibove dGfined, tho particw la st above mentioned in Pro­
portion to their respective interests 1n said "Socond Hight" as above set forth, 
Hhall have the first and p1ior ri~Iht to the use of all Wetters impounded in said. 
reservoir in excess of that necessary to satisfy said "Primary Hight" to the 
full extent of their respectiva "Second llights" c.is above set forth. In any 
year when less than G, 600 acre faet of water it1 hnpounded in said reservoir 
over llnd above the amount necessary to satisfy said "Primary Rights" the said 
"Second Right" of J. Vv'. Gallo·way and wife to the '3Xtent of 300 f..tcre feet shall 
be entitled to be satisfied in full before the other "Second Rights" above set 
forth qfe supplied with vrater; and after sai.d 300-acre-feet right is fully i>atis­
ffod the said other pinties owning "Second Rights" in said reservoir shall pro­
rate only with each other and on the basis of their ovmership in suid "Second 
<light'' in the ownership and use of all the waters impounded in said reservoir 
for i;aid year over and above the amount necessary to satisfy in full said "Pri­
mary Rtghts," and said "Second Right" of 300 acre feet. 

All other rights in said reservoir owned by suid J. VJ. Galloway and vnfo savG 
and except said "Second Right" of 300 ao re foet shall be subj.act and sub­
Ol'f.iin.ate to all "Primary Rights" and to all said ''Second Rights.'' 

It is 0xprassly understood and agr0e<l between the parties hereto that said 
second rtght of J. \N. Gallo;,v,:i.y and wife shall be made inseparably appurtetwnt 
to ce1tain lands and no others, which lands not exce0ding 200 <~cres in area 
shc1ll be designated by said J. \Iv. Galloway and wife, or their successors in 
interest, in writing hy filing the same with the Secretary of the Reservoir 
Board. it being also <rn:pressly understood and ag-reed that said J. VI/. Galloway 
and wife and their successors in int<:rest shall have nortght to divert, draw 
from said reservoir 0 or use said water until such designation shall have been 
filed, and in no event shall said water b~ sold or rented for distribution upon 
any other lands, the purpo:oe of the above restruction being· as follows: 

The V>/ashington County Irrigation District by reason of the destruction of o 
portion of its irrigation canal !.s not now ab.le to us,~ all its said water rights 
upon the land within its boundari1:is, and du!'in9 certain seusons sells ';;;r rents 
a portion of it.s v1aters impounded in said resaIVoir. It i G dasired by tha 
partiDs heneto that onid 300-acre-foot right shall not comG into competition 
with tho sale or rental of water by s8id Washtnoton County Irrigation District, 
and hence the use thereof is re$tricted to the spacific land above described." 

3. Subdivision (c} of paragraph 8 of said agreement dated April 18th, 

192 3 shall be, and it is haraby amended to r,:md as follows: 

"The open.1tion of said mseivoir end the control of its gates, the obs0rve1.tions 
and computations of the measurements of the waters ck<.1vvn from the said reser­
voir by th0 respective parties, <.tll m.aintenance, supervision, repair. upke0p, 
collections, assessments, expenditures, and management of tha said reservoir 
and the waters therein contained from year by year shull be under the control of 
a board of five persons to be known as the Crane Creek Reservoir Administration 
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Board, three members of which lx.iard shall be elected or appointed by the 
Washington County Irrigation District, one member of such board by Weiser 
Irrigation District, and one member of such board by L. F. Easton and wifo, 
or their successor in interest to the "Primary Right" in said reservoir now 
owned by tham. 

Provided, howevsr, that no watar shall be turned out or diverted from said 
reservoir except by direction of said c;rane Creek Rq;servoir Administration 
Board or such officer thereof as s~id Board shall designate, upon written 
orders of the parti~.s antitlod thereto, specifyin9 th0 quantity of water and timu 
for which such party das.ir:313 the same; such Ol'der shall be filed with the 
Secretary of the Reservoir Board and shall be entered in a permanent book. 
showing the time of filing tha ordor and the quantity of water ord(Jred; and 
no party shall be charged with any water from said reservoir except as shown 
by such written orders , or the record thereof, and the water diverted pursuant 
thereto a~ measured by Weir No. 1 above mentioned. 

Each of the partias interested in said reservoir shall h<Ztve free access to all 
measuring devices and all records used and kept in tha 1nflow and outflow of 
said water and Hkl record!il shall be preserved in the office of stdd Board." 

4. SubdiviSion (d) of paragraph 8 of said agreement dated April 18, 

1923, shall be. and is hereby amended to re.ad as follows: 

"The expense of the maintenance, operation,, repair and upkeep of said reser­
voir ond the distribution of watar therefrom und any rebuilding. betterment, or 
improvenwmt of S8id reservoir determined upon by the parties in interest as 
necessary or expedient, the expense ,,f keeping and reading rreasuring devices 
show the inflow and v.rithdruwals of wllter ~md k•~epin~J records thereof, and all 
other incidental eJtpenses incurred in the operation of said system of storage 
water shall be borne by thc:i s.::1id partiEm to this contract owning interests in 
said ruservoir and wat~r rights each year- iri proportion to the "Primary Rig-hts;, 
and "S~)cond Rights" in safd reservoir and watBr rights owned by each party; 
that is to say, such expense shall be apportioned upon a present assumed 
practicable storage capacity of said reservoir of 52, 000 acre feet. 

Provided, however, that in case tho reservoir dam sh<)uld b\'.l hereafter n~iscd 
so that the prncticable capacity of said mserv>:.Jir should be incrc:ascd beyond 
5 2, 000 acre feet, then thereafter the additiomd wat~r stored in said reservoir 
beyond said 52, 000-acre..-fo.;~t carfrmity shall bG&r its proportion of th•::i ::ixponsG 
of maintenance, operation and repair of oaid reservoir on the <rnme basis as 
the prirnary and secondary ril)hts therein; and moreover shall bear all special 
expense incurred in the oper;;.ition of said reservoir occasioned by the impawd­
ing of water therein in excess of 52. 000 acre feet, 

None of the parties to this agreement shall be liable for its or his proportiou 
of the expense of op,uation, maintenance and repair thereof after it shall have 
conveyed its or his interest in said reservoir i:md water rights to other parties, 
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Provid·;)d, the conveyemce whereby such inttm~st is transferred shall .specify 
that thereafter the said successor is to assume its pro rate share of such 
expenses according to the interest so conveyed and shtdl be and remain bound 
by the terms of this agreement. 

The Board selected to operate said reservoir and distribute the waters there­
from shall, on or before ,,prll 1st ot each year, send to each of the parties 
ownin9 intarasts in said waters so stor<i;id in sc.id reservoir a statement show­
ing a preliminary estimate of the ;;i;rpense of operating, maintaining, and 
repairing said reservoir for the ensuing year and season with a stat&mqnt also 
of the pro rat~ amount which each party owning .such interest is required to 
pay. Such pro rata amount so n~quirad to be paid by each said parties shall 
bB duo and payable on or b<sfore lA<iy 1st. there<.:ifo:3r, or •itherwise in .such 
installments during the ensuing season as said Loard nia:y determine. l'fo 
party who shall bu In d0fau1t for morn than thirty (::JO) days in the payment 
of hfa pm rate share of tho s&id prelimincir}' :.<ostirnato of th~ expense of the 
maintenance of said reservoir and the distribution of Wdter therefrom, or any 
inBti.'lllment of such, shall b& entitled to r0cdve hls water until such pt1yment 
.shall be made. On October 1st, each yl:l<ir d final apportionment of th::.i ex~ 
pcn;3e of maintenance shall be mad0 by sc:.id board betw•~en the parties. bused 
upon the amount of practicable storage c<1pac:ity as r:ifores&id, owned by 
each respective owmff in said reservoir, and 0<.wh party shall b<i.1 charged or 
credited, as the ctise 1nay be, with any exr;ess or deficit in the amount it 
has paid for that season. based upon said preliminaty <:)IJtimate. 

No mependitura in tlny one y<~ar in tho excess of $500. 00. outside of the 
usual and ordimuy e:x.p-cnse of operation and maintenance of said reservoir 
shall be incurred by s~tid board without consent of both th1" first party and 
the e.ll;)Cond party to this agreement. " 

Subdivision (e} of 11'aid paragraph 8 of said agreament duted April 18, 

1923, shall be eliminated and 1n lieu thereof there shall be substituted as 

such subdivision (e) of Sf.lid paragraph 8 the following: 

'"l'ha said Crane Creek ReDervoir Adrninistrnt1cm Board shall each season 
when suoh ttmount of watv.ir is <iVailabfo for stor.:10~ cal!S<J to be z::tor<:d in 
said r0s{lrvolr not Jess thcrn 52 ,000 acre f<:rnt of vwt.0r 1>0 us to pennit tho 
tilling of all primary and seconda1y rights up to the full e;.;:tent thenmf, 
-sxoept under the following conditions: 

(l) Unless said board is prevented from so filling said reservoir by order 
or direction of a competent court or .by the ordGr of any state officer authorized 
by law to make such order. 

(2} Unless the gtorag<:o• in any season is restrich;;d to li.::ss than 52, 000 cicr0 
feet upon the written requerJt of V·im:ihi119ton County Irrigation District filed 
with 0ach owner of w1 interest in f:laid i'ii.lSGrvoir not 11:.lter than Janudr".f J.st 
of the year in which water ls. to be stored and used; but .hi which evant. 
Vvtrnhington County Irrigation District shall supply out of its own rights in 
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said rasaxvoir the -full quantity of water to which the · other co-owners "vVOUld 
bo entitled if said rasuiVoir were filled to a capacity of 52 ,000 acre feet. 

Except with the concurrenc.:i of a majority of the mambers of said Crane Crsak 
Administration Board, and tho consent of both tho first and second parties 
hereto, the unused water remaininq in said res0ivoir at the close of any irri­
gution season shull not be drained out of :£Hiid ras·arooir but shall remain there­
in as a "cany-over" supply to insure the f:llling of s<.:dd reservoir during the 
ne}~t si:;iason to tha amount of 52 ,000 acre faet. Said "carry-over" water shall 
be distributed among the respective owners durinu the succeeding season the 
same <Js other waters impounded in the reservoir du1ing each succeeding sea­
son." 

On writtan demond of any member of ::;aid Crnne Creak Reservoir _,dm.inistra­
tion Board, filed with the stwt"Btcuy of said board. each member shall forth­
with furnish and filo with the secretary, a surety bond running to the owners 
of the reservoir in such sum, not .:lxceading $3, 000. 00 as may be designated 
in said written demand; and after such written demm1d is so filed no . member 
of maid board shall ba a qualified mamber thereof or ~mtitled to vote at Ci 

meating or participate in the proceedings until such bond is fil~d. Said bond 
shall be conditioned upon the faithful performance by the m(:1mber furnishing 
the. same of his duties as a member of said boar-d. i'Jter bonds have l~en so 
furnished the board mny bo resolution adopted by its full membi-arship (but not 
othetwisa) remove the raqutrment and necessity qf its members furnishing 
bonds until such time as another written demand for bonds is filed by some 
member of said board. 

5. Except as hereby expressly modified, the said agreemant dated 

i\prii rn, 1923, shall be and remain in full force and affect and binding upon 

the parties thereto and their successors in interout; it is understood and 

agreed however, th.at ii:!Otne of the parties of said former agreement no longer 

have any interest in said reservoir or the watl'~rs thereof, and that the pro-

visions thereof applicable to such original owners a.nd their interests are 

now applicable to their successors in such interests. 

IN WITNESS \NHliREOF, .tha parties hereto have e:.i-cecuted this agreemant the 

day and year first above written, each of the corporate parties acting by 

their respective officers thereunto duly authorized by their respective boards 

of dlreotors • 

LAW OFFICES 

DONART & DONART 
WEISER. IDAHO SCANNED 

JUN n 11006 



ATTEST: 
i:'l. H. Muir 
Secretaty, 

.ATTEST: 
Oliver J. Smith 
Secreta.ry. 

ACKNOWLEDGED: 

ACKNO¥/l2DGED: 

ACKNOWLEDGED: 

ACKNOWLEDGED: 

WASHINGTON COUNTY IRRIGATION DISTRICT 

By E. D. Ford 
President. 

W£IS.E:H IRRIGATION DISTRICT 

By John J. McCrea 
President. 

L F. Easton 
Marie Estelle Easton 

J. W. Galloway 
Eth·9l B. Galloway 

December 20th, 1935, by :e. D. Ford, before Geo 
Donart, Notary PubUc, \/\/eiser. Idaho: 

December 18th, 1935, by John J. McCrea, before 
E. R. Coulter, Nota.ry Public u vVeiser, Idaho: 

December 22nd, 19 3 ~). by J, V,'. Galloway and 
.Ethel B. Gtilloway, his vvifo. before E. B, Smith, 
Notary Public, f:loiS'.), Idnho: 

December 3lst, 1935, by L. P. Easton and Marie 
Estelle Daston, his wife, before H. K. Holley, 
f'Jotr:uy Public• LuCtmJSO C'i:J:.mty, vVisconsin: 
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IDWR Field Exam Form 03/20/2006 

Priority Date Data Entry Form 

Claim Number 67-4470 

Claimed Priority Date: 6/1 /1965 Claimed Basis: Statutory Claim 

_ Use Claimed Priority Date and Basis as Recommended Priority Date and Basis 

Water Right Priority Date: 6/1/1965 Water Right Basis: Statutory Claim 

Recommended Priority Date __ Recommended Basis ____________ _ 

Document the evidence submitted/reviewed for the priority date claimed, include your analysis of the evidence: 

Reviewer: J\,\, ~ Date: "?::>("So/Ob 



IDWR Field Exam Form 03/20/2006 

Point of Diversion and Source Data Entry Form 

Claimed Point of Diversion and Source 

Tl ON R05W Sl NESW Within WAS HINGTON County Sou rce : WE I SER RI VER 

TlON R05W Sl NWSW Within WASHINGTON County Sou rce: WEISER RIVER 

TlON R05W Sl SESW Wi t h i n WASHINGTON County Source: WE I SER RIVER 

TlON R0 5W Sl NESE Wi t hin WASHI NGTON Cou nty Source : WEISER RIVER 

TlON R05W Sl NWSE Wi t h i n WASHINGTON County Sourc e : WE I SER RI VER 

TlON R05W Sl SWSE Within WASHI NGTON County Sou rce : WEISER RIVER 

Use Claimed POD and Source as Recommended POD and Source 

Water Right Point of Diversion and Source 

TlON R0 5W Sl NWSW Wi thin WASHINGTON County 

Recommended Point of Diversion and Source 

Source Information 

Source Tributary To 

Twp Rge Sec Gov Lot QQQ of QQ of Q County 

Claim Number 67-4470 

SNAKE RIVER 

SNAKE RIVER 

SNAKE RIVER 

SNAKE RIVER 

SNAKE RI VER 

SNAKE RIVER 

Source 

J ___ J ________ _ ____ _______________ _ 

J ___ J _____________________ _ ______ _ 

J ___ J _ ___________________________ _ 

Other rights from this POD? ----------- ---- ------------- --

Document how the POD and Source were verified : 



Reviewer: ~ \JB Date: 3/3D /Olo 



IDWR Field Exam Form 03/20/2006 

Place Of Use Data Entry Form 

Claimed Place Of Use 

TlON R05W 801 NWNE 3.00 

TlON R05W 801 NENW 13.00 

TlON R05W 801 8WNW 33.00 

TlON R05W 801 NE8W 40.00 

TlON R05W 801 8E8W 4.00 

Use Claimed POU as Recommended POU 

Water Right Place Of Use 

TlON R05W 801 

TlON R05W 801 

TlON R05W 801 

TlON R05W 801 

8WNE 

8WNW 

NE8W 

NW8E 

Recommended Place of Use 

Twp Rge Sec QQ Q 

Document how the POU was verified: 

31. 00 

28.00 

40.00 

20.00 

Claim Number 67-4470 

TlON R05W 801 8WNE 40.00 

TlON R05W 801 NWNW 40.00 

TlON R05W 801 8ENW 40.00 

TlON R05W 801 NW8W 13.00 

TlON R05W 801 NW8E 22.00 

Total Acres 248 

TlON R05W 801 NWNW 3.00 

TlON R05W 801 8ENW 25.00 

TlON R05W 801 NW8W 10.00 

Total Acres 157 

___ See corrections to claimed POU above 

County Lot Num Acres Purpose of Use 

Total Acres 



Reviewer: N\. VB 



IDWR Field Exam Form 

Purpose of Use Data Entry Form 

Claimed Purpose of Use 

Water Use 

IRRIGATION 

Number of Homes Number of Stock 

_ Use Claimed Purpose of Use as Recommended Purpose of Use 

Water Right Purpose of Use 

Water Use 

IRRIGATION 

Recommended Purpose of Use 

Water Use 

Number of Homes 

Number of Homes 

Document how the Purpose of Use was verified: 

Reviewer: _.M'---'_Lg ____ _ 

Number of Stock 

Number of Stock 

Acre Limit 

Acre Limit 

Acre Limit 

0312012006 

Claim Number 67-4470 

Number of Other 

Date: ieo/lJb 



IDWR Field Exam Form 03/20/2006 

Period of Use and Quantity Data Entry Form 

Claimed Period of Use and Diversion Rate 

Water Use 

IRRIGATION 

Start 

3/15 

End 

11/15 

Overall Diversion Rate 3.13 Overall Diversion Volume 

Rate 

3.13 

Claim Number 67-4470 

Volume 

_ Use Claimed Period of Use and Quantity as Recommended Period of Use and Quantity 

Water Right Period of Use and Diversion Rate 

Water Use Start 

IRRIGATION 3/15 

End 

11/15 

Overall Diversion Rate 3.13 Overall Diversion Volume 

Recommended Period of Use and Diversion Rate 

Water Use Start End 

Rate 

3.13 

Rate 

Overall Diversion Rate ____ _ Overall Diversion Volume ____ _ 

Document how the Period of Use and/or Diversion Rate were verified: 

IDwfC s~ 
I 

Reviewer: __ f\;\;vg _____ _ 

Volume 

Volume 

Date: 3/go6h 



IDWR Field Exam Form 

Contacts Data Entry Form 

Owner Type 

Current Owner 

Current Owner 

Full Name 

LOLA DEANE KERNER 

MIL TON KERNER 

Date of Field Exam: 3 h D I O'fo 

Address City 

1733 WEISER RIVER WEISER 
RD 

1733 WEISER RIVER WEISER 
RD 

Accompanied By: Bru CL~ Phone Number: ______ _ 

Relationship to Claimant: 

Directions to Property (if different from above) and/or update owner information: 

/vf(l-ltm is~ 

Reviewer: "-A VB 

03/20/2006 

Claim Number: 67-4470 

State Zip Phone 

ID 83672 (208)549-2795 

ID 83672 (208)549-2795 



Idaho Department of Water Resources 

Adjudication Claim: 

67-4470 

Legend 

D Townships 
CJ PLS Sections 

: Quarter Quarters 

Washington County 
IDWR Basin 67 

Prepared by M. Van Bussum 
On Monday, March 20, 2006 
1987/88 Aerial Photography 
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THEORETICAL HORSEPOWER EQUATION WORKSHEET (cjh 1/92) 

Water Right No.: 
Examiner: 
Date of Field Exam: 

P/D No.: 

PUMP HORSEPOWER 
BOOSTER HORSEPOWER 

PUMPING LEVEL 

DISCHARGE PRESSURE 

RATE OF FLOW (cfs) 

67-4470 
Monica P. Van Bussum 

3/30/2006 

A0017610 
PTO Pump 

15 
0 

4 

0 

23.10 

The above calculates the formula 
Q 

Assumptions: 

Examiners Notes: 

%70 efficiency. 
No Friction 

OPTION 2 OPTION 3 

#DIV/0 ! #DIV/0! 

8.8 * (Efficiency) * hp 

0 

0 

0 

0 

depth to water+ 2.31*(psi)+friction 



/ 



Lola Kerner 
1733 Weiser River Rd. 
Weiser, ID 83672 

Craig L. Saxton 
St. Water Resource Agent 
Adjudication Bureau 
Idaho State Department of Water Resources 
P.O. Box 83720 
Boise, ID 83 720-0098 

Dear Mr. Saxton: 

In reference to water right claim #67-4470, please find enclosed: 
1. The FSA map with acres and points of diversion marked 
2. Property tax notices of irrigated acres 

RECEIVED 
, SEP J 6 2005 

~otWaterResou~ 

3. A copy of the billing sent by Weiser Irrigation District attempting to assess all 
irrigated acres instead of only water delivered via the Galloway Canal 

4. Summary of Mediation between Milton Kerner, third party defendant, and 
Weiser Irrigation District. 

Please refer to the highlighted text of the last page of the Mediation Summary in 
reference to this matter. I do not have pumping records, due to the lack of electricity at 
the points of diversion. Portable pumps are used to deliver the water. 

Also enclosed is an affidavit from my son, who now leases the ranch. 

Sincerely, 

Lola D. Kerner 

SCANNED 

SEP 1 9 2005 
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IN THE MATTER OF 
NOTICE OF CLAIM TO ) 
A WATER RIGHT NO. (S)) 
l.til - L.tt-¥10 ) 
~-------~) 
~----=---.,,,___ __ ~) 
State of Idaho ) 
county o f WIGf:H& TDtJ ) 

AFFIDAVIT 

_C=--:,,.....;5~llll"""·..;::;=..:LJE..~-__...~~Et-==ZN~£:::::::..:.:~=------- being first duly sworn , 

deposes and says: MtLTDN rSEJ?NEC2 f3£t;,tt/\/ Pll.MPtNt, 
- ' ...... 

~f\-1£.te. FebM THE \fJE.JbEf_ EtVff fAI TH£ M 16 

IO LIY T.E:._ v I \(I t£ 6 , k EfJYIEJIYJ i3 £R:.. (JtfttN Ct !Al lt 
b}f\ND U "-lE,S fr,S A 6Mf\L.L Be,'{& :'tf lS 

...... 

:CH-ftT J" IME, 

Subscribed and me this 

day /4 

SCANNED Residing t ~~~=-=:::::'.:2:'.~:::::..---~ 

SEP 1 9 2005 My commission Expires / - s--/ / 



_0-:(;il\ PL!7:CHKi::: 
i C:,l-j 1 t~G ~ CJN C <:1'.F\ITY 
:l ~"l f: ·t.: C;\J y·~ T 
- t :.; ,~~ ;"- r !'"1 " 3-"' ? 2 

PARCEL DESCRIPTION: 

Tt\i- t J ·:~31 Tl lr,1 4 
? 4 ~\ r: r· ... , r· !::J 

MtLTQN 

Si=tilPill"1h1l[llM 
& ESTIMATE OF TAX 

F:F TURN P;J s r AG." GU i\i< ;\ ''jTL'.: n 
OFFIC'.0 PIH1NF: ?Ob '114· ~:0'J\) 

For any questions, please notify the Assessor's Office immediately. 

Assessor's Telephone Number: ( :.> 0 ~~ ) 4 ! ·+ 2. O 0 0 

PARCEL ADDRESS: 

Appeals of your property value must be filed in 
writing, on a form provided by the County, by: 

1733 W~ISFR RIVFR RO 
•~ISCR Io 83672 

Tax Code Area: 

Parcel Number: Pp llN04W316lJ0 A 

PP.OP[_P,TY Tt,X RtOUCTION IS NOT l~.JCLUL'·.D. 

CURRENT CATEGORY AND DESCRIPTION 

L 1.; ~·'( G T C~ 1~. ::; 

CH:; Y GP 4 Z i "0C 
W 4. :::_, T ··-

SUBTOTAL: 
LESS HOMEOWNERS EXEMPTION: 
NET TAXABLE PROPERTY VALUE; 

ASSESSED VALUE OF YOUR PROPERTY 

LOTS/ACRES 

18.300 
2.750 
2.050 

2.4 .. 000 

J\C 
AC 
l\C 

LAST YEAR'S VALUE 

.ll.OJC' 
!<) 

lltl;.,;r> 

l l • ] ,:; \\ 

CURRENT YEAR'S VAl.UE 

i;:'.1()0 
30 

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts. 

TAXING DISTRICTS 

-.,u,.,.ry 
. I S C H 4 .'; 1 /\ 

J ~' L) / ·::. s .t~' l C) .... ~ r 
·.· ~-~: C ··~ f.~,~ i D ::~;. .:: 
.. ! ~.:; ~ ~~ F t :~ ~:: 

.Jn--: N r cu;,:r ., 
: TS F_ '.:·) /I~ '·H.JL 
_ [J,)l) 

! VAL H<.1 1)~' 
;\'\·'.\lLANC.i''. TCR l 

SUBTOTAL: 
FEES: 

TOTAL PROPERTY TAXES & FEES: 

LAST YEAR'S TAXES 

ESTIMATED PROPERTY TAXES 
CURRENT YEAR'S 
ESTIMATED TAXES 

THIS 15 NOT A BILL DO NOT PAY. 
See the back of this Notice for details. 

PAGE l 'OF l 

PHONE NUMBER 

.c:C';:, ->I·'>· /()J? 
? (\ .·~; . :, !\ r.; J (. l 6 
2 :) '.I ·- .) ti <;; J (;. l 6 
'} ;~ \ 4 t ..:-+ ... :? f! ···} 2~. 

;":Ot.\ 414 ,:;:~>9:?: 
2 ,') -~:) .. ~~ l~ ".) .~; -i; 7 C) 

2 ~) ·~~ ~:_..;~ -..;~ .. J !~. l ~) 
2 n ~-~ -. 4. 1 1.J. ..:· .,_;~ o s;i ;) 
2. () 'i _, ,,' "'.' 7 . .J '::; .3 s 
2n:.} ·::;4~~~ o.~?n 

.:-:n~J · 4 l ·4-· ;~~)·-...i? 

DATE OF PUBLIC 
BUDGET HEARING 

;) "\/? !/ .:' 00 ·:; 
d ::, / l J / ,,> 0 ,-, '.\ 
Y'l/l J/~'.00'.:) 
u q/ :~ L;'. / 2 ("l \) :3 
('1 .~1 / ::~ 2 / :~~ 0 G i·;:~ 
~\ 0

--: / n :.; / ;,: :' o "; 
u ~\./.2 2/ .::~ 0(.i ~) 
o~~~/?;2/2005 

J?/2':3./?00':') 
\) 6 / l ::; / 2 0 (I ''> 
Jd/?2/2.00''\ 



rJ~: • .; I i\ ~._,L I : ; C HK t; 
.SH l N(; T ON cov:-.irY 
.6 r: C ;JU ;:::T 
. t ::_, c:· ,,z I i) ( \ _\ '.'· 7? 

PARCEL DESCRIPTION: 

LJ T 5 J & 4; S~ N W ~ S WN ~ ; 
T " ' · l ; -:' ,<, C fH ;{ - 0 · W ; S 1 T 1 0 f< 5 
.:u 7 • 2 7 1\ c ;~ '-' ~' 

f'-t1 r L TON 

17JJ W ~ I SFR R IV ER RD 

W4i+iM@HIU·>t ,• 
& ESTIMATE OF TAX 

R f TU R N PO S T I\ (i~: CiU <\ ~, il.NT t:.; I 1 
OFFIC F ~HClN c : ~~C' d -- 4 l4 - ;,'.'.'!G0 

NoTA-e1LL~ j 
NOT PAY. I 

·---··-----_! 

For any questions, please notify the Assessor's Office immediately. 

Assessor's Telephone Number: ( ? ~j g ) 4 t I~ . c' 
1
' () 0 

PARCEL ADDRESS: 

1 7 :3: ~ d :·) 0 7 ~.·. 

Appeals of your property value must be filed in 
writing, on a form provided by the County, by : 
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' l 

CURRENT CATEGORY AND DESCRIPTION 
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SUBTOTAL: 
LESS HOMEOWNERS EXEMPTION: 
NET TAXABLE PROPERTY VALUE: 

ASSESSED VALUE OF YOUR PROPERTY 

LOTS/ACRES 
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S t . ~:1 0 0 

1.01) ') 
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30 7. ?. 70 

AC 
A C 
,,"> C 
;'\C 

LAST YEAR'S VALUE 

;:: 1 :.:) .1 ·~0 

l . !~~)('\ 

·:~; • f-, .) ·~; 

')i1. 0') •-) 

i - ~. ~0(' 

.~ ~ J ,, • Q j i) 

.:i.7 . 0 4 '~· 
? H .-~ • fl .'J ~..; 

CURRENT YEAR'S VALUE 
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l " ' 00 9 . ho o 

9 4, 09 0 
l ·". ,,-,•)() 

J t. <::- ,11 ( 
4 7 . .. '_l 4 • 

•;> '·} ~5 • () 6 ~ 

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts. 

TAXING DISTRICTS 
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SUBTOTAL: 
FEES: 

TOTAL PROPERTY TAXES & FEES: 

LAST YEAR'S TAXES 

ESTIMATED PROPERTY TAXES 
CURRENT YEAR'S 
ESTIMATED TAXES 

THIS IS NOT A BILL. DO NOT PAY. 

PHONE NUMBER 
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2 () ~,_\ · :) If 9 - \~ .1 / ~) 
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See the back of this Notice for details. SCANNED 
P ~ GE l Cl'- l 
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DATE OF PUBLIC 
BUDGET HEARING 
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PARCEL DESCRIPTION: 

t_ :J T'~) l D· 2 ; ~;~::!\Ji:~ ; ::~: xc PF~ 
~ 0 w; 51T 10 R~; 117.11 ACRES 

/vi t L TON 

17 3~ WElSFk ~! V ER RO 

ASSESSMENT NO CE 
& ESTIMATE OF TAX 

Rr ruRN P05 TA GF G UA~ANTE r o 
OFFIC f PHON E : 20 8 4 1 4· 200~ 

lrH1s rs NOTABt-Ll.~1, 
00 NOT PAY. [ __ -·-·---··---· ------ - -··· 

For any questions, please notify the Assessor's Office immediately. 

Assessor's Telephone Number: ( 2 D 8 ) •+ t 4 ·- 2 n 0 0 

PARCEL ADDRESS: 

Appeals of your property value must be tiled in 
writing, on a form provided by the County, by : 

JU N .=: 2 7 • .'.' iJ 0 5 
Wf l SCR ID 83672 

Tax Code Area: 

Parcel Number: cp 1 0NO~WO IU0 00 A 

PROPS~ TV TAX R ~ DUCTION t s NOT l NCLUOL0. 

ASSESSED VALUE OF YOUR PROPERTY 

CURRENT CATEGORY AND DESCRIPTION LOTS/ACRES LAST YEAR'S VALUE CURRENT YEAR'S VALUE 

l r r!~.((; T o •\ (; fJ2 .900 ~.c 9 !.:,., 1~ 1 c l 0 .';> • :; l () 
.) DR Y G F< . .-\ ? I t-hi 7. 6 1 0 ,\ (. ? 1 (1 220 
. ") w /'... ::. T t: . 26.600 AC 

SUBTOTAL: 1 17. l 
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NET TAXABLE PROPERTY VALUE: :)·:·:, .. ('I!;'.°;~ q 1 0<:' o7 30 

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts. 
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SUBTOTAL: 
FEES: 

TOTAL PROPERTY TAXES & FEES: 

LAST YEAR'S TAXES 

ESTIMATED PROPERTY TAXES 
CURRENT YEAR'S 
ESTIMATED TAXES 
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THIS IS NOT A BILL. DO NOT PAY. 
See the back of this Notice tor details. SCANNED 
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IS NOT A BILLI 
DO NOT PAY. 
-·--· ---··--···-

For any questions, please notify the Assessor's Office immediately. 

Assessor's Telephone Number: ( ? J H ) 4 1 ·• .-.:'. (' ,i :1 

PARCEL ADDRESS: 

Appeals of your property value must be filed in 
writing, on a form provided by the County, by : 

17 33 WC:: ISE r< ;~(Vf:R RO JV :'i,:: · :? 7 • ;~ (' n ~; 
WC I S~ R ID 83672 

Tax Code Area: 

Parcel Number: 

ASSESSED VALUE OF YOUR PROPERTY 
CURRENT CATEGORY AND DESCRIPTION LOTS/ACRES LAST YEAR'S VALUE CURRENT YEAR'S VALUE 

1 l i<r(G T O ,.\, ~~ 28.000 AC .J ,;_\ t f:.{ ·:s (' ]Q 'L";1l) l 

SUBTOTAL: 28.000 3 f~ .. r~ :·~) ~) J -.l • ' .'> ·;; '. 
LESS HOMEOWNERS EXEMPTION: 
NET TAXABLE PROPERTY VALUE: 3 t"- • ,,, ,:) n ] <:>. ~:\~ t 

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts. 
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FEES: 

TOTAL PROPERTY TAXES c!o FEES: 

LAST YEAR'S TAXES 

ESTIMATED PROPERTYTAXES 
CURRENT YEAR'S 
ESTIMATED TAXES 

THIS IS NOT A BILL. DO NOT PAY. 
See the back of this Notice for details. 
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LARYC. WALKER 

Telephone (208) 549-0390 

Attorney at Law 
232 East Main Street 

Post Office Box 828 
Weiser, Idaho 83672 

FAX (208) 549~0404 

\ 

December 5, 1995 

Mr. and Mrs. Milton Kerner 

Re: Weiser Irrigation District 
Our File No. 94-4572 

Dear Milton and Lola: 

\ 

As you may recall, I represent Weiser Irrigation District. We had a meeting with the 
District and yourself some time ago discussing your water rights and the rights under the contract. 

We have reviewed our records, the county tax assessing records and the actual acres being 
irrigated, and we find at present that you are irrigating under the contract originally signed 
between the Irrigation District and Eva Breshears, as well as under the contract between the 
District and yourself. 

Under the Breshears' contract, the District is carrying water for you consisting of I 00 
miners inches which you purchased out of a 1941 water right owned by the District, plus yom 
storage rights from the Crane Creek Reservoir of 200 acre ft. of water. Breashears retained a 
home site now owned by Huston. A subsequent .G.' .acres has been conveyed to Bruce Kerner. 

This original contract right was to irrigate 144.64 total acres. Part of that, however, is 
now owned by Huston and Bruce; we find no formal division of the 200 acre ft. of water right 
and the 100 miners inches that related to this property. 

You have changed your operation so that approximately 9.1 acres is irrigated with Manns 
Creek water, leaving 90.7 irrigated acres under the Breshears' contract. 

Under water that has been assessed to you and your predecessor under the name of Guy 
Galloway, we find no contract; however, the records show that you have 125 acre ft. of stored 



Mr. and Mrs. Milton Kerner 
December 5, 1995 
Page 2 

water in Crane Creek and some water rights under Muir vs. Allison totaling 23.1 inches 
associated with this water right. 

Our records show that under Muir v. Allison there were only 70 miners inches that was 
attributable to approximately that much land which is now divided by the Weiser River. 

Our records indicate that under this arrangement you have been irrigating approximately 
204.4 acres, which is a large expansion over the original rights and the assessment arrangements. 

The District has therefore made the decision that you will be assessed on 295.1 acres 
under your land and under the Breshears' contract at the regular rate, less what is paid for the 
Crane Creek storage water rights. 

(,,.....,..,< ,,...,.,ltc.. <'<>> r 
This computes to be a per acre assessment of$ //,'lo flH/IJG - for a total assessment 

annually of$ -;, "fr,z,a,~ 

The District is also willing to allow you 15 days time to come in and meet again with the 
District with all of your records so that we can verify the accuracy of our figures or give you the 
opportunity to challenge those figures. If we hear nothing from you, we will assume that our 
calculations are correct and you will be assessed according to the above figures. 

You may argue that your old contract is binding; however your 1941 contract is not valid 
because the District had no authority to sell you a water right outside of our District boundaries. 
Because the amount of acres irrigated has been greatly increased and it is also obvious that in the 
past you have not ordered any Crane Creek water out of Crane Creek until the river flow is 
diminished to where it is inadequate, you have utilized water that has been owned by the District 
over the years and paid no assessment for that water. Rather than going back and seeking some 
compensation for that, the District is desirous to get this resolved by requiring that a new contract 
be executed between you and the District covering the present circumstances and allowing for 
future changes and assessing you on a basis equal to all other District members. 

For your information also, we are proposing a new contract along the lines and terms as 
per the enclosed proposed draft. We would invite you to review that proposed contract yourself. 
If you desire to retain legal colUlsel, you are invited to do that and set up a meeting time with 
the District to cover these issues. 

As we indicated to you and have reconfirmed by telephone conversation with the Water 
Department, the Water Department is undertaking to readjudicate under the Snake River 
Adjudication by special request all water used out of the Galloway Canal, including water used 
by you so this will all be reevaluated to the extent that is necessary to bring all of these rights 

SCANNED 

SEP 1 9 2005 



Mr. and Mrs. Milton Kerner 
December 5, 1995 
Page 3 

current. We hope we have properly reflected where these rights stand today and the amount of 
acres being irrigated. However, we realize that mistakes can be made and we therefore invite you 
to bring in any documentation or evidence you may have to dispute what we understand and have 
proposed herein. 

LCW:mle 
Enclosure 

Sincerely, 

LARY C. WALKER LAW OFFICE 

~~~ 
Lary C. Walker 

SCANNED 

SEP 1 9 1005 



WEISER IRRIGATIO~ DISTRICT P . O. BOX 591 
.+..6./.9..7.l9..? .... ::::_ .. P~9.e. .. ; ....... L .................. .. ...... ..... .......................................................... .......... ..................... ............ W .. f.;.1$..f;:R .. ....... I.P. ..... ~~.§.7'.? 
TAX YEAR INV# LEGAL DESCRIPTION TAX AMOUNT 

1994 1499 IRRIGATED ACRES ON CONTRACT $ 11.90 
1994 1499 GALLOWAY PROPERTY 
1994 1499 IRRIGATED ACRES ON CONTRACT $ 11.90 
1994 1499 BRESHEARS PROPERTY 
Already paid for: 1994 $ - 23.80 
1995 1499 IRRIGATED ACRES ON CONTRACT $ 3,511.69 
Already paid for: 1995 CRANE CREEK CREDIT******* $ -48.75 

I.O.J.B.b .... . QW .. ~.P .~ ....... $. .. .. ;? ... .. 4.9.? .. ~ . 9.4 

MILTON KERNER 
1733 WEISER RIVER ROAD 
WEISER, ID 83672 

MILTON KERNER 

2nd Installment for 1995 amount $J.? .. ?~ .• -~. !?. 

NOTE: Total R4l.~:tcx§tw& amount $ .. ::.4.e ... .7.~ 
CREDIT 

WEISER IRRIGATION DISTRICT 
124-128 EAST MAIN 
P.O. BOX 591 
WEISER. ID 83672 

MILTON KERNER 

1st Installment for 1995 amount $J2~~La4 

NOTE: Total R~!Jt.lcxqt~ amount $ ... . ::.4.§ .. ,..? .. ;>. 
CREDIT 

WEISER IRRIGATION DISTRICT 
124-128 EAST MAIN 
P.O. BOX 591 
WEISER, ID 83672 

CUST. #: 156"3 

CUST. #: 1563 

DUE Q.Q../..~.Q/.9..9 

CUST. #: 1563 

DUE 14/4..9../.9 .. ?.. 

SCANNED 

SEP 1 9 2005 



. lR.rO!S1ER'T W, TALSOY 
ELLSWORTH, KALLAS & TA.LEOY, P.l.Lt. 
Attorneys at Law 
2402 W. Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 336-1843 
Idaho State Bar No. 3603 
Fax: (208) 345-8945 

RANDALL C. FREDRICKS 
Attorney at Law 
P. O. Box 2835 
Boise, Idaho 83701-2835 
Telephone: 208-384-5144 
Idaho State Bar No. 989. 
FAX: 208-433-8976 

ATTORNEYS FOR PLAINTIFFS AND THIRD-PARTY DEFENDANTS KERNER 

IN -:-HE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON 

VAUGHN W. KELLEY, an individual; 
HENRY P. GREEN and ANN C. GREEN, 
husband & wife; SMITH LAND & 
LIVESTOCK CO., an Idaho corporation; 
LON BAKER & JACK BAKER, 
dba BAKER BROTHERS, an Idaho 
general partnership; and INSffiUTE 
CANAL COMPANY, an Idaho Corporation 

Plaintiffs, 

vs. 

WEISER IRRIGATION DISTRICT, 

Defendant. 

WEISER WATER MEDIATION STATEMENT, P. 1 
96008-01 07/14/99 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. CV98-00496 

PLAINTIFFS' 
MEDIATION 
STATEMENT 



) 
WEISER IRRIGATION DISTRICT, ) 

) 
Third-Party Plaintiff, ) 

) 
vs. ) 

) 
MILTON KERNER and LOLA KERNER, ) 
husband and wife, BRUCE KERNER and ) 
JULIE KERNER, husband and wife, ) 
ROBERT A. SHIRTS and RONALD W. ) 
SHIRTS dba SHIRTS BROTHERS, ) 

) 
Third-Party Defendants ) 

~~~~~~~~~~~~) 

The following statement will be somewhat lengthy in order to give an 

adequate factual background, keeping in mind that this case involves seven 

(7) individual contracts and six (6) plaintiffs encompassing a time span of . . 
some eighty (80) years. The question involving water rights will, of course, be 

finally determined by the SRBA. If we can come to some solution over the 

"cost1
' of delivery of water, the ownership dispute will also be resolved. 

Although the contracts have certain elements not common to each other 

the main element common to all of the contracts is that they are all 

"transportation" or "carriage" contracts by which the Weiser Irrigation District 

agreed to carry a certain designated amount of the private water of each 

contract holder for a specified contract rate. There were basically few problems 

involving these agreements until the year 1995 when the Weiser Irrigation 

District took the position that each contract holder should pay on a per acre 

basis the same assessment as members within the District 'Nithout considering 

WEIScR WATER MEDIATION STATEMENT, P. 2 
96008-01 07 /14/99 



· the "actual" cost of delivery of the water to the diversion point of each contract 

holder and totally ignoring the plain terms of each contract. 

The Weiser Irrigation District also took the position that the water being 

delivered to each contract holder was water owned by the District and not the 

individual contract holders and that the contracted rate was not valid. The 

District thus began charging each contract holder as if they were District 

members beginning in the year 1995 which charges have continued to the 

present time. 

The contract holders filed this action for the purpose of having the court 

make a declaratory ruling on the validity of each contract. 

This mediation was agreed to since the parties have been attempting to 

come to some compromise solution basically over the charges that the contract 

holders would be willing to pay for the transportation of their water. The basic 

difference at this time is that the District wants to charge on an acreage basis 

but is willing to reduce the normal District member assessment by some 

percentage. The contract holders have no real objection to paying the "actual" 

cost of delivery but any formula must be based on the point where each 

contract holder diverts their water and related directly to the maintenance and 

repair of the Galloway Canal. It must be kept in mind that the Plaintiffs are 

not District members and are not subject to the District assessments. 

WEISER WATER MEDIATION STATEMENT, P. 3 
96008-01 07 /14/99 



For example if we can come to some agreement on a reduced 

assessment charge that would approximate the cost of maintaining the 

Galloway Canal as a whole then this cost must also be prorated to the point 

where each contract holder diverts their water. The formula which would 

approximate the cost of the maintenance of the entire Galloway Canal (25 

miles) would have to be divided by 25 to determine the cost to the District to 

maintain each mile of canal and then multiplied by the miles where each 

contract holder diverts their water. The Baker Brothers divert within one mile 

from the head of the canal; the Greens and Smith divert approximately three 

miles from the head of the canal; the Kelleys and Kerners divert approximately 

five miles from the head of the €anal and the Institute Canal diverts 

approximately eleven miles from the head of the canal. 

T!MiE llNE 

The following is a time-line of the important dates involved for the 

convenience of the mediator. 

Pre-1918. The Weiser Irrigation District was formed and began diverting 

water from the Weiser River for the irrigation of District lands. In the year 

1916 Weiser Irrigation District purchased 8,400-acre feet of Crane Creek 

Reservoir storage water. 

WEISER WATER MEDIATION STATEMENT, P. 4 
96008-01 07/14/99 



12/4/1918. The Weiser Irrigation District entered into a canal sharing 

agreement with Weiser Bench Irrigation Company (predecessor to the Institute 

Canal Co). The Bench Irrigation Company agreed to enlarge the canal to allow 

the Bench Irrigation Company to carry 2,000 miner's inches of water for their 

purposes and 8,000 miner's inches for Weiser Irrigation District. 

6/20/1921. The Weiser Irrigation District was decreed 6,000 miner's 

inches (120 C.F.S.) under the Muir Decree to irrigate 8,000 acres of District 

lands. 

4/15/1925. Due to financial dif.ficulties the assets of the Weiser Bench 

Company was sold under foreclosure to L.F. Easton. 

1932. The Weiser Irrigation Co. decided to move the diversion point for 

the Galloway Canal 1 and 3/4 miles upstream and to construct two miles of 

new canal across the lands now owned by the Baker Brothers and the Greens 

and Smiths. 

10/1/1932. Contract was entered into between the Weiser Irrigation 

District and the predecessors to the Baker Brothers (John Baker and Eva E. 

Muir). The District purchased a right of way across the Baker lands and also 

allowed the Baker interests to carry their private water in the canal to irrigate 

WEISE?. 111/ATEX. MEDIATION STATEMENT, P. 5 
96008-01 07/14/99 



their lands through which the canal ran. One diversion point is approximate!y 

1/4 mile from the head of the canal and the second diversion point 

approximately 1 mile from the head. The contract specified no delivery cost 

and no restriction on acreage or amount of water. No cost was assessed to the 

Baker Brothers until the year 1995. This contract has been referred to as the 

Muir/Baker Contract. The Bakers are presently diverting 151.6 miner's inches 

or approximately 1.38°/o of the capacity of the canal. 

11/22/32. Contract was entered into between the Weiser Irrigation 

District and the predecessors to the Greens and Smiths (Ida M. Shoesmith and 

Polly A. Smith). Henry and Ann Green now own the Ida M. Shoesmith land 

and Smith Land & Livestock Co. owns the Polly A. Smith lands. The District 

purchased a right of way across their lands in order to tie into the existing 

Galloway Canal and agreed to carry up to 625 miner's inches (12.5 C.F.S.) of 

their private water and the Shoesmith/Smith parties agreed to pay 1/25th of 

the cost of the maintenance of the Galloway Canal from the head to their 

diversion point which was approximately 3 miles. The Greens are diverting 

approximately 181 miner's inches and the Smiths 188 miner's inches or a total 

of 369 miner's inches. The water is diverted at the same diversion point and is 

approximately 3.4°/o of the capacity of the canal and approximately 60°/o of the 

allowed diversion rate. At some point later in time the District, on its own 

volition, began using a formula to determine the delivery cost to be paid by the 

Shoesmith/Smith parties which formula was as follows: 
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(1) Add the total director salaries plus secretary salary plus 

water tender salaries plus mileage costs. 

(2) Divide this number by 25 (length of the Galloway) which 

would equal an average cost per mile. 

(3) Multiply this by 3 (miles from the head of the canal to the 

Shoesmith/Smith diversion point); and 

(4) Multiply this by 1/25th as the agreed contractual carriage 

cost for their water. 

1/9/36. The Institute Canal Co. was formed and the Institute Canal Co. 

purchased the irrigation assets of the~defunct Bench Irrigation Co. from L. F. 

Easton. 

1/10/36. Weiser Irrigation District entered into a contract with the 

Institute Canal Co. (actually an amendment of the 1918 contract with the 

Bench Irrigation Co.) whereby the f!owage right through the Galloway Canal 

was reduced from 2,000 miner's inches to 1,000 miner's inches and if the 

Institute Canal Co. did not divert more than 800 miner's inches and allowed 

the District to utilize the excess then the ordinary cost of maintenance and 

upkeep of the Galloway canal from its head to the Institute diversion point was 

waived (except new construction or repairs due to Acts of God). 
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12/18/36. The vVeiser Irrigation District applied for an additional 120 

C.F.S. of water from the Weiser River (6000 miner's inches) to be applied to 

existing District lands and several thousand acres of non-district lands which 

included the lands now owned by the Plaintiffs. This application was approved 

by court decree dated May 16, 1939. 

1939. The Weiser Irrigation District purchased an additional 6,700-acre 

feet of Crane Creek Reservoir storage water. 

1940. The Weiser Irrigation District purchased an additional 2,500-acre 

feet of Crane Creek Reservoir secondary storage water. 

' ' 

1/15/1941. The Weiser Irrigation District entered into a contract with the 

predecessor to Vaughn Kelley ( Annie Kelley) by which the District sold to 

Annie Kelley 50 miner's inches of Weiser River water from the 6000 miner's 

inches of water contained in the 1939 decree together with 100 acre feet of 

Crane Creek Reservoir water for the sum of $300.00. Annie Kelley agreed to 

pay an annual maintenance cost of $12.00 together with her pro rata share of 

the expense of any necessary improvements to the canal between the head of 

the canal and the Kelley diversion point. The Kelleys have been diverting 

approximately SO miner's inches for irrigation of their lands which is 

approximately .45°/o of the capacity of the canal. 
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1/15/1941. The Weiser Irrigation District entered into a contract with the 

predecessor to the Kerners (Arthur Breshears) by which the District sold to the 

Breshears 100 miner's inches of Weiser River water from the 6000 miner1s 

inches of water contained in the 1939 decree together with 200 acre feet of 

Crane Creek Reservoir water for the sum of $600.00. The Breshears agreed to 

pay an annual maintenance cost of $12.00 together with their pro rata share of 

the expense of any necessary improvements to the canal between the head of 

the canal and the Breshear diversion point. The Kerners have been diverting 

approximately 100 miner's inches which is approximately .9°/o of the capacity 

of the canal. 

12/20/1954. The \IVeiser Irrigat1on District entered into a third contract 

with the Institute Canal Co. in order to clarify a prior dispute that had arisen 

over the manner of sharing costs of new construction for permanent 

improvements and repair to the canal made necessary by act of God and to 

further fix and determine the proportionate share of the reconstruction, 

maintenance and repair of that portion of the canal lying between the pumping 

plant of the Institute and the head gate of the canal. The basic agreement was 

that the obligations of the Institute Canal set out in the prior agreements 

(1918 and 1936) would be satisfied by the Institute participating in the cost of 

construction, improvement, repair and damages whether such repair be 

temporary or permanent by paying to the District the sum of $150.00 per year 

and further if there is any damage to said portion of the canal by an Act of God 
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that the Institute would pay 1/9th of the cost of such repair or 11.1°/o. The 

above was only valid so long as the Institute did not divert more than 800 

miner's inches from the canal. The Institute at this time is diverting 

approximately 800 miner's inches at a point approximately 11 miles from the 

head of the canal which is 7.2°/o of the capacity of the canal. 

WEAKNESSES AND STRENGTHS Of EACH PLAINTIFF 

1. THE INSTITUTE CANAL COMPANY. 

The District's main contentions regarding the Institute Canal Company 

are: (i) that since the Institute owns no licensed or adjudicated water that all 

water being delivered belongs to the t:Jistrict; (ii) that the contractual amount 

of $150.00 is invalid; and (iii) that there has been an illegal enlargement of 

acres being irrigated by the Institute from 800 to 957. 

(a) The facts are clear that at least since the year 1920 the Institute 

(or its predecessor) has been diverting and applying to a beneficial use Weiser 

River water for the irrigation of Institute lands consisting of 800 acres. The 

District, for some reason, ignores the constitutional claim of the Institute. 

" ... The right to divert and use the unappropriated water of any natural 

stream is guaranteed by the Idaho Constitution in article 15, Sec. 3. Until the 

law was changed in 1971, see 1971 Idaho Session Laws, ch. 177 at 8431 a 
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person desiring to appropriate the water of a stream could do so either by 

actually diverting the water and applying it to a beneficial use or by pursuing 

the statutory method, which entailed an application to the Department of 

Water Resources for a permit and then fulfilling the requirements of the 

permit. .. Since 1971 the exclusive way to acquire a water right has been by 

the permit method. Nevertheless, those rights acquired by the so-called 

constitutional method prior to that time are still valid. (Emphasis mine.) I.C. 

Secs. 42-103,42-201. Thus, an appropriator, whose right is based upon a 

valid, although unadjudicated, constitutional method of appropriation, retains a 

senior claim in relation to a person holding a later issued permit ... ". 

R.T. Nahas Co. v. Hulet 114 Idano 23, 752 P.2d 625 (App. 1988) pps. 26 

to 27. 

This basic law was also reiterated in the case of Fremont-Madison v. 

Ground Water Approp. 129 Idaho 454, 926 P.2d 1301 (1996). 

The Institute Canal Co. has filed its claim with the Department of Water 

Resources under the Snake River Adjudication for 800 miner1s inches of Weiser 

River water. This would place the water claim of the Institute Canal Co. as 

senior to the 1939 Decreed right of the Weiser Irrigation District. 
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Examining the claim of the VVeiser Irrigation District if we add the Muir 

Decree of 6000 miner's inches to the later 1939 Wood decree the record would 

support 12,000 miner's inches decreed to the Weiser Irrigation District. The 

problem facing the District is that the 1939 Wood decree included over 3,000 

acres of non-district lands including the Plaintiffs' lands in this litigation. 

According to the filing made by the District in the existing Snake River 

Adjudication (A67-10280) the District claims 184.310 cfs of Weiser river water 

or 9,215.50 miner's inches to apply to 9,215 acres of District lands. The 

District is presently diverting 11,000+ inches of water from the river. The facts 

are clear that the excess water being diverted is the water claimed by the 

Institute and the other Plaintiffs. 

.. 
L 

It is the position of the Institute Canal Co. that the allegation of the 

District that the Institute does not own its own water has no merit whatsoever. 

(b) If there is any weakness whatsoever in the position of the Institute 

Canal Co. it is the agreed $150.00 contractual maintenance cost although we 

have found no court decisions or other legal bases for finding this contractual 

term invalid. Idaho Code Sec. 42-906 states as follows: 

"Amount and lien of rental or maintenance.--The amount to be paid by 

said party or parties for the delivery of said water, which amount may be fixed 
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by contract, or as may be provided by law1 is a first lien upon the land for the 

irrigation of which said water is furnished and delivered." 

From our review of the prior court decisions such contracts regarding a 

stipulated maintenance fee for the transportation of water through the canal 

system of a canal company have been upheld. 

For example in the case of Mamoa & Meridian Irrigation Dist. v. Briggs 27 

Idaho 84, 147 Pac. 75 (1915). Nampa & Meridian sued Briggs in order to 

collect the Briggs pro rata share of the expenses necessarily incurred for the 

repair and maintenance of the ditches and canals of the entire irrigation 

system owned and controlled by the>;. District. (Same position now taken by 

Weiser as to all Plaintiffs). The Briggs parties disputed this position and 

pointed out that he was the owner of his own water right and the contract 

provided for a specified sum of $12.00 per annum for each cubic foot of water 

delivered to his lands as his share of the repair and maintenance of the 

relevant canal. Nampa & Meridian took the position that the owners of water 

rights carried through the same ditch are legally liable to contribute pro rata to 

the maintenance of the entire system. The court stated that: "No doubt this is 

true in cases wherein all parties are upon equal footing and there is not 

contract to the contrary." The court upheld the terms of the Briggs contract. 
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Other cas;es which have upheld the right of parties to contract regarding 

a stipulated maintenance fee are: Nampa & Meridian Irr. Dist. v. Gess 17 

Idaho 554, 106 Pac. 994 (1910); Knowles v. New Sweden Iri. Dist. 16 Idaho 

217, 101 Pac. 81 (1909); Jackson v. Indian Creek Irr. Co. 16 Idaho 430, 101 

Pac. 814 (1909); Booth v. Weiser Irr. Dist. 112 Idaho 684, 735 P.2d 995 

(1987); Riverside Irr. Dist. v. Black 25 Idaho 98, 136 Pac. 611 (1918); Idaho 

Fruitland co. v. Great Western Bean Sugar Co. 18 Idaho 1, 107 Pac. 989 

(1910); and Old River Rice Irr. Co. v. Stubbs 130 SW 1504 (Texas 1911). 

The case of Jackson v. Indian Creek Irr. Co. supra is especially 

enlightening on this issue. The court in that case stated: 

"This contract, it would seem, very clearly fixes and defines the 

respective rights of the parties. By it the company sells and conveys to the 

plaintiff the right to receive and use water from its reservoir and canals 

sufficient to irrigate certain land, and the plaintiff agrees to pay therefor an 

annual maintenance fee of ten cents. In case of shortage for any cause, the 

plaintiff agrees to receive under said contract only her pro rata share of water 

and consents that the company shall furnish only her pro rata share of such 

water. The only point urged against the validity of this contract, and the only 

part of such contract held to be void by the trial court is that portion which 

fixes the maintenance charge, and it is in the light of this provision only that 

this court is called upon to determine the validity of such contract. that the 

WEISER WATER. MEDIATION STATEMENT, P. 14 
96008-01 07/14/99 



parties to such contract had the capacity to contract it must be conceded, and 

if it was in their power to contract with reference to the maintenance charge, 

then so far as such contract is involved in this case, it must be held valid. The 

argument made against that provision in the contract which fixes the 

maintenance charge is based upon the provision of sec. 6, art. 15, of the 

constitution, which reads as follows: 

'The legislature shall provide by law, the manner in which reasonable 

maximum rates may be established to be charged for the use of water sold, 

rented or distributed for any useful or beneficial purpose.' 

"From this it is argued that the power to fix rates by contract is taken 

away and such power given solely to the legislature. Conceding, then, that the 

premises upon which such agreement is based are correct, still we find that the 

legislature of this state has by enactment authorized parties to contract with 

reference to the rate to be charged for furnishing water for irrigation purooses. 

Sec. 3288 of the Rev. Codes, among other things, provides: (The court then 

states the code at this point which is now Sec. 42-906 I.C. set out above.)." 

The court approved the terms of the contract and the agreed 

maintenance charge. 
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That the Institute Canal Co. and all other Plaintiffs (not being members 

of the Weiser Irrigation District) cannot be treated as District members as the 

District wants to do is illustrated in the case of Nampa & Meridian Irr. Dist. v, 

Briggs supra which stated: 

"Had the respondent's rights under his deeds been acquired by appellant 

and his property been taken into the district, the contention that no 

preferential right could be granted in his favor and against those situated 

similarly to him would be sound, but his rights were not acquired by appellant, 

his property was not taken into the district, the water-users who are members 

of the appellant corporation are not situated similarly to him and the 

contention is not sound." 

The contention that the Institute Canal Co. can now be charged on a per 

acre basis the same as if the Institute Canal Co. was a District member is very 

weak and we have found to legal basis upon which to base that allegation. The 

only reason that we have considered mediation is to finalize once and for all 

the ongoing dispute. It must be kept in mind that the present costs of 

delivering water to the Institute members is much higher than the cost being 

assessed on District members so any additional cost must be reasonable and 

only related to the actual cost of the delivery of water to the Institute diversion 

point. 
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(c) The final major issue is the position of the District that there has 

been an unlawful enlargement o'f acres being irrigated by the Institute Canal 

Co. from 800 to 957. It is the position of the Institute that there are absolutely 

no grounds for this allegation. The contract in question allows up to 800 

miner's inches to be diverted to retain the maintenance fee of $150.00. The 

Institute is pumping directly from the Galloway Canal and the pump cannot 

pump in excess of that amount. Further the contract makes no restriction on 

the amount of acres being irrigated but only the amount of water being 

diverted. Finally, the Institute Canal is composed of 800 acres which are being 

assessed on a per acre basis for the Institute costs. The additional 157 acres 

being complained of by the District is composed of non-District and non­

Institute lands. The water, if any, from the Institute canal would be run-off or 

wastewater from Institute lands . . The Institute has no control over these lands 

nor is it assessing these lands. The law is clear that any person can use run-

off or wastewater from prior appropriators subject to the right of that person to 

reclaim such waters before it leaves their lands. The only concern that the 

District has it the amount of water being diverted by the Institute. How this 

water is delivered or utilized is the business of the Institute and not the 

District. 

Section 42-913 Idaho Code states as follows: "Application for water .. 

.. the consumer of water shall be the judge of the amount and the duty of the 

water required for the irrigation of his land; and the annual charges to be 
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made and to be fixed under the further provisions of this title, shall hereafter 

be based upon the quantity of water delivered to consumers, and shall not in 

any case depend upon the number of acres irrigated by means of such amount 

of water delivered." 

2. LON BAKER AND JACK BAKER dba BAKER BROTHERS, an Idaho 

general partnership. 

As previously indicated the Baker lands are located at the very head of 

the Galloway Canal and their diversion point is 1/4 mile and 1 mile from the 

head of the canal. It is difficult to ascertain the exact position of the District 

regarding the Baker Brothers but the letter from the District's attorney in 1995 

stated that the "original contract has no right to any acres above the canal" 

and therefore the Baker Brothers were in violation of the terms of the contract. 

(The contract has no such restriction). The District then began assessing the 

Baker Brothers for 173 acres of irrigated lands at the same rate of District 

members. The District allegations are basically the same as alleged against 

the Institute Canal: (i) Disputing the claim that the Baker Brothers own their 

own private water being carried in the Galloway Canal; (ii) the validity of the 

contract term which allows the Baker Brothers to carry their private water 

through the Canal for no cost. All parties until 1995 believed that the contract 

when read in total would not charge the Baker Brothers any cost of 

maintenance; and (iii) have the Baker Brothers breached the agreement? 
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(a) The Baker Brothers have filed their claims with Snake River 

Adjudication with an original claim for 2.272 ds (113.6 miner's inches) which 

relates back to the 1932 contract and two later claims for .360 ds (18 miner's 

inches) with priority of 1957 and .400 ds (20 miner's inches) with priority of 

1968. All claims predate the 1971 cut off date and thus are based on the 

constitutional claim of diversion and application to a beneficial use. Under the 

same basis as set out for the Institute Canal Co. there is no question but that 

the Baker Brothers have a right to 151.6 miner's inches of water. The claim 

that the Baker Brothers have no valid water claim is unfounded in fact and law. 

(b) The 1932 contract provides for no cost to be assessed to the Baker 

Brothers. (The contract is silent on that point). It must be remembered that it 

was vital for the District to obtain the rights across the Baker lands in 1932 in 

order to move their diversion point upstream and build an additional two miles 

of canal of which more than one mile crossed the Baker lands. It also must be 

kept in mind that the diversion points of the Baker brothers are within one mile 

of the head of the canal thus the costs to deliver the water to the Bakers 

(1.4°/o of the capacity of the canal) would be minimal in any event. The 

contract when read as a whole would also indicate that there was no intent to 

charge the Bakers for use of the canal to irrigate those lands along which the 

canal ran. 'Weiser Irrigation District only paid the sum of $250.00 to obtain 

this extensive easement and further agreed to "maintain the ditch in a suitable 
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and efficient manner" including the building and maintenance of two bridges 

across the canal on the Baker property. The District from that date until 1995 

charged no fee to the Bakers for use of the canal. The evidence is clear that 

the contract's intent was to allow the Bakers to use the canal at no cost. 

The weakness of this issue regarding the Bakers is that it is possible that 

the court could construe the contract against the Bakers and that a cost of 

delivery should be paid by the Bakers. Although we believe that the District's 

position on this issue is weak the Baker Brothers would be willing to 

compromise the issue if it will settle all issues by paying their proportional 

share of the cost of maintenance of the first mile of the canal. Reference is 

also rriade to the contract decisions sef out under the Institute discus~ion. 

(c) Have the Baker Brothers breached the agreement? Again, it is 

unclear what the District is alleging in this regard as their only contention is 

that irrigating above the canal is somehow a breach of the agreement. The 

agreement contains no such prohibition and further contains no time line in 

which to bring their land under irrigation. The later claims were due to the fact 

that the Baker Brothers were able to begin sprinkling additional acreage, which 

they could not do earlier. This may be what the District is alluding to. The 

contract is clear that "as part of the consideration for the conveyance of the 

right-of-way", the Baker/Muir parties were "permitted to take and carry 

through said canal their private irrigation water for the irrigation of their lands 
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through which the right-of-way runs." The Baker Brothers are in full 

compliance with these terms. The land being irrigated is the same land owned 

by their predecessors at the time of the 1932 contract. 

It is our position that the position of the District on this issue is weak. 

2. HENRY and ANN GREEN and SMITH LAND & LIVESTOCK CO. 

The lands of the Greens and Smiths are located next to the Baker lands 

and were in a similar position as the VVeiser Irrigation District in order to better 

supply irrigation water to their constituents needed to obtain rights of way 

across the Green and Smith lands whfch is the reason for the 1932 contract. 

The Green's predecessor Ida M. Shoesmith owned 185 acres of land in 1932 of 

which (at that time) 145 acres was being irrigated. Over the years additional 

Shoesmith lands were placed under irrigation until at this time the Greens are 

irrigating 181 acres of the original lands. 

The Smith's predecessor owned 171 acres of land in 1932 of which 154 

acres were under irrigation. Since that time additional acreage has been 

obtained and approximately 188 acres are now being irrigated. The contract 

allowed the Shoesmith/Smith parties to carry through the Galloway Canal all 

irrigation water that they may desire for irrigating their present lands, being 

about 320 acres of irrigatable lands, not to exceed 600 miner's inches. The 
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contract also allowed the pumping of an additional 25 miner's inches to irrigate 

some high ground owned by Ida Shoesmith. The contract required that the 

expenses of maintenance of the canal from its head to the Shoesmlth/Srnith 

diversion point would be paid 1/25th by Shoesmith/Smith and 24/25th by the 

Weiser Irrigation District. 

The District has made the following allegations as to the Greens and the 

Smiths: (i) Again contesting the ownership of the water being delivered 

through the Galloway Canal to the Green/Smith properties; (ii) Contesting the 

agreed formula for payment of the costs of delivery; and (iii) That the contract 

has been breached. 

. . 

(a) The claims of the Greens and the Smiths can be divided into two 

areas. Ida Shoesmith and Polly Smith followed the statutory method of 

applying for a permit in 1932 and on June 25, 1935 were issued a License and 

Certificate of 'V'/ater Right for a total of 5.98 ds (299 miner's inches) divided by 

145 miner1s inches to Shoesmith (Green predecessor) and 154 miner1s inches 

to Polly Smith (Smith predecessor). Since that time additional water has been 

diverted and applied to a beneficial use on the original Shoesmith property in 

the approximate amount of 36 miner's inches and on the Smith property in the 

approximate amount of 34 miner1s inches. These claims have all been filed 

with the Snake River Adjudication and all predate the year 1971. 
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It is our position that the District has no grounds to contest the right of 

the Greens and Smith to claim their own private water and that only their own 

private water has been carried through the Galloway Canal for irrigation of 

their private grounds. 

(b) The contractual formula for payment of the costs of carriage of the 

Green and Smith private waters through the Galloway Canal is clear and 

unambiguous. They are .. to pay l/25th of the cost of maintenance of the canal 

from its head to their diversion point. Since the District was having trouble 

calculating this cost (which is their problem not ours) the District some years 

ago came up with the formula referenced earlier in this discussion. Basically 

adding all salaries and mileage coSts and then using this figure as an 

approximate cost of maintaining the Galloway Canal as a whole. Although it is 

unclear why this particular formula was set up, it does approximate 35°/o to 

40°/o of the entire costs of the District which is probably a reasonable estimate 

of the actual costs of maintenance of the canal itself. It must be remembered 

that the District has other costs not directly involved with the Galloway Canal 

itself such as a number of miles of laterals, bridges, roads, additional costs 

involved with the City of Weiser, additional costs involved by pumping from the 

Snake River, snow surveys and other costs. 
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In any event, the case law and statutory law is clear that the formula 

agreed to by the parties in 1932 would be enforceable. Reference is made to 

the legal discussion under the Institute area. 

The Greens and the Smiths take a strong position on this issue. As far 

as mediation is concerned they would be willing to agree to the calculation 

previously being used by the District in assessing their costs or if another 

formula similar can be agreed to would consider that such as a percentage of 

the actual District assessment in lieu of the salary/mileage method. 

(c) Has there been a breach of the Shoesmith/Smith contract? 

It is our position that the contract is clear that the only prohibition under 

the contract is the amount of water being diverted not the amount of acreage 

being irrigated or which could be brought under irrigation at a later date. 

The irrigation of the property owned by Mr. & Mrs. Green (the original 

property under the Shoesmith/Smith contract) has been increased by 36 acres. 

The diversion rate is still below the contractual amount and the lands being 

irrigated are the same 11 present11 lands referred to in the original 1932 contract. 

Clearly there has been no violation of the terms of the 1932 contract by the 

Greens. 
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As to the Smith lands, the additional 34 acres that although adjoining 

the original Smith lands are not the lands referenced in the original 1932 

contract. Even though the 1932 contract allows the diversion of approximately 

300 miner's inches by the Smith interests the District could argue that a 

violation has occurred. Any damage, though, would be minimal since the 

Smiths are still within the diversion rates allowed by the 1932 contract so the 

District is not delivering any water in excess of that allowed by contract. 

Our position thus is strong on the Green issue and except for the 

additional 34 acres being irrigated by the Smiths would also be strong on this 

issue with the Smiths but this would of course be open to discussion in order to 

resolve it. 

3. VAUGHN KELLEY AND MILTON KERNER ET AL. 

The issues involving Vaughn Kelley are very similar to the Kerners since 

their contracts were entered into simultaneously and except for the amount of 

water purchased are identical in other aspects. Just prior to the execution of 

the Kelley and Kerner (Breshears) contract in 1941 the Weiser Irrigation 

District had been awarded an additional 6000 miner's inches of water (part of 

which was directly related to the Kelley and Kerner properties) and had 

purchased some 6700 acre feet of primary storage and 2500 acre feet of 

secondary storage in the Crane Creek Reservoir. The District had also just 
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completed major work on the Galloway Canal and as indicated in their minutes 

were in need of funds. Thus in 1941 the District sold 50 miner's inches from 

the 6000 miner's inches just awarded together with 100 acre feet of storage 

water for the sum of $300.00 to Annie Kelley and 100 miner's inches together 

with 200 acre feet of storage water for the sum of $600.00 to the Kerner 

predecessor. The District also agreed to carry the water just sold for an annual 

maintenance fee of $12.00. As with all the other Plaintiffs the contracts were 

followed by the District .until the year 1995 at which time the District began 

assessing Vaughn Kelley and the Kerners as if they were District members in 

total breach of the terms of the 1941 contracts. 

The issues involving Vaughn Kelley and Milton Kerner are basically the 

same as involving the other Plaintiffs: (i) Questioning the ownership of the 

waters being carried through the Galloway Canal. The additional allegation 

that for some legal reason they couldn't sell the water to the predecessors of 

the Kelleys and Kerners; (ii) Validity of the agreed payment for delivery of the 

Kelley and Kerner water;and (iii) Allege that there has been an illegal 

enlargement of acres being irrigated. 

(a) The District has admitted in its pleadings and other documentation 

that when the District was awarded the additional 6000 miner's inches of water 

that this included water which was to have been applied to a large number of 

non-district lands including the lands owned by Annie Kelley and the Breshears 
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and that such water was not needed for irrigation of lands within the District. 

It was therefore surplus water not even appurtenant or dedicated to lands 

within the District. As case law states such waters may be transferred, sold 

and delivered to non-district lands without being considered as an ultra vires 

act. 

"Under the provisions of C.S., Secs. 4346 and 4355 (Secs. 43-304 and 

43-322, I.C.), the power of the directors or other officers of an irrigation district 

is limited, and any act done in excess of the express or implied provisions of 

the statute by such directors or other officers is ultra vires. However, the 

foregoing provisions of the statutes do not prohibit the delivery of water to 

users outside. of the district when the "same is not needed by users within the 

district. 

Jensen v. Boise-Kuna Irr. Dist. 75 Idaho 133,139, 269 P.2nd 755,761 

(1954). 

The case went on to state at page 141: "The incorporation1 by 

reference, of powers of the district applicable to irrigation, includes the general 

powers set forth in Sec. 43-304 LC. which specifically includes the power to 

"make and execute all necessary contracts." From these provisions it is clear 

that the subject matter of the contracts which the district made with the 

plaintiffs is not ultra vires. The contracts by their terms identify the water to 
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be made available to the plaintiffs as "seepage waters and waste waters 11
• 

Hence, no attempt was made by the directors to obligate the district to deliver 

or make available to the plaintiffs any of the water or water rights owned by 

the district, and available, appurtenant and dedicated to lands within the 

district." 

This basic legal issue has been followed in the case entitled In Re SRBA 

Case NO. 39576 Memorandum Decision and Order on Challenge dated April 27, 

1999 at page 17. 

Irrespective of the position of the District regarding their problem with 

the 1939 decree which covered both bistrict and non District lands both the 

Kelleys and the Kerners have diverted and applied to a beneficial use the 

waters involved all of which occurred long prior to the year 1971. They also 

have a right under the constitution upon which to base their claim to their 

private waters. Vaughn Kelley has filed his claim under the SRBA, which 

shows it as a split right under the original 1939 decree. Kerners have also filed 

their claims under the SRBA part of which is under the same split right and 

part under a different number. 

The position of both the Kelleys and the Kerners is that the Weiser 

Irrigation District has no basis to deny that the water being delivered to their 

properties are not their private waters. 
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(b) As to the $12.00 set maintenance fee provided by the two 

contracts we would refer to the legal decisjons set out under the Institute 

discussion. Such terms have been upheld without exception by the courts. 

Irrespective of that both parties are willing to negotiate on the same basis as 

set out under the Baker, Smith and Green discussions that the contracts could 

be amended to provide some agreeable formula for determining the actual cost 

of delivering the water to the Kelley and Kerner properties based on the 

maintenance cost of the Galloway canal from its head to their diversion points 

which are approximately 5 miles from the head of the canal. 

(c) Regarding augmentation of acreage Vaughn Kelley is irrigating the 

exact same acreage as defined in the original 1941 contract or 51.8 acres. He 

is diverting approximately 50 miner's inches and is using a measuring device 

for this purpose designated by the Weiser Irrigation District. 

Our position regarding this issue is strong and that there has been no 

augmentation of acreage under the 1941 contract. In fact the contract does 

not restrict the acreage to be irrigated. The only restriction is the amount of 

water to be diverted. The Weiser Irrigation District has no interest whatsoever 

in the acreage involved. This is strictly up to the owner of the property. 

Reference is also made to Sec. 42-906 LC. 
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The Kerners are irrigating approximately 120 acres from the Galloway 

Canal and are not diverting anymore than the 100 miner's inches allowed 

under the 1941 contract which is being measured by a measuring device of a 

type as specified by the District and installed at the District's request. The 

District is claiming that the Kerners are irrigating an additional 175 acres and 

have been assessing these acres in addition to the 120 acres. The additional 

acreage is being irrigated by direct pumping from the Weiser River and has 

absolutely no relationship to the Weiser Irrigation District or the Galloway 

Canal. The 120 acres being irrigated from the Canal is the same lands as 

described in the 1941 contract. 

The Kerners are not in violatio~ of the 1941 contract and the acreage 

involved is contained within the description set out in the 1941 contract. 

Irrespective of that the .only restriction under the 1941 contract is the amount 

of water to be delivered not the amount of acres to be irrigated. 

Respectfully submitted this /</~ay of .Jc.Jl_._,, 1999. 
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