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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 61-248 and 61-10419
VERIFIED PETITION FOR
Case No. 39576 DECLARATORY JUDGMENT

COMES NOW the Mountain Home Irrigation District (“MHID*) by and through its
counsel of record, McHugh Bromley, PLLC, and files this Petition for Declaratory Judgment
(“Petition”), pursuant to this Court’s Final Unified Decree, Idaho Rule of Civil Procedure 57,
and Idaho Code § 10-1201 ef segq.

L INTRODUCTION

1. A controversy exists between MHID and Weitz & Company, Inc. (“Weitz”),
regarding delivery of what was formerly known as water right no. 61-248 (“61-248”), an
irrigation water right that was originally decreed by the Elmore County district court in 1914,
then was not partially decreed by this Court in the Snake River Basin Adjudication (“SRBA”),

rendering 61-248 decreed disallowed by operation of the Final Unified Decree. MHID brings
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this Petition to obtain a judgment from this Court that because 61-248 was not partially decreed,
the right is invalid, and as such MHID has no obligation to deliver 61-248 through its system.
IL PARTIES

2. MHID is an irrigation district organized under Title 43, Idaho Code, located in
Elmore County, Idaho. MHID was partially decreed water rights by this Court in Basin 61 and
Basin 63.

3. Weitz is an Idaho corporation in good standing with the Secretary of State, whose
registered agent’s address is 1900 W. Main St., Boise, [daho 83702. Weitz owns property in
Elmore County, is a shareholder in MHID, and owns lands that were irrigated by 61-248.

III.  JURISDICTION AND VENUE

4. MHID brings this action seeking declaratory relief pursuant to this Court’s Final
Unified Decree, 1.C. § 10-1201 et seq., and I.R.C.P. 57.

5. This Court has jurisdiction of the subject matter of this action pursuant to the
Final Unified Decree, with venue properly in the SRBA: “This Court retains jurisdiction of this
proceeding to: a) resolve any issues related to the Final Unified Decree that are not reviewable

under the Idaho Administrative Procedures Act and/or rules of the Idaho Department of Water

Resources . ...” Final Unified Decree at 13,9 17. See also 1.C. § 5-409, I1.C. § 6-401, and I.C. §
42-1413.
6. This matter involves a controversy over the validity of 61-248, a water right that

was not partially decreed by this Court.
7. This Court has jurisdiction to review contracts pursuant to Idaho Const. Art. X §

20 and I.C. § 1-705.
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IV. STATEMENT OF FACTS
8. MHID provides irrigation water to its shareholders with water rights that were
partially decreed by this Court in the SRBA. MHID’s rights range in priority from 1876 through
1913, diverting from sources in both Basin 61 and Basin 63, ultimately delivering natural flow
and storage water for irrigation within MHID’s boundaries in Elmore County, summarized as

follows:

Priority Div.
Basin Sequence | Date Rate (cfs) | Vol. (af) | Source Water Use
IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION

61 10417 | 6/1/1876 4.4 2138.2 CANYON CREEK | STORAGE
IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION

61 263 | 4/1/1877 6 2880 CANYON CREEK | STORAGE
IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION

61 266 | 5/1/1882 2.4 1152 CANYON CREEK | STORAGE
IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION

61 10419 | 5/1/1886 18.1 8688 CANYON CREEK | STORAGE
IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION

61 264 | 5/1/1887 3.2 1536 CANYON CREEK | STORAGE
IRRIGATION FROM
STORAGE,

LONG TOM IRRIGATION

61 363 | 5/1/1902 4340 CREEK STORAGE
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Basin

Sequence

Priority
Date

Div.
Rate (cfs)

Vol. (af)

Source

Water Use

61

10421

5/1/1902

400

7695.49

CANYON
CREEK,
RATTLESNAKE
CREEK

IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION
STORAGE

63

19893

6/1/1894

19

9120

LITTLE CAMAS
CREEK

IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION
STORAGE

63

2188

12/28/1911

2.84

1380.1

CAT CREEK

IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION
STORAGE

63

20139

5/20/1912

22910

LITTLE CAMAS
CREEK

IRRIGATION FROM
STORAGE,
IRRIGATION
STORAGE

63

2214

2/1/1913

1.8

874.7

CAT CREEK

IRRIGATION,
IRRIGATION FROM
STORAGE,
IRRIGATION
STORAGE

The 1914 Canyon Creek Decree

9.

61-248 was originally decreed by the Elmore County district court on July 30,

1914 in Bennett v. Nourse, which decreed rights from Canyon Creek (“Canyon Creek Decree”).

The Canyon Creek Decree is attached hereto as Exhibit 1. As will be explained below, the

Canyon Creek Decree was superseded by the Snake River Basin Adjudication’s (“SRBA™) Final

Unified Decree.

10.

61-248 was decreed in the name of Richard Bennet, with a diversion rate of 3.2

cfs (160 inches), for the irrigation of some number of acres, with an unknown point of diversion,

and a priority date of April 8, 1885. As will be explained below, any rights from the Canyon

Creek Decree that were not decreed in the SRBA ceased to exist.
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The 1923 Contract

11. On October 15, 1923, a contract (“Contract”) was entered between the Mountain
Home Co-Operative Irrigation Company (“Co-Op”) and Flora Bennett, widow of Richard
Bennett (“Flora™). The Contract is attached hereto as Exhibit 2.

12. As will be explained below, MHID is a successor-in-interest to the Co-Op.

13. According to the Contract, “it is difficult to accurately determine what water
flowing in said Canyon Creek at the point of diversion the party of the first part [Flora] as fixed

in said decree is natural flow of said Creek and what part of such water is water released from

the reservoirs of the party of the second part [Co-Op] . . ..” “[T]he party of the second part [Co-
Op] desires to acquire the right of enlarging and using the ditch of the party of the first part
[Flora] diverting and carrying from said Canyon Creek to the premises . . . so as to carry water to
lands entitled to water from the irrigation system of said second part . . .. Contract at 2.

14. Due to the complex nature of natural flow water being diverted through a storage
system, the Contract explained, among things, how delivery of 61-248 would occur, and
importantly was conditioned upon Flora having her own appropriation.

15. The Contract stated, “The party of the first part [Flora] at her own expense may

carry through said ditch and divert from said Canyon Creek under her said appropriation any of

the waters of said Creek to which she may be entitled.” Id. at § 5 (emphasis added).
16.  The Contract also explained 61-248 could be diverted until approximately the
middle of June, with the ability for Flora to store a certain amount of water in the reservoirs for

later use. Id. at q 1.
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17. 61-248, which the Canyon Creek Decree defined as a natural flow right, was then
redefined as a combined natural flow and storage right: “500 acre feet of water, or its equivalent,
in such quantities as she may require, but not exceeding 160 miners’ inches at any one time.” Id.
at § 2 (emphasis added).

18.  In consideration for the ability to store and deliver water through the system,
Flora granted the Co-Op the right to enlarge an existing easement: “The party of the second part
[Co-Op] shall have the right to enlarge the ditch of first party [Flora] carrying water to said
premises and to use the said ditch and the pipe line under the railroad tracks of the Oregon Short
Line Railroad for carrying water to water users entitled to water from the irrigation system of
second party .. ..” Id. at 4.

The 1935 Memorandum Decision

19. On February 6, 1935, the Elmore County district court in Mountain Home Irr.
Dist. v. Bennett was petitioned to construe the Contract as it pertained to losses and drought of
stored water: “The real point in issue is whether or not plaintiff district under the contract in

question is bound to deliver 500 acre feet of water each season irrespective of the run-off, or

whether defendant [Flora] is entitled to only such water as should accumulate in storage from her

prior right.” Memorandum Decision at 3 (emphasis added). The Memorandum Decision is
attached hereto as Exhibit 3.

20.  According to the district court, in the event of a short water supply, and
contingent upon Bennett having her own appropriation, MHID was to deliver Bennett the full
amount: “It will be noted that in the contract in question there is no savings clause to protect
plaintiff district in years of drouth. . ... Plaintiff purchased the irrigation system from the

Mountain Home Co-operative Irrigation Company, and took its title burdened with this contract.
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Under the terms of the contract and the evidence, the contract was entered into as a compromise

to settle recurring disputes as to defendant’s water. The agreement is clear and unambiguous,

and the quantity of water is definite and certain; and by the terms of such contract defendant is

entitled to 500 acre feet of water to be delivered every season for the lands described therein.”

Id. at 3, 4-5 (internal citation omitted) (emphasis added).

The 1976 Annexation

21. On January 20, 1976, Mayme E. Bennett, as trustee under the will of Flora
petitioned for annexation of lands into MHID (“Annexation Petition™): “The above-described
real property is adjacent to the boundaries of the Mountain Home Irrigation District. The above-
described lands are agricultural or farming lands and your petitioners desire that said lands be
annexed to and included within the boundaries of the Mountain Home Irrigation District and be
made liable for payment of assessments of said district and the operation and maintenance for the
year 1976 and all subsequent years and for the delivery of irrigation water, the same as for other
lands within the district.” Annexation Petition at 1. The Annexation Petition is attached hereto
as Exhibit 4.

22. On April 6, 1976, MHID resolved to grant the Petition for Annexation by
resolution (“Resolution”), entitling the lands to delivery of MHID water rights: “such lands are
hereby, annexed to and included within the Mountain Home Irrigation District.” Resolution at 1.
The Resolution is attached hereto as Exhibit 5.

23.  The lands that were annexed are entitled to receive seventy (70) shares of water
diverted by MHID under water rights that were partially decreed to MHID by this Court. The
maximum amount of water that one share is entitled to is 3 are-feet; in the event of drought, the

amount of water each share is entitled to receive is proportionally reduced.
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24, Pursuant to the Petition for Annexation and Resolution, Weitz is a shareholder of
MHID. Shareholders who are in good standing are entitled to delivery of water that is diverted
by MHID under the rights that were partially decreed to MHID in the SRBA.

The Snake River Basin Adjudication

25. In 1989, MHID filed a number of claims in the SRBA, including one that was
numbered 61-10419 (“Claim™). The Claim was based on beneficial use, for diversion of 18.10
cfs from Canyon Creek, for irrigation and irrigation storage (8,688 acre-feet), within MHID’s
place of use, with a priority date of May 1, 1886. The Claim states it was a combination of water
rights “A61-00249, A61-00248, A61-00267, A61-00268, A61-00259 and A61-00265.” Claim at
7. The Claim is attached hereto as Exhibit 6.

26.  On February 12, 1999, the Idaho Department of Water Resources (“IDWR”)
issued a recommendation for the Claim to this Court (“Recommendation”). The
Recommendation is attached hereto as Exhibit 7.

27. No claim was filed in the SRBA for 61-248 by Richard Bennett, Flora Bennett, or
their successors in interest, including but not limited to Weitz. Affidavit of Craig L. Saxton
(IDWR). The Affidavit of Craig L. Saxton is attached hereto as Exhibit 8. Moreover, as will be
explained below, no partial decree was issued for 61-248 either.

28.  On October 26, 2000, this Court issued a partial decree for water right no. 61-
10419 (“WR 61-10419”). WR 61-10419 is attached hereto as Exhibit 9.

29. In 2011, the Court began the process of closing the SRBA. On September 23,

2011, the Court issued an Order Establishing Deadlines for Late Claim Filings in Basins 23, 24,
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25,43, 51,57, 61, 81, 82, 83, 84, 85, & 86, Basin-Wide Issue 16, Subcase No. 00-92099 (InRe:
Form and Content of Final Unified Decree) (“Deadline Order”).!

30.  The Deadline Order stated: “The preparation of this list is undertaken as a
courtesy to the water users not as an additional due process requirement. . ... The burden of

determining whether to file a motion for late claim for any of the listed water right numbers rests

solely with the water right holder.” Deadline Order at 3 (emphasis added). Except for de

minimis domestic and stock water rights and late claims required to resolve pending litigation,
the last date to file a motion for late claim in Basin 61 “shall be November 30, 2011.” Id. at 4.

31. On December 1, 2011, the Court issued its Order Closing Claims Taking in
Basins 23, 24, 25, 43, 51, 57, 61, 81, 82, 83, 84, 85, & 86, Basin-Wide Issue 16, Subcase No. 00-
92099 (In Re: Form and Content of Final Unified Decree) (“Closure Order”). “Claimants in
each of these basins previously received extensive first-round and second-round Notice of Filing
Requirements in the SRBA. See Idaho Code § 42-1408. These notice procedures meet
constitutional due process requirements. LU Ranching Co. v. U.S., 138 Idaho 606 (2003).”
Closure Order at 3. According to the Closure Order: “claims taking in Basin[] ... 61 ... is
closed.” Id. at4. A list of “unclaimed water rights represented by the water right numbers on
Exhibit 1 . . . are hereby decreed as disallowed.” Id.

32.  Neither the Deadline Order nor the Closure Order listed 61-248.

33.  On August 26, 2014, the Court entered its Final Unified Decree. “This Final
Unified Decree is binding against all persons . . ..” Final Unified Decree at 11, q 8.

34.  “This Final Unified Decree is conclusive as to the nature and extent of all water

rights with the Snake River Basin within the State of Idaho with a priority date prior to

! All orders cited herein are records of the Court and available in IWTRS under the designated subcase number.
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November 19, 1987 ....” Id. at9, | 1. Deferrable de minimis domestic and stockwater rights
were not required to be claimed in the SRBA. Id.

35. “All other water rights with a priority before November 19, 1987, not expressly
set forth in this Final Unified Decree are hereby decreed as disallowed.” Id. (footnote omitted
referencing subcases that were pending resolution, none of which included 61-248).

36.  “All partial decrees issued by this Court are set forth in Attachments 2 and 4 to
this Final Unified Decree and are incorporated herein by reference.” Id. at 10, § 2.

37.  “All water rights based on beneficial use, licenses, permits, posted notices, and
statutory claims required to be claimed in this proceeding are superseded by this Final Unified
Decree.” Id. at 11-12, 9 10.

38. “All prior water right decrees . . . are superseded by this Final Unified Decree . . .
D Id at12,911.

39.  “No person shall use the public waters of the state of Idaho except in according
with the laws of the state of Idaho. No person shall divert any water from a natural watercourse
or apply water to land without first having obtained a valid water right to do so . ...” L.C. § 42-
201(2).

The Present Controversy

40.  In 2019, and through public notice, MHID became aware that property owned by
Weitz was potentially subject to annexation by the City of Mountain Home (“City”). As such,
MHID sent a letter (“MHID Letter”) to the City providing its comments on the possible
annexation, explaining the property owned by Weitz “is located within the boundaries of MHID.
Due to this, the property is entitled to delivery of irrigation water, owned by MHID, consistent

with the requirements of Title 43, Idaho Code. Water provided by MHID is the only source of
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surface water for the property. Prior to the Snake River Basin Adjudication (“SRBA”), there
was a surface water right from Canyon Creek that went with the subject property, numbered 61-
248. Water right no. 61-248 was not decreed by the SRBA district court.” The MHID Letter is
attached hereto as Exhibit 10.

41.  On January 6, 2019, an attorney representing Weitz sent a letter (“Weitz Letter”)
to MHID regarding the matter. The Weitz Letter is attached hereto as Exhibit 11. “The Idaho
Department of Water Resources (IDWR) has previously identified the Bennett Ranch to have a
water right identified as Certificate No. 61-0248, and that right showed Richard Bennett as the
Decreed owner, with what appears to be the decree date that came through prior litigation
apparently dated back to around July 30, 1914. The date of the right has been identified to date
back to April 8, 1885. . ... MHID had the obligation to deliver the water to the Bennett Ranch,
their Certificate No. 61-10419 . . . addressed it in the ‘comments’ to the effect that the District
has the contractual obligation to supply water to the Bennett Ranch . . . that includes water
allocated within the MHID water rights and to be delivered to the property before described as
the ‘Bennett Ranch’ and currently owned by Weitz & Co., Inc.” Letter at 1. The Letter
concluded with a demand for delivery of 61-248: “Weitz & Co., Inc. intends to take this water
resource delivered under the Bennett Ranch Agreement on a year-round basis, as it is described
in the Agreement.” Id. at 5.

42.  Weitz has continued to take delivery of water from MHID’s canals through the
2020 irrigation season.

43.  MHID requests a speedy hearing pursuant to I.R.C.P. 57(a) so this matter may be

resolved prior to the 2021 irrigation season.
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V. CLAIMS FOR RELIEF

COUNT 1 — Declaratory Ruling That Water Right 61-248 Ceased To Exist And Is
Disallowed With Prejudice

44.  MHID incorporates by reference and realleges the preceding paragraphs.

45.  The Final Unified Decree is “binding against all persons,” Final Unified Decree
at 11, § 8, and is “conclusive as to the nature and extent of all water rights with the Snake River
Basin within the State of Idaho with a priority date prior to November 19, 1987 ....” Id. at9,
I

46.  Therefore, the Final Unified Decree is binding against Weitz and conclusive to
any rights possessed by Weitz with a priority date senior to November 19, 1987.

47.  The Final Unified Decree “superseded” the Canyon Creek Decree. Id. at 12, 11.
Therefore, any water rights established in the Canyon Creek Decree were required to be claimed,
recommended, and partially decreed in the SRBA to remain valid.

48.  If a water right with a priority date senior to November 19, 1987 was not
“expressly set forth in this Final Unified Decree [it is] hereby decreed as disallowed.” 61-248
was not expressly set forth in the Deadline Order, the Closure Order, or any other order of the
Court, therefore 61-248 was decreed disallowed by operation of the Final Unified Decree.

49. By not claiming 61-248 in the SRBA and failing to challenge WR 61-10419, any
request by Weitz for diversion, storage, and/or delivery of 61-248, and performance under the
Contract for 61-248 constitutes a collateral attack on the orders of this Court.

COUNT 2 — Declaratory Ruling That The Contract Is Fully Satisfied

50.  MHID incorporates by reference and realleges the preceding paragraphs.
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51.  Without “a valid water right” no person can divert the public waters of the State
of Idaho. I.C. § 42-201(2). Because 61-248 is not a valid water right, it cannot be diverted,
stored, and/or delivered through MHID’s irrigation system.

52. The Contract and Memorandum Decision were predicated on existence of 61-248
for diversion, storage, and delivery through MHID’s system. Because 61-248 is not a valid
water right, the right cannot be diverted and MHID cannot store or deliver 61-248 through its
system.

53.  Inthe SRBA, MHID was partially decreed WR 61-10419. Any water that was
represented by 61-248 was subsumed by the Claim, Recommendation, and Partial Decree for
WR 61-10419, without challenge, making MHID the party of the first part and the party of the
second part to the Contract. Therefore, the Contract has been fully satisfied and is no longer in
any force or effect by a third party.

54.  The Contract is a commercial transaction. 1.C. § 12-120(3).

55.  Assuch, the prevailing party is entitled to reasonable attorneys’ fees. Id.

VI. PRAYER FOR RELIEF

WHEREFORE, MHID prays for entry of Judgment as follows:

1. By operation of the Final Unified Decree, 61-248 was decreed disallowed and is
no longer a valid water right.

2. Any water represented by 61-248 was subsumed by the claim and partial decree
for WR 61-10419, without challenge, making MHID the party of the first part and the party of
the second part to the Contract, thereby making the Contract fully satisfied and/or no longer
enforceable by any third party, including but not limited to Weitz or any successor in interest

thereto.
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3. An award of its costs of suit against Weitz pursuant to I.C. § 10-1210 and I.R.C.P.
54(d).

4, An award of reasonable attorneys’ fees against Weitz pursuant to Idaho Code §
12-120(3), and LR.C.P. 54(e).

51 Such further relief as this Court deems just and proper.

<
DATED this day of October, 2020.

CHRIS M. BROMLEY
Attorneys for Mountain Home Irr. Dist.
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VERIFICATION

State of Idaho )
) s.s.

County of Elmore )

DAVID ASCUENA, being first duly sown upon oath, deposes and states to the best of
his knowledge:

That he is the Chairman/President of the Mountain Home Irrigation District and makes
this Verification for and on behalf of himself; that he has read the foregoing, knows the contents
thereof, and the facts therein stated are true and correct to the best of his knowledge and belief.

Do) Ouaeer

DAVID ASCUENA

2 d
SUBSCRIBED AND SWORN to Before me this day of (' )¢ 2‘@ W , 2020
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0059099000
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CERTIFICATE OF SERVICE

I certify that on this s day of October, 2020, I caused to be served a true and correct
copy of the foregoing upon the following persons by U.S. Mail:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief Natural Resources Div.
Office of the Attorney General
State of Idaho

PO Box 83720

Boise, ID 83720-0010

United States Dept. of Justice
Environment & Natural Resource
550 West Fort Street, MSC 033
Boise, ID 83724-0101

Daniel P. Weitz

Registered Agent, Weitz & Co., Inc.
Law Office of Vernon K. Smith, PC
1900 W. Main St.

Boise, ID 83702

CHRIS M. BROMLEY
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o

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

N
i3

STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE.

RICHARD BENNETT, AT AL ;
PIAINTIFRE }
Vs g | o
F. A, NOURSE, ET AL ;
DEFENDANTS )

And mow this cause soming on to be heard upon thé findings
of fact and conclusions of law made and entered hersin pursuant to the
order of the 3Jupreme Court herein, it is by the Court ordered, adjudged
and decreed that +the parties to this action be and they are'hereby
swarded the use of the weters of Canyon Creekx in Elmore County, Idaho),
in the following smounts and from the followiﬁgjdates:-
. e
61 3245 To plaintiff Richard Bennett for use on the North-west
quarter of Section 26, Township 3 South of Rangs & East, 160 inches
dated from April 8, 1885, |
| o II. _
61 0249 To plaintiff B. L. Williams as administrator of the estate
of John Dienst for use upon the east half of the northesst gquarter of
gegtion thirty-five and the sast half of the southeast quarter of section
twenty six, township 4 Eorth of Range 6 BEast, 160 inches dated from
Maroh 31, 1685.
’ I1I.

r

4 Moo To the defendant John W. Hice for the south-east cuarter efk‘?T



gouth half of the northesst quarter snd the morthwest quarter of ¥he. =
goutheast quarter of Section one (If'township'fz)'uouth-of;ﬁgnge Sixz
(6) Eaat’, 76 inches dating from Ootober 1, 1878.

5
Y.

61 (yzsa' To P. G. Boardmap for use upon the south-east qu_arter of <
the southwest quarter and the southwest quarter of the southeast
: quarter of segtion twanty-three township two south of range gix esst,
80 inohes dating from Jnly g7, _1887.
. 17
V1.
(;ii GR52 To Frank P. Ake for use upon the southwest quarter of the.
' northeaat querter and the west half of the south east quarter, and tho

southeast quartsr of the southwest quartor of section two,. township

three south of range six east, bO 1nohea dating from Lpril 1, 1384;

bl (G254 ' . 3 g
50 inches dating from March 31, _ls8ses.

/C'_
VIL.

61 02,_,.. ' To Leura Ake for use upon the northwest guarter of sectiem
eleven), township three. south of renge six east), 80 inches dating from

| 7 | YIII.

To Susan A, Loockman for use upon the oast half of’the

61 0256 W

aoutheast quarter, section thirty-five, township twa south of- rango
six eest snd lots 1 and 2 of seotion 8, township 3. south of range 6

east, 120 inches dating from March 1, 1876.
| | m.*

To Frank P. Ake and A, W. Lookman for use upon southwest
61 0287

.,
quarter and the south half of the northwoat quarter of Section thirty- .\?

six’. township two south of range ‘mix east’, 100 1nchea dating from _;ﬂﬁ?"'



@ . @ @
L | | XI.
61 0259. To the Great Western Beet Sugar Company for storage in its

reservoir, kmown as the Long Tom Reservoir, snd for delivering water
to_its patrons, 160 inches deting from May 1, 1886, snd [60',000 inches
A - ¥ S R S

é ?ing from May 1, 1902.
2t

XIT.
61 OE_’{’{? To Charles A. Walker for use upen Lots one’, two, three snd a
Sevey WM
four of seotion thirty-one, township one south of range_six east 50 -.9¢&
bijmh“ (out of Syrup Creek, tributary of Canyon croek) dating from
Ogt ok er ‘1“ 1890 %5 inchea (out of I.ong Tom Creéek a tributary of Canyon

creek) dating from October 1, 1890.

-
' XI1I.

61 G262 To Elmore County Irrigated Parms Association for storage
in its reservoir, known ss Mountain Home Reservoir, and for tho.purposo
of delivering water to its patrons 80,000 ineches dating from ﬁpr}}_}_.
1891, - | " o el

| XIv. | | I R
| 'To Blmore County Irrigasted Farms Assodiatioﬁ waé Ause850Y
in int_erest to the persons named in this paragraph), tl';o're is awarded
water from the following dated, to-wit: |
61 0262 lc.onmod.dre Jackson diverted and appropristed water for the -
irrigation of the west half of the southeast quartsr and the gouthwest
querter of section twenty-five; the east half of the southeast quarter
0f section twenty township three south of range six east, from Lpfil- |
1st, 1%&“@93; » ,
61 ¢264 Albert G. Smith diverted and appropriated water for the
- west half of the northwest quarter snd the west half of the southea.n

mirmmtnm AP saantdAan twanbtw_ade tammohdn thvaa canth aAf wance afiw asat



61 (4 266 Jemes Justice diverted and appropriated water for the -
northeast one fourth of seotion thirty-fivo township thrao aonth of ;;;
range gix east from May 1st, 1882, 180 _inghep.: ‘ g

'{,1 52 Sl John Mitchell diverted and appropria;tea water. for the .=
northeast quarter of the southeast quarter of seotipn.thirty-five5(55),
township three south and range six east;'frbm'ﬁhy lat’, 1885, 35 incheaqﬁu

6]_ 0288 Congtantine T. Rhorer diverted ahd-‘aﬁprOpriate& water for =
~ Lots four, five, six and seven in section 6, and Lﬂtg one;;twe}3fhrgo
énd'four énd the northeast quarter of the northwesthuarter_Of sestion
_éeven} township four south of range seven e#st; from_ggzrigﬁl;igéﬁ,
_330 1nches; s

o That the rights of the Elmore County Irrigated Farme
_ASsociation a8 herein found are also subject to the rights of the
plaintiPfs Bennett and Dienst to the extent that ssid Blmore County
Irrigated Farme Asgocistion must and it is hereby decreed to let
suffioient water pass down the said Canyon Creek to give sach of the’
said Bennett end Dienst at the head of his diteh the smount of wéfér-- e
nerein awerded him and found to be his or it may deliver a‘said water
herein awarded to the plaintiff herein as provided in paragiaphﬁ one
and two hereof. | |
V.

- That the several parties to this action whoge righte to the
nsge of the waterg of Canyon Creek are of even’ date shall whenever the
amouat of water flowing in said stresms im insufficient in gnantity;te

'_ Bﬁpply the smount of water herein ewarded, share in the use.of saia
water in proportion that the several quantities awardci; as Qf the

gsme date, bears to the quantity of water flowing in ssid streams at

el +dma AP anmwalder mat’  hAwmrara - drndanmfawines wddh ane acnmTL{am Awm
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‘a héadgate or headgates, and box or boxes suitably oonstructed.for
megsuring water in inches, under a fbuf ineh pressure or its equivalent
in second feet, |

XVII.

That each party hereto to whom water is awsrded shall
whenever the benefieial use thereof ceamses turn the weter of sald streem
80 used into the chanmnel thereof.

XVIII.

That esch and every perty hereto, their agents, attorneys'
employees and privies, and théif‘éuoceSBOre in interest shall be .
enjoined and restrained from interfering in any manner with the weter
of said stream, except as provided in the decree herein.

- Bdward A. Walters,.
Distriot Judge,
July 30th, 1914, '
0, XK. ¥. C. Howie .
0. K. E. M, Nolfe
Filed this let day of aug, 1914.
P. T, Smith,
ecle:k of Distriet Gourt

i

By B. H¢ Smith, Deputy
g7,
&L

FUNT g

!
ey



ATPROTED
teo, 14, 1935
e o We G. Smsrcusen

Comaisuioner of Recivum=tion

PP
ASBIEEENT

- -

TS 2ORE:DT, Hede and entered into <his 15th duy of
Qctober, 1928, by cnd bdetween FLORA A, PUMKITT, widow of
Ticasrd Bennett, cscesssd, of Mountsin Home, Igohc, the parisr
of the ﬁrst part, z2nd LOURTAIN BOUD GC-OPER;'L'FI fnr LARIGATICH
CORPANY, a corporutlior crperdued unuer the laws of fhe Stufie
of Isalo with its printtpel place of business at Fountein Heme,
Idaho, the pa:ty of the¢ second perts,

¥IIRESSETH: That vhercag, the pariy of .t‘;'.e first pard
13 the Swmer aof The Horthwest Quarter cof Seevion 26, Townsuin
% South, Range 5 S=2si, B.b,, S.Lnbre County, Itabo, togethcr with '
vhe right to use vor the frrigetion therecf 160 inches of the
vaters of Canvon freck with & priority z2c of :":.p:-i;. 8, 1885 s
determined end ucludicated in o certaln suit in ‘the District
Court of the Fourth '.Tudiciel Digtriet of the Stete of lé&sho, in
and for Klmore County, vherein Richard Bennett, et ul, were
pleintiffe, mnd 7. A. Neurse, et &l, were defendante, end in
whick suit & finel Jecree was entered on OT about the lsk cay
oT August, 1614, and

HEEREAS, Tac poarty of the cecond part ie the swmer of
an irrigatisn sy 4ten consisting of reservodrs and cunals, waich
reservoips store vaters sr saidé Canyon Creek end other wsters,
and wvhich ditohor dlvert water from said Cenyon Sruek, and

REXREAS, it is difficult to accurately dsbuxsine what
weter flcowing in seié Canyon Creek &f the point of éiversicn of
the party of the SLrst part as Tized in said cecree is nsbural
2low of sald Cr’ end mhat part of auch water is water tnlemced
from the reserveirs of the party of the secord ert. and . | T




EXHIBIT 2



WHERLAG, the party of the secend paTt desires to acguire
the Tight of enlarging end using the diteh of tha perty of the
first payrs Sivertisg epd carrying Irom sald Cenyon Creex %o ihc
prémises hercinbefore described 50 65 T OBTTY water %o lavds
entitled to Tater Tfrom the irrigation syatem of said szcond narty,

NO¥, TIGRFODE, In comeideratien of ths premiecs and
the mmtusl covenments hercinefter coentained, the pertiea berete
have agreed and hereby do agree BS fcllowrs:

+1, Tor the purpose of this agreepent, the rigst of ihe

firet party to divert weter from seid Canyom Ureck under seld

" gecres, recorded in Dock 4 of Judgmente, pege B1E in the office
of the Clerk of the Digtriet Cowrt of klmore County, Idsho, shell
be congidersd 2¢ termivating at the end of the 17th day af June
of eack yesr, and that £rom the lst day of april to the 17th dey
of June, botl days inclusive, Tirst party shall be oxtitled %o -
toke ander 1ts said dascree 500 eero fast of water, or ius
equivelent, in such guaztities as she may requipe, but no:
exveoding 160 miners’ inches at any ome tims.

2, Thet if the perty of tbe first part for ary Treacgon
does not desire "to use the paid 500 acre fest of water defors mide
night cm tho 20th dey of June of eny year, she ghall hsve the
right to stora =0 xuch thereol, not excesding 250 acre feet,
as she does nnt require for immediate use in tho reservoir or
reservoire of ihe party of the seoond part, mow or hersafter
constructed, and t8c party of the seocnd peri hereby grants
+o the party ~f thg first part the right to stors in 1% reser-
voirs batween the let deay of aprll and the i74h dey of Jun: of emch
ywar up $0 but nob exceeding 250 asre feet of water; M romeiniag
250 scre fect to which first party is ontitied vnder Ner 'aeid
appropristiorn, first pRrty shall 206 on or tefore the S0tk day
of Juneé, or wiive &ll Tight thercic during such irrisation
seagon, wWilécs ske has through no fault or neglect of
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15t memsured ut sei¢ point and thet at least 250 acre feet there-
of sdsll be taven um¢ used on or defore the 20th dey of June o2
egel yeaw .and ths receinder, not exceeding 250 acre Teect, less
2 ten per cent, Geduction as aforesaild; shall be <eliverad o the
party of the first sart a3 cemanded fram time to time during the
{rrizetion seeson out Of the Teservoir oT reservoirs of the dertT
o the second part, provided that second party shull not be re~
quired to deliver sny weier to first party after the 15th dey or
Septenber of any year,

Sy The party of the firat pert at h.zr ovn €Xpensy may
carzsy through seic citeh and &ivert from soud Canyom Creer under
heér smpid opETopristicz any of the waters of emid Cresk %o phich
she may be entitleC. prior to &pril lsb of each yoar, and efter
the ir;-iéation seasdn, for use upon th¢ premiszes ahove deserided
ené for 5tock purymuses, buft the amount so used shiil noT do co-
ducted from the 500/f6ef to waich she is entitlac after 4prit
18t of each yeer nnd o ‘:-m deilivered to Ler as haz-e.l.n proviued,
but first party shell bs %o o exense for mainterance or said
diton oF for delivery of weter through the same between the 1st
day of April of any yéar, sud the 15th day of Sgplember, ant iie
aaid pa:'t.y of the second part shall have the right, at asy time
it may elect, aftur Septembor 15tk of eaoh year, to ealarge,
repelr ;nd clean nut said Jitch of said party of the fipst part,
and it ;hall be sllowed 2 reasonable time in which to mele said
enlargement, repairs snd clean ouis,

Hothi:ne berein conteincd shall be construed sa & wsiver
6f the right of first perty w her riaht to water under the
nppropri:at‘.onn mzde by her prededoassTs in interest and oonfirmed
by the saig aec-ree hiereinbefore refarred %o, but thic egreement
is intended to provide Tor storage of water u:nder .'.ué'ngh": for
use later in the {rization season and as a cunsideration therefor
the party of the svcond part shell bave the rlegkt to use the
diteh md pipe line of second party upon the oonditions herein
stated,
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ler own been prevented from seewring seid amount.

2. Tae perby of $he Cirst part sh=1ll frop time %o tlume
us the Geslres 3o store waser, IOotify in writing She ;ater master,
sup¢rintensent, or office nanager ip cherge of tuc iountain Howe
offioe of sacond narty et leest twenty-four hours in advence of
hoy intention vo store woler under this nzresuent in the reservoirs
oP sechnc perty and zn accureie account s.oll be kept of all
pator of Pirst »arvy atored hereunder, and the iouat shersol; less

tas ser cent, 7or storage losses, shall be delivergd by the party

[}

£ taz seconé puri to the prealses of rirst perdy st the mecsur-
ig:- weic instellsc a8 hereinsftey provided wi\:-'?iu one-fourth
utie from seid .growioes, without charge to 2irst nerty, other than
tize scld tcn per cents deductvion of the water svared hereuncer.

4, Te persy o2 the second part shel] Hevs She Tight w0
snlarge vhe éiteh ot.tirst- pacty carryinz water %o -uld premises .
en io use the geid uitch and the pipe line wnues The railroad
treoxs of the Oregon Short Line Rallroad for olrrying water
to weter uoers entitled bt vater from the irrizs:iion eystem
of secon¢ party, but ell suoh use by seconé party skall be subjact
and subordipste to the right of first party o ot ell times re- ’
ceive the water to wbich she may be entitled harounder, not &ex-
ceedin:, bowever, 160 inches at eny cae time, cond s«:conc} party
will &t 1t5 own c¢ost apd expamse frop this date majntain and
}eep iz repalr the said ditch .and pipe line and distribute the '
wates therefron’ to the persorna eqﬂtled thereto vnd icstall e
sultedle =eir or .'-.en:\_u-inz device for the uw.e of first parly
witain one-fourtc wmile of the premises sbove cuzeribed and ol
water which first party is entitled to reosive chrough sald
irrigetion system shell be measwed at 944 weic or measuring

device, 2nd §t 1§ expressly agreed ond uncerstcsd that her ap-

propristion entitles her to recelve 500 acre feet after April
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TMis agreesent is bindire upon the’ parties Lereto; their
peirs, executors, successors and assigna, bub shall 26t become
effeqtive umtil cppreved by tue Cosmissioner of Feclamaiion of
the 8tate of Ldzho. . ’ o

D! WITRESY *RRE0¥, the pui}y of the #irst part has aereunto
set hex hand and seal ond the perty of the secobs part hes oy
suthority of its Boazd of DClrecsors caused its nams o be here-
unto subseribed by idE Procident znd 1ts corporate seal effixed,
ettested by 1ts Leeretuyys ik guplicete, -the duy end year first

above written.

Tiovs A. Bennett {Sz=al)
_{SBAT) g
EOUNTAIR BOME Co=0RsTAETT 2 ISRICATIOR
QCXPARY,
ATTEST:
F. E =) 5y 3. Robb 3vaty
Secretar T'resident.

e . pe ey e

STATE OF CALIF., 1
CCUNTY CP ONAEII. )sa. . .

Cn this 1% czy of October, 3923, vefore me, ¥, E, Lran,
& Botery Publlic in end for seid “ounsy, persomsily appeared
Flors i. Sennest, knosn Lo o= 4o be the person nhose neme is
subscrided tc ine wiFdn Ins trunent, and aoknoxzledged %o i W
she ezecuted the oame.

TN WITEESS FaiRE0Z, I haye hersunio sev 1:¥ nend and
arfized my officicl secls the doy and year in this certificste
f{rst ebove w=ritten. 3

(Seal)" 3. 5.
" otary Fublis

STATE eF IDAH0 9%
COUNTY OF 4DA

On %tais 20%h day of Cetcbor, 1925, before oe, . B.
Sullivor, o Uosusy Fublic iz end for selid “ounty, perscoally
appeared I, fodbb Srody, twmone to =9 to ba the Prasident ol ths
corporstion =t cxecuted the vithin isctruzmants md acknoxledend
to me_that such corpereidon axecuycs the same,

_ I¥ YITHESS HRREOF, I have hercunto sef oy hand and effiz-
ed oy official ge2l the gay cnd year in this certificate fires
above vritten.
d. £. Svlliven
(Seal) 1 _YWotary Sublic for i<ano
Hesldenoo
4

o
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QOER X

IN THE DISTRICT COURT OF THE THIRD JUDIGIALDISTRICT
OF THE STATe OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

MOUNTAIN HOME IRRIGATION DIS-

Cage No. 220

TRICT, a quasi municipal

corporation
d ’ MEMORANDUM DEGISION.

) -

I

!

1

plaintiff, |

X

FLORA A. BENNETT, 1
I

Defendant.

.

Plaintiff brings this action for & declaratory judgment
of this court interpreting the prbvisions of a certain water con-
tract made and entered into under date of October 15, 1923, between
the.defendanﬁ and the Mountaln Home Co-operati v irrigation Company,
plaintiff's predecessor in interest, anddeciaring the rights and
duties of the parties with respect to gaid contract. To the
complaint de fendant has filed an answer amdamended cross-complaint.
The case Was éubmitted on the complaint and answer, the matter of
the cross-complaint being reserved for hearing after disposition of
the complaint,

As stated by the Supreme Court in Bratton vs. Morris, (Idaho)
%7 Pac. 2d 1097,

"The determination of the second question, involving
the intention of the parties as expreesed in thelr contract of
dissolution, depends upon the construction of the contract. 'The
primary object of construction in contract law 1s to discover the

intention of the parties, a8 it existed at the time the contract

was made, Page on Contracts (2d Ed.) # 2021; and, in effectuating

that primary object, a contract must be construed as a Whole




and in the light of the purposes for which it was intended,
gouthern R. Oo. ve. Stearns Bros. (Oircult Oourt of Appeals,
Fourth Circuit) 28 F, (2d) 5680; Clarke vs. Blackfoot Water
Works, 39 Idaho 304, 228 P. 326, and to accomplish those pur-

poees, !
The purpose of the contract is recited in the preamble, as

follows:

"Whereas, it 1s difficult to accurately determine
flowing
what water/ in said Canyon Oreek at the point of diversion of
the party of the first part as fixed in said decree is
natural flow of said creek and what part of such water is re-

leased from the reservoirs of the party of the second part * * "

and paragraph 1 of the agreement provides:

"For the purpose of this agreement, the right of the
first party to divert water from said Canyon Creek under said
decree * * * shall be considered as terminating at the end of
the 17th day of June of each year, and that from the first day
of April, to the 17th day of June, both days incluseive, first
party shall be entitled to take unler 1ts sald decree 500 acre

feet of water or its equivalent;"

while paragraph 4 of the agreement provides in part:

It 1s expressly agreed and understood that her
appropriation (defendant's) entitled her to receive 500 acre
feet after April 1lst, measured at said point, and that at
least 250 acre feet tihereof shall be taken and used on or be-
fore the 20th day of June of each year, and the remainder, not%
exceeding 260 acre feet, less a 10% deduction, as aforesaid,
shall be delivered to the party of the firgt part as demanded
from time to time during the lrrigation season ou; of the reser-
voir or reservoirs of tue party of the second part * * *,"

The other provisions of the contract are not in dispute.
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It appears from the evidence thst 1934 was a short-water
year. During the period beginning in April end extending through
June 3d of that year, defendant was furnished with 271.82 acre feet
of water, and then the water was cut off by the plaintiff dietTict;
that on or about March 31, 1934, defendant gave notice in writing
to the plaintiff district that she desired to g tore water a8 provided
by this contract, (Paragraph V of the complaint).

The real point in issue {s whether or not plaintifif dietrict

_{under the contract in question 1s bound to deliver 500 acre feet of
water each season irrespective of the run-off, or whether defendant
is entitled only to such water as should accumulate in storagemffggméff
herprior right.
. From the portions of the contract above get forth it seems
to me that the contraet ig cleur and unamblguous. There is no allege~
tion in the complaint of mistake, and therefore this contract seems
to come within the rule announced in Tapper, et al. vs. Idaho Irr,
Diet., 36 Ida. 78:
"The 1ntention of the parties la to be deduced from
the language employed by them, and the terms of the contract,
where unambiguous, are conclusive, in the abesence of averment
and proof of mistake, the gquestion being, not what intention
existed in the minds of the parties, but what intention is ex-
pressed by the luanguage used., VWhen a written contract ie clear
and unequivocal, its meaning must be determined by lis contentes
and a meaning cannot be given it other than that expressed.

alone’
Hence worde cannot be read into a contract which import &n intent
wholly unexpressed when the contract was executed. here the
contract evidences care in its preparation, it will be presumed
that itse words were employed deliberately and with intention."

It will be noted that in the contract 1n questiou the re 1s

no saving clauge to protect the plaintiff district in years of drouth.
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In this councction tho origlnol opinion in tho Tnpper cone, auprn, in

in point, whero tho Gourt (Dunn, J.) saye, nt pugo 943

"It ia?ﬁnqunllfind undertoking to furnieh the definite
amount of wator mentloned, und the right of tlie purchonor to
recnlve Lt 1s conditiomred only upon his complying with his contract
8uclh contrhcts aometimoea conbknin such on oxemption, as in the case
of Groefsoma v, lountpin lione Oo-oparative Irr. CUo., 43 Ida. 90,
180 Pac., 356. In thnt contruct the irrigation compunyhud this
aaving provislon:

“1In case of shortage of water in the Company's
regervolr or canal system through on accident, drought,
or scarcity in any natural stream supplying esid canal, or
by reason of improper diversion of water by any person, or
from any cause beyond its control, the compony shall not
be lisble for such shortage, nor for any damage caused
thereby, nor shall tlhere be, by resson thereof, any deduc-
tion from nny sum agreed to be paid to the company by the

purchaser.! .
“The fact that no such exemplion from liability was
placed in the contract by respondent when 1t might easily have
done so would lead fairly to the conclusion that respondent,
with thﬂkater supply that it claimed, was willing to také the
chances involved in making an unqualilied contract to deliver

the specified amount of water mentioned each year, "

Plaintiff purchased the irrigation system from the lountain

-|Home Co-operative Irrigation Company, ond took 1te title burdened with

ithis contract. Nampa & Meridian Irr. ULint. ve. Briggs, 7 Idaho 84,

Under the terme Jf the contract and the evidence, the con-

) tract was entered into as a compromige to settle recurring disputes

! a5 to defendnnt's water. The agreement ls clear and unambiguous, and

the quantity of water is definite and certsin; und by the terms of such




(

. livered each and every geason for the lande described therein,

[

contract defendant is entitled to 500 acre feet of wzuter to be de-

The question of waler shortage or exceptional drouth is
only to be‘considered ag a matter of defense to an action for dam-
ages brought for non-delivery.

Having reserved the question of damages raised by the cross-
complaint, evidence will be token upon the cross—complaint and plain-
tiff's anewer thereto a2t the convenience of counsel, and pursuant to
the rule laid ddwn in the Tapper case, suprse, in the oplinion of Rice,

C.J., on rehearing.

Findings and judgment will awsit disposition of the cross-

complaint.

DATED this 6th dny of February, 1935,

CHAMLES E, WINSTEAD
Digtrict Judge.
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PETITION FOR ANNEXATION OF ADJACENT LAND

TO THE BOARD OF DIRECTORS OF THE MOUNTAIN HOME IRRIGATION DISTRICT:

The petition of MAYME E. BENNETT, individually and as trustee
under the will of F. W. Bennett, deceased; ROBERTA J. BENNETT,
individually and as personal representative of the estate of
Walter D. Bennett, deceased; and MURIEL VAN BERKEM and FRANCES
BENNETT KIRKWOOD, dealipg in and with their sole and separate
property and estate, respectfully represents:

1. Your petitioners are the owners of the following
described real property located in the County of Elmore, State of
Idaho, to-wit:

The Northwesé Quarter of the Southwest Quarter of the
Northwest Quarter of Section Twenty-six, Township
Three South, Range Six East, Boise Meridian,
containing ten acres.

2. The above-dascribed real property is adjacent to the
boundaries of the Mountain Home Irrigation District.

3. The above-described lands are agricultural or farming
lands and your petitioners desire that said lands be annexed to
and be included within the boundaries of the Mountain Home
Irrigation District and be made liable for payment of assessments
of said district and the operation and maintenance expenses for

the year 1976 and all subsequent years and for the delivery of

irrigation water, the same as for other lands within said district.




WHEREFORE, your petitioners pray that said described land
be annexed to and be included within the boundaries of the
Mountain Home Irrigation District.

DATED this 20th day of January, 1976.

RAA Seqorn B, Sé FT e,
Mayme EY Bennett, individually and

as trustee under the will of F. W.
Bennett, deceased,

yéz L Aﬁﬁ¢,£) égftﬂruﬂﬂijiz%_dw

Hoberta J. Bepghett, individually
and as personal representative
of the estate of Walter D.

Bennett dzjfased,

Murzel Van Berkem

P
e o K %/,f{ /]
Frances Bénnett Kir 00

STATE OF IDAHO,
sS. "

)
COUNTY OF ELMORE, ‘% i
On this ay of ;/9 ( 1976 before me,
ic

the under51gn , a Notary and for said State, personally
appeared MAYME E. BENNETT, 1nd1v1dua11y and as trustee

under the will of F. W. Bennett, deceased, known to me

to be the person whose name is subscribed to the foregoing
instrument and acknowledged to me that she executed the 'same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal, the day and year in is certificate first
above written.

: or  Idaho,
Residing at Mountain Home, Ida

STATE OF IDAHO, )
) ss.
COUNTY OF ELMORE, )

On this [/ Wday of{{;- 71 1976, before me, the
undersigned, a Notary Public 1n n; for said State, personally
appeared ROBERTA J. BENNETT, individually and as personal
representative of the estate of Walter D. Bennett, deceased,
known to me to be the person whose name is subscribed to the
foregoing instrument and acknowledged to me that she executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hapd and affixed
my official seal, the day and_year in dhis cer cate first
above written.

ry Public for Idaho
Residing at Mountain Home, Idaho.




STATE OF WASHINGTON, )

S8.
COUNTY OF KING, )

On this gnd day of Fe Frwasy, 1976, before me, the
undersigned, a Notary Public in and for said State, personally
appeared MURIEL VAN BERKEM, known to me to be the person whose

name is subscribed to the foregoing instrument and acknowledged
to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal, the day and year in this certificate first

above written, ;

Notary Public for Washington,
Residing at -Bsthei}}, Washington.
é:-'- dﬁnm&

STATE OF CALIFORNIA, )

SS.
COUNTY OF SONOMA, )

Oon this % day of Felivare . 1976, before me, the
undersigned, a Notary Public in énﬁ for said State, personally
appeared FRANCES BENNETT KIRKWOOD, known to me to be the
person whose name is subscribed to the foregoing instrument
and acknowledged to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal, the day and year in this certificate first

above written.
{ {742242216 (% %//Vﬁ??ﬁc.//)zz AL
Notary P ic for allgﬁrnla,

Residing at Santa Rosa, California.
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CERTIFIED COPY OF RESOLUT1ON AND ORDER OF THE BOARD OF DIRECTORS
OF THE MOUNTAIN HOME IRRIGATION DISTRICT.

At a regular meeting of the Directors of the Mountain Home
Irrigation District held on April 6th, 1976, and convened at
Two O'clock P.M., on that day the following resolution was
adopted.

WHEREAS, Mayme E. Bennett, individually and as a trustee
under the will of F.W. Bennett, deceased; Roberta J. Bennett,
individually and as a personal represenative of the estate of
Walter D. Bennett, deceased; and Muriel Van Berkem and Frances
Bennett Kirkwood, dealing in and with their sole and seperate
property and estate , the owners of land hereinafter described,
has filed, verified petition with the Board of Directors of the
Mountain Home Irrigation District for the annexation of such
lands to such Distriect, and,

WHEREAS, notice of the hearing of such petition was given
and published as required by law, and,

WHEREAS, such petition came on regularly for hearing before
the Board at the monthly meeting thereof on the 6th day of April,
1976, at the hour of Two O'clock P.M., and no objection what ever

having been made to the granting of such petition; and,

WHEREAS, it appears to the Board of Directors of such District

to annex to and include into the District such lands; .,

NOW, THEREFORE BE IT RESOLVED, AND IT IS HEREBY ORDERED,’
that such petition be, and the same is hereby granted, .and th;
lands owned by such petitioner in the manner set 'forth herein-
above, situate in Elmore County, Idaho, and moreiQA;tieularly
described as follows, to-witj '

The Northwest Quarter of the Southwest Quarter of the
Northwest Quarter of Section Twenty-Six, Township
Three South, Range Six East, Boise Meridian,
Containing ten acres, more or less.

be and such lands are hereby, annexed te and included within

the Mountain Home Irrigation District.




I, Harold F. Kniefel, the duly appointed, qualified, and
acting Secretary of the Mountain Home Irrigation District, do
hereby certify that the within and foregoing is a true and
correct copy of a resolution passed by the Board of Directors
of the Mountain Home Irrigation District at a meeting held on
the 6th day of April, at 2:00 P.M., and that such resolution
is of record in the minute book of the Mountain Home Irrigation
District, in the minutes of such meeting and that such minute

book is a part of the official records of the Mountain Home

Irrigation District. P

I have hereunto set my hand this 6th day of April,1976.

Azl 75

Secretary of the Mountain Home rrigation District.

167656 FK&ME@

Dlrect I
ELMORE COUNTY, mm‘ zm,ﬁ%s

M: E ‘ Ra cnpl‘ln‘:jt

Time T A T

Date /J-fu 2 ST
Pm = -—& ne S

By
Peg ] Y
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IN

IN
OF

THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDARO,
IN AND FOR THE COUNTY OF TWIN FALLS

RE THE GENERAL ADJUDICATION _,- CIVIL CASE NUMBER: 39576
RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEMNM.

1'

2.
3.
4,

5.

6'

Ident. Number: A61-10419
Date Received: 12,/07/1989

Receipt No: - wWo06884
Received By: L0
-AHENDED NOTICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
Name: MOUNTAIN HOME IRRIGATION DISTRICT 208-587-4867
Address: C/0 CLAYTON COLTHORPE
140 S. 3RD EAST
MOUNTAIN HOME, ID 83647
Date of Priority: MAY 01, 1886
Source: CANYON CREEK Trib. to: SNARKE RIVER
Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
028 06E 36 NE NwW ELMORE
NE SW ELMORE
Description of diverting works:
DAMS, AQUADUCT, CANALS
Water is used for the following purposes:
Purpose From To C.F.S {(or) A.F.A.
IRRIGATION 03/15 11/15 18.100
IRRIGATION STORAGE 01,01 12/31 8688.00
IRRIGATION FROM STORAGE 03/15 11,/15 8688.00
Total Quantity Appropriated is:
18.100 C.F.S. (and/or) 8688.00 A.F.A,
Total consumptive use is 13346.7 Acre Feet Per Annum.
Non-irrigation uses:
A61-10419 Page 1 Date: 01,/22,/90

SCANNED MICROFILMED
JUL 08 2003 AUG 12 1992



10. Place of Use:

Township  Range Section 1/4 of 1/4 Lot Use Acres
028 06E 35 NE SE IRR 10.0
SW SE IRR 2.0
SE SE IRR 26.0
Section Acres 38.0
03s 06E 2 NE NE IRR 17.0
NW NE IRR 12.0
SW SE IRR 28.0
Section Acres 57.0
9 NW NE IRR 7.0
SW NE IRR 40.0
SW NwW IRR 3.0
SE NW IRR 30.
Section Acres 80.0
10 NE SW IRR 32.0
SW SW IRR 16.0
SE SW IRR 29.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 25.0

Section Acres 182.0

11 NE SW IRR 10.0

NW SwW IRR 10.0

sSwW SW IRR 5.0

SE SW IRR 6.5

NW SE IRR 20.0

SW SE IRR 16.5

SE SE IRR 15.90

Section Acres 83.0

12 SE SW IRR 40.0

Section Acres 49.0

13 NE NW IRR 40.0

Section Acres 40.0

14 NW NW IRR 23.3

A61-10419 Page 2 Date: 01/22/90
SOANMNED T §
MICROFILMED
JUL 08 2003

AUG 12 1992



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
03s 06E 14 NW sw IRR 40.0
1)) Sw IRR 40,0
SE SW IRR 7.5

Section Acres 110.8

15 NE NW IRR 38.0
SE NwW IRR 40,0
NE SE IRR 40,0
NwW SE IRR 4.0
SwW SE IRR 5.0
SE SE IRR 10.0

Section Acres 137.0

23 SW NE IRR 5.0
SE NE IRR 8.7

NE NW IRR 20,0

NW Nw IRR 40.0

SE NW IRR 13.0

NE SW IRR 7.0

SE SE IRR 5.0

Section Acres 98.7

25 SE NE IRR 1.3
NE SE IRR 3.0

Section Acres 4.3

26 NW NE IRR 17.0
sw NE IRR 29.0

NE NW IRR 20.0

NW NW IRR 30.0

sw NW IRR 40.0

SE NW IRR 35.0

NE SW IRR 20.0

SW SwW IRR 39.0

SE SwW IRR 10.0

NW SE IRR 37.5

SwW SE IRR 5.0

Section Acres 282 .5

27 NE NE IRR 5.0
A61-10419 Page 3 Date: 01,/22/90
WMICROFILMED
SCANNED

AUG 12 1892
JuL 08 2003



10. Place of Use: Continued

Township Range Section

03s 06E 27
36
07E 19
30
31
A61-10419

Page

1/4 of 1/4

SE

NE
SW
SE

SW
NE

sw
SE
NE

SE

SwW

Sw
SE
NE

SwW
SE

NE

SW

SW
SW

SW

NE
NW
SW
SW
SW

SE
SE

Lot

Use
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

SCANNED
JuL 0§ 200

Date:

Acres
10.0

15.0

40.0
13.0
40.0

9.0
21.6
40.0
15.0
19.0
35.0
40.0
17.0
24.5

314.1
5.1
5.1
40.0
22,0

9.5
30.3
24.0
35,0
36.0

196.8

385.1

01/22/90

MICROFILMED
AUG 12 1332



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
04s 06 1 NE NE IRR 23.7
NW NE IRR 35.0
swW NE IRR 40.0
SE NE IRR 38.0
NE SW IRR 40.0
Nw swW IRR 10.8

Section Acres 187.5

12 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 35.4
SwW SE IRR 12.0
SE SE IRR 40.0

Section Acres 207.4

O7E 6 NE NE IRR 12.5
NwW NE IRR 40.0
SW NE IRR 40,0
SE NE IRR 12.5
NE NW IRR 39.0
NwW NW IRR 39.5
sSW NW IRR 21.0
SE NW IRR 40.0
NE SW IRR 37.0
SE SW IRR 24.4
NE SE IRR 29.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 454.,9

’ W v IRR 40.0
oW - IRR 25.0
Sk NE IRR 3.0
W W IRR 40.0
NE g IRR 40.0
W - IRR 40.0
sw i IRR 37.5
A61-10419 Page 5 Date: 01/22/90
SCANNED WMICROFILMED
CANNE q |
AUG 12 1982

JuL 08 2003



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
04s 07E 7 SE Sw IRR 15.5
NE SE IRR 18.0

Section Acres 306.5

8 SW NW IRR 40.0
SE NW IRR 20.0
NE Sw IRR 35.9
NW SwW IRR 40.0
SW SW IRR 37.0
SE SW IRR 40.0

Section Acres 212.9

16 NE SW IRR 10.0
NW SW IRR 20.0

Section Acres 30.0

17 NE NE IRR 22.0
NW NE IRR 40.0

SW NE ' IRR 40.0

SE NE IRR 40.0

NE NW IRR 30.0

NW NW IRR 13.0

SE NW IRR 30.0

NE SE IRR 40.0

NW SE IRR 18.0

SW SE IRR 9.4

-SE SE IRR 40.0

Section Acres 322.4

19 NE SE IRR 19.0
NW SE IRR 1.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 100.0

20 NW SW IRR 29.0
SW SwW IRR 20.0
Section Acres 49.0
29 NwW NE IRR 10.0
A61-10419 Page 6 Date: 01,/22/90
QCANNED i FSROFl LVEL

JUL 08 2003 AUG 12 1892



10, Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot

Use
IRR
IRR
IRR
IRR

Section Acres

04s 07E 29 NE Nw
NW NW

SwW NW

SE NW

30 NE NE
NW NE

SW NE

SE NE

NE NW

NW NW

SW NW

SE NW

NE sw

NwW SW

SE SW

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

Total Acres

11. Place of use in counties: ELMORE

Acres
40.0
40.0
40.0
40.0

170.0

40.0
40.0
40.0
40.0
40.0
20.0
20.0
40.0
38.9
10.0
10.0

338.9

4448.9

12. Do you own the property listed above as place of use? NO

13, Other Water Rights Used:
SEE REMARKS

14. Remarks:

THIS IS A COMBINATION OF WATER RIGHT NUMBERS A61-00249, A61-00248
A61-00267, A61-~00268, A61-00259 AND A61-00265.
MOUNTAIN HOME IRRIGATION DISTRICT SUPPLIES WATER FOR THE OWNERS

OF THE PLACES OF USE.

SEE ATTACHED SYSTEM DESCRIPTION. SEE DECREE 61-A-1.
AMENDED CLAIM TO INDICATE STORAGE AND APPROPRIATE ACRE-FOOT

AMOUNT.

15. Basls of Claim: DECREED
Case Number:
Court H
Decree date:

Decree Plaintiff vs
A61-10419 Page 7
SCANNED

JUL 08 2002

Decree Defendant

Date:

01/22/90

MICROFILMEL
AUG 12 1992
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AJ5856NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: FEB-12-1999

RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW PAGE: A-82
RIGHTS FROM: SOURCE: CANYON CREEK TRIBUTARY: SNAKE RIVER
RIGHT NUMBER: 61-10419
NAME & ADDRESS: MOUNTAIN HOME IRRIGATION DISTRICT

C/0 CLAYTON COLTHORPE
140 S 3RD EAST
MOUNTAIN HOME ID 83647

SOURCE: CBANYON CREEK TRIBUTARY: SNAKE RIVER

QUANTITY: 18.1 CFS
8688.0 AFY

PRIORITY DATE: 05/01/1886

POINT OF DIVERSION: T02S RO6E S36 NENW Within ELMORE County

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03-15 11-15 18.1 CFS
IRRIGATION STORAGE 01-01 12-31 8688.0 AFY
IRRIGATION FROM STORAGE 03-15 11-15 8688.0 AFY

PLACE OF USE:

USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 7556.0 ACRES IN A SINGLE
IRRIGATION SEASON WITHIN THE BOUNDARIES OF THE MOUNTAIN HOME
IRRIGATION DISTRICT. COMBINED RIGHT NOS.:: 61-00363, 61-10417,
61-10421, 61-00263, 61-00264, 61-00266.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THE FOLLOWING WATER RIGHTS FROM THE FOLLOWING SOURCES OF WATER
IN BASIN 61 SHALL BE ADMINISTERED SEPARATELY FROM ALL OTHER WATER
RIGHTS IN BASIN 61:
WATER RIGHT NO. SOURCE
NONE NONE
THE FOLLOWING WATER RIGHTS FROM THE FOLLOWING SOURCES OF WATER
IN BASIN 61 SHALL BE ADMINISTERED SEPARATELY FROM ALL OTHER WATER
RIGHTS IN THE SNAKE RIVER BASIN:
WATER RIGHT NO. SOURCE
NONE NONE
ALL WATER RIGHTS WITHIN BASIN 61 BRE FROM CONNECTED SOURCES
OF WATER IN THE SNAKE RIVER BASIN AND SHALL BE ADMINISTERED
CONJUNCTIVELY.
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Chris M. Bromley, ISB # 6530
Candice M. McHugh, ISB # 5908
MCHUGH BROMLEY, PLLC
380 S. 4" St., Ste. 103

Boise, ID 83702

(208) 287-0991

(208) 287-0864 (facsimile)
cbromlev@mchughbromley.com

cmchugh@mchughbromley.com

Attorneys for Mountain Home Irr. Dist.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN
In Re SRBA SRBA Subcase Nos. 61-248 and 61-10419

AFFIDAVIT OF CRAIG L. SAXTON
Case No. 39576

STATE OF IDAHO )
) ss.
County of Ada )

CRAIG L. SAXTON, being first duly swomn upon oath, deposes and says:

1. I am over the age of 18 and state the following based upon my own personal
knowledge.

2. I have been employed by the Idaho Department of Water Resources (“IDWR”)
since January 10, 2000. My present position is Manager, Adjudication Section of IDWR. I have
been in this position since January 6, 2020. My principal duties include supervising a staff of
technical water right professionals and records support personnel. During my tenure with

IDWR, have been involved with the Snake River Basin Adjudication (“SRBA™) since January

10, 2000.

AFFIDAVIT OF CRAIG L. SAXTON 1



8 A record of a digital claim exists in IDWR’s database for water right no. 61-248.

4. According to IDWR’s digital record, water right no. 61-248 was decreed in the
name of Richard Bennett with a priority date of 4/8/1885 for the diversion of 3.2 cfs from
Canyon Creek for irrigation in Elmore County. No point of diversion is listed. Four quarter-
quarters are listed as the place of use: T03S, RO6E, S26, NENW, NWNW, SWNW, SENW. The
digital record shows the right was previously decreed on 7/30/1914.

) The information in the record of digital claim for water right no. 61-248 matches
the elements that were data entered into the record of digital water right no. 61-248. The same
elements that are missing in the digital record for water right no. 61-248 are also missing in the
record for the digital claim except for the point of diversion. There is a point of diversion
location is listed on the claim that is not on the water right record. The point of diversion on the
claim is described as T65N, R46E, S36. This is not a valid township and range description in the
state of Idaho. It appears to have been entered as a place holder to satisfy the required field
restrictions in the claim application at the time.

6. While the record of digital claim shows a receipt associated with it, the receipt
number, X999999, is simply a number that was entered into a required field so it could be
created. IDWR does not have evidence that fees were paid.

7. While there is a record of a digital claim in IDWR’s database, my review of
IDWR’s file inventory system shows no physical SRBA claim folder was created. No SRBA
claim was filed for water right 61-248 and no recommendation was made by IDWR to the SRBA
for water right no. 61-248. There is no evidence of a claim in IDWR’s scanned documents.

8. When the Mountain Home Irrigation District filed a claim in the SRBA for water

right no. 61-10419, the following remark was included: “This is a combination of water right

AFFIDAVIT OF CRAIG L. SAXTON 2



numbers A61-00249, A61-00248, A61-00267, A61-00268, A61-00259, and A61-00265.
Mountaijn Home Irrigation District supplies water for the owners of the places of use. See
Attached System Description. See Decree 61-A-1. This claim represents additional places of
use from approximately 1892 with gradual expansions thereafter.” Water right no. 61-10419
claimed a priority date of 5/1/1886, a diversion rate of 18.1 cfs (8688 acre-feet) from Canyon
Creek, for irrigation and irrigation storage.

9. Like 61-248, IDWR does not have records of claims or fees associated with 61-
249, 61-259, 61-265, 61-267, or 61-268.

10.  IDWR recommended water right no. 61-10419 to the SRBA with the same
priority date, diversion rate, volume, and purposes of use as were claimed. The following
language was included in Explanatory Material: “Right includes accomplished change in place of
use pursuant to Section 42-1425, Idaho Code. The following rights are also diverted through
point of diversion described above: 61-00258, 61-10421, 61-00263, 61-00264 & 61-00363. The
Mountain Home Irrigation District has 4403.56 shares that receive water delivered through its
system. This right is a combination of old right nos. 61-00248, 61-00249, 61-00259, 61-00265,
61-00267 & 61-00268.” Language from Explanatory Material does not typically carry forward
to the face of an SRBA partial decree.

11. A partial decree was issued by the SRBA for water right no. 61-10419 on October
26, 2000. No reference to water right no. 61-248 is made in the partial decree.

12.  No partial decree was issued by the SRBA for water right no. 61-248.

1111

s
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Further your Affiant sayeth naught.

DATED this 3/ day of July, 2020.

Lasy LSy

CRAIG L. SAXTON

SUBSCRIBED AND SWORN TO BEFOREME this-2{%" day of July, 2020.

el | e »

[ ! Y B f

| Ry | OLUECERL
(seal) I raAIE ?f !D. ol My Commission Expires: 2 /17 /Zo 22

AFFIDAVIT OF CRAIG L. SAXTON 4
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2000 OCT 26 PM 02:00
DISTRICT COURT - SRBA
TWIN FALLS CO., IDAHO
FILED
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA PARTIAL DECREE PURSUANT TO

1.R.C.P. 54(b) FOR
Case No. 39576

N N

Water Right 61-10419

NAME AND ADDRESS: MOUNTAIN HOME IRRIGATION DISTR
C/0 CLAYTON COLTHORPE
140 S 3RD EAST
MOUNTAIN HOME, ID 83647

SOURCE: CANYON CREEK TRIBUTARY: SNAKE RIVER

QUANTITY: 18.10 " CFS
8688.00 AFY

PRIORITY DATE: 05/01/1886
POINT OF DIVERSION: T02S ROGE S36 NENW Within Elmore County

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 03-15 10 11-15 18.10 CFS
Irrigation Storage 01-01 1O 12-31 8688.00 AFY
Irrigation from Storage 03-15 10 11-15 8488.00 AFY

PLACE OF USE:
USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 7556.0 ACRES IN A SINGLE
IRRIGATION SEASON WITHIN THE BOUNDARIES OF THE MOUNTAIN HOME
IRRIGATION DISTRICT. COMBINED RIGHT NOS.:: 61-00363, 61-10417,
61-10421, 61-00263, 61-00264, 61-00266.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THE PLACE OF USE FOR THE MOUNTAIN HOME IRRIGATION DISTRICT
INCLUDES 40 ACRES IN BASIN 63 DESCRIBED AS T01S, ROYE S04, SESE
THAT IS WITHIN THE BOUNDARIES OF MOUNTAIN HOME IRRIGATION DIST.

THE STORAGE FACILITIES FOR THE MOUNTAIN HOME IRRIGATION
DISTRICT HAVE A TOTAL CAPACITY OF 31,494 ACRE FEET. THEY INCLUDE
LITTLE CAMAS RESERVOIR IN BASIN 63 WITH A CAPACITY OF 22,910 ACRE
FEET, LONG TOM RESERVOIR WITH A CAPACITY OF 4340 ACRE FEET AND
MOUNTAIN HOME RESERVOIR WITH A CAPACITY OF 4244 ACRE FEET.

RIGHTS HAVE ALSO BEEN CLAIMED FROM SOURCES IN BASIN 63 FOR THE
SAME PURPOSE Of USE AND PLACE OF USE AS THIS RIGHT. THESE BASIN
63 CLAIMS WILL BE RECOMMENDED AT A LATER DATE EN THE BASIN 63
DIRECTORS REPORT AND WILL CONTAIN COMBINED LIMITATIONS THAT
INCLUDE THIS RIGHT.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. 1.C. SECTION 42-1412(6).

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) PAGE 1
Water Right 61-10419 Oct-26-2000



SRBA Partial Decree Pursuant to [.R.C.P. 54(b) (continued)

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken i by ghe ldsho Llate Rules.

Barry Wood =
Administrative District Judge
Presiding Judge of the

Snake River Basin Adjudication .

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) PAGE 2
Water Right 61-10419 Oct-26-2000
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Mountain Home Irrigation District
140S. 3 W.
Mountain Home, ID 83647
- Chairman David Ascuena, At Large District - Eric Orr, Westside District - Mike Landers, Eastside District

November 15, 2019

City of Mountain Home
Planning & Zoning Commission
160 S. 3 E. St.

Mountain Home, ID 83647

Re: Notice of Public Hearing, Annex & Zone I-1

Dear Planning and Zoning Commission:

Through public notice, it has comie to the attention of Mountain Home Irrigation District
(“MHID”) that property owned by Weitz and Company, Inc. is being looked at for possible
annexation. In going through our records, the property is located within the boundaries of
MHID. Due to this, the property is entitled to delivery of irrigation water, owned by MHID,
consistent with the requirements of Title 43, Idaho Code. Water provided by MHID is the only
source of surface water for the property. Prior to the Snake River Basin Adjudication (“SRBA”),
there was a surface water right from Canyon Creek that went with the subject property,
numbered 61-248. Water right no. 61-248 was not decreed by the SRBA district court.

Sincerely,

David Ascuena, Chairman
Mountain Home Irrigation District

Work #: 208-587-4867

Fax #: 208-587-8168

Emaik: headgate2000@yahoo.com
Terry Seegrist, District Manager
Stefanie Kazyaka, Secretary

C@afa
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LAW OFFICES OF VERNON K SMITH, PC
1900 W. MAIN STREET
BOISE, IDAHO 83702
Ph. No. 208-345-1125
Fax: 208-345-1129
E-mail: vkslaw@live.com
ISB: 1365

The Mountain Home Irrigation District January 6, 2019
140 8. 39 E. St
Mountain Home, Idaho 83647

RE: Bennett Ranch/ VanBerkum /Weitz & Co, Inc water delivery rights

Attention: Mountain Home Irrigation District personnel,

Gentlemen:

It has come to my attention through notification from Mr. Weitz that the Mountain Home
Irrigation District (MHID) has been expressing either the objective to undermine or attempt to
eliminate the Bennett Ranch Agreement obligation to deliver water under that Agreement that has
been in existence since 1923, as was entered into by the Bennett Ranch owner (Flora, the widow
of her deceased husband, Richard Bennett) and the MHID. That delivery right is now owned by
the successor to those water delivery rights, Weitz & Co., Inc.. This binding Agreement came into
existence after the effects of prior litigation that addressed an obligation of delivery that had been
interrupted by the effects of the drought of 1919, and the District was held to pay the damages for
their failure to keep their delivery commitments. This delivery obligation will be fully and
ur:iconditionally enforced, and the performance under this Agreement has been continuously
adhered to, as required, for just short of a century, dating back to 1923.

The Idaho Department of Resources (IDWR) has previously identified the Bennett Ranch
to have a water right identified as Certificate No. 61-0248, and that right showed Richard Bennett
as the Decreed owner, with what appears to be the decree date that came through prior litigation
apparently dated back to around July 30, 1914. The date of the right has been identified to date
back to April 8, 1885. In the comments from IDWR, that decreed right was superseded by the
Snake River Basin Adjudication project (SBRA), but in the SBRA decree pertaining to the MHID
water rights, because the MHID had the obligation to deliver the water to the Bennett Ranch, their
Certificate No. 61-10419 did not require the specific reference to the existence of Certificate No.
61-048 within that decree issued to MHID, but instead addressed it in the “comments” to the effect
that the District has the contractual obligation to supply water under contract to the Bennett Ranch,
which is precisely what it is, a contractual obligation for the delivery of the water that includes
water allocated within the MIID water rights and to be delivered to the property before described
as the “Bennett Ranch’ and currently owned by Weitz & Co., Inc.. :

Tt appears that the Bennett Ranch (Flora Bennett) Agreement, calls for Canyon Creek water
flow (for irrigation) from Apr. 1 to June 17, and thereafter continuing water delivery from storage
water committed to be delivered thereafier by MHID after June 17, and those delivery obligations

il



are bundled into the MHID adjudicated water right by the reference to that comment, such that
MHID shall “administer” the water under their own adjudicated water rights (as it concemns the
delivery of some of that water to the Bennett Ranch Agreement) such that MHID shall supply the
water during the irrigation season (Apr. 1 to June 17), from creek flow, and then shall continue to
provide a supplementation of water from their storage rights, which MHID has year around storage
rights (Jan. 1 to Dec. 31).

It has been indicated that the purpose for declaring it in that manner (in a comment rather
than a separate adjudication) was an attempt to avoid duplicity of the same reference to the same
seasonal irrigation water coming from Canyon Creek that would require enforcement of both the
Bennett Ranch water right and the MHID right that delivers water to the same place for the same
period for the same purpose, which could be construed to double up on the ri ght to the same water
that is to be diverted to the same beneficial use, and saying it the way it has now been said was to
eliminate the potential of creating a “double delivery” of the water from Canyon Creek, and
prevent any conflict between the Bennett Ranch and the District use of the same water under
conflicting water rights, so Bennet Ranch does not receive double allocations of the same intended
water delivery from Canyon Creek.

Under the Bennett Ranch Agreement, following the Canyon Creek seasonal delivery (Apr.
1 to June 17), after June 17, the Bennett Ranch is then entitled to receive a substantial allocation
delivered to it from MHID’s storage water source under their adjudicate storage rights, to be
delivered by MHID pursuant to the storage component of their Agreement, at that rate and for
those periods required therein.

As the Agreement provides, the District appears to have an 8 month (Mar. 15 to Nov. 15)
right to Canyon creek flowing water, as defined in the adjudication (3/15 to 11/15) and then MHID
has their year round storage rights as adjudicated (1/1 to 12/31) for storage rights, and it is from
both sources that the Bennett Ranch receives creek flow water (Apr. 1 to June 17) and then
continuing water delivery from the MHID storage source, that can be used to finish out the year to
the Bennett Ranch under their contractual commitments, or delivered to ponds on the property, as
the water is obligated to be delivered, and to come from that MHID storage source. The Agreement
refers to rights to 3.2 CFS of MHID storage water, as well as natural flow.

I have been provided many documents that directly relate to the subject and existence of
this historic Agreement, along with reference to prior litigation, and what has been the enforcement
of these contractual rights emanating from that litigation. The contractual rights remain intact, and
beyond any attempt that has apparently been suggested in a MHID letter to the County that the
rights are not to be enforced or have been diminished or undercut in any adjudication process, so
as to impair the validity or enforceability of that delivery obligation under the Bennett Ranch
Agreement.

I have spoken with various sources that are either with or have been in contact with the
Idaho Department of Water Resources (IDWR) personnel, to make certain they are fully aware of
this history, and they are indeed, supplying many of the documents I have enclosed for your
review. There are more documents yet, but these instruments confirm the authenticity and
preservation of these established water rights contracted for with the MHID and the litigation that
before judicially determined the obligation under these delivery agreements to be valid and have
priority to that of the shareholders within the District.



These rights for the delivery of water from MHID to the Bennett Ranch constitute a
contractual agreement for the delivery of water under the flow rights and storage rights of MHID,
as established with MHID in 1923, as it relates to the acquisition of the transmission structures
that had been previously created by the Bennett Ranch owners, Flora and Richard Bennett, and
without that agreement, the MHID would have otherwise had to establish their own delivery
system, at a huge expense then, and in present day terms, a most likely inability to even be able to
secure the necessary easements and right of way acquisitions to conduct such a delivery system
from their storage facility to their members to receive the water allocation under the water rights
adjudicated to the MHID.

Why any members of the MHID would choose to express a position to the Elmore County
Commissioners that would serve to undermine the delivery commitment contained within this
Agreement, an agreement that has been in existence for almost a century, is, at the least, an
alarming position to take, as the obligation is a contractual arrangement that was entered into to
deliver water from within the water rights maintained by the MHID. Needless to say, prior
litigation on any failure to deliver the water ended in damages being assessed for non-delivery,
and the court not only re-enforced those agreement, but awarded damages for the crop loss due to
the failure of the District to perform the delivery they had contracted to do and committed to
perform as their consideration for securing the transmission facilities. Any misguided attempt by
members of the MHID to disrupt, undermine, or compromise the validity and the enforceability of
this Agreement (to deliver) and the right to receive the underlying water through that commitment
of delivery, vested from within MHID’s flow rights and storage rights, will not be tolerated, and
any misrepresentation that has been undertaken to intentionally diminish the existence of these
rights of water delivery under this Agreement, expressed to any agency, Department or Board,
must be immediately corrected, and it would be appropriate for the authorized member(s) of the
MHID to explained to your members any misunderstanding that has been allowed to permeate
within the membership, as this delivery Agreement will be enforced without exception, and if there
is found to be any continuation in what has appeared to be an attempt to smear or undermine the
enforcement of this binding delivery commitment and the water rights that are embraced within
its terms and the unconditional obligation of delivery of this water that has been contracted to be
delivered, then such behavior will justify need for litigation to secure a declaratory judgment on
the matter, to prevent any repeat as to what took place back in 1922, which will be, in today’s
terms of litigation, and accrual of costs that are substantial and could lead to imposition of punitive
damages.

Upon reviewing these many historic and very pertinent documents regarding this matter, it
becomes apparent that any failure of performance in the delivery of water under these contractual
commitments will expose the District to damages, in a manner quite similar to that proceeding that
came into being as a result of the drought of 1919, and for your convenience and awareness
(unlikely any of the members of the MHID have a personal memory of what took place a century
ago) these relevant documents and instruments are being provided for your District files and
recognition of your commitment to perform this water delivery obligation.

Your irrigation district board meeting is currently set for January 7- 2020, and I have
provided a copy of this letter to Mr. Weitz to present to you at the board meeting, along with the
various enclosed documents. I understand that Mr. Weitz has arranged to be listed as among the
board agenda that will allow him to address this issue, and in that process, he will deliver this
communication for inclusion in your files.



It has been my understanding that Elmore County and Mountain Home City have been
working directly with IDWR in regard to a project referred to as the “Boise Project”, that is a
significant project that involves an expansive water delivery system from the Anderson Ranch
Dam to furnish more water to MHID, to be used for aquafer recharge and to be applied for
irrigation delivery expansion. [t may have been in this context that conversations may have taken
place with members of the MHID and the Idaho Department of Water Resources regarding water
rights, users, expansion of area of development and the recharge objectives within the basin.

[ can only assume these delivery rights obligated to be performed under this Agreement
may have become a subject of discussion, or the subject of a misunderstanding in any
communications MHID may have had with the Department, the Commissioners or other agency
participants.

For reasons vet unclear, MHID has apparently been promoting a flawed position that the
Bennett Ranch Creek Rights, among the water to be delivered to the property belonging to Weitz
& Co., Inc. under the Bennett Ranch Agreement, have somehow been eliminated or terminated by
the effects within the consequence of the adjudication of water rights under the Snake River Basin
Water System [referred to as the Snake River Basin Adjudication (SRBA)] and the adjudication
to the MHID.

It appears there has been some indication that the Board of the MHID has come to believe
they are not required to discharge their contractual obligation under the Agreement to deliver this
water to Weitz & Co., Inc. property any longer, or possibly not to the degree it has been delivered
in the past years.

The Bennett Ranch Agreement speaks specifically about what has been declared to be
contractual obligations, and they are expressed in two different aspects, creek flow and storage
reserve, referring to the traditional flow of water from Canyon Creek Apr.1 to June 17), and the
supplemental delivery of storage water from the conclusion of the traditional irrigation season and
natural flow of Canyon Creek, with additional water from the storage facility that MHID has year
round storage rights. This supplemental delivery from storage water shall continue as needed in
the following months, such that the MHID has a responsibility to deliver water under the terms of
the Agreement each year, or suffer the consequence of damage resulting from any failure to
perform that annual commitment and unconditional delivery. The storage water for continued
irrigation comes from the 500-acre feet (minus 10% to compensate for water loss), to be delivered
after the typical creek flow ends by June 17. The property is allowed their creek right during the
typical irrigation scason and the District will continue the delivery from storage water as required
thereafter.

I have been made aware of the proposals from MHID that the Board of the MHID has
requested Weitz & Co., Inc. to consider exchanging the Bennett Ranch Agreement (which is a
water storage/delivery agreement as well as a creek right), for the replacement with a standard
water right through the issuance of water shares, for which there would be an associated obligation
to pay an annual assessment. Weitz & Co., Inc. has expressly declined such a proposal on each
occasion it has been extended, and there is no beneficial reason to exchange a right that is
contractual right, the validity and enforceability of which has been tested through litigation in the
past, and no replacement arrangement would provide a right that that will equal or exceed the
contractual benefits expressed in the Agreement and the needs of this property, which needs have



been served under contract since 1923, and it will continue as an obligation for which the MHID
must perform without interruption.

It may now be an expressed position by the MHID, under some misguided position, to
attempt to hide the Bennett Ranch Agreement from the Elmore County Commissioners and the
City of Mountain Home even possibly to deceive or misrepresent the history of this arrangement
from IDWR. Because of this uncertain posture taken by the MHID, Mr. Weitz saw need to deliver
a copy of the within included documents to IDWR, and to the County, in a sincere and genuine
effort to eliminate what may be seen as a misrepresentation of fact by members of the MHID, and
to avoid any embarrassment, or need for any declaratory action, to address this matter and avert
any attempt that may be seen to be an effort to subvert the Bennett Ranch Agreement.

The intent of this letter is to make clear and to inform the members of the MHID who are
in attendance at the annual meeting on January 7, 2020, that the obligation of the MHID to deliver
water under this Agreement will be enforced, and at this meeting all members of the MHID will
be placed on notice that the Bennett Ranch Agreement has a history of 97 years of continuous
performance, before, during and beyond the SRBA, and has been confirmed to be a valid water
right and storage right that embraces both the summer irrigation season and the off season late
summer-early fall delivery of the storage water as addressed in the Agreement, and that Weitz &
Co., Inc. owns the contractual rights under that Agreement, and in furtherance of the rights
expressed within that Agreement, Weitz & Co., Inc. will soon be constructing storage containment
ponds on the property to more effectively utilize the water provided through this water delivery,
as authorized under the Agreement, so as to better utilize the water and to store water outside the
irrigation season, after the completion of crops, to be stored in those pond(s) for those same
purposes.

Weitz & Co., Inc. intends to take this waler resource delivered under the Bennett Ranch
Agreement on a year-round basis, as it is described in the Agreement.

If there is further need to discuss the merits of this matter, the MHID personnel may do so
with Mr. Weitz at the annual meeting, in an effort to clari_@/,v,vha.thasialgen place, eliminate any
more misunderstanding, and restore the trust that negdsfo exist in these terSyrecognizing the




