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May 24, 2011
Nick Spencer RECEIVED
Idaho Department of Water Resources MAY 2 6 2011
P.O. Box 83720 )
Boise, ID 83720-0098 DEPARTMENT OF

WATER RESOURCES

RE:  Injury Analysis for Water Right Nos. 34-2459, 34-2460, 34-2461, 34-2462, 34-
7037 & 34-10925.

Dear Mr. Spencer:

On behalf of my clients, Dough Schureman, Jim Heulsman and the Estate of Tyler
Felton, I am providing the Department information regarding the injury analysis pursuant to the
SRBA Court’s Order Denying Motion for Summary Judgment and Idaho Code § 42-1425.
Additional information will be provided by Dr. Charles G. Brockway.

A separate group of individuals that also divert water rights near the Island Wells are
represented by Jim Speck. In conversations with Mr. Speck, I am informed that he agrees with
the discussions herein.

Attached to this letter is a copy of the following documents:

1. Attachment A: Objector’s Response to Claimant’s Motion for Summary Judgment,

2. Attachment B: Affidavit of Paul L. Arrington;

3. Attachment C: Affidavit of Darrell E. McDonald,

4. Attachment D: Email communication; and

5. Attachment E: Order Denying Motion for Summary Judgment.

We would urge the Department to review these documents.
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Pursuant to Idaho Code § 42-1425, the SRBA Court has remanded this matter to the
Department to conduct an injury analysis relating to an alleged accomplished transfer of the
above water rights. According to the Claimants,’ prior to 1987, water originally diverted out of
the so-called “Airport Wells” — located near Arco, Idaho — was transferred to two new points of
diversion — the so-called “Island Wells.” These Island Wells are located approximately 7-8
miles north of the Airport Wells. My clients own wells near the Island Wells that will be
impacted by increased diversions from the Island Wells. Since no formal transfer proceeding
was initiated to change these points of diversion, the Claimants are relying on the accomplished
transfer statute to validate this transfer.

Water right 37-7037 is a licensed right authorizing a diversion rate of 12 cfs from the
Island Wells. According to the current recommendation, an additional 12.5 cfs (or 24.5 cfs total)
will be diverted from the Island Wells. In other words, the recommendation recognizes an
accomplished transfer of 12.5 cfs from the Airport Wells to the Island Wells. This injury
analysis should address the increased diversion of up to 12.5 cfs from the Island Wells.

In enacting the accomplished transfer statute, the Legislature recognized that “prior to the
commencement of the [SRBA], many persons entitled to the use of water or owning land to
which water has been made appurtenant ... changed the place of use, point of diversion, nature
or purpose of use, or period of use of their water rights without compliance” with section 42-222
(the transfer statute). 1.C. § 42-1425(1)(a). The Legislature recognized that the denial of these
claims for failure to comply with 42-222 “would cause significant undue financial impact to a
claimant and the local economy.” Id. § 42-1425(1)(b). As such, in order to “avoid the harsh
economic impacts that would result from a denial of the claim,” id., the Legislature enacted the
accomplished transfer statute. Under this statute, a water user could claim a water right as an
accomplished transfer and thereby avoid the strict procedural requirements of section 42-108 and

42-222, id. at § 42-1425.

However, the Legislature provided a mechanism to protect those that would be injured by
the alleged accomplished transfer. I1.C. § 42-1425(2)(a). This remand is that mechanism.

As discussed below, and in the attached documents, the Claimants’ alleged accomplished
transfer will injure my clients.

Any Post-1987 Transfer of the Points of Diversion Is Not Authorized Under the
Accomplished Transfer Statute and will Cause Injury to my Clients

As the plain language of the accomplished transfer statute makes clear, only those pre-
1987 changes are protected by the safe harbor provisions of the code. 1.C. § 42-1425. It follows,
therefore, that any attempt to characterize a post-1987 diversion as an accomplished transfer is
not lawful. Any such violations of the law will injure my clients.

" The owner of the water rights is currently identified as Charles B. and Fern Isom. We are informed that the
property and water rights have since been purchased by Mike Telford.
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As discussed in the attached Objector’s Response to Claimants’ Motion for Summary
Judgment, the evidence does not support the Claimants’ accomplished transfer theories.
Specifically, pages 3-6 and 8-13 of the response, including the information in the supporting
affidavits, discuss the lack of factual support for the alleged accomplished transfer. In email
communications with Nick Spencer, we have been informed that the only information reviewed
in making the current recommendations is the information in the backfile. As discussed in the
response, however, that information is insufficient to support an accomplished transfer theory.

To the extent that the Claimants’ are seeking to divert up to 12.5 c¢fs more from the Island
Wells based on post-1987 diversions, my clients will be injured. Furthermore, it is unquestioned
that such diversion would be unlawful absent a transfer proceeding under 42-222.

The Subordination Provision Included on the Water Rights Does Not Protect Against
Injury

In an apparent attempt to address injury, the Department included a subordination
provisions on the recommendations that provides:

Pursuant to a call, in times of scarcity, the diversion of water under this right
from the two wells in TOSN R26E S34 SWNWSE and T04N R25E S3
NESENW has a priority date of May 18, 1982.

As discussed on pages 9-11 of the response brief, this remark will not protect my clients
from the injury that will result from diverting up to an additional 12.5 cfs from the Island Wells.

If the Department determines that such a remark is necessary, the date should be
amended to at least 1985 — if not later. See Arrington Aff. Ex. G (indicating that the second well
was not even hooked up until sometime after February 1, 1985).

Increasing the Volume Rate will Injure my Clients

In addition to the diverting up to an additional 12.5 cfs from the Island Wells, the
recommendation has increased the combined volume limitations on the water rights from 6930
af, as licensed, to 8441.5 af. According to representation made at the settlement conference, this
increase was due to the increased conveyance loss associated with diverting water from the
Island Wells. As such, it is appropriate to consider in the Department’s injury analysis.

On pages 13-15 of the response, we discussed that the increase of the licensed volume
limitation is not authorized in the SRBA Court. In addition, increasing the total volume of water
that can be diverted from the Island Wills will increase the impact on my clients’ diversions by
further reducing the available water supply.

Enlargement Rights Are Not Subject to an Accomplished Transfer

Water right 34-10925 is an enlargement right. According to section 42-1425(2)(b), “this
section is not applicable to any claim based upon an enlargement of use.” As such, any
accomplished transfer recognized by the Department must not include water right 34-10925.
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Conclusion
As discussed above and in the attached documents, the Claimants’ alleged accomplished

transfer will injure my clients. The additional information to be provided by Dr. Brockway will
provide additional information in support of this conclusion.

Yours trul A

aul L. Arrington

PLA/jf

cc: Rob Harris
Jim Speck
Doug Schureman
Jim Heulsman
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Travis L. Thompson, ISB #6168

Paul L. Arrington, ISB #7198 —
BARKER ROSHOLT & SIMPSON LLP DISTRICT COURT-SRBA |
113 Main Ave. West, Suite 103 County of Tuin a1e el gahy |
P.O. Box 485 2o e

Twin Falls, Idaho 83303-0485

Telephone: (208) 733-0700 I NOV 17 201

Facsimile: (208) 735-2444 ]N !
By

Attorneys for Doug Schureman, Tyler Felton & Jim Hueslman [E"“—————

Clerk
e
___ Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )

) Subcase No. 34-2459, 34-2460, 34-2461,
Case No. 39576 ) 34-2462, 34-10925

)

)  OBJECTOR’S RESPONSE TO

)  CLAIMANT’S MOTION FOR

)  SUMMARY JUDGMENT

)

)

COMES NOW, Doug Schureman, Tyler Felton' and Jim Hueslman (collectively, referred
to as “Schureman”), by and through their attorneys Barker Rosholt & Simpson, LLP, and hereby
submit this response to the Claimants’ Motion for Summary Judgment, filed with this Court on
November 4, 2010. As discussed herein, there are material issues of fact that are in dispute,
therefore, summary judgment should be denied.

INTRODUCTION

Through the above claims, the Claimants, Isom Acres Limited Partnership, Chatles Isom

and Don Isom (collectively, “Isom™), seek to create a water right where none existed and to

collaterally attack their prior licenses. They would have this Court enter a partial decree based

! M. Felton passed away in early 2010. Objectors are in the process of substituting the estate as a party.
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on an accomplished transfer theory that would allow the diversion of as much as 24.5 cfs (1225
inches) from the so-called “island wells” even though there is no evidence that they had any
authority to convey any water from the island wells to their place of use prior to 1995. The
authority to convey this water is vital to Isom’s claim because the points of diversion (the island
wells) are 8 miles from the place of use. The only way to convey the water from the island wells
to the place of use is through the Big Lost River Irrigation District’s (“BLRID”) conveyance
system. Absent permission to convey the water, Isom would have not ability to beneficial use
the water at the place of use.

Schureman filed an objection to the water rights alleging injury associated with the
accomplished transfer. Remand is required by the accomplished transfer statute. There is no
discretion. Isom’s citation to a decision refusing to remand to address the ownership of a water
right is unpersuasive. Indeed, this Special Master has recognized the nondiscretionary nature of
the remand provision and should apply it in this case.

Isom seeks to collaterally attack his licerises — an action expressly prohibited by this
Court. Whereas the prior licenses included a combined volume limitation of 3.5 acre feet per
acre and 6930 acre feet per year, Isom advocates a volume limitation of 8441.5 acre feet per year
— or 4.26 acre feet per acre. The law does not allow such an action in the SRBA Court.

Isom’s sole factual support for his motion is a 1995 agreement, an affidavit from Charles
Isom and the license for water right 37-7037. Yet, none of these are sufficient to demonstrate an
absence of material facts. The 1995 agreement is facially inéufﬁci_ent to demonstrate an
accomplished transfer which must have taken place prior to November 19, 1987. None of the

agreements prior to 1995 listed the island wells as authorized points of diversion for conveyance
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through the BLRID’s system. As such, there was no evidence of authority to convey this
groundwater through the Munsey Canal prior to 1995.

However, even if there was some authority to divert water through the system, the
evidence shows that, at most, the amount of ground water diverted through the system prior to
1987 was 12 cfs (600 inches).

Ironically, the Claimants now try to hide behind the very decree they argued should be set
aside. They claim that Schureman should be estopped from asserting its objection because many
of the elements remain unchanged from the prior decree. Isom provides no legal support for this
novel theory. Indeed, the law expressly provides that Schureman may file an ij ection to the
director’s report and the factual circumstances are different. That notwithstanding, the factual

issues are not the same.

In the end, Isom has failed to demonstrate the necessary lack of disputed material facts.
As such, summary judgment should be denied.
STATEMENT OF FACTS
This matter involves a recommendation by the Director for the above water rights that
adds two points of diversion — commonly referred to as the “island wells.” The legal description

of these island wells is as follows:

NESENW, S3, T4N, R26E
SWNWSW, S34, T5N, R26E

These rights were originally partially decreed on December 16, 1997 without these points of

diversion. The prior decrees only listed points of diversion near the place of use — commonly

referred to as the “airport wells.”

Isom moved the Court for an order setting aside the partial decrees so that the island

wells could be included. On September 4, 2009, this Court issued its Order on Motion to Set
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Aside Partial Decree, setting a deadline for filing amended claims, an amended Director’s report
and objections. That Order did not set any limitations on the ability of parties to the SRBA to
participate in these proceedings. The Amended Director Reports for the above water rights were
issued on December 8, 2009. Schureman filed a timely Objection.

The history of the island wells is very important to these proceedings. Indeed, Isom’s
entire case rests on his ability to demonstrate the authority and ability to deliver water from the
island wells to his place of use prior to 1987.

As to the authority to deliver the water, Isom relies on a 1995 Water Pumping and
Transport Agreement entered between the previous owner (Crater Farms, Inc.) and the BLRID.
Harris 2™ Aff. Ex. G. The use of BLRID conveyance systems to deliver water to the Isom place
of use began in the 1970%s.2 Agreements in 1974, 1978, 1979 and 1980 show that the previous
owners of the Isoml property entered into agreements with BLRID to convey as much as 1000
inches through the Munsey Canal. Arrington Aff. Exs. A-D. Each of these agreements identifies
the same two points of diversion from which ground water was authorized to be diverted into the
Munsey Canal. Id. These authorized points of diversion are listed as follows:

E 2 SW, 823, T3N, R26
SESW, NESE, S33, T5,R26

Id. These points of diversion are not the island wells. Schureman is unaware of any pre-1987

agreement with BLRID to convey water diverted from the island wells.

As to the ability to divert water, Isom relies on the license exam for licensed water right
34-7037. Harris 2™ Aff. Exs. C & D. There are two island wells drilled in association with the
licensed water right 34-7037. Harris 2™ Aff. Ex. D. The first well was drilled in August, 1976.

Arrington Aff. Ex. E at 3-4. The second island well was drilled in May, 1982. Id. at4. A field

2 At that time, the property was owned by Crater Farms. However, for ease of reference, the property will be
referred to as the Isom property.
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exam and licensing report were completed in August, 1985. Arrington Aff. Ex. F.> According to
the report, although the system had a capacity of 24.66 cfs, id at 7 (12.62 cfs from one well and
12.04 cfs from the other), the actual flow measurement was only 15.26 cfs, id. at 12 (7.23 cfs
from one well and 8.03 cfs from the other).*

The licensing process for 34-7037 included numerous objections by local water users.
See Arrington Aff. Ex. G (request for extension of time to submit proof of beneficial use due to
“pending resolution of protests”); see also generally, Id. Ex. E (discussing the procedural
history). The then-Director of the Idaho Department of Water Resources (“IDWR”), A. Kenneth
Dunn, issued an Order Adopting Proposed Memorandum on May 19, 1986, with specific
limitations to address the injury claims. Arrington Aff. Ex. E. As it relates to the island wells,

the Director provided:

1. Flow meters of a type approved by the Department of Water Resources

shall be installed and maintained on each diversion to assure that the total

pumping rate does not exceed 12.00 cubic feet per second at any time.
Id. at 5 (emphasis added). In other words, the Director ordered that diversions from the island
wells would be limited to 12 cfs (600 inches) — the diversion rate of water right 37-7037. Harris
2" 4ff Ex. D.

As originally drafted and executed, the 1995 agreement allowed for the diversion of 600

inches (12 cfs). Harris 2" Aff. Ex. G. On January 12, 1998, the BLRID acting office manager,
Rita M. Lundy, sent Crater Farms, a letter indicating that, although the agrc;ement allowed for the

conveyance of 600 inches, the BLRID had approved a diversion of 1000 inches based on the

existence of water right 34-7138. Arrington Aff- Ex. H. She indicated that the agreement would

* The beneficial use exam and licensing report consist of 40 numbered pages (i.e. Page __of 40). References to

Eage numbers in this brief will be to those page numbers (i.e. page 7 refers to “Page 7 of 40”).
Isom references the diversion capacity of 24.66 cfs but overlooks the flow measurements of 15.26 cfs. Isom Br. at

4,
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be amended to recognize this water rights. /4.’ Importantly, water right 34-7138 is a surface
water right and is not diverted through the island wells. Harris 2™ Aff Ex. F.

Water rights 34-7037 and 34-7138 were each licensed in 1994 with specific volume
limitation remarks. See Harris 2 Aff. Exs. D & F. Both licenses state that, “when combined
with all other rights,” they “shall provide no more than .02 cfs per acre nor more than 3.5 afa per
acre for the lands above.” Id. (emphasis added). In addition, they both include the following

remark:

The combined annual volume of water under this right [34-7037] and the Right
Nos. 34-24 59/2460/2461/2462/7138/10925 shall not exceed 6930.0 acre feet.

Id. The Director’s report, however, recommended these water rights with an annual volume of
8441.5 acre feet — approximately 4.26 acre feet per acre. There is no information in the back file
or otherwise known to Schureman to support this increased volume limitation.
STANDARD OF REVIEW

Summary judgment shall be rendered when “the pleadings, depositions and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law.” LR.C.P. 56(c).
Disputed facts are to be construed in favor of 1;he non-moving party, and all reasonable

inferences that can be drawn from the record are drawn in favor of the non-moving party. Gem

State Ins. Co. v. Hutchinson, 145 Idaho 10, 175 P.3d 172 (2007).

* The copy of the 1995 agreement provided by Isom is not the amended page referenced in this letter. See Harris 2™
Aff. Ex. G. Schureman has been unable to locate this amended first page.
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ARGUMENT

L Schureman is Not Barred by Res Judicata from Filing Objections to the
Amended Director’s Reports.

Isom asserts that Schureman’s objections are barred by res judicata by the previous
partial decrees. Isom Br. at 7-8. He claims that, since some of the elements objected to by
Schureman were identical to those contained in the partial decree, res judicata bars any action by
this Court on these elements. Id. Yet, this Court specifically ruled that objections could be filed
in the Order on Motion to Set Aside Partial Decree. Furthermore, Idaho law provides
Schureman with an opportunity to file an objection to the Director’s report. 1.C. § 42-1412.
Nothing in this Court’s Order on Motion to Set Aside Partial Decree or in the statute that limits
Schureman’s ability to participate in these proceedings. Isom sought to have the prior decrees
set aside. He cannot now hide from the consequences of that decision.

Notwithstanding the legal flaw in Isom’s argument, the issues simply are not the same.
Indeed, the prior Director’s report and decrees did not include the island wells as points of
diversion. Rather, they only included the airport wells — which Isom admits are 8 miles away
from the island wells. Isom Br. at 9. The prior proceedings did not question whether or not Isom
could divert 24.5 cfs from the island wells. There was no accomplished transfer implicated in
the prior proceedings. In short, no questions relating to the island wells were even addressed in
the prior proceedings. As such, Schureman did not have any need, let alone an opportunity, to

address the concerns raised by the new Director’s reports. Accordingly, res judicata simply does

not apply.
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II.  The Accomplished Transfer Statute Requires a Remand — the Decision is Not
Discretionary.

Isom accuses Schureman of trying to “circumvent the SRBA process” in seeking a
remand pursuant to Idaho Code § 42-1425. Isom Br. at 14-15.5 To support his theory, Isom
relies exclusively on a decision in Basin 74 whére Special Master Dolan denied a request for
remand. Id. Isom fails to acknowledge, however, that that issue dealt with the ownership of
certain water rights.”

To the contrary, the language of section 42-1425 is clear. Indeed, this Special Master has
held that the remand provisions are not discretionary._ In enacting the accomplished transfer
statute, the Legislature recognized that “prior to the commencement of the [SRBA], many
persons entitled to the use of water or owning land to which water has been made appurtenant ...
changed the place of use, point of diversion, nature or purpose of use, or period of use of their
water rights without compliance” with section 42-222 (the transfer statute). 1.C. § 42-1425(1)(a).
The Legislature recognized that the denial of these claims for failure to comply with 42-222
“would cause significant undue financial impact to a claimant and the local economy.” Id. § 42-
1425(1)(b). As such, in order to “avoid the harsh economic impacts that would result from a

denial of the claim,” id., the Legislature enacted the accomplished transfer statute. Under this

% Isom tries to confuse the matter by questioning whether Schureman’s injury allegations relate to a delivery call or
the accomplished transfer statute. Isom Br. at 14. To clear up Isom’s confusion, this matter involves the
adjudication of water rights for which an accomplished transfer is been claimed.

" Those subcases involved competing claims to the same water rights (Group A and Group B). The Director’s
reports recommended the water rights in the names of members of Group A under the theory that an accomplished
transfer had occurred when the properties were all owned by the same individual. That property was subdivided and
is currently owned by members of Group A and Group B. The accomplished transfer moved the water from
property owned by Group B to property owned by Group A. Group B filed objections to the Director’s report,
asserting that the accomplished transfer never occurred and that the water should be appurtenant to the original place
of use — property owned Group B. They asserted that the water rights claimed and recommended to Group A should
not exist. The motion for remand under section 42-1425 was denied, therefore, because the issue was one of

ownership — not of injury resulting from an accomplished transfer.
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statute, a water user could claim a water right as an accomplished transfer and thereby avoid the
strict procedural requirements of section 42-108 and 42-222, id. at § 42-1425.
The waiver of these requirements, however, is not unlimited. As the statute makes clear,

the wavier only exists to the extent that no one objects to the accomplished transfer. Indeed,

“all requirements of sections 42-108 and 42-222, Idaho Code, are hereby waived in accordance
with the following procedures: (2) If an objection is filed to a claim for accomplished change of

place of use, point of diversion, nature or purpose of use or period of use, the district court shall

remand.” Id. § 42-1425(2) (emphasis added). This Special Master affirmed the mandatory
nature of the accomplished transfer statute hearing requirements in her Order on Summary
Judgment (water rights 29-271 ef seq.). There, the Court recognized that “However duplicative a
formal remand may be, it is provided for when an objection is filed relating to I.C. § 42-1425.”
In this case, an accomplished transfer has been claimed. Schureman filed an objection to
the point of diversion. As such, the law demands a remand and summary judgment should be

denied.

III. The Remark on the Amended Director’s Reports Does Not Address Injury
Caused by the Claimed Accomplished Transfer.

Isom alleges that even if there is injury, the following remark placed on each amended

Director’s report addresses that injury:

Pursuant to a call, in times of scarcity, the diversion of water under this right
from the two wells in TO5N R26E S34 SWNWSE and T0O4N R25E S3

NESENW has a priority date of May 18, 1982.

2

Isom Br. at 15. According to Isom, this remark will give Schuremen “the protection they desire.’

Id

Isom’s argument is wrong and demonstrates a misunderstanding of the procedure for a

ground water call. Unlike surface water administration with its attendant “shut and fasten”
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obligations, I.C. §§ 42-602 & -607, the Ground Water Act prohibits the administration of ground
water rights unless and until the Director has determined a reasonable pumping level. 1.C. § 42-
226, Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 585 (1973) (“A senior appropriator is only
entitled to be protected to the extent of the ‘reasonable ground water pumping levels’ as
established by the IDWR”). As such, for ground water rights subject to the Ground Water Act,
administration will not occur until a reasonable pumping level has been established and reached.
Accordingly, those diverting under junior ground water rights are free to deplete the source while
those diverting under senior ground water rights must continue to suffer the consequences of
depletions that require deeper wells or even eliminate the water supply.

The Affidavit of Darrell E. McDonald and Affidavit of Norma K. Soward, filed in support
of their Motion to File Late Objection or Alternatively to Participate, demonstrate the concerns
of injury shared by Schureman. Both explain how their ground water diversions have been
impacted by diminishing water supplies and that they have been forced to drill deeper wells
and/or install stronger pumps to divert their decreed water supplies. Based on their experiences,
they fear that increased diversions by Isom will force them to drill even deeper to acquire water.

To Schureman’s knowledge, no reasonable pumping level has been established for the
area including the island wells. Under the law, therefore, Schureman will have no recourse when
Isom’s diversions deplete the water supply. Accordingly, an assurance that diversions from the
Island Wells will be limited to a priority of 1982, alone, is no protection at all. See also
McDonald Aff. § 9 (explaining that the subordination provision is really no protection because it
will force McDonald to enter a call every year and rely on the watermaster to administer the

ground water. “If and when this can be done, the negative impact on the local water table and
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thus by ability to divert the full amount of my water rights will have occurred); Sowards Aff. J 10

(same).

IV.  Isom Has Not Shown Any Authority to Divert Water from the Island Wells
for Conveyance Through the BLRID System Prior to 1987.

Isom asserts that he has a right to deliver water from the island wells to his place of use
using the BLRID conveyance system prior to 1987. His only support for this contention is a
1995 conveyance agreement with BLRID and the Isom Affidavit. Yet, the 1995 agreement does
not evidence any pre-1987 deliveries through the BLRID system. Furthermore, the Isom
Affidavit only provides Mr. Isom’s “understanding” of how water was delivered prior to 1987 —
there is no firsthand knowledge. As such, this evidence does not support Isom’s claim.

Importantly, none of the pre-1987 conveyance agreements include the island wells as
authorized points of diversion. Arrington Aff. At Exs. A-D. These agreements identify the
points of diversion from which BLRID authorized the diversion of ground water to be conveyed
to the Isom place of use. Id. The island wells were not included in the four agreements during
the 1970’s and 1980°s. Id. In fact, it was not until the 1995 agreement that the island wells were
identified as authorized points of diversion for delivery through the BLRID system. Harris 2
Aff. at Ex. G. Since Isom cannot show that he had the authority to deliver water from the island

wells prior to 1987, he cannot sustain a motion for summary judgment.

V. If Isom Did Have Authority to Delivery Water Through the BLRID System
Prior to 1987, It Was Only For 600 Inches (12 cfs) from the Island Wells.

Even if, arguendo, Isom did have authority to deliver water from the island wells to his

place of use through the BLRID system, the evidence demonstrates that he only had the authority

to deliver 600 inches of ground water.
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The only evidence of diversions prior to 1987 comes from the field exam and license
report conducted in 1985. Arrington Aff. Ex. F. According to that exam, while the system had a
capacity of 24.66 cfs, id. at 7, the flows were measured at 15.26 cfs, id. at 12.%

On May 19, 1986, the Director issued an order that further limited the diversion of water
from the island wells. Arrington Aff. Ex. E. In response to protests filed against a request to
amend the permit application for 34-7037 to add the second island well, the Director ordered

that:

1. Flow meters of a type approved by the Department of Water Resources

shall be installed and maintained on each diversion o assure that the total

pumping rate does not exceed 12.00 cubic feet per second at any time.
Id. at 5 (emphasis added). There is no evidence that this Order was ever challenged by Isom or
his predecessor in interest or that the 12 cfs (600 inch) limitation was ever lifted to allow for
additional diversions from the island wells.

The 1995 agreement provides further evidence that the water delivered through the
BLRID system was limited to 600 inches (12 cfs) from the island wells. As originally drafted,
the 1995 agreement only identified water right 37-7037 and limited diversiosn to 600 inches (12
cfs). Harris 2™ Aff. Ex. G. Although this rate was subsequently increased to 1000 inches (20
cfs), there is no evidence that Isom had conveyed that much water through the BLRID system
prior to 1987. Isom Br. at 14.

In a 1998 letter from BLRID, Crater Farms was informed that the agreement would be
amended to allow conveyance of 1000 inches by specifically referencing water right 34-7138.
Arrington Aff. Ex. H (“To correct this I have re-typed the first page of this transport agreement

noting that you have another license #34-7138 for 16 CFS or another 800 inches™). Importantly,

® In light of the flow measurements, Arrington Aff. Ex. F at 12, Isom’s claim that “the accomplished transfer
happened based on the physical capacity of the diversion system,” Isom Br. at 13, is wrong. Even though the
capacity may have been 24.66 cfs, the actual measured diversions were 15.26 cfs. Arrington Aff. Ex. F at 7 & 12.
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water right 34-7138 is a surface water right — it is not diverted through the island wells. Harris
Z"dAjj’. Ex. F. Assuch, it is clear that the transport of 1000 inches included, at most, 600 inches
of ground water, with the remainder being made up of surface water.

Contrary to Isom’s allegation that the historical practice was to divert the entire 24.5 cfs
from the island wells, Isom Br. at 13-14, the evidence demonstrates that, at most, 12 cfs (600
inches) of island well water was delivered through the BLRID system. As such, summary
judgment should be denied. |

VI.  The Volume Limitations Must be Consistent with the Licenses.

Isom contends that he should be permitted to divert a larger volume of water in order to
make up for conveyance losses. Isom Br. at 9-10. Water rights 34-7037 and 34-7138 were both

licensed with the following remark:

The combined annual volume of water under this right [34-7037] and the Right
Nos. 34-2459/2460/2461/2462/7138/10925 shall not exceed 6930.0 acre feet.

Harris 2™ Aff. Exs. D & F. Isom admits that “it is undisputed that IDWR licensed the above
subcases such that in combination, they are allowed 3.5 acre-feet per acre — based on an IDWR
standard — for a total of 6930 acre-feet.” Isom Br. at 9.

Notwithstanding this provision, and Isom’s admission, the above water rights were
recommended with the following volume limitation remark, which Isom alleges is “appropriate:”

The rights lited below are Imited to a total combined annual diversion volume
0f 8441.5 af. Combined Right Nos. 34-2459, 34-2460, 34-2461, 34-2462, 34-

7037, 34-7138 and 34-10925.

The volume recommended is 1511.5 acre feet larger than the volume recognized on the licenses

and allows for 4.26 acre feet per acre.
“The law of the case in the SRBA is that a party may not subsequently challenge

elements or conditions decided in a license.” Order on Motion to Dismiss Objections & Request

OBJECTOR’S RESPONSE TO CLAIMANT’S MOTION FOR SUMMARY JUDGMENT 13



Jor Attorney Fees, Subcase Nos. 37-494, et al (The Valley Club), at 5 (Oct. 10, 2008); see also,
e.g., Memorandum Decision & Order on Moftions for Summary Judgment, (Subcase Nos. 63-
2529, et al.) (June 11, 2009) (attempt to challenge licensed diversion volume “constitutes an
impermissible collateral attack on the prior administrative proceedings™); Memorandum Decision
and Order on Challenge; Order on State's Motion to Dismiss Claimant's Notice of Challenge
(Subcase No. 36-8099) (2000) (IDWR license becomes final when the time to appeal it has
expired); Response to United Stéres Motion for Status Conference, (Subcase No. 03-10022)
(2000) (scope of what can be litigated in SRBA is limited and does not included collateral
attacks on previously perfected water rights); Memorandum Decisions & Order On Challenge,
Order On State of Idaho's Motion to Dismiss Claimants Notice of Challenge, (Subcase No. 36-
8099) (2000) (collateral attack on IDWR license is not permissible when a party has failed to
exhauét administrative remedies); Order on Challenge of “Facility Volume” Issue & Additional
Evidence Issues, (Subcase Nos. 37-2708, et al.) (1999) (the SRBA Court disfavors collateral
attacks on licenses).

Even though he admits that the rights were licensed with a total diversion rate of 6930
acre feet, Isom Br. at 10, Isom asserts that the increased volume is a “reasonable amount” to
account for “the over 8-mile trip the Isom water must make through the BLRID system.” Isom
Br. at 9-10. As such, they claim that it was an appropriate exercise by the Director to increase
the volume. Jd. Yet, they cannot overcome the weight of the prior license.

The prior licenses specifically limit the annual volume to 6930 acre-feet per year — or 3.5
acre-feet per acre. In fact, the licenses state that, “when combined with all other rights,” they

“shall provide no more thar .02 cfs per acre nor more than 3.5 afa per acre for the lands above.”

Harris 2 Aff. Exs. D & F (emphasis added).

OBJECTOR’S RESPONSE TO CLAIMANT’S MOTION FOR SUMMARY JUDGMENT 14



The Director understood that this water would travel a long way to the place of use.
Harris 2 Aff. Ex. D. Indeed, the license references the BLRID conveyance system through
which the water was delivered. Id. This is the so-called “8-mile trip” that Isom uses to justify
the enhanced volume limitations. Isom Br. at 9. Notwithstanding potential conveyance losses,
the Director licensed the rights for 3.5 acre-feet per acre. That decision was not challenged by

Isom, or his predecessor in interest, and cannot be challenged now in the SRBA.

Isom misunderstands the law when he alleges that Schureman must present “evidence
that the additional amount of acre-feet is unjustified under the circumstances.” Isom Br. at9. To
the contrary, the law is clear. Isom cannot collaterally attack the licenses. Since the licenses
only provide an annual diversion volume of 6930 acre feet, and limit the per acre diversion to
“3.5 afa,” any attempt to increase the volumes cannot stand. As such, summary judgment
should be denied.

CONCLUSION

The increased diversions from the island wells will injure neighboring ground water
users. Since an objection was filed to the accomplished transfer, remand is necessary — the law
demands as much. That notwithstanding, the facts simply do not support Isom’s contentions.
There is no evidence that Isom had any authority to convey water through the BLRID system
prior to 1987. If, arguendo, Isom can show that water was conveyed through the BLRID system,
it was, at most, only 600 inches. Finally, Isom cannot collaterally attack a license in the SRBA.
As such, the increased diversion volumes must be rejected.

In the end, the outstanding questions of material facts prevent summary judgment. As
such, Isom’s motion should be denied.

i
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DATED this 17™ day of November, 2010.

BARKER ROSHOLT & SIMPSON LLP

- Encs

Travis L. Thompson
Paul L. Arrington

Attorneys for Objectors
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CERTIFICATE OF SERVICE

I hereby certify that on the 17% day of November, 2010, I served a true and correct copy
of the foregoing document(s) on the person(s) listed below, in the manner indicated:

IDWR Document Depository Chief, Natural Resources Division
P.O.Box 83720 Office of the Attorney General
Boise, Idaho 83720-0098 State of Idaho

P.O. Box 44449
Boise, Idaho 83711-44449

United States Department of Justice Robert L. Harris
Environment and Natural Resource Division P.O. Box 50130
550 West Fort St., MSC 033 Idaho Falls, ID 83405

Boise, Idaho 83724

W. Kent Fletcher
FLETCHER LAW OFFICE
P.O.Box 248

Burley, Idaho 83318-0248

R

7

_Paul L. Arﬁngt\%ﬁ'j \/
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Travis L. Thompson, ISB #6168
Paul L. Arrington, ISB #7198
BARKER ROSHOLT & SIMPSON LLP

113 Main Ave. West, Suite 103 TDISTRICT CC
COURT-SRB

P.O. Box 485 Fifth Judicial DfstrictA 7
Twin Falls, Idaho 83303-0485 County of Twin Falls - State of Idaho
Telephone: (208) 733-0700
Facsimile: (208) 735-2444 NV 17 0 j
Attorneys for Doug Schureman, Tyler Felton & Jim Hueslman [ . L_______H__H |

. y

—_——

Clerk
D
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH 'I'CIA]:‘DISTRIGT_ -

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )

) Subcase No. 34-2459, 34-2460, 34-2461,
Case No. 39576 ) 34-2462, 34-10925

)

) AFFIDAVIT OF PAUL L.

) ARRINGTON

)

)

)

PAUL L. ARRINGTON, being first duly sworn upon oath, deposes and states as follows:

1. I am over the age of 18 and state the following based upon my personal
knowledge. Iam an attorney representing DOUG SCHUREMAN, TYLER FELTON AND JIM
HUELSMAN in the above captioned matter.

2. Attached hereto, as Exhibit A, is a true and correct copy of an Agreement, dated
June 14, 1974, between Crater Farms, Inc. (Ron Lowe) and the Big Lost River Irrigation District
(“BLRID”);

81 Attached hereto, as Exhibit B, is a true and correct copy of a Waterways

Transport Agreement, dated May 12, 1978, between Crater Farms, Inc. (Willard O. Bell) and the

BLRID;

AFFIDAVIT OF PAUL L. ARRINGTON 1



4. Attached hereto, as Exhibit C, is a true and correct copy of a Waterways
Transport Agreement, dated June 5, 1979, between Crater Farms, Inc. (Willard O. Bell) and the
BLRID;

5. Attached hereto, as Exhibit D, is a true and correct copy of a Pumping Agreement,
dated May 6, 1980, between Crater Farms, Inc. (Willard O. Bell) and the BLRID;

6. Attached hereto, as Exhibit E, is a true and correct copy of an Order Adopting
Proposed Memorandum, dated May 19, 1986, as contained in the backfile for water right 37-
7037, on the IDWR website;

% Attached hereto, as Exhibit F, is a true and correct copy of the Beneficial Use
Field Report for water right 37-7037, as contained in the backfile for water right for water right
37-7037, on the IDWR website;

8. Attached hereto, as Exhibit G, is a true and correct copy of the Request for
Extension of Time, dated September 1, 1985, as contained in the backfile for water right for
water right 37-7037, on the IDWR website;

9. Attached hereto, as Exhibit H, is a true and correct copy of a letter, dated January

12, 1998, from Rita M. Lundy, Acting Office Manager for BLRID, to Crater Farms (Willard O.

Bell).
I
i
n
i
i

i
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FURTHER YOUR AFFIANT SAYETH NAUGHT

DATED this 17" day of November, 2010

Paw/l. Arfington ~  (—

STATE OF IDAHO )
) ss.
County of Twin Falls )

On this 17" day of November, 2010, before me, a Notary Public for said County and
State, personally appeared PAUL L. ARRINGTON, known or identified to me the person whose

name is subscribed to the within instrument, and acknowledged to me that he executed the same

v Loe A lulin

"ARY PUBLIC FOR IDAHO
Residing at: Ton falls
My commission expires:_4//3 /12

o,
L:d
'”’Gﬂnonnuuﬂ‘“‘

%oy,
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CERTIFICATE OF SERVICE

I hereby certify that on the 17% day of November, 2010, I served a true and correct copy
of the foregoing document(s) on the person(s) listed below, in the manner indicated:

IDWR Document Depository
P.O. Box 83720 . '
Boise, Idaho 83720-0098

United States Department of Justice
Environment and Natural Resource Division
550 West Fort St., MSC 033

Boise, Idaho 83724

W. Kent Fletcher
FLETCHER LAW OFFICE
P.O.Box 248

Burley, Idaho 83318-0248

AFFIDAVIT OF PAUL L. ARRINGTON

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-44449

Robert L. Harris
P.O. Box 50130
Idaho Falls, ID 83405
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AGREEMENT

VHIS AGREEHENT,made and dntered into thic___ /4 day of _Juure
197hiby and betueen jWJaML SR Cnader faia, LA,
of Arco,Dutte Courity, State of Idaho, ond TAE BIA LOST RIVER IRRIGATION
DISTRICY, and Irrigation District duly organized under the lawe of the State
of Idaho., With its principal office in Mackay, Custer County,State of Idaho.

VITINESSEI'H :
WHEREAS , is the ownor of certain rights to
well wators with 2 point of diversion in the
W Section 14, All section 15 Nk Sec,22 NWK, SBA, SW¢ of the NEL L% SWA Sec. 23

Lownship 3 N. Renge 26 EB  also Section 33, Tup 5 Rge R6 SEySu#h, NE#SD
(enter property deccription)

in the omount of approximately _,LQQ_ ) ninors inches of capacity
end desiren to tranaport said waters Elzough an existing canal of District

for use at a point other then the point of diversion:

WHEREAS , the District is the owaer of a cunzl known as the_ 41\1{_."(_%’_<—
Canal, being a part of the facilitiea of the Distriet for the tranamission
of decreed and storege waters within the boundarjss of eaid District;aund,

r
WHEREAS , ;\@_A.,f /:-,,ea-q desires to traneport said waters deseribed above

e LI T

through the eald sYfbisre e, Canal to the end of said oznal at the boundarizs
of the District,ond thereafter beyond said i)oundﬂi"y onto land owned by_f.-_".-..«?..["_
Aeprds _ outside the boundary lines of the District,to the ond that said

waters would be used on lands described as the

We Sec. 14, A1l Section 15,Nf Sac. 22 NWh, SEM Swi NEW
Ef SWhk Section 23, tWp 3 n. Range 26

- (enter property description)

NOW, THEREFORE, -it is mutually agreed as follows:

1. ﬂf}/ é‘-’m)ﬁ.—.—f may trensport the well uaters with the point
of divarsion at Aico ﬂ/ﬂer-s}/;m - s _—
in the amount of approximately rida) minerg inches capacity, in

and through the sald A ace . 7 . Canal ouned by the District,subject to the
terms and conditiong of this agreement.

Jsiq ovoryRBLAT daaly ysoy Brg WYLC:9 010 WTULNT
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b I3
2. C‘Wé /’:m [ chal) conetruct and malntain at their oun
expenge, any ndditional dil;ch. atructures, or other improvements, other‘than the
existing /4:.;,2( L __Cangl, that night be required Lo make the witers

available to the land of __(M_ LR T R YT £

5. The right of Clx..ée_/—ri ..., _#s get forth above is gubordinated
to 21l exdeting and prior rights for the tramsportation of waters of the District
in and throuch EfJid._,f_t{gmg__c_?_ g6, . Conal,and the right granted horein is
granted only o long as there is sufficient additionul capacity in _M«.AA;CL_:_'._
Canul beyond the needs mnd wses of District te carry saoid waters of ((n oy

E‘ ,-uu-'lf »The dotermination of the availability of additionel capaeity in
VAP EE Canal shall be the =zole determination of Disbrict.

c—alpn A LT A it vmtiacin i s

k. (’a‘(:__ _[@ tend . _.._shall pay a proportionate part of the
opnusl operation and maintenance cost of the _ Mgﬁ(g__/___c.'______Canal as o toll
charge, esald amount te be set by 01=tr ¢t on the eBme basiz aa other toll charges

made conceroing like rights; Jq{ st . Bholl notify District of the :
o 7 .
“opumber of acres that have beew irrigated by W {,_.é.}'i!.c,-,::,_f..,“’ith said

waters each year.

5« That no water rights, tranamicgion rights, or ditch vights, in

tha __4{2;1__:_:.:‘5‘_,_‘ K .__Cam:l shall sccrue to (’i’t« pde :::.f_l_l;\-\ (’ '/?ME-
by reason of this Lgreement, the rights of said (A /.. P R
being contained only in the texms of this Agreement.

/ 6. This Agreement shsll remain in full force and effect until the
_/_"_"_' day of [ oax . . ,1975, and may be renewed from yeer to

year by mutunl uritten consent of the partiee.

-

IN WYTWESS WHEREOF, the individual parties have hereunto set their
hands the day and ysar first sbove written and the District has caused these
presents to be executed by its President and Secretary.

re-ngu_e)d tor /97'6” X

approved:Vernon E. Warner,Preas,

THE BIG LOST RIVER TRRIGATION DISTRICT

ATIEST: by ( Ll smencs o, st

President

Qe 34 Badoo b PoneaoD for 15757
7 Becratary /_4\@_ 6

% -:;"Cfb.
SO

(SEAL)
o<
hjpproved A43 c"rv; ?érﬁ{ P

approved for 1977 /)fto;ﬁf':rx G /A? ,,_'4,_,/4 77 g‘éz
,. Vernon ¥. Yarnor, Preg. - . MWM{/ /%9

81 "¢ LEQC oM JsiQ uorjRBiaT Ay 1807 g WYLEH9 0L0T O CLOT




STATE OF IDANO J
County of ﬁg.g’ - } Gs,
oNTs 20 7 day af ~J\4. w=e 197, befors ms,

the undergifned, a Notary Puhl:.c in und for said county und.state personally
Bppaared ,ﬂavuﬁ-ld.mh .JB::!-&E.P***.".‘.'..._.._-‘.....M.........‘. s w2 fEOOUN TG ME TO
be the person(s) whese nemes are subscribed to the within jwnatrument, and -
acknowledpged to me that they executed the same.

IN WITNESS WHEREOF, I heve hereunto ect my hand and affixad my
:s::;_iciﬁ.l sesl, the day and year 1o vhis certificate first abeve written.

b NOTARY PUBLIC for State of ldsho
C-;IL-“L) Sy Residence Jveo . Tasho
-'\- o ?f 3
% s},rm, 0} imutu ; 8s
Oaunt;r L

O RIS 77 %5 ey o 2 Jusdet,.... 297 batore e the

COTTR

undersigned, & Natary Public in and Inr said County and State,personally
appeared (g, & et Qrcsmises o Horrensdic, Jnoun b0 me to
be the Prasjdept and Secretary respoctively, of the Gorporatlon that executed
the foregoing instrumeut, and acknowledged to me that such Corporation exscuted
the same,

IN WITNESS WHEREOF, Thave hereunto set my hend and affixed my
official seal, the day and year in this certificate first above writtan.

.4.2 Ff?"’"’-..,.!ﬁ#-ﬁc(y.
‘h‘éﬁztﬂ-‘ursmc for the Statesof Idaha
Residenc0: Son me & ‘%____Idahn
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WATERWAYS TRANSPORT AGREZAMENT
THIS AGREEMENT made and entered into this 12th__ day of _ Mgy
1977 ,by and between '11llard 0. Bell XRq Crater Yawms, Inc.
of Arco,Butte County,State of Idgho, and THE BIG LOST RIVER IRRIGATION
DISTRICT, and Irrigation District duly organized unde® the laws of the State
of Idaho, with its prineipal office in lackay, Custer County,State of Idaho,

WITNESSETH opgpep Farms
WHEREAS, Willerd 0. Boll is the ouner of certain rights to

well waters with a point of diversion in the
W Sectdon 14, A1) Section 15 Wi, See. 22, i, SH%, 5WH of the N

" (enter property description here)

Ef SWA, Sec. 23, Mup. 3 N., R. 26 2EM. Also Sec. 33, Twp. 5, Re 26
SEVSHi5, KTiSEX :

in the amount of approximately 1000 miners inches of capacity
and desires to transport saig waters through an existing canal of District

for uee at a point other then the poing of diversion:

WHEREAS, the District is the owner of a canal known ss the | IWSSY
Canal, being a part of the facilities of the District for the transmission
of decreed and storage weters within the boundaries of saié district, and,
Crater Farms

wiEReqs,  Villard 0. Eell desires to transport sald waters deacribed
above .thrugh sajd | UA%EY Canal to the end of cudd canal at the boundaries
of the District,and thereafter beyond said boundary or.:.o land ovmed by Willard 0.
TP PO M. outsido the boundary 1ines of i district,to the end that

aaid vaters would be used on lands described as the
Wy Sec. 1%, all Se, 15, i Sec. 22, Nh, S&% SWi NEk
Bk 8wk, Sec. 25, Twp, 3 N. R, 26.

(enter property deseription )

NOW,THEREFORE,it is muteally agreed as follows:

1, ‘illerd O. Bell mey transport the w:ll waters with the point
Arco Diversion

of diversion at

in the amount of , approximately o0 .iners inches capacity, in

and through the saia  [WISeY canal owned by the District,subject to

the terms and conditions of this agreement.

bEd LEQT oN Jsiq uorgERLL aay 3507 Bl Wy9Z:9 0I0T YTCIMT



\‘t

pege tuo

24 Wi112md 0. Bell. Cheter lformg Shall conatruct ‘snd maintain at their own

expense, any additional ditch, structrures, or other improvements, other than the
existing Hunsey Canal,that might be required to make the wvaters
availsble to theé land of Yillard O, Bell, Cruter Farms,

Crater Farms
* 3. The right of Willard 0. Dell, as set forth sbove is subor-

dinated to all existing and prior rights £3+ the transportation of waters of the
District in mnd through said iingay .__Canel, end the right granted herein
ig granted only as long as there is sufficiant edditional capacity in Munsey
Canal beyond the needs and uses of District to carry sald waters of 11ard 0, Bell,
Crater Farms « The determination of the availability oi additional capacity

in Munsey Cahal shall be the s)le determinatica of District.

b, Willard U. Bell, Crater/'shofl pay a propertionate part of the annual
operation zxud maintenanceﬁﬂ%ﬁ?‘n%h%nd Gm.gh%fd ; Distriog as a toll
charge, said amount to be set by District on the same basi: es other toll charges
made concerning like rights; Willord 0. Tell _5hal) notify District
Gz‘a'lfer Farns

of the number of acres that have baen irrigated by
with seid waters each year.

S5.That no water rights, tramesmission rights, or Jitch rights, in the
Munsey Canal shall accrue to Willard ¢, 11, Crater Farms, Inc

by reason of this agreement, the rights of said yy11spg 0. Ball Crater Farme  Tne.

being contained only in the terms of this Agreement.

6. Thls arepetant  hall remain id full force m¢ effect until the  lst

day of _January y 197 8,and may be renewed from jear o year by mutual
written consent of the parties.

IN WITNESS WHEREQOF,the individual parties have ereunto set their hands
the day and year first ebove written and the Distric: has caused these presents
to be executed by its President and Secretary.

THE BIG LOST RIVER IRRIGATION DISTRICT

by, G’%} M/?PQ-’W

ATTEST: Qresiden&l Q\

Secretary

OFFICIAL

SEAL
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STATE OF IDARO )

COUNTY OF é’m Lz )

ON THIS A day of 0,,,,, " .1972 Jbefore we,

the undersigned, & Notary Public in aﬁi for said county and state, personally
appeared /1).:?./44 L0 ’?JLQ p and =

known to me to be the person(s) vhose neme(s) are subscribed to the within
instrument, and acknowledged to me that they (he) executed the same.

IV WITNESS WHEREQF, I have hereumto set my hand and affixed my official
seal, the day and year in this certificate first above written.

Y el

S
SEAL %“”‘m& 5%5?'&‘&0:- Sfom—— -«
residing at 2.2 Zc é " ;{_ Idaho

STATE OF IDAHO )
oozt oF (oo )

appeared and
known to Me to bg the President and Secretary respectively, of the corporation
that executed the foregoing instrument, and acknowledged to me that such

ON THIS ___g, day of éL‘ - 1975 ,before me the
undersigned, a Notary Public in and fdt said Eounty and State?:arsonally

Corporation executed the sama.

IN WITNESS WHEREOF, I have hereunto set my hend nnd affixed my official
seal, the day andyear in this certificate first above ritten.
-

A —
. ]

SEAL OTARY PUBLIC for F HO

residing at Mackay, Idaho
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WATERWAYS TRANSPORT 'AGREEMENT

THIS AGREEMENT,made and entered into this 5 day of __ Jume °
1979,by end betusen Crater Farms and '
of Arco,Butte County,State of Idaho, and THE BIG LOST RIVER IRRIGATION
DISTRICT, and Irrigation District duly organized undgr the laws of the State
of Idaho, with its principsl office in liackey, Custer County,State of Idaho.

~ WITNESSETI:
WAGREAS, _ Crater Farms is the owner of certain rights to
waell waters with a point of diversion in the
BfSWA SEC. 25 Twp 3 N R 26 also See. 33 Tup 5/26 SEASWA, NEUSEY

(enter property description here)

in the amount of approximately. 1000~ miners inches of capacity
and desires to transport sajd.waters through an existing canal of District
for use at a point other than the point of diversion:

WREREAS, the District is the owner of a canal known ss the Munsaz
Canal, being a part of the facilities of the District for the tramsmission
of decreed and storage waters within the boundaries of saié district, and,

WHEREAS, Crater Farms desires to trangport said waters deacribed
above thraigh said Munsey Canal to the end of »udd canal at the boundaries
of the District,and thereafter beyond said boundary or-o land ouned by
Crater farms outside the boundary lines of f.e district,to the end that

sald waters would be used on lands described as the

W, Sec, 1,201 sec. 15 Niz sec. 22 NWHk,SEVSWA ,NEK
(enter property description ) B SWh,Sec. 23 t 3/26

NOW,THEREFORE,it is mutwally agreed as follows:

1. Crater farms may transport the w:ll waters with the po:lnt
of diversion at Arco diversion
600 miners inches capacity, in

in the emount of approximately
and through the said Mungey canal owmerl by the District,subject to

the terms and conditions of this agreement.

vl TEDT 'oN Asiq voreRiaay saaty 1807 31§ W9Z:9 0L0T PTUINT



-

. K

(B

VATERWAYS m‘&spom AGREEMENT
Page two

2. __.___m,:_mﬂ___shall construct and ma.'lnta:m at their. oim expinsa

any additionsl ditch structures, or other improvements. other than the existing
: Canals that might be required to make the \?E.ters

availahle to the 1and of crater ta;mia

3. The right of . opater Laxns ag set forth above is suboi“d:l.nated to all
ex:.st:u:g and prior r:.shts for thé transporthtion of waters of the District in and
throlgh said - TUNERY, Canel, and the right grented hereld is granted
only 4s long as there 1s sufficient add::.t:Lonal oap&oity in _mmgv G

Canal beyond the needs and wses of District: to carty sald waters of . erater

The détermination of the availablility of aad:.tional capacity in Mungev

Canal shall be the mole determination of Digbrict. &l

by . oraten :amﬁ Shall pay a proport:.ona.te part of the a.tmual overhead
assesament,operat}ion and maimenanca costs qf,‘ the Qgﬁm-;gﬁ . S'm&l as a

toll oharge, said ambunt to bo 56t by D:Lstriut on the same bas:l.s es: othar toll
charges made concéiming 1:(ke rights; i Hilg ahall nntify Histriet

of the number of sbres that. ha.ve been irrigated by ‘grater farmg - i With said
waters each Year. ’

5.That no water r;ghts. transm:.ssion rights, or ditch rlghts, :Ln the N]mﬁgx

Canal shall accrus t0 _gmgpen . Lakig by veasdh bf this agraemén‘t the r:.ghts
of said _ gragan belnp contaa.ned ofily in the terms of thif agreement

6. This agx-eement &hall vemein in full forde dnd ei’fect until Ehé 5;;;; i
day of ___sung ‘1980 and may be re-nsWied fram Yekr to yéar By mibuEl
written consent of the parties,

IN WIPNESS WHEREOF,the sndividusl parties:hive hereunto get héir hevids the
day and Yyear first above written and the Digtrlct has caused theme presents
to be exXecuted by its President and Secreta :

ATTEST: A tor T Aete

» A ol G
: dent
ciis ‘t’"“‘“”"&" ks 'l‘he ig lost Rlver m\-ligation District

0OFFICTIATL

S B AL
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STATE OF IDAHO ] -
counry oF (% /= j '
SONTHIS 5% gay of (imae 11977 ,before me,
the undersigned, g Notary Public in rmd')( for said county and state, personally
appeared u),’/;'.,. £ 0. 000 and

known to me to be the person(s) vhose name(s) are subscribed to the within
-Anetrument, and acimowledged to me that they (he) exocuted the same.

IN WIINESS WHEREOF, I have hereunto set my hand and affixed my offiecial
seal, the day and year in this ocertificate nfirst above written,

SEAL

STATE OF IDAHO )

al HH
COUNTY OF (% 0. o )

ON THIS o day of ggim . ,197% ,before me the
undersigned, a Notary Public in ang fof said County and State, personally
appeared Q 4'&-?&{4 {'l,.,.-u._, and g‘:),‘mmﬂa Ulgag s v

known to me to be’ the %reui&ent and Secretary respectively, of the corporation
that executed the foragoing instrument, ‘and acknowledged to ms that such
Corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set ay hand :nd affixed my officiasl
seal,” the day andyear in thic certificate first above written,

SEAL

residing at Macksy, Idaho

91 "4 LEQT oN YSIQ UoLjRBIAIT Janty 4507 218 WYLT:9 00T RTCINT



I R INE T . PUHPING AGRERMENT
fHIo ﬁGBIJI‘LEML,m&de and entered into this 6th day of May
19 _____3_-0___ by and between Willard O. Bell for Crater farms,idc. . '4
SN STy County,State of Tdaho, and THI BIG IOST RIVIR'
JJ?,RIGATION DISTRICT (District),dnly organized under the laws of the State of
Idaho with 11:5 prmclpal office in Mackay, Cugter County,Ildanc
wmn:ssn‘m S .
| um-zms-‘-" "'Willagd 0. Bell ... demivés to punp 1000
mmer's mcheg o;‘ pump water imto the Dmtx ot water syatem add receive 800 00
minex/s 1nches of. water from the District ‘system through the Muase*  Canal,

vith its point of diversion at ( legal description ): ** islond,eastsid
B SW%-sec. 23; Twp 3N rge 26 sec, 33 Tup 5 N. Bge 26 SEUSWA,NEYSEA - “T°° to munsey

; uy f‘.v.

:.and,.,- , .
. H}ﬂﬂlﬁa,the DlStZ‘.LC'L i5 the owner of the »Nunsy:—- Canal,being &
part of the facilities of the District.

NO' THLREFOIU"J,J.’C is mutually ag):'eed

covenants end warrants that
has full right and t:LLle_to pwiy said water
" of Sectiod Jtup_

L U5)yerd 0v-Bold
-*,__w-rf"i,éi{;d-'o_i‘jééﬂ

from a wéli located 6 yored ahave:
No.,Pango . ;EBH, and agrees to pwip such vater and discharge the
__Canal of the District system

sane B.'t their expeﬂse into the MJJI.JEENE
Cat the following designated point - ( legal deg011ptlon).

Whsec. 14,811 of sec. 15,Nf: sec. 22
NWASE), SW/WA,EJéSwA sec. 23 TwP 3 Rge 26
"‘"'--._._____...—

e =
e T i e P

2 Willerd 0. Rell -~ LYILL BROVIDE AHD MATWDPAZN AT DHETR

OWN EXPENSE & SUTTABLE MEASURING' DEVICE OF:A ypr APPROVED.DY WHE.DEPARTHENT
"OF WATER KESOURCES OF i SIATE OF IDAHO FOR EACH LOGATION 10 JWASUIE TIE

PUHP WATIER DELIVERED T0 TIE? DISYRICT AND TO MIASURE THE WATER WACEXVED DY THEH
AT THE POIND OF DELIVERY AND ALSO AT TH BOTNT OF DIVERSION. '

will provide and waintain at thclr

Jer _Willard Q. Rell
own expense suitable methods,structures,drops and protective works to prewnt

erogion of the ditch or vanal at the point where the pump water enters the

District systeu.

Pumping Agreement- Page 1
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S

W51, O, Bl
331720400 Bol L e
. _.Ui].laz'ﬂ 0. Ball

texpensesllnqurred by th
“to the District,by _ yillard Q. Bell

-ance, fund of the Distriet, ywillard 0, Bell

the same time -as ‘ordinary cperation and maintenance ayizessR

Cany 01rcumstanqes not

"4. Water shall Be delivered to Wi1lsrd 0. Bell ] . .
only durnng such time:as Willard O, Bp1j_ is. actually delivering
" punp WateP to the District systen and water is availeble at the desired point of
dlverslon speCmfled abct,. and @ user or usexs inclvding Willsrd Q. Bell
theh entltled to that yuch-water from the District system con use such pwiped
Water 8 part of the water right to which such user or users may be entitled.
' 5 If the amount of puktp water delivered to the District v
lo at any time less than the amount to be delivered

az specified hereinabove, the water delivered Yo

ghall be reduced proportionately.
acknowledgea that the usual rate of

. 6. _willard Q. Eell
shrlnk in the canal or giteh. beween such point of diversion and the desired

% and that wetting the ditch and nerlodlc

p01nt of delivexy is yzrishle
fluctuatlona each add to tlhe amount of shrinkege at var’ous L;mes and agree to

bear a prOQQrtlonaLe amcunt of all shrinkage 1oss.

7e _ Willard O. Bell covenants and warran's thnt they owm 2n

adequate ditch right - +/or ripght of trensportation in the cenal and ditches

through which f@is wvaser shall be delivered.

B.__Wi1lard Q. Bell agrees to promptly sy the ditchrider

charges and auseSPments for the water delivered and any at i3t7 - nal charges cr :

e Digtrict for measuring and recording the water ue¢1vurea

as provided hereunder.

o :-:A. -pd

g. If the water reseived from the District undewthio exohange is
24 as irrigable land fox ~he operation and mainten-

agrees that it may bhe so

iy pay such assessnent (including toll) at

sants and tolls are

on land not otherwise assess

assessed for such year and to promp’

susually payable, and wpon failure to SO PEY, Willard Q. Bell

agrees to pay ‘all costs of collection by the Pistrics,including reasonable

-attorney's'feesf
10. 'Time *s of the sssence end this agreement jay pe terminated by the.

Districtiat its option immediately wpon ten (10 ) days notice after failure or

default in performance of any of the terms, conditiors or covenants hereof.

11. Wi 1560y —Rodk apgrees to hold the District harmless

from any damage or claims for damages by reason of tals arrangement and agrees

that nelbnor the District nor any of ils directors,o{ficers,agents or employecen

g for any failure of water delivery occasioned by

shall Ye cesmonslble in damage
reasonably within the control. of the District.

PUIPING AGREEMENT - Page two (2) ; e
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12,8 willapd 01Bell is not receiving water described

above, Wi1lsed. 0o Bell.. __agrees to give to the District written

notice thereof at the office in Fackay,ldaho mot later than the end of the
next buginess day and shall not make any claims for damages unless sueh notice

shall have so been given.

13. Willard 0. .Relle—. _agrees that proper maintenance of
ditches and cenals reguires that the water be turned out of the same periodiscally
and may periodically dry wp each and every canal involved in this agreement.

1. The term of this agreement shall be for twenty(20) years beginning

on the 1 day of  wpy , 1984 ,and terminating on the ;4. day
of May. 11999 No water rights,transmission rights,ditch

rights or canal rights,other than those already held and mentioned above shall

scerue by virtue of this agreement. The rights of Willard 0. Dell -

are oﬂly those as are conbained in this agreement.
15.  witlard O. Rell agrecs that no assignment or other

transfer of this asreement may be made except as hereafter provided.
In the event y411ard 0. Ball desires to assign this
agreement to the Federsl Lond Dank as security for & farh loan, the District

hereby agrees to pive its written consent unon ten(10) days written notice of »

.

said assipmient. In the event said assipament is consented to by the District,
agrees to continue to remain responsible

however v___Willard 0. Bell.
and obligated under all the terms,covenants and conditions of this agreement.

16. This document constitwtes the full agreement of the parties hereto

and any amendments or changes shall be 1nva]md unless wrltten.

_ )
MEASURING DEVICES APPROVED: ,%4,.«9 @ ,é;
pndturc of Applicant

BIG IDST RIVES TARIGATTION DISTRICT

sEsmster o7 deputy vabsmaster/ p?’ f??“ﬁ% =

dated

PUMPING AGREEMENT - Page 3
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BEFORE THE DEPARTMENT OF WATER RESOURCES
QF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ORDER ADOPTING

AMENDMENT OF PERMIT NO. 34-7037

IN THE NAME CRATER FARMS, INC. PROPOSED MEMORANDUM

et S S

WHEREAS, A. Kenneth Dunn, Director of the Department of Water Resources
having issued and served a copy on the parties on March 17, 1986, a Proposed
Memorandum Decision and Order in the above-captioned matter, pursuant to Idaho
Code, 67-5211; and,

WHEREAS, more than fifteen days have passed since the service of the
Proposed Memorandum Decision and Order; and,

WHEREAS, no exceptions to that Proposed Memorandum Decision and Order
have been received;

IT IS, THEREFORE, HEREBY ORDERED that said Proposed Memorandum Decision

and Order be adopted and issued as the Final Decision and Order.

Dated this /9)% day of ﬁw; , 1986,




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
AMENDMENT NO. 34-7037 )
)
) SOURCE: GROUNDWATER
CRATER FARMS, INC. )
Applicant, % COUNTY: BUTTE
LARMEN D. ANDERSEN, ET AL )
)
Protestants. %

PROPOSED MEMORANDUM DECISON AND ORDER
APPROVING APPLICATION FOR AMENDMENT OF PERMIT NO. 34-7037

BY HEARING OFFICER BOBBY D.. FLEENOR

Crater Farms, Inc. (Applicant) having filed with the Department of
Water Resources an application to amend the point of diversion of Permit No.
34-7037; protests having been received; and a hearing having been held, the

Department finds and concludes as follows:

FINDINGS OF FACT

Background of Permit

1. Crater Farms, Inc. originally filed with the Department of Water
Resources on May 4, 1973, for a permit to appropriate 12.00 cubic feet per
second of water from a groundwater source for the irrigation of 1,720 acres of
land. In this original application, the applicant requested two points of
diversion; one in the NE1/4SW1/4, and one in the NW1/4SW1/4, Sec. 2, Twp. 3N,
Rge. 26E B.M. The land to be irrigated was described as Sec. 15, W1/2, Sec. 14,
N1/2, Sec. 22, SW1/4NE1/4, NW1/4, E1/2SW1/4, SE1/4 Sec. 23, all in Twp. 3N, Rge.

26E B.M., Butte County. After the requisite advertising and processing period,

WICROFILMED




Crater Farms, Inc. was granted Permit No. 34-7037 on June 18, 1973.
2. On March 12, 1974, Crater Farms requested an amendment of Permit
No. 34-7037 which would allow them additional points of diversions in the
SE1/4SE1/4, Sec. 22, and SW1/4SEl/4, Sec. 23, in Twp. 4N, Rge. 26E. Water from
the well proposed in Sec. 23 would be pumped into the Arco Canal within the
SW1/4SE1/4, Sec. 23, Twp. 4N, Rge. 26E, and exchanged for water diverted from
the Big Lost River through the Munsey ditch at a point within the NW1/4NW1/4,
Sec. 26, Twp. 4N, Rge. 26E. Water from the well proposed in Sec. 22 would be
comingled with Big Lost River water and also diverted at the Munsey Ditch. This
proposed amendment of Permit No. 34-7037 was approved by the Director of the
Department of Water Resources on April 26, 1974,
3. A second request for amendment was received from Crater Farms on

April 5, 1976. Through this application Crater Farms requested a change in
their permit to provide for an additional well to be Tocated in the NW1/4SW1/4,
Sec. 34, Twp. 5N, Rge. 26E, and the elimination of the well previously proposed
in the SW1/4SE1/4, Sec. 23, Twp. 4N, Rge. 26E. In addition, the place of use
was reduced to 1,680 acres by the elimination of 40 acres contained within the
SW1/4NE1/4, Sec. 23, Twp. 3N, Rge. 26E. No protests against the approval of
this amendment were received and on May 14, 1976, these changes proposed for
Permit No. 34-7037 were approved by the Director of the Department of Water
Resources.

Substance of Amendment and Protests

4, A third request to amend Permit No. 34-7037 was received from
Crater Famms on January 20, 1981. This application for amendment proposes to
add a well in the NE1/4NW1/4, Sec. 3, Twp. 4N, Rge. 26E as a point of diversion.

Notice of this change was advertised in the Arco Advertiser on February 12 and

19, 1981. Protests against the approval of this application were received from

PROPOSED MEMORANDUM DECISION AND ORDER - Page 2
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Seth E. Beal, Joe Smith, Larman D. Andersen, Elden Reynolds, Albert Babcock, M.
G. Babcock, David B. Bleak, Gerald Stewart, Richard E. Reynolds, Craig Stewart,
Richard Taylor, Larry Reynolds, Jay F. Pearson, and Rueben H. Babcock all of
Moore, Idaho. A hearing in the matter was held in Arco, Idaho, on April 22,
1981. A1l protestants appeared at this hearing except Seth E. Beal, whose
protest is therefore set aside. At this hearing the protestants argued that the
additional well would result in the diversion of more water than originally
permitted and that the water rights of others in the area, both groundwater and
surface water, would be adversely effected by the proposed change.
5. Evidence and information considered in this matter includes the
following:
a) Application for Permit No. 34-7037
b) Application for Amendment approved April 26, 1974
c) Application for Amendment approved May 14, 1976
d) Application for Amendment received by the department on January 20,
1981,
e) Protests received to approval of the Application for Amendment
received on January 20, 1981,
f) The hearing tape of testimony received on April 22, 1981.
g) The well driller's report of the 224 foot deep well drilled by Pete
Cope Drilling Co., Inc. in NE1/4NW1/4, Sec. 3, Twp. 4N, Rge. 26E
B.M.
h) U.S.G.S. open-file Report 70-93, 109 p, E.G. Crosthwaite, C. A.
Thomas and K. L. Dyer; 1970, Water Resources in the Big Lost River
Basin, South-Central Idaho.

Additional Findings

6. A well drilled for Crater Farms under this permit in the NWl/4-

PROPOSED MEMORANDUM DECISION AND ORDER -~ Page 3 “":nﬂﬂlm




SW1/4, Sec. 34, Twp, 5N, Rge. 26E, in August of 1976, had a static water level
of nine (9) feet and a total depth of 171 feet. The driller’s log for this well
shows perforations in the well casing between 35 and 165 feet.

7. The additional well proposed under this application would be
located about 1/2 mile south of and closer to the place of use than the well
described in Finding No. 1. The well would be nine miles due north of the place
of use and would require the use of the East Side and Munsey Ditches to trans-
port the water to its proposed place of use. This well is also located further
from the Big Lost River than the existing well in Finding No. 1.

8. Available data indicate a relatively unrestricted interchange
between surface and groundwater. In the area of the proposed well this inter-
change primarily takes place with the water table perched above a clay layer
which is normally encountered between 25 and 50 feet below land surface.

9. Well driller logs in the area of the proposed well indicate water
is normally encountered between 5 and 50 feet before penetrating a clay confin-
ing layer, Below this layer additional water bearing strata has been encoun-
tered within 150 feet of the land surface.

10. The well proposed in the NE1/4NW1/4, Sec. 3, Twp. 4N, Rge. 26E was
constructed in May 1982.

11, The well log for the well in the NE1/4NW1/4, Sec. 3, Twp. 4N, Rge.
26E shows that the surface seal depth is twenty (20) feet, that the well casing
has been perforated from 35'5" to 134'6" below land surface and that the clay
confining layer in between 30 and 34 feet below Yand surface.

CONCLUSTIONS OF LAW

1, By casing out the water encountered above the first confining
layer, groundwater pumped will not effect the flows of the Big Lost River to a

measurable extent.

PROPOSED MEMORANDUM DECISION AND ORDER -~ Page 4 mrpnnlm
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2. The well in the NE1/4NW1/4, Sec. 3, Twp. 4N, Rge. 26E as presently
constructed intercepts water above the first confining layer and does not
minimize the effect on surface water flows.

3. The department may approve the amendment with certain conditions in
order to prevent the diversion and use of more water than originally permitted
and to prevent injury to other water users.,

ORDER

IT IS, THEREFORE, HEREBY ORDERED and Application for Amendment No.
34-7037 is APPROVED subject to the following conditions:

1. Flow meters of a type approved by the Department of Water Resources
shall be installed and maintained on each diversion to assure that the total
pumping rate does not exceed 12.00 cubic feet per second at any time.

2. Diversion and use of water from the well in the NE1/4NW1/4, Sec. 3,
Twp. 4N, Rge. 26E is subject to the control of the Watermaster of Water District
34 and shall be considered together with the surface water priorities of the Big
Lost River.

3. Upon reconstruction of the well under a plan with prior department
approval, or upon a showing satisfactory to the Department that minimal hydrau-
lic connection exists between the well and surface water flows, the Director may
waive condition No. 2.

4. The permit holder shall comply with the original conditions of

permit approval.

Dated this IZ day of ﬂmé , 1986.

_
EgéBelé. F%Eﬁﬂg%
Hearing Officer

PROPOSED MEMORANDUM DECISION AND ORDER - Page 5 ﬁiliif{lif “.Mﬂ]
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Form 218A ’ )-‘ » \;

S : ; STATE OF IDAHO ;
DEPARTMENT OF WATER RESOURCES 34~7037
BENEFICIAL USE FIELD REPORT FAGE 1 oF 40

24~ 7037 Gw
Permit No, 34— '7138’

1. Owner: (Qjﬂ Tarms The

Current Address: _Po. Bsx 4l , Afr_a; Tl g3z

2, :ggcr)gs!g:ameg L '“"pl\\md Rell e EXAM. DA;iE\ih Aug §5
Relationship to Permit Holder: _ze mere )
3. SOUCE Nt ades ‘/ﬂig_(_.grf' Rives tributary to B/ S
4, Well/Diverslon* - Motor ' Motor Pump Pump Serial No. or
_No. Make HP Serlal No. Make Discharge Size
| 088 | wedmbue | 00 27 38 | Belles | f200%0%
well %42, L 25 _|easseert! |fues | /-77-7/337
well S5, GE imo ) zoo |soToisi®e | LAmebdd 44icn
well B s ins] szs o zasyp-0z-218 | Tobwdn | 187

*Code with points of diversion, system dlagram & photos on reverse side. Disregard if only one.

5. System Description (As operating at time of measureman: Inducate pressure, number of sprinklers, etc.l
ell / )]

e
‘-

— tdel] amlme + Dbt 4

Guy wey 2 ¢ " g o Y el nte B

G well 192 o - . N " Piete itz

G wett 217" " SRR " Pavete 'L
6. Measursment Equipment Type Make Model No. Serial No. Size %‘.'::

_ agle Soe Mete- Diekernch Le 21473 |o-eg
SB" Awnalas Dietercl | 757-316-5¢ Q159 2"
402" Onpnubar Deterch. | 7517-31L-5 LI X
7 Qoo Dieler el 7517-31L " s¢ in1l 36 2.98/

7. Measurements O Additior;al data/computation sheets attached

HE83 Lt 4 12 Qunubor ;. 12" 1A Pipe
waz  <9" e 225" Gunetew __13%" 17 Lpe
RIEZ 06l with 3 _/?;-r&a!{ [Tue

#2217 ?‘?'( &) 79&/ Quube, v S Decuwetr-
8. Point(s) of Diversion: : Indicate Mathod of Determination

ident#| %| %[ w| sec.| Twp.| Rge. Survey Inlg{ﬂu %ann Comner County | Remarks
58y NESe 3 4N | zeE 3
4 4o2_ o= quu\ 34 | 5N | zeE

% iz welser| z | 2N | 2ee ) Bt
#217 SEWwl z | 2N l2tg = l?«bte.
9. lrri?atlon give acres served by system at time of exam.
Place(s) of Use: Indicate Method of Determination
I NE I/4 [ nwiza | SWi/4 | SEI/4
Twp. | Rge. | Bec. [izvafuwva [wusReus REva [WwiAwUe 5574 (\Ei7s [awi/alowia oo v iwmBwiAlseza|  Totale
an 268 ) 29 |36 4640 |9 196 |90 |40 35
S |40 (80 (40 |40 a0 |40 (8o [40 (40 [ao [4y |40 [40(% (30| @29 |
1|29 139 [4b (40 40 [40 [32129] 31k
22 Holay 20|44 ¢lby 4o ey Z2 ¢
2% “ac [4n oo [ 4g 6 33|39 |4p [uo [0 | 242

Total Acres 75T __




I (e 37 '3037 i
10 Otherwater rights on t.._serlands 34 '-"**rzfz‘ﬂ:{/?-“bt_/-z‘fbl,/ 7“3% __ PAwd 2 OF 40
11. Otherwater right diveried from same p.d. :

12. Diverslon and Defivery System Dlagram: Indicate all major components and distances between compo-
nents, Indicate ditch size/pipe I.d. as applicable. Indicate on systems with measurement port the
distance between the port and the nearest component/pipe bend/restriction both upstream and
downstream, and the Inside pipe diameter at the measurement port. On multiple diversion systems
indicate how diversion systems are connected.

LY I I
11 (1L

Lo
b
b

Aerial Photo of Piace of Use Attached
13. 0 Photo of Diversion & System Attached O A it idoud fryshohsadrme it
14. Remarks _Uelis # b2, eharge t Tolond Difch by Earf-fide to_Big lat River
2o Munses olitd. Yo Roliverion 18 ad /301 ts_peridate litther wibe

R wraitnl b Lensg, Surloms WA,,/,E band fives.

15. Regommended Amendments
Change P.D. as reflacted above (O Add P.D. as refiacted above [ None

0 change P.U. as reflected above Add P.U. agreflected aboveéf CJ other
16. Examiner’s/Consultant’s Signature Date
Consultant's License Number

|DWR Director's Authorlzation to Conduct
Beneficlal Use Examination

Date CONSULTANT SEAL
b
“\

(. ~



e g o ~ N

F.orm 218A ‘ 4

Y

2/84 e z STATE OF IDAHO
- DEPARTMENT OF WATER RESOURCES 34-7037
BENEFICIAL USE FIELD REPORT PAGE 4 3 OF_ ‘-°.

Je—1937-
Permit No, ~Bui=te

Phone No. 527~ ¥703

1. Owner (raer Farms Twe
Current Address: £0, Boe U Ao T E32I3

2. Accompanied by: ___ (i [lavet (ell EXAM. DATE: uy €S
Address: SAME Phone No. _2g7-5%03

Relationship to Permit Holder: __ Qwaen

3. Source'fg@/ -5 tributary to _&{4——/-&“’&;—
UNdDwA RED IVERSIONS v

4, Well/Diversion* Motor Motor Pump 'Pump Serlal No. or
No. Make HP Serlel No. Make Discharge Slze
| Repiy SEE GE ms | 7S TrT (021§ 1Rivithr 12"
Ry 6§ 2ot | <€ ns| & R Tsotor | werthings, | 477 57306
| penw 4 4 _qp¥e | 2 CKTZ2TNEE | Tuhwton | PEIfSCC
| felLis # 301 us 200 | 100 Croogis & Johudom | 1# 19112 t
S5£& PAacEH 2

*Code with polnts of diversion, system diagram & photos on reverse slde. Disregard If only one. p
e

5. System Description (As operating at time of measurement. Indicate pressure, number of sprinkiers, etc.) s,
[ochy 2 58E Mus e Ditz4 r/b et 4&4 4

§ oelivt 6IB i F "
_edo A 42101 " " Y Mamlin b provade didd ov ey AP Segrfom ./ lalyals

]
.

el sprintefoug

6. Measurement Equipment Type Make Model No. Serial No. Size %‘."lz'
Th Con u
[ama Farshe 1] ,;:';Shrl = = 36
Weiv Cipothth | - - - 4
Flane Par.; ha, él ;E_#?Lr[ - = 70"

7. Meesurements / pg” a,,;, 3L Pocshatl flaine [0 Additional data/computation sheets attached

. - /3- 7(‘)%
< /a5‘f Iy {(’(.r !/4'”" e g_(prﬁfﬂw ) ﬁl/' 2ol r,o g !
AS - ouer 30" parfka” Flume  below Relivoiimm = 4 > 30/ /0 00
c_) CMpeTy /0. 32
8." Point(s) of Diversien: :!qu SEE PAGE R 2 Indicate Method of Determination
Ident#| “| %| %| Sec.| Twp.| Rge. |  Survey Inlnmtllurpﬁm% | County | Remarks
#5% |w|se|Se| 2| AN | JLE - Y By tle
HUp |vwlselse]l 2| 3N | 20 £ e e
v |Swlsefuw| 12 | 3N | zLE i BT Rube |.
o 2of [Sev fsed [ued] 13 W |zee u He.
Ditch__Iyuwwwvdl 2e | 4ny |2ee Muiey DINH FRou L cosT RIVER Aot

9. Irrigation - give acres served by system at time of exam.
Place(s) of Use: Indicate Method of Determination
| NE 1/4 | NW1/4 SW 1/4 SEI/4

Twp.| Rge. | Sec. [izvaiwialswiaseia [Nera [RWIZA[SWIZ [SEI74 1178 [RWLUS [3H174 [OEI/S [REV4 [NWLA4[3WIM[SEVA Tolals

N 1268 14 39 |36 | 4o |40 (40 |40 |4o |46 315
25 132148 |40 | [0 | % (%0 | %0 |40 |90 |40 |40 | %0 |40 | %o |%0 | &37
16132139 |qu |40 4o lav 139139 | 3¢l
22 |Ao|4qu |¢o | Yo | %o (4o | Y9 |#0 320
23 40 |27 |40 |40 |40 s |29 |20 |47 |@ | 372

Total Acres —FF&t(182




pe- " a R

L
3E 4 OF 40 —
13 er SH=

10; Olherwate;-ﬁg_ﬁta ont \‘:Iangs 3¢4-2459/24¢0 /2401 /24b2
1 bllinLVp’t'e?jldht diverfed fjum same p.d.

5 i i | . <
12. Diverslon and Delivary Sysiem Dlagram: Indicate all major components and dlstances between compo-
nents. Indicate ditch size/pipe 1.d. as applicable. Indicate on systems with measurement port the
distance betwesn the port and the nearest component/plpe bend/reatriction both upstream and
downstream, and the inside plpe diamgter at the measurement port. On muitiple diversion syatems
Indicate how diverslon systams are connected.

s£E ANALHEDY MAP

/
f Use Attached
13. E/Pholo of Diversion & System Atiached :: :‘.‘::ﬁ:;:ﬂ:ex;“;: Attached
14. Remarks /220D oF Ue e #QL_UAJFV alx] {3‘

£z9

158. Recommended Amendments

Change P.D. as reflected above [J Add P.D. as reflected above 0 None
O Change P.U. as reflected above Add P.U. gs reflected above O3 other
7 C' Date _// Ay [AEE

16. Examiner's/Consultant’'s Signature
Consullant's License Number
IDWR Director's Authorlization to Conduct
Beneficlat Use Examination

Date CONSULTANT SEAL
1o AFEe Y BRR
gf'.igaw‘* g :

SEp21 17!



T L. TN A ~y 0
form219A  ° : ,7
2/84 v STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES .
BENEFICIAL USE FIELD REPORT 34-7037
2. PAGE 5 OF 40
: ' Permit No. _ —34—Fo 37—
1. owner _Crater Tamg  Tine Phone No. 527~ o3
Current Address: __ F0.Bax N Aey T FZ203
2. Accompanied by: My Willae Rel\ EXAM. DATE: _§ Au, 13&

Address: SAME _ Phaone No. o
Relationship to Permit Holder: o A NER

3. Source: _Trate Dl G i=Forrloree tributary to

Flom PRIATED Metr GROUND WATER RED)VEESWNS

4, Well/Diversion® Mator Motor Pump 'Pump Serial No. or .
No. ___Make HP Serlal No, Make Discharge Size
Revuweasn 592 | Yiskacd™ | 0 00753/ 4501 | Worltingd.| 14 H # 220
ZZ ol | 250  NF6RCS2C0 | Tohusdon | /0

A/ Woshng buss | 257 bR p260¥ (Dbt | TV Jed 102
of fod _ Hars | Us Hotwe | top O5F &= 210 | Tolwiten '

L2iZa 77

*Code with points of diversion, system diagram & photos on reverse side, Disragard If only one.

5. System Description (As operating at time of measurement. Indicate pressure, number of sprinklers, etc.)
Rentuepgions Fieorm PRIVATE DiTert /Pond T te¥era bt witt spuvbin

Callb.

6. Measurement Equipment Type Make Model No. Serlal No. Size Dste

N MeAlupesevr | Mape Tieos  Ketlwerion: _oh Powars Dirz4

7. Measuraments [0 Additional data/computation sheets attached

NO MEAIUREMENTS MADE FPom_Tepushiow; on wans Dz .

8. Point(s) of Dlvasslon: Indicate Method of Determination

ident#] %| %| % 8ec. | Twp.| Rge. Survey Information from Known Comer County | Remarks
Hefsae |sE |selwg| 75 | 30 2L Fetle
AbS |sevw|sw] 23 | 3N | 2¢E %

#/ BE|uelue] 22 |20 |2eE A,

Ierigation - give acres served by system at time of exam.
Indicate Method of Determination

NE I/4 I NW 1/4 SwW 1/4 SE/4
Twp.| HRge. 86C. [Nrve [iwia [swua [sE VA [HEI/4 [NWL/A[SW1/a [SEV4 [REI/4 [HWUA [3WIM SIS [HEVA [RWI/a]awiM[aEva Totals

Place(s) of Use:

o mmsf oo o

SEE 9 ‘!ggﬁ

SEE FMRST 72448 Total Acres Rz~




. - r A=7037
104 Other water rights onrt, ;}Ianda sew Frer Pice AGE 6 OF 40 -

11} OtherWater right divarted ffom same p.d.

1 ' [}

12. Divenslon and Delivery System Diagram: Indicate all major components and distances between compo-
nents. Indicate ditch size/pipe I.d. as applicable. Indicate on systems with measurement port the
distance betwesn the port and the nearest component/pipe bend/restriction both upstream and
downstream, andrthe Inside pipe diameter at the measurement port. On muitiple diversion systems
Indicate how diversion systems are connacted.

13. [1 Photo of Diversion & System Attached

D Aerial Photo of Place of Use Attached
or Map of Irrigated Acreage Attached

14. Remarks SeE  Freda ’ng

15. Recpmmended Amendments

Change P.D. as reflected above [ Add P.D. as reflected above O wNone
D Change P.U. as reflected above Add P.U. as reflected above D Other

16. Examiner's/Consultant’s Signature % W"Z?\— Date_ll#ﬁ/w €8
Consuitant's License Number

{DWR Director's Authorization to Conduct
Beneficlal Use Examination

Date CONSULTANT SEAL

1Y

*

gep o1 34



For« 2198
5/84 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

LICENSING REPORT
CEN 3%~ 037

Parmit No.

PAGE _7 OF 40

1. Meosurement Calculatlons
8) Fleld Measurement Calculations (Include theoretical capacities and system capacity)

Q= CedY er.\\esj ¢ e L oLt
4“-g% Ca 3|qq ﬁ]i ‘Zu qv\nu\:q-
= 4.0\ hv 13.25  annubav

[4.0[(_13;75.) U‘i‘q] 1.0L7Y = \2. L'Ld&

QLLOZ 44k 8

Oy * E,aq (28) Ell oer 7 (204
5% 448.9 24l

O Lmiren BY PERMIT T (2.0cf

,,. = (Acres Irrigated) x (Irrigation Requirement) = 1720 X 3 * Slboah
n\“ Irrigation Season) x 1.9835 = ZLLA835)(2/4) » 5033.

b) Volume Calculatlons for Irrigation:

Ven = [Diversion Rate (cfs)] x (Days
V  =Smaller of V, and Vo = 5083 L -
¢) Volume Calculations for Other Uses: i

2. Overlap Review
a) Other water rights with same place of use: SRounpwirer. 3 ~ 2489 ,ZZ‘* Lo /24101 f2442

Big Logt Rwer 3u-~T138

b) Other water rights with same polnt of diversion: __NoNE S -See Orge Q of 40

c) Analysls:
See face 9 of 40



AECOMMENDED AMOUNTS )

3

- PAGE _8 OF 40

3. Permit No. Priorlly Amount App. Date Date Proo! Submitted | System Cspacity
34 -103y 2 o 24 .60k
4.JPermll Holder: Croder Fawrms Tne % w\ovd B
Address; 0.0 Box i, Al‘co Tl £3218
5. Source: gﬂl\&Mﬂ tributary to
6. Benslicial Use Perlod of Use Rate of Diversion Annual Volume
From To Q{cts) V (afa)
Trviostion 4/, /s 2.0 6 5023,

Allowable Maximums; 12.0 % 509%. bafa
7. Point(s) of Diversion:
No.| Govt.lot | % | % | % Sec. Twp, Rge. County f
402 se |nvw fsw]| 34 5N 2LE Bule ;
583 NE | SE |Nw 3 4N 2L E (e the .

8. Place(s)of Use Lim T Prace of ASE TO 1720 ocRES witwin [482acns

] NE I/4 I NW 174 | SW 1/4 | SEI/4
Twp.| Rge. | Sec. [ieyalhwyafsuva[sei/a i/ [uwi/a]swia [seiza (Sev/e [iwi/a sw/AJseira [Weva [nwi[owiA[seia|  Totals
3N _j2L& | 14 29 |3l o 40% 40 |40 |40 3\§
5129 [4o]4a0la0 |40 |ao|40 |40 BRo (4o |4olbn| 40|40 |40 4] 639
™ @_'3?.1 4040 : 40 |4opl3al3q! Jib
22 |40 40 4D |4n |40 |40 |40 |40 320
Z3_ 40|40 140 |40 40 33239 |40 |qol40| 292

Total Acres__ 1982

9. Recommended Conditions/Remarks:

Lirr Plu to !720acres within /282 accer o?‘:permim‘ébfe place

ot dc¢E.

Watermarte, L'arnlm/.

10. Recommended Amendments

M/Change P.D. as reflected above [J Add P.D. as reflected above [J None

E/Add P.U. as reflected above [J Other

C b

Date é 7" / 9‘?/

: [J Change P.U. as reflected gbove
11. Examiner's Signature 72&%

Checked In Regional Office by

Approved In State Office by

Date SR

Date




34=7037

PAGE 9 OF 40

OVERLAP ANALYSIS:

CONSIDER WELLS #217 & #182 (PUMP DIRECTLY INTO PRIVATE
DITCH) , THAT ARE NOT REGULATED BY THE WATER MASTER, AS THE SOURCE
FOR THE FOLLOWING LICENSES:

34-2459 @ 4.17 cfs/ 238 ac
34-2460 @ 4.17 cfs/ 238 ac
34-2461 @ 2.08 cfs/ 119 ac
34-2462 @ 2.08 cfs/ 119 ac

TO ELIMINATE HAVING TO HAVE THE WATERMASTER REGULATE WELLS
#217 & #182 (THAT PUMP INTO A PRIVATE DITCH) THE FOLLOWING SHOULD
BE CONSIDERED:

1. THE POINTS OF DIVERSION FOR THIS RIGHT 34-7037 SHOULD BE
LIMITED TO WELLS #402 / #583.

2. GROUNDWATER WELLS #402 & #583 SHOULD BE CONSIDERED A
SEPARATE SOURCE.

3. GROUNDWATER WELLS #402 & #583 SHOULD BE UNDER WATERMASTER
CONTROL.

IF P/D'S #402 & #583 ARE CONSIDERED AS A SEPARATE SOURCE THERE
WOULD BE NO POINT OF DIVERSION OVERLAP, AND THE ONLY CONSIDERATION

NECESSARY WOULD BE TO LIMIT IRRIGATION TO 0.02 CFS/ACRE ON 1720
ACRES WITHIN THE 1982 ACRES OF THE PERMISSIBLE PLACE OF USE.

RECOMMENDATIONS:
1., P/D'S FOR 34-7037 LIMITED TO WELLS #402 / #583.
#402 - SEXNW%SW3; SEC 34, TOS5N, R26E
#583 — NE%SE%NW% SEC 03, TO4N, R26E
2. P/D'S #402 & #583 ARE TO BE CONSIDERED A SEPARATE SOURCE.
3. P/D'S #402 & #583 ARE TO BE UNDER WATERMASTER CONTROL.

4. P/U 1720 ACRES WITHIN 1982 ACRES OF PERMISSIBLE P/U

' ('éﬂ%aw

KEITH C. WILSON

7 et /9%

SCF i .




9745 STATE OF IDAHO 34-7037
DEPARTMENT OF WATER RESOURCES PAGE 10 OF 40

BENEFICIAL USE FIELD REPORT
Permut No BL\’ '7037

A. GENERAL INFORMATION
! Owner TXJT Q v—-a:‘c?. r FQJ“W\S Phone No 22 1~ 3903
Current Address: p.ﬁ. 17\:*.}: q\
2. Accompanied by (W) acd E e\\ EXAM. DATE _ ‘7 i/ 5{/ e 10)
Address. D Ot Phone No

Relationship to Permit Holder

3 Source C:.ma.n&.m&gr— tributary to =

B OVERLAP REVIEW

1 Other water nights with same place of use

O Coptes Attached

2 Other water nghts with same point of diversion
O Copies Attached [0 Copies of Field Exam’s Attached

C. SYSTEM DESCRIPTION

1 Diversion System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch size/pipe 1d as applicable O Alternative diagram attached

GooP HOZ-
I.S,Mé
ﬂ,m? na)
Ma:l‘a'“\‘»z
14" ap
e u E wmele.
Cure$ 443 + hu! tqu
ConP 583
Powm
ka--— 13 &Y —ole— W)
f I':\-&an\cxt-/
20" eaSingy -
SEP 21 1994
Scale: 1" = 3
2. [0 Copy of US G.S. Quadrangle Attached O Aerial Photo Attached
Showing location(s) of point{s) of diversion and {required for irngation of 10 acres or more)

place(s) of use (required)
O Photo of Diversion and System Attached -
(required for all but single househotd domestic groundwater, and stockwater




Systemm Dascription (continued)

Aan

i

%

N :
! 34-7037

PAGE 11 OF 40

3 Narrative: Description (As operating at time of measurement Indicate pressure, number of sprinklers, etc.)

%.cp_ Z«a\m 8 Qe 8‘5-
P

4 0040 Se odnded S‘q.;Lemﬂch‘uo‘\’nu

O See Remarks on page 4 for continuation

Wall or Diversion

Pump Serial No.

e Motor Mok Mt Sl N B MKt Dishargt Sz
Coonera) Elil‘* \25 m R Avoyee NT7-1 '33'7
(eneral Eest | {00 [T 2102800 Beng_\_zﬂ BZONYOR

*Cade to correspond with No. on map and aerial photo

5 Point(s) of Diversion: <, — (M winal S o € Ave, QKT 003p altacled i,éo_lfew

ident.
No.

Gov’t.
Lot

AR

Y4

Twp.

Rge. | County

Bloa cvpg—

Method of Determination/Remarks

6 Place(s) of Use: Su z\‘ow‘« ? O-b\-d\ (X5 Indicate Methaod of Determination

Twp.

NEW

NW%

SWu

SEV4

NE%

NW%

SW'4| SE%

NEY

NWYi| 8Wa| SEV4 | NEVa| NWi| SW%

SEV4

NEYA| NWYi| sWYi| SEVe Totals

Do not use this space

-



Do not use this space

34-7037
PAGE 12 OF 40
D. FLOW MEASUREMENTS O Additional Data Sheets Attached
1. .
Calib.
Measurement Equipment Type Meake Model No. Serial No. Size Date
. —1
2 Measuroments: Lal (“ v )
3250 gpm LoV i /)8 Psea (QDOP 4D2)
in-wambne Flow meker
o583 30000 qem .o %07 gal / o1

E. FLOW CALCULATIONS O Additional Computation Sheets Attached

S o - a 7.25&5
1. Measured Method quz ,_.(0 OV XLo ?j“‘o-x/tﬂ,'C{Q 9“3( Us%m) "324-(.-..31pw .

Gofe - e B3 el
QS?% = (601 % 109 Sl oy gc}( S T30S Sqpr
l—2—Nliocnate-Matbos-lonbheokngRuigoses:
F PUMP EFFICIENCY DATA {Optional)
Discharge Pressure. pstx231= ft (1), Dynamic pumping level ft(2)
Total Head' (1) +(2) = (3) . Flow rate cfs (4)
Water HP (3)x(4)+88 = (5)

Meter Input KW 3 6 x KH x CTRor MULT x PTR x N/ T= (6)

Meter Input HP. {(6) x 1.34 = {7)
Panel input KW Ave PF x Ave Volts x Ave Ampsx .001732 = (6)
Panel Input HP, (6) x 1 34 = (7) Efficiency’ (B)/(7)x 100 = %

G. VOLUME CALCULATIONS

1 Volume Calculations for Irrigation

Via = (Acres Irnigated) x {irrigation Requirement) =

Von = [Diversion Rate (cfs)] x {Days in Irnigation Season) x 1.9835 =

V = Smaller of V| and V5 =

2 Volume Calculations for Other Uses

.gg"“\‘#' &‘" I,'?

7721 1904




34=7037

H. REMARKS AND OVERLA+~ REVIEW ANALYSIS PAGE 13 OF 40

I. RECOMMENDATIONS
1 Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual Volume
From To Q (cfe) V (afa)
Totals:
2. Recommended Amendments
00 Change P.D. as reflected abhove O AddP.D as reflected above O None
0 Change P.U. as reflected above 0 Add P.U. as reflected above O Other

. AUTHENTICATICN
v A Field Exammer's Name ,{Z{Z’ﬂ# ;g;%au ¢ ,-E‘W{L /@hy
M‘ fots

Signature

Certification Date CONSULTANT SEAL

Field Report Preparation Date
K. Licensing recommendation shall be prepared by an ldaho Department of Water Resources
employee on a computer printout attached hereto.



Form 219
6/86

Systarn Description (continued)

.

STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT

Permit No. 34 ~ 7037

34-7037
PAGE 14 OF 40

¢ Wall or Diversion Pump Serial No.
- Jdentiflcation No.* Motar Make Hp Motor Serial No. Pump Make or Discharge Size
W [Well #5883 | G.6. | 160 [cwTzibest |Belele, |#826046%
f Well #4402 | G.E 125 |EATS26IN | Awcora | V 77-T1337
£ lell # 182 | G.E. | 700 |EDTSISVIE [FPURETIer |t 44060
L [Well # 217 |US. Moo | 125 [€295%-03-273] Tshnstan | 10" dischorge
1= Re -Duwergions
E‘ MunSc\u}—b'd-cL - - - — -
1 #8688 | G | 15 [TVT 60204 Winthyeath | 12" discharge
‘ 6| G.e | 50 [Rkg30aciz [Wodlings | VTP - 53300
: + 4] Ge [wo o3z |Towdon | PG - 14300
I B30 [LS. Mot 166 | C1o0813F [ Blnston [+ 1H 141z
N # 2 |Wesfindnouse 250 | LALSOLE Johnston lO"-J.isc\nqrge,
> + 592 ‘/o.ska:oq (oo [ooTEdN0L woftkiv\‘hn # 14 BH 220
l- T | WeShI\ql«a_u_s.e. 250 TLALS0LO% Tohwston JY \uoz
Pond #4005 Mo | 100 [RIE® |Twnclon

*Cade ta correspond with No. on map and aarial photo

8. Paoint(s) of Diversion;

Do not use this space

{dent. | Gov't.

Ne. Lot |Va| % |V | Sec. | Twp. | Rge. | County Method of Determination/Remarks
I,—*st's Ne(SEINW B | 4n |26 [Budte U.S.C\S.Ha\y'/ov\ sie 'w\sg_ec:f'\‘um
e [F402 kelvwliw | 3¢ | SN |20e | Bulle i
é‘ ® g2 NEfSw| 2 [ 3N [26e | Bute Y
T [Pai selwo| 2 | 3N [26e | Butke )

I—:w’ls? -DuweRswbyk -

P o o Mo 20 [ 4w | 208 | Bette | G568 Map /ON S1TE (NSRECTION

g [$5%% NWisE(se| 2 | 3N | 26E | Butte "

® iy NSelse| 2 | 3n | 268 | Rutie u

\E/ © Y swiswivwl (3 | 38 | 206 | Butke "

R |®3o0 gwiw vw 13 | 3N | 26E | Ry tte w

S lez sefse |ne| 15 | 3n | 2tE | Quitbe "

° {saz se|sejnel 15 [ 3N 268 | Batie !

S |ay selvelvel 22 | 3n | 2e6 | Budle “

[_Mc.,s sevejsw| 23 | 3N | 266 | Buthe ; -
'r,;f‘"‘s:h




it LAt L b @ Gleiee 1) bt L el Lt F b o -

e

s

i wes

Note: To convert to gallons per minute, multiply figures
shown by 448.8. To convert to Miners' Inches muluply figures

[ PESRSRCSRY el eSOy

34-7037

PAGE 15 OF 40

e
3
2
=
g
e

[ =

etz

——ar oy s TEew

. = shown by: 38.4 for Colorado, 40 for California, Arizona, Mon-
= ai' tana, and Oregon; 50 for New Mexico, Nebraska, Utah, Idaho I
2 i and Washingron. \ |
o & f‘Pa{-s L\al\ 'F U@ H
;-f GAGE DISCHARGE IN CUBIC FEET PER SECOND FOR VARIOUS THROAY WIDTHS GAGE
= y 644 READING READING :
o '-3 3 [ L 1 1%3 2 21 3 L] 5 [ ? ] i\ 2 15 20 .
g ot 1:_' Feet | Inchea| Ineh | lach Ineht Foat Feet Feel Feet Feet Feet Feal Fecl Feet Feet Feet Feat et Fast Fuet | inches
" fia ’ aor | o 883
geR sy @ 1) [ 522 § 107 | 183 | 23 (07 | 420 | 523 (C s28) 31 | 1034 | 1239 | 1440 [20.41 | 2028 | 2405 | 2974 | g2 | w6 | 74 17340
; R By | 534 | 11O ) k66 | 200 | 324 | 430 | 5.8 851 } 10,89 | 1280 | 1475 | 16.61 | 20.75 | 2463 | 30.4¢ | 4000 | .87 lﬁ_;—*‘ 5
< aetc 68 ) B | 546 | L1211 170 | 220 | 202 | 440 | S4B | 6355 071 | 1005 | 1299 [ 1500 | 1722 | 2004 | 282z | 33 | 14| 68 | SA ;{7=.: |
E ey Yoog | vayg | 558 | tas | ara (228 {333 | 450 | 56t | &7 | st | a0 [1328 [ 1846 |17en | 2198 | 2582 ] 98 | gzu e | oy "-{:." i
Lhn AT wgsn L) e 203 | ez | 460 | 874 | mee | 851 | 1195 | 1059 [ 1a.92 | teoa | 2235 | 2842 0287 | anaw| 70 | 9% 7 L
i 7T S I ot Il PR b ; A S [y 74N BT,
r- ‘lﬁ .
. T! JU | @tz | 584 f120) 162 [ 298 | 35¢ | 470 | S.86 | 7.02 | 932 | 11,62 {1390 | 16.10 [ 1945 | 2275 | 2703 ) 3342 | a0 | 7V | B4
TNy T2 834|597 | 123 166 [243 | 362 | 481 [ 539 717 | 950 | 1188 | 1422 | 1655 | 18.87 | 2328 | 2784 [ 34w | asms| 71| 3% 3
“?&. | o1 ey |.610 126 | 190 | 248 (270 | e91 | €12 733 | 974 | 1214 [1453 | 1692 | 1929 | 23,60 | 2826 | 349¢ | 4s08 | 73 | 9% l
L J4 | 875|620 | 128 | 194 | 250 |a78 | $.02 | 528 | 743 | 993 | 1240 | 1985 | 1729 | 18,71 | 2432 | 2808 | 3871 | 47i0| .74 | ¥ I
' .; JY 1 % | 606 § 131 | 198 | 258 | 985 | 512 | 639 | 7.65 | 10.06 | 1267 | 1547 [ 1766 2014 | 2485 | 2930 | 3648 | 4803 5 | ¥ ;
ARG SEN e T b | “ [
fo a7 914|849 | 104 | 202 | 260 | 999 | 523 | ss2 | 7.1 | 1008 | 1204 [ 1549 | 18,04 | 2057 | 2530 | 3014 | 9728 | ae18 ) 78 | evh O
eI mig ]G3 fLa8 | 206 208 [ 400 | s34 | 663 | 797 ) 1080 | to.2r {1842 | 1842 |20.00 | 282 | 2077 | s08 | selef 7 | W ','4;."' {
ot @4 ey 139 | 200 {274 (408 | S44 | 879 | w13 | 1081 | 1240 [ 1613 | 18.81 |21.4a | 20.48 | 914z | 3885 | sp2d | 78 | 9% PRy :l
e g e ‘04 [.009 | 142 | 234 [ 283 | aga | 888 | a9z | az0 | 1n02 | 1376 | 1s4n | 1930 | 2180 | 2700 | 3200 | 3008 | sa2e| 79 | s 'ﬁ;,?j;l
2iat W00 | B | 702 { 145 [ 208 [2.88 | 420 | 566 | 708 | 848 | 1L25 [ 1404 | 18.81 | 19.59 2238 | 27.55 | 9272 | 4048 | 53,38 | .80 | 0% -_-ﬂ..£|r
N T o LT (RSP (P ) o fipmrf .
Bl | ew |16 | 148 [ 222 290 {434 | 577 | 720 | w62 | 1548 | 1432 | 1713 | 1993 |22.81 | 28.01 | 3237 | 43,26 | 5443 | M0} 3%
L4 | o9ff [.73a | 150 ) 227 | 296 | 442 | 5.88 | 734 | 879 | 1076 | 1460 | 17.49 (2039 (2126 |20.67 | 3403 | 4209 | 3581 82 | ap :
3 03 | 813 | 744 [ 153|231 (902 [ 431 | 6.00 | 748 896 | 11.92 | 1489 | 17.83 | 20,79 |20.72 | 2922 | 3470 | 4291 | %859 | .pd | R |
< M4 10 | 757 | 126 | 298 | 307 [ 459 | 6.1 | 76z | 943 ) 1215 | 1817 | 1007 | 2008 {2418 | 2979 | 3537 | 4374 | 5769 | .84 |104 ,
£ ] 85 | 107 | 770 | 159 | 29 | 333 | 467 | 622 | 776 | 900 | 1233 | 15456 | 1852 | 2150 2464 | 3095 | 36,04 | 4457 | 5873 | @S |10& :
C 'al. ) }-;_—_:r— | e .'I“": - . .e . . s | e -~ - —e ] W -
A Tt = 6 |10y [.708 | 162 | 244 | 208 | 478 | 633 | 7.91 | 948 | 1261 [ 1575 [18.87 } 20,99 |2501 | 3093 | 3873 | 45.42 | ss.90 | .am jrop sSIO
v 87 1107 | 200 § 185 [ 248 | 324 [ 424 | 844 | 405 | 865 | 12.04 [ 10.04 [2922 { 22,40 |29.50 | 3051 | 3741 | 4827 | 8102 | 87 [IO% T,
© 8w 1oy | .814 [ 168 | 252 | 349 | 492 | 6.5 | w19 | 9.82 | 10.07 | 16.33 |19.87 | 22.82 |260.08 | 32.09 | 2010 | 4703 | B2M -Q
89 | 103) | 828 | 171 | 2.57 [ 295 [ 302 | 668 | B34 | 10,00 | 1331 | 18562 |19.93 | 23,24 {2684 | 3268 | 3am) | 4790 | 83,20
2 80 | 10f3 | 843 | L74 | 260 341 | 511 | 680 | B.49 | 10.07 | 1I.5S | 1652 | 20.29 | 23.68 [27.02 [23.27 [ 29.50 | 4n24 | €442
e A L I Y LU BETY'RTY T r e x -
4 e [0 |.ese [ 177 | 268 (246 | 518 | 692 | mea| toas | 1a7e | 1722 2085 | 2408 {2750 [928s | 4020 | 4sm | sss7| m |iop
.4 2 |1l 872 |iel | 270 | 352 (528 | 703 [ 878 | 1051 | 14.03 | 1752 | 2001 | 24.50 |2789 | 3446 | 4091 | $039 | BBTI | .92 |1y
L. A3 My | 887 | 184 | 275 | 358 | s37 | 7is | as3 | 1070 | 1427 | 1782 (2128 | 2433 [2848 | 3506 | d1Ga | sty | 6789 93 |ug
o4 94 [ 11 | s0z | 187 | 279 | 364 | 545 | 7.27 | 9w [ 1ess | 451 | 1843 | 2075 | 2536 | 20.97 | 35,67 | 4295 | s236 | 5907 | g4 |11
5 ; 95 | 21135 [.916 [ 190 | .84 | 370 | 5.55 | 739 | 9.20 | 11.07 | 1476 | 18.4¢ |22.2 | 2579 {2947 | 3627 | 4307 | 3325 | Y0.24 | .95 [113,
- . - . PRSPy R - - — -~ - - -] T~ T
- T . N
. ©a98 | 1l¥e | 931 | 199 | 288 | .76 | 564 | 7.51 | 938 | 1128 | 15.00 | 1875 | 2249 | 2622 |29.87 | 36.83 | 42.40 | 5408 | 7TLd3 | .= (116w
N ~ 97 | 115 {946 | 197 | 202 | 3.82 | 873 | 7.63 | 654 | 1144 | 15,25 | 19.06 | 22,06 | 26.56 |30.48 | 37.50 | 4452 | S5.08 | 72.02 | (97 |y1gg ¢V
, 98 | 11 | 961 | 200 | 298 | 288 | S8z | 7.75 | 9.69 | 11,63 | 18,50 | 19.97 | 2324 | 27.10 |ao.90 | 3802 | 4s.28 | 5527 | a8 | s |11y Ve
. 89 | 1% | 977 {20a | 0,02 | 2,94 | 590 | 7.88 | 9.85 | 1182 | 1375 | 19.68 | 23,62 | 27.58 | 3149 | 3875 | «n0l | 5809 | 7504 | .99 |117% {if;j;‘,
Yonoa |12 992 { 2.6 | 4.07 | 400 | 6.00 | B.00 | 10.00 | 32,00 | 18.00 | 20,00 | 24.00 | 20.00 |32.00 | 39.398 | 4675 | s7.41 | V.28 .00 (12 .";. X
et ; 1,01 |i2Ve [ 100 § 209 | 332 [4.08 | 6509 | 802 | 1016 | 1219 | 1625 | 2032 | 24.38 | 2845 |92.52 | 4201 | 4756 | se7a | 7.7 | 2.01 [13204 .
S 34 oz g 102 | 202 | ga7 (402 | 618 | 828 | 1631 | 1239 | 16.51 | 2064 | 2477 | 2890 |30.04 | 4064 | 4825 | 8387 | 78.71 | Loz (1214
S3 eyt 103 | 123 | 104 f 208 | 320 (408 | 628 | 898 [ 1047 | 1257 [ 16.76 | 2096 [ 2516 [ 2936 2336 | 4028 | 4200 | g0 | 79.9¢ | 203 [12%
el 104 | t2% 108 1209 | 226 | 425 | 538 | 850 §1063 | 1276 | 1707 | 2128 | 2555 | 2982 | 3408 [ €132 | 4377 | s1.85 | wuI1m | 1.04 [134
. .',‘ 105 | 12%g [ 107 {222 | 331 | <31 | 647 | 252 | 1079 | 12.95 | 17.28 | 2160 | 25,94 | 3028 | 3461 | 4257 | 5055 | 6250 | €244 | 1.05 |12%
Eaadd B ] - . re~ | vy . - - - v | ream bald LYY . | AT o
N L - R A S8 hEp
=of Kroe | 1234 | 109 [ 226 | %38 | 497 | 657 | a6 | 1095 | 1208 | 1754 | 2134 | 2894 | 3024 | 3534 | 4323 | 5102 | 6ads ga,71 | 1.08 |12% f«%:;
< a0 [ 121 | 120 | 239 | 340 | 445 | 666 | 886 | 1010 | 10.04 | 1780 | 22.27 {2674 | 3020 | 3568 | 49.08 | 8209 | £4.42 | gag97 | 1.07 |12H i
Yo .vainoe f121f | 232 | 292 | 345 | 430 | 678 | sa1 | 127 | ojase | 1e.07 | 22,80 (2743 | 3067 |62z | 4433 | 5207 | es.as | gmad | 1.00 [128 VRN
P T 100 | 134 | E13 | 236 | 2.50 | 496 | .85 | 9,04 | In.44 | 1974 | 18.34 | 2293 |27.52 | 32.34 [2678 | 4515 | 5366 | ssa5 | sn.s2] 1.08 (134 5“;".'3'
20 1, 4.000 | 13% | 125 | 2.40 | 355 [ 452 | 6.98 | 927 | 1160 | 12.99 | 10.60 | 2326 | 27.94 | 9262 [37.90 | 4586 | 5445 | 6730 | pust | 110|193 G
‘I;,:"";_'i" /) [FRURENS ST TR et O “ su| et | twsaal e | aven | e omen} o | Shisesi,
L Od o Ay 249 | 360 [ 460 | 704 | 9.40 | 1177 | 1413 | 18.86 | 2360 | 26,35 | 33,00 [2784 | 4654 | s526 | esa3 | g0zl 1.0) |13p
~T.;;‘ onn g 246 | 365 [ 475 | 7.04 | 954 | 1193 | 1433 | 19,03 | 2394 2876 | 3358 |938.39 | 4721 | se.05 | 6931 | spdz | 1.2 {13
ST LA | 1% L2568 ] 370 | a8z | 724 | 967 | 1230 1453 | 1940 | 2628 | 2917 | 2406 [30.94 | 4788 | 5635 | 7030 | ez72| ta3 |13
2 -5 Li4 | 13 253 ] 375 (489 | 734 | 9.90 | 1227 | 1473 | 1967 | 2452 | 29.50 | 3484 | 3250 | €853 | s76¢ | 7128 | 9402 224 13K
c -Nod LS | IAW . l2s7 | 280 | 494|744 | 93¢ | 1243 )] 1434 | 1994 | 2496 | 30,00 | 3502 | 40,06 | 49.26 | snan | 7232 | 9539 1.18 [13p
LK iy Bearcq s PR URE DO ey D0y () i : it Do Inciss Metest Bt Rt e i3
: oooLs | 2903 | - .| 260 388 | 500 ) 7.5¢ ] 10,07 | 12.60 | 1514 | 20.22 | 2531 | 20.41 | 38.50 |40.82 | 4993 | 5028 | 72.30 | gese | 1.6 |13R '»% “
oo sty [ WM& L~ | 26a | 290 | s08 | 764 | 10.20 | 12.77 | 1594 ] 20.50 | 2598 | 30,03 | 38.00 14116 | 30.54 | 60.12 | 7494 | gs.08 | 117 [ ML S "‘
Clctas | 1an | o 268 | 395 | 505 | 775 | aoae | 1294 | 1585 | 20078 | 2601 | 9128 | 26,50 |4l75 | SLIKY s0.92 FLJ&.;\; 09.35 | .18 | 1474 -
PR BTN 17 |27t | «o1 ]3| res | oroe | 1302 | 1876 | 2105 | 26.35 | 91.80 | 37.00 |42.32 | S20I| €298 9637 | 10073 | 310 |14V T
120 | 4% 275 | 406 | s.28 | 7.95 | 10.81 | 1329 | 1s.98 | 21,35 | 2871 | 9210 | a7.50 | 4289 | S272 ) s2ew| 2ndn [t02l0 | ra20 |leys ...
g _ ecda . e
, . 211994 .- .\
vl i - . ' e M

i hae b mree

A



‘- TN " ~y . L e

/ o Hbﬁr?'

—— -
.

METER N0, O R4, ,  RANGE_10-89 DATE TES..D_7-12-1Q85 . .
o413 . "
APPLIED PRESSURE ETER | FLOW .i| FLOW CORRECTION
UPSCALE | DOWNSCALE | AVERAGE READING |ERROR (%) | - FACTOR - |-
i

14,00 \2.50 13,98 o | -—on41 | - .'/.173

e - ' =

1975 e8| 19,72 A ~0. 049 //0

2350 | z3io- | ‘23,25 20 |o,012 1.078 .

Z9.56 2937 2. 40 26 -|-0.0060 1,064

23375 | 3¢.0 33. 8%- 30 |-o051 LOG3 -

4.0 410 410 36 |-0.063 1667

PERCENT ERROR IN FLOW

1.2 3 4 .5 & 77 8 9 10 11 12 13

c 1 T L 1 it SN e ] B 1 D Y
N0 e 1 [ v C 4 T v v H t
. 1 Lt € gy B 8 2w . o g —i u.,frrn.lﬁlt,rj‘,
e A e T 34-7037 =
] Lo Ve £ e B U : t i e %
| I [ L I [N 4 G ¥ 1 1 i
e T | 1 ] et e 1 N RS PAGE 16 OF 40 <
HE 55 Lande b " L Ll : I ek J_i_;_i_l 'IJb_-r Ll )
1 e v LR [ ] L8 L 111 1 1 1 ﬁ‘
1 St T R Hiok T ol 63 13 [ H
T R T L s 1 [T y T L
" Ao L | v 1= T J A ! SP I RO P
T "M =iy 1 ™1 T T | ] | A o R Rl G T
4= B L B B el | T+ [ [l :_[_._: T IR T
I M i bR T ¥ 0 L T - T
1 BT [ AT L | i ¥ 1 e [0 1 L 5 !
B L] ! | IR [ i T1 v 1 i ¥ v 11 1 o | L
h [ T N ] 1 [ [y L] 1 4 11 TEriTT
H | B R | 1 [ v L 1 T ) i [
1 1 I 0 b T 0 _I_‘_| Ty [ e
] BTy o L] & = 1 b 3
Tl P P /N N O I L | : Lt i N L
i . | R MR IR [ [ i 1 I [ T .
T L | + 0 T 171 1 * O 2 &
T e T S ™ =T T ™ ™ =
0 LI | ) AR ] iy 3
. — L ! | 24 L 1 L R I - J L_;""_
| 5.2 B2 . R e MR 1 T T 12 T | 4] (L i i O N T 3 [
| H T ||| PR | | [ [ 3
1 iy T T T | et L ST T 0
e 1 q T I
14 i T [ =g [ [ 3 [ L R s
R T Y, T o1 ! T 1 L T
B 1 ™ T | 0 L . AR
T . [ 1 | T T T L] b
— L e T B T T T T = T
L& | T T L T ,': -L-I_u-
1 T SR L G LY L T, B S B | b s
[ SR L T | v P L T T
: e 34_‘10‘5?
T — reti P ™ 0 T ™" .
L | T == I 50 35 T T T G 1 ¥ e T
: : L [ ¢ | S P 1 T T T B o
1] i I LA ] T [ B L T Lie B 1 Ti7T g bt TTT
T 1T D N r v T =1 L L
v A | I - :
e 1
i 1 H L1813 L4 ! ] TlJET‘_rJ_ 4
T T r.—!—.— |_{_|.si ;» - e - T rl -r-":--* i’ 199;
T T s 1 TS A U [ R e T 1 | st S S T
T T L] i 5 La

10 2 30 40 50 60 70 g0




Exhibit
G



o ! \

X ) ~ /
famaod . For Office Usa Only
dE8] |FaeRpcanad

Date
‘STATE OF IDAHO Rocaiptl S5

DEPARTMENT OF WATER RESOURCES

REQUEST FOR EXTENSION OF TIME

To provide additional time in which to submit
proof of beneficial use on a water right permit

/
Cearee. Eperts Tnve. o P 0. Box z fHeco Tp

{Name)} {Address)

State of I.D . deposes and says:

That he 13 the holder, or the duly authorized agent of the holder*, of Permit to Appropriate the Public Water of

the State of Idaho No _ 27~ 7037

That under the terms and conditions of said permit, wark thereunder was required to be compieted on or befare

Jowe 1933

That he has herezolore performed the following work described under satd parmt: \’ \
{This musi be filfed out! If no wark has basn complated put none,

5;5{-:»- ls &whrd, ettd, exe one Du.

inafalled _due t lack of agorovel 4 dgp # Qumend iment, E_- /N

— %
1

- Costmg?_!,.m___,;___._m
That he I1s unable to complete the remainder of the work within the required time for the following reasons, ta-wit:
ment Wy rec’d L__J;pwe. o,fha, On 26,(981.
It & ved ﬂrok:fs TArs

gz - zﬁs
Wherefore, he asks that the Department of Water Resources extend the time for the completion of obligations

under said parmit to S onber | A 1985,
{ 1 yr mipimum, 5 yrs magimum} "I ’ i " ba L{“
Delay due fe litigahor 5

Jome 483+ 2T months = i 5l = Har B3 27 months fodsk
Cn_oZex W

(Signature}*
*IF QTHER THAN HOLDER, Power of Attornsy must be supplied

NOTE

AS OF JULY 1, 1980,
THERE IS A 915 00
ICHARGE FOR REQUESTS
FOR EXTENSION OF
TIME

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES Ok Lcr

ITiS HEREBY ORDERED that the above application for extension of time be _APPROVED and the time within

which to submit the proof of beneficial use is extended to September 1, 1985 '

B MICROFILMED

,
Signed this ’ 4’ day of February ,1985 -

) ﬁwéﬁw

Chief, Operations Bureau
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13ig Lost River Irigation District
2.0. Dox 205
Mackay,Idaho 83251

Jatuary 12,1998

Mr. Willard O. Bell
Crater Farins

P.0O. Box 91
Axco,Id. 82131

Dear Willard :

You may wish (o come (o (he next regular Board meeting becuse of the following:

Iu reviewing your 20 year lransporl agreement ,prior to {iling, I noliced that the IDWR license
was [or only 600 inches,whereas (he BBoard approved 1000 inches on that document, To corsect
this I have re-typed the first page of (his ansport agroement noting that you have another
license 1-34-07138 fox 16 CFS ot another §00 inches, Although the original pumping agreeiment
for this waler was not found,I did find the first page, copy altached (which 1 know was approved
in 1980). The corrected copy will be presented to the Doard of Directors at fhe next regular
meolivg [or approval on the 3;d of February stagting at 1 .M.

Would you please review this corrected first page and advise if it meets wilh your approval ?

In the minutes of 1981 yon were given pemission to usc the aprecment lor the

Jaland casteide, Arco and the Munsey Canal.whereas e Transport Agreement only lists (he
Islond and Munsey. Did you wish to have the olher canals included now also ?

Yours truly,

Rita M. Lundy
Acting Office Mgr,

CC: Lynn Rothwell, Chairman

L 'd LEOT "N hsiQ uonyRBIAT aaaly 4507 Brg WS 0LOC pCLnT
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Attorney Name & Address:
James P. Speck, ISB#2067
Speck & Aanestad

A Professional Corporation
120 East Avenue

P, O. Box 987

Ketchum, Idaho 83340
(208) 726-4421

FAX: (208) 726-0752

Attorneys for Darrell E, McDonald and Norman X, Sowards

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )} SubcaseNos. 34-2459, 34-2460, 34-2461,
) 34-2462, and 34-10925
Case No. 39576 )
)  AFFIDAVIT OF DARRELL E,
) MCDONALD
)
STATE OF IDAHO )
88
County of Butte )

I, DARRELL E. MCDONALD, being over the age of eighteen years, make this affidavit
based on personal information.

1, I own property south of Arco, Idaho. Appurtenant to that property are water rights
diverted from a well located north of Arco between two large wells commonly referred to as the
“Island Wells” owned by Charles Isom. My water rights are delivered to my property through the
Big Lost River Irrigation District canal system. Iunderstand Mr. Isom now wants to make these
wells additional points of diversion for five of his water rights which presently are pumped only from
wells down north of the Arco airport(the “Airport Wells”) to irrigate his ranch south of the airport.
I also understand those five rights were previously decreed in the SRBA for a total combined
diversion rate of 12,5 cfs. In 1998, Mr. Isom purchased all of these wells, the water rights and the

AFFIDAVIT OF DARRELL E. MCDONALD - 1




farm land south of the airport from Crater Farms, Inc. My father-in-law, Willard Bell, was one of
the owners and president of Crater Farms, Inc,
2. T'have three groundwater irrigation rights, 34-2480A, 34-7028 and 34-7234, which
are pumped from a well located between the Island Wells. The relative location of these wells is
depicted on Exhibit A attached to this Affidavit. Copies of the Partial Decrees for my water rights
are attached as Exhibits B, C and D. The combined diversion rate for these three water rights is
limited to 6.6 cf3,
3. I leased the land irrigated by these water rights and the well from Spencer Toone
during the 1990's, and from Ethan Ford from 2001 through 2003, and then purchased all of it in 2004
from Ethan Ford. I did not retain an attorney to assist me with the water rights related to my
property. My water rights were decreed in the SRBA in December, 1997 to Spencer Toone, the
owner before Ethan Ford. I do not subscribe to the court’s docket sheet. In fact, I didn’t knovy it
existed until a week or so ago. |
4. In January 2009, Don Isom asked my wife, Nancy, to call her mother and ask her to
give him permission to get the power records for the Island Wells from the time when Nancy’s
father, Willard Bell, was the owner. He told us they wanted to pump from the Island Wells if the
Airport Wells went down. At the time I thought the water rights for the Airport Wells were
approximately 300 - 350 inches. Don did not tell me they were for 625 inches and that they had
already filed in the SRBA to make this change. I assumed notice of the actnal change would be
advertised in our local paper like any other change in a water right, so I wasn’t that concerned at that
time. Thadno idea, and Don certainly did not tell me in January 2009, that Mr. Isom was attempting
to acquire the right to legally more than double the amount of water that he pumps from the Island
Wells into the Island Canal and takes completely out of our valley until Doug Schureman told me
about this in September, 2010. I then discussed this with Norm Sowards, another land and well
owner in the vicinity of the Island Wells. Norm was out of town and planned to return toward the
end of October, 50 we agreed to talk to an attorney about this when he got back.

5. I then contacted Mr. James P. Speck in late October to assist Norm and me in
opposing the change in Mr. Isom’s water rights. However, we wete not able to meet with Mr, Speck

to discuss these matters until November 5, 2010.

AFFIDAVIT OF DARRELL E. MCDONALD -2




6. My well was drilled in 1979. A copy of the Well Driller’s Report is attached as
Exhibit E. The pump test performed by the well driller showed the well delivered about 8.3 cfs
from approximately 60 ft. deep. In 1980, the licensing field exam for 34-7234 found the well had
a capacity of 6.66 cfs. Copies of the relevant pages from the report are attached as Exhibit F.

7. In 2004 I had the pump pulled and cleaned, lowered the bowls and increased the
horsepower, all at an expense of almost $26,000, to compensate for the dropping water table.

8. Iunderstand that the changes requested by Mr. Isom to his water rights would allow
him to pump 24.5 cfs from the two Island Wells at any and all times throughout the irrigation season.
It would also allow him to pump a total of 8,441.5 acre feet from these two wells to irrigate 1,980
acres mote than 9 miles South of my wells, which is approximately 4.3 acre feet per acre irrigated.
This is farin excess of the volume amounts for other ground water rights in the vicinity of the Island
Wells, including mine,

9. Ihavereviewed printouts from online records of the discharge ofthe two Island Wells
into the Big Lost River Irrigation District canal system for the period of 2003 through 2009. The
maximum amount for any single year was 4,784 acre-feet, which is only 57% of the amount of water
Mr. Tsom seeks permission to divert from these wells.

10.  Tamaware of the condition proposed to be added to Mr. Isom’s water rights that gives
the additional diversions from the Island Wells above the 12 cfs allowed under 34-7037 a 1982
priority date. My water rights described above are senior to 1982, To protect and be sure I get the
full amount of my water rights I will have to make a priority call and rely on the Watermaster to
somehow get the Island Wells® output limited to 12 ofs. If and when this can be done, the negative
impact on the local water table and thus my ability to divert the full amount of my water rights will

have occurred. Based on my experience farming my land using my ground water rights, I do not
believe the water table will recover in time to avoid injury to my water rights. Furthermore, the time
required for the completion of the enforcement of such a water delivery call will likely result in some
serious damage {o my crops due to my inability to divert and deliver the full amount of my above
described senior ground water rights,

11. All of the water pumped from the Island Wells is removed from the portion of the

aquifer from which I pump water for my water rights described above, If Mr, Isom is granted the

AFFIDAVIT OF BARRELL E. MCDONALD -3



" Nov 1710 211p  Darmell EMNanoy ™ Donald 208 14 p2

right to legally pump from the island Wells at mote than twice the rate be can pump under hig
existing water rights, I Grly believe that I will soon be forced to drili deeper 10 aitempt to regain

the ability to divert the amounts ol water to which Lam entitied under my senfor water xights at great
expense (o me.

DATED this / 7 _day of November, 2019.

iRty
\\\\\\\‘ DU Rw%'

\\Q\

N S H""& a.dg sl Z "cfo’fn? "Z.E/ - _d.éfa?
& [ WNOTARy DARRELL & MCDONALD

o S ums =
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SUBSCRIBED AND SWORN to before me this | 7#Aday of Noyembe , 2010,

Notary Public for lIdaho
Residingat:_dpgo 2D
Comin, Expires:_=7 - 30 - /¢, .
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CERTIFICATE OF SERVICE

I hereby certify that on the

day of November, 2010, Iserved a true and correct copy of

the foregoing on the following persons in the manner designated below:

Chief, Natural Resources Division

Office of the Attorney General, State of Idaho

P. O. Box 44449
Boise, ID 83711-4449

The United States Department of Justice

Environmental and Natural Resources

Division

550 West Fort Street
Box 33

Boise, ID 83724

Idaho Departiment of Water Resources
Document Depository

P.O. Box 83720

Boise, ID 83720-0098

Mr. Paul Arrington

Barker, Rosholt & Simpson, LLP
113 Main Ave, West, Suite 303
P.O. Box 485

Twin Falls ID 83303-0485

Mr, Robert L. Harris

Holden, Kidwell, Hahn & Crapo, P.L.L.C.

P.O. Box 50130
1000Riverwalk Dr., Suite 200
Idaho Falls, ID 83405

W. Kent Fletcher
Fletcher Law Office
P.O. Box 248
Burley, ID 83318

AFTFIDAVIT OF DARRELL E, MCDONALD -5
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United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

United States Mail, Postage Prepaid
Hand Delivery

Facsimile, with copy by United States
Mail, Postage Prepaid

United States Mail, Postage Prepaid
Hand Delivery

Hacsimile, with copy by United States
Mail, Postage Prepaid
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLY

In Re SRBA ) PARTIAL DECREE PURSUANT TD
b L.R.C.P. 54tb) FOR I Coee !
Lase No. 39576 ) I by v )
) Water Right 34-02480A
NAME & ADDRESS: SPENCER ¥ TOQNE
ELEANCR TOONE
585 LILAG ST
BLACKFOQY [0 83221
SOURCE GROUNDWATER
POINT OF INJECTION INTO AND POINT OF REDIVERSION FROM THE BIG
LOST RIVER,
QUANT]TY: 0.79 CFs

THIS RIGHT AND RIGHT NOS. 34-07028& AND 34-07234 ARE LIMITED
70 A TOTAL COMBINED DIVERSION RATE OF .60 CFS AND TO A TOTAL
COMBINED ANNUAL DIVERSION VOLUME OF 1071 AF,

USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LINITED TO A
TOTAL COMBINED DIVERSIDN RATE OF 9.58 CFS.
COMBINED RIGHT NOS.: 34-00196D, 34-10100, 34-024918, 34-00195¢,
34~07028A AND 34-D7234.

PRIORITY DATE: 0570171986
POIRT OF DIVERSION: TO5N R26E 534 NESESW Within BUTTE County

TO4N R26E 526 NWNWNW  CINJECTION)

NWNWNW  CREDIVERSION}

PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY

IRRIGATION Irrigation Season 0.79 CFs
PLACE QF USE: IRRIGATION Within BUTTE founty

TO3N R27E 510 SWNE 39 NENW 29 NWNIY 38 SWNW 39

SENW 40 NWSE 39
224 ACRES TOTAL

USE OF THIS RIGHT WITH RIGHT NO. 34-07028A4 IS LIMITED 10 THE
IRRIGATION OF A COMBINED TDTAL OF 224 ACRES IN A SINGLE

IRRIGATION SEASON.
USE QF THIS RIGHY WITH THE RIGHTS LISTED BELOW IS LIMITED TO

THE YRRIGAYION OF A COMBINED TOTAL OF 306 ACRES IN A SINGLE

IRRIGATION SEASON,
COMBINED RIGHT NOS.: 34-00195D, 34-1010D, 34-D2491B, 34-00195C,

34-07028A AND 34-07234.

RULE 54(b) CERTIFICATE

With respect to the fssues determined by the above judgment or order, Tt 1s hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is po just reason for delay of the cntry of &
final judgment and that the court has and does hereby direct that the sbove judament or order shall be a fipal
fudgment upoen which execution may issue and an eppeal may be taken as providad by the i1daho Appellate Rules.

;‘:.-\;)\:.»-’i:u «.._-.,\Q ( ;IZ (5 s C'/ "/é:c!" '

DANITEL €. HURLBUTT, JR.
PRESIDING JUDGE
Snake River Basin adjudication

PARTIAL DECREE PURSUANT TO 1.R.C¢.P. S4(b) PAGE 1
NOV-26: 1997

Water Right 34-02480A
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IN THE DISTRICT COURT QF THE FIFYH JUDICIAL DISTRICT OF THE
SYATE OF IDAHQ, [N AND FOR THE GOUNTY OF TWIN FALLS

In Ra SRBA ) PARTIAL DECREE PURSUANT TO
) 1.R.C.P. S4(b) FOR o e oh : . i
Casa Ho. 39574 ) . va e SC ; !
] Water Right 34-07028A
NAME & ADDRESS: SPENCER W TOONE

ELEANOR TOONE
585 LTLAC ST
BLACKFCOT ID 83221

SOURCE: GROUNDWATER

POTRT QF TNJECTION INYO AND POCNT OF REDIVERSION FROM THE BIG
LOST RIVER.

QUANTITY: 4.3 CFS

THIS RIGHT AND RIGHT NOS. 34-02480A AND 34-07234 ARE LIMITED
TO A TOTAL COMBINED DIVERSION RATE OF 6.60 CFS AND TO A TOTAL
COMBINED ANNUAL DIVERSION VOLUME OF 1071 AF. .

USE OF THIS RIGHT WITH THE RIGATS LISTED BELOW (S LIMITED TO A ;
TOTAL COMBINED DIVERSION RATE OF 9.58 CFS. )
COMBINED RIGHT NDS.: 34-00194D, 34-1010Q, 34-024910, 34-00195LC,
34-02480A AND 3407234,

PRIGRITY DATE: 08/0171972
POINT OF DIVERSION: TOSN R26E §34 NESESH Within BUTTE County

T06H R26E 526 NWNUNW - (INJECTIONY

NWNWNY  (REGIVERSION)

PURPOSE AND
PERIOD OF USE: PURPDSE OF USE PERIOD OF USE QUANTITY

IRRIGATION Irrigation Season 4.3 CFs
PLACE OF USE; IRRIGATION Within BUTTE County

TO3N RZ27E S10 SWNE 39 . NENW 29 NWNW 38 Suhu 39

SENY 40 NWSE 39 |
224 ACRES TOTAL .

USE OF YHIS RIGHT WITH RLGHT NO. 34-02480A [S LIMITED YO THE i
IRRIGATION QF A COMBINED TOYAL OF 224 ACRES IN A SINGLE !

IRRTGATION SEASON.
USE DF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TO

THE IRRIGATION OF A COMBINED TQTAL OF 306 ACRES IN A SINGLE

IRRIGATION SEASON.
COMBINED RIGHT NOS.: 34-001960, 34-10100, 34-024918, 34-00195C,

34-024804 AND 34-07234,

RULE 54(b} CERTIFICATE

With respect to the {ssues determined by the above judgment or order, 1t is hereby CERYIFIED, in accordance
with Rule 54¢b), 1.R.C.P., that the court has determined thet there is no [ust reason for detay of the entry of o
final judgment and that the court has and dves hereby direct that the shove judgment or order shall be a final
Judgment tupan which axecution may issue and an eppeal may be taken is__pruvidad by the Idsho Appellate Rules.

- | \ rf‘-\\ ] V’
LE:K, ke o ';f{/«fsz,/('éfgc--
DANIEL C. HURLBUTT, JR.[ V

PRESIDING JUDGE
Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO [.R.C.P. 54(b) PAGE 1
NQOV-26-1997

Hater Right 34-07028A

EXHIBIT C



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, [N AND FOR THE COUNTY OF TWIN FALLS

PARTIAL DECREE PURSUANT TO o £ S

In Re SRBA 3}
} [.R.C.P. 34(b) FOR
Case No. 39576 b1 Z
) Water Right 34-07234 '
NAME & ADDRESS: SPENCER W TOONE -
ELEANOR TCUONE
585 LILAC ST
BLACKFOOT 1D 83221
SOURCE: GROLUNDWATER
POINT OF INJECTION INTO AND POINT OF REDIVERSION FROM THE 8i1G
LUST RIVER.
QUANTITY: 1.66 CFS

THIS RIGHT AND RIGHT NOS. 34-07028A AND 34-02480A ARE LIMITED
TO A TOTAL COMBINED DIVERSION RATE OF &.40 CFS AND TO A TOTAL
COMBINED ANNUAL DIVERSION VOLUME OF 1,071 AF.

USE OF THIS RIGHT WETH THE RIGHTS LISTED BELCH 1S LIMITED To A
TOTAL COMBINEO DIVERSION RATE OF 9.58 CFS.

COMBINED RIGHT NOS.: 36-00196D, 34-10100, 34-024918, 34-00195C,
34-07028A AND 34-02480A.

PRIORIYY DATE: 08715719739
POINT OF DIVERSION: TOSN R26E 834 NESESH Within BUTTE County

TO4N R26E 526 NWNWNW  {ENJECTION)

NWNWNW  (REDIYERSION}

PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIQD OF USE QUANTITY

IRRIGATION Irrigatian Season 1.66 LCFS
PLAGE OF USE: IRRIGATION Hithin BUTTE County

TOSN R27E 510 NENW ¢ NESY 40 NWSYW 33

82 ACRES TOTAL

USE OF TH1S RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED YO
THE IRRIGATION OF A COMBINED TOTAL OF 306 ACRES IN A SINGLE

IRRIGATION SEASON.
COMBINED RIGKT NOS.: 34-00196D, 34-10100, 34-02491B, 34-00195C,

34-07028A AND 34-02480A.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above Judgment or arder, it is hereby CERTIFIED, in accordance
with Rule 54({b), 1.R.C.F., that the court has determined that there {8 no Just reasen for delay of the entry of a
final Judgment and that the court has and does hersby direct that the sbove Judgment or order shall be & f{pal
Judgment upon which execution may issue and an appeal may be taken as provided by the rdeha Appellate Rules,

DANIEL C. WURLBUYT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PARTIAL OECREE PURSUANT TO 1.R.C.P. 54(b) PAGE 1
NOV-25-1997

Water Right 34-07234

EXHIBIT D
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/

i

Farm 2387 STATE OF IDAHO USE TYPEWRITER OR

b

DEPARTMENT OF WATER RESOURCGES RALEPQINT PEN

WELL DRILLER’S REPORT

State faw requires that this repart be 1lled with the Director, Department of Water Resourass
within 30 days after the completion or gbandonment of the welk.

1. WELL OWNER
Name SH CLE T oonle
addres L L, JRLR2 Mo S IA/3
Owner'sPermitNo, _F 4/ -~ 7 & o} §

7. WATER LEVEL

Statle watar lavel Q Q feat below land surface.
Flowing? O Yes 5 No G.P.M. flow
Artosian closec-inpressuro ____ pal,
Controlled by: [ Velve [ Cap O Plu
Tempereture _____OF. Quality _E?'M ai

2, NATURE OF WORK

Now wall [J Deapaned O Replasemant

.

8. WELL TYEST DATA
X Pump D Baller a Air O Other

O Abandoned (describa method of abandoning)

Disch G.P.M. Pumplng Lavel Hours Pumped
37350 z0” ¥ S—

3. PROPOSED USE

O Domostic [ Irelgation 1 Test (I Munlolpal

9. LITHOLOGIC LOG

O Industriel O Stack  OJ Waste Disposat or injectlon
N Depth Water
0 Other __ {specify type) gi::: From| To Materla! m
2" el y
4, METHOD DRILLED P25 &ggéz ? K 5L
¢ B b
O Rotery 0 Alr O Hydraulic 0O Reverse rotary g-g.'? L (A
X Cable O Dug [ Other = ’ﬁ— :
:rf’ B _. Yg.? s 2

6. WELL CONSTRUCTION

Casmg schedule. R ateal [0 Conerete O Other

From
M inches gg inches + _ / _ fast Z& feet -
Inches inches feet fept
inches inches feet feet
inches __ Inghes feat foot

Was casing drive shoo used? ' Yes 0J Mo

Was a packer or seal used? O Yes R No

Perforated? BYes ONo

How parforated? 3 Foctory [0 Knife 0 Torch

Slze of perforation _ Inches by Inches

Number
.lééﬂ perforations ,_,:2______ feat_,LZ___ foat

—__ poerforations foot foat

perforatlons faet feat

Well soreen \nstalled? O Yes X No

Manufacturar’s name

Type Model No,

”)f?fﬁ‘;@ﬁu B

Diameter Slot size Set from faet to famt

Ll.-"' (1)

Diameter Siot slze Set from feet to feat

Grovel pecked? [ Yes O No [ Slze of gravel 3

JAN 34 T80

Placed from fastto _ faet

Surface seal tepth gé Materiol used In spal: [ Cement grout

Deparment of vrater NESOurTes

03 Puddling clay A8 Woll cuttings

Seallng procodure used: O Slurry pit O Tamp, surface taosliy

0 Overhore to seal depth

&

" Methad of joining casmg. O Threaded AW&MBd 03 Solvent

Weld

O Cemented betwesn strata
Descrlbe aceess port

10,.
Waork startod ggg' P 22 finished Zﬂéz {42?

6. LOCATION OF WELL
Skatoh map losation must agree whth written jocatlon. Q%

Subdivision Nama

¥
P w—

I

i

2

1

L]

i

T

b —

ol

l.ot No. Block No.

County Aflf,ﬁ;&-
SE uTU 4 o0, IH_ T S N R I e

11. DRILLERS CERTIFICATION

I/We certify that all minimum well construction standerds were
complled with at the tima the rly was removed.

Flrm Name @’47%( :e/'é?' frm Nucgé,é_

Addres ,éﬁ&z,zm Dete

Sianed by (Flrm Ofﬁcial)
and
[Operator) L

i

USE ADDITIONAL SHEETS IF NECESSARY — F%‘[ﬁ WTEOPY TO THE DEPARTMENT



FOFf;219 -«
12778 ‘
e . SBtate of ldaho

DEPARTMENT OF WATER RESOURCES
FIELD REPORT

- 34 -72 34

Permit No,

| i

CONTACT WITH PERMIT HOLDER
DATE INITIALS REMARKS

O  Appointment letter mailed:

O  Telephone call méde:
{List Telephons No, used)

& Appointmant scheduled for:
( Date, time, location}

* EXAMINATION

Dete /2 AuewST 930 Accompanied by Spevcer “Teows Total Q measured
If source is surface water, estitnate total flow of source

Methods of measurement_Oc if5ce Meets Parmit requirements? ':f es
Measurement calculations: ORIFICE! Sex altached shest ligbees« (T332l da
3% Acres « 3.0 AFA/AC 2.84" orifice = RON.L AFA
= 247 AFA 1L 12" diamatr matafline
— 0.2 haad MLow)
= .6 eFg )2 §3Acw,02eB5fAL = (.L6cry
< 2
WELLMDIVERSION® MOTOR WMOTOR BLUMP PUMP MEASURING | CONDITION OF g
[ Hp MAKE _ | sERIAL D), MAKE | BERJALNO, nglcgrvre MEAS. DEV. REMARKS E":
nr
PD 2% | nlewman  [s1222/0% (Tuz.,.ﬁm) AOHE B oy 900d L
£ tanen Bonrber 4 ,ﬂceronz =
RO} 4 L0 f-: f;r STl F393 ) ki bine | Be0cRil YT 404 "
€ ¢ Ca g
" b 50D "‘"',5‘4“; “ | arsoce i/ 3-6029 "3{5"}“ P *

System Description MMJAMMA#WMNL
%MMJ—M—@“M&MW—LM

*Code with map on reverse side. Disregard coda if onty one.

RECOMMENDED AMOUNTS {rrigation requirement = 3.0 AFA/Acre
' USE Q {cfs) / V {afa) FROM TO
If"r"/ae\"Hon [ bl cF¢ LH49 " LA | plov

o~ -~
Total L. 66 ces ' a4q o o .
Remarks o Hoae piskdse 2D, 1% slaced oL an, 2~ FDIB. % & upauty
QI-\ Lost Rur ‘ 1eatd Drted 3 t
“ 4 5 K RE L :h’r‘o‘

- TR TR LA ue% jseckisn "10, T 3l 12,1?6 Rurre,
A e Vig d ?_Z}'{ s cambined u_('f‘j\ poBM ~20a7,
12 an S.2 Q cFs & A,r_ divected ot PD. { shaced F‘.Dj
aftached orifice  aelen (aton,
< thached map £ poict  oF dlvecion  (ocabion, il

1% _bm:l:r-.-[

EXHIBITF+" - - . S Ow&g&;w Nk
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MAP (Attach Aarial Photo)
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SCHEMATIG DIAGRAM OF SYSTEM

( tnclude distance from pump to measuring device, if applicy
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) & . . '}P Vi
! w‘:,t(s] ofdwersmn H . se 4, fed & Seeriow Y, TSN @24 E Gull6” Co
Placels) of Use :
7 NEY NW% o] — TOTALS
W owwe. | Ree | SRC o Trwe[swi | sex | wek] wwe|aws ] S| hen | NS | 5% | New | nwi]sws)] ek
8N Ja1e| /O 20 40|23 . 3>
oA 8%
Recom Amendments; =
O cCh .D. as reflected above O Add P.D. as reflected ahove
O ChediyP.U. as reflected above 0 Add P,U. as reflscted above O Other
E er's Signatﬂ"e’%ﬂ "!\7“.. .. 5 4. Date __2-2¢~-8(
Checleed by Al 4
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Paul Arrington

From: Spencer, Nick [Nick.Spencer@idwr.idaho.gov]
Sent: Friday, April 15, 2011 3:15 PM

To: Jim Speck

Cc: Fritschle, Carter; Paul Arrington; Rob Harris
Subject: FW: 34-2459 (Isom)

Hi Jim. It looks like there isn't any additional information beyond what has already been
scanned. NBS

----- Original Message-----

From: Holliday, Michael

Sent: Friday, April 15, 2011 2:34 PM
To: Spencer, Nick

Cc: Fritschle, Carter

Subject: RE: 34-2459 (Isom)

hi nick.

sorry for the delay on this. ernie was in my office a couple days ago, and I asked him if
there was additional info, other than what is now located in the files, which served as the

basis of his recommendation.
he said he didn't recall any other info. he said that the basis was the isom affidavit and

the letter from dave shaw.

I went thru the paper files and found nothing more than what has already been scanned.
michael

----- Original Message-----

From: Spencer, Nick

Sent: Friday, April 15, 2011 11:03 AM
To: Holliday, Michael

Cc: Fritschle, Carter

Subject: FW: 34-2459 (Isom)

Hi Michael. When you looked for this stuff were you able to find any files or other items
that hadn't already been scanned? NBS

----- Original Message-----

From: Jim Speck [mailto:jim@speckandaanestad.com]

Sent: Friday, April 15, 2011 10:40 AM

To: Spencer, Nick

Cc: Fritschle, Carter; Holliday, Michael; 'Paul Arrington'; rharris@holdenlegal.com
Subject: RE: 34-2459 (Isom)

Nick,

Any progress on this request? Enjoy your weekend.

----- Original Message-----

From: Spencer, Nick

Sent: Monday, April 11, 2011 1:06 PM
To: Jim Speck



Cc: Fritschle, Carter; Holliday, Michael

Hi Jim. Carter and Michael are looking for what we have. Michael is the one with the access
to the original paper claim files, but he has been involved in preparation for a settlement
conference this afternoon, and won't be able to see what he can find until after that is

finished.
We'll let you know as soon as we can. NBS
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/ DISTRICT COURT-SRBA
Fifth Judicial District

MAR 2 8 2011

County of Twin Falls - State of jdeha

By

Clerk

Deputy Cierk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

ORDER DENYING MOTION FOR
SUMMARY JUDGMENT

In Re SRBA

Case No. 39576
SUBCASE NOS.: 34-2459, 34-2460,

34-2461, 34-2462, AND 34-10925

I. PROCEDURAL BACKGROUND

These water rights relate to a Motion to Set Aside Partial Decrees filed by Mitchell Sorensen.
The Motion to Set Aside seeks to add points of diversion at two wells which were not included in the
Partial Decrees. An Amended Director’s Report was filed by IDWR December 10, 2009,
recommending the two wells as additional points of diversion. Objections were filed by several
parties. A Motion for Summary Judgment was filed Nov. 4, 2010, by Isom Acres Limited
Partnership, Charles Isom, and Don Isom (hereafter collectively referred to as “Isom”). The Motion
addressed the Objections filed by Big Lost River Irrigation District (hereafter “BLRID”) and by
Doug Schureman, Jim Huelsman, and Tyler Felton (hereafter collectively referred to as
“Schureman’). Prior to the hearing on summary judgment, Isom and BLRID reached a settlement.

The Motion for Summary Judgment continued as to Isom and Schureman. The Motion for Summary

Judgment does not assert that the two wells must be added under the summary judgment standard.
However, the Motion argued that vdlurne and acreage should be determined as a mattér of law.
II. FACTS ,

These water rights were claimed by Willard Bell in the late 1980s. Willard Bell was the
predecessor in interest to Isom. In October 1990, Mr. Bell filed Amended Claims for his entity,
Crater Farms, Inc. The Amended Claims included two attached maps. The first map showed the
place of use for three points of diversion referred to as the Airport Wells. The second map showed

points of diversion called the Island Wells.

ORDER DENYING MOTION FOR SUMMARY JUDGMENT
S:/BASIN FOLDERS/340RDERS/2459. ETAL.DENY MOTN S.J.
3/28/11 Page 1
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The legal descriptions for the Island Wells were not included in the amended claims.
Consequently, the Director’s Reports did not include the Island Wells as points of diversion for
water rights 34-2459, 34:2460, 34-2461, 34-2462, and 34-10925. No objections were filed, and
Partial Decrees were issued in 1997. The Partial Decrees only included points of diversion at the
Airport Wells. Isorm’s Motion to Set Aside Partial Decrees and subsequent Amended Claims
asserted that the Island Wells are valid points of diversion based on an accomplished transfer. Isom
asserted that the Island Wells were historically used as alternative points of diversion when the
Airport Wells did not produce sufficient water.

The Court allowed reopening of the Partial Decrees. IDWR examined the Amended Claims
and the facts related to the Island Wells. IDWR issued Amended Director's Reports in December
2009. The Amended Director’s Reports recommended adding points of diversion at the Island
Wells. The Amended Director’s Reports included a condition to protect existing water rights from
injury:

Pursuant to a call, in times of scarcity, the diversion of water under this right

from the two wells in TOSN R26E S34 SENWSW and T04N R25E S3
NESENW has a priority date of May 18, 1982.

After the Amended Director’s Reports were issued, Objections were filed by Schureman on
quantity, volume, point of diversion, and place of use elements. Isom filed a Motion for Summary
Judgment arguing that no genuine issues of material fact remain on the volume and acreage
elements. It is undisputed that genuine issues of material fact remain as to the points of diversion.

III. STANDARD OF REVIEW

Summary judgment is appropriate under LR.C.P. 56(c) only when the pleadings, depositions,
admissions, and affidavits show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.

IV. ANALYSIS

Isom argued that there are no genuine issues of material fact as to volume and acreage since
these elements were previously determined in the Partial Decrees. Isom asserted that Objections to
volume and acreage are barred by claim preclusion or issue preclusion.

‘ A Claim Preclusion and Issue Préclusion do not Baf Objections l

The combined volume limitation and total acreage for place of use were not objected to prior

to entry of the Partial Decrees. The volume limitation and total acreage remained unchanged in the

Amended Director’s Reports. After the Amended Director’s Reports were issued, however,

ORDER DENYING MOTION FOR SUMMARY JUDGMENT
S:/BASIN FOLDERS/340RDERS/2459. ETAL.DENY MOTN S.1.
3/28/11 Page 2



Schureman filed Objections to those elements.

Isom argued that Schureman’s Objections fail as a matter of law because volume and acreage
were determined in the Partial Decrees. Isom reasoned that either claim preclusion (res judicata) or
issue preclusion (collateral estoppel) bar Schureman’s Objections.

Claim preclusion (res judicata) only bars a subsequent action if three requirements are met:

1) the same parties; 2) the same claim; and 3) a final judgment. Andrus v. Nicholson, 145 Idaho 774,

777-78 (2008). Issue preclusion (collateral estoppel) bars a subsequent action if five requirements

are met: 1) the party against whom the decision is asserted had a full and fair opportunity to litigate
the issue; 2) the issue decided in the prior litigation was identical to the issue presented in the present
action; 3) the issue asked to be precluded was aétually decided in the prior litigation; 4) there was a
final judgment on the merits; and 5) the party against whom the issue is asserted was a party or in
privity with a party to the litigation. Waller v. State, Dept. of Health and Welfare, 146 Idaho 234,
192 P.3d 1058 (2008).

1. Claim Preclusion (Res Judicata) Does Not Bar Objections

The facts here do not bar these Objections under claim preclusion (res judicata). The first

requirement is that the Partial Decrees involved the same parties. All parties to these subcases are
parties to the SRBA. Thus the prior decision involved the same parties. Although the Partial
Decrees conj[ained a Rule 54(b) certification, the judgments were final only if the Motions to Set
Aside are denied. However, the Amended Claims do not constitute the same claims as the original
claims. The Amended Claims seek to add the Island Wells which is a significant change to the use of
these water rights. Adding the Island Wells could impact the other elements.

In order for this Court to bar Schureman’s Objections based on claim preclusion, the

Amended Claims would have to have virtually no impact on the elements to which an Objection was

filed. That is not the case here. Isom asked to include the Island Wells, but seeks to bar
Schureman’s Objection on volume and total acreage. However, the additional points of diversion
significantly change the claims. The addition of the Island Wells may raise concerns on other
elements where none existed before. For example, a water user might not object to volume or
acreage on wells that are not in close proximity -to his water use. However, a water user might object
to the same volume and acreage on wells in proximity to his use. It follows that the Amended Claims
are not the same as the original claims. Thus, the court finds that Schureman is not barred by claim

preclusion from filing Objections. The Amended Claims raise new concerns which were not at issue

ORDER DENYING MOTION FOR SUMMARY JUDGMENT
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before. It follows that Schureman is not barred by claim preclusion.

2. Issue Preclusion (Collateral Estoppel)

The facts do not bar these Objections tnder issue prechision. The issues involved in the
original Partial Decree are not identical to the current issues. The ofiginal claims did not assert the
Island Wells as pointé of divérsion. ‘T’hus,* the change in points of diversion raises new issues which
are not identical to the issues brought in the original claims. The change in issues denied the parties a
full and fair opportunity to litigate the issue. The parties against whom the Partial Decrees are
asserted did not have a full and fair opportunity to litigate the issues. Consequently, the Objectors
did not have a fair opportunity to litigate the elements of volume or acreage as they relalte to the
Island Wells. In addition, the issues of volume and acreage determined in the Partial Decrees are
not identical to a determination of volume and acreage with the addition of the Island Wells. While
parties may not oppose the volume pumped from the decreed Airport Wells, there may be opposition
to volume and acreage for water pumped from the Island Wells. Finally, it follows that the issues
sought to be precluded (volume and acreage) were not decided in the Partial Decrees.

Volume and acreage elements were not a concern when the points of diversion were only at
the Airport Wells. But volume and acreage raise different concerns when the Island Wells are
possible points of diversion. Consequently, this Special Master concludes that the Objections are
not barred by issue preclusion.

B. Licenses Do Not Bar Objections

Water rights 34-7037 and 34-7138 were previously licensed with a place of use of 1980
acres. Isom argued, therefore, that the licenses determined volume and, thus, bar Schureman’s
Objections. However, the licenses did not decide the volume limit now sought by Isom. The
licenses allowed 3.5 acre feet per acre for a total of 6,930 acre feet. The Amended Director’s Report
increased the total acre-feet limit to 8,441.5 acre feet. Isom said the increased volume merely
accounts for conveyance losses over the eight miles the water must travel. Isom’s position does not
show that no genuine issues of material fact remain. Isom seeks not merely to rest on the licenses.
Isom seeks additional volume to account for the conveyance loss from the new points of diversion.
The licenses did not de’qermine an additional volume for conveyance loss. The Objections question
whether fhé additilorfléﬂ péinté of di,;_fcrs;ion are j,{lsti-ﬁéd 'and,‘i—f S0, what additiqnéll volume should be
added for conveyance loss. Since the liqenSes' did not address the additional volume, and since the

additional volume directly relates to the additional points of diversion, genuine issues of material fact

ORDER DENYING MOTION FOR SUMMARY JUDGMENT
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remain. Summary judgment is denied.
C. Use of Island Wells Prior to 1987

In order to establish a valid accomplished transfer, a claimant must show the change occurred
prior to 1987. Thus, Isom must show use of the Island Wells prior to 1987. LC. § 42-1425.
Genuine issues of material fact remain as to the use of the Island Wells prior to 1987.

A license exam for water right 34-7037 shows that both Island Wells were drilled prior to
1987. The first well was drilled in August 1976. The second well was drilled in May 1982.
Affidavit of Rob Harris, Exhibits D & E. IDWR concluded a field exam and licensing report in
August 1985. Affidavit of Paul Arrington, Exhibit F.

Power records show only a small amount of power was used in conjunction with the Island
Wells between 1984 and 1987. Records of Big Lost River Electric show no groundwater was
pumped in 1984. Only a small amount was pumped in 1986. More power was used in 1987. (Feb.
12, 2009, letter from Dave Shaw to IDWR)

Crater Farms Inc. and BLRID entered agreements in 1974, 1978, 1979, and 1980 to
- convey water through the Munsey Canal. Affidavit of Paul Arrington, Exhibit A-D. However,
the agreements in the 1970s and 1980s refer to the legal description for the Airport Wells.

Although affidavit evidence shows that both Island Wells were drilled prior to 1987,
evidence of power use prior to 1987 shows little use of these wells. Additionally, it is unclear
whether the Island Wells were used to the extent of becoming alternative points of diversion prior to
1987. Genuine issues of material fact remain as to the Island Wells use prior to 1987 and whether
the use was extensive enough to assert they were alternate points of diversion.
D. Injury Analysis Required

Schureman alleged that if an accomplished transfer to the Island Wells occurred, the use
injured existing users, in violation of I.C. § 42-1425.

Schureman requested a remand during the summary judgmé;t briefing. Both Schureman and
Isom quoted this Special Master’s previous decision in subcase 29-271 (City of Pocatello). In the
Order on Summary Judgment the court discussed remand relating to accomplished transfers:

However duplicative a formal remand may be, it is provided: for when an objection is
filed relating to I.C. § 42-1425. Here, an objection was filed that relates to the
accomplished transfer portion of the claim. To the extent Pocatello seeks a formal
remand to IDWR, the motion is granted. These subcases are “remanded” to IDWR,
with the Special Master retaining concurrent jurisdiction. The remand will consist of
additional information or evidence being presented to IDWR. After IDWR considers
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the additional information, its conclusions may be reported in an Amended Director's

Report or a Supplemental 706 Report. The Amended. Director’s Report or

Supplemental 706 Report should contain explanatory material stating the basis for its

recommendatiori-and should address injury to‘existing water rights. To be clear, the

_remand is not intended to be a separate administrative transfer proceeding, but is to

be part of the record for this case.

Order on Summary Judgment (Subcases 29-271 et. al.) (Aug. 18, 2006)

In those subcases, the request for remand was honored by allowing the parties to provide
IDWR with information about possible injury. However, the remand request was never allowed as a
shield to summary judgment. The same analysis applies here. This court would allow a “remand” to
IDWR on the issue of injury relating to the claimed accomplished transfer. If such arequest is made,
the “remand” would not necessarily require IDWR to hold a formal administrative hearing. The
“remand” would allow the parties to present evidence or information to IDWR relating to the
accomplished transfer and the injury to existing water rights. IDWR could then consider the
information and report its conclusions as to injury in an amended director’s report or a supplemental
706 Report. The conclusions reached by IDWR would be part of the record for these subcases. If
the matter goes to trial, IDWR would be asked to explain the basis for its conclusions as to injury
when it is called as a witness.

However, motions for summary judgment must succeed or fail on their own merits. A party
would not defeat a motion for summary judgment by merely requesting a “remand” to IDWR. Here,
the remand request is insufficient to defeat summary judgment. The Amended Director’s Report
clearly shows that IDWR considered the injury issue. That is so because the Amended Director’s
Report contained language indicating that an injury analysis was made. IDWR added language in the
Amended Director’s Report which attempted to protect existing water rights:

Pursuant to a call in times of scarcity, the diversion of water under this right from the

two wells in TOSN R26E S34 SENWSW and T04N R25E S3 NESENW has a

priority date of May 18, 1982.

On the other hand, this language does not provide a shield for Isom. Although the proposed
language ceuld offer protectioll to existing water rights, there are genuine issues of material fact as to
whether the language is sufﬁc1ent to protect agamst the injury alleged by Schuréman.

Isom argued that the language protects against injury as a matter of law. Isom cited a pr10r

decision in Basin 34 which dealt with an accomplished transfer. Master’s Report and

Recommendation (Subcases 34-256 et. al.) (February 19, 1999) In that group of subcases, senior
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water users filed Objections to the Director’s Reports for groundwater rights in the Lost River Valley
which involved accomplished transfers. The senior water users asked the court to reject changes in
the place of use for rights which were transferred to an area known as Era Flat. The senior water
users asserted that the water rights injured existing water rights. The Master’s Rép_brt and
Recommendation agreed with the Director 's Report allowing the change in place of use. However,

the decision was made after a trial on the merits. The decision was not made on summary judgment.

These subcases present a very different scenario. This litigation is not in the trial phase; it is
in the summary judgment phase. Thus, the court must determine whether genuine issues of material
‘fact exist as to injury. Norman K Sowards owns groundwater rights which are pumped from a well
just north of the Island Wells. 4ffidavit of Norman Sowards. During the 1994 irrigation season, Mr.
Sowards states his wells became inadequate for irrigation once nearby wells were brought on line.
As a result Mr. Sowards says he had to drill deeper wells and install a larger pump.

Darrell McDonald owns water rights which are pumped from a well located between the two
Island Wells. Affidavit of Darrell E McDonald. Mr. McDonald states that the bowls for his pump
had to be lowered and the horsepower increased for his pump during 2004. The improvements were
required to compensate for the dropping water table. The Affidavit also asserted that water pumped
from the Island Wells is removed from the portion of the aquifer which impacts Mr. McDonald. Mr.
McDonald asserts that he faces injuries not protected by IDWR’s proposed- language. He asserts that
the accomplished transfer would allow additional pumping which would require him to drill deeper
to utilize his water rights. In addition, the Objections assert that “the accomplished transfer of these
water rights to add two new wells will injure water rights in the area of the new wells.” Genuine
issues of material fact remain as to injury.

V. CONCLUSION

Isom seeks to add two points of diversion to water rights which were partially decree in 1997.
A Motion for Summary Judgment was filed which argued that the volume and acreage for these
water rights should be determined as a matter of law. Isom reasoned that the 1997 Partial Decrees
determined both volume and acreage. Thus, Isom urged the Court to cut off Schureman’s Objections
on volume and acreage. Isom conceded that genuine issues of_féct remain as to the addition on the
Island Wells, but asserted that claim preclusion or issue preclusion should bar the relitigation of

volume and acreage.

The Court finds that neither claim preclusion nor issue preclusion bars Objections as to
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volume or acreage. Although Isom views these elements as isolated from the point of diversion
elements, the Coiirt finds the ‘elements to be in’tertWiri"_ed. C‘énsEQuently; claim ‘pr'eclﬁSion; fet_i_ls
because the proposed change to point of diversion changes the entire water right claim. Accordingly,
the Amended Claims for these rights do not constitute the same clairis as those otiginally filed.
Claim preclusion fails.

Issue preclusion fails because the issues raised in the Partial Decrees are different than those
asserted in the Amended Claims. The addition of the Island Wells raises new issues of fact and law.
The parties against whom Isom seeks to assert the Partial Decrees’ determination of volume and
acreage did not have a full and fair opportunity to litigate the issues. Thus, issue preclusion fails.

The licenses did not determine the volume limit now sought by Isom which seeks additional
volume to transport the water over eight miles. Genuine issues of material fact remain. Finally, the
question of whether the language proposed by IDWR is sufficient to protect existing users from

injury raises genuine issues of material fact. Consequently, simmary judgment is denied.

DATED: March _&_8_, 2011. %
Lt LY, oy
g’

BRIGETIE BILYEU’
Special Master
Snake River Basin Adjudication
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