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SPLIT REVIEW ANALYSIS - 36-00003

A Review of the SRBA Claims and kecommendations of 36-00003 Portions.

November 14. 1997 by Steve Clelland

Stock use.

f{ingston I

Stoeck use.
_ Fishuse!
Trial set: 12/17/97

 Harbison " Late Obj. filed

: Vemon - | 20 | 100 0| 50 | o 0 | 60 | SF5-10/21/97

_ | Special Mstr. Rec.

.Bﬁcke}e Farms  Partial Decree?

« o O =m ®m T 0

_ Split into K-L-M
by Ownership
- Change

: -  Stock use.
g b Fish use?

This Claim
Disallowed.*

D 00T 19518 S See Footuote”

* Listings for Diversion Rates reflect the irrigation flow rates only, No Stockwater rates are listed.

! Commercial fish production did not begin as a use until the early 1970’s. Not a decreed use, Not
recommended.

? Partial Decree issued for this right on March 6, 1997.

* Commercial fish production did not begin as a use until the early 1970’s. Not a decreed use, Not
recommended.

¥ 36-00003M if reinstated as a valid right would apply to 18.5 acres.
* Total Acres would increase to 526.5 acres if right 36-00003M is reinstated. Based on rates shown,

remaining flow portion of this right is 0.46 cfs; some or all of this amount may be associated with the
disallowed right 36-00003M.



Clelland, Steve

From: Clelland, Steve

Sent: Wednesday, May 09, 2001 2:35 PM
To: ‘pbpc@micron.net’

Cc: Kelly, Vicki

Subject: 36-00003 split and decree exhibits
Dear Pat,

here are the jpegs we talked about. They don't save from the ArcView program as clean as they print from ArcView but it
is the only way to save a file version at this time. | have two files showing the decreed borders; one is with labels. The third
jpeg is the last known POU shapes before the Trial. Very little has changed with the shapes since the Trial. The area

between 3D and 3M was not fully resolved as to ownership at the time of the Trial and is still uncorrected or altered as
shown.

Here are the acre calculations for the shapes as shown:
3B =129 acres

3D=49
3M =16
3F =40
3K=1.1
3L=14.8
3C =91

unknown part = 4.6

Please let me know if | can help with more GIS prints or information.

Steve
4 49 4

36-00003 05-19 36-00003 -05-19 36-00003 splitsjpg
decreed.|pg decreed IlabJp...

PS: | decided to add one more showing the Splits with the Decree shapes overlayed.

T

e

36-00003 splits decree
overlay...
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ALAN G. LANCE
ATTORNEY GENERAL

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

PETER J. AMPE

Deputy Attorney General

Natural Resources Division

700 W. Jefferson Street, Room 210
P. O. Box 44449

Boise, ID 83711-4449

Telephone: (208) 334-2400

FAX: (208) 334-2690

ISB# 5209

Attorneys for the State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA Subcase Nos. 36-00003A; 36-00003B; 36-00003C;

36-00003F; 36-00003K; 36-00003L and 36-00003M

Case No. 39576 AFFIDAVIT OF STEVE CLELLAND

STATE OF IDAHO )
) ss.
County of Twin Falls )
Steve Clelland, after being duly sworn upon oath, deposes and states as follows:

1. I am a Senior Water Resource Agent with the Idaho Department of Water

Resources (“IDWR”). I make the following statements based on my personal knowledge.

AFFIDAVIT OF STEVE CLELLAND, Page 1



2 I make the following statements in response to a request from the State of Idaho
to explain the basis for recommendations made by IDWR for the several rights split off from
water right no. 36-00003 and in response to the SRBA District Court’s Order for Additional
Information and/or Clarification on Challenge, Subcase Nos. 36-00003A, 36-00003B,
36-00003C, 36-00003F, 36-00003K, 36-00003L and 36-00003M (September 30, 1999).

3. Water Right No. 36-00003 is based upon the third water right decreed in New
International Mortgage Bank v. Idaho Power Co., District Court of the United States for the

Southern Division of the District of Idaho, In Equity No. 1602 (1932) (“New International

Decree”), to the New International Mortgage Bank for 20 cfs from Billingsley Creek with a

priority date of September 10, 1884. The other water rights contained in the New International

Decree were numbered in the same manner, for example the sixth right listed was assigned water
right no. 36-00006, the twentieth water right listed in the decree was assigned water right no. 36-

00020, etc. These numbers were assigned to the various rights decreed in the New International

Decree many years prior to the start of the Snake River Basin Adjudication. Any Claim for a
water right not previously decreed, licensed or claimed pursuant to statute would receive a water
right number of 36-1xxxx, i.e. 36-10001.

4. I conducted the investigation relating to the claims for water from water right no.
36-00003 and the water rights split off of that right including: 36-00003A, 36-00003B,
36-00003C, 36-00003D, 36-00003E, 36-00003F, 36-00003G, 36-00003H, 36-00003J,
36-00003K, 36-00003L and 36-00003M. I prepared the Director’s Reports for these claims.

5. At hearing on the above captioned claims on June 8, 1998 I testified that the place

of use as decreed to water right no 36-00003 in the New International Decree overlapped in part

with the place of use to water right no 36-00019 as decreed in the New International Decree (the

AFFIDAVIT OF STEVE CLELLAND, Page 2



Harlan Bell Right for 2.16 cfs). Tr Vol. I, p. 216, L. 17 — p. 217, L. 17. After further review of
the files and trial exhibits, that is incorrect, the places of use originally decreed do not overlap,

but the two places of use claimed did overlap with the place of use decreed to water right no. 36-

00019 in the New International Decree.

6. In examining the GIS Shape Files submitted as trial exhibits, it appears that the
places of use for 36-00003B and 36-00003D as recommended by the Special Master in the

SRBA, overlap the place of use previously decreed to 36-00019 in the New International Decree.

See Trial Exhibits 1, 3 and 5. This statement is based upon the assumption that the Special
Master recommended the rights in accord with the Shape Files (Trial Exhibits 3 and 5). Based
upon the same information and assumption, each of these rights also overlaps a portion of the

place of use originally decreed for the 36-00003 Right in the New International Decree as well.

From the Trial Exhibits, I am unable to precisely determine how many acres of each water right,
as recommended by the Special Master, are within the place of use decreed 36-00019 in the New

International Decree. The Special Master’s Recommendation does not specify where in the

quarter-quarter section the acres are, i.e. the acres could be in the W'z or the E'2 of the quarter-
quarter section.

7. I obtained and examined the Assessor’s Title Plat, relevant portions attached
hereto as Exhibit 1, for this area. The Appraiser’s Title Plat shows the lots that 36-00019 was
decreed to (lots 16, 27, 37, Section 27). Comparing the Title Plat with the Shape File, Trial
Exhibit 9, and assuming the Special Master recommended 36-00003M (as part of 36-00003F) in
accord with Trial Exhibit 9, it does not appear that the recommended place of use for 36-00003M

overlaps with the recommended place of use for 36-00019 in the New International Decree.

AFFIDAVIT OF STEVE CLELLAND, Page 3



Instead, all of these acres are in the EY2 of the NWY%SW'4 of Section 27, part of the place of use

decreed to 36-00003 in the New International Decree. See Trial Exhibits 1 and 11.

8. In my examination of all information and maps provided to IDWR during my
investigation of the above captioned rights, I determined that the place of use decreed to

36-00019 (Lots 16, 27 and 37) in the New International Decree are the same tracts excluded

from the place of use of 36-00003 (Tracts 16, 27 and 37) in the New International Decree.

9. From my investigations, I am aware of three claims for irrigation within the place

of use decreed to water right no. 36-00005 (Amanda Gooding, 3 cfs) in the New International

Decree. All claims were made by the current owner of the 160 acres decreed under water right

no. 36-00005 in the New International Decree. The first claim has been decreed by the SRBA

District Court to Buckeye Farms, Inc. for one acre as part of the 260 acres decreed under water
right no. 36-00003H. The Second and Third claims were also made by Buckeye Farms, Inc.

under the first and second rights decreed in the New International Decree (36-00001 and

36-00002). These two rights have Riley Creek as the source. The place of use is being irrigated
with Riley Creek water. IDWR recommended 152 acres under 36-00002. IDWR recommended
38 acres under 36-00001, all 38 acres are within the 152 acres recommended under 36-00002.
These rights have been partially decreed. Therefore, IDWR recommended a total of 153 acres of
the 160-acre place of use to Buckeye Farms under 3 separate water rights with two separate
sources.

10.  From my investigations and review of relevant files, I cannot find any other
claimant who attempted to claim a place of use for the 160 acre place of use decreed to 36-00005

in the New International Decree (S¥2SW' and SY¥2SEY) other than that described in paragraph 9,

above. From my investigations and review of relevant files, I cannot find any other claimant

AFFIDAVIT OF STEVE CLELLAND, Page 4



who attempted to claim a place of use for the 30 acre place of use decreed to 36-00019 in the

New International Decree other than above described claims split from the 36-00003 Right.

From my investigations and review of relevant files, it appears no one claimed a water right for

the 30 acre place of use decreed to 36-00019 in the New International Decree from Riley Creek,

which would correspond to the 36-00020 Right.
11. From my investigations and review of relevant files, Buckeye Farms, Inc. is the

current owner of the 160 acre place of use decreed to 36-00005 in the New International Decree

(SY2SW4 and SYASEY of Section 27, TO7S, R13E B.M.). Other than those described in
paragraph 9, above, Buckeye Farms, Inc. made no claim for a water right appurtenant to the
S¥2SWVs and SV2SEVs of Section 27, TO7S, R13E B.M. nor did Buckeye Farms claim water right
no. 36-00005.

12. From my investigation of water right no. 36-00003G, I determined that this water
right had been split off from the 36-00003 right and applied to a new place of use outside of the
original place of use for 36-00003. That determination is based, in part, on a copy of a letter
from H.F. LeMoyne to George Lemmon (April 14, 1959), attached hereto as Exhibit 2, stating
that 20 inches of water had been sold and was to be used in a new place of use. I found no
evidence to contradict this letter.

13.  From my investigation of water right no. 36-00003E, I determined that this water
right had been split off from the 36-00003 right and applied to a new place of use outside of the
original place of use for 36-00003. That determination is based, in part, on representations made
by the Claimant of 36-00003E during an on site exam visit on or about September 13, 1990.
Claimant confirmed that 36-00003E had been purchased from the 36-00003 right and moved to a

new place of use. I found no evidence to contradict this assertion of the Claimant.

AFFIDAVIT OF STEVE CLELLAND, Page 5



14.  Ihave examined the Master Title Plat for TO7S R13E and Mineral Survey Nos. 1
and 801. These maps confirm that no part of 36-00003, 36-00005 and 36-00019, as decreed in

the New International Decree overlap or share a place of use.

15. All of the original claimants of the above captioned water rights submitted only
one notice of claim for non de minimis uses. None of these claimants claimed more than one
irrigation water right as appurtenant to any claimed property.

16. I have examined all claim notices, director’s reports, Special Master’s
Recommendations and Partial Decrees for all rights split from water right 36-00003. With the
exceptions noted in paragraphs 6, 9, 12 and 13 above, all of the rights split from water right

36-00003 are within the place of use decreed to 36-00003 in the New International Decree, and

with the exception of one acre noted above in paragraph 9 above, none of the rights split from

water right 36-00003 are within the place of use decreed to 36-00005 in the New International

Decree.

FURTHER, YOUR AFFIANT SAYETH NAUGHT.

Dated this day of October 1999.

STEVE CLELLAND

SUBSCRIBED AND SWORN to before me this dﬁ day of October, 1999.

““ PLLLL] ] t'."d’
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1341 Fillmore St #200
Twin Falls, ID 83301-3380
Phone: (208) 736-3033

aX

To: Peter Ampe From: Steve Clelland
Fax:  (208) 334-2690 Date: October 15, 1999
Phone: Pages: 1 + cover

Re: 36-00003 Split Affidavit ccC:

O Urgent O For Review O Please Comment [ Please Reply O Please Recycle

«Comments: Here is the Affidavit signature page. Everything looks correct to me.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 15" day of October caused to be served a true and correct

Patrick D. Brown
109 S. Adams St.
Jerome, ID 83338

Dana Hofstetter

Beeman & Hofstetter
P.O. Box 1427

Boise, Idaho 83701-1427

Maria Yvonne Anderson
5151 Umatilla Street
Boise, ID 83709

IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

AFFIDAVIT OF STEVE CLELLAND, Page 7

copy of the foregoing AFFIDAVIT OF STEVE CLELLAND by the method indicated.

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

Certified Mail #

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

ROOOO O000" 00008 RO0O000

PETER J. AMPE

Deputy Attorney General
P9290naa.doc



1341 Fillmore St #200
Twin Falls, ID 83301-3380
Phone: (208) 736-3033
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To: Peter Ampe From: Steve Clelland

Fax: (208) 334-2690 Date: October 15, 1999

Phone: Pages: 1 + cover

Re: 36-00003 Split Affidavit CccC:

O Urgent O For Review O Please Comment [ Please Reply O Please Recycle

*Comments: Here is the Affidavit signature page. Everything looks correct to me.
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State of Idano

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866
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RECEIVED
0CT 011999 oy
v 20
Department of Weter Resources ,;3 Tiitan R 00
e
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 'I'HE )’ ;° 3
,.i 1~
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS =~ —.___ ™

~

InRe SRBA Subcases 36-00003A, 36-00003B, 36-
00003C, 36~00003F, 36-00003K, 36-
Case No. 39576 00003L and 36-00003M
ORDER FOR ADDITIONAL
INFORMATION AND/OR
CLARIFICATION ON
CHALLENGE

N N N S Nt ot Nt ot

L
ORAL ARGUMENT ON CHALLENGE

These subcases were argued before the Court on September 22, 1999. Afier
further review of the record and files of these subcases, the briefing provided, and the
oral arguments, the Court determines that it cannot reasonably determine the issues at
hand without additional information from the parties and/or clarification. Therefore, the
Court orders the information/clarification of the hereinafier enumerated matters from the
respective parties no later than 5:00 p.m. on Friday, October 15, 1999. After receipt
thereof, and unless other questions arise, this Court will consider the matters fully
submitted for decision.

1L
NEEDED INFORMATION/CLARIFICATION

ITEM 1: “PURPOSE OF USE” QUESTION. Inreview of the New International
Decree, the decreed rights begin on page 3 thereof. The first right is for 12 cfs from
Riley Creek with a priority date of May 1, 1883. Judging by the other numbers assigned
by IDWR to various rights under this decree, the Court assumes this to be the 36-00001

COURT'S REQUEST FOR ADDITIONAL
INFORMATION AND/OR CLARIFICATION ON CHALLENGE
G:\CHALLNG\36-00003A\Request for Info_Clarification.doc Page 1 ofé
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right. The second right is for 12 cfs from Riley Creek with a priority date of October 1,
1908, The Court assumes that IDWR assigned this right number 36-00002. The third
right is on page 4 of the decree and is for 20 cfs from Billingsley Creek with a priority
date of September 10, 1884. This right was assigned number 36-00003 by IDWR and is
at issue in these subcases. The next, or fourth right (going by sequence in the decree) is
to Mary Curran, 15 cfs from Billingsley Creek with a priority date of September 10,
1884. The fifth right decreed is to Amanda J. Gooding for 3 cfs from Billingsley Creek
with a priority date of September 10, 1884, IDWR assigned this the number 36-00005.
Continuing in order of listing, the eighteenth listed right (by this Court’s count) i3 to
Harlan Bell, 2.16 ¢fs from Billingsley Creek with a priority date of September 10, 1834.
For some unknown reason, IDWR assigned this right number 36-00019.

With the foregoing backdrop, on page 3 of the decree, the last 3 lines of the first
full paragraph provide:

...and decreed to have the use of, and the right to use for, the irrigation of
its hereinafter described land and for domestic and other purposes
thereon, the following amounts of water, to wit: [Emphasis added].

Then, the first 12 cfs right is listed stating a point of diversion, followed by the
second 12 cfs right, also stating a point of diversion (which this Court above stated
assumed were assigned 36-00001 and 36-00002 respectively). Then on page 4, the
36-00003 right for 20 cfs is listed stating a point of diversion. Going to the next
described rights (Mary Curran followed by the 36-00005 right to Amanda Gooding),
immediately preceding these described rights, in the fourth line down from the top of
page 6 is the language, “for irrigation, domestic, power and other purposes..
(Emphasis added). No other “purposes of use” language appears in the decree for the
decreed rights described thereafter beginning with the Mary Curran right referred to
above until near the end of the entire decree, the unnumbered 30™ page captioned “Big
Bend Irrigation and Mining Company.” The fifth line of that page reads: “use for
irrigation and domestic purposes the following amounts...” (Emphasis added).

COURT'S REQUEST FOR ADDITIONAL
INFORMATION AND/OR CLARIFICATION ON CHALLENGE
GACHALLNG\36-00003 A\Rcquest for Info_Clarification.doc Page 2 of 6
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Now, back to page 4 of the decree and in reference to the three rights decreed to
the New International Mortgage Bank (the 12 cfs, 12 cfs and 20 ¢fs rights at issue here),
the paragraph immediately before the legal description of the land to which these rights
are appurtenant provides:

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED, That the
amounts of water heretofore set out, diverted from said natural water
supply at the points of diversion heretofore mentioned and set out, are
necessary for the proper irrigation and cultivation of, and that the same
is appurtenant to the following, described land of the plaintiff, viz: [Legal
descriptions omitted; emphasis added].

Questions on Item 1.  Given the variously described “purposes of use” outlined above,
how do the parties interpret the two different “purpose of use” languages contained on
pages 3 and 4 of the decree? Stated another way, are the purposes of use of the 36-00003
right limited to the more narrow “proper irrigation and cultivation of” the legally
described land covered by the right, or is the language on page 3 of the 1932 decree
controlling as to the purposes of use?

ITEM 2: 36-00005 AND 36-00019. It is stated in the briefing that the 36-00005
(Amanda J. Gooding) right and the 36-00019 (Harlan Bell) right were not “claimed” in
the SRBA adjudication. In the decree, following each of these enumerated rights, there
are the respective legal descriptions of land to which these respective rights are
appurtenant. It is also asserted that IDWR “assigned” the respective right numbers to
each of the decreed rights in the SRBA. Further, on page 3 of the Special Master’s
Findings of Fact and Conclusions of Law (July 29, 1998), page 3, the first two full
paragraphs provide as follows:

The claimants allege that the amount claimed for the split rights does
not exceed the original quantity decreed because IDWR never considered
other water rights which were decreed to the places of use owned by the
parties designated under the splits for 36-00003. As correctly pointed out
by the claimants, water right 36-00005 was originally decreed to the
place 0. use now owned by Harbison, Kingston, Simcoe, and

COURT*S REQUEST FOR ADDITIONAL
INFORMATION AND/OR CLARIFICATION ON CHALLENGE
GACHALLNG\36.00003A\Rcquest for Info_Clarification.doc Page 3 of 6
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Babington. The amount decreed under 36-00005 was 3.0 cfs. Exhibit 1.
Water right 36-00019 was decreed to the place of use claimed by
Buckeye Farms. The decreed amount for 36-00019 was 2.16 cfs.

IDWR should have considered water rights 36-00005 and 36-00019 in
determining whether there was enough water to satisfy the entire claimed
amount for all rights split from 36-00003. Had these rights been
considered, there was substantially enough water originally decreed to
cover al! the claims before the court. Any argument that the claimants are
limited by the water decreed under 36-00003 is placing form over
substance. All the rights share the same place of use and priority date.
There is absolutely no prejudice to consider the water decreed under 36-
00005 and 36-00019 because neither one of these rights was claimed or
assigned to any party.

However, on page 2 of the Findings of Fact, the master’s first sentence states:
“All rights before the Court originated from water right 36-00003.” Finally, Counsel
at oral argument pointed out on the original of Trial Exhibit 11 that the lands appurtenant
to the 36-00005 right and most of the lands appurtenant to the 36-00019 right (sec also
Itern 3) were not within the lands described by the 36-00003 right. However, the above-
quoted language from the Special Master’s Findings of Fact scems to indicate

otherwise.

Questions on Item 2. Which way is it? Irrespective of the right numbers assigned by
IDWR (36-00005 and 36-00019), has the land to which these respective rights are
appurtenant been de-watered, and hence, is this the basis for the statement that these
rights were not claimed in the SRBA? Stated another way, has a water right for these
described lands to which 36-00005 and 36-00019 are appurtenant been claimed in the
SRBA, regardless of the number assigned by IDWR? And if so, from what decreed right
are they claimed? Or is IDWR saying no one claimed water rights by the numbers IDWR
assigned , even though the ground to which the rights are appurtenant is the subject of a
claim? Or, setting aside the numbers assigned to the respective decreed rights in the 1932
decree, presumably by IDWR (sce discussion under Item 1 above), is the land
appurtenant to the 20 cfs right to New International Mortgage Bank (36-00003), the land
appurtenant to the 3 cfs right to Amanda Gooding (36-00005) and the land appurtenant to
the 2.16 right to Harlan Bell (36-00019) all encompassed by what is now called the

COURT'S REQUEST FOR ADDITIONAL
INFORMATION AND/OR CLARIFICATION ON CHALLENGE
GACHALLNG\36-00003 A\Request for Info_Clarification doc Page 4 of 6
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respective splits 36-00003 A to M? In other words, the attached chart (Exhibit A to
Memorandum in Support of State of Idaho's Motion to alter or Amend) shows 743 total
acres claimed, 526 acres recommended by IDWR and 538.4 recommended by the special
master. So, what is the 36-00003 right? [s it the third right listed in the 1932 decree for
20 cfs? Is it the 20 cfs right plus the Amanda Gooding 3 c¢fs right plus the Harlan Bell
2.16 cfs right? Are the 538.4 acres (A-M) all within the described lands appurtenant only
to the 20 cfs on page 4 of the 1932 decree, or do the 538.4 acres also encompass lands
appurtenant to Amanda Gooding's 3 ¢fs and Harlan Bell’s 2,16 cfs? If this evidence is
in the record or the transcript, specify where it is located.

ITEM 3: OVERLAP OF A PORTION OF 36-00019 AND 36-00003. It was stated
during oral argument on challenge that 30 acres to which 36-00019 (Harlan Bell portion
of the decree) overlapped 30 acres of the land appurtenant to 36-00003 and is drawn on
Trial Exhibit 11; i.e., the same 30 acres have two decreed right from the 1932 decree.

Questions on Item 3.  Is there a 30 acre “overlap,” and if so, what quantity portion of
the 36-00019 right is assigned to this 30 acres? If the above is correct, what quantity
portion of the 36-00003 right is “relieved” from this duty on the 30 acres (i.e., how did
TDWR handle this situation)? Lastly, if this 30 acre “overlap” exists, which portions of
which split rights (36-00003 A to M) are affected thereby? The Court understood from
oral argument that it covered portions of 36-00003B, D, and M. Again, if this
information is in the record or transcript, specify its location. Also, relating back to the
quoted paragraphs in Item 2 above, it is stated that the 2.16 cfs (Harlan Bell

36-00019) is within the Buckeye claim (36-00003H). If this is true, how can it be
reconciled?

ITEM 4, 36-00003E AND 36-00003G, SPLIT RIGHTS OF VERNON FOR .2 CFS

AND LLOYD FOR .19 CFS. At oral argument on challenge, this Court was told that
these two split rights were not described in the decree for the 36-00003 20 cfs right; i.c.,

were not part of the 20 cfs right.

COURT'S REQUEST FOR ADDITIONAL
INFORMATION AND/OR CLARIFICATION ON CHALLENGE
GACHALLNG\36-00003A\Request for Info_Clarification.doc Page Sof 6
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Questions on Item 4.  Are these two rights on lands which are ot appurtenant to the
36-00003 right described on page 4 of the 1932 decree? If so, to which right(s) in the
1932 decree are these lands appurtenant? Are they shown on Trial Exhibit 11?7 Where?
And if so, why are these two rights included in the so-catled 36-00003 (**03™) 20 cfs
rights? And finally, if so, wouldn’t the combined amount of these two rights (.39 cfs) be
available for distribution under the remainder of the 36-00003 split rights? Again, if this
information is in the record or transcript, specify its location.

ITEM 5: UNDEFINED ELEMENTS OF A WATER RIGHT UNDER LC. 42-
1427(2). “[TThe Director shall include in his report reccommendations for those
elements not defined by the prior license or decree based upon the extent of beneficial
use of the water right as of the date of the commencement of an adjudication.”

Question to Item 5.  For each claimed split right at issue herein, which elements were
undefined by the 1932 decree?

ITEM 6: “COMBINED RIGHTS” OF SIMCOE AND BABINGTON (36-00003 F
AND M AND 36-00003 C ANDL). Inhis Order Denying Motions to Alter or
Amend (July 16, 1999), the special master stated on page 5, “After trial, the Court
combined several rights.” The Court notes that the claimants filed the claims separately.

Questions to Item 6.  Did any party request this combination? Additionally, was any
evidence presented to support the combination? If so, where in the record is this
evidence for each of the claims?

IT IS SO ORDERED.

DATED September 30, 1999. = A
BARRY WOOD
Administrative District Judge and

Presiding Judge of the
Snake River Basin Adjudication

COURT'S REQUEST FOR ADDITIONAL
INFORMATION AND/OR CLARIFICATION ON CHALLENGE
G:\CHALLNG36-00003A\Rcquest for Info_Clarification doc Page 6 of 6
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* Water right 36-00003) was originally claimed for 4.0 ¢fs on 56 acres.

Exhibit A to Memorandum In Support Of State Of Idaho’s Motion To Alter Or
Amend.
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I hereby certify that a true and correct copy of the ORDER FOR ADDITIONAL
INFORMATION AND/OR CLARIFICATION ON CHALLENGE was mailed on
September 30, 1999, with sufficient first-class postage to the following:

Idaho Department of Water Resources
PO Box 83720
Boise, ID 83720

Peter Ampe

Office of the Attorney General
State of Idaho

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment & Natural Resources Division
550 W Fort Street, MSC 033

Boise, ID 83724

Beeman & Hofstetter
PO Box 1427
Boise, ID 83701-1427

Patrick D. Brown, P.C.
109 S Adams
Jerome, ID 83338

Maria Yvonne Anderson (36-00003K)
5151 Umatilla Street
Boise, 1D 83709
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Deputy Clerk of the Court
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTliI_C'i‘T)*F—THE‘"
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase: 36-00003A, 36-00003B,

36-00003C, 36-00003D, 36-00003F,
36-00003J, 36-00003K, 36-00003L, and
36-00003M

Case No. 39576

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

I. PROCEDURAL BACKGROUND
This matter came before the court for trial involving various subcases claimed in Basin 36.
The water rights that were tried before the court include 36-00003A, Edna Rea, claimant; 36-00003B
and 36-00003K, Kingston Properties, claimant; 36-00003C and 36-00003L, Lynn and Kathy
Babington, claimants; 36-00003D, Thomas and Terri Harbison, claimants; 36-00003F and

36-00003M, Doyt and Roxie Simcoe, claimants.! For each water right, the issues before the court

are as follows:
1. Edna Rea
36-00003A  OQuantity - (irrigation) - claim = 1.6 cfs; IDWR = 0.45 cfs
Quantity - (stock) - claim = 0 .04 cfs; IDWR = 0.02 cfs
2. Kingston Properties
36-00003B  Quantity - claim = 7.16 cfs; IDWR = 5.00 cfs
Purpose of Use - claim = irrigation, fish propagation, and stock;
IDWR = irrigation and stock

Water rights 36-00003K, 36-00003L., and 36-00003M were all split from 36-00003J. Water right 36-00003] was claimed
by Barbara Gardner for 4.0 cfs. The quantity claimed under the splits are as follows: 36-00003K, 0.92 cfs; 36-00003L,
1.32 cfs; and 36-00003M, 1.76 cfs. To date, no Notice of Administrative Proceeding (NCAP) has been completed
changing the name for 36-00003K from Gardner to Kingston Properties. However, the evidence shows that Kingston
Properties is the righttful owner of 36-00003K.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
G:\FH\3.0P
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36-00003K  Quantity - claim = 0.92 cfs; IDWR = 0.46 cfs
Acres - claim = 10 acres; IDWR =1 acre

Lvnn and Kathy Babington

36-00003L  Quantity - claim = 1.32; IDWR = 0.46 cfs
Acres - claim = 27.5 acres; IDWR = 14 acres

(V8]

4, Thomas and Terri Harbison

36-00003D  Acres - claim = 10 acres; IDWR =5 acres

S. Doyt and Roxie Simcoe
36-00003M  All Elements - IDWR = disallowed

II. STANDARD OF REVIEW

The Director’s Report constitutes prima facie evidence of the water right. 1L.C. § 42-1411(4).
The objecting party has the burden of going forward with evidence to rebut the Director’s Report
as to all objections filed. 1.C. § 42-1411(5). L.C. § 42-1411(5) is silent as to the quantum of proof
necessary to overcome the presumption raised by the Director’s Report. If a statute is silent as to
the quantum of proof necessary to overcome a presumption, then the presumption is overcome when
the “opponent introduces substantial evidence of the nonexistence of the fact.” Bongiovi v. Jamison,
110 Idaho 734, 718 P.2d 1172 (1986), citing Committee Comment to L.R.E. 301. Substantial
evidence is defined “as such relevant evidence as a reasonable mind might accept to support a
conclusion: it is more than a scintilla, but less than a preponderance.” Evans v. Hara'’s, Inc., 123
Idaho 473, 478, 849 P.2d 934 (1993). “When rebutted, the presumption disappears and the party
with benefit of the presumption retains the burden of persuasion on the issue.” In Re SRBA Case No.
39576 (24 Hagerman Subcases), 130 Idaho 736, 746, 947 P.2d 409 (1997). If the presumption is
overcome by the claimant, then the claimant has the “ultimate burden of persuasion for each element

of a water right.” 1.C. § 42-1411(5).

III. GENERAL FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. THE CLAIMS
All the rights before the court originated from water right 36-00003. That water right was

originally decreed in New International Mortgage Bank v. Idaho Power Company, in Equity No.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1602 (S.D. Idaho, Mar. 22, 1932) (International Mortgage Decree). The total amount originally
decreed under water right 36-00003 was 20 cfs. Exhibit 1. Subsequent to the International
Mortgage Decree, water right 36-00003 was split because the original place of use for water right
36-00003 was subdivided. The quantity claimed for all the rights split from the original right was
26.70 cfs.” The issue before the court is whether the claimants are limited to the original quantity
decreed under 36-00003.

The claimants allege that the amount claimed for the split rights does not exceed the original
quantity decreed because IDWR never considered other water rights which were decreed to the
places of use owned by the parties designated under the splits for 36-00003. As correctly pointed
out by the claimants, water right 36-00005 was originally decreed to the place of use now owned by
Harbison, Kingston, Simcoe, and Babington. The amount decreed under 36-00005 was 3.0 cfs.
Exhibit 1. Water right 36-00019 was decreed to the place of use claimed by Buckeye Farms. The
decreed amount for 36-00019 was 2.16 cfs.

IDWR should have considered water rights 36-00005 and 36-00019 in determining whether
there was enough water to satisfy the entire claimed amount for all rights split from 36-00003. Had
these rights been considered, there was substantially enough water originally decreed to cover all
the claims before the court. Any argument that the claimants are limited by the water decreed under
36-00003 is placing form over substance. All the rights share the same place of use and priority
date. There is absolutely no prejudice to consider the water decreed under 36-00005 and 36-00019
because neither one of these rights was claimed or assigned to any party.

Furthermore, absent any consideration of 36-00005 or 36-00019, the court is cognizant of
the fact that not all the rights split from the original 36-00003 right are before the court. Some of
the splits from the original 36-00003 right were previously tried or settled. Those rights include 36-
00003E, Edith Vernon, claimant; 36-00003G, Cleave Lloyd, claimant; and 36-00003H, Buckeye
Farms, claimant. Since all the rights split from the original 36-00003 water right were not before
the court, there is no way to determine each claimant’s entitlement under the original decreed right.
Because of this impossibility, every claimant should be entitled to prove their share of the previously

decreed water rights independent of the settlements in 36-00003E, 36-00003G, and 36-00003H.

This quantity claimed includes the splits that were previously recommended. Those rights include 36-00003E, 36-
00003G, and 36-00003H.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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B. STANDARD TO APPLY TO EXPERT TESTIMONY

The standard for considering expert testimony was recently stated by the Idaho Supreme
Court in State v. Merwin, 98.14 ISCR 588 (July 1, 1998). In that case, the defendant argued that the
court did not properly evaluate the expert testimony being offered by the State under the test
announced in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). In dismissing
the defendant’s argument, the Idaho Supreme Court stated “that the appropriate test for measuring
reliability of evidence in this state is LR.E. 702.” Id. at 589, citing Walker v. American Cyanamid
Co., 130 Idaho 824, 832, 948 P.2d 1123, 1131 (1997). L.R.E. 702 reads as follows:

If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an

expert by knowledge, skill, experience, training, or education, may testify thereto in

the form of an opinion or otherwise.

In evaluating the disputed expert opinion before the court in Merwin, the Idaho Supreme

Court’s inquiry on the reliability question was whether the evidence offered by the expert “possessed

sufficient indicia of reliabilitv to meet the LR.E. 702 requirements.” Id. (emphasis added). In

determining whether evidence possesses the required “indica of reliability,” there are a number of
factors to consider. The factors a court could consider are those factors outlined under Daubert and
" its companion cases. For example, in Merwin the Idaho Supreme Court relied upon various factors
specifically outlined in Daubert in upholding the trial court’s admission of the disputed expert
testimony. See also, State v. Parkinson, 128 Idaho 29, 34, 909 P.2d 647, 652 (1996). “Although
our Supreme Court has held that [I.R.E. 702] presents the appropriate test for measuring scientific
reliability, that Court has not had occasion to articulate the inquiry envisioned by Rule 702.
Therefore, for guidance we look to Daubert.” Id. at 34.°

In this case, both IDWR and the claimants offered expert testimony as to whether the claimed
quantity constituted a reasonable or beneficial use of water. The question an expert must answer is
whether the claimed quantity of water is a sufficient amount of water to grow a crop in the field
during the entire growing season. Of course, the opinion must be based on sound scientific

methodology. If an expert cannot provide a quantity of water that is verifiable ( i.e. actually works)

“The trial court has broad discretion in admitting expert evidence, and its judgment will only be disturbed on appeal
when there has been a clear abuse of discretion.” Walker v. American Cyanamid Co. at 832,

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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and is sufficient to grow a crop during the entire growing season, then the opinion is not helpful to
the trial court and, therefore, is not reliable under I.R.E. 702 or relevant under L.R.E. 401.

C. IDWR’S OPINION REGARDING QUANTITY.

Steve Clelland, Senior Water Agent for IDWR, testified regarding IDWR’s recommendations
concerning quantity for the water rights at issue. Mr. Clelland offered his opinion for quantity under
IDWR’s “Hubble” method for determining quantity. Prior to Mr. Clelland giving any opinion, the
claimants objected to the testimony as lacking any foundation.

The testimony offered by IDWR was both scientific and technical in nature. Therefore, prior
to giving any opinion on quantity, IDWR first had to establish that the testimony was scientifically
and technically reliable under I.R.E. 702. Mr. Clelland testified that his job in making the
recommendations for these water rights was to calculate numerous variables related to a particular
water right and input them into the Hubble model. However, Mr. Clelland could not testify as to
the scientific or technical reliability of the Hubble model. Stated differently, Mr. Clelland could not
verify that the quantity recommended by IDWR was sufficient. Therefore, the court could not
evaluate the scientific reliability of the Hubble method as to these water rights, and the court did not
allow Mr. Clelland to venture an opinion as to the quantity for these rights.

The employee from IDWR who may have been able to provide an opinion on IDWR’s
Hubble methodology was Jeff Peppersack. Prior to trial, the claimants filed a Motion In Limine to
exclude his testimony. The basis of the motion was that Mr. Peppersack could not lay the proper
foundation under L.R.E. 702 as a prerequisite to the admission of any opinion based on the Hubble
method. Subsequently, the claimants withdrew their motion based on two considerations. First,
as previously indicated, Mr. Clelland could not testify as to any foundation for the Hubble model.
Second, although IDWR was given an opportunity to call Mr. Peppersack to qualify an opinion
under the Hubble model, IDWR requested that Mr. Peppersack not testify in this trial. At IDWR’s

request, Mr. Peppersack was not called as a witness.*

For these water rights, IDWR filed a report indicating that “[IDWR’s] methodology incorporates both technical
procedures and polices to establish the extent of beneficial use of water for irrigation by determining amounts reasonably
necessary using acceptable irrigation practices.” However, the deposition of Jeff Peppersack indicates that IDWR did not
do any field testing to compare the recommendation with acceptable irrigation practices (Deposition of Jeff Peppersack
(Tr, pp. 53-54, 60-67, 110, 118-119, 122)), or that [IDWR was aware of what constituted “an acceptable irrigation
practice.” Deposition of Jeff Peppersack (Tr., p. 68, 1. 5). See Motion in Limine. Without knowing the claimants’ actual
irrigation practices or having performed any field testing, it is difficult to assess whether or not the Hubble method is
verifiable and, therefore, based on sound scientific practices.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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D. CLAIMANT’S EXPERT - DR. CHARLES BROCKWAY, JR.

The claimants called Dr. Charles Brockway, Jr. Dr. Brockway rendered an opinion as to
whether the claimed quantities constituted a reasonable use of water. The court finds that the model
and methods used by Dr. Brockway in rendering his opinion satisfy the standards of admissibility
outlined under LR.E. 702. The model used is based on reliable and sound scientific methodology.
Most importantly, the model is reliable because it is verifiable and predicts quantities of water that
are sufficient (i.e. actually work) for the water rights at issue. For these reasons, the court found that
the methodology of Dr. Brockway was both relevant and reliable and, therefore, any opinion offered
by Dr. Brockway was admissible opinion testimony for the quantities claimed for these water rights.

Dr. Brockway performed an “excess flow sensitivity analysis” to determine the diversion ra;ﬁuc

for each water right before the court. Dr. Brockway described the analysis as follows: « Hubb\t'”

The excess flow analysis is an analysis that is designed to determine how much water
an irrigator needs to put on a field to grow a particular crop. The reason it’s called
excess flow is because it may or may not come out in excess of the typically allowed
value of 1 inch, 1 miners inch per acre.

The sensitivity part comes in because the inputs are somewhat uncertain. Some are
more certain than others, but they are somewhat uncertain. So the sensitivity analysis
was performed to see how the amount of water needed changes with changes in
inputs.

(Tr., p. 35,11. 15-23.)

The excess flow analysis is used to determine how much water must be diverted to satisfy
a crop’s evapotranspiration requirements. “Evapotranspiration” is a term used to describe a crop’s
water requirements. Dr. Brockway described the term as follows:

Evapotranspiration is a term used to described how much water a crop or plant uses.

The use of water by a plant is, has two components. Evaporation, which is simply
the crop using water from its roots and releasing that water through the air, it
evaporates into the air.

The second component is the crop utilizing the water in conjunction with other
nutrients to make food for itself. And that process is called transpiration. So in
combination we call it evapotranspiration.

(Tr., p. 12, 1. 18-25; p. 13, 1L 1-2.)

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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For these rights, the analysis assumed a furrow irrigation system. All the rights were
perfected around 1900. At that time, there was no electric power, and therefore, sprinkler systems
were not in use. The most common method of irrigation at the time these rights were perfected was
wild flooding, although some furrow irrigations systems were used. (Tr., p. 31, I1. 2-14.) Since a
right is determined by the first beneficial use of water, Malad Valley Irrigating Company v.
Campbell, 2 1daho 411, 18 P. 52 (1888), determining quantity assuming a furrow system is
appropriate for these rights.

Accepting furrow irrigation as the method of irrigation, Dr. Brockway developed a model
to determine whether these claimants were using too much or too little water. The variables used
include “soil types, size of the fields, length of fields, slope of fields, and farm management
practices.” (Tr., p. 33, 1. 23-25.) Under Dr. Brockway’s analysis, each claimant’s property was
broken down by the number of fields per claim. Each field was then assigned a soil type. The soil
type was identified by the Soil Conservation Service (SCS) or Natural Resources Conservation
Service (NRCS). (Tr., p. 48, 11. 4-6.) Once each field was identified, the size, slope, and run length
for each field was determined. Dr. Brockway determined these factors from field examinations and
by viewing aerial photography maps. (Tr., p. 52, 1. 18-20; p. 53, 1. 19-22.)

One of the most important variables is “set time.” “Set time” is defined as the length of time
that water is allowed to be diverted to the field so that water runs the entire length of the field. (Tr.,
p.- 54,11 23-25; p. 55, 11. 1-15.) The designated set time has a great effect on the range of diversion
rates under the excess flow analysis. Dr. Brockway testified that it is important to make sure the set
time is long enough so that water does run from one length of the field to the other. To determine
this, Dr. Brockway considered historical information provided to him by the irrigators themselves
to determine what set time was used for each field. “The historical information, in my opinion, is
the best estimate of the set time based on the irrigator’s knowledge of how long it takes in practical
terms for the water to get across and sufficiently irrigate the field.” (Tr., p. 56, Il. 23-25; p. 57, L.
1-2.) Obviously, if the set time is too low, water will not reach the end of the field, and the farmer
will not be able to irrigate the entire field. Here, the irrigators informed Dr. Brockway that they use
24-hour set times; and therefore, Dr. Brockway properly considered 24-hour set times in his opinion.

The most uncertain variable is “furrow flow.” “Furrow flow” is defined as the amount of

flow directed to each individual furrow. . . .” (Tr., p. 58, 1. 13-14.) Numerous systems are
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employed to create a furrow flow including cutouts, gated pipes, and siphon tubes. When these
rights were perfected, gated pipes and siphon tubes did not exist. The only method of delivery was
cutouts. (Tr., p. 63, 11. 4-8.) Dr. Brockway testified that of all the variables, furrow flow is the most
uncertain because it is impossible to know how much water is being delivered into any furrow during
a given time period. Because of this uncertainty, Dr. Brockway applied his best engineering
judgment to arrive at furrow flows of between 3-, 5-, and 7-gallon-per-minute flows.

The furrow flow as an input to the model is an uncertain parameter because we don’t
know exactly how much is spurting out of the pipe or exactly how much is going
through the siphon tube. Those furrow flows are based on best engineering judgment
about how long a field is, what type of soil it is, and historical or known practices
that work.

In other words, we know that one gallon per minute won’t get [water] across the
field. We know that nine gallons per minute is too much. So we have a range, and
we use engineering judgment to define the input to the model.

(Tr., p. 63,11. 12-23.)

Using all these variables, Dr. Brockway determined diversion rates required using the
different furrow flows for alfalfa, dry beans, and pasture. These crops were selected because the
claimants have historically grown these crops and the crops represent a wide range
evapotranspiration requirements based on plant physiology. (Tr., p. 39, 11. 19-25; p. 40,11 1-3.) The
diversion rates represent the diversion required during peak period consumption. “Peak period
consumptive use” is the amount of water required for a plant during the hottest time of the growing
season. (Tr., p. 37, 1. 22-24.) Identifying a water quantity for the peak period of a crop’s growth
cycle is critical because if a plant does not have enough water during this period, it will die.

Because the inputs are variable, Dr. Brockway testified that he could not arrive at one single
number and identify that number as the duty of water for a particular water right. (Tr.,p. 72,11.5-9.)
Rather, by varying the inputs under a sensitivity analysis, a number of different diversion rates were
determined. In determining whether the claimed diversion rate for each water right was reasonable,
Dr. Brockway determined whether the claimed rate was within reasonable limits of the computed
range.

What I’m looking for is we have this range. It’s a very wide range. Given the
[claimed] number, how does it fit within that range? If it fits toward the upper end,

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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[ would say it’s more likely that it’s an unreasonable number. If it’s right toward the
middle. I can say with reasonable confidence that it’s a good number.

(Tr., p. 105, 1. 15-21.)

For example, the claimed quantity for water right 36-00003A is 1.6 cfs. The range of
diversion rates needed to satisfy a crop’s consumptive use during peak flow for water right
36-00003A 1s 0.25 cfs (0.98 in/ac) to 3.27 cfs (12.76 in/ac). Exhibit 32. The claim of 1.6 cfs falls
nearly mid-range for the predicted diversion rates necessary to keep the plants alive during the peak
period of consumptive use. Therefore, Dr. Brockway opined that the diversion rate of 1.6 cfs for
water right 36-00003A was a reasonable rate. (Tr., p. 104, 11. 10-11.) The analysis discussed by Dr.
Brockway is applicable to all the rights currently before the court. For each particular right, the court
will discuss the range of predicted diversion rates and whether the claimed rate falls reasonably
within the predicted quantities.

The diversion rate used under each variable represents an instantaneous flow rate. (Tr., p.
86, 1. 14.) However, since an irrigator generally does not have enough water to irrigate an entire
field all at once, the irrigator is required to constantly move his/her sets at all times. Consequently,
the diversion rate identified by Dr. Brockway is required 7 days a week, 24 hours a day during peak
period use. (Tr., p. 89, ll. 8-25; p. 90, 11. 1-14.)

Finally, some of the rights exceed 1 inch (0.02 cfs) per acre. Under I.C. § 42-220, the court
is required to make findings any time a claim exceeds 0.02 cfs per acre. Dr. Brockway testifed that
water rights in the Hagerman Valley require more than 0.02 cfs per acre for a couple of reasons.
First, the evaptrasportation rate in the Hagerman Valley is higher than most of the state. Second, the
soil in the Hagerman Valley is very sandy. Dr. Brockway opinied that these reasons “add up to a
lot of water needed to grow crops in that area.” (Tr., p. 118, 11. 16-25; p. 119, 1l. 1-9.) Therefore,
the court finds good cause for the rights to exceed 1 inch (0.02 cfs) per acre.

In conclusion, it is obvious that a set diversion rate cannot be determined for an entire
geographic area. The variables unique to each circumstance vary widely depending on a farmers
irrigation practices, the length and width of a field, and the soil type unique to each field. Because
Dr. Brockway considered the variables unique to each field and the irrigation practices that aétually

work for those fields, the court finds that the diversion rates found by Dr. Brockway are based on
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sound scientific methods. Consequently, the court is confident that diversion rates found represent
a quantity of water that will actually grow crops on the fields at 1ssue.

E. CONVEYANCE LOss

Recently, this Special Master, citing the Idaho Supreme Court, held that “waters appropriated
will be measured for their sufficiency from the point of diversion, not at the place of use.” Glenn
Dale Ranches, Inc. v. Shaub, 94 Idaho 585, 588, 494 P.2d 1029 (1972). In this case, the opinion of
Dr. Brockway did not take into account any conveyance loss. During trial, it was agreed that IDWR
would calculate the proper conveyance loss for these water rights once the court determined the
proper field requirements. Prior to IDWR performing those calculations, the claimants are directed
to notify the court, by motion, whether they intend to include conveyance loss for these water rights.
If they do, then the claims will require an amendment as the quantities found for these water rights
are at the limit of the current claims.

F. COMBINED USE - COMBINING WATER RIGHTS

Some of the claimants have two claims. IDWR alleges that the water for each water right
can only be used on the acreage identified for each individual water right. The claimants allege that
when an owner has two contingent parcels with two individual water rights, the water under each
water right can be used on the acreage for either water right because the water for both rights was
originally decreed to one place of use under the International Mortgage Decree. The court agrees
with the claimants. Water right 36-00003 was decreed to a place of use. That place of use has not
changed. The same water that was decreed under the International Mortgage Decree is still
appurtenant to the claimed places of use for these water rights.

With this principle in mind, it is important to understand the development and use of all the
water rights that were split from the original decreed water right, 36-00003. As previously
indicated, as the land covered under the International Morigage Decree was subdivided, 36-00003
was split into its various parcels. Over time, common owners then acquired a number of the
separate, yet adjacent, parcels. Although there was a unity of ownership for some of the adjoining
parcels, the water rights identified with each parcel remained separately described. The water rights
remained separate even though the different parcels have historically been irrigated using one
irrigation system, and consequently, the water for both rights have been used on the places of use

described for both water rights.
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For example, the Simcoes own water rights 36-00003F and 36-00003M. The places of use
for each water right are contingent to one another. The property is being irrigated using one
sprinkler system. Since the parcels are being irrigated using a common irrigation system and
because of the unity in title for the two parcels, it makes sense to combine the two water rights. The
same is true for water rights 36-00003C and 36-00003L owned by the Babingtons. The same is not
true for water rights 36-00003B and 36-00003K owned by Kingston Properties because the rights
are served under two irrigation systems and, therefore, combination of these rights may not be
appropriate.

Simply stated, if the original 36-00003 water right can be split as land is subdivided, the .
SiNCq
et

separate portions of 36-00003 can be combined if the separate parcels come into a common
ownership, the parcels are contingent to one another, the entire parcel is irrigated using a common
irrigation system, and the point of diversion, place of use, and nature of the water right have always

remained the same.’

The court will entertain a motion to combine the water rights consistent with this decision.

IV. SPECIFIC FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. EDNA REA, 36-00003A
1. Stock Water Quantity - 0.02 cfs
The claimant and IDWR reached a stipulation as to the stock water quantity
objection. The stipulation was for 0.02 cfs provided the 0.02 cfs is delivered
anywhere on the place of use where the stock may water. |
57/,
&~ ’

The range of quantities required for this water right is 0.25 cfs to 3.27 cfs.

2. Irrigation Quantity - 1.6 cfs (13 acres)

Exhibit 32. Since the claimed quantity of 1.6 cfs is mid-range of the predicted

quantities determined by Dr. Brockway, the court finds that 1.6 cfs is a reasonable

and beneficial quantity of water.

If the point of diversion, place of use, and nature of use have always remained the same even, then 1.C. § 42-222 is not
implicated.
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B. KINGSTON PROPERTIES, 36-00003B AND 36-00003K
1. Quantity - 36-00003B (7.16 cfs) and 36-00003K

(0.92 cfs) for a total of 8.08 cfs (136 acres) Y, 2 //)

The range of quantities required for these water rights is 1.37 cfs to 17.92 cfs.
Exhibit 33. Since the claimed quantity of 8.08 cfs is mid-range of the predicted
quantities determined by Dr. Brockway, the court finds that 8.08 cfs is a reasonable
and beneficial quantity of water.

7 Purpose of use for 36-00003B - includes fish propagation

The claim included fish propagation as a purpose of use. IDWR did not
recommend fish propagation as a purpose of use. The court notes that these claims
are based on the International Mortgage Decree. The purposes of use under that
decree included irrigation, domestic, and “other purposes thereon.” Exhibit 1. The
inquiry here is whether fish propagation may be considered an “other purpose” as

\
described in the decree. Under I.C. § 42-1427(1)(a), undefined elements in prior ujoa :

decrees may be established “based on conditions existing on the date of the
commencement of the adjudication.” The SRBA was commenced on November 19,
1987. On or about that date, the evidence shows that there were ponds on the place
of use for water right 36-00003B, and the evidence also shows that the ponds
identified in Exhibits 17, 18, and 19 have been used to raise fish. Prior to the
International Mortgage Decree, the evidence further shows that the place of use
claimed for water right 36-00003B was historically used for fish propagation.
Therefore, the court finds that fish propagation is a purpose of use for 36-00003B.
3. Acres for 36-00003K - 7 acres

The area claimed under 36-00003K is highlighted in brown in Exhibit 12.
Verl Bell testified that since 1940 he has been familiar with the land owned by

L.C. § 42-1427(1)(b), in its entirety, reads as follows: “Because of the passage of time it is not possible to establish with
any decree of certainty the undefined elements of a decreed or licensed water right as they existed on the date the right
was established, because water delivery has occurred based upon the historic water use patterns and custom, and because
attempts to define clements of a water right based upon unknown conditions in existence on the date of the establishment
of the water right could result in significant impacts upon the claimant, the local economy and tax base, the legislature
finds that it is in the public interest to provide a mechanism to decree previously undefined elements of existing water
rights based upon conditions existing on the date of commencement of the adjudication provided the claimant is not
exceeding any previously determined and recorded element of the decreed or licensed water right.”
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Kingston Properties under 36-00003K. Bell testified that the highlighted area has
been historically irrigated. The acreage within the highlighted area is identified as
having at least 6 acres; although, it is clear that the highlighted area in Exhibit 12 has
more than 6 acres. However, there is no evidence before the court as to exactly how
many more acres are included. In reviewing the scale of Exhibit 12, the court can
safely identify at least 7 acres. Therefore, the court finds that the place of use for
water right 36-00003K is 7 acres.
4. Ownership, 36-00003K - Kingston Properties

The evidence establishes that Kingston Properties is the owner of water right
36-00003K.

C. Lynn and Kathy Babington, 36-00003C and 36-00003L

1. Quantity, 36-00003C (0.30 cfs) and 36-00003L

(1.32cfs) for a total of 1.62 cfs (24 acres)) > M,r//}(—w

-
s

The range of quantities required for these water rights is 0.60 cfs to 7.56 cfs.
Exhibit 34. Since the claimed quantity of 1.62 cfs is well below the mid-range of the
predicted quantities determined by Dr. Brockway, the court finds that 1.62 cfs is a
reasonable and beneficial quantity of water.

2. Acres for 36-00003L - 14 acres

IDWR recommended 14 acres for this water right. The claimant alleges 27.5

acres. The claimant gid not contest IDWR’s recommendation. Therefore, the acres

for this water right comprise 14 acres.
D.  Thomas and Terri Harbison, 36-00003D (0' 028 ctfs4 c>
Acres for 36-00003D - 8.4 acres (. z4.[) 1,93 7/
The only dispute for this right was acreage. .}IDWR recommended S acres to
the west of the Buckeye Ditch. Harbison calculated 4.5 acres for this area. Exhibits
13 and 14. For the area to the west of the Buckeye Ditch, the court finds 4.5 acres.
IDWR did not recommend any area to the east of the Buckeye Ditch because it was

unaware that Harbison owned that property. It is not in dispute that Harbison owns

The quantity for 36-00003C is not at issue. However, since the quantities for both 36-00003C and 36-00003L are used in
combination, the excess flow analysis considers both quantities together in determining the required diversion rate.
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property to the east of the Buckeye Ditch. For this portion, Harbison calculated the
area to be 3.9 acres. The evidence is not in dispute that the entire portion claimed by
Harbison is irrigated. Therefore, the court finds a total of 8.4 acres.
E. Doyt and Roxie Simcoe, 36-00003F and 36-00003M.

1. Quantity for 36-00003F (0.80 cfs) and 36-00003M ¢ ”/A{‘,

(1.76 cfs) for a total of 2.56 cfs (58 acres)® Lo

The range of quantities required for these water rights is 1.01 cfs to 14.58 cfs.
Exhibit 35. Since the claimed quantity of 2.56 cfs is well below the mid-range of the
predicted quantities determined by Dr. Brockway, the court finds that 2.56cfsisa
reasonable and beneficial quantity of water.
78 Elements for 36-00003M.

a. Owner - Doyt and Roxie Simcoe.

The evidence establishes that Doyt and Roxie Simcoe own the right claimed.

b. Source - Billingsley Creek.

The evidence establishes that the source for this water right is Billingsley
Creek and that right is diverted into the Buckeye Ditch.

c. Quantity - 1.76 cfs.

The evidence establishes that the quantity for this right is 1.76 cfs and that the
use of that amount of water is reasonable and beneficial. See infra, § IV(E)(1).

d. Priority date - September 10, 1884.

The right originated from 36-00003 decreed under the International

Mortgage Decree. Water right 36-00003 was decreed with a priority date of
September 10, 1884. “A decree issued in a private adjudication is evidence of a legal
right.” In Re SRBA Case No. 39576 (24 Hagerman Subcases), 130 Idaho 736, 746,
947 P.2d 409 (1997). Water right 36-00003M was split from 36-00003. Therefore,
the priority date for water right 36-00003M is September 10, 1834.

W,oé "

The quantity for 36-00003F is not at issue. However, since the quantities for both 36-00003F and 36-00003M are used in
combination, the excess flow analysis considers both quantities together in determining the required diversion rate.
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e. Point of diversion - T07S R13E S11 SESENE Within Gooding County.

Water right 36-00003 was decreed with a point of diversion of T07S R13E
S11 SESENE Within Gooding County. Water right 36-00003M was split from
36-00003. Therefore, the point of diversion for water right 36-00003M is TO7S R13E
S11 SESENE Within Gooding County.

f. Purpose of use - irrigation.

The evidence shows that the purpose of use for this claim is irrigation.

g. Place of Use - T0O7S R13E S27 NWSW 18 acres.

IDWR did not recommend water right 36-00003M because no irrigation was
found on the place of use claimed. In reviewing the evidence, it is clear that the place
of use claimed was irrigated. The area covered by the claim for water right
36-00003M is depicted in Exhibit 12 as the area highlighted in blue and marked with
an “M.” The ASCS map indicates that this area comprises 18 acres. The areas
covered by water rights 36-00003F and 36-00003M are contingent properties and are
both owned by the Simcoes. The areas are irrigated using one sprinkler system. At
the time the Simcoes purchased the property in 1991, both areas were being irrigated.
Prior to the Simcoes purchasing the property, the property had been owned by the
Gardners. Dan McFadden testified that he irrigated the property owned by the
Gardners from 1977 to 1987. He testified that all the property had been irrigated,

including the property covered under 36-00003M. Therefore, the court finds 36-
00003M comprises 18 acres. The 18 acres are located in TO7S R13E S27 located in
the NWSW of Gooding County. Exhibit 9.

V. CONCLUSION

Subject to any determination of conveyance loss and the possible combining of water rights,

the court recommends the following as to the disputed elements:

Edna Rea
36-00003A  Quantity - (irrigation) = 1.6 cfs

Quantity - (stock) = 0.02 cfs with a remark that the 0.02 cfs may be used
anywhere on the place of use where stock are watered.
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Kingston Properties
36-00003B  Quantity = 7.16 cfs

Purpose of Use = irrigation, fish propagation, and
stock
36-00003K  Quantity = 0.92 cfs

>

cres = 7 acres

Owner = Kingston Properties

Lvnn and Kathy Babington
36-00003L.  Quantity = 1.32

Acres = 14 acres

Thomas and Terri Harbison
36-00003D  Acres = 8.4 acres

Doyt and Roxie Simcoe
36-00003M  Owner = Doyt and Roxie Simcoe

Source = Billingsley Creek

Quantity = 1.76 cfs
Prioritv Date = September 10, 1384
Point of Diversion = T0O7S R13E S11 SESENE Gooding County

Purpose of Use = Irrigation
Place of Use = TO7S R13E S27 NWSW 18 acres

Water Right 36-00003J - This water right was split into rights 36-00003K, 36-00003L, and
36-00003M. Therefore, water right 36-00003J is recommended as disallowed.
IT IS SO RECOMMENDED.

DATED this<Z_day of July, 1998. m W
\

Fritz X. Haemmerle, Special Master
Snake River Basin Adjudication
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SPLIT REVIEW ANALYSIS - 36-00003

A Review of the SRBA Claims and Recommendations of 36-00003 Portions.

November 14. 1997 by Steve Clelland

0D | Trial set: 12/17/97

5 .- : i /_
Late Obj. filed (5 /s )
SFS - 10/21/97

Special Mstr. Rec.

Partial Decree’

| “Split into K-L-M
by Ownership

A
-StQCk use.
' s, 0]

Fish use, v
This Claim
Disallowed.*

See Footnote®

* Listings for Diversion Rates reflect the irrigation flow rates only; No Stockwater rates are listed.

! Commercial fish production did not begin as a use until the early 1970’s. Not a decreed use, Not
recommended.

* Partial Decree issued for this right on March 6, 1997,

* Commercial fish production did not begin as a use until the early 1970’s. Not a decreed use, Not
recommended.

*36-00003M if reinstated as a valid right would apply to 18.5 acres. :
* Total Acres would increase to 526.5 acres if right 36-00003M is reinstated. Based on rates shown,

remaining flow portion of this right is 0.46 cfs; some or all of this amount may be associated with the
disallowed right 36-00003M.
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0D-5813 IDAHO DEPARTMENT OF WATER RESOURCES DATE: 03/04/98

AJS5813NP ADJUDICATION WATER MASTER REPORT TIME: 15:23:47
SELECTION FILE: SCC-BUCKEYE-RS2 BY WATER SOURCE/PRIORITY DATE PAGE: 1
*MPOD: Y = Multiple Pts of Diversion, Pod Diversion Rate(s) is 0 Bl/(,c KEyE
U = Multiple Pts of Diversion, Pod Diversion Rate(s) Not 0
N = No Multiple Pts of Diversion (1 or less) Dim—\
*M
S F P U
WATER RIGHT PRIORITY T L [+ I
NUMBER CURRENT OWNER NAME DATE G POINT OF DIVERSION G TOTAL DIVERSION POD DIVERSION NAME D E
WATER SOURCE: BILLINGSLEY CREEK
Bekh DiTeH $0£ Bucceye
36-00024 PETERSON, ORLAND — D 07S 13E 11 NWSENE 0.870 CFS BELL DITCH Y 01
36-00087 PETERSON, ORLAND — D 07S 13E 11 NWSENE 2.400 CFS BELL DITCH Y 01
36-00026 BROWN, LLOYD — D NWSENE 1.050 CFS Y 01
R36-00026 BROWN, LLOYD — D NKWS 2.400 CFs Y 01
R36-00085D0 ANDERTON, ALICE A /71071884 D 07S 13E 11 SESENE 0.020 CFS BUCKEYE DITCH N 01
36-00085C HOWARD, HENRY 0971071884 D 07S 13E 11 SESENE 0.340 CFS BUCKEYE DITCH N 01
R36-00108G TUSSEY, KAREN J 0971071884 D 07S 13E 11 SESENE 0.020 CFs N 01
R36-00103C MC KINNON, ERNEST L 0971071884 D 07S 13E 11 SESENE 0.040 CFs N 01
R36-00103F ZINK, MYRLE HYDE 09/10/1884 D 07S 13E 11 SESENE 0.020 CFS BUCKEYE N 76
36-00108J EASTERDAY, LOVA U 0971071884 D 07S 13E 11 SESENE 0.500 CFS BUCKEYE DITCH N 01
36-00003B KINGSTON PROPERTIES LP 0971071884 D 07S 13E 11 SESENE 5.000 CFsS N 01
36-00103E ROBINSON, SHELVIE 09/10/1884 D 07S 13E 11 SESENE 0.070 CFS BUCKEYE DITCH N 52
36-00035J SKAAR, KENT 09/10/1884 D 07S 13E 11 SESENE 0.400 CFS N 01
R36-00003D0 HARBISON, THOMAS L 0971071884 D 075 13E 11 SESENE 0.240 CFS BUCKEYE DITCH N 01
36-000858 WAITE, RICHARD H 0971071884 D 07S 13E 11 SESENE 0.040 CFS N 01
R36-00085B WAITE, RICHARD H 0971071884 D 07S 13E 11 SESENE 0.040 CFs N 01
R36-00035€ BROWN, KATHLEEN —— 09/10/1884 D 07S 13E 11 SESENE 0.210 CFS (o1
R36-00003L BABINGTON, LYNN J 0971071884 D 07S 13E 11 SESENE 0.430 CFS BUCKEYE DITCH N 01
R36-00003F SIMCOE, DOYT H 09/10/1884 D 07S 13E 11 SESENE 0.800 CFS BUCKEYE N O1
R36-00003A REA, EDNA M 09/10/1884 D 07S 13E 11 SESENE 0.450 CFS BUCKEYE DITCH N 01
R36-000038 KINGSTON PROPERTIES LP 0971071884 D 07S 13E 11 SESENE 5.000 CFS BUCKEYE DITCH N 01
36-00003C BABINGTON, KATHY L 09/10/1884 D 07S 13E 11 SESENE 0.300 CFs N 01
36-001088 BONNING, JUDY L 09/10/1884 D 07S 13E 11 SESENE 0.510 CFS N 01
36-00108C MYERS, ROSELLA F 0971071884 D 07S 13E 11 SESENE 0.070 CFS BUCKEYE DITCH N 01
R36-00003C BABINGTON, KATHY L 0971071884 D 07S 13E 11 SESENE 0.300 CFS BUCKEYE N 01
36-000030 HARBISON, THOMAS L 0971071884 D 07S 13E 11 SESENE 0.240 CFS N 01
R36-00108Q FETTER, JIM 09/10/1884 D 07S 13E 11 SESENE 0.200 CFS N 01
R36-00085A MILLER, MARILYN J 09/10/1884 D 07S 13E 11 SESENE 0.200 CFS BUCKEYE N 01
36-00035C HOFFMAN, TINA I 0971071884 D 07S 13E 11 SESENE 0.020 CFs N 76
R36-000358 STURTEVANT, FRED I 09/10/1884 D 07S 13E 11 SESENE 0.600 CFs N 01
36-00091B FOBES, GORDON 0971071884 D 07S 13E 11 SESENE 0.160 CFS BUCKEYE DITCH N 01
36-00108R SUTTERLIN, CAROL 0971071884 D 07S 13E 11 SESENE 0.020 CFS BUCKEYE DITCH N 01
36-00108A SPLIT RIGHT 0971071884 D 07S 13E 11 SESENE 0.300 CFs N 01
R36-00065 BECKSTEAD, FRED A 09/10/1884 D 07S 13E 11 SESENE 0.700 CFS BUCKEYE DITCH N 01
36-00035B STURTEVANT, FRED I 0971071884 D 07S 13E 11 SESENE 0.300 CFS 01
R36-00027 BROWN, LLOYD —— 09/10/1884 D 07S 13E 11 SESENE 0.400 CFS 1
R36-001088 BONNING, JUDY L 09/10/1884 D 07S 13E 11 SESENE 0.550 CFS BUCKEYE DITCH N 01
36-00091A ELLSTON, ARTHUR 09/10/1884 D 07S 13E 11 SESENE 0.640 CFS BUCKEYE DITCH N 01
R36-00108P VEENENDAAL, SIGRID E 0971071884 D 07S 13E 11 SESENE 0.100 CFs N 01
R36-00003K GARDNER, BARBARA 09/10/1884 D 07S 13E 11 SESENE 0.030 CFS BUCKEYE DITCH N 01
R36-00035J SKAAR, KENT 0971071884 D 07S 13E 11 SESENE 0.400 CFS BUCKEYE N 01
R36-00003E VERNON, EDITH L 09/10/1884 D 07S 13E 11 SESENE 0.200 CFS BUCKEYE N 01
36-00003A REA, EDNA M 0971071884 D 07S 13E 11 SESENE 0.410 CFS N 01
36-00065 BECKSTEAD, FRED A 09/10/1884 D 07S 13E 11 SESENE 0.180 CFs N 01

36~ 00039 spurs Ol/cz/ 189



£ ofF
DECGREE
LisT

DATE: 03/04/98

oD-5813 IDAHO DEPARTMENT OF WATER RESOURCES
AJ5813NP ADJUDICATION WATER MASTER REPORT TIME: 15:54:00
SELECTION FILE: SCC-BUCKEYE-RSZ2 BY WATER SOURCE/PRIORITY DATE PAGE: 3
*MPOD: Y = Multiple Pts of Diversion, Pod Diversion Rate(s) is 0
U = Multiple Pts of Diversion, Pod Diversion Rate(s) Not 0
N = No Multiple Pts of Diversion (1 or less)
*M
S F P U
WATER RIGHT PRIORITY T L 0 S
NUMBER CURRENT OWNER NAME DATE G POINT OF DIVERSION G TOTAL DIVERSION POD DIVERSION NAME D E
R36-00112A J3G HOLDINGS 01702/1891 D 07S 13E 11 SESENE 0.310 CFS BUCKEYE DITCH N 01
~, 36-00082C MARTIN, JAMIE — 1/ D 07s 13E 11 SESENE 0.120 CFS N 01
" R36-15463 JOINT HAGERMAN SCHOOL DISTRICT NO 3 10/12/1954 J 07S 13E 11 SESENE 0.140 CFs N 01
36-15463  JOINT HAGERMAN SCHOOL DISTRICT NO 3 10/12/1954 J 07S 13E 11 SESENE 0.140 CFS 01
36-07271 KING, THOMAS E —— 1171771972 D 07 13E 11 SESENE 4.620 CFS éw - '«/SANDS bric
36-07658 KIPP, ELBERTA M 1171671976 D 07s 13E 11  SENE 0.040 CFS N 76
36-07834 BRANCHFLOWER, MICHAEL G 1272171978 P 075 13E 11 SESENE 100.000 CFS N 28
36-08058 BRANCHFLOWER, MICHAEL G 0270371982 P 07S 13E 11 SESENE 100.000 CFS N 28
TOTAL: 252.810 CFS
WHSSING &

3¢-001)28 o1 for/ 189/

36 - 000 A9 ,opL.-/s —_ 0) 02_//39'

* olhers ARE MISStNG  but deenn e slown.
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

PHILIP E. BATT
March 9, 1998 GOVERNOR

KARL J. DREHER
DIRECTOR

DAVE SHAW

2309 N MOUNTAIN VIEW STE 174
BOISE ID 83706

RE: SPLIT REVIEW OF DECREE 36-00003

Dear Dave,

Please find enclosed the materials you requested. These

documents were all provided by IDWR during the hearing on March 6,
1998.

Feel free to call if you have further questions on this
information.

Sincerely,

S Qo O

STEVE CLELLAND
Sr. Water Resource Agent

ENC:
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Nepartmen of Water Resourer
Southam Realon

DIRECTOR'S REPORT FOR LATE CLAIMS
Subcase Nos. 36-00005A, 36-00005B

36-00005C, 36-00019A, 36-00019B.
36-00019C & 36-06019D ° ~

_ In R§ SRBA 5 ‘
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the Idaho Depirtment of W afe,r Resources
_ “* Karl J. Dreher, Director
David R. Tuthill, Jr., Adjudication Bureau Chief

May 18, 2001



DESCRIPTIVE SUMMARY
This is a Director's Report for Late Claims submitted by the Director of tﬁe Idaho

Department of Water Resources.

DISCUSSION

Pursuant to the Special Master’s Order Setting Subcase Deadlines dated April 3, 2001,
the Director submits for filing with the Court, a Director's Report for Late Claims for the

aforementioned subcases.

Respectfully submitted this @ day of /y 6} v , 2001.
Pl

Wy
O f 78 7 -‘

AVID R. TUTHI %7/
Adjudication Bureaw/Chi

DIRECTOR'S ‘REPORT FOR' LATE CLAIMS



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-5Aa

NAME AND ADDRESS: KATHY L BABINGTON
LYNN J BABINGTCN
2849 S 850 E
HAGERMAN, ID 83332

SQURCE : BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

QUANTITY: 0.09 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

PRIORITY DATE: 09/10/1884
POINT OF DIVERSION: T07S R13E S11 SESENE Within GOODING County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE UANTITY
IRRIGATION 02-15 11-30 0.09 CFS
STOCKWATER 01-01 12-31 0.02 CFS

PLACE OF USE:
IRRIGATION Within GOODING County

T07S R13E S27 SENW 24
STOCKWATER Within GOODING County
T07S R13E S27 SENW

24 ACRES TOTAL

USE OF THIS RIGHT WITH RIGHT NO. 36-00003C IS LIMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 24 ACRES IN A SINGLE
IRRIGATION SEASON.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR

STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
UsSE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH.

Water Right 36-5A



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

36-5B

KINGSTON PROPERTIES LP
477 SHOUP AVE STE 207
IDAHO FALLS, ID 83402

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

0.55 CFS

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

09/10/1884

T07S R13E S11 SESENE Within GOODING County
PURPOSE OF USE PERIOD OF USE UANTITY

IRRIGATION 02-15 11-30 0.55 CFS

STOCKWATER 01-01 12-31 0.05 CFsS

IRRIGATION Within GOODING County

TO07S R13E S27 SWNW 24 TO07S R13E S27 NWSW 9
TO07S R13E S28 LOT 4 SWNE 9 TO7S R13E S28 SENE 25
T07S R13E S28 NESE 40 TO07S R13E S28 LOT S NWSE 22

STOCKWATER Within GOODING County
T07S R13E S27 SWNW

129 ACRES TOTAL

USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 129 ACRES IN A SINGLE
IRRIGATION SEASON. COMBINED RIGHT NOS.: 36-00003B, 36-00005B &
36-00019B.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

Water Right 36-5B

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
USE.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE



ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH.

Water Right 36-5B



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-5C
NAME AND ADDRESS: DOYT H SIMCOE
ROXIE J SIMCOE

562 SUNRISE BLVD N
TWIN FALLS, ID 83301

RECOMMENDED AS RIGHT NO. 36-3F.

Water Right 36-5C



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-19A
NAME AND ADDRESS: KATHY L BABINGTON
LYNN J BABINGTON

2849 S 850 E
HAGERMAN, ID 83332

RECOMMENDED AS RIGHT NOS. 36-3C & 36-5A.

Water Right 36-19A



IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

05/18/2001

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:

QUANTITY :

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

36-19B

KINGSTON PROPERTIES LP
477 SHOUP AVE STE 207
IDAHO FALLS, ID 83402

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

1.92 CFS

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

09/10/1884

T07S R13E S11 SESENE Within GOODING County
PURPOSE QF USE PERIOD QOF USE UANTITY

IRRIGATION 02-15 11-30 1.92 CFS

STOCKWATER 01-01 12-31 0.05 CFs

IRRIGATION Within GOODING County

T07S R13E S27 SWNW 24 T07S R13E S27 NWSW
T07S R13E S28 LOT 4 SWNE 9 T07S R13E S28 SENE
T07S R13E S28 NESE 40 TO7S R13E S28 LOT 5 NWSE

STOCKWATER Within GOODING County
T07S R13E S27 SWNW

129 ACRES TOTAL

USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 129 ACRES IN A SINGLE
IRRIGATION SEASON. COMBINED RIGHT NOS.: 36-00003B, 36-00005B &
36-00019B.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

Water Right 36-19B

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
USE.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE

25
22



ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH.

Water Right 36-19B



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-19C
NAME AND ADDRESS: DOYT H SIMCOE
ROXIE J SIMCOE

562 SUNRISE BLVD N
TWIN FALLS, ID 83301

RECOMMENDED AS RIGHT NO. 36-3F.

Water Right 36-19C



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-19D
NAME AND ADDRESS: RAYBURN B MC CLURE
PO BOX 483

HAGERMAN, ID 83332

SOURCE: BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

QUANTITY: 0.24 CFS

PRIORITY DATE: 09/10/1884

POINT OF DIVERSION: T07S R13E Sl1 SESENE Within GOODING County

PURPOSE AND

PERIOD OF USE:
PURPOSE OF USE PERIOD QF USE QUANTITY
IRRIGATION 02-15 11-30 0.24 CFS

PLACE OF USE:
IRRIGATION Within GOODING County
T07S R13E 827 NWSW 8.5

8.5 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH BUCKEYE DITCH.

Water Right 36-19D 1



IDAHO DEPT OF WATER RESOURCES

36-00

=4

0 1320
e —

RECOMMENDED PLACE OF USE
® POINT OF DIVERSION
A/ SECTION LINES
O 144 -1/ LINES

003C & 36-00005 A

Feet

T07S R13E
SEC. 27, SENW
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IDAHO DEPT OF WATER RESOURCES
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CERTIFICATE OF SERVICE

I certify that on ) / l 6) , 2001, I mailed and/or delivered the original and copies of

this form, including all attachments, to the following interested parties, by placing them in sealed

envelopes, addressed as follows:

1. Original to:
Clerk of the District Court __ Overnight Mail
Snake River Basin Adjudication __ Regular Mail
253 Third Avenue North __ Hand-Delivered
P.O. Box 2707 _X Facsimile
Twin Falls, ID 83303-2707
2 Copies to:
Clive Strong __ Overnight Mail
Office of the Attorney General _X Regular Mail
P.O. Box 44449 __ Hand-Delivered
Boise, ID 83711-4449 ___Facsimile
United States Department of Justice __ Overnight Mail
Environment & Natural Resources Div. X Regular Mail
550 W. Fort Street MSC 033 ___Hand-Delivered
Boise, ID 83724 __Facsimile
Gooding County Courthouse __Overnight Mail
624 Main St. XRegular Mail
Gooding, ID 83330 __Hand-Delivered
_ Facsimile
Peter J. Ampe __Overnight Mail
State of Idaho &L Regular Mail
P.O. Box 83720 __Hand-Delivered
Boise, ID 83720-0010 __Facsimile
Patrick D. Brown __Overnight Mail
109 S. Adams St. KRegular Mail
Jerome, ID 83338 __Hand-Delivered
__Facsimile

DIRECTOR'S REPORT FOR LATE CLAIMS



Dana Hofstetter __Overnight Mail
P.O. Box 1427 X Regular Mail
Boise, ID 83701-1427 __Hand-Delivered
__ Facsimile
John Rosholt __Overnight Mail
John Simpson X Regular Mail
P.O. Box 1906 __Hand-Delivered
Twin Falls, ID 83303-1906 __Facsimile
Rayburn & Karen McClure __Overnight Mail
P.O. Box 483 X Regular Mail
Hagerman, ID 83332 __Hand-Delivered
__Facsimile
Cleve C. Lloyd __Overnight Mail
Route 1, Box 14 X Regular Mail
Hagerman, ID 83332 __Hand-Delivered
_ Facsimile
Edith Vernon __Overnight Mail
2722 South 900 East X Regular Mail
Hagerman, ID 83332 __Hand-Delivered
__Facsimile
Maria Yvonne Anderson __Overnight Mail
Mike Engles YRegular Mail
1945 S. Weimaraner Way __Hand-Delivered
Meridian, ID 83642 __Facsimile

S B 50,

Signature of person deliverir{g fon@

DIRECTOR'S REPORT FOR LATE CLAIMS



AMENDED DIRECTOR'S REPORT
Subcase Nos. 36-00003A, 36-00003B

36-00003C, 36-00003D, 36-00003F
36-00003K, 36-00003L & 36-00003M

In Re SRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the Idaho Department of Water Resources
Karl J. Dreher, Director
David R. Tuthill, Jr., Adjudication Bureau Chief

May 18, 2001



DESCRIPTIVE SUMMARY

This is an Amended Director's Report submitted by the Director of the Idaho Department

of Water Resources (IDWR).

DISCUSSION

Pursuant to the Special Master's Order Setting Subcase Deadlines dated April 3, 2001,
the Director submits for filing with the Court, an Amended Director's Report for the
aforementioned subcases. Although amended claims for water right numbers 36-00003 A, 36-
00003B, 36-00003D, 36-00003L and 36-00003M have not been filed, the Director hereby
submits amended recommendations for them. This is necessary in order to bring these
recommendations into conformance with IDWR’s recommendations of overlapping claims,
contained in its report entitled Director’s Reports for Late Claims Subcase Nos. 36-000054, 36-
00005B, 36-00005C, 36-000194, 36-00019B, 36-00019C & 36-00019D, filed

contemporaneously herewith.

Respectfully submitted this /P day of /é/ ayf , 2001.

/u WVID K. TUTHILL/] cf’/
Adjudication Bureau

AMENDED DIRECTOR'S REPORT



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES

AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SQOURCE:

QUANTITY :

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

36-3A

EDNA M REA
PO BOX 543
WENDELL, ID 83355

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

0.57 CFS

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

09/10/1884

T07S R13E S11 SESENE Within GOODING County
PURPOSE OF USE PERIOD OF USE UANTITY

IRRIGATION 02-15 11-30 0.57 CFs

STOCKWATER 01-01 12-31 0.02 CFs

IRRIGATION Within GOODING County

TO07S R13E S27 SWNE 13
STOCKWATER Within GOODING County
T07S R13E 827 SWNE

13 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

Water Right 36-3A

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
USE.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL
PROVISIONS NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR
THE EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A PQINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6),
IDAHO CODE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH.



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES

AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SQURCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Water Right 36-3B

36-3B

KINGSTON PROPERTIES LP
477 SHOUP AVE STE 207
IDAHO FALLS, ID 83402

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

7.16 CFS

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

09/10/1884

T07S R13E S11 SESENE Within GOODING County
PURPOSE OF USE PERIOD OF USE UANTITY

IRRIGATION 02-15 11-30 7.16 CFS

STOCKWATER 01-01 12-31 0.05 CFS

FISH PROPAGATION 08-01 04-01 7.16 CFS

IRRIGATION Within GOODING County

TO07S R13E S27 SWNW 24 TO07S R13E 8§27 NWSW 9
T07S R13E S28 LOT 4 SWNE 9 TO07S R13E S28 SENE 25
T07S R13E S28 NESE 40 TO07S R13E S28 LOT S NWSE 22
STOCKWATER Within GOODING County

T07S R13E S27 SWNW TO07S R13E S27 NWSW

T07S R13E S28 LOT 4 SWNE T07S R13E S28 SENE

T07S R13E S28 NESE TO07S R13E S28 LOT 5 NWSE

FISH PROPAGATION Within GOODING County

TO07S R13E S27 SWNW T07S R13E S28 LOT 4 SWNE

TO7S R13E S28 SENE

129 ACRES TOTAL

USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 129 ACRES IN A SINGLE
IRRIGATION SEASON. COMBINED RIGHT NOS.: 36-00003B, 36-00005B &
36-00019B.



OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

EXPLANATORY MATERIAL:

Water Right 36-3B

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
USE.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.

BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH.



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES

AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-3C

NAME AND ADDRESS: KATHY L BABINGTON
LYNN J BABINGTON
2849 SOQUTH 850 EAST
HAGERMAN, ID 83332

SQURCE : BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

QUANTITY: 0.87 CFS

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLRCE OF USE DESCRIBED.

PRIORITY DATE: 09/10/1884

POINT OF DIVERSION: T078 R13E S1l1 SESENE Within GOODING Ccunty

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE UANTITY
IRRIGATION 02-15 11-30 0.87 CFsS
STOCKWATER 01-01 12-31 0.02 CFS

PLACE OF USE:
IRRIGATION Within GOODING County

T07S8 R13E 827 SENW 24
STOCKWATER Within GOODING County
TG7S R13E S§27 SENW

24 ACRES TOTAL

USE OF THIS RIGHT WITH RIGHT NO. 36-00005A IS LIMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 24 ACRES IN A SINGLE
IRRIGATION SEASON.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FCR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHOQO
CODE.

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR

STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
USE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH.

Water Right 36-3C



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES
AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-3D

NAME AND ADDRESS: KAREN J MC CLURE
RAYBURN B MC CLURE
PO BOX 483

HAGERMAN, ID 83332

RECOMMENDED AS RIGHT NO. 36-00019D.

Water Right 36-3D



IDAHO DEPARTMENT OF WATER RESOURCES
AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

05/18/2001

RIGHT NUMBER: 36-3F

NAME AND ADDRESS: DOYT H SIMCOE
ROXIE J SIMCOE
562 SUNRISE BLVD N
TWIN FALLS, ID 83301

SQURCE : BILLINGSLEY CRZEK TRIBUTARY: SNAKE RIVER

QUANTITY: 1.54 CFS

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

PRIORITY DATE: 09/10/1884

POINT OF DIVERSION: T07S R13E S11 SESENE

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE UANTITY
IRRIGATION 02-15 11-30 1.54 CFS
STOCKWATER 01-01 12-31 0.02 CFs

PLACE OF USE:
IRRIGATION Within GOODING County
TO7S R13E s§27 NESW 40 T07S R13E 827

STOCKWATER Within GOODING County
TO7S R13E 827 NESW TO07S R13E 827
58 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS

NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT

ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE

ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR

STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
USE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH.

Water Right 36-3F

NWSW

NWSW

Within GOODING County

18



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES

AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-3K

NAME AND ADDRESS: KINGSTON PROPERTIES LP
477 SHOUP AVE STE 207
IDAHO FALLS, ID 83402

SOURCE: BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

QUANTITY: 0.04 CFS

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,000 GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEASUREMENT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

PRIORITY DATE: 09/10/1884

POINT OF DIVERSION: T07S R13E S11 SESENE Within GOODING County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE UANTITY
IRRIGATION 02-15 11-30 0.04 CFS
STOCKWATER 01-01 12-31 0.02 CFS

PLACE OF USE:
IRRIGATION Within GOODING County

TO07S R13E S27 SWNW 1
STOCKWATER Within GOODING County
T07S R13E 527 SWNW

1 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FCR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR

STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAIL
USE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH BUCKEYE DITCH.

Water Right 36-3K l



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES
AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-3L
NAME AND ADDRESS: KATHY L BABINGTON
LYNN J BABINGTON

2849 S 850 E
HAGERMAN, ID 83332

RECOMMENDED AS RIGHT NOS. 36-3C AND 36-5A.

Water Right 36-3L



05/18/2001
IDAHO DEPARTMENT OF WATER RESOURCES
AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 36-3M
NAME AND ADDRESS: DOYT H SIMCOE
ROXIE J SIMCOE

562 SUNRISE BLVD N
TWIN FALLS, ID 83301

RECOMMENDED AS RIGHT NO. 36-3F.

Water Right 36-3M



IDAHO DEPT OF WATER RESOURCES
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IDAHO DEPT OF WATER RESOURCES
36-00003B, -0005B & -0019B
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IDAHO DEPT OF WATER RESOURCES
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IDAHO DEPT OF WATER RESOURCES
_36-00003F
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IDAHO DEPT OF WATER RESOURCES
_36-00003K
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CERTIFICATE OF SERVICE

[ certify that on ; ) &Elz » 2001, T mailed and/or delivered the original and copies of
this form, including all attachments, to the following interested parties, by placing them in sealed

envelopes, addressed as follows:

1.

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

__ Overnight Mail
__ Regular Mail
__Hand-Delivered

P.O. Box 2707 X Facsimile
Twin Falls, [D 83303-2707
2. Copies to:
Clive Strong __ Overnight Mail
Office of the Attorney General X Regular Mail
P.O. Box 44449 __ Hand-Delivered
Boise, ID 83711-4449 __ Facsimile
United States Department of Justice _ Overnight Mail
Environment & Natural Resources Div. ¥ Regular Mail
550 W. Fort Street MSC 033 __ Hand-Delivered
Boise, ID 83724 __ Facsimile
Gooding County Courthouse __Overnight Mail
624 Main St. X_Regular Mail
Gooding, ID 83330 __Hand-Delivered
_ Facsimile
Peter J. Ampe __Overnight Mail
State of Idaho X Regular Mail
P.0O. Box 83720 __Hand-Delivered
Boise, ID 83720-0010 __Facsimile
Patrick D. Brown __Overnight Mail
109 S. Adams St. egular Mail
Jerome, ID 83338 __Hand-Delivered
_ Facsimile

AMENDED DIRECTOR'S REPORT



Dana Hofstetter
P.O. Box 1427
Boise, ID 83701-1427

John Rosholt

John Simpson

P.O. Box 1906

Twin Falls, ID 83303-1906

Rayburn & Karen McClure
P.O. Box 483
Hagerman, ID 83332

Cleve C. Lloyd
Route 1, Box 14
Hagerman, ID 83332

Edith Vernon
2722 South 900 East
Hagerman, ID 83332

Maria Yvonne Anderson
Mike Engles

1945 S. Weimaraner Way
Meridian, ID 83642

__Overnight Mail
X Regular Mail
__Hand-Delivered
__Facsimile

__Overnight Mail
X Regular Mail
__Hand-Delivered
__Facsimile

__Overnight Mail
/Regular Mail

_ _Hand-Delivered
__Facsimile

__Overnight Mail
X_Regular Mail
__Hand-Delivered
_ Facsimile

__Overnight Mail
% Regular Mail
__Hand-Delivered
__Facsimile

__Overnight Mail
K Regular Mail
__Hand-Delivered
__Facsimile

(’_\
(S Oes a0,

AMENDED DIRECTOR'S REPORT

Signature of person deliveriné form






SPLIT REVIEW ANALYSIS - 36-00003

A Review of the SRBA Claims and Recommendations of 36-00003 Portions.

9/15‘/00 Amend ed
Novenfber 14. 1997 by Steve Clelland ~ Cleimen
ESIRETS
JEy
| Peed
)
Stock use. 1. (o
500 | 1200 | 500 | 1290 Stockuse. [
- Fish use.! '
':Bﬂbi‘?‘gm‘@% 8307 {7 030 | 100 | Trial set: 12/17/97 %@%
L aB e A '3
—Harbison.- 0.24 2.0 Late Obj. filed 24
Ray MCC[U\_@__E_‘: _ ’
vermon f 020 | 100 | 020 S50 .20 | SF5-10/21/97
] LS i e +2.D
40.0 0.80 40.0 26
Special Mstr. Rec. 19
 Partial Decree? \.9
<B. Gardne 0 | Splitinto K-L-M
NS it: g % w by Ownership —
(Amended) K ~B-Ganner et 0 | o003 | 10 et
Chﬂﬂ\ .
_Bingston Q1 (e | 1 . 0 |
i _ Babington | 197 ) 43 | 140 Stock use. 28
e s e N Fish use.’ )
0 0 0 This Claim
Disallowed.* 74
: e . ;
R.92 Juolal c,ffs (7./(-}}.6 25,67

ion Rates reflect the irrigation flow rates only; ater rates are listed.

= ' = . G080, BpLsvur e . 17l cte

/—/"G’mm\mwma did not begin as a use until the early 1976 s=Nat-a-deereed Ho—Noe—s
recommended.
* Partial Decree issued for this right on March 6, 1997.
* Commercial fish production did not begin as a use until the early 1970’s. Not a decreed use, Not
recommended.

¥ 36-00003M if reinstated as a valid right would apply to 18.5 acres.

* Total Acres would increase to 526.5 acres if right 36-00003M is reinstated. Based on rates shown,

remaining flow portion of this right is 0.46 cfs; some or all of this amount may be associated with the
disallowed right 36-00003M.
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V. BELL EXCESS FLOW ANALYSIS AND SENSITIVITY
Brockway Engineering, PLLC 6/8/98

On-field diversion requirements
Hagerman CIR, 80% probability level, no ditch losses

Base field data:

Acres in soil type:

36-0003A-

Slope Run Furrow Set Furrow
Field KEB KOB (fvit) _ length (ft) spc (ft) time - flow

1 0.0 6.7 0.02 580 25 24 4

2 0.4 0.6 0.02 200 2.5 24 3

3 2.9 0.0 0.02 230 2.5 24 3

4 2.2 0.0 0.02 190 2.5 12 5

Total

Base case: All alfalfa, parameters as above \
Base duty: 0.51 cfs = infac

Range of computed diversion rates based on peak period consumptive use

Set times in hours, furrow flows in gpm

CROP: ALFALFA
CFS

IN/AC

Fur flo

IN/AC

Set time
Fur flow 12 24
3 0.25 0.50
5 0.42 0.83
71 (088) 147
CROP: DRY BEANS
CFS
Set time
Fur flow 12 24
3 0.70 1.40
5 1.17 2.33
7 1.63 3.27
CROP: PASTURE
CFS
Set time
Fur flow 12 24
3 0.49 C.08
5 0.82 1.63
7 1.14 2.29
Notes:

Set time
Fur flow .
3| 273
5 456
7 6.38 12.76
IN/AC
Set time
Fur flow T2 24
3 \Lg_j.-f 3.83
5 3.19 6.3
7 447 {\ 8.9%

_________

EXHIBIT 3.




KINGSTON EXCESS FLOW ANALYSIS AND SENSITIVITY
Brockway Engineering, PLLC 6/8/98

On-field diversion requirements 3

Hagerman CIR, 80% probability level, no ditch losses é ~000 % B
Base: All alfalfa, 24-hr sets, 5 to 7 gpm furrow flows

Base duty: 5.29 cfs = 2.07 inches/ac

Total ac: 127.9

Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm

CROP: ALFALFA

CFS INJAC
Set time Set time
Fur flow 12 24 Fur flow G 24
3 1.37 2.73 3% 0.53 1.07
5 2.28 4.55 5 0.89 1.78
7 3.19 6.37 7 1.25 2.49
CROP: DRY BEANS
CFS IN/AC
Set time Set time
Fur flow 12 24 Fur flow 12 24
3 3.84 7.68 3 1.50 3.00
5 6.40 12.80 5 2.50 5,00 3 i /3
7 B.96 17.92 7 3.50 7.01° “!/
CROP: PASTURE d'
CFS INVAC
Set time Set time
Fur flow 12 24 Fur flow 12 24
3 2.82 5.64 3 1.10 2.20
5 4,70 9.40 5 1.84 3.67
7 6.58 13.16 7 2.57 514
Notes:

Insufficient application for Alfalfa, 3 and 5 gpm flows, 12 hr sets

EXHIBIT 5 5
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BABINGTON EXCESS FLOW ANALYSIS AND SENSITIVITY
Brockway Engineering, PLLC 6/6/98

On-field diversion requirements

Hagerman CIR, 80% probability level, no ditch losses

Base field data: ’ -

26-0003 L4C

Acres in soil type: Total Slope Run Furrow Set Furrow
Field KEB KSC acres (fr/it) length (ft) _spc (ft) time flow
1 9.3 0.0 9.3 0.025 500 2.5 24 5
2 0.0 3.7 37 0.025 240 25 12 4
3 0.0 2.0 20 0.1 140 2.5 12 3
4 5.8 26 8.4 0.025 290 25 24 4
Total 234
Base case: All alfalfa, parameters as above
Base duty: 1.29 cfs= 276 infac
Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm
CROP: ALFALFA
CFS IN/AC
Set time Set time
Fur flow 12 24 Fur flow sl 2 24
3 0.60 1.20 3 . 1.28 2.56
5 1.00 2.00 5 T2 4.27
7 1.40 2.80 7 2.99 5.98
CROP: DRY BEANS
CFS IN/AC
Set time Set time 3 \ 3 7
Fur flow 12 24 Fur flow 12 24 Iﬂ/
3 1.62 3.24 3 3.46 6.92 &
5 2.70 40 5 5.77 11.54
7 3.78 7 8.08  16.15™
CROP: PASTURE l. (92.&5
CFS —— IN/AC
Set time Set time
Fur flow 12 24 Fur flow 12 24
3] 1.16 2.32 3 2.48 4.96
5 1.93 3.87 5 413 8.26
7 2.7 5.41 7 5.78 11.57
Notes:
Insufficient application for
Alfalfa, 12 hrs, all furrow flows
EXHIBIT =




SIMCOE EXCESS FLOW ANALYSIS AND SENSITIVITY

Brockway Engineering, PLLC €/8/98
On-field diversion requirements

Hagerman CIR, 80% probability level, no ditch losses

Base field data:

36 - 0003 FyA\

Acres in soil type: Total Slope Run Furrow Set Furrow
Field KSC KEC KEB acres (it/ft)  length (ft)  spc (ft) time flow
1 4.8 21.3 3.9 30.0 0.015 430 2.5 24 4
2 25.4 0.0 0.0 254 0.015 460 2.5 24 4
3 3.1 0.0 0.0 3.1 0.015 260 2.5 12 4
58.5

Base case: All alfaifa, parameters as above

Base duty: 2.56 cfs =

2.19

in/ac

Range of computed diversion rates based on peak period consumptive use

Set times in hours, furrow flows in gpm

CROP: ALFALFA

CFS
Set time
Fur flow 12 24
3 1.01- 2.03
5 1.69 3.38
7 2.36 473
CROP: DRY BEANS
CFS
Set time
Fur flow 12 24
3 3.13 6.25
5 5.21 10.42
7 7.29 1458
CROP: PASTURE
CFS
Set time
Fur flow 12 24
3 2.25 45
5 3.75 7.5
7 5.25 10.5
Notes:

Insufficient application for:
Alfalfa, 3 gpm, 12 hrs

INJAC
Set time
Fur flow 24
3 (’é 1.74
5 1.44 2.89
7 2.02 4.04
INJAC
Set time
Fur flow 12
3 2.68
5 4.45 8.91
7l © 623
IN/AC
Set time
Fur flow 12 24
3 1.92 3.85
5 3.21 6.41
7 4.49 8.97

<18 n%

EXHIBIT 35




MEMORANDUM

RECEIVEL
MAY 22
To: File 36-3A 2001
From: Scott King apmmsmu"a Water Resource
Date: May 17, 2001 Reglon
Subject:  Re-analysis of 1996 Hubble report

Per request
and made a

from Nick Spencer, I have reviewed the 1996 Hubble analysis report for this claim
ppropriate adjustments to account for changes in analysis guidelines. These changes

have resulted in an increase in the expected field irrigation requirement. Specifically, the total on-
farm irrigation requirement is computed at 0.42 cfs. Delivery losses remain at 0.15 cfs. The total
diversion rate for irrigation uses is therefore 0.57 cfs.

Accompanying this memo are four additional pages. Those labeled “Table 4” and “Table 5” are
copies from the 1996 report with my handwritten notes identifying those portions of the analysis
that have changed since 1996. The page labeled “Efficiency Analysis” is the new results for
determining irrigation application efficiency. The page labeled “Field Irrigation Requirement” and

dated 5/17/

01 provides the adjusted irrigation requirements based on the new efficiency analysis.

Adjustments to our procedure reflected in this analysis include:
1) Limiting inflow time to a minimum of 12 hours. Previously the department considered

2)

3)

set times less than 12 hours, such as 8 hours as shown. At this time, we currently use
a minimum set time of 12 hours unless the water user actually operates at 8-hour sets
and desires an analysis at this lower time. Most often the shorter time period results in
a higher application efficiency so that using a longer period results in lower efficiencies
and higher water requirements.

Limiting furrow spacing to 24 inches for pasture and grain. Furrow spacing of 30
inches is still acceptable for alfalfa. In this case, changing the furrow spacing for
pasture from 30 to 24 inches resulted in a lower application efficiency and higher
water requirements.

Increasing the allowed minimum furrow inflow rate to 3 gallons per minute (gpm).
This change also tends to result in lower application efficiencies and higher water
requirements as higher runoff flows are incurred.

Together, these changes have resulted in a significant decrease in expected application efficiency
for the pasture fields (from about 69 percent to about 38 percent). Application efficiency for the

alfalfa field

remains unchanged.
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3(” - BA E[‘C]c\ tney R“G‘-"\S;s

GROSS NET
INTAKE DESIGN FURROW FURROW FURROW INFLOW  APPROXIMATE ADVANCE IRRIGATION  IRRIGATION DEEP  IRRIGATION
FAMILY APPLIC. SLOPE SPACING LENGTH RATE INFLOW TIME TIME APPLICATION APPLICATION RUNOFF PERC. EFFICIENCY
Inches Ft/Ft Feet Feet  Gpm Hours Minutes Inches Inches Inches In. %

0.55 1.99  .015 2.00 550 4.5 12 77.2 4.72 4.07 0.42 2.31 42.12

0.55 1.99  .015 2.00 550 5.0 8 67.7 3.50 3.0 0.26 1.25 -56:86

0.55 1.99 .015 2.00 450 3.5 12 67.6 4.49 3.95 0.34 2.16  44.31
EasT 0.55 1.99 .015 2.00 450 4.0 8 56.9 3.42 2.96 0.28 1.15 5845/
Daaruai 0.55 1.99  .015 2.00 350 3.0 12 46.3 4.95 3.95 0.87 2.09  40.20

0.55 1.99 .015 2.00 350 3.0 8 46.3 3.30 2.88 0.27 1.04 663%/ _ »

0.55 1.99 .015 2.00 250 3.0 12 23.1 6.93 4.05 2.82 2.12 2872 30

0.55 1.99  .015 2.00 250 3.0 8 23.1 4.62 2.99 1.56 1.07 43081 R

0.55 1.99 .015 2.00 150 3.0 12 9.7 11.55 4.1 7.42 2.4 17.23 > 3°

0.55 1.99  .015 2.00 150 3.0 8 9.7 7.70 3.05 4.62 1.09 25.85 /

0.70 2.24 .015 2.00 300 3.0 12 38.9 5.77 4.93 0.71 2.83  38.79%
WEST 0.70 2.26  .015  2.00 300 3.0 8 38.9 3.85 3.58 0.12  1.49 5838/
oaarveg 0.70 2.2 .010 2.00 300 3.0 12 51.8 5.77 5.01 0.57 2.97 38.79+

0.70 2.24 .010 2.00 300 3.0 8 51.8 3.85 3.61 0.02 1.59 58,38/

0.55 2.89 .010 2.50 680 5.5 12 130.6 3.74 3.28 0.10  0.74 7734 7°

0.55 2.89 .010 2.50 680  10.5 8 60.2 4.76 2.92 1.66  0.21  -60-7%¢ .
arfe\fe 055  2.89 .010 250 30 3.0 12 57.0 4.08 3.22 0.72 0.47 70.90- 2 70

0.55 2.89 .010 2.50 340 7.5 8 23.3 6.79 2.89 3.86  0.07 4254/
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FIELD IRRIGATION REQUIREMENT

26~ 3 A

initials: SNK Claimant = BELL
date: 05/17/01 Weather Station = BLISS/HAGERMAN
Monthly ET net Gross Irrigation Application
(mm/day) AVE IR 1irrig. irrig. (peak period ET/eff. in mm/day)
irrig. eff. season app - ET freq. season
crop acres system (%) mar apr may Jun jul aug sep oct (mm/yr) (in) ratio (days) mar apr may Jun jul aug sep oct (mm/yr)
alfh 6 cor 70 6.42 7.94 1o 9.49 8.18 6.53 4.46 2.89 1.09 6.7 10.00 12.36 15.57 14.78 12.74 10.17 6.94
past (E) 4 cor 37 3.97 6.12 T7.69 7.3 6.29 5.04 3.45 1.99 1.11 5.9 11.91 18.36 23.07 21.90 18.87 15.12 10.35
past (W) 3 cor 39 3.97 6.12 7.69 7.3 6.29 5.04 3.45 2.24 1.11 6.7 11.30 17.42 21.89 20.78 17.%0 14.34 9.82
Summary 13 10.89 15.38 19.34 18.35 15.82 12.66 8.66
Peak Gross Irrigation Application (mm/day) = 19.34
On-Farm Irrigation Requirement (cfs/acre) = 0.032
Total On-Farm Irrigation Requirement (cfs) = 0.42
Irrigation Diversion Volume (ft/yr) = 0.00
I 1]

Total Irrigation Diversion Volume (ac-ft/yr)

Tore b Quaniz TR
I"rijﬁd\"‘lw 0.47_ c-{s
Telivery Losses O-!5 efs
S—\-oglcwajef O0.02 C'(S

o.5 71 c_'(S

Cno{— addiHoe fo _‘”Yﬁc"‘{"“}




INTAKE DESIGN

FAMILY APPLIC.

0.55
0.55
0.55
Q.55
Q.55
0.55
0.55
0.55
0.55

0.55
Jesb 0.70
ashure 0.70
0.55
0.55
Malf g5

0.55

st

sl;JrQ

' .70 +70 +70+IOT
Average eq'\lc\cﬂC\[ Rr east pasture : 70 )0+

Inches

2383

Rr338883

i
2S¢

2.89
2.89

@

FURROW FURROW FURROM
SLOPE
Ft/Fe

SPACING LENGTH RATE
Feet

Feet YGpm

.015  2.50 550)y¢% 4.5
.015  2.50 550 5.0
.015  2.50 450 3.5
L015  2.50 450 4.0
.015 250 350 ) 2.5
.015  2.50 350 3.0
.015  2.50 250 2.0
.015  2.50 250 2.0
.015  2.50 150 1.0
.015  2.50 150 1.5
.010  2.50 300 3.0
.010  2.50 300 3.0
.010 2.50 &4 5.5
.010 2.50 ! 4
.01  2.50
.010 2.50
Ve

®)

Table 4

INFLOM  APPROXIMATE ADVANCE I[RRIGATION

INFLOW TIME TIME

Hours Minutes
12 77.2
] &7.7
12 67.6
8 56.9
12 59.6
8 6.3
12 36.2
8 36.2
12 28.4
8 16.6
12 51.8
8 51.8
12 130.6
8 60.2

2 76.8
(;:) 3.3

@

GROSS NET
IRRIGAT{ON DEEP
APPLICATION APPLICATION RUNOFE PgRe.
Inches Inches Inches [n.
3.78 3.26 0.34 1.45
2.80 2.61 0.21 0.60
3.59 3.16 0.27 © 1.33
2.7 2.37 0.22 0.52
3.30 3.04 0.13  1.18
2.66 2.3 0.22 0.43
3.70 3.02 0.60 1.1
2.46 2.22 0.16 0.3t
3.08 2.81 0.21 0.883
3.08 2.20 0.84 0.25
.62 4.01 0.45 1.93
3.08 2.89 0.02 0.82
3.7% 3.28 0.10 0.7&
4.76 2.92 1.66 0.21
3.40 3.07 0.15 0.36
6.79 2.89 3.8 -0.07
(ofs = (5155:|;>€23

Use of this program and input requirements are described in the FIELD APPLICATI(?N
EFFICIENCY section of the IDWR report titled Report Regarding Evaluation of Irrigation

Diversion Rates, dated July, 1996.

IRRIGATION
EFFICIENCY
X
52.65
n.or -—
55.38
nR.&5 —
60.31
75.38 —
53.84
80.77 —

&.61
a.m) -
48.49
RT3 %
.3
60.77
85.08 >
42.54



FIELD IRRISATION REQUIREMENT

initials: MS Claimant = Rea
date: 06/25/96 Weather Station = Bliss/Hagerman
Monthly ET net Gross Irrigation Application
(mm/day) AVE IR irrig. irrig. » (peak period ET/eff. in mm/day)
irrig. eff. season app. ET freq. season
crop acres system (%) mar apr may jun jul aug sep oct (mm/yr) (in) ratio (days) mar apr may jun jul aug sep oct (mm/yr)
alfth 6 cor 70" 6.62 7.9 10 9.49. 8.18 6.53 4.46 2.89 1.09 6.7 10.00 12.36 15.57 14.78 12.74 10.17 6.94
past fest 4 cor 4937 3.97 6.12 7.69 7.3 6.29 5.04 3.45 1.99 1.11 5.9 6.39 9.85 12.37 11.74 10.12 8.11 5.55
past Lies+ 3 cor 16—39 3.97 6.12 7.69 7.3 6.29 5.04 3.45 1.99 1.1 5.9 6.30 9.70 12.19 11.58 9.97 7.99 5.47 S
3
Summary 13 8.03 10.98 13.81 13.10 11.29 9.03 6.18 g.
Peak Gross Irrigation Application (mm/day) = 13.81 (':
On-Farm Irrigation Requirement (cfs/acre) = 0.023 o
Total On-Farm Irrigation Requirement (cfs) = 0.30
Irrigation Diversion Volume (ft/yr) = 0.00
a 0

Total Irrigation Diversion Volume (ac-ft/yr)



Sent By: IDAHO DEPT OF WATER RESOURCES; 2083275400; May-17-01 4:37PM; Page 1
To: SOUTHERN At: 912087363037,,,,6841859-----

State of Idaho

DEPARTMENT OF WATER RESOURCES

\ 1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
: Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

TRANSMITTAL COVER SHEET

FAX NUMBER: (208) 327-5400

DATE: = -1T7-01

TO: %\‘E\I € CL ELLAMD FROM: M \C C::)P ENcCee

DOCUMENT DESCRIPTION: U\U@E e oy NA

COVER SHEET + Q PAGES

CONTACT: __ "5 2.7~-743O IF YOU DO NOT RECEIVE ALL THE PAGES.

THANK YOU !



Sent By: IDAHO DEPT OF WATER RESOURCES; 2083275400; May-17-01 4:37PM; Page 2

MEMORANDUM

To: File 36-3A
From: Scott King
Date: May 17, 2001

Subject:  Re-analysis of 1996 Hubble report

Per request from Nick Spencer, T have reviewed the 1996 Hubble analysis report for thig claim
and made appropriate adjustments to account for changes in analysis guidelines. These changes
have resulted in an increase in the expected Leld irrigation requirement. Specifically, the total on-
farm irrigation requirement is computed at 0,42 cfs. Delivery losses remain at 0.15 cfs. ‘The total
diversion rate for irrigation uses is therefore 0.57 cfs.

Accompanying this memo are four additional pages. Those labeled “Table 4” and “Table 5” are
copies from the 1996 report with my handwritten notes identifying those portions of the analysis
that have changed since 1996. The page labeled “Efficiency Analysis” is the new results for
determining irrigation application efficiency. The page labeled “Field Irrigation Requirement” and
dated 5/17/01 provides the adjusted irrigation requirements based on the new efficiency analysis.
Adjustments to our procedure reflected in this analysis include;

1) Limiting inflow time to a minimum of 12 hours. Previously the departiment considered
set times less than 12 hours, such as 8 hours as shown. At this time, we currently use
a minimum set time of 12 hours unless the water user actually operates at 8-hour sets
and desires an analysis at this lower time, Most often the shorter time period results in
a higher application efficiency so that using a longer period results in lower efficiencies
and higher water requirements.

2) Limiting furrow spacing to 24 inches for pasture and grain. Furrow spacing of 30
inches is still acceptable for alfatfa. In this case, changing the furrow spacing for
pasture from 30 to 24 inches resulted in a lower application efficiency and higher
water requirements.

3) Increasing the allowed minimum furrow inflow rate to 3 gallons per minute (gpm).
This change also tends to result in lower application efficiencies and higher water
requirements as higher runoff flows are incurred.

Together, these changes have resulted in a significant decrease in expected application efficiency
for the pasture fields (from about 69 percent to about 38 percent). Application efficiency for the
alfalla field remains unchanged.

DADATAVRASINS\RIONIO.3A HUBGLE UPDATR\SUMMARY MEMO.DOC



Sent By: IDAHO DEPT OF WATER RESOURCES; 2083275400; May-17-01 4:37PM;
3{" - 3 A EC‘:I ¢ tmey g"\q.‘.l.‘5|s
GROSS NET
INTAKE DESIGN FURROW FURROW FURROW INFLOW  APPROXIMATE ADVANCE IRRIGATION  IRRIGATION
FAMILY APPLIC. SLOPE SPACING LENGTH RATE INFLOW TIME TIME APPLICATION APPLICATION RUNOFF
Inches Ft/Ft Feet Feet  Gpm Hour s Minutes Inches Inches Inches
0.55 1.99 015 2.00 550 4.5 12 77.2 4.7 §.07 0.42
0.55 1.9¢  .015 2.00 550 5.0 8 677 3.50 3.01 0.26
. 0.55 1.99 .015 2.00 450 3.5 12 67.6 $.49 3.95 0.36
AST 955 1.99  .015 2.00 450 4.0 8 56.9 3.42 2.96 0.28
AR 0.55 1.99 .015 2.00 350 3.0 12 46.3 4.95 3.95 0.87
0.5% 1.99 015 ¢2.00 350 3.0 8 46.5% 3.30 2.88 0.27
0.55 1.99 .01% 2.00 250 3.0 12 234 6.93 4.05 2.82
0.55 1.9¢ .015 2.00 250 3.0 8 FAR | 4.62 2.99 1.56
0.55 1.99 .05 2.00 150 3.0 12 9.7 11.55 4.1 7.42
0.55 1.99 015 2.00 150 3.0 8 9.7 7.70 3.05 4.62
0.70 2.24 .015 2.00 300 2.0 12 38.9 5.77 4.93 0.71
8= 0.70 2.2, 015 2.00 300 3.0 8 38.9 3.85 3.58 0.12
ASTvet 0.70 2.26 .010 2.00 200 3.0 12 §1.8 5.77 5.01 0.57
0.70 2.26 010 2.00 300 3.0 8 51.8 3.85 3.61 0.02
Q.55 2.89 010 2.50 680 5.5 12 130.6 3.7 3.28 0.10
¢.5% 2.89 ,010 2.50 680 10.5 8 60.2 4,76 2.92 1.66
[@‘(‘L 0.55 2.89 010 2.50 340 3.0 12 57.0 4.08 3.22 0.72
0.55 2.89 .0t0 2.50 340 7.5 8 23.3 6.79 2.89 3.8
. o
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DEEP IRRIGATION
PERC. EFFICIENCY

In. %
2.3 w212

1.25 5686 '

216 46.3t

115  -58:45-/

2.0  40.20

1.06 483+ / , »
2.12 _zem2 o
1.07 4388 ¢ "
2.4 7.2 > 30
1.09 25,85/

2.83  38.79%
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FIELD IRRIGATION REQUIREMENT

Irrigation Diversion Volums (£t/yr)

Ly 3(9'- A

ipnitdals: SEK Claimant =
date: 05/17/01 Noather Station = SLISS/HASKRMAN
slonthly KT net
{mmfday} AVE IR iprig.
1rrig. off S8ASON app.
cEup aczas aystem 4 ¥ mac apT may 4un 3ul aug sep oct ¢(am/fyr} {1in)
alth 13 cor 0 .42 7.94 10 9.4% S8.18 6€.53 4.456 2.89%
past (B) & cor 37 3.97 &.12 T.69 7.3 6.29 5.04 3.45 1.9%
past (H) 3 cor 33 3.97 §6.12 T.68 7.3 6.29 5.04 3.45 2.24
Bummary 13
Peak &ross Ixrigatios Application Um/day) = 19.34
on-Furm Ixxigation Requiresest {ofajacxa) = 0.052
toLal On—Farm Irrigation Baquirement [cfs) » D.42
- 0.0¢
-

Total Irrigation Diversicms Volume {ac—£t/yr)

——

o™ L

T rri a.m*%crvs

Guaau'\'l ™™
o.'-l?_- C‘FS

Telivery Losses 015 ofs

ijbc_k“mjw.r 0-02 cfs
o. 571 CL-{fSS

irxig.

EY £rag.

ratie (days)
1.09 6.7
1.11 5.9
1.1 5.7

Gross Irrigatioms Applicattop
(paak paricd IT/eff. 18 m/day)

mar apke may 3jon jul aug sep
10.00 12.35 15.57 14.78 12,74 14.17

11.81 1B.36 23.07 21.90 18.87 15.12
11.30 17.82 21.89 20.78 17.90 14.34

10.89 15,38 19.3¢ 18.35 15,82 12.66
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amason
oct {mwW'yT)
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Sent By: IDAHO DEPT OF WATER RESOURCES;

INTAKE DESIGN
FANILY APPLIC.

Inches
0.55 1.99
0.55 1.99
0.53 1.9
0.5 1.9
A~ 0.55 1.99
a.55 1.9
L 0.53 1.9
0.53% 1.9
0.55 1.99
0.55 1.99
ot Q.70 2.2%
hafeE g 79 2.2
0.53 2.89
0.55% 2.89
alf o552
0.55 .M

Aocmse emc.;onc\‘ Qr‘ m-_:,"' pashre

>

2083275400;

Tahle 4

May-17-01

1088

FURRCW FURRCM FURRCOM INFLOM  APPROXIMATE ADVANCE (RRIGATION
SLOPE SPACING LENGTH RATE

Fe/fe
.015
.ns
.018
.018
015
<015
-01%
015
015
015
.A1a
.010
010
010
019
-a10

INFLOW TIME TINE
feat Ferat xGpm Hours Hirtes
2.50 ssa)\rﬁ 4.5 12 77.2
.50 S50 5.0 ] 67.7
2.50 450 1.5 12 67.6
2.50 450 4.0 ) 5.9
250  mdl N 2.8 12 59.4
250 o) 3.0 s .3
2.50 250 2.0 12 36.2
2.50 20 2.0 8 34.2
2.50 150 1.0 12 .4
2.50 150 1.3 8 16.6
2% 30 3.0 12 51.8
2.50 m"‘y 3.0 a 51.8
2.50 5.5 12 130.6
2.%0 10.8 s 0.2
2.50 2.5 2 76.8
2.50 7.8 é) B3
/ A A l
e kﬁ:/

.+ 20 +70 +0+)0T

;’;@_

4:38PM;

APPLICATION APPLICATION RUNQEE

Enches
7=
2.80
3.59
2.7
3.30
2.6
3.
2.66
3.08
3.08
4.6
3.08
L7
4.76
3.40
6.7

11
IRRIGATION

Inches Inches
3.26 0.34
2.6 0.21
.16 0.27 -
2.37 0.2
3.04 0.13
2.31 Q.22
3.02 B8.60
2.22 9.16
2.81 0.21
2.20 0.84
.01 0.45
2.89 0.02
3.28 6.10
2.92 1.66
3.07 0.15
2.8 3.8

Page 5/86
DEEP  IRRiAT(ON
PERC. EFFICIENCY
tn. p }
1.43 §2.45
0.0 707 —
.33  55.318
0.352 7.8 =~
1.18 &1
0.43 7538 -—
1.1 3.8
0.31 80.77 ~—
c.58 & .81
0.2 6.5t )~
1.93 48.49
0.82 N7 %
0.76 7.3
0.21 80.77
0.34 .02 >
-q,07 £2.34

(os = (9B 9990

Use of this program and input requirements are described in the FIELD APPLICATION

EFFICIENCY section of the IDWR report titled Report Regarding Evaluation of Irrigation
Diversion Rates, dated July, 1996.



FIELD JRRIGATION REGUIREMENT

initials: L Clajmant = Rea
date: 056425795 Weather Station = Bljss/Hagerman
Menthiy ET net Gross !rrigation Application
{mw/day} AYE IR irrig. irrig. {pesk pericd ET/eff. in mn/day)
irrig. eff. season app. ET freq. season
crop acres system ¢%) mar apr may jun jul aug sep oct (mn/yr) (in) ratio (days) mar apr may jun jut  aug sep oct {sm/yr)
alth 6 cor 70" 6.42 7.9 10 9.49. 8.18 6.53 4.48 2.89 1.09 6.7 10.00 12.36 15.57 1%&.78 12.76 10.17 &.%4
past Zesr 3 cor 4937 3.97 6.12 7.59 7.3 6.29 5.06 3.45 1.99 1.4 5.9 6.39 9.85 12,37 11.74 10.12 8.11 5.55
past pess 3 cor J&“sq 3.97 &.12 7.9 7.3 5.29 5.04 3.45 1.9¢ .11 5.9 630 9.70 12.19 11.58 9.97 7.99 5.47
Summary 13 8.03 16.98 13.81 13.10 11,29 .03 6.18
Peak Gross Irrigation Applicatien {(mm/day) = 13.81 '
on-Farm [rrigation Requiremant (cfs/acre) = 0.023
Totel On-Farm irrigetion Requirement (cfs) = 0.30
frrigatfon Diversion Volume {ft/yr) = 0.00
= D

Total Irrigation Diversion Volume {ac-ft/yr)
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| \STRICT COURT - SRBA
| t')rwm FALLS CO., IDAHO

| FILED — -~

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA
Subcase Nos. 36-00003A, 36-00003B,
36.00003C, 36-00003F, 36-00003K,

|
|
!
i_

Case No. 39576 |
| 36-00003L, and 36-00003M
I

Yo et Nt N’ s’

MEMORANDUM DECISION AND ORDER ON CHALLENGE

ORDER GRANTING STATE OF IDAHO'S MOTION FOR THE COURT TO
TAKE JUDICIAL NOTICE OF ADJUDICATIVE FACTS

ORDER OF RECOI\JIM]TIIVIENT WITH INSTRUCTIONS TO SPECIAL
MASTER CUSHMAN

i
|
Appearances: i
i

Mr. Peter J. Ampe, Deputy Atton'w]ey General, Natural Resources Division, Attorney for
the State of Idaho |

e
|
|

Ms. Dana L. Hofstetter, Beeman & Hofistetter, P.C., Attorney for North Snake Ground
Water District, May Farms, Ltd., and Faulkner Land and Livestock Company

Mr. Patrick D. Brown, P.C,, Atto:%ney for Lynn Babington, David Kingston, Edna Rea
(Verl Bell), and Doyt Simcoe

i

|

|

} L

BRIEF PROCEDURAL BACKGROUND

lenges |
WSRBA\SYS1\CHALLNG\36-000030RDER.DOC

|

1_

Order on Chml
11723/99 Page 1
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!

Conclusions of Law regarding water rights 36-00003A, Edna Rea, Claimant; 36-00003B
and 36-00003K, Kingston Properties L.P., Claimant; 36-00003C and 36-00003L, Lynn
and Kathy Babington, Claimants; {-UGOO:&D, Thomas and Terri Harbison, Claimants; 36-

1. On July 29, 1998, SpecT Master Haemmerle issued Findings of Fact and

00003F and 36-00003M, Doyt and Roxie Simcoe, Claimants (hereinafter “Claimants”).
2. On February 8, 1999, Special Master Haemmerle issued Special Master's

of Idaho (“State™), and the North Snake Ground Water District, May Farms, Ltd., and
Faulkner Land and Livestock Company (collectively referred to as “NSGWD”),
4. On July 16, 1999, Spe

Motions to Alter or Amend. |

Repart(s) for these subcases.
3. OnMarch 26 and 29, 1999, Motions to Alter or Amend were filed by the State

Master Hacmmerle entered an Order Denying

5. On July 30, 1999, the Ejnltate filed separate Nofices of Challenge to rights 36-
00003 A, 36-00003B, 36-00003K and combined Notices of Challenge 1o rights 36-

00003C and 36-00003L,, and 3 003F and 36-00003M.

6. On July 30, 1999, NS filed its Notice of Challenge to subcases
36-00003A, B, C, D, F, JK, L, and M. On August 20, 1999, NSGWD filed an Amended
i

Notice of Challenge dropping (dismissing) its Challenge to rights 36-00003D and
36-000037J.

7. In accordance with a b{l-ieﬁng schedule, counsel for the respective parties
lodged briefs with the Court, | .

8. On September 22, 199%’, the Court heard oral arguments on the Challenges.

9. On September 30, 1999, the Court issued an Order for Additional
Information and/or Clarification on Challenge.

10. Responses to the Court’s Order for Additional Information and/or
Clarification on Challenge we.re!ﬁled by the parties on October 15, 1999. No Party
abjected to or challenged the accyracy of any of the supplemental materials presented. In

addition, the State filed a Motion for the Court to Take Judicial Notice of Adjudicative
Facts.

Order on Challcnges
\\SRBA\SYS I\CHALLNG\36-000030RDER.DCC
11/23/99 ! Page 2
|
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Responses to the Court’s
on Challenge were filed by the
deemed fully submitted for decisio
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| ¢t P
FULLY SUBMITTED FOR DECISION
rder for Additional Information and/or Clarification
ies on October 15, 1999, Therefore, this matter is
n on the next business day, or October 18, 1999.

I oI

STATE OF IDAHO’S MO [ION FOR THE COURT TO TAKE JUDICIAL

NOTICE

F ADJUDICATIVE FACTS

Pursuant to LR.E. 201, the State has moved for the Court to take judicial notice of

the following adjudicative facts:

a.

Order on Challenges
\\SRBA\SYS I\CHALLNG\36-000030RDER.

11/23/99

Complaint in New

District Court of the United States for the Southern Division of the District of

Idaho, In Equity No. 1
Stipulation for

602 (1932) (“Complaint”).
Decree in New International Mortgage Bank v, Idaho

Power Co., District Court of the United States for the Southern Division of the
District of Idaho, In E‘luity No. 1602 (1932).

Answer in New| Inte

District Court of the
Idaho, In Equity No. 1

'nited States for the Southern Division of the District of

602 (1932) (“Answer”).

Findings of Fact in New International Mortgage Bank v. Idaho Power
Co., District Court of the United States for the Southern Division of the
District of Idaho, In ETuity No. 1602 (1932).

Plat of Minera
Idaho, January 2, 1890.

Survey No. 801, fited in the U.S. Land Office at Hailey,

Plat of}l.d':‘nem[f Survey No. 1, filed in U.S. Land Office at Hailey,

Idaho, November 20,

884.
|

1
poC

Page 3
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g. Master Title PIJ:!, Township 7 South, Range 13 East, of the Boise
Meridian, Idaho. : S N - '
h, Answer and Colunter-Claim of Defendant Idaho Power Co. in New
International Mortgage Bank v. Idaho Power Co., District Court of the United
States for the Southern Division of the District of Idaho, In Equity No. 1602
(1932).
No party sought an opporturity to/be heard on this request. LR.E. 201(¢). Therefore, the
State’s Motion for the Court to Take Judicial Notice of Adjudicative Facts is hereby
GRANTED. LRE. 201(b), (d). | d ).

|
1V.

THE STANDARD OF REVIEW OF A SPECIAL MASTER’S REPORT OR
RECO NDATION IN THE SRBA

The Significance of the Director/s Report in Adjudication of Water Rights in the
SRBA |

A statement of the standarJ: of review of a special master’s report or
recommendation regarding water rights claimed under state law in the SRBA begins with
an understanding of the statutmilﬁ; created procedural framework of how a “state based”
claim is processed. See 1.C. §§ 42-1401 to 1428 (1996 & Supp. 1999), SRBA
Administrative Order 1, Rules of ﬁrocedure (Oct. 16, 1997). The pleadings in an
adjudication proceeding consist of such documents as the notices of claim, objections,
and responses thereto. Fort Hall Water Users Ass'nv. U.S., 129 Idaho 39, 41, 921 P.2d
739, 741 (1995).

Summarily stated, the principal steps in a state based water right claim are as
follows:

1. A claimi of a water right is filed. 1.C. § 42-1409 (Supp. 1999).

2. IDWR makes an examination of the relevant water system and of the claim,

1.C. § 42-1410 (1996)!
I
Qrder on Challenges

WSRBA\SYSI\CHALLNG\36-000030RDER. DOX
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| :
3. As a result of the mefR mw;aﬁoﬂf’a Director's Report is filed. 1.C. § 42-
1411 (Supp. 1999). ' o AT
4, Objections and/or Responses to the PDirector's Report can be filed by the
claimant or any other party in the SRBA, 1.C. § 42-1412 (Supp. 1999); 1.C. §
42-1411(5). '

A. The parties to a subcase can stipulate to the contested elements of a
water right by the use of a Standard Form 5. IDWR may concur
therewith. AO1(4)(d)(3). If IDWR does not concur, the Court shall
conduct any hearing necessary to determine whether a partial decree
should be issued. AO1(4Xd)(3)(c).

B. Uncontested and settled subcases are partially decreed.

S. Contested subcases proceed toward resolution. The District Court may refer
these subcases to a spepial master. 1.C. § 42-1412(4)-(5).

A. Settlement conference.
B. Scheduling conference,
C. Trial before a special master,

6. In referred subcases, a Special Master’s Report or Recommendation is filed
with the Court. AOI(13).

7. Motions to Alter or Amend a Special Master’s Report or
Recommendation are|filed, heard and niled upon by a special master.
A01(13).

8. Objections (“Challenges” in the SRBA) to the final Special Master's Report
or Recommendation are filed with the SRBA District Court. LR.C.P.
53(e)(2), AOI(13). |

|
9. A decision is made by the District Court on the Challenge and a Partial Decres

is entered.
10. An appeal to the IdahL Supreme Court may be taken.

Ovder oa Challenges
WSRBA\SYSI\CHALLNGA36-000030RDER.DOC
11/23/99 Puge 5
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As it relates to the standard of review, the Director’s Report (step 3 above) is of
major significance because by statute, the Director‘s:Repoﬁ constitutes prima facie
evidence of the nature and extent of a water right acquired under state law, and therefore
presumption.' 1.C. § 42-1411(4)~(5), see Silversteinv.
Carlson, 118 Idaho 456, 461-62, 797 P.2d 856, 861-62 (1990); State v. Hagerman Water
Right Owners. Inc., 130 Tdaho 736, 745-46, 947 P.2d 409, 418 (1997). The objecting
party has the burden of going fo with evidence to rebut the Director's Report as to
all objections filed. 1.C. § 42-1411(5). However, 1.C. § 42-1411(5) is silent as to the
quantum of proof necessary to ov

constitutes a rebuttable evidenti

me the presumption raised by the Director's Report.
If a statute is silent as to the q m of proof necessary to overcome a presumption,
then the presumption is overcome when the “opponent introduces substantial evidence of
the nonexistence of the fact [presumed].” Bongiovi v. Jamison, 110 Idaho 734, 738, 718
P.2d 1172, 1176 (1986), citing Committee Comment to LR.E. 301. Substantial evidence
is defined “as such relevant eviderce as a reasonable mind might accept to support a
conclusion; it is more than a scintilla, but less than a preponderance.” Evans v. Hara’s,
Inc., 123 Idaho 473, 478, 849 P. d 934, 938 (1993). “When rebutted, the presumption
disappears and the party with the benefit of the presumption retains the burden of

persuasion on the issue.” Hagerman Water Right Owners. Inc., 130 Idaho at 745, 947

«- B B EBIEEMTTEREEN S B S -

P.2d at 418. If the presumption i$ overcome by the objector, then the claimant has the
“yltimate burden of persuasion foy each element of a water right.” 1.C. § 42-1411(3).
That is, when the prima facie evidence is rebutted by competent evidence, the issue is
decided, like other issues, on the sum of the proof.‘ See D. Craig Lewis, Idaho Trial
Handboak, § 12.5 (1995), citing Reddy v. Johnston, 77 1daho 402, 293 P.2d 945 (1956).
Therefore, from the “get-go,” a special master’s evidentiary view of an “objected
to” subcase is directly affected by the content of the Director's Report, who filed the
objection (i.e. who has the burden of going forward with the evidence), and to which
elements of the claim the objection is directed (i.e. the scope of the objection).
1.C. § 42-1411(5). In turn, a review of a Special Master’s Report or Recommendation

Order 0o Challenges
WSRBA\SY S I\CHALLNG\36-000030RDER. DOC
11/23/99 Page 6
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by the District Court is likewise influenced by the ptoce'dﬁr{l hi'story‘ ‘of the particular
subcase(s). g £ 8 @

|
Special Master’s Report or Rcct*mmendations (as to the unobjected to portion of
Director's Report) |

|

I.C. § 42-1411(4) purports to mandate that the unobjected to portions of the
Director's Report be decreed as reported. Normally, this is exactly what happens.
However, despite the unyielding | 'nguage of this statute, the SRBA district court retains
discretion to apply law to facts and render its own conclusions regarding unobjected to
water rights. State v. Higginson, 128 Idaho 246, 258, 912 P.2d 614, 626 (1995), citing
LR.C.P. 55. Additionally, 1L.C. § 42-1412(7) allows the district court to delay entry of
partial decrees for those portions (Lf the Director’s Report for which no objection has been
field if the district court dete:minefk that the unobjected claim may be affected by the

outcome of a contested matter. |

Special Master’s Report or Rechmendations (as to the objected to portion of
Director's Report) '

!

Because the district court qlms the duty to independently review a special master’s
report, the findings of fact and conclusions of law contained therein do not stand
automatically approved in the absénce of a challenge. Seccombe v. Weeks, 115 Idaho 423,

"435, 767 P.2d 276, 278 (Ct. App. 1989); C. Wright and A. Miller, Federal Practice and
Procedure § 2612 (1995).

Under IR.C.P. 53(e)(2), written objections/challenges may be served upon all
other parties within fourteen (14) days of service of the notice of the filing of a special
master’s report.! It should be not(rd, however, that AO1(13)(a) provides that “[f]ailure of

any party in the adjudication to pursue or participate in a Motion to Alter or Amend

|

|

! It a Motion to Alter or Amend a Spegial Master’s Recommendation is timely filed under AQ1(13)(a),

the time o file a challenge under l.R.C.F. 53(¢)(2) is suspended until the special master files a decision on
|

the Motion to Alter or Amend.

Order on Chinlienges DOL
\SRBAVSYS NCHALILNG\36-000030RDER.
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. jon shall counstitute a waiver of the right to
challenge it before the Presiding| Judge.”

Applications to the referring district court for “action upon the report” are covered

by LR.C.P. 53(e)X(2), and are to be by motion. The court, after hearing, has a wide range

of actions available. The court may adopt the report or may modify it or may reject it in

whole or in part or may receive further evidence or may recommit it to a special master
with instructions. LR.C.P. 53(e)( .). Where a challenge to a special master’s report is
filed, a district court must hold a }Jcaﬁng on the issues raised therein, See Kieffer v. Sears
Roebuck & Co., 873 ¥.2d 954, 956 (6™ Cir. 1989). Of course, the parties could waive
oral argument and submit the challenge on the briefs.?

Findings of Fact of the Special l'flnster
|

|
In Idaho, the district court|is required to adopt a special master's findings of fact

unless they are clearly erroneous. (LR.C.P. $3(¢)(2); Rodriguez v. Oakley Valley Stone,
Inc., 120 Idaho 370, 377, 816 P.2d 326, 333 (1991); Higley v. Woodard, 124 Idaho 531,
S34, 861 P.2d 101, 104 (Ct. App. 1993). Exactly what is meant by the phrase "clearly

erroneous,” or how to measure it, is not always easy to discern. The United States
i

2 1t may scem anomalous that actual participation in a Motion to Alter or Amend is a prerequisite to a
Rule 53(e)(2) challenge in the SRBA, but such a challenge or objection is not a prerequisite to appellate
review. Seccombe v. Weeks, 115 ldaho|433, 438, 767 P.2d 276, 278 (Ct. App. 19389) (holding that
objections to findings and conclusions of the master are not required to preserve an issue for appeal). The
following reasons, however, explain this apparent anomaly: First, because of the large and complex
nature of the SRBA litigation, and the potential that a large number of parties may have an interest in a
particular issue or subcase before a special master, it is necessury for those interested parties to involve
themselves in the proceedings before the special master, at least at the Motion to Alter or Amend stage.
See AO1 (13)(a). Allowing interested parties to sit back and wait for the special master’s final report and
then file a chalienge with the district court would canse unjustifiable expense and delay. Second, the
district court has the affirmative duty to independently review the special master's report ({rrespective of
whether it has been challenged) using the clearly erroneous standard as to findings of fact and a free
review of the conclusions of law. Upon such review, the district court may, on its own initiative, adont,
modify, or reject the report, receive further evidence, or refer it back to the special master. In conixast, an -
appellate court — which is not a fact ﬁn;iug court — is limited to the record before it in deciding whether

the trial court’s findings are clearly erroneous and/or whether the conclusions of law are incorrect.

3 If no party files a challenge to a masters report and recommendation, the court will not usually
hold a hearing under LR.C.P. 53(¢)(2).| As a practical matter, such a hearing would accomplish little, if
anything; it would not be an efficient tisc of judicial resources, and would create unnecessary expense for
the litigants,

Order on Challenges
WSRPA\SYS [\CHALLNG\36-000030RDER. DOC
11/23/99 Page 8
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Supreme Court has stated that “[a] finding is ‘t;.learly erronz'c;.rus’ whép, ‘although there is
evidence to support it, the reviewing court on the entire evidence'is left with the definite
and firm conviction that a mistake has been committed.” U.S, v. U.S. Gypsum Co., 333
U.S. 364, 395 (1948). A federal court of appeals stated as follows:

It is idle to try to define the meaning of the phrase "clearly
erroneous”; all that can be profitably said is that an appellate court,

though it will hesitate lcsr to reverse the findings of a judge than
that of an administrative| tribunal or of a jury, will nevertheless
reverse it most reluctantly and only when well persuaded.

U.S. v. Aluminum Co. of America, 148 F.2d 416, 433 (2™ Cir. 1945) (L. Hand, J.).

A special master's findings which a district court adopts in a non-jury action are
congidered to be the findings of the district court. LR.C.P. 52(a); Seccombe, 115 Idaho
at 435, 767 P.2d at 278; Higley, 124 Idaho at 534, 861 P.2d at 104. Consequently, a
district court's standard for reviewing a special master's findings of fact is to determine
whether they are supported by substantial,* although perhaps conflicting, evidence.
Seccombe, 115 Idaho at 435, 767 P.2d at 278; Higley, 124 1daho at 534, 861 P.2d at
104.

In other words, a referring district court reviews a special master’s findings of fact
under LR.C.P. 53(e)(2) just as an! appellate court reviews a district court's findings of fact
in 3 non-jury action, i.e. using thjI “clearly erroneous” standard. An appellate court, in R
reviewing findings of fact, does not consider and weigh the evidence de novo. Wright and
Miller, supra, § 2614; Zenith Radio Corp. v. Hazletine Research, Inc., 395 U.S. 100, 123
(1969). The mere fact that on the same evidence an appellate court might have reached a

different result does not justify it lhn setting a district court's findings aside. Amadeo v.

“ Substantial dees not mean that the nce was uncontradicted. All that is required is that the evidence
be of such sufficient quantity and probative value that reasonable minds could conclude that the finding —
whether it be by a jury, trial judge, or special master -- was proper. It is not necessary that the evidence be
of such quantity or quality that reasonable minds must conclude, only that they cou/d conclude.
Therefore, a special inasters findings of fact are properly rejected only if the evidence is so weak that
reasonable minds could not come to the same conclusion the special master reached. Mann v. Safeway
Stores, Inc., 95 Idaho 732, 518 P.2d 1194 (1974); see also Evans v. Hara's Inc., 123 [daho 473, 478, 849
P.2d 934, 939 (1993). [

|
Order on Challenges
\\SRBA\SYS1'CHALLNG\36-000030RDER.
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|

|
Zant, 486 U.S. 214, 223 (1988). A reviewing court may regard a finding as clearly
erroneous only if the finding is without adequate evidentiary support or was induced by an

A

erroneous view of the law. Wright and Miller, supra, § 2585.

With respect to stipulated facts, LR.C.P. 53(¢){(4) provides that when parties
stipulate that a special master's ﬁnldings of fact shall be final, only questions of law arising
upon the report shall thereafter bﬁ‘ considered (meaning freely reviewable by the referring
district court).®

The parties are entitled to|an actual review and examination of all of the evidence
in the record, by the referring district court, to determine whether the findings of fact are
clearly erroneous. Locklin v. Day-Glo Color Corp., 429 ¥.2d 873, 876 (7" Cir. 1970),
cert. denied, 91 S.Ct, 582 (1971)

In the application of the a’bove principles, due regard must be given to the
opportunity a special master had to evaluate the credibility of the witnesses. LR.C.P.
52(a); U.S. v. . Volpe & Co., 359 F.2d 132, 134 (1*Cir. 1966).

Under Federal Rule of Civil Procedure 52(a), inferences from documentary
evidence are as much a prerogati\]-'e of the finder of fact as inferences as to the credibility
of witnesses. Anderson v. Bessemer City, 470 U.S. 564, 574 (1985). The nule in Idaho is
less clear. Professor Lewis states that “[u]nlike Fed. R. Civ. P. 52(a), IRCP 52(a) does

® Read literally, this rule absolutely reqnires a referring district court to accept stipulated facts without any
question. While this would be the rwﬂt in the vast majority of cases, it is logical that the intent of this
rule is much like the “uncontradicted ny rule” of evidence. This “rule” is that “[tjhe . .
uncontradicted testimony of a credible Emess must be accepted by the trier of fact unless the !whmony is
‘inherently improbable, or rendered so by facts and circumstances disclosed at the hearing . .
impeached by any of the modes known to the law.” Faber v, State, 107 Idaho 823, 824, 693 P 2d 469,
470 (Ct. App. 1984), citing Dinnen v. Finch, 100 Idaho 620, 626-627, 603 P,2d 575, 581.82 (1979). See
also Russ v. Brown, 96 Idaho 369, 373, | 529 P.2d 765, 769 (1974) (“[TThe trial court must accept as true
the positive, uncontradicted testitnony ﬁf a credible witness, unless his testimony is lnherently improbable
or impeached™); Roenier v. Green Pastures Farmy, Jnc., 97 Idaho 351, 593, 348 P.24 857, 852 (197%)
(“The district court, sitting as a trier of| fact, may reject uncontradicted testimony ofa witness if the
testimony is inherently improbable.”); |Wood v. Hoglund, 131 Idaho 700, 703, 963 P.2d 383, 386 (1998)
(“[I]t has long been recognized that unless a witness's testimony is inherently improbable, or rendered so
by facts and circumstances disclosed at/trial, the trier of fact must accept as true the positive,
uncontradicted testimhony of a credible witness.™); Wright and Miller, Federal Practice and Procedure §
2586 (1995) (“The court need not t even uncontradicted and unimpeached testimony if it is from an
interested party or is inherently iniprobable.”). Hence, a revicwing disttict court, through its inherent
powers and sitting as the final arbiter nf all the issues, could reject stipulated facts which were inherently
improbable and/or which would result &n a fraud being perpetrated on the court or on others.

Order on Challenges |
\SRBA\SYS 1\CHALLNG\36-000030RDER. DOC

11/23/99 Page 10
|
|

Page 11

e e P TIPS, g1 e R PR et o L - e



Sent By: IDAHO DEPT OF WATER RESQURCES; 2083275400; May-26-00 1:52PM;

. l- i

not explicitly state that the ‘clearly erronediss” standard of review applies to findings based

on documentary as well as testimonial evidence. However, the Court of Appeals has held
hat it does, relying on the Idsho Appellate Handbook” Lewis, Idaho Trial Handbook, §
31,14 {1995), citing Treasure Valiey Plumbing & Heating v. Earth Resources Co., 115
1daho 373, 766 P.2d 1254 (Ct. App. 1988), citing Idaho Appellate Handbook § 3.3.4.2.
The party challenging the%ndings of fact has the burden of showing error, and a
reviewing court will review the evidence in the light most favorable to the prevailing party.
Ernst v. Hemenway and Moser Co., Inc., 126 Idaho 980, 987, 895 P.2d 581, 588 (Ct.

App. 1995); Zanotti v. Cook, 129 Idaho 151,153, 922 P.2d 1077, 1079 (Ct. App. 1996).

{onclusions of Law of the Sp | al Master

In contrast to the standar& of review relative to findings of fact, a special master's
conclusions of law are not bindin& upon a district court, although they are expected to be
persuasive. This permits a district court to adopt a special master's conclusions of law
only to the extent they correctly ﬁtate the law. Oatkley Valley Stone, Inc., 120 Idaho at
378, 816 P.2d at 334, Higley, 12:4 Idaho at 534, 861 P.2d at 104. Accordingly, a district
~nvmie standard of review of a trial court's (special master’s) conclusions of taw it one of
free review. Higley, 124 1daho at 534, 861 P.2d at 104. Stated another way, the
conclusions of law of a special master are not protected by or cloaked with the "clearly

erroneous” standard.

Label is not Decisive |
|

Plainly, the label put on aidetermination by a special master is not decisive.
Therefore, if a finding is designated as one of fact, but is in reality a conclusion of law, it is

|
freely reviewable. Wright and MFHcr, supra, § 2588; Eastv. Romine, inc., 518 ¥.2d 332,
338 (5* Cir. 1975).

Order on Challenges |
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Mixed Questions of Fact and L

There is substantial authorty that "mixed questions of fact and law" are not
protected by the "clearly erroneous” standard and are freely reviewable. Wright and
Miller, supra, § 2589; U.S. v. Ekwunoh, 12 F.3d 368, 372 (2™ Cir. 1993).

The Bottom Line Regarding Findings of Fact and Conclusions of Law

The bottom line is that findings of fact supported by competent and substantial
evidence, and conclusions of law ion'ectly applying legal principles to the facts found will
ve sustained on challenge or revielw. MH&H Implement, Inc. v. Massey-Ferguson, lic.,
108 Tdaho 879, 881, 702 P.2d 917, 919 (Ct. App. 1985).

Standard of Review Regarding Admission or Exclusion of Evidence

A district court reviews a Fpecial master’s decision admitting or excluding
evidence, including the testimony of expert witnesses, under the abuse of discretion
standard. This is the same standard that is used by an appellate court to review such
decisions made by a trial court. Morris by and through Morris v. Thomas, 130 Idaho 138,
144, 937 P.2d 1212, 1218 (1997), citing Burgess v. Salmon River Canal Co., Ltd., 127
Idaho 565, 574, 903 P.2d 730, 739 (1995).

, In Burgess, the Idaho Supreme Court articulated the following test for whether a
trial court (and likewise a special imaster) has abused its discretion:

(1) whether the trial court correctly perceived the issue as one of discretion; (2)
whether the trial court acted within the outer boundaries of its discretion and
consistently with the legal standards applicable to the specific choices available to
it; and (3) whether the trial court| reached its decision by an exercise of reason.

Burgess, 127 Idaho at 573, citi Fthodehouse v. Sturts, 125 Idaho 208, 213, 868 P.2d

1224, 1229 (1994). |

A trial court, and likewise% a special master, may exclude or strike evidence upon

the motion of a party. Furthermare, a trial court or special master may exclude evidence

Order on Challengez
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offered by a party on its own authinty, wsthout a motion to strike or an objectlon made by
the opposing party. Morris, 130 1daho at 144 937 P.2d at 1218, citing Hecla Mining
Co. v. Star-Morning Mining Co., rzz Idaho 778, 782-83, 839 P.2d 1192, 1196-97
(1992). '

In the case of an incorrect ruling regarding evidence, a new trial is merited only if
the error affects a substantial right of one of the parties. ILR.C.P. 61, LR.E. 103;
Burgess, 127 Idaho at 574, 903 P.2d at 739; Hake v. DeLane, 117 1daho 1058, 1065, 793
P.2d 1230, 1237 (1990); Morris, 130 Idaho at 144, 937 P.2d at 1218.

V.
STATEMENT OF ISSUES BY NSGWD

|
As previously mentioned, FSGWD filed one combined Amended Notice of

Challenge. 1t listed the issues as follows:

1. Numerous different parties claimed a portion of the previously decreed Water
Right No. 36-00003, and the enti;e quantity of the right has been allocated among various
parties. Are claimants of portions of Water Right No. 36-0000E barred from receiving
more than the proportional share:}:f the 20 cubic feet per second (“cfs”) originally decreed
to Water Right No. 36-00003?

2. Absent the filing of clajms in the SRBA for Water Right Nos. 36-00005 and 36-
00019, can Water Right Nos. 36-D0005 and 36-00019 be allocated to portions of Water
Right No. 36-00003 in the SRBA?

|

3. Was it error for the Special Master to recommend a diversion rate based on a
gravity irrigation analysis when the claimant’s water right is actually exercised in part
through sprinkler irrigation whn:H generally uses less water than gravity irrigation? Was it
error for the Special Master not to address, by qualifying language or by another legal
means, that in the event of a watc{r call, the water quantity associated with actual beneficial
use will apply? ;

4. Have the claimants met the burden of persuasion with respect to the quantity
clement as required by Idaho C ode § 42-1411(5)?

|

|

|
Order on Challenges
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5. With respect to Water Tght No. 36-00003B, should a ﬁsh propagation
purpose of use have been recommended as of the claimed priority date of September 10,
18842

6. Is the Motion to Alter or Amend governed by Rule 59(e), LR.C.P.?

VL
ISSUES FRESENTED BY THE STATE
As previously mentioned, Ljhe State filed five (5) different Notices of Challenge,
some with the same or similar issues stated and others with issues unique to the particular
sribcase(s).
|
|

Subcase 36-00003A, Claimant ﬁ:dna Rea

1. Since 20.0 cfs was originally decreed to water right 36-0003 in New Int'l
Morigage Bank v. Idaho Power 30., District Court of the United Sates for the Southern
Division of the District of Idaho, In Equity No. 1602 (1932) (“New Int’l Decree”), are
claimants of water right 36-0003 from the New Int’l Decree (the “03 Right”) in the SRBA
bound by res judicata to a cumulative total of 20 cfs between them?

2. Is the claimant of water right 36-00003 A bound by res judicata from re-
litigating the quantity of water nefessary to irrigate her property?

3. Where IDWR has reco mended the full decreed quantity to the various
claimants of the 03 Right, and thﬁ claimant of water right 36-00003 A failed to object or
othcrwxse contest any other clazm to the 03 Rnght has the clalmant eﬁ‘ectwely waived her

4. Where several parties in the SRBA have collectively over-claimed the 03 Right,
should each claimant of the 03 Right be permitted to prove their entitlement to the
guantity to the 03 Right mdependent of the other claimants to the 03 Right even if this
results in SRBA decrees that ex-:Td the originally decreed quantity?

5. Where several parties in the SRBA have collectively over-claimed the 03 Right,
should parties in the SRBA who QId not claim a portion of the 03 Right be required to
prove which claim to the 03 R.lght is excessive in order to avoid over allocating the 03
Right in the SRBA?

6. Does a decree for monL: than 0.41 cfs for water right 36-00003 A constitute an
impermissible enlargement to the 03 Right?

Onder on Challenges
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7. Did the.Special Master|err in his finding that water rights 36-00005 and 36-
00019 from the New Int'l Decree and the 03 Right all share the same place of use?

8. Did the Special Master err in concluding that the Idaho Department of Water
Resources should have considered water rights 36-00005 and 36-00019 from the New
Tnt'l Decree in the recommendation for water right 36-00003A even though these rights
were not claimed? |

]

9. Does the allocation by the Special Master of unclaimed water rights from a
prior decree absent a claim for those rights in the SRBA impermissibly violate Idaho Code
§ 42-1409 and the due process rights of other claimants in the SRBA?

10. Does a decree for m tie than 0.41 cfs for water right 36-00003 A constitute an
jmpermissible enlargement to water right 36-00005 and 36-00019 from the New Int’l
Decree? l

11. If Claimant is permitted to re-litigate the quantity of water necessary to
irrigate her property, has Claimant met her burden of proof as to the quantity element
through testimony that a computer program determines that quantities ranging from 1 10
12 inches per acre could be used to irrigate the property?

Relief Requested

The State of Idaho respectfully requests that this Court decree water right
36-00003 A as recommended by IDWR.

Subcase 36-00003B, Claimant David Kingston and/or Kingston Properties, L.P.

1.. Since 20.0 cfs was originally decreed to water right 36-00003 in New Int'l
Morigage Bankv. Idaho Power Co., District Court of the United States for the Southern
Division of the District of Idaho, In Equity No. 1602 (1932) (“New Int’l Decree”), are
claimants of water right 36-00003 from the New Int’l Decree (the “03 Right”) in the
SRBA bound by res judicata to 2 cumulative total of 20 cfs between them?

2. Is the claimant of water right 36-00003B bound by res judicata from re-
litigating the quantity of water necessary to irrigate its property?
|
3. Where IDWR has recpmmended the full decreed amount to the various
claimants of the 03 Right, and the claimant of water right 36-00003B failed to object or
otherwise contest any other claim to the 03 Right, has the claimant effectively waived its
right to contest IDWR’s quantity recommendation for water right 36-00003B?

Onder on Challenges |
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should each claimant of the 03 Right be permitted tg prove their entitlement to the
quantity to the 03 Right independent of the other claimants to the 03 Right even if this
results in SRBA decrees that excepd the originally decreed quantity?

4. Where several parties i%:the SRBA have collectively aver-claimed the 03 Right,

should parties in the SRBA who did not claim a portion of the 03 Right be required to
prove which claim to the 03 Right is excessive in order to avoid over allocating the 03
Pi-ht in the SRBA? '

5. Where several parties :i- the SRBA have collectively over-claimed the 03 Right,

6. Does adecree for mortthan 5.0 cfs for water right 36-00003B constitute an
impermissible enlargement to the 03 Right?

7. Did the Special Master err in his finding that water rights 36-00005 and
36-00019 from the New Int’l Decree and the 03 Right all share the same place of use?

8. Did the Special Master err in concluding that the Idaho Department of Water
Resources should have considered water rights 36-00005 and 36-00019 from the New
Int’l Decree in the recommendation for water right 36-00003B even though these rights
were not claimed?

9. Does the allocation by|the Special Master of unclaimed water rights from a
prior decree absent a claim for those rights in the SRBA impermissibly violate Idaho Code
§ 42-1409 and the due process rights of other claimants in the SRBA?

10. Does a decree for more than 5.0 cfs for water right 36-00003B constitute an
impermissible enlargement to water rights 36-00003 and 36-00019 from the New Int'l

Decree? |

11. If Claimant is pcrmiq'ed to re-litigate the quantity of water necessary to
irrigate its property, has Claiman met its burden of proof as to the quantity element
shrough testimony that a computer program determines that quantities ranging from 0.5 to
6.5 inches per acre could be used to irrigate the property?

12. Does Idaho Code § 42-1427(1)(b), the legislative findings portion of Idaho
Code § 42-1427, permit the clailtant of water right 36-00003B to add purposes of use to
the 03 Right independent of a res ommendation from IDWR?

13. Does the addition of a year-round fish propagation use to the 03 Right
constitute and impermissible enlargement to the 03 Right?

14. Does Idaho Code § 42-1427 apply to “vague” elements in prior decrees or
licenses? ‘

Order on Challenges
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| .
15. Can Idaho Code § 42- 442? ever be used to add purposes of use to prior
decreed or licensed water rights? | _

16. Has Claimant met its burden of proof as to the quantity of water beneficially
used for fish propagation?

.
|
Relief Requested '

The State of Idaho rcspectll.ully requests that this Court decree water right 36-
00003B as recommended by ID

Subcases 36-00003C and 36-00093L, Claimants Lynn and Kathy Babington

1. Since 20.0 cfs was originally decreed to water right 36-00003 in New Int'l
Mortgage Bank v. Idaho Power Co., District Court of the United States for the Southern
Division of the District of Idaho, In Equity No, 1602 (1932) (“New Int’t Decree™), are
claimants of water right 36-00003 from the New Int’l Decree (the “03 Right”) in the
SRBA bound by res judicata to a cumulative total of 20 cfs between them?

2. Are the claimants of water rights 36-00003C and 36-00003L bound by res
Judicata from relitigating the quantity of water necessary to irrigate their property?

3. Did the Special Master err in considering any evidence concerning the claim to
water right 36-00003C since no OITtstanding objections were at issue at the time of trial?

4. Where IDWR has recommended the full decreed quantity to the various
claimants of the 03 Right, and the claimants of water rights 36-00003C and 36-00003L
failed to object or otherwise contest any other claim to 03 Right, have the claimants
effectively waived their right to calhtest IDWR’s quantity recommendation for water rights
36-00003C and 36-00003L7 '

5. Where several parties in the SRBA have collectively over-claimed the 03 Right,
should each claimant of the 03 Right be permitted to prove their entitlement to the
quantity to the 03 Right independent of the other claimants to the 03 Right even if this
results in SRBA decrees that exceed the onginally decieed quantity?

6. Where several parties ij the SRBA have collectively over-claimed the 03 Right,
should parties in the SRBA who did not claim a portion of the 03 Right be required to
prove which claim to the 03 nghtns excessive in order to avoid over allocating the 03
Right in the SRBA? ‘

Order on Challenges
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7. Does a decree for more than 0.3 cfs for water nght 36-00003C constitute an
impermissible enlargement to the 0 right?

8. Does a decree for more than 0.43 cfs for water right 36-00003L constitute an
impermissible enlargement to the 0 Right?

9. Did the Special Master ¢rr in his finding that water rights 36-00005 and 3¢-
00019 from the New Int’l Decree dnd the 03 Right all share the same place of use?

10. Did the Special Master err in concluding that the Idaho Department of Water
Resources should have considered water rights 36-00005 and 36-00019 from the New
Int’l Decree in the recommendation for water rights 36-00003C and 36-00003L. even
though these rights were not claimed? '

11. Does the allocation by|the Special Master of unclaimed water rights from a
prior decree absent a claim for thoﬁe rights in the SRBA impermissibly violate Idaho Code
§ 42-1409 and the due process rights of other claimants in the SRBA?

12. Does a decree for morg than 0.3 cfs for water right 36-00003C constitute an
impermissible enlargement to water rights 36-00005 and 36-00019 from the New Int’l
Decree?

13. Does a decree for moJe than 0.43 cfs for water right 36-00003L constitute an
impermissible enlargement to water rights 36-00005 and 36-00019 from the New Int’t
Decree? |

14. Does the combining of water right 36-00003C and water right 36-00003L
require an application with IDWR pursuant to Idaho Code § 42-222?

15. If Claimant is permitted to combine water rights 36-00003C and 36-00003L
and to relitigate the quantity of water necessary to irrigate their property, have the
claimants met their burden of proof as to the quantxty element through testimony that a
computer program determines that quantities ranging from 1.25 to 15. 75 inches per acre
could be used to irrigate the propérty?

Relief Requested

The State of Idaho respectfully requests that this Court decree water rights
36-00003C and 36-00003L as separate water rights, each as recommended by IDWR.

|
|
|

Order on Challenges
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Subcase 36-00003F and 36—0000#1\1. Claimants Doyt and Roxié Simcoe

1. Since 20.0 cfs was originally decreed to; water right 36-00003 in New Int'l
Mortgage Bank v. Idaho Power Co., District Court of the United States for the Southern
Division of the District of Idaho, In Equity No. 1602 (1932) (“New Int’l Decree”), are
¢laimants of water right 36-00003 from the New Int’l Decree (the “03 Right™) in the
SRBA bound by res judicata to a cumulative total of 20 cfs between them?

2. Are the claimants of wa|tcr rights 36-00003F and 36-00003M bound by res
Judicata from relitigating the quanfity of water necessary to irrigate their property?

3. Did the Special Master err in considering any evidence concerning the claim to
water right 36-00003F since no outstanding objections were at issue at the time of trial?

4. Where IDWR has recommended the full decreed quantity to the various
claimants of the 03 Right, and Claimants of water rights 36-00003F and 36-00003M faiied
to object or otherwise contest any other claim to the 03 Right, have Claimants effectively
waived their right to contest IDWR’s quantity recommendation for water rights 36-
00003F and 36-00003M?

5. Where several parties in the SRBA have collectively over-claimed the 03 Right,
should each claimant of the 03 Right be permitted to prove their entitlement to the
quantity to the 03 Right independent of the other claimants to the 03 Right even if this
results in SRBA decrees that exceed the originally decreed quantity?

6. Where several parties in the SRBA have collectively over-claimed the 03 Right,
should parties in the SRBA who did not claim a portion of the 03 Right be required to
prove which claim to the 03 Right|is excessive in order to avoid over allocating the 03
Right in the SRBA? i

7. Does a decree for mor% than 0.8 cfs for water right 36-00003F constitute an
impermissible enlargement to the 03 Right? e

8. Does a decree for mnre!_ than 0.50 cfs for water right 36-00003M constitute an
impermissible enlargement to the 03 Right?

9. Did the Special Master‘err in finding that water rights 36-00005 and 36-000019
from the new Int’l Decree and the‘03 Right all share the same place of use?

10. Did the Special Mastelr err in concluding that the 1daho Department of Water
Resources should have considered water rights 36-00005 and 36-00019 from the New
Int’i Decree in the recommendatian for water rights 36-00003F and 36-00003M even
though these rights were not claimed?

i
|
Order on Cha |
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11. Does the allocation by the Special Master of unclaimed water rights from a
prior decree absent a claim for those rights in the SRBA impermissibly violate Idaho Code
4 £2-1409 and the due process rights of other claimants in the SRBA?

impermissible enlargement to water rights 36-00005 and 36-00019 from the New Int’l

12. Does a-decree for‘morT than 0.8 cfs for water right 36-00003F constitute an
Decree? |

13. Does a decree for more than 0.50 cfs for water right 36-00003M constitute an
impermissible entargement to water rights 36-00005 and 36-00019 from the New Int’]
Decree?

14. Does the combining of water rights 36-00003F and water rights 36-00003M
require an application with IOWR pursuant to Idaho Code § 42-2227

15. If claimant is permittec‘ to combine water rights 36-00005F and 36-00003M
and relitigate the quantity of watet| necessary to irrigate their property, have the claimants
met their burden of proof as to the quantity element through testimony and that a
computer program determines that quantities ranging from 0.90 to 12.5 inches per acre
could be used to irrigate the property?

Relief Requested i
1
‘e State of Idaho respectfully requests that this Court decree water righis 35-
00003F and 36-00003M as separate water rights, each as recommended by IDWR.

Subcase 36-00003K, Claimant l_lavid Kingston and/or Kingston Properties, L.P.

1. Since 20.0 cfs was originally decreed to water right 36-0003 in New Int']
Mortgage Bank v. Idaho Power Cp., District Court of the United States for the Southern
Division of the District of Idaho, In Equity No. 1602 (1932) (“New Int’l Decree™), are
claimants of water right 36-0003 from the New Int’] Decree (the “03 Right”) in the SRBA
Yound by res judicata to a cumulative total of 20 cfs between them?

2. Is the claimant of watc{' right 36-00003K bound by res judicata from re-
litigating the quantity of water negessary to irrigate its property?

3. Did the Special I\alasmerl rr by recommending a larger number of acres than
recommended by IDWR when no objection was filed to the place of use for water right
36-00003K?

i
4. Where IDWR has recommended the full decreed quantity to the various
¢laimants of the 03 Right, and Cld[imant of water right 36-00003K failed to object of

Order on Challenges '
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otherwise contest any other claim mti the‘03_ I_{ighi, has Claimant effectively waived its right
to contest IDWR’s quantity recommendation for water right 36-00003K?

5. Where several parties in the SRBA have collectively over-claimed the 03 Right,
should each claimant of the 03 Right be permitted to prove their entitlement to the
enantity to the 03 Right independent of the other claimants to the 03 Right even if this
results in SRBA decrees that exceed the originally decreed quantity?

6. Where several parties inthe SRBA have collectively over-claimed the 03 Right,
should parties in the SRBA who di;:l not claim a portion of the 03 Right be required to
prove which claim to the 03 Right is excessive in order to avoid over allocating the 03
Right in the SRBA? |

7. Does a decree for more | han 0.03 ofs for water right 36-00003K constitute an
impermissible enlargement to the 03 Right?

8. Did the Special Master lrr in hig finding that water rights 36-00005 and 36-
000019 from the New Int’l Decree| and the 03 Right all share the same place of use?

9. Did the Special Master Jerr in concluding that the Idaho Department of Water
Resources should have considered water rights 36-00005 and 36-00019 from the New
Int’l Decree in the recommendation for water right 36.00003K even though these rights
were not claimed?

10. Does the allocation by the Special Master of unclaimed water rights from a
prior decree absent a claim for those rights in the SRBA impermissibly violate Idaho Code
& 42-1409 and the due process rights of other claimants in the SRBA?

11. Does a decree for more than 0.03 ¢fs for water right 36-00003K constitute an
impermissible enlargement to watq'r rights 36-00005 and 36-00019 from the New Int’]
Decree? -

@ |

12. If Claimant is permitted to re-litigate the quantity of water necessary to
irrigate its property, has Claimant met its burden of proof as to the quantity element
through testimony that a computer program determines that quantities ranging from 0.5 to
6.5 inches per acre could be used to irrigate the property?

Relief Requested

The State of Idaho respectfully requests that this Court decree water right 36-
00003K as recommended by IDWR.

Order on Clwllenges
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CATEGORIZAIION OF lS,SU_.,ES BY CMMNTS

In their Response Brief to hallenges, at page 17, the Claimants have broadly
categorized the issues as the follov’ring:
[
1. Are the Challengers es opped from asserting res judicata or any other
affirmative defense gs being preclusive of the quantities recornmended by the
Special Master in the absence of objection prior to trial?

2. Was it error for the Special Master to consider unclaimed water right
numbers 36-00005 and 36-00019 when the claim numbers had been assigned by

3. Can the Challengers rai%e evidentiary objections where they declined the
many opportunities afforded therr1 to file objections and actually participate in the
trial and no objections were raised at trial?

|

4. Is there substantial ¢vidence in the record to support the Special

Master's Findings of fact?

5. Did the Special Master properly. apply Idaho Code‘§ 42-1427 in these
subcases? ]

|

i

|

CATEGORIZATION OF ISSUES BY THE COURT

Because many of the Statej's issues apply to more than one subcase, and because
some of the NSGWD)’s issues are f'essemially the same as some of the State’s issues, the

Court has consolidated and restatld the issues as follows:
|

|
Issue No. 1: Are the claimants tu( the 03 right bound by the New Int’l Decree to a
percentage share of the 03 right, tf'ae cumulative total of which cannot exceed of 20 cfy?
Issue No. 2: Does the failure of cach Claimant under the 03 right to object to competing
claims under the 03 right constituIe a waiver of the right to contest IDWR’s quantity
recommendation for that Claimant’s own claim?

Issue No. 3: Where the Claimant have collectively over-claimed the 03 right, should
i

Order 0o Challenges [

\\sana\\smml.wcwooomomﬁn.ch

1118/99 |' Page 22

i

e I

R P,



o T EER D Ve WATER RESOURCES; 2083275400; May-286-00 1:56PM; Page 24
|

2

other parties in the SRBA be mq;{ired 10 prove which claim(s) under the 03 right is (are)
excessive in order to avoid over. | location of the 03 right?

Issue No. 4: Absent the filing of claims in the SRBA for the 05 and 19 rights, can such
rights be used to cover over-allothion of the 03 right?

Issue No. §, Part 2: Was it error|for the Special Master not to address, by qualifying
‘anguage or by another legal means, that in the event of a water call, the water quantity
associated with actual beneficial will apply?

Issue No. 6: Have the Claimants the burden of persuasion with respect to the
quantity element as required by 1.C. § 42-141 1(5)?

Issue No. 7: Does a decree for more than X cfs for water right 36-00003(respective split)
constitute an impermissible enlarngent to the 03 right?

combining of water right 36-00003C with 36-00003L, and water

Issue No. 8: Does the
right 36-00003F with 36-00003M, require an application with IDWR pursuant to I.C, §
42-2227 '

[
Issue No. 9: Is a Motion to Alter or Amend before a special master in the SRBA
govemed by IR CP. 59(e)? |

Issue No. 10: Did the Special MaILter erT in considering any evidence concerning the
claim to water right 36-00003C and 36.00003F since no outstanding objections were at

Tasue No, 11: With respect to water right No. 36-00003B, should a fish propagation

purpose of use have been recomm nded as of the claimed priority date of September 10,
18847 !

|
|

Order on Challenges . |
WSRBA\SYSI\CHA L.LNG\36-000030RDER . DOC |
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IX.
THE NE‘L' INTERNATIONAL DECREE

United States for the Southern Division of the District of Idaho, In Equity No. 1602
(1932) (“New Int'l Decree”). By a review of that decree, it dppears to the Court that the

decreed in the New Int’| Decree. | In order of listing in the Decree Amanda J. Gooding is
listed as the fifth right, for 3 ¢fs fiom Billingsley Creek with a priority date of September

10, 1884, This right was assign
|

number 36-00005 (the “05” right) by IDWR. The

nineteenth and twentieth rights lislted in the New Int’] Decree were to Harlan Bell for 2,16

cfs from Rillingsley Creek and O.ﬁ cfs from Riley Creek, respectively. These rights were
assigned numbers 36-00019 (the 4019 right) and 36-00020 (the “020” right) by IDWR_

Order on Chalienges

|
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The following table sunun?rizes those portions of the New Int’l Decree which are
relevant to these Challenges: J

Number | Decreed to: (%uantity Source Point of Priority
| Assigned by | (cfs) Diversion® Date
! IDWR Ii
36-00001 | New |12 Riley Creck | Hunt Ditch | May 1. 1383
International }
' Mortgage
| Bank |
36-00002 | New 12 Riley Creek | Pipe Ditch | October 1,
Intemational | 1908
Mortgage ]
Bank I
36-00003 | New | 20 Billingsley | Buckeye | September
, International [ | Creek Ditch 10, 1884
l Mortgage [
Bank i
36.00005 Amanda J. '3 Billingsley Buckeye September
Gooding Creek Ditch 10, 1884
36-00019 Harlan Bell ' 2.16 Billingsley Buckeye September
Creek Ditch 10, 1884
36-00020" | Harlan Beli 0.5 Riley Creek | Pipe Ditch October 1,
8 | — | 1908

The places of use decreed jn the New Int’l Decree for the various ﬁgﬁts are as
follows:

36-00001, 36-00002, and 36-00003

SW1/4 of NE1/4; NW1/4 of SE1/4; $1/2 of NW1/4; N1/2 of SW1/4,
Section 27; SE1/4 of NEl/4; NE1/4 of SEV/4; Lots 4, 5, 8, and 9, all in
Section 28: Lots 14, 5, and 8; SE1/4 of SE1/4, all in Sec. 33;Lots 1, 2, 3,
4, 5, and 7, SE1/4 of NW1/4; NE1/4; Ni1/2 of NW1/4, all in Sec. 34,
SW1/4 of NW1/4 and NW1/4 of SW1/4 of Section 35, all in Township 7
South, Range 13 E, B. M. "Terracc Bar, Big Foot Bar, Union Bar and

quarter section, For the remaining rights at issue the point of diversion is described by ditch, To keep it
simple, for all the rights in the above table the point of diversion ig described by ditch. The point of
diversion for the Hunt, Pipe, and B ditches is Particularly described in the New Int'l Findings of
Fact at gection 7. _

” Although the 020 right is not at issue in these Challenges, it is listed in the above table because it was
decreed in the New Int’l Decree for the g.mc place of use as the 019 right.

Order on Challenges
\'\SRBA\SYSI\CI'MLLNGWMORDER.W
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Comstock Placer Mining Claims according to plat of Mineral survey No. 1,

Office at Hailey, Idaho, Jatwary 2, 1890; all in Township 7 South, Range
13, E. B. M. All islands in Snake River South of said Section 33, Township
7 South, Range 13 E. B. » €Xcepting tracts 16, 27, 37, 124, and 125 of
Map of Buckeye Ranch rded in Book 1 of Plats, page 44, in the
office of the County Recorder of Lincoln County, Idaho.

(emphasis added). ‘

i
|
36-00005 |

|
South Half of Southwest Quarter (S1/28W1/4) and South Half of

Southeast Quarter (81!287'21/4) of Section 27, Township 7 Souih, Range
13EBM. |

36-00019 and 36-00020 |

Lots 16, in the SW1/4 of the SW1/4 of the NW1/4 and Lots 27 and 37 in
the W1/2 of the NW1/4 o ' the SW1/4, in Sec. 27, Twp. 7S.R. 13 E. B.

M., the same being Acreage Tracts shown on the map or plat of Buckeye
Ranch on file in the oﬂice?af the Recorder of Gooding County, Idaho.

rights all share the same place of yse, and this place of use is separate and distinct from the
place of use of the 05, 019, and 020 rights. Note that the description of the place of use
for the 01, 02, and 03 rights contains an exclusion of certain lands, which is in bold
typeface above. Note also that place of use for the 019 and 020 rights is wholly within

the place of use which is excludedl‘ from the 01, 02, and 03 rights ®

The evidence is clear thatJas decreed in the New Int’| Decree, the 01, 02, and 03

* Although there is a variation between the description of the exclusion for the 01, 02, and 03 rights, and
the description of the 019 and 020 rights, the evidence reveals that they describe the same Place on planct
carth (with the exception of “tracts 124 and 125"). See Afidavit of Steye Clelland § 8 (October 15, 1999)
(“In my examination of all information and maps provided to IDWR during my investigation . . . I
determined that the place of use dcc“;ﬁ‘; 36-00019 fand 36-00020) (lots 16, 27, and 37) in the New

International Degree are the same  excluded from the place of use 0£36-00003 [and 36-00001 and
36-00002] (Tracts 16, 27, and 37)in thT New Intemnatignal Decree.™),

Ordor on Challenges Dol:
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BRIEF HISTORY OF THE ole. 02, 03, 05, 019, and 020 RIGHTS IN THE SRBA

36-00001

Water right no. 36-00001 !was claimed in the SRBA by Buckeye Farms, Iﬁc.
(“Buckeye Farms™) on SeptembeJ 1, 1988, fora quantity of 12 ¢fs from Riley Creek. The
place of use claimed was for landi within the boundaries of the place of use decreed for
the first three rights listed in the New Ing’| Decree, In addition, Buckeye Farms also
claimed a place of usc for this right on lands outside of the boundaries of the place of use

on February 10, 1997, for a quantity of 12 cfs. The place of use decreed in the SRBA

includes 152 acres within the 160|acre place of use originally decreed to Amanda J,

Gooding in the New Int’] Decree.f

36-00002 i
Water right no. 36-0000: : was claimed in the SRBA by Buckeye Farms on

September 1, 1988, for a quamitj of 12 cfs from Riley Creek. The place of use claimed

was for lands within the boundaries of the place of use decreed for the first three rights

New Int’l Mortgage Decree, Thd claimed Place of use was identical to that claimed by
Buckeye Farms for right no., 36-0;]0001. The additional place of use claimed by Buckeye
Farms was the 160 acres which v.[*ere decreed to Amanda J, Gooding (the 05 right) in the
New Int’l Decree, Again, Buckeye Farms claimed a different point of diversion than as
decreed to the 05 right. A partial decree was issued for thig water right on March 6, 1997,
for a quantity of 10.45 cfs, The Allace of use decreed in the SRBA includes 152 acres

i
Crder on Chal |
\GRBA’SYSI\CHALLNGU&MORDER.D(}C
11/23/99 |
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within the 160 acre place of use ofiginally decreed to Amanda J. Gooding in the New Int’]
Decree. ] :
|
36-00003 !
Water right 36-00003 has been split into numerous parts, Attached as Exhibit A
to Memorandum in Support of State of Idaho's Motion to Alter or Ameng (April 9, 1999)
is the following chart of the 03 ri ts, which is reproduced here to provide & graphic aid to
understanding the procedural hist ry of the respective subcases involving the 03 rights.
|

T

| Claim to Current | Claim IDWR Rec SM Rec
the 03 Split Claimant CFS Acres CFS Acres | CFS Acrey
Rights
A Rea L6 13 0.41 13 1.6 13
B Kingston 216 129 5.0 129 .16 129
C Babington 0[[ 30 10 030 10 1.62 4
D %ison 0';24 10 0.24 2 0.24 84
E Vernon dJ,ZO 10 0.20 -5 0.20 6
F Simcoe !'.J|.80 40 0.80 40 2.56 58 |
G Lioyd 0.40 20 0.19 3 0.19 3
H Buckey Farmis 1[12.0 455 11.9 290 iLs 230 i
J Gardner j Split | K. L &M
( nto
K Kingston (.'4.92 10 0.03 1 0.92 7
L Babington l]i.32 275 043 14 0 0
M Simcoe 1;.76 13.3 0.50 18 0 0
TOTALS #6.7 743 20 526 26.39 538.4

Order on Chultenges
\\SRBA\SYSI\CIMLLM}U&WORDER.
11/23/99 | Page 28
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The 03 split rights which ali”e not at is_sxﬂxe in these chéllc'n'g;w are D, E, G. H, and J.
As to rights 03D and 03)°, they were originally listed in NSGWD’s Nozice of Chailenge,
but they were subsequently dropped when NSGWD ﬁled an Amended Notice of
Challenge on August 20, 1999, -

As 1o right nos. 36-00003 (Vernon) and 36-00003G (Lloyd), the evidence shows
that these rights have been moved|to a new place of use outside of the original piac_e of
use for 36-00003. Affidavit of Steve Clelland T4 12-13. With respect to right no. 36-
00003G, aletter from HF, LeMoj{ne to George Lemmon as water master (April 14,
1959) shows that 20 inches of waq’er from Billingsley Creek, with a priority date of
September 10, 1884, had been solf and moved to a new place of use. Jd at Exhibit 2. A
partial decree, with a Rule 54(b) certificate, was entered in the SRBA for right no. 36- .
00003G on November 21, 1997. With respect to rights no. 36-00003E, Steve Clelland
states in his affidavit that the “Claimant confirmed that 36-00003E had been purchase
from the 36-00003 right and mov. °d to a new place of use.” 7d, at 1 13. The Special
STl has issued a mcommendaii:or: for right no. 36-00003E, but a partiai decree fus i
been entered.

As to right no. 36-00003H, a partjal decree, with a Rule 54(b) certificate, was
entered in the SRBA to Buckeye Farms on March 6, 1997, for a quantity of 1 1.9 cfs, and
a place of use of 260 acres. One cre out of the 260 acres is within the place of use
originafly decreed to Amanda J. oding (the 05 right) in the New Int'| Decree.
(Buckeye Farms’ water right claim for the entire 260 acres was made under the 03 Right
and not the 05, 019 or 020 rights.) o
36-00019 and 36-00020 II‘

As to water right nos. 36-00019 and 36-00020, no claims have been made in the
SRBA which correspond to these right numbers. However, as discussed herein, it appears
that the places of use recommended by the Special Master for right nos. 36-00003R and

|
? Water right 36-00003 was originally claimed for 4.0 cfs on 56 acres, It was subsequently split into the
K, L, and M rights, and as such J itself been recommended as disallowed,

Ordet on Challenges
\\SRBA\SYSI‘.CHM.LNG\SG-NOGJORDER.DQC
11723799 | Page 29
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36-00003D include .lar_nd that are within the Place of yse origin&ﬁy decreed to Harlan Bell
(the 019 and 020 rights) in the New Int’l Decree.

XI.
BRIEF STATEMENT OF FACTS

right. Thus, as pointed out in the F03” table above, the varioys claimants "over-claimed"
this 20 cfs right by claiming a tota] of 26.7 cfs, or by 6.7 <fs. Over the course of the next
three years, various legal proceedi 88 occurred, including the appeal in some of thege
subcases to the Idaho Supreme Court. That case, commonly referred tg ag the "24
Hagerman Subcases," 130 Idaho 13 6, 947 P.2d 409 (1597), held, among other things, that
since IDWR was no longer a party to the SRBA, evidentiary hearings must be held iy
contested "ane party" subcases to ;support claims which differed from the Direcioi's
Report, 1

Additionally, neither of the| chaliengers herein filed objections Or responses, nor
have they otherwise sought to parﬁflicipate in these subcases since the 24 Hagerman
Subcases decision from the Suprerfme Court, until the Motion to Alter or Amend stage
when it came to light that the Special Master had recommended a total of 26,39 cfy for
these rights, when the "03" rights were derived from the New Int’l Decree right of 20 ofy,
In an attempt to make up the shortage (26.39 cfs . 20 cfs or 6.39 cfs) by his

decreeing the 3 cfy from 36-00005 and the 2.16 cfs from 36-00019, both of which were

not allegedly claimed by anyone in the SRBA and hence, not reported by IDWR, I
r

Orxer on Challengea ’
WSRBA\SYS)\(¢ IMI_INGMMORDER.DOC |
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should be noted that the plices of use under the 05 and 019 rights-were claimed, and that
it was IDWR who assigned the right numbers,

other issues are also presented. owever, it is fairly apparent that the two primary
triggering events were the 6.7 over-claim, the 6,31 over-claim ultimately recommended
by the Special Master, and the empted use of the "gs* right and the "19” right to cover
(most of) this "overage."

Lastly, despite claiming water rights pursuant to the New Int’} Decree, the record

is void as to the chain of title vesting Tespective shares of the previously decreed water
right in the Claimants, J' |

| XIL,
| DECISION
|

Issue No. 1: Ave the claimants r: the 03 right bound by the New Ing’} Decree to a

Percentage share of the 03 right, the cumulative total of which canngt €xceed of 20 _
cfs?

bound thereby as to any water right elements definitively adjudged by the New Int’]
Court” The New Int’] Decree is the progenitor of the water right claims at issue in this
Challenge. Becauge these claimg rises from a priop decree, this Court cannot allocate
more water to them than is available from their origin, In other words, each Claimant is
purportedly tracing the title to theiL water right back to the third right listed in the New

Int’] Decree with aj 1884 priority ate, and the sum of the claims cannot exceed the 20 cfs

! Page 31
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|
right to unilaterally expand the q+mﬁw element previously decreed, while maintaining the
ancient priority date, or place an additional burden on the water master to administer the
rights collectively, not to exééed |Elhe 20 cfs total.

It is a longstanding rule o law that a claimant to 5 water right -- which has been
established by a predecessor-in-j terest -- must show continuity of title in order to claim
such right. See e.g. Union Mill Mining Co, V. Darnberget. al, 81 F, 73, 103 (D.
Nevada)(1897)(“the law is wel] led that the respondents cannot avail themselves of the
rights of these early settlers, with|whom they have in no manner connected themselves by
title”), citing Lobdell v, Hall, 3 Nev. 507, Chiqtovic(r v. Davis, 28 P. 239, 240; Salina
Creek Ir. Co. v. Salina Stock Coy, 27P. 578; Smith . 0 ‘Hara, 43 Cal. 371; Burniam »,
Freeman, 19P. 761; Gould, Waters, § 234; Black’s Pom, Water Rights, § 60; Kinney on
Irr. § 253. Where there is a prior|decree in the chain of title of a water right, the claimant
only need trace their title to such decree, and is relieved from tracing the title al the way
back to the water right’s inception, at least as to those elements of the water right which
were defined in the prior decree, [n the SRBA, the Director's Report constitutes prima

Jacle evidence of the nature and extent of a water right. 1.C. 42-14) 1(4) (Supp. 1999).
Implicit in this evidentiary presumption is that claimant is the owner of the water right a5
reported, However, in the subcas at issue in thig Challenge, where the Claimants are

are necessarily required to prove such ownership.

Hence, in claiming a portion of 3 Previously decreed - and then subdivided — water
rigit, each of the Claimants are rehuired to produce evidence which demonstrates their
@waership of a share of sych rig;htir Each Claimant has the burden to show privity of estate
with the party to whom the water right was originally decreed (i.e. New International
Mortgage Bank). This may be done by showing express conveyances of the water right in
each deed or other conveying inst ment in the chain of title. If all of the prior
conveyances are silent regarding the portion of any water right that is appurtenant to a
particular Claimant’s land, then by operation of law that Claimant would receive 3
percentage share that correlates to|the amount of land received. Crow v, Carlson, 107
Idaho 461, 467, 690 P.2d 916 (1984); Hunt v, Bremer, 47 1daho 490, 493, 276 P. 964

Order on Chaffenges !
WSRBA\SYS1\CHALLNG\36-000030RDER . DOG
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(1929)(“A division of a tract of land to which water igqi'ppuﬁenant, without segregating or

i'eserving the water right, works a division of such water right in propbrﬁ'on as the land is

divided.”). On the other hand, some of the conveyances may have expressly included all

or most of the water rights, and t
less water. In any event, the Clai

others being silent would be construed as conveying

1s are not entitled to a “fresh start” in showing the
quantity of water fiecessary to irrigate their land, where the water rights they claim stem
iom & prior decree. For example, Edna Rae’s percentage share of the 03 right is the

maximum quantity that can be decfeed to her in the SRBA under water right no. 36-

00003A. Of course, the Director of IDWR, based on his findings, may recommend less
than such percentage share. State v, Hagerman Water Right Owners, 130 Idaho 736, 74 1,

947 P.2d 409 (1997),

Therefore, the first step that should be undertaken in sorting out the 03 rights is to

make factual findings as 1o the percentage share of each Successor-in-interest to the
subject water rights decreed in thelin the New Int’] Decree, Although the record in thege
subcases containg some of the conyeyances under which a particular Claimant i3 asserting

ownership of a water right, no Claimant has submitted conveyances connecting themselves

with New International Mortgage Bank. For example,

record contains an affidavit of Lynn Babington (May 7; 1996), attached to which is a

of a deed purporting to convey cer*ain real property

Ditch water.”™ Also attached is a i:opy of page 4 of the New Int’] Decree {page 4

contains the 03 right). The affiant States that
interest in the real property to New Internatio

presenting the New Int’l Decree

for water right no. 36-00003C, the

Copy

“[tlogther with 15 shares of Buckeye

“I acquired that water right as successor in
nal Mortgage Bank » However, simply
the last degd in a chain of title, without showing

anything in-between, is wholly insufficient, as a matter of law, to demonstrate privity of
estate in a water right once owned by New International Mortgage BRank.

Several matters further complicate the process of finding the share of the water for

which each Claimant may be entitled, but the task is not insurmountable. Among other

things, there is the question of whether each of the Claimant’s claims really are for 03

"! There is o evidence in the record regardi

Order ont Challenges
WSRBA\SYS INCHALLNG\36-000030RDER. DOC
11723/99
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water. As explained elsewhere in this opinior’;, it appears to the Court that water right nos.
36-00003B and :;6;00003D include land witﬁiq the place of use of the 019 and 020 rights.
Another possibility that strikes this Court is that some of the Claimant’s claimg may be
appropriately classified as claims for water under the 01 or 02 rights. Verl Bell testificd
that some of the land in question h‘gd been watered via a pipelfne that took water out of
Riley Creek line, but when it subse uently fell into disrepair in the late 1930’s, the land
serviced by this pipe began to receive water out of the Buckeye Ditch. (Buckeye Ditch
water comes aut of Billingsley Creek and the pipeline came out of Riley Creek.) Tr. p.
27711 12-17, If this is in fact wha happened, it is unclear why the Claimant’s affected by
this did not claim water under the 01 or 02 rights, with an accomplished transfer (L.C. §
42-1425) of the point of diversion.!

Second, the process is ﬁxrﬂJer complicated by the fact that partial decrees for 12
cfs of the 01 right, 10.45 cfs of the 02 right, and 11.9 cfs of the 03 right have already been
issued to Buckeye Farms; and a pattial decree for 0.19 cfs of the 03 right has been issued
to Cleve Lloyd. Granted, all of the| claims to the 01, 02, 03, 05, 019, and 020 are
somewhat interrelated and should Have all been joined in one action, However, the fact

that partial decrees have been issued is not an insurmountable obstacle to 2 fait and just
adjudication of these water rights. (Claimants assert that because all claims to 03 water are
not before the Court, it is now impossible to determine each Claimant’s percentage share
of the 03 right, and therefore they should be allowed to prosecute their claims without
regard to these partial decrees. Bri f for Respondent at 20. Implicit in Claimant’s
assertion is that some of the water decreed to Buckeye Farms and/or Cleve Lloyd may
rightfully belong to some or all of t;e other Claimants. However, unlike the case of
Harvey v. Deseret Sheep Co., 40 1daho 4350, 234 P. 146 (1925), Claimants have not
shown (or even attempted to show) facts which support the conclusion that water
belonging to Claimants has been decreed to Buckeye Farms and/or Cleve Lloyd. Again,
this cannot be determined until all of the deeds in the chain of title tracing back to the New
Int’l Decree have been compared. Furthermore, the record indicates that, prior to entry of
the partial decree for water right no| 36-00003H (Buckeye Farms), counsel for Claimants
was aware that Buckeye Farms was!claiming a significant portion of the 03 right. This is
Order on Challenges |
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evident from counsel’s statements made during ti\g September 26, 1996 Scheduling
Conference. Tr. p. 24,11 8-22; THe partial decree for water right no. 36-00003H was not
entered until March 6, 1997, Havi 8 knowledge of 3 pending partial decree for Buckeye
Farms, it was incumbent upon Claimants to bring to the Court’s attention at that time that
entry of such a partial decree should be stayed until a resolution had been made regarding
other 03 rights. It is difficult for th Claimants to now argue that they are somehow
prejudiced by Buckeye Farms’ water rights, especially given that none objected to
Buckeye Farms’ claims and none asked the Court to stay a resolution until all rights were
decided. |

Claimants argue that they are not bound by res judicata because, under LR.C P
8(c), Challengers cannot raise the iJaue for the first time in a Motion to Alter or Amend,
This argument fails for the simple r | ason that the Challengers were not parties to these
subcases prior to the Motion to Alter or Amend stage. Claimants assert that “the
Challengers in this action stood idl Iby despite many opportunities to participate.” Brief
S Respondent at 18, However, with respect to the issue of whether the New Ini’|
Decree puts a cap on the amount (jwater that may be claimed under it, the Challengers
are not precluded from asserting res judicata for the first time in a Motion to Alter or
Amend. The Special Master concluded that “every claimant should be entitled to prove
their share of the previously decree water rights independentfly] . . » (i.e. without regard
to the overall cap of 20 cfs), The C allengers could not have anticipated that the Special
Master would arrive at this conclusion of law, and it would be unfair to deny them the
opportunity to refute the Special Master’s conclusion of law in 3 Motion to Alter or
Amend. Finally, this Court is not required to accept a special master’s report and
recommendation, whether there is a challenge or not. Simply put, this Court cannot
decree more water than exists,

Issue No. 2: Does the failure of each Claimant to the 03 right to objcct to competing
Ciaiing to the 03 right constitute 8 waiver of the right to contest IDWR'; quaniiiy
recommendation for that Claimant’s own claim?

Although it clearly would haye been helpful in adjudicating the water rights at

Order on Challenges
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issue, the Claimants ;ue not required to object to competing claims to the 03 right, and
failure to do so does not constitute a waiver of the right ot-‘éach Claimant to objeét to
IDWR’s qQuantity recommendation| for their own claim. The State has not directed the
Court to any authority that dictates otherwise, To the contrary, competing claimants to a
property right in Idaho are required to demonstrate their ownership of the property right
it the strength of their own title, nd not on the weakness of the c;’o'mpetitor’s title. Rice
v. Hiil City Stock Yards Co., 121 Ijaho 576, 582, 826 P.2d 1288 (1991), rehearing
denied March 27, 1992, citing Owen v, Boydstun, 102 Idaho 3 1,624 P.2d 413 (198 1);
Pincock v. Pocatelio Gold and Co per Min. Co., Inc., 100 Idaho 325,597 P.2d 211
(1979); Nelson v. Enders, 82 IdahT 285, 353 P.2d 401 (1960). Thus, while not
technically required to object, the end result may essentially be the same, i. ¢., by not
objecting, and given the cap, these Claimants may well have prejudiced themselves. With
a “cap” of 20 cfs with claims totali 8 26 cfs, and with nobody objecting, the desired result
is like a “sweet heart decree” (commonly seen in private adjudications) in the SRBA; a
result which is repugnant to this Cdurt’s statutory duties. To be clear, and by way of
example, assume 10 claimants are on g common ditch with a 100 inches of water
maximum. Each claimant claims 1 inches of water, N obody on the ditch objects. Out of
“thin air”, is this Court to decree 1 >0 inches of water where the “Creator” only put 1007

Issue No. 3: Where the Claiman have collectively over~claimed the 03 right,
should other parties in the SRBA be required to prove whick claim(s) to the 03 right
is excessive in arder to avoid ove allocation of the 03 right?

As stated elsewhere in this pinion, the cumulative total of all claims for water
rights based on the third right listed in the New Int’] Decree cannot exceed 20 cfs.
Therefore, there is not an issue as t who has to prove what in order to avoid over-
allocating the 03 right. Clearly, if any of the Claimants have appropriated “new” or
“additional” water not claimed und r the 03 right, a Scparate notice of claim for thig
supplemental right would have to bL made in the SRBA, and would necessarily have a
priority date sometime after the 19#2 date of the New Int’| Decree,

Order on Challenges
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Issue No. 4: Absent the filing of claims in the SRBA for the 05 and 19 rights, can
such rights be used to cover overrallocation of the 03 right? '

In the abstract, the answer fio this question is b, the 05 and 019 rights cannot be
allocated to cover claims which excéed the 20 cfs available under the 03 right. However,
it appears to the Court that claims may have been made to the 05 and 019 rights in the
SRBA, in the sense that water rights were claimed under the New Int’l Decree for their

respective places of use, but that such claims were erroneously made under incorrect right
numbers and/or that IDWR may have erroneously assigned the wrong number.

As to the 05 right, Buckeye Farms claimed water rights in the SRBA appurtenant
to the place of use to which the fifth water right listed in the New Int’l Decree (the
Amanda J. Gooding right) was ori nally appurtenant. As noted in Section X of this
opinion, partial decrees have been issued to Buckeye Farms which, on their face, -
transferred water from the 01, 02, and 03 rights to the place of use to which the 05 right
was originally appurtenant. This Court has carefully reviewed the SRBA files for water
right nos. 36-00001, 36-00002, and 36-00003H, and is unable to find any basis for a
*=a==far of these rights to the place of use to which the 05 right is appuiicant. Ifsucha .
'ransfer has taken place, the Court ¢an find no indication that the accomplished transfer
statute (I.C. § 42-1425) has been complied with. It strikes this Court that the explanation
for this apparent transfer may simply be an error arising from oversight in reading the
places of use listed in the New Int’l[Decree.

Nevertheless, it is of no import to the subcases at issue as to whether the 05 right
was, in fact, claimed by Buckeye F (albeit possibly under an incorrect right number),
or whether, in fact, nobody has made a claim to the 05 right. The record indicates that
none of the pending Claimants own land within the original place of use for the 05 right,
nor has any of the pending Claimants shown ownership of 05 water with a transfer of the
place of use to theirland. Thereforg, it is clear that the 05 right cannot be used to satisfy

the pending Claimant’s claims. Furthermore, it is not even clear as to whether the 05 right

still exists, as the water presently irrJ gating'” the 05 place of use is both from a different

12 Furthermuore, it is not even clear that +-e 05 place of use is being irrigated at all. Steve Clelland

Order on Challenges _ i
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point of diversion and from a differtrnt water source, i.e. Riley Creek instead of Billingsley
Creek via the Buckeye Ditch._ ..
As to the 019 (and perhaps the 020) right, it appears that claims may have been
made in the SRBA for w;itcr rights on the place of use to which the 019 and 020 rights are
appurtenant. Specifically, water right nos. 36-00003B and 36-00003D appear to include
land within the place of use of the 019 and 020 rights. Affidavir of Steve Clelland | 6
(October 15, 1999). A careful review of the files for water right nos. 36-000038 and 36-
00003D provides no indication as tg why the portions of these rights within the place of

use for the 019 and 020 rights have been recommended as part of the 03 group of rights.
Again, the explanation for this may simply be error due to oversight by either the
Claimant, IDWR, or both. The genesis of this apparent error (i.e. who assigned the water
right number to the claim) is immaterial. The fact remains that water rights with an “03”
~ewalaugl Were reported in the Direct s Report and recommended by the Special Master
for use on lands to which the 019 and 020 rights are appurtenant. There is no indication in
the record which shows that 03 water has been purposefully transferred to the land to
which the 019 and 020 were originally appurtenant.

What is important at this point is to make sure that claims numbers in the SRBA
accurately reflect the specific right in the New Int’l Decree on which they are based.
Therefore, the Special Master on reand is instructed to determine whether 03 water hag
been transferred onto 019 land, and if not, then to segregate out of the these rights a
quantity of water which corresponds to the amount of 019 land. Obviously this task will
require the expertise and cooperation of IDWR. Further, the Claimants of right nos. 36-
00003B and 36-00003D should be gllowed to file late claims based on the 019 (and
possibly the 020) rights. As to any ?3 water that may be “freed up” as a result of

Afldavis of Steve Clelland §9. In contrast, counsel for Claimants contends that “the 36-00005 place of
use has been dewatered, except for onc acre described in the partial decree to 36-00003H (SWSW§27).”

See Claimants’ Response 1o Order for Additional Information and/or Clarification on Chatlenge at 4.
Either scenario is probative of the possibi'ily that the 05 right may no longer exist.

I
Ordor on Challenges H
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3B and 3_.6-00003D,I all competing claimants td the 03

water should be allowed an opportunity to prove ownership and use of such water 1

Issue No. §, Part 1: Was it error for the Special Master to recommend a diversion

rate based on a gravity irrigation
actually exercised in part through
water than gravity irrigation?

analysis when the Claimant’s water right is
sprinkler irrigation which generally uses less

In these subcases, the Spcciarl Master did not make specific ﬁﬁdings as to the type

of water delivery system used by ea?h of the claimants. However, the record indicates

that the Simcoes utilize a sprinkler delivery system for water right nos, 36-00003F and 34-
00003M. Findings of Fact and Conclusions of Law at 11. As to the other water rights at

issue, apparently some of them are dpplied using gated pipe and furrows, as well as with

sprinklers. For example, Mr. Babington testified that “[w]e’ve irrigated in two different

ways. We did put a . . . pressure pump in to where we can sprinkler irrigate; and that’s

our majority use. We have . . , in 14
Also, Mr. Harbison testified that he

1993. Tr.p.379,1. 23 -p. 380,1. 6.

The evidence put on by the ¢
testimony by Dr. Charles Brockway

97 irrigated with gated pipe.” Tr. p. 359, Il. 8-12.

has used both gravity and sprinkler irrigation since

Claimants regarding quantity consisted of expert
, Jr (“Dr. Brockway”). Dr. Brockway had conducted

' The Court has struggled with the questi
make a ¢laim for any water that may be “

n of whether the remaining Claimant’s should be allowed to
up” as a result of diminishment of water right nos. 36-

00003B and 36-00003D. Weighing against these Claitant's is the fact that they have had their day in
court to prove ownership of their pememabe share of the 03 right. While very interesting, the esiimony
€Ty, Brockway goes 10 how much water gach Claimant needs, or his land can use, and has absoluscly

nothing to do with how much (if any) wa
owned by New International Mortgage B

each Claimant owns as a successor-in-interest to water rights
. Weighing in favor of allowing the Claimants to prove, on

remand to the Special Master, that they are entitled to any “freed up” water, is the fact that the quantities

teported for the 03 rights in the Director’s
each of the Claimants. Although the facts
what is clear is that an examination of the
that IDWR's recommendations add up to

Report were not based on an exarmination of the chain of title of

which underlie the Director’s Report are not in the record,

respective titles is not among these underling facts. The fact
ctly 20 cfs for the 03 rights indicates that IDWR was aware

|
|

of the overall limit imposed by the New Int’l Decree, but that IDWR tas not aware as to how actual
ownership of this 20 cfs has been affected by conveyances and conduct subsequent to 1932. Therefore, it

is unknown whether IDWR's recommen
right nos. 36-00003B and 36-00003D had
the Court will allow any water “freed up

assutning adequate proof is made as to owF;

Order on Challenges
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what he calls an “excess flow sensitivity analysis” to dctemune a range of diversion rates

for the subject water rights. This analysis agsumed a ﬁmow irrigation system, irrespective

of what type of delivery system is

tually being used with each particular right. In

essence, NSGWD asserts that because sprinkler irrigation is generaily more efficient than

gravity irrigation, Dr, Brockway's analysis cannot yield accurate results regarding actual
beneficial use, at least for those rlg ts where sprinklers are used.

The facts in the record are §

posed by NSGWD as it may apply

sufﬁt:lent to allow this Court to answer the question

o each of these particular subcases. The evidence put

on by the Claimants cannot be viewed as if it were in a vacuum. That is, the starting point

for each of the rights claimed must jnecessarily be a determination as to each Claimant’s

percentage share -- shown through their chain of title -- of a previously decreed right.

Once each of the Claimants have

de a satisfactory showing as to ownership of a portion

of a previously the decreed right, the evidence they have produced may be relevant in the

event that a particular Claimant’s

recommendation. If, on the other }

rcentage share is greater than IDWR’s

and, the Claimant’s claimed share under the 03 right is

less than or equal to IDWR’s recommendation, evidence put on by the respective Claimant

to show that their present 03 right ¢

use needs” exceeds the previously decreed amount,

would be irrelevant. In this event, J: would not matter whether the Claimants’ evidence

employed absolutely recognized so

|
interpreting patterns of scattered chicken bones, i.e. “junk science.”

of the Claimants has shown privity

nd scientific principles, or whether it was bascd on
Therefore, until each
of estate and ownership of a portion of the original 03

right, this Court cannot properly evaluate the relevancy of Dr. Brockway’s analysis.

Issue No. 5, Part 2;: Was it error
language or by another legal me
quantity associated with actual
The Special Master did not
other legal means, that in the event
beneficial use will apply. As a preli

for the Special Master not to address, by qualifying
ns, that in the event of a water call, the water
eneficial use will apply?

err by failing to address, by qualifying language or

of a water call, the quantity associated with actual
minary matter, the Court assumes that NSGWD

intends the phrase “qualifying languyage” to mean a remark put in the decree pursuant to

Order on Challenges
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LC. § 42-1411(2)() (Supp. 1999) as incorporated by LC. § 42-1412(6) (Supp. 1999).
NSGWD did not elaborate on what It means by the phrase “other legal means.”

Implicit in the quantity element, as containied in a decree, is that the right holder is

putting 1o beneficial use the amount[wreed As the Idaho Supreme Court has stated:

“Idaho’s water law mandates that the SRBA not decree water rights ‘in excess of the
amount actually used for beneficial purposes for which such right is claimed.” State v.
Hagerman Water Right Owners, 130 1dsho 727, 730, 947 P.2d 400, 403 (1997), quoting
L.C. § 42-1402. However, the quantity element in a water right necessarily sets the “peak”
limit on the rate of diversion that a water right holder may use at any given point in time.
In addition to this peak limit, a water user is further limited by the quantity that can be
used beneficially at any given point in time (i.¢. there is no right to divert water that will be
wasted). A & B Irrigation District T/‘ Idaho Conservation League, 131 1daho 411, 415,
958 P.2d 568 (1997). The quantity tlement is a fixed or constant limit, expressed in terms
of rate of diversion (e.g. cfs or miners inches), whereas the beneficial use limit is a
fluctuating limit, which ccmcmpl;'.tcI both rate of diversion and total volume, and takas
into account a variety of factors, such as climatic conditions, the crop which is being
grown at the time, the stage of the crop at any given point in time, and the present
moisture content of the soil, etc. 'l‘l"e Idaho Constitution recognizes fluctuations in use in
that it does not mandate that non-application to a beneficial use for any period of time no
matter how short results in a loss ofﬁeduction to the water right. State v. Hagerman

Water Right Owners, at 730, 947 P.2d at 403,

Finally, it is a fundamental principal of the prior appropriation doctrine that a
senior right holder has no right to divert, (and therefore to “call,””) more water than can be
beneficially applied. Stated another way, a water user has no right to waste water. *In
State v, Hagerman Water Right Owners, 130 Idaho at 735, 947 P.2d at 408, the Idaho
Supreme Court stated:

A water user is not entitled tL waste water,, . . It follows that a water right
holder cannot avoid a partial forfeiture by wasting that portion of his or her
water right that cannot be jput to beneficial use during any part of the
statutory period. If a water|user cannot apply a portion of the water right
to beneficial use during any part of the statutory period, but must waste the

Order on Challenges . |
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water in order to divert the
taken place.

Id. (citations omitted).
NSGWD has not convinced
this principal on the face of a water

of a water right does not contemplaJ

diversions, as this truly would be an

Issue No. 6: Have the Claimants
quantity element as required by

2083275400;

May-26-00 2:20PM;

"

full amount of the water right.-a forféiture has

this Court that it is necessary to have a restatement of
right decree. More importantly, the quantity element
¢ minute by minute, or hour by hour, limitations on

administrative nightmare.

et the burden of persuasion with respect to the
C. § 42-1411(5)?

1.C. § 42-1411(5) states thaﬂ “[elach claimant of a water right acquired under state

law has the ultimate burden of persu
director’s report is prima facie evide
acquired under state law, a claimant
burden of going forward with the ey
is in addition to or inconsistent with

1411(5). Because these subcases ar

asion for each element for a water right. Since ths
nce for the nature and extent of the water rights

of a water right acquired under state law has the
idence to establish any element of a water right which
the description in a director’s report.” LC. § 42-

e being remanded to the Special Master for further

findings, it is unnecessary at this time to opine whether the Claimants have met the burden

imposed on them by L.C. § 42-1411

(5).

Issue No. 7: Does a decree for mare than X cfs for water right 36-00003(respective
split) constitute an impermissible enlargement to the 03 right?

Because these subcases are being remanded to Special Master Cushman for further
proceedings, the Court finds that it is unnecessary to decide this issue at this time.

Issue No. 8: Does the combining

water right 36-00003F with 36-00

pursuant to L.C. § 42-2227?

|
'Bf water right 36-00003C with 36-00003L, and
03M, require an application with IDWR

Because these subcases are being remanded to Special Master Cushman for further

proceedings, the Court finds that it

Order on Challcnges
\SRBA\SYSINCHALLNG\36-000030ORDER.DOC
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Issue No. 9: Is a Motion to Alter lr Amend before a sp:eciql mag'ter in the SRBA
governed by LR.C.P. 59(e)? ' P e

The Court notes that although NSGWD haéllisted this issue, their brief contains no

argument on this point. However, to the extent that it may answer the question posed by

NSGWD, the Court incorporates herein the relevant portions of its Memorandum .
Decision and Order on Challenge in subcases 36-00061, 36-00062, and 36-00063,
(NSGWD v. Howard and Rhonda 1s) (Sept. 27, 1999). 1t is clear that the standard
has to be either LR.C.P. 52(b) or 59(¢). The Court recognizes that LR.C.P. 59(¢) speaks
in terms of altering or amending a "judgment,” and that special masters do not enter
Jndgments. However, the proceedings in the SRBA are unique, and by way of analogy, by
the order of reference to the special masters, their function relative to the presiding judge
is much like a magistrate’s function in an ordinary civil proceeding. Therefore, to some
extent, an SRBA special master’s report and recommendation is analogous to a

magistrate’s judgment which is then appealed to the district court.
|

Issue No. 10: Did the Special Master err in considering any evidence concerning the

claim to water right 36-00003C and 36-00003F since no outstanding objections were
at issue at time of trial? i

Because these subcases are being remanded to Special Master Cushman for further
proceedings, the Court finds that it i unnecessary to decide this issue at this time.

Issue No. 11: With respect to water right No. 36-00003B, should a fish prepagation
purpose of use have been recommended as of the claimed priority date of September

10, 1884? |

The claim for the 36-00003 B[ water right included fish propagation as a purpose of
use. IDWR did not recommend fish|propagation as a purpose of use. The 36-00003B
claim is based on the New Int’l Decrge. The Decree states that the purposes of use for the
described rights include “irrigation,”|“domestic” and “other purposes,” However, the

Decree does not specifically dcsignsle a particular purpose of use for each described water

right. Rather, the purpose of use language collectively modifies several of the described

Order on Challenges
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rights, including the 36-00003 right| (The 36-00003B right comprises part of the original
36-00003 right.) Therefore, the specific purpose for each described right cannot be
directly ascertained from the face of the Decree. -

The Special Master ruled that fish propagation could be included as an “other
purpose” as the term is used in the fecme. The basis for the ruling was twofold. First,
the Special Master relied on the opgration of 1.C, § 42-1427 (1996 & Supp. 1999)'%. The
provisions of I.C. § 42-1427 requirg the director’s recommendation to include those
elements of a water right not included in a prior decree based on the extent of the
beneficial use of the water right as of the date of the SRBA was commenced on November
19, 1987. The Special Master made the finding, based on the evidence presented, that
there were ponds in place which had historically been used for fish propagation on

" Tdaho Code § 42-1427 provides in its gntirety:

Descriptions of water rights—Reporting and decreeing elements of a decreed or

licensed water right.— (1)Legislative findings:
(a) The legislature finds that existing water rights are not uniformly described. Many
old water rights were simply defined by source, priority date and diversion rate, Qver
time, the legistature and have made this original description of a water right
more specific by the addition of other elements. Because of the increasing demand for
water, it is important that the| elements of a water right be standardized to allow for
fair and efficient administration of the limited water supply. One (1) purpose of
chapter 14, title 42, Idaho Code, is to estblish, through an adjudication 4 wniforra
description for surface water rights, ground water rights and watcr rights whick
include storage. '

(b) Because of the passage of time it is not possible to establish with any degree of
certainty the undefined elements of a decreed or licenised water right as they existed
on the date the right was lished, because water delivery has occurred based upon
historic water use patierns and custom, and because attempts to define elements of a
watcr right based upon unknown conditions in existence on the date of the
establishment of the water right could result in significant impacts upon the claimant,
the local economy and tax base, the legislature finds that it is in the public interest to
provide a mechanism to decree previously undefined elements of existing water rights
based upon conditions ¢xisting on the date of the commencement of the adjudication
provided thic claimant is not exceeding any previously determined and recorded
element of the decreed or lice water right,

(2) If a licensed or decreed water right does not describe all of the elements of a water
right required in section 42-1409, Idaho Code, the director shall include in his report
recommendations for those elements not defined by the prior license or decree based
on the extent of beneficial use of the water right as of the date of the commencement
of an adjudication. |
Order on Challenges [
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November 19, 1987. Although the Idirectbr’s rewmxinendaii;n did :l;t include fish
propagation as a purpose of use, thL Special Master permitted the Claimant to present
svidence regarding the purpose of dse oh November 19, 1987, in order to establish the
purpose of use element pursuant to |I‘C. § 42-1427. Based on the evidence presented that
there were ponds in existence on November 19, 1987, the Special Master ruled that the
Claimant established fish propagation as a purpose of use. Asa result, the Challengers
raised issues regarding the proper ;;opc and application of LC. § 42-1427. Namely,
whether a claimant can independen ly rely on operation of 1.C. § 42-1427 for establishing
an element of a water right irrespective of the director’s recommendation, and also,
whether the statute can apply to “vague elements” in prior decrees as opposed to omitted
or undefined elements. | |
The second basis for the Special Master's ruling was the finding that the water

right was historically being used for fish propagation prior to the entry of the Decree in
1932. This aspect of the ruling raised issues regarding the interpretation of the Decree
and in particular, the scope of the térm “other purposes.” This basis for the‘ruling,
however, essentially renders the application of 1.C. § 42-1427, (and the issues raised by ita
application), irrelevant for purpose ! of this challenge. By way of explanation, historically
fewer elements were required to dicribe a water right than are required today.
Consequently, it follows that older decrees being relied on for establishing water rights
may not contain all the elements thj: are presently required for defining a water right. The

purpose of 1.C. § 421427 is to attempt to remedy the situation where the passage of time
*makes it difficult to obtain evidence necessary to establish the element not defined in a

prior decree. See Fremont-Madi Irrig. Dist. V. ldaho Groundwater Appropriators,

Inc., 129 Idaho 454, 463, 926 P.2d 1301, 1310 (1996).

In this case, however, the Claimant did present evidence that one of the purposes
of use for the water right prior to 1932 was fish propagation. Tr. p- 298-299. As such,
reliance of the provisions of 1.C, § 2-1427, together with evidence of the purpose of use
on the date of the commencement qlf the SRBA becomes unnecessary. Accordingly, a
ruling on the scope and application fof the statute is also unnecessary. The focus then
turns to the interpretation of the Deflcree and how the purpose of use element is defined

Order on Challenges . |‘
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therein.

In reviewing the Decree, tlle Court makes the following observations. As to
purpose of use element, the Decree is both vague and internally inconsistent. The Decree

covered by the 36-00003B right, can be used for “irrigation”, “domestic” and “other

purposes.” The Decree is also int ally inconsistent in that in the next immediate section
. |

sets forth that the water for the same described Property is “necessary for . . proper

irmigation and cultivation.” This o ervation is also consistent with the issues raised by the
Challengers in regards to the application of 1.C. § 42-1427, wherein it is admitted the

the Decree specifically define or limit the purpose of use, as a matter of law, the Decree
could not be res judicata as to this articular element. In actions to determine and settle
water rights, it is 4 settled principle of law that decrees and judgments “should be so
definite and certain as to the exact ights of each party as to constitute an estoppel
between the parties, and to be a ful complete, and definite adjudication of the entire
subject matter, as between the partjts to the action.” See 3 Clesson §. Kinney, Kinney on
Irrigation and Water Rights § 1563 (2d ed. 1912). Since the Decree has limited probative
waine with respect to establishing the purpose of use element, a claimant relving on the
Decree must necessarily establish p| rpose of use through additional evidence,

In regards to interpreting th meaning of “other purposes,” absent speculation, the
Court cannot determine its intend meaning. The Court acknowledges canons of
interpretation wherein a general teT which follows a list of specific terms, is not

e e.g., Pepple v. Headrick, 64 Idaho 132, 135, 128

P.2d 757, 760 (1 942)(disc,ussing generally the ejusdem generis rule of statutory

interpreted in its broadest sense. S,

construction). Rather, the general term is interpreted to limit the specific terms to a
particular class of things. In this case however, the smallest common class shared by
“irrigation” and “domestic” is the pTrpose of use. Consequently, this canon of

Order on Challenges
\\SRSA\SYSI\CHALLNGU&OOOOGORDER.DOC
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interpretation also provides little guidance.
Based on the foregoing

entered is within the scope of the ecree. The one caveat is that the “other purposes”
ianguage cannot be construed to mean that a Claimant has the right to change the purpose
of use following the entry of the Decree. "This would exceed the authority of the court
which entered the Decree. Since, the Claimant in this case put on evidence of fish
Propagation as a purpose of use, prior to the entry of the Decree, this Court holds,
consistent with the Special Master’s ruling, that fish Propagation is a purpose of uge within
the meaning of the Decree, Accordingly, to the extent fish propagation historically took
place prior to the entry of the Decree, this would not constitute aq impermissible
enlargement of yse based on the purpose of use." The Court makes no ruling as to a
specific quantity for that purpose, as additional findings are required on this issue.

f
I
I
|
|
|
|
I
i
J
|

' |

* The Court acknowledges that the provisions of L.C. § 42-1427 do not authorize an impermissible

enlargement of use, Again, however, the q:uis for this ruling is not predicated on the operation of 1.C. §

42-1427. |

Order an Chal ’
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|
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' XL
ORDER OF RECO NT WITH INSTRUCTIONS TO SPECIAL
STER CUSHMAN

It is ORDERED that the suicuscs at issue in this Challenge be recommitted to

Special Master Thomas R. Cushman'® for further proceedings Consistent with this opinion.

|
|
|

Snake River Basin Adjudication

IT IS SO ORDERED:
DATED:\/0y/ ¢ 1, Ae/ P, i}J / Z7
!
n
| B WOOD -
| Administrative District Judge and
| Presiding Judge of the
i

|
|
|
|

"1t should be noted that Special Master mmerle, who is no longer working in the SRBA, originally
heard these subcases. Special Master Cus is his replacement.

Order 0n Challenges
\ERBA\S?SI\CHALLNGMORDER.DOC
11/23/%9
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. _ RAND
DECISION AND ORDER ON ENGE; ORDER GRANTING JUDTCTAL NOTICE;
ORDER RECOMMITTING TO SPEGTAL MASTER was mailed on Novembey — -
23, 1999, with sufficient first-class postage to the following:

Represented by:
CLIVE STRONG
NATURAL RESOURCES
DEP AG OFFICE OF ATTY GEN |
STATEHOUSE MATII 1
BOISE, ID 83720-0010 |
Phone: 208-334-2400 f

NORTH SNAKE GROUND WATER 7IST
:
|
|
|
|
|

|

STATE OF IDAHO g
|

|

r

|

Represented by:
DANA L. HOFSTETTER
PO BOX 1427
BOISE, ID 83701-1427
Phone: 208-388-8900

DAVID 0. KINGSTON

DOYT & ROXIE SIMCOE

DOYT H, SIMCOR

EDNA MAE REA

KATHY L. BABINGTON

KINGSTON PROPERTIES L.P. |

KINGSTON PROPERTIES, L.P. |

LYNN & KATHY BABINGTON f

LYNN J. BABINGTON |

ROXIE O SIMCOE i
Represented by:

CATRICK D. BROWN

109 8 ADAMS 8T

JEROME, 1D 83338 e

Phone: 208-644-1967

STATE OF IDAHO
Represented by;

PETER J. AMPE

PO BOX 83720

BOISE, ID 83720-0010

Phone: 208-334-2400

DIRECTOR OF IDWR l
PO BOX 83720 j
BOISE, ID 83720-0098 |

MARIA YVONNE ANDERSON i

5151 UMATILLA

BOISE, ID 83709

Phone: 208-362-9360

MEMORANDUM DECISION AND ORDER | .

FRTe 42 11/23/99 FILE COP& FOR 00196 Deputy Clerk
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) Subcase Nos, 36-00003A, 36-000038,

36-00003C, 36-00003F, 36-00003K,, 36-

Case No. 39576 00003L. and 36-00003M

MOTION FOR
RECONSIDERA TION AND/OR

)

)

) ORDER ON STATE OF IDAHO'S
)

) MOTION FOR CLARIFICATION

Appearances:

Mr. Peter J, Ampe, Deputy Attorn, General, Natural Resources Division, Attorney for
the State of Idaho.

Ms. Danal.. Hofstetter, Beeman & Hofstetter, ,C, Attomey for North Snake Ground
Water District, May Farms, Ltd., and Faulkner Land and Livestock Company.,

|
Mr. Patrick D. Brown, P.C., Attomry for Lynn Babington, David Kingston, Edna Rea
(Verl Bell), and Doyt Simcoe.

' L
BRIEF PROCEDURAL BACKGROUND

1. On November 23, 1999, this Court issued its Memorandum Decision and Order
on Challenge (“Memorandum Decision”) in subcase nos, 36-00003A, 36-00003B, 36-
00003C, 36~00003F, 36-00003K, 36-00003L and 36-00003M.

2. On December 8, 1999, State of Idaho filed g Motion for Reconsideration
and/or Motion for Clarification. The State of Idaho’s motion is limited to part XTI, issue
no. 11, of the Memorandum Decfsion, which states as follows: “With respect to 36-

|
Urder on States of Idaho’s Motion for ] Page ! of 1§
Reconsideration and/or Motion for Clarifi tion
WSRBA\SYS1\Orders Pending\36-00003 .Edna Rea.purpose of use doc
Last printed 01/11/00 2:39 PM
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00003B, should a fish Propagation purpose of use have been fecommended as of the
claimed priority date of September 10, 18847”

|
|

IL .
MATTER DEEMED FULLY SUBMITTED FOR DECISION

The State of Idaho filed this motion on December 8, 1999 There having been no

ISSUES lmsrnmm,mp REQUESTED

The issues and related argum | ts raised by the State of Idaho can be paraphrased

T.re):

1, That this Court’s ruling does ot address the limitations imposed on the claimants
by the pleadings in the case of New International Mortgage Bank v. Idaho Power
Co., District Court of the United States for the Southem Division of the District
of Idaho, In Equity no. 1602 ( 932); and,

2. That this Court’s ruling may| also be interpreted as allowing a new use (fish
propagation) to obtain a priori?/ date prior to the date the new use began.

as follows (i.e., the State’s assertions

The State of Idaho requests that this Court reconsider it order oni challenge
regarding these two issues. In the alt ative the State seeks clarification regarding the
second issue. |

|

.
DECISION

Order on States of Idaho’s Motion for

Reconsideration and/or Motion for MMI;}L

\SRBA\SYS1\Orders Pending\36.00003 ‘Edna Rea, purpose of use.doc
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1 LIMITATIONS IMPOSED BY|THE PLEADINGS ,
The State of Idaho asserts that the decree entered in New Int't Mortgage Bank v,

ldaho Poweyr Co., District Court of

the United States for the Southern Division of the

District of Idaho, In Equity No. 1602 (1932) (“New Int’] Decree” or “Decree”) did not
include a fish Propagation purpose|of use in any water right decreed 1o the
bredecessor(s)-in-interest of Kings*on Properties LP,, the claimant of water right 36-

30038 (“Kingston®), because suc
Predecessor(s)-in-interest in that lig
irrespective of what the “other pu
other water rights adjudicated the
propagation” for water right no. 36
stipulation only speak to “irrigatio

specific use wag not claimed by Kingston’s
gation. In essence, the State’s argument is that
ses” language in the New Int’l Decree may mean for

in, “other purposes” does not include “fish

00003B, because the New Int’] pleadings, and
” cultivation,” “production of ordinary agricultyral

“other purposes” or “figh propagation ™
Asa preliminary matter, and as discussed in this Court’s Memorandum Decision,
although Kingston has not yet connected its title to any water right decreed in the New

Int’] Decree, it appears that the |

use originally decreed to the plainti

presently owned by Kingston is within the places of
, New International Mortgage Bank (the 03 right)

and to one of the defend ants/counter-claimants, Harlan Bel] (the 019 and 020 righte)
licse subcases have been recomm i{tted to Special Master Cushman for further

proceedings for the purpose of dete
these subcagses. Therefore, becauge
03 right and/or the 019 / 020 rights,
pertains to both of these New Int’l ¢

the “purpose of use” statements whi

rmining ownership of the water rights involved in

the water right claim at issue may involve either the
it is necessary to discuss the purpose of use as it
ights. It should be noted that there are variations in
ch are scattered about in the New Int’l Decree and its

underlying documents. However, as it relates to the subcase at issue, these variations are

immaterial as the “other purposes”

anguage contained in the Decree pertains to the

described 03 right as well as the 01? / 020 rights.

Order on States of Idaho’s Motion for

Reconsideration and/or Maotion for C!ariﬁﬁtjun

\SRBA\SYS1\Orders Pending\36-00003
Last printed 01/11/00 2:39 PM
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|

This Court previously ruled that the New Int’l Decree had limited probative value
or otherwise lacked specificity with respect to describing the purpose of use element for
the water rights decreed therein. Althpugh the New Int’] Decree clearly established
“itrigation” and “domestic” as purposes of use, the “other purposes” language was not
otherwise defined. Thus, this Court ruled that a party claiming a purpose of use other
than irrigation or domestic under the “lother purposes” language could present evidence
regarding the purpose of use in existe ce at the time the Decree was entered, The State
of Idaho asserts that notwithstanding the “other purposes™ language contained in the
Decree, the 36-00003B water right should be limiteq to the purposes of use expressly
stated in the pleadings and the stipulation for decree filed in the case. This Court
disagrees with the assertion for several reasons,

First, the Idaho Supreme Court has also recognized that the subject New Ing’|
Decree “describes the required elemenits of the water rights under I.C. 42-1409 except for
consumptive use, period of use, amount of irrigated acreage and some lack of explicit
use.” State v. Hagerman Warer Right| Owners, 130 Idaho 736, 738, 947 P.2d 409, 411
(1997)(emphasis added). Thus, this Court is correct as a matter of law in concluding that
-:¢ Lecree does not adequately or ﬁJll;lv define the purpose of use element. In other
words, it cannot be concluded that the

Decree limits purpose of use to only irrigation and

domestic. r ‘ :
Next, in attempting to interpre the intent behind the “other purposes™ language, '

the Court does not have before jt the complete record from the New International case

(including a Reporter’s Transcript of i hearings before the Court). As such, this Court

cannot determine the motivation behind including the “other Purposes™ language in the

Decree. The Court has taken judicial notice of those items contained in section I of the

Memorandum Decision. The Stipulation, Answer and Counterclaim do not include the

“other purposes” language as pointed $ut by the State. However, contrary to the State’s

assertion, the prayer in the Complaint does in fact contain the “other purposes” language

as applied to the defendants in the case. See Complaint in New International Mortgage

Banmk v, Idaho Power Co.,, District Co i of the United States for the Southern Division of

|

Ustiex on States of Idabo’s Motion for | Page 4 of 11
Reconsideration and/or Motion for Clarificati -
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l] )
the Disttict of Idaho, In Equity No{ 1602 (1932), Additiona;ll_ly, the findings of fact and
the conclusions of law entered by the New Int’} Courton li;[érqh 22, 1932, reference
itrigation, domestic and “other purposes” 2s purposes of tise for the described property
pertaining to the 03 right and the 019 / 020 rigl")ts. See Findings of Fact in New

limited to the irrigation of crops. Rather, irrigation falls within the broad meaning of
agriculture as does fish propagation (i.e., most commonly thought of as some segment of
the food production world).

Despite the intent behind in luding the “other purposes” language in the Decree,
the fact is that the language was none-the-less included in the Decree. As such, this
Court cannot strike, “blue pencil” o otherwise fail to attempt to give effect to that
language. Although, the language appears to lack Specificity today, sixty-eight (68) years

to correct the judgment, this Court j bound by the terms of the judgment even if, as
contended by the State, the “other purposes” language in the Decree does not conform to
the pleadings or stipulation. Again, however, it should be reiterated that because the
“other purposes” pravision is contaii‘lned in both the Complaint and the Findings of F ;‘"t
and Conclusions of Law it cannot be concluded a3 a matter of fact that the Decree does
not conform to the agreement of th parties. The case law cited by the State in support of

|

|

J

Order on States of Idaho's Motion for | Page S of 11
Reconsideration and/or Motion for Clarification
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the argument that consent decrees must conform to the agreement or stipulation of the
parties is of little assistance in this re ard. The authorities cited by the State involve
timely appeals from judgments where it was contended that the judgment varied from the
agreement of the parties, See e.8., Bank of Boston Conneticut v. Degroff, 624 A.2d 504
(Conn. Ct.App. 1993)(holding appeal may be properly taken from refusal of court to
grant a motion to correct judgment); Fisher v. Fisher, 84 Idaho 303,371 P.2d 847
(1962)(direct appeal from judgment where court refused to modify judgment to conform
with alleged terms of stipulation). In this case, approximately sixty-eight (68) vears have
elapsed since judgment was entered, ; apparently until the SRBA proceedings were
under way it remained unchallenged. |Thus this Court is without jurisdiction to go back
and modify the Judgment, assuming the Court were able to “determine the fis]] agreement
which led to the judgment. "

Next, the intent of the parties 1‘!'0 the Decree must also be evaluated against the
bacikdrop that in 1932, a specific purpI S¢ or nature of use was not an element required for
describing a water right. Rather the water right had to be for a beneficial use.
Accordingly, many older decrees fail to include a specific Purpose of use in describing
& water right or did not describe the Pprpose of use in narrow and discrete terms. The
Idaho legislature even recognized this|situation in enacting 1.C. § 42.1427 which states in
relevant part:

!
The legislature finds that exist ng water rights are not unifox:mly described.

diversion rate. Over time, the legislature and the Courts have made this
original description of a wat right more specific by the addition of other
elements.

Thus it logically follows that il’ @ purpose of use element was not historically
required to describe a water right in a ,!-:iecree, that the parties to the decres would not be
t00 concerned about concisely pleadi 'g, stipulating to, or otherwise narrowly defining
purposes of use. Moreover, in the coritext of a purpose of use for fish propagation which
is considered a non-consumptive use of water it is even less likely that the parties would

Order on States of Idaho's Motion for _ : ' Page 6 of 11
~ Reconsideration and/or Motion for Clarificati
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Contemplate the need to expressly include fish propagation asa ﬁﬁrgs;es of use. Thisjs ,~' ., _ '_
particularly true in the context where the fish propagation i3 being used as a puréos; in FO
conjunction with, or secondary to, irrigation, o
Finally, it should be reiterated that this Court’s ruling does not give a claimant
carte blanche to rely on the Decree land the “other purpoées” language to support any
presently existing purpose of use. ther, because of the lack of explicitness as to the
purpose of use (at least as to a claim other than for irrigation or domestic), this Coﬁrt
ruled that the claimant must present evidence as to purpose of use at the time the Decree

Wwas entered. Also, this is not to say that the claimant is entitled to ignore the intervening
siﬁcty-eight years of conduct regardi g purpose of use in proving up the water right. As
=eh the purpose of use originally qlccreed could have been changed, abandoned of
forfeited in the interim period. See State v. Hagerman Water Right Owners Inc., 130
Idaho 736, 741, 947 P 2d 409 (1997)( decreed water rights are not insulafed- from
recxamination by the court and may! be lost or reduced based on evidence that right hag
been forfeited, abandoned or lost ough adverse possession).

For the foregoing reasons, this Court disagrees that the claimants to 03 right (and
the 019 / 020 rights) are automatical ly limited to the purpose of use for irrigation or
domestic stated in the pleadings and in the Stipulation. Stated another way, this Court
refuses the State’s request to automatically apply the more strict 1999 legal requirements,

which have evolved over time, to thr: legal climate in 1932 relative to defining purpose of
use.

2. THE APPROFRIATENESS OF THE PRIORITY DATE

The State next argues that even if the Court finds that fish propagation is &
purpose of use under the Decree, th t the evidence presented by the Claimant only
established the existence of the fish onds as early as the 1920's. The State argues that
since the Decree contains an 1884 priority date, this Court is in effect impermissibly
granting an 1884 priority date for a urpose of use that could only be proved to exist as
early as the 1920°s. Again, this Cow.*rt disagrees.

|

|

Order on States of Idaho’s Motion for | Page 7 of 11
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The basis for the claimed water right is the Decree. At issye is the interpretation

of the Decree as to the purpose of uge
to the interpretation of the “other purp
to go back and attempt to prove the py

The evidence presented as to purpose of uge went
oses” language. Hence a claimant is not required

Decree and essential ly relitigate the
Rather, given the “other purposes” la

rpose of use as of the priority date contained ia the
se despite the ahsence of contrary evidence.
age it is sufficient that the purpose of use be

shown at the time the Decree was entéred. Again, the Court is interpreting the Decree,
"0t requiring the relitigation of the underlying merits of the Decree,

Contrary to the State’s assertig
of the fish ponds in the 1920's, havin
priority date would not constitute an
interpreting the Decree as opposed to
Qbviously it would be to the claimant
to the priority date as decreed. Howey
language included the purpose of use |
Court iis not setting the priority date ba
Decree in 1932 set the priority date t:;tJ
An enlargement in usc would also not

change the purpose of use for a water

n, despite the evidence only showing the existence
the fish propagation right decreed with an 1884
largement in uge, Ag stated above, the Court js
having the merits relitigated by the claimant.

8 benefit to able to prove the purpose of use back
rer, this Court ruled that the “other purposes”

n effect at the time the Decree was entered. Thig
ised on the evidence presented today. Rather, the
1884 for irrigation, domestic and other purposes.
occur because historically a water user could
right and still maintain the same priority date so

long as other water users were not inj|.1:ed. Although this issue has never been squarely
addressed in Idaho’, other jurisdictions (including federal) have historically applied the
common law “no injury” rule to chan rle:s in purpose of use. Idaho however has réliéd on
authority from other jurisdictions in a plying the no injury rule in conjunction with

changes in the point of diversion, In
589, 76 P. 331 (1904), the Idaho Supr

: In Beker Industries Incorporated v. George

551 (1980), the Idaho Supreme Court acknow edged the absence of any Idaho cases

of the Idaho Constitution such as agriculture,

ard v. Boise City Irrigation and Land Co., 9 Idaho
me Court stated (with emphasis):

" Irn‘gqrian District, 101 Idaho 187, 192, 610P.2d 546,
ing the issue

another category such as mining.

where the puspose of use for a water right has{nbmn changed from one category, delineated in Article 15 § 3

Order on States of Idaho’s Motion for

| Page 8 of 11

ion and/or Motion for Clarification
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That persons entitled to the use of water may change the place of ~_ '_
diversion if others are not injured by such change seems to be the
ys being: “If others are not injured by such

universal rule, the test al
change.’

pleasure, and may also ¢

others be not affected the by.

any point on the stream%s;nd may change the poii{i of .

Id at 598, J
Although Hard did not add le

S Py SUARY DERFT OF WATER RESOURCES; 2083275400; May-26-00 2:25PM; Page 30/35

diversion at

ge the character of its use if the rights of

ss the issue of Purpose of use, the Court clearly
in accordance with the authorities relied on by the
ose of use. It is incongruous that the Court would

adopt the general rule only partiall by refusing to apply the no injury rule to changes in

purpose of use. This js especially true in light of the fact that a discrete purpose of use
was historically not used to describe a water right. See 1.C. § 421427, Furthermore, the

legislature has also adopted the no njury rule as it pertains to changes in nature of yge,

See 1.C. § 42-222. I1.C. 42-1425-1426.

In Zezi v. Lightfoor, 57 Idaho 707, 68 P.2d 50 (1937), the Tdah

iizid that the no injury rule applied to changes in purposes of use that

0 Sup.remei Court

are within the

generically described classification of purposes of use set forth in Article 15 § 3 of the
Idaho Constitution. Article 15 § 3 of the Idaho Constitution lists domestic, mining,

manufacturing, and agricultural as beneficial purposes. Idaho Const.

Art. 15 § 3. The

Court in Zezi upheld the change of purpose of use within the generic classification of
mining. Specifical ly, that the change from one type of mining to another type of mining
does not invalidate an appropriation for mining purposes. Id. at 712, 68 P.2d at 55 This
holding was reconfirmed in Beter dustries Inc. v. Georgetown Irrigation District, 101

Otder on States of Idaho’s Motion for

Reconsideration and/or Motion for Clarifidation
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Idaho 187, 192, 610 P,2d 346, 551 (1980). In Beker, the Court distinguished between
water use changes occurring within a generic category from the situation where a water
user changes generic uses (¢.8. mining to agriculture). In the instant case, of the four
generic purposes of use mentioned in the Idaho Constitution, fish propagation most
correctly fits under the classification qf agriculture, as does irrigation, Accordingly, any
chaige in purpose of use from irrigation to figh propagation would be considered a’
.change within the generic or collectivi classification of agricultural purpose? This is
also consistent with the broadly stated| beneficial purposes listed in the Article 1$ § 3 of
the Idaho Constitution. Simply put, }ustorically and constitutionally, water rights were
not defined in discrete narrow purposT of use. That being said, and given the non.

consumptive nature of a fish Propagation right, this Court cannot conclude that this
Court’s interpretation of the “other purposes” language allowed an impermissible
enlargement in use by applying an 1884 priority date to the fish propagation right.

Lastly, this Court’s ruling is cﬂnsistent with the legislative policy set forth in 1.C.
§ 42-1427, wherein rather than nullify|prior decrees that inadequately defined a water
right by present day requirements, the statute provides for a Director’s Recommendation
based on the purpose of use as of the date of commencement of the SRBA. This policy
also could possibly have the effect of enlarging a water right by resulting in the

“enemmendation of a purpose of use t};lat was historically not intended by the decree.
| V.
| CONCLUSION
For the foregoing reasons, this|Court holds that the pleadings in the New Int’]
case did not preclude the New Int’l Decree from including fish Propagation as a purpose

of use under the “other purposes” lan%uage as the Decree applies to the 03 or the 015/020

beneficial purpose of frost protection, the Washington Court held that the term “irrigation™ implies a
construction broader than merely nowrishing plant roots, Further, the Court held: “A broad construction of
beneficial uses which treats all agricultural collectively is also consistent with this state’s original
appropriation law which provided a right 1o appropriate water ‘for irrigation, mining or manufacturing

- Purposes.... ™"(citing Laws of 1891, ch. 142, §1, p, 327).

OrderonSmtmofIdaho’sMoﬁonfor Page 10 of 11
i on and/or Motion for Clanification

WSRBRASYS1\Orders Pending\36-00003 Aetal Edna Rea purpose of use.doc

2 printed 01/11/00 2:39 Py - ! .

Page 31/35



Zent Tyt TDANQ DEPT OF WATER RESOURCES; 2083275400, May-26-00 2:26PM; Page 32/35

S C
[

water rights. Furthet, that applying e pnonty date as contained in the Decree to a fish
propagation purpose of use does no

constitute an impermissible enlargement.

|
|
|
i

IT IS SO ORDERED: ’
DATED: JANUARY 11, 2000
|
|
|
| %9
i BARRY WOOD
! PRESIDING JUDGE OF THE SNAKE
! RIVER BASIN ADJUDICATION
|
|
|
1
4 |

|
i
|
!

Order on States of Tdaho’s Motion for Page 11 of 11

Reconsideration and/or Motion for Clarification
WSRBA\SYS1\Orders Pending\36-00003 A¢tal Edna Rea.purpose of use.doc
Last printed 01/11/00 2:39 PM
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CERTIFICATE OF MAILING

I certify that on January 11, 2000, a true and correct copy of the ORDER ON
STATE OF IDAHO'S MOTION FOR RECONSIDERATION AND/OR MOTION

FOR CLARIFICATION were serve? by first-class mail, postage paid to the following;

IDWR Document Depository il
PO Box 83720 |
‘Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General

PO Box 4449 |
Boise, ID 83711-4449

Dana L Hofstetter
PO Box 1427
Boise, ID 83701-1427

Patrick D. Brown
109 S Adams St
Jerome, ID 83338

|
|
i

Maria Yvonne Anderson
5151 Umatlla
Boise, ID 83709

Order on States of Idaho's Motion for
Reconsideration and/or Motion for Clarificati “ Page 12
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF-Ttr———
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

|

|
I Re ERBA ) Subcase: 36-00003A, 36-000038,

)y 36-00003C, 36-00003F, 36-00003K,
Case No. 39576 |y 36-00003L, and 36-00003M

|' ) ORDER SETTING SUBCASE

| ) DEADLINES

)

A Status Conference was held in the above subcases on April 14, 2000. At the Status
Conference, the Special Master set the llowing deadline:

5/31/00 5:00 pm Deadline for Filing Motions to Amend Claims or Motions
for Late Claims.

IT IS FURTHER ORDERED thal a Telephone Status Conference will be held as follows:
Date: 6/29/00 at 9:30 am
" Location: SRBA District Court

253 Third Avenue North
Twin Falls, ID

= i
DATED April 17, 2000, i p

THOMAS R. CUSHMAN
Special Master

Snake River Basin Adjudication

Ol an Dl Setng St
| sswd  2/28hp, trs 1S

e ohly O Cugoon, haes g
|!

AL HwaS oommitied L
iy — Y -

ORDER SETTING SUBCASE DEADLINES
G:360RDERS\00003. DDL
112998
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER SETTING SUBCASE DEADI INES was
mailed on April 17, 2000, with sufficient first-class postage prepaid to the following:

Director of IDWR |
PO Box 83720 |
Boise, ID 83720-0098 ‘

|

Patrick D. Brown
812 Shoshone StE
Twin Falls, ID 83301

State of Idaho
PO Box 83720
Boise, ID 83720-0010

Dana Hofstetter
PO Box 1427
Boise, ID 83701-1427

Maria Yvonne Anderson
515 Umatilla

Boise, 1D 83709 ( ) )
eputy Cler

ORDER SETTING $UBCASE DEADLINES
GA3SORDERS\00003.DDL
229198
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PARTIAL ASSIGNMENT OF WATER RIGHTS

The undersigned, BARBARA CGARDNER, a widow dealing with her sole and

separate property, owner of the following described real estate situated in Gooding County,

r

Idaho, to-wit:

Lots 3 and 4 N of the access road and

Lots 5 and 17 E of the access road on

Buckeye Ranch all located in Section 27, Township 7

South, Range 13, EBM, \‘
does hereby assign and transfer to David O. Kingston, dba D&D Investments hereafter
referred to as "Assignee" 134 miner’s inches of water, which is now appurteriént to the
above described land, to real estate owned by said assignee that is described on Exhibit "A"

which is attached hereto and made a part hereof by reference. Said water right shall be

transferred from water right No. 36-00003B Snake River Basin Adjudication.

DATED This | 7 day of (Drdststn  1997.

ﬁ rmfm «f//(%MM

BARBARA GARDNER

STATE OF IDAHO )

I ) ss.
County of {é Z.&Zg)’iﬂ' ) ' -
On this/ 2?"{day of@ﬂ)ﬁﬁ, 1997, before me, the undersigned, a notary

public in and for said county and state, personally appeared BARBARA GARDN ER, known
to me to be the person whose name is subscribed to the within instrument and
acknowledged to me that she executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.




Exhibit “A”

Township 7 South, Range 13 East of the Boise Meridian, Gooding County,
Idaho

Section 27: Lots 6, 16, 27, and 37, and Lots 4, 5, 17, West

of the access road , Buckeye Ranch, as the same is
platted in the official plat thereof now of record
in the office of the County Recorder of Gooding
County, Idaho; .

EXCEPTING THEREFROM the followin"g described parcel:

BEGINNING at the Southwest corner of Lot 37, Buckeye Ranch, as the \\',
same is platted in the official plat thereof now of record in the office
of the County Recorder of Gooding County, Idaho;

Thence East along the South line of said Lot 37, 180 feet to the TRUE
POINT OF BEGINNING;

Thence East along said South line to the Southeast corner of said Lot 37;

Thence North to the Northeast corner of said Lot 37;

Thence in a Northeasterly direction to a peint on the North line of Lot 26 of
the Buckeye Ranch, 820 fest East of the Northwest corner of Lot 27
of the Buckeye Ranch;

Thence West along the North line of said Lot 27, 305 feet;

Thence in a Southwesterly direction to a point 280 feet East of the |
Southwest corner of said Lot 27;

Thence in a Southwesterly direction to the TRUE POINT OF BEGINNING.

Township 7 South, Range 13 East of the Boise Meridian, Gooding County,
Idaho
Section 28: Lots 7 through 15, inclusive and Lots 28 through
36, inclusive of the Buckeye Ranch , according to
the plat thereof on file in the office of the
) County Recorder of Gooding County, Idaho;
EXCEPTING THEREFROM that part of Lots 9, 10 and 11 of Buckeye Ranch
according to the plat thereof on file in the office of the County Recorder of
Gooding County, |daho described as follows:

BEGINNING at a point on the North boundary of Lot 4, Section 28, which
point is West 660.00 feet from the Northeast corner of said Lot 4;

Thence South 214.00 feet to a point in the existing fence;

Thence South 60°42° West along said fence line 175.70 feet;

Thence West 345.80 feet to a steel pipe set on the East bank of the
reservoir of Lower Salmon Falls Dam; _

Thence continuing West to the River Bank, according to the original GLO

Land Survey;

5

&
W
&
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EXHIBIT “A” Continued

" Thence Northerly following along the river to the point of intersection with
the North boundary line of Lot 4;
Thence East to the POINT OF BEGINNING. !

ALSO EXCEPTING the North 20 feet of the S1/2 of the NW1/4, Section 27,
and the SE1/4 of the NE1/4 and the East 548 feet of Lot 4 of Section 28,

- Township 7 South, Range 13 East of the Boise Meridian, for road purposes
as set forth in Deed to Hagerman Highway District, a Municipal Corporation!
of Idaho, dated June €, 1951 and recorded October 16, 1951 in Book 45 : !
Deeds Page 182.

172912

STATE OF IDAHO COUNTY OF GOODING
" Filed for record at the request o

Dq min, past q a'ﬁonk_&_

"nin3
+ omdmﬁ)___. 19_21. ¢w
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1 Q. (BY MR. BROWN) I want you to start with

1 A. Well, that's the first pond right up in the

2 Exhibit 11. And let me give you a pen. 2 front corner of the property.
3 Can you draw on - do you recognize Exhibit 11? 3 Q. In other words -
4 . Yes. I'm trying to figure out where the 4 A. Right here.
5 river is here. 5 Q. — that is the first pond coming out of
6 Q. What I'd like you to do for me is, first of 6 the —
7 all, take Exhibit 11 and take the yellow highlighter 7 A. Buckeye Ditch.
8 and indicate to me where water comes out of the Buckeye | 8 Q. — Buckeye Ditch. Okay. Does that pond
9 Ditch to any fish — on its way to any fish ponds? 9 have fish in it?
10 A. Okay. - You're saying that her house is right 10 A. No.
11 here? 11 Q. Did it used to have fish in it?
12 Q. Would it be easier if I gave you a bigger 12 A. Not -- it may or may not have. I'm not
13 map? 13 sure.
14 A. Yes, maybe. 14 Q. Exhibit 17, what is Exhibit 17?
15 THE COURT: They've kind of been boring it 15 A. That's like a slough or pond along the road.
16 this way (indicating). 16 Q. Does that have fish in it?
17 A. Oh, okay. 17 A. Yes.
18  THE COURT: For my purposes, anyway. 18 Q. And does that have fish that have been
19  MR. BROWN: Could we go ahead and mark that |19 planted or cultivated in it?
20 as an exhibit? 20 A. Yes.
21 THE COURT: Don't we have that one marked 21 Q. Okay. Exhibit 18, can you tell me what that
22 already? 22 shows?
23  THE CLERK: Yes, we do. 23 A. That's a pond that would connect with the
24 (DISCUSSION HAD OFF THE RECORD) 24 slough further down the property.
25 Q. (BY MR. BROWN) Why don't you use 25 Q. Can you indicate on Exhibit 12 where that
N Page 300 Page 302
1 kxfibit 12. 1 would be?
2 Now, do you recognize the property on Exhibit 12? 2 A. It's right here.
3 A. Yes. 3 Q. Does that have fish in it?
4 Q. Okay. Can you, starting with where water 4 A. Yes, it does.
5 comes out of the Buckeye Ditch on its way to any fish 5 Q. What kind of fish?
6 ponds -- 6 A. Oh, there's trout. I think there's some, I
7  A. Yes, it's right here. 7 think there's a few carp in there. There's some bass
8 Q. --can you draw the path it takes to get to 8 as well, I believe. .
9 fish ponds 9 Q. Is that pond kept in order to maintain the
10 (THE WITNESS COMPLIED) 10 fish there in it?
11 Q. (BY MR. BROWN) Okay. In working down that |11 A. Itis. It's been designed for fish
12 line now, generally it runs from right to left on the 12 propagation with gates and -- to maintain the levels
13 map? 13 and so forth of the water.
14 -~ A. Uh-huh. 14  Q.-When is the water used for the fish?
15 THE COURT: Mr. Brown, is that water 15 A. Year around.
16 coming — is that the Buckeye Ditch itself, or is that 16 Q. Is that water in addition to the irrigation
17 a ditch coming out of the Buckeye? 17 water?
18 A. The Buckeye Ditch, I think, is right here. 18 A. Yes, it is.
19  MR. BROWN: It's water coming out of the 19 Q. Can you explain that to me?
20 Buckeye Ditch across the property to fish ponds. 20  A. Well, you have to have a certain depth of

21 Q. (BY MR. BROWN) Correct?
22 A. Yes.
23 . Now, let me show you exhibit, what's been

24 marked as Exhibit 16.
25 Can you tell me what that exhibit is?
Page 301

21 water to maintain the oxygen level and a certain flow.
22 And so we need a year-around supply of water to those
23 ponds.

24 Q. Okay. Exhibit 19, can you tell me what that
25 shows?

Page 303
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1 A. That's a larger pond that's further to the 1 A. I'd have to look at the deed to be honest.
2 east of this last pond and very near the Snake River. 2 Q. Have you consulted with anybody or had
3 Q. Okay. And does that have fish in it? 3 anybody look at this in order to determine how many
4  A.Itdoes. It probably has the largest 4 acres you have and how much is irrigated?
5 population, 5 A. No.
6 Q. And what kind of fish? 6 Q. Have you consulted - have you hired
7  A. Those are trout and bass. 7 Doctor Brockway to do that for you?
8 Q. Okay. The last two photos, you referred to 8 A. Yes, to determine the amount of need and
9 two ponds on Exhibit 12 which you've circled on the 9 use.
10 left-hand side. 10 Q. What have you done in order to provide him
11 What's your understanding of how long those ponds |11 with information such as the way the property has been
12 have been there? 12 historically irrigated?
13 A. Well, there are — from my discussion with 13 A. Essentially I put him in contact with
14 Barbara Gardner, she indicated they were there in the 14 previous farmers so that he could talk about their flow
15 1920s. 15 rates, the crops that have been grown on that farm, and
16 Q. Okay. Do you have any reason to believe 16 the data.
17 they were not there? 17 Q. And who have you put him in touch with?
18 A. I've been able to substantiate that from 18 A. Dan McFaddan primarily. He farmed it longer
19 other neighbors and people who have lived here. Not 19 than anybody else.
20 many go back to the early Twenties, but their parents 20 Q. Do you know about when he farmed it?
21 did. 21 A. He farmed it from 1976 to 1986.
22 Q. Exhibit 20, what does that show? 22 Q. Okay.
23 A. 20 is just another shot of the same lake. 23 A. I believe the Gardners farmed it after
24 Q. And Exhibit 21? 24 that. I'm not sure. It's prior to my ownership.
25 A. That's a little further out and the same 25 Q. Let me ask you a question about these water
Page 304 Page 306
1 large pond. 1 rights splits. J has been split into K, L, and M. You
2 Q. Where does the water go once it leaves the 2 heard the testimony this morning about how those rights
3 ponds? 3 were split.
4 A It goes into the Snake River. 4 A Yes.
5  THE COURT: Are Exhibits 19 and 20 and 21 5 Q. Can you tell me what your understanding of
6 all shots of the same — 6 what you were acquiring when you obtained part of the J
7 A. The same lake, yes, Your Honor. It goes 7 right from Miss Gardner?
8 right out - there's a diversion right here. 8 A. I acquired, first of all, I think it's the B
9 MR. BROWN: Okay. I would offer 16 through 9 right. And subsequently I was told by Mrs. Gardner
10 21. 10 that there was additional water, and that she was
11 THE COURT: Yeah. Without objection, 11 wanting to convey that to me for the needs other than
12 Exhibits 16 through 21 are admitted. 12 those that had been conveyed to others.
13 (Claimant Exhibits 16 thru 21 ADMITTED) 13 Q. Okay. And when you say "other than what had
14 Q. (BY MR. BROWN) Referring you now to 14 been conveyed to others," can you explain that?
15 Exhibit 12, can you tell me how much of the ground on |15 A. Well, I think that she was concerned that
16 that property is irrigated? 16 the department had allocated one inch per acre and, 1
17 A. We've claimed 129 acres, and I think it 17 think, told me that she felt like she couldn't do, deed
18 approximate -- some years there's maybe slightly more 18 any more than that until there was -- the adjudication
19 than that. Some years it's less. 19 had, you know, concluded. And once that was concluded,
20 Q. Okay. Let me show you an area referred to, 20 that the rights, whatever rights were determined,
21 identified in brown as the place of use of right 21 anything that was not decreed to others, because I was
22 No. K. 22 the largest landowner, should be conveyed to me, and
23 Do you own any of the property there? 23 would be.
24  A. Yes. 24 Q. Okay. So, in other words, you said that she
25 Q. And how much there would you own? 25 would convey it first to the others to get more than an
Page 305 Page 307
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1 to demonstrate that there is a basis for Mr. Kingston

2 to testify as to the history of the property, including

3 the prior statements of prior owners going back into

4 the Twenties with the fish propagation use.

5 Q. (BY MR. BROWN ) Mr. Kingston, can you tell me

6 that statement - I don't know if you're familiar with

7 the statement in the exhibit; but let me just —

8 THE COURT: Hand the witness the exhibit. -

9 Q. (BY MR. BROWN) Let me just tell you that it
10 mentions commercial fish ponds being developed later,
11 but also refers to prior recreational ponds.

12 Are the ponds you identified on Exhibit 12 with
13 the yellow marker, are those the commercial fish ponds
14 or the recreational ponds?
15 A. I believe that the two further south closest
16 to the river were the recreational ponds as far as I
17 know. And the ones that were developed later were
18 further up the property.
19 Q. And tell me how the ones that were developed
20 later are different than the two you identified?
21 A. Well, they're of a commercial nature. They
22 have locks in them. You know, the flow has been
23 regulated closely for that purpose.
24 Q. So you're not attempting to claim new uses
25 from the Seventies.
Page 312

1 MR. BROWN: Thank you. I just wanted the
2 record to note that it was being offered for multiple
3 purposes.
4  THE COURT: Very well.
5 Q. (BY MR. BROWN) I want to go back to this J,
6 K, L split for a minute. Mr. Clelland testified and
7 drew in brown on Exhibit 12 an area which he identified
8 as having the 10 acres contained in it, the 10 acres of
9 irrigation claimed, but only 1 acre of irrigation, that
10 being in the very lower right-hand corner.

11 Do you see what I'm referring to?
12 A. Yes.
13 Q. Can you describe the terrain within that

14 boundary which is more to the west or towards the
15 left-hand side? In other words, there's a field
16 indicated on the map as 4.1 acres.

17 A. Uh-huh. Yes.

18 Q. Which has the K labeled in it?

19 A. Yes.

20 Q. Has that property to your knowledge been
21 irrigated?

22 A. Yes.

23 Q. Okay.

24 A. I think it had been earlier testified by

25 Mr. Bell that Mr. Gardner had pastured his horses in
Page 314

1 A. No.
2 Q. I wanted to discuss for a minute the
3 agreement that you —

4 THE COURT: Are you going to offer this

5 exhibit, Mr. Brown?

6 MR. BROWN: Yes. I offered it, I believe.
7 THE COURT: It's exhibit what?

8 THE WITNESS: 22, Your Honor.

9 THE COURT: 22?7 22 has been offered. No

10 one here is objecting to it. Therefore it will be

11 admitted.

12 (Claimant Exhibit 22 ADMITTED)

13 MR. BROWN: Your Honor, I would like to
14 also offer it for the purpose of impeachment. You

15 heard Mr. Clelland state that he had no information or
16 no basis to suggest that there were any fish

17 propagation at or before the time of his

18 investigation. And I think it's fair to say that the

19 claim itself identifies under oath that there was.

20 THE COURT: Mr. Brown, statements offered
21 for mere impeachment purposes don't go to the

22 substantive truth generally speaking. They just go to
23 impeach. You're offering it for alternative — the

24 court will allow it as substantive evidence of the

25 purpose of use.

1 that property.
2 Q. Miss Gardner still owns the house indicated
3 just down the picture --
4 A. That's correct.
] Q. -- from that area. How is Mrs. Gardner
6 going to water her house, around her house and up
7 through that other section that you're purchasing
8 without water? Do you know?
9 A. I think there's a general agreement to share
10 that water with her for her needs.
1 Q. Okay. And why is it, then, that you would
12 own the water instead of she?
13 A. I don't think she has the ability to water
14 it herself. She was trying to encourage some help by
15 deeding the water over.
16 Q. And have you agreed to exchange something
17 for her or do something for her in exchange for the
18 water?
19 A. In addition to that, I agreed to grade her
20 driveway, keep it -
21 Q. You're maintaining her road in order to take
22 the water and utilize it both on your place and hers?

23 A. That's correct.
24 Q. So the place of use of the right is not
25 changing.

Page 313
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1 A. No. 1 of time to sort through. They are extraordinarily
2  MR. BROWN: I have no further questions. 2 complicated as what I'm showing you is a diagram of the
3 THE COURT: Wait a second, Mr. Kingston. 3 deeds. And I'll tell you it's about 12 feet long.
4 Kingston, regarding Exhibits 19, 20 and 21, and I 4 The property continued to go through since the
5t those are the pictures of the biggest pond? 5 New International Mortgage decree forfeitures, estates,
6 A. Yes, Your Honor, I think so. 6 splits. And I do have them with me, but I'd suggest
7  THE COURT: Is it your understanding that 7 that -- ] have about four inches worth of them. And in
~ 8 those particular ponds have been on the property since 8 order to be helpful, you would have to go through them
9 the 1920s? 9 all.
10 A. That's correct, or before. Or before. 10 THE COURT: Maybe we could get just that
11 THE COURT: Or that pond. That's one pond, 11 portion of the deed describing the water rights or all
12 correct? 12 appurtenances? You could — I'm just telling you that
13 A. There's two ponds. 13 now, Mr. Brown. We can supplement later. We don't
14  THE COURT: Okay. And those two ponds, to 14 have to do it now.
15 the best of your understanding, have been on the 15 MR. BROWN: That's fine, Your Honor.
16 properties since the Twenties? 16  THE COURT: Referring to Exhibit 12,
17 A. Yeah, or before. 17 Mr. Kingston, there's an area labeled brown on
18  THE COURT: Or before. And those have been 18 Exhibit -- there's — yeah. It's labeled K.
19 used for the purposes of fish propagation? 19 A. Yeah.
20 A. Yes. 20 THE COURT: And it's your understanding
21 THE COURT: Is that commercial propagation 21 that area has been irrigated?
22 or just pride? 22 A. Yes.
23 A. I think it's recreational. Those two ponds 23 THE COURT: And that understanding comes
24 are recreational more than commercial; but they've been 24 from whom?
25 there and for that purpose for a long period of time. 25 A. From Mrs. Gardner and from others I've
N Page 316 Page 318
1 JI'HE COURT: Who fishes out of those, in 1 talked to.
2 other words? 2 THE COURT: Okay. Who are some of those
3 A. Probably the land owners and friends, I 3 other people you've talked to?
4 suspect. 4 A. McFaddens, Mr. Bell, some of the other
5 THECOURT:  And your understanding that 5 neighbors.
6 those have been there since the Twenties is from 6 THE COURT: All right. You don't have any
7 Mrs. Gardner? 7 personal knowledge that that has been in fact been
8  A. Mrs. Gardner and others that I've talked 8 irrigated prior to 19967
9 to. The McFaddens and other people who lived in the 9 A. No. No, I don't. Only what people told
10 community for a long time, and his parents lived 10 me.
11 there. 11 THE COURT: Okay. And likewise as to the
12 THE COURT: Now, the deed you received from 12 ponds, you don't have any personal knowledge of those

13 Mrs. Gardner for right — for the area where right K is
14 used, that deed didn't specify any particular quantity
15 of water, did it?

16  A. She said that amount was in dispute and

17 would be adjudicated. So it does not have a specific
18 quantity. It just says all remaining rights, I

19 believe, is how it's written.

20 THE COURT: All right. On the face of the
21 deed itself — all right. It may be helpful,

22 Mr. Brown, at some point to get those deeds in the
23 rd.
24 MR. BROWN: Your Honor, I hesitate to use

25 them because they're going to take an inordinate amount
Page 317

—
w

uses prior to 1996?
A. I've witnessed aerial photos that predate
that, yes.
THE COURT: Okay. Mr. Brown?
Q. (BY MR. BROWN) Mr. Kingston, you own the
18 water rights; but as you heard Mr. Bell testify
19 regarding his mother's right, you are also within a
20 water district organized by the State of Idaho?

—
[V N

16
17

21 A. Yes, ] am,

22 Q. Do you pay assessments to use your water
23 rights?

24 A. That's correct.

25 Q. For what amount of water do you pay?

Page 319
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39576

1

2

3

) REPORTER'S TRANSCRIPT 4
) Subcase No. 36-00003A 5
6

7

8

9

MR. HONSINGER: 30th.

THE COURT: Okay. Mr. Brown, short of you
having a baby by that time, I expect that to be filed
with the court. All right? You may want to do that
with the other 85 some subcases also.

6 ) etal MR. BROWN: I will, Your Honor.
7 THE COURT: I've had an opportunity to
8 review the settlement statement this morning just so we
9 know what we'll be trying. Quantity. I ordered a
10 10 pro rata mathematical calculation on that.
11 D-a-t-e: Thursday, September 26, 1996 11 Mr. Brown or Mr. Honsinger, do you know when
12 12 you'll be able to have a final resolution of those
13 T-i-m-e: 2:30 P.M. 13 numbers before the court, some sort of agreement, some
14 14 sort of anything?
15 P-l-ac-e:  SRBA Courthouse, Twin Falls, Idaho 15 MR. BROWN: My understanding is those are
16 16 as claimed. And there's no dispute as far as the
17 B-e-f-o-re: FRITZ X. HAEMMERLE, Special Master 17 splitting of the quantity from the decree down to these
18 18 24 claimants.
19 H-e-a-r-i-n-g: Scheduling Conference 19 MR. HONSINGER: I would say that we don't know
20 20 as to the -- we don't know what was -- Your Honor, 1
21 21 still am confused over the duty of water you ordered in
22 22 this particular, in these particular pumbers. You
23 23 ordered the quantity decreed divided by the land
24 24 decreed, both pursuant to the New International
25 25 Mortgage decree.
Page 1 Page 3
1 COURTROOM OF THE DISTRICT COURT, SNAKE RIVER 1 THE COURT: Correct.
2 BASIN ADJUDICATION COURTHOUSE, 253 Third| 2 MR. HONSINGER:  That comes up with a duty of
3 Avenue North, Twin Falls, Idaho, Thursday, 3 water decreed that fluctuates wildly between all the
4 September 26, 1996, 2:30 P.M. 4 split rights. And quite frankly we do not know how to
5 ol btk s 5 proceed from this point.
6 THE COURT: All right. We're on the record 6 THE COURT: Fluctuates. What do you mean
7 in the 24 subcases, 36-00003A, et. seq. The date is 7 "fluctuates wildly"?
8 September 26, 1996. The time is 2:30 p.m. 8 MR. HONSINGER: They fluctuate from -- if you
9 Present is Matt McKeown on behalf of the State of 9 take -- shall I give you a for instance or a for
10 Idaho; Pat Brown on behalf of various claimants; and 10 example?
11 the department of water resources is present with 11 THE COURT: You might as well.
12 Mr. Honsinger and Mr. Spencer. 12 MR. HONSINGER: They fluctuate from -- for
13 Pat, before we start here, I want to clarify some 13 example, right No. 36-00034B, the quantity decreed in
14 of the representation. It's as yet unclear. I just 14 the New International Mortgage decree was 1.5 cfs. The
15 want to confirm a few things. 15 land decreed pursuant to that decree was 200 acres. If
16 Are you representing Edna Mae Rea? 16 you divide that, divide those numbers, you come up
17 MR. BROWN: I am representing each and 17 with .008 cfs per acre, which is less than half an inch
18 every of the 24 claimants, Your Honor. 18 per acre.
19 THE COURT: Would it be possible to get a 19 On the other hand, if you go to 36-00085A, the
20 notice of appearance or a general notice of appearance 20 quantity decreed was 1.2 cfs for 5.89 acres of land.
21 on these cases? ' 21 So that --
22 MR. BROWN: Yes, I'll get one filed. 22 THE COURT: Which one were you at right
23 THE COURT: When? 23 there?
24 MR. BROWN: By Monday. 24 MR. HONSINGER: That's 85A. So you've got
25 THE.COURT: What's the date on Monday? 25 1.2 cfs for 5.89 acres of land. You come up with a
Page 2 Page 4
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1 duty of water of .20, or 10 inches per acre. 1 how those have been broken out among the people
2  THE COURT: So you agree that it's -- just 2 claiming from the root right.
3 crunching the mathematics, it was .20. 3 MR. HONSINGER: I would agree that the original
4 MR. HONSINGER: Just doing the numbers, that's 4 root right was that way. We don't know how it should
5 what it comes out to. 5 be decreed among the split rights. We simply have no
6 THE COURT: Okay. Wait, wait a minute 6 idea --
7 now. 7 THE COURT: Well, you take the original
g8  MR. BROWN: Your Honor, can I object to 8 quantity that was decreed and acreage, and divide it
9 this point for the record? First of all, I don't 9 up. And whatever the acreage split was. And you
10 understand that you ordered a duty of water. I 10 assign the appropriate quantity to that. It's a
11 understand that you ruled that the duty of water had 11 one-for-one reduction, I believe. I mean --
12 been specifically addressed in the decree. 12 MR. BROWN: Well, I would agree that
13 I think we also all agreed that the irrigated 13 geperally -- the general rule is that unless otherwise
14 acres had not been specifically spelled out. Rather, 14 indicated by an appropriate instrument such as a deed,
15 the property description of the properties were set 15 when a piece of property was split the appurtenant
16 forth. 16 water went along in proportion to the size of the
17 So, first of all, you know, I don't know why 17 ground with each of those two pieces of property. I
18 we're wasting our time on this. Second of all, I think 18 think that's what we see in all of these with a few
19 that if the court is taking evidence from the 19 exceptions. And the exceptions, there are - we have
20 department on this or something, I think it's being -- 20 deeds which have already been put.into evidence where
21  THE COURT: No, we're not - okay. Go 21 the deed specifically states the amount split off.
22 ahead, Mr. Brown. I didn't mean to cut you off. 22 THE COURT: Okay. I didn't want to create
23 MR. BROWN: . Well, I think it's 23 a big issue here. We have just a few of these out
24 inappropriate for the court to take evidence. 24 there. 1 don't know if, Pat, if you've had a chance to
25 THE COURT: I'm certainly not taking 25 review the numbers.
Page 5 Page 7
1 evidence at this time, Mr. Brown. I'm just seeing 1 Are they correct? Do you agree with them or
2 where we're at on the quantity issue. 2 not? Are we going to have to go to trial on that
3  MR. BROWN: My understanding, Your Honor, 3 quantity number?
4 is you decided the quantity issue except to the extent 4 MR. BROWN: My understanding is the
5 where a right, decreed right had been split. And then 5 quantities are all correct.
6 your question was how had the split been allocated 6 MR. HONSINGER: As far as — Your Honor —
7 among various right-holders. 7 THE COURT: Well, let me direct this. On
8 THE COURT: That's all I want to know. 8 3A, the claim was 1.6 cfs.
9 MR. BROWN: And I think the department's 9 Did you confirm that? Did you crunch the
10 calculations -- and I wrote Mr. Honsinger a letter and 10 pumbers? Is that correct?
11 said I can't find any discrepancies or disputes about 11 MR. McCKEOWN: I did not crunch the numbers as
12 the right being split off to a bunch of people. I 12 to the claim. If the claim was for 1.6 cfs, then
13 mean -- nor in proportion to the ground they own from 13 that's what it was for. I was assuming that what you
14 the original right. And he wrote back, and we agree. 14 wanted was quantity decreed pursuant to right No. 3 -
15 MR. HONSINGER: We agree. But you did order 15 THE COURT: Right.
16 this particular analysis that I did. 16  MR. HONSINGER: -- root right No. 3 divided by
17  THE COURT: All T want to know, gentlemen, 17 the land decreed pursuant to root right No. 3 to come
18 is I don't want to be performing a mathematical 18 up with a duty of water. I did that very thing. I
19 crunching for trial. I don't think we need to put on a 19 multiplied that times the land owned by —
20 witness to crunch the numbers. 20 THE COURT: In other words, what did you
21 MR. BROWN: My understanding is the 21 come up for 3A?
22 quantities are - the quantity and the particular 22 MR. HONSINGER: For 3A, I came up with a duty
23 rights have been traced back to the original right. 23 of water of .0149. This is simple math. The land
24  THE COURT: Right. 24 owned by the claimant in 3A is 40 acres.
25 MR. BROWN: There isn't any dispute about 25 THE COURT: Uh-hubh.
Page 6 Page 8
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1 MR. HONSINGER: You multiply that out. It 1 own land that was described in the original decree. So
2 comes to .596, which is substantially less than claimed 2 we come up with no water. And I guess that's my point,
3 and more than recommended. In other cases -- 3 is that this is - this fluctuates wildly.
4 MR. BROWN: That's correct. And the point 4 THE COURT: What did you come up with in
5 is, you know, the point I'm making here is the amount 5 39E?
6 claimed, I guess, isn't in dispute. And I think 6 MR. HONSINGER: Nothing.
7 Charlie and I agree on the fact that in this example 7 THE COURT: Although you're supplemental
8 the .59 doesn't mean anything because the original 8 report had .03 cfs. Now you're coming up with
9 decree may have gone to -- okay, in this case what was 9 nothing?
10 it? 1342 acres -- 10 MR. HONSINGER: Well, you asked that I come up
11 MR. HONSINGER: That's correct. 11 with --
12 MR. BROWN: If you figure out the property 12 THE COURT: Okay. What did you come up
13 boundaries -- and I haven't checked his number on the 13 with in 3917
14 property boundaries. But let's assume that's correct. 14 MR. HONSINGER: 39J, I came up with a duty of
15 Some of that ground was irrigated, and some may not 15 water .1. So .20 cfs.
16 have been. We know the court found a duty of water, 16 THE COURT: Okay. What did you come up
17 and found that acceptable and necessary in whatever 17 with in 477
18 quantity of irrigated acres it may have been. 18 MR. HONSINGER: 47. Well, 47 is not a split
19 MR. HONSINGER: I don't know that -- 19 right. So 47 should be as decreed.
20 MR. BROWN: I don't think there's any 20 THE COURT: Oh, okay. Okay. Somehow I had
21 meaning or value to going back and dividing that 1342 21 that mismarked.
22 acres by the total of 20 feet decreed, because some 22 MR. HONSINGER: Let me give you another
23 ground -- for example, you have a piece of ground 23 illustration here that might be, that might be
24 that's been divided into 10 five-acre parcels. Half of 24 helpful. In 35J, there were —
25 that ground was never irrigated. Those half of the 25 THE COURT: Charlie, I don't want to get
Page 9 Page 11
1 rights got no water in all the splits. The other half 1 into this too much. I just wanted to see where we're
2 of that ground contains acres which were irrigated at 2 at generally, okay?
3 that time and which each got a fifth of that right, so 3 MR. HONSINGER: Okay.
4 that if you take the five lots and multiply the 4 THE COURT: What did you come up with on
5 claims -- or add up the claims, they add up to the 5 64B?
6 original decreed right. 6 MR. HONSINGER: 64B, I came up with a total of
7 MR. HONSINGER: Your Honor, if I may interject, 7 5.33 cfs.
8 what it comes down to, then, in order for these numbers 8 THE COURT: 5.33?
9 to be meaningful, there needs to be the determination 9 MR. HONSINGER: Yes. If you go plot out the
10 as to the irrigated acreage that was originally 10 duty of water times the land owned --
11 irrigated pursuant to each decreed -- 11 THE COURT: Okay. Pat, you asked for
12 THE COURT: Okay. 12 4.52. Do you want to just take 4.25?
i3 MR. HONSINGER: Hence, we have no way of 13 MR. BROWN: I'm not sure what -- are you
14 knowing that. 14 talking about quantity?
15 THE COURT: What did you come up with for 15 THE COURT: Correct.
16 39C? 16 MR. BROWN: Oh, I thought we had the
17 MR. HONSINGER: 39C, duty of water was .10 or 17 quantity decreed.
18 5 inches to the acre. Land owned is 1.92 acres, or 18 THE COURT: Was that a -- that was a split,
19 a -- 19 though, wasn't it? 64B?
20 THE COURT: Okay. Idon't want to go . 20 MR. BROWN: It's been split between A and
21 through it too much. 21 B. There's two rights, yeah.
22 What did you come up with in 39E? 22 THE COURT: Right. And you -- what did you
23 MR. HONSINGER: 39E, same duty of water, but 23 come up with, Charlie, on 64B?
24 the claimant didn't own the land under the original 24 MR. HONSINGER: We came up with a total of
25 decree. The claimant to that particular right does not 25 5.33 cfs.
Page 10 Page 12
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1 THE COURT: Okay. And, Pat, you requested 1 MR. BROWN: Or what we're agreeing on.
2 4.52 both in your claim and in your summary judgment. 2 THE COURT: Obviously — no one can sit
3 MR. BROWN: That's right. 3 here today and tell me what we've agreed to and what we
4 THE COURT: So 4.52, we can settle for 4 haven't. The numbers, your numbers requested don't
5 4.52? 5 jive with the numbers that IDWR is coming forward with
6 MR. BROWN: Yeah, that's all we're 6 today, you know. So what I'm telling you both is,
7 claiming. 7 unless you agree and submit numbers to the court, I
8 MR. HONSINGER: Your Honor, I mean, again, I 8 don't know what those numbers would be.
9 don't -- I quite frankly don't know where to go here. 9 MR. BROWN: Your Honor, I don't
10 THE COURT: Well — 10 understand -- seriously I don't understand what you are
11 MR. HONSINGER: The numbers just, these numbers |11 saying we're supposed to be agreeing about. I mean the
12 don't make sense without -- 12 quantity of these rights -
13 THE COURT: The point is, Mr. Honsinger, 13 THE COURT: Okay. My -- going back to
14 they're requesting something less than what you came up 14 summary judgment, I simply stated that as to the split
15 with on your figure there. 15 rights, following CROW v. CARLSON, following whatever
16 MR. HONSINGER: That is not a recommendation, 16 rule was announced in that particular case, that those
17 Your Honor. You merely ordered the department to come (17 split rights have to be dealt with simply.
18 up with that particular, that particular quantity of 18 MR. BROWN: Your Honor, I think they have
19 water, or those particular quantities pursuant to those 19 been dealt with in two different ways. You have one of
20 particular split rights. 20 two scenarios. One, you have the water decreed to a
21 MR. McKEOWN:  What is the quantity 21 certain parcel of ground. That ground has been split
22 recommendation with this right? 22 up.
23 THE COURT: .72. Okay. All right. I 23 THE COURT: Okay. Everyone can accept
24 just wanted to see where you were with quantity. I 24 that.
25 guess it's a little bit more difficult than I 25 MR. BROWN: The quantity was also split
Page 13 Page 15
1 anticipated. 1 up. What the court is saying I need to know how the
2 Mr. Brown, I can only ask that you and 2 quantities were split, correct?
3 Mr. Honsinger see if you can get together, or we'll 3 THE COURT: That's correct.
4 just simply litigate this thing. Obviously -- 4  MR. BROWN: The claimants have said how the
5 MR. BROWN: Your Honor, I don't think 5 quantities were split and have attached their deeds or
6 there's anything -- I think we're in agreement. I 6 whatever saying how they were split, if it was
7 think we both agree that the court's, the way the court 7 different than a straight CROW v. CARLSON allocation by
8 is dividing this water makes no sense. It assumes that 8 acre.
9 the water was equally divided among the property to 9 THE COURT: And those are stated in the
10 which it was decreed. And that is not the case. And 10 deed?
11 it has not been sold and split up over the years with 11 MR. BROWN: Yes. For example, the 039C,
12 that assumption. 12 397, the -- what's the Willow Brook Subdivision? For
13 MR. HONSINGER: We would agree with that with 13 example -- well, let me show you here. For example,
14 the caveat that we have no idea what acreage was 14 here's a subdivision -- this is something we were
15 irrigated back -- 15 looking at this morning -- with different
16 THE COURT: Okay. In other words, in other 16 right-holders, Your Honor. This was all covered by an
17 words, it's obviously more complicated than simply a 17 original root right. The place was subdivided, and the
18 mathematical breakdown, so -- 18 lots vary in size. You know, some are -- I think they
19 MR. HONSINGER: That's our interpretation, 19 vary from -- they're close to an acre apiece. Some of
20 yes. 20 them got 7 inches of water, 7 inches, 7, 7, 6, 6, 6, 6,
21 THE COURT: Okay. Then those split rights, 2117,7,7,7,6,6 —
22 either you'll agree or it will be litigated. 22  THE COURT: And those are contained in the
23 MR. BROWN: Your Honor, I guess I'm not -- 23 deeds themselves?
24 1 don't understand what we're litigating. 24  MR. BROWN: — 7. In most of the deeds,
25 THE COURT: I don't either. 25 they are, Your Honor. I won't tell you that every
Page 14 Page 16
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1 single deed is. But I'll tell you if it isn't in the
2 deed, it has been -- it's probably a straight-out, you
3 know, a straight split type of thing. So what I'm
4 telling you is if you add all these up, you know, you
5 get back to that is the quantity (inaudible) —
6 THE COURT: Okay. Ifit's in the deed, we
7 can agree that it's -- the water runs appurtenant with
8 the land as deeded.
9  Is there a disagreement about that?
10 MR. CLELLAND:  Well, you've got to make sure
11 that all these add up to the original right. And in
12 this case, if you add these all up and they equal the
13 original right, you've got another party,
14 Frank Glauner, in the city of Hagerman that owns a
15 piece of this right that isn't a part of this
16 subdivision. If this totals up to the original right
17 as shown here, then the right is overdecreed or
18 overallotted because he's got additional water claimed
19 under the right for his right.
20 MR. BROWN: My understanding is there's
21 only one case where that's true. And that's on the
22 Buckeye 03 right where there's 20 or 20, 20 feet
23 decreed --
24 THE COURT: Okay. In other words,
25 gentlemen --

Page 17

1 that's the point of summary judgment.

2 MR. HONSINGER: Quite frankly, Your Honor, 1
3 don't believe, I don't think we ever even addressed

4 what was in the deeds.

THE COURT: That would be a good place to
look, I suppose.

MR. HONSINGER: And I don't know that we would
agree that the rights as split were — we have no idea
how -- I don't know that -- we would at least look.

10 How is that? We would at least sit down and look and

11 see what the deeds say as to these split rights. I

12 count 18 of them.

13 THE COURT: Well, I think some, most of

14 them are, frankly, undisputed. I think when you look

15 at the disputed ones you're going to have 3A is

16 disputed; 39C is disputed; 39E is disputed; 397 is

17 disputed; 39M is disputed; 47 is disputed; 64B is

18 disputed.

19 MR. BROWN: Your Honor, what -- when you

20 say "disputed,” you're referring to what element?

21 THE COURT: Quantity.

22 MR. BROWN: But --

23 THE COURT: Well, I don't know if it's

24 disputed or not. I just want to know -- I mean I'll go

25 back and look at those deeds, I suppose. 1 don't want
Page 19
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MR. BROWN: In that case the only reason we
have a discrepancy is the department has entered into a
settlement agreement with the Buckeye Farms for an
amount greater than claimed or decreed to them. That's
the only situation where I think that's true.

THE COURT: In other words, can you all get
together with those deeds -- I don't want to have a
formal scheduling or settlement conference. I mean
doesn't that appear to be something you can get

O 00 N b W e

10 together on?

11 MR. HONSINGER: We can at least get together
12 and figure out what's going on as to those, yeah.

13 MR. BROWN: I'm trying to figure out -- I'm
14 not sure I know what we're trying to figure out.

15 That's my point.

16 THE COURT: Well, Pat, see, the court can't
17 sit here and know all be all, have an understanding of

—
[« -}

what's in these deeds. You're telling me that some
water went with the deeds, and in some cases they
didn't. So you have to get together, show them the
deeds, and come to some sort of a meeting of the minds
on those issues. And those issues not, you know --
MR. BROWN: Your Honor, we moved for a
summary judgment and included the deeds which did
that. Then they were not opposed. I mean, you know,

NN NN =

to say -- I'm using the word "disputed" because my
ruling is my ruling. I just want you to know that --

MR. BROWN: Your Honor, maybe we should
here schedule a trial and pretrial and a motion in
limine. Because I'm concerned, too, today after the
settlement conference.

My concern was several of the rights, I think, we
weren't able to settle because the department says they
went out and made a beneficial-use exam and didn't see
beneficial use. The 39 rights you're talking about,
one of them we talked about today was 39N, I guess.

MR. HONSINGER: Well, are we switching gears

O 00 O A WN e

—
N = O

13 here from the split rights?
14 MR. BROWN: That would be Korbis -- well,
15 no. I guess the question is -- what I'm saying is

16 think the court needs to -- I'm not sure how the court
17 can rule that any of this is disputed. Summary

18 judgment was filed, and none of it was disputed. The
19 deeds were submitted. And I can tell the court quite
20 honestly today is the first time I've ever --

21 THE COURT: All right, all right.

22 MR. BROWN: -- had any understanding that
23 there might be a dispute about that part.

24 THE COURT: Here's why I'm unclear about
25 the split rights. I understand the deeds were attached

Page 18
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to the summary judgment. Nowhere, anywhere in your
brief did you argue how split rights were to be dealt
with. If you can show me that, I'd be happy to look at
it. If not, then I think you need to argue that to the
court.

MR. BROWN: Argue how the split right -- I
don't think it's something I have to argue. I mean
it's done through the affidavit and the deed.

MR. HONSINGER: Your Honor's decision merely,
merely said that the decreed elements were to be

(Y-I- - RS . SV R L

—
o

telling me that in those particular cases there -- in
some cases there would not be a straight pro rata
allocation of water for the particular land that was
split.

MR. BROWN: Most of those cases, there
was. And the ones that were not, the affidavits
specifically explains. That's the only evidence there
is.

THE COURT: Well, I'm understanding the
evidence that is before the court, Mr. Brown. I'm just

Page 22

11 decreed as decreed pursuant to the New International 11 trying to figure out how to apply the facts before the
12 Mortgage decree. It didn't say -- 12 court since nowhere, nowhere did you argue how a split
13 THE COURT: Well, let's put it this way: 13 right was to be allocated, okay? That's all I'm
14 I'm hearing that for a particular decreed right the 14 saying.
15 water itself would go to that amount that was irrigated 15 And I guess at this point in time I don't have a
16 on the property at the particular time. And correct me 16 firm understanding of how that would work. So it's up
17 if I'm wrong what your argument is. That when a 17 to you as the litigant to explain to me, the court, how
18 particular right was split, there may have been more 18 that needs to work. All right? I'm not disputing the
19 irrigated acreage with one than another; so it's not 19 evidence because --
20 fair to do a simple mathematical pro rata reduction 20 MR. BROWN: It needs to work as set forth
21 unless it's stated in the deed. None of that was 21 in the affidavits is what I'm saying. I guess I don't
22 argued anywhere at this point in time. 22 know why there's a -—-
23 MR. BROWN: No. Each affidavit says here 23 THE COURT: The affidavit set out the
24 is the root right; here it is attached. I own the part 24 facts. I guess the -- do you disagree that in some
25 of the property within that, not all of it, but a 25 cases there would be an overallocation of water from
Page 21 Page 23
1 portion of it; and here is the amount I've purchased 1 the original root right?
2 and used on my ground out of that original right. 2 MR. BROWN: An over — I don't know what
3 The only concern I could think the court could 3 you mean by an "overallocation.”
4 have about that would be if you had 30 guys saying 4 THE COURT: Well, that if you added up all
5 that, each claiming an inch when the decreed right was 5 the water that went with all the split rights, if you
6 only for 10 inches. Then the court might be 6 added it up, it would be more than the root right
7 concerned. 7 itself?
8 But where each of these people came in on summary 8 MR. BROWN: The only one I'm aware of,
9 judgment, said here's where my right comes from, here's 9 Your Honor, is the 03 right. The reason for the
10 the portion I own, here's my deed, here's the part of 10 overallocation is the Buckeye ranch, who was not a
11 the decree it comes out of, and here's the quantity 11 claimant here, not one of my clients, claimed something
12 that has come to me, that's unopposed evidence. 12 like, it was eight point something, 8.75 maybe out of
13  THE COURT: What I'm saying, Mr. Brown, is 13 the 20 cfs. The department went ahead and entered a
14 that you're telling me that in some of the cases the 14 settlement agreement, which I understand Mr. Dolan bas
15 deed speaks of the amount of water that went 15 accepted, which states that the Buckeye ranch gets
16 appurtenant with the split, correct? Am I correct 16 12 feet of water.
17 about that? 17 So there would be an overallocation in that case
18 MR. BROWN: Yes. 18 because my claimants with 03C have claimed their
19  THE COURT: And in some cases you're 19 original decreed amount. The Buckeye has come in and
20 telling me that the deed did not particularly set out a 20 claimed more -- or has settled for more than claimed or
21 quantity of water that went off of that split. 21 decreed to it. Or not claimed or decreed. Claimed or
22 Am] right about that? 22 deeded to it. So, yes, that's one situation.
23 MR. BROWN: There are some cases where 23 MR. SPENCER: (inaudible) the number on that;
24 that's true. 24 but I don't believe that's correct, Pat. 1don't
25 THE COURT: Okay. Now, and you're also 25 believe that we would have settled for any more than
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1 the claimed and deeded quantity. 1 MR. HONSINGER: The quantities decreed would

2 MR. BROWN: That's what I would have 2 not -- when they were decreed to the root rights, they

3 assumed, Nick. But when I've looked at it, I think it 3 were not decreed to split rights. We don't know what

4 came in at, claimed at 8.75 and settled at 12. 4 the quantity would be if it were decreed to the split

5 MR. SPENCER: I believe (inaudible). 5 rights.

6 MR. BROWN: Well, I'll -- I mean that's the 6 THE COURT: Well, okay. Number one, the

7 one I'm aware of. 7 best place to look is the deed itself.

8 MR. CLELLAND: Can I ask you a question? 8 MR. HONSINGER: Okay.

9 Regarding these splits, number one, at what point does 9 MR. SPENCER:  Well --
10 the split become an individual right and treated as 10 MR. HONSINGER: Except the deed might not be
11 such and not as a piece of the original right? That's 11 representative of what was actually decreed. It's
12 one question. 12 merely, it's merely a statement that this amount was
13 And the other question is: If what Mr. Brown has 13 sold, not that this amount was decreed.
14 said that there's no overallocation of those rights, 14 MR. CLELLAND:  An example is Cleave Lloyd
15 and which, if I recall, there's several rights that 15 purchased a right from the 03, and he applies it to
16 were underclaimed by the parties, so there was water 16 ground that was never decreed under the 03 right. And
17 left over from what was decreed under your summary 17 we've got a summary judgment. His right doesn't
18 judgment, who do we give that water to since it can't 18 exist.
19 be forfeited? 19 MR. HONSINGER: We've got that same problem
20 THE COURT: Well, it's my understanding 20 with a couple of these rights if that's the case.
21 that, even if you have a preexisting right, you claim 21 THE COURT: Well, CROW v. CARLSON says that
22 up to whatever you think the right is in this. And 22 if you have an original right and the land is divided,
23 whatever is remaining or left over is waived, I suppose 23 then that amount of water goes in a pro rata share to
24 would be the correct word. That's, then, subject to 24 the amount of land that was divided. That's what
25 appropriation. 25 CROW v. CARLSON says.

Page 25 Page 27

1 MR. SPENCER:  You treat the claim for the 1 MR. HONSINGER: Agreed.

2 smaller quantity as evidence of intent to abandon 2 THE COURT: Okay. I think in case --

3 that. 3 CROW v. CARLSON is probably a case where the deeds

4 THE COURT: It’s just that amount. Yeah, 4 themselves did not describe the amount of water that

5 it's unclaimed. It's unclaimed. It would be subject 5 went with each deed.

6 to appropriation. 6 Am [ correct about that?

7 MR. McKEOWN:  I'm confused as to what we're 7 VOICE: Is that the Rexburg decree?

8 doing here. 8 THE COURT: Correct.

9 THE COURT: Well - 9 MR. HONSINGER: Yeah. The Rexburg decree
10 MR. McKEOWN:  Are we arguing an issue? 10 doesn't say very much about rights.
11 VOICE: I think we all are. 11 MR. McKEOWN:  No, it's basically --
12 THE COURT: Well, that's a fair question, 12 THE COURT: Well, in that case there was an
13 Mr. McKeown. I was simply trying to see where we were |13 amount decreed under the Rexburg decree; and it was
14 on some of these issues. And I guess we got a little 14 subsequently split. And the court said okay -- I don't
15 bit too far into them at this point. I think that's a 15 think the deed specified the amount that went with each
16 fair statement. 16 split. So the court simply did a pro rata division of
17 MR. McKEOWN: I'm not, I'm not, I'm just 17 the water to the pro rata reduction of the land.
18 trying to figure it out for myself because I don't, 18 MR. HONSINGER: Because it split two-thirds and
19 don't understand, I guess I don't understand the 19 one-third, one-third goes to this side; and two-thirds
20 discussion that was just occurring very well. 20 of the water goes to this side.
21 MR. HONSINGER: That's my problem. You're not |21 THE COURT: Correct. That was absent any
22 alone. 22 statement in the deed specifying how much water went
23 THE COURT: Well, actually you're not 23 where.
24 entirely alone on that. I'm thoroughly confused at 24 MR. BROWN: Well, Your Honor, but, see, in
25 this point. 25 this situation I think the deeds generally -- and the
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1 claims in the SRBA confirm it, too. For instance, the 1 right now, okay, the quantities are as they were
2 Dave Cropper claim. That was originally decreed to 80 2 claimed in the summary judgment. Those were from the
3 acres. Everybody agrees that a 40 of that never was 3 decrees. They were allocated in the amounts as stated,
4 irrigated. That 40 -- that's been split into the two 4 and they're unopposed. And now the court is, for some
5 40s. The full right went with the irrigated 40. The 5 reason, telling us we need to go back and lock at that
6 other one, nothing went with the nonirrigated 40. 6 again. And I'm not sure why.
7  THE COURT: Okay. 7  THE COURT: Okay, Mr. Brown. AllIam, all
8 MR. BROWN: Nothing is claimed with the 8 I am saying, okay, is I acknowledge what evidence you
9 nonirrigated 40; and it's all claimed with the 9 have submitted on summary judgment.
10 irrigated 40. So that's what I say when I say I don't 10 MR. BROWN: And you're asking to take more
11 think we have a dispute. I mean the parties -- you 11 evidence?
12 don't follow CROW v. CARLSON because the deeds 12 THE COURT: No. I'mnot. What I'm asking
13 allocated it. But -- 13 is is that normally when you submit evidence, you know,
14  THE COURT: The deeds allocate it in that 14 you submit legal argument with the evidence, right? Am
15 particular case. 15 I right about that?
16 MR. BROWN: Yeah. The deeds say all the 16 MR. BROWN: You argue some points, yes.
17 water goes with this 40. And the other 40 got none, 17 THE COURT: One of the issues that was
18 and the other 40 claimed none. And nobody has ever 18 raised by the summary judgment itself was how to deal
19 said the other 40 had any. 19 with split rights, all right? Now, I as a court, I
20 MR. HONSINGER: The original deed which, from 20 don't pretend to know that right off the top of my head
21 which the original, from the land, the original deed 21 how that is done, all right? That was not argued in
22 which, which deeded land from the original place of use 22 your summary judgment anywhere.
23 of the root right, is that correct? Because that's 23 MR. BROWN: You see, I don't understand
24 what we want to be looking at here. The deed which 24 what there is to argue. There is not an issue here.
25 deeded land to an individual, or split the land in 25 THE COURT: Well, maybe not argument, but
Page 29 Page 31
1 effect. 1 perhaps an explanation,
2 MR. BROWN: Well, you got to go back to 2 MR. McKEOWN:  Were the rights split
3 when the property was split is what you're saying. 3 subsequent to the New International decree?
4 MR. HONSINGER: Then I think -- 4  MR. BROWN: Yes.
5 MR. BROWN: Yeah. 5 THE COURT: Yes.
6 MR. HONSINGER: -- if that's what we've got to 6 MR. McKEOWN:  That's the whole point, isn‘t
7 do, then that's what we've got to do to make sense of 7 it? I mean what you're asking -- can I try to take a
8 this. 8 stab at this?
9 THE COURT: What, Charlie? 9 THE COURT: Feel free.
10 MR. HONSINGER: Is if you want to use deeds, 10 MR. McKEOWN:  What you're asking the judge to
11 you've got to use the deed that actually sold the land 11 do is to say, well, why do you need to look at anything
12 that -- the deed that effected a split of the land. 12 else; we've got a decree; we have the statements in the
13 Do you see what I'm saying? 13 affidavits.
14 THE COURT: Correct. 14 But if the rights were split subsequent to that
15 MR. HONSINGER: You've got to find that 15 decree, you still -- there's still this hanging
16 particular deed. And that might not be the deed that 16 question of how the water was split amongst the land
17 the claimants have. I don't know. I guess I haven't 17 subsequently, correct? Is that the question?
18 examined the deeds closely enough to be able to tell 18 MR. BROWN: That was, that was answered in
19 you that. 19 each affidavit. I mean each person said I took out of
20 MR. BROWN: That's my point. We moved for 20 this right -- you know, each one of them said here's
21 summary judgment, entered the deeds and, in addition to 21 the decreed right.
22 the deeds, the testimony of the property owners saying 22 MR. McKEOWN:  Well, have I at least stated
23 that that's how that worked. It's not opposed. So I'm 23 the question correctly?
24 not sure why it's an issue. 24 THE COURT: Yes.
25 I mean I don't know why the court is not saying 25 MR. BROWN: Okay. In each one of them
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1 that -- you know, maybe I have an example that would 1 MR. BROWN: Yeah.
2 help. You know, each one of them said here's, you 2 MR. McKEOWN: But do the affidavits say,
3 know, here's my, you know, here's my decreed right; 3 well, we understand there's no information here about
4 here's where it comes from, you know; and here's the 4 how this right was ever split; but just do it, anyway?
5 part of it, you know, here's my decreed right under the 5 Idon't -- I mean I'm just trying to figure it out.
6 decree. 6 MR. BROWN: No, the affidavit states -- the
7 MR. McCKEOWN:  Yeah, right. Yeah. 7 affidavits are the ones by the claimants. And there
8 MR. BROWN: Here's my deed showing that I 8 was one by -- there's one by the owner in each of the
9 got a portion of that property along with these water 9 cases, okay?
10 rights; and the water right I got is this quantity. 10 MR. McKEOWN:  Okay.
11 MR. HONSINGER: But how do you make the leap 11 MR. BROWN: And the owner says, you know,
12 from the decree to the affidavit? 12 my right comes out of this portion of the New
13 MR. BROWN: This decree is, the decree is 13 International decree and attaches a page out of the New
14 attached to the affidavit; and they testify about the 14 International decree. And then it says here's my deed
15 decree. And then they testify about their deed. 15 showing that the property described in the, how the
16 MR. McKEOWN: I think what the source of 16 property described in the decree is -- or how a portion
17 confusion is that there's nothing subsequent — you 17 of my property, more typically, a portion of my
18 know, if the split occurred after the decree, right? 18 property -- or let me give you the typical one.
19 THE COURT: Correct. 19 The typical one is my property is described in my
20 MR. McKEOWN: And what we're looking for is 20 deed which is attached as Exhibit 2.
21 documentation at the time of the split, not discussion 21 MR. McKEOWN: Right.
22 in the decree; isn't that right? 22 MR. BROWN: That property is within a
23 THE COURT: Well, yeah. I think what 23 portion of the decreed place of use.
24 Mr. Brown is saying that in some cases the deed itself 24  THE COURT: Okay. Does that --
25 set out what was split from the original right. 25 MR. BROWN: And I took the amount set forth
Page 33 Page 35
1 MR. McKEOWN:  Right. And some cases maybe it 1 through that, through my deed and through my
2 doesn't; is that right? 2 acquisition of that ground as is set forth in my
3 THE COURT: Right. Exactly. 3 quantity of my attached Exhibit C. And then the
4 MR. McKEOWN: So, Pat, it seems like to me 4 Exhibit C goes on and says -- and I guess this is the
5 all the court is asking for in those cases where it 5 David Cropper one. This is 047 here, and the portion
6 doesn't explain what your claim, your clients proposed, 6 they say they took is the whole portion, the 1.6 cfs
7 how they propose to proceed in the absence of that 7 for that.
8 additional information. 8 MR. HONSINGER: That was not a split right.
9 MR. BROWN: Now, my question is: What 9 MR. BROWN: Huh?
10 additional information? It says so in each affidavit. 10 MR. HONSINGER: That was not a split right.
11 MR. McKEOWN:  But does -- but apparently -- 11 MR. CLELLAND: That's split from what was
12 I'm just trying to sort this out because I have no idea 12 originally decreed.
13 what's going on here. Apparently there's some splits 13 MR. BROWN: It was decreed to property
14 where the deeds don't explain how the water was split; 14 which comprised, was comprised of 80 acres. That's the
15 is that right? 15 one I just talked about before.
16 THE COURT: Well -- 16 MR. McKEOWN: That's the 40, 40, all of it
17 MR. McKEOWN: s that right? 17 went to one side --
18 MR. BROWN: Yeah. 18 MR. BROWN: Where it went 40 and 40.
19 MR. HONSINGER: Yeah, that's correct. 19 MR. McKEOWN:  So it is a split right.
20 MR. BROWN: Yeah. 20 THE COURT: Well, split in the sense that
21 MR. McKEOWN:  And those are the situations 21 the land was split; but the water was not.
22 where the court is trying to sort this out, correct? 22 MR. BROWN: Yeah.
23 THE COURT: Trying to. 23 MR. McKEOWN: So it's not split in that
24 MR. McKEOWN: And you're saying don't worry 24 sense.
25 about it; just use the decree and the affidavits. 25 MR. BROWN: I mean, I don't know what you'd
Page 34 Page 36
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1 call it, but --
2 MR. HONSINGER: What about the cases where,
3 what about the cases where -- I'm not trying to --I'm
4 just asking. What about the cases where there's no
5 land owned by the claimant in the decreed place of
6 use?
7 MR. BROWN: Well, a couple of those, I
8 think, we disagree with. I think the ones where the
9 Willow Brook, the Willow Brook -- is that what it's
10 called?
11 MR. CLELLAND:  Yeah.
12 MR. BROWN: The Willow Brook where you said
13 two out of the ten rights in Willow Brook weren't a
14 part of it. Well, first of all, we disagree with
15 that. And, second of all, we put in the affidavits
16 saying that it was. And that hasn't been opposed.
17 THE COURT: Okay, Mr. Brown. This is, you
18 know, it's a big veilled (sic) here. And, you know, if
19 you read it your way, I agree that's -- what you're
20 saying is what you're saying. But all you say in this
21 thing is the real property described in Exhibit A
22 includes decreed appurtenant water rights. All right?
23 If you simply look at this affidavit on its --
24 MR. BROWN: And it goes on and specifies.
25 THE COURT: Well, it doesn't say that the
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there's more information needed to decree the rights
the way you want them to be decreed.

And if that's the case, then why don't you just
provide the additional information? Why wouldn't that
be the easiest way to proceed?

MR. BROWN: Well, because I'm not sure what
I'm being asked to provide.

MR. McKEOWN:  Write it out. For every split
right, say this right was split on this day here; I'll
trace it back to the original one here; here's how the
water follows the land in each single one. Then
everyone can see it.

Why would that be so hard to do? ‘

MR. BROWN: Okay. Well, I can. I think
that's what the affidavits do as a matter of --

MR. McKEOWN:  They don't.

MR. BROWN: Sure they do.

THE COURT: Well, I'll be the judge of
that, Mr. Brown, for sure.

MR. McCKEOWN: I don't think they do.

THE COURT: And it's -- there's no way
of -- I would have to know, exactly what you told me, I
would have to know that no water went with the other 40
in order to know that the full decree -- does it say
here the full water decreed under the International

Page 39

original property was 80 acres, and none was decreed to
the other 40, and all of it was decreed to this 40.

MR. BROWN: It says the amount decreed to
this property was the 1.6 as set forth in the
affidavit. By incorporating the one exhibit, it says
the original amount, place of use decreed to is
incorporated by the attachment of the, you know, of the
decree stating what the property description was.

MR. McKEOWN: Are these -- Your Honor, can I
interrupt with a question?

O 00 N R W N =
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11 THE COURT: Yes, please.

12 MR. McKEOWN: Is this sheet here, the sheet,
13 does this reflect all the splits that we're talking

14 about?

15 MR. BROWN: 1 haven't looked at that.

16 MR. McKEOWN: Is this all the splits that

17 there are?

18 MR. HONSINGER: That's all the splits that I'm
19 aware of that there are, yes.

20 MR. SPENCER:  Then there's a group of

21 (inaudible).

22 MR. McKEOWN:  That's what I mean. That's
23 what I mean, yeah, given that assumption. If -- just
24 to take a certain stab at this, what I hear the

25 decision-maker in this case saying is I can't --
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Mortgage went with this particular right?
MR. BROWN: No. But why does it have to?
I mean as long as it says the amount that went —

THE COURT: Because then there's an
assumption --

MR. BROWN: 1 mean (inaudible) there's a
portion --

THE COURT: Well, there's a question in my

mind whether the other, whether part of that water
right went with the other 40.

MR. McKEOWN:  In my mind, too. I mean if —
why couldn't you --

THE COURT: That's my only question.

(END OF TAPE)

MR. McKEOWN:  The history of the rights
you're talking about to be able to trace them. If you
were to explain it the way you just explained it that I
could make a little graph, a little picture of all the
splits and follow the water, but your affidavits don't
give enough information to do that in my estimation.

MR. BROWN: Yeah, but there's no way you
can do that, Matt, without making each claimant go back
and -- I mean if we're going to do that, I guess then
you need to consolidate all the --

MR. HONSINGER: All the splits --
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1 MR. BROWN: — all the rights back to each 1 says, yeah, here's how much came with it; and here's
2 root. 2 how much I have for this piece.
3 MR. McKEOWN:  Right. But how much effort 3 And we summarized all that by putting it in what
4 could that possibly take? 4 we thought was the most usable format, Matt, which was
5 MR. BROWN: And I guess I don't know that 5 that Exhibit C thing, you know, where everything was —
6 my claimant client in one case has to go -- you know, 6 I mean that's the reason we presented it that way, so
7 say you have some wild-card guy out there claiming that 7 somebody wouldn't have to go through an affidavit and
8 he gets - you have a right decreed for 10 feet of 8 try to, try to say, okay, here's place of use, over
9 water, and it went to 10 places, and they each got a 9 here is quantity. So, for example -- you know, and
10 foot, but one of those guys came in and claimed 10 that's why it comes in a decree deed --
11 9 feet. 11 THE COURT: But how am I going to make
12 Does that mean my client doesn't have his 1 foot 12 sure, Pat, that the root right is not overappropriated
13 of water when he puts in his affidavit saying this is 13 with all the splits? I mean -- I don't want to use
14 appurtenant to my property; this is the amount I 14 overappropriated, but that the total quantity will not
15 acquired from this decree to this property, in this 15 exceed -- do I have to go back and do all these
16 quantity? 16 calculations?
17 MR. McKEOWN: I guess I feel like I'm not 17 MR. BROWN: Well, no. I think if somebody
18 being understood. No one is trying to fight with you 18 is claiming -- if I'm a claimant and 1 got a decreed
19 about what your — the claims at this point. It seems 19 right, you know, and me and my -- you know, we all got
20 to me this is more of an administration issue. We 20 common, a common predecessor; and we each got water
21 can't even connect the dots to what, where the splits 21 rights on our property. And, you know, greedy Matt
22 relate to the root rights and how they were divvied up 22 goes in and claims three-quarters of the water instead
23 over time. 23 of his one fifth, well, then I guess I'm the guy that's
24 No one is questioning the validity of them; is 24 supposed to come object to your right.
25 that right? We just don't -- 25 MR. McKEOWN:  Right. ButI think you're
Page 41 Page 43
1 THE COURT: Yeah. I confess, you know, I 1 still putting this in a, to me -- you know, if
2 guess I'm admitting to being a dullard here. I know -- 2 Your Honor -- if you mean it the way I'm saying this
3 MR. McKEOWN:  I'm leading the dullard charge 3 correctly, I think you're coming at this from an overly
4 here. I can understand. You have information that we 4 adversarial perspective, is that this is just a
5 don't — 5 question of clarification. No one is trying to attack
6 MR. BROWN: No, Matt. All I can tell you 6 the rights at this point.
7 is -- you know, I'm not trying to say -- what I'm 7 They can't, they just can't follow back to -- you
8 trying to say is the information is in the affidavit. 8 know, basically what you're hearing, I think, is that
9 If you want me to put it in a different form or explain 9 the trouble with decreeing the rights the way they are
10 it, I guess I can. 10 now is that you can't trace the quantities to the
11 MR. McKEOWN:  Yeah. 11 land.
12 MR. BROWN: But all it's going to explain 12 Wouldn't that concern your clients?
13 is that that claimant has testified that he got the 13 MR. BROWN: No. Here's what I'm saying.
14 water from this root, you know; and here's the property 14 What I'm saying, Matt, is I think the affidavits set
15 it was originally decreed to. 15 forth -- I mean they trace them. And I don't know what
16 MR. McKEOWN:  Right. 16 more I can give other than that tracing.
17 MR. BROWN: Here's the piece of that 17 I ' mean I don't know if you're saying I'm supposed
18 property that I own, and here's my deed. 18 to go out and investigate every other claimant who may
19 MR. McKEOWN:  Uh-huh. And here's 19 have claimed water under that root right and present
20 (inaudible). 20 some evidence about them. If that's the case in any of
21 MR. BROWN: And most of them, the deed says 21 these, I can tell you what my clients did. They went
22 the water came with it. 22 out and objected to that right over there. They didn't
23 MR. McKEOWN:  Here's how much of the water 23 do it in their case.
24 (inaudible) -- . 24 MR. McKEOWN: Okay.
25 MR. BROWN: If it doesn't, the affiant 25 MR. BROWN: You know, like I said, you
Page 42 Page 44
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1 know, what I mean -- 1 concern. I think Matt has, too. I want to make sure
2  THE COURT: Okay. Pat, let me just ask you 2 that, you know, there's not going to be an overgrab on
3 on some of the deeds. You stated that some of the 3 the original decreed right.
4 deeds actually specify a quantity of water. 4 And, you know, if there isn't, I suppose it's not
5  Isthat a fact? 5 aproblem. But if there is, then I've got some
6 MR. BROWN: Yes. 6 problem. I don't know how that can be resolved on that
7 THE COURT: Okay. Can you venture a guess 7 point.
8 on how many of those that would be? 8 MR. BROWN: Well, and my understanding from
9 MR. BROWN: I mean I can't tell you 9 talking to -- and that was the purpose of my letter to
10 (inaudible) —- 10 you, was to understand if there were any and —
11 THE COURT: Okay. I'll go back, I'll go 11 MR. HONSINGER: And that's what, I guess, we're
12 back and I'll review those deeds that are on summary 12 saying, is -
13 judgment. And if that's true, I think I can enter 13 MR. BROWN: You wrote back —
14 summary judgment on those quantities. And I'll look at 14  MR. HONSINGER: -- from our understanding is
15 the other ones. You know, if there's a question in my 15 we didn't think of any; and we couldn't think of any
16 mind, there's a question in my mind. That's all I can 16 disputes as to splits. But we still don't know, don't
17 say. 17 know how, how the water was decreed to each of these
18 MR. BROWN: Well, and I guess my question 18 split rights. And I guess, I mean our confusion is the
19 is (inaudible) -- 19 same. We don't, we can't (inaudible) -
20 THE COURT: The question is, is, my 20 THE COURT: Well, Charlie, it was decreed
21 question -- my answer is I'm not smart enough to see it 21 to an original root right.
22 through the affidavits themselves, I suppose. 22 MR. HONSINGER: Decreed to the original root
23 MR. BROWN: Well, and I guess the 23 right.
24 explanation is the -- maybe we need to walk through one 24 THE COURT: At that point it may have been
25 affidavit, because they're intentionally done in a 25 split a number of different ways.
Page 45 Page 47
1 format that has some reason to it. 1 MR. HONSINGER: Right.
2  THE COURT: Okay. Well -- 2 THE COURT: I mean it's split by the deed,
3 MR. BROWN: The reason is so that you can 3 by the face of the deed itself. It may have been split
4 understand the number in that Exhibit C, that quantity 4 on a pro rata reduction. Three, it may have been split
5 has been testified to by that affiant as coming not 5 that perhaps one parcel had the irrigation in one
6 only out of the original root right, but coming through 6 ditch; it may have been split that way. So, you know,
7 that deed, through that appurtenant property to him in 7 so I need to review how they've been split --
8 that quantity. 8 MR. HONSINGER: As to being --
9 MR. McKEOWN: Well, for what it's worth, I 9 THE COURT: -- and if it's clear from the
10 don't think we should do that now. 10 affidavits or not.
11 THE COURT: Yeah. 11 MR. CLELLAND: In my review of what was
12 MR. McKEOWN: I think we should do what the 12 claimed, if you look at some of the split analyses that
13 court suggests, which is go through and rule on the 13 I've done, what was the claimed amount most always
14 ones you can, and just let them know -- 14 exceeded what was decreed. We added up all the claims
15 THE COURT: Yeah. I think that's -- 15 of the splits versus what we recommended, never
16 MR. McKEOWN:  -- later on (inaudible) -- 16 exceeded that. But a lot of times the claimed amounts
17 THE COURT: 1 think that's all I can do, 17 exceeded that. All it takes is one person to claim the
18 Matt. 18 full right (inaudible) --
19 MR. BROWN: Well, I guess my question, 19 THE COURT: And then we got a serious
20 my -- what I'd urge the court do is, as he goes 20 problem.
21 through, if one does not say a specific quantity in a 21 MR. CLELLAND: Then you got to figure out --
22 deed -~ 22 and if, even if that one guy is a wild-card, if he
23 THE COURT: Well, what I want to make sure 23 submits an affidavit --
24 of -- and I'll tell you what I want to make sure of. 24 THE COURT: Yeah.
25 And frankly I think the department has outlined my 25 MR. CLELLAND: -- and says this is my decree
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1 and this is what I was deeded -- 1 MR. BROWN: The big deal, Matt, is because
2 THE COURT: Yeah. You know, what if -- 2 my clients are tired of paying for this. They have
3 MR. BROWN: We know that happened in a 3 been six years, Matt.
4 couple cases. 4  MR. McKEOWN: But that's too bad, Pat. The
5 MR. CLELLAND: So that's — 5 statute says it's a requirement. They have to. They
6 MR. BROWN: Quite frankly those aren't my 6 have to —
7 cases. ’ 7  MR. BROWN: They have to what?
8 MR. CLELLAND: Well, but the point is -- 8 MR. McKEOWN:  They have to pony up the proof
9 MR. BROWN: It's not my job to go sort that 9 that shows that their splits fit with the original root
10 out. And it wasn't my job to come forward with 10 right.
11 evidence. 11 MR. BROWN: What says that?
12 THE COURT: Okay. Calm down now. Calm 12 MR. McKEOWN:  The code says it's the
13 down. Steve raised a good point. 13 claimant's burden of proof. They have to do this.
14 MR. BROWN: Steve is raising a point off 14 MR. BROWN: And it's done in the
15 the record after summary judgment, not in proper 15 affidavit.
16 evidentiary context. 16  MR. McKEOWN: 1Itisn't. Itisn't.
17 THE COURT: Well, okay. Pat, butifI go 17 MR. BROWN: The affidavits are unopposed.
18 through -- say there was a right, and we'll call it A, 18 MR. McKEOWN: Once, if the -- fine. I'm not
19 and that was decreed 1 cfs. And then there was, you 19 their lawyer. If the decision-maker is telling you
20 know, out of that, there were split four rights. One, 20 that he doesn't have enough information to make the
21 maybe it's .3; and two was .3; and three was .3; and 21 decision, it seems like you should fix it.
22 four was .3. Now, that's an overallocation of the 22 MR. BROWN: Well, I'm trying to find out
23 original right. 23 what he's proposing I do. But I also want to preserve
24 Now, if I only looked at the affidavits and, you 24 my record that I'm not, that I'm not in agreement with
25 know, as you're suggesting, it would not be clear that 25 the decision-maker that the decision-maker can continue
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1 there was an overallocation of the original right. You 1 to take evidence --
2 would agree with that. That would be possible. 2 THE COURT: Pat, I think I can go back into
3 MR. BROWN: I mean, yeah, it's possible. 3 the record and simply look at some of these split
4 THE COURT: Now, if it's possible, we've 4 rights, add them all up and see if there's an
5 got a problem. 5 overallocation, period. If there is, then there's a
6 MR. BROWN: Why do we have a problem? 6 problem. If there isn't --
7 THE COURT: Well -- 7 MR. BROWN: And that's fine.
8 MR. BROWN: The fact that someone else may 8 THE COURT: -- there's no problem.
9 have claimed a water right out of that decree means my 9 MR. BROWN: That's fine. And I don't have
10 clients' evidence is no good when it's unopposed? 10 a problem with that.
11 THE COURT: Maybe. 11 THE COURT: That's what I'm going to do.
12 MR. BROWN: What we have -- I think the 12 I'm going to have to go back and look at these and see
13 problem is the court wants to do something perfectly 13 if any of them are overallocated.
14 and continue to take evidence until it's assured it's 14 MR. BROWN: I mean, and I asked that
15 doing something perfectly, even though these are 15 (inaudible) --
16 unopposed cases. 16 THE COURT: I mean that's my sole and one
17 MR. McKEOWN: I think the court is exercising 17 concern. That's a case where 1 could look, review the
18 its proper function to make sure that the decree that 18 affidavits and say, well, fine; but there's someone,
19 is entered in these rights is as accurate as possible. 19 somewhere, something is not right.
20 I think that there's no risk to your clients here if 20 Now, if it turns out that they're all .25, you
21 their affidavits are correct. And, as you say, they're 21 know, I look at the affidavits and who cares?
22 uncontroverted. 22 MR. HONSINGER: 1 would point out to Your Honor
23 So what's the big deal? I mean just practically 23 that, yeah, in order to do that thoroughly you need to
24 speaking, what's the big deal with sorting out this 24 look at all the split, each of the splits from the root
25 problem so we can (inaudible) -- 25 right.
Page 50 Page 52
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1 THE COURT: I understand that. 1 simply go down each root right and say which ones are

2  MR. HONSINGER: Those -- 2 overallocated without any commentary —

3 MR. BROWN: You know, that's what I 3 THE COURT: No comment.

4 asked -- I wrote a letter to Charlie and said is there 4 MR. BROWN: -- without any purported

5 any problem with this, because I can't find a problem 5 argument, explanation or anything else. They go down

6 with it. And Charlie wrote back, and my understanding 6 and they say right No. X, we believe it's

7 is, he said you can't either. 7 overallocated, period. That report comes to me, and I

8 MR. HONSINGER: ButI didn't know that there 8 do the depositions.

9 would be a problem with this. 9  THE COURT: Okay. Here's how the report
10 THE COURT: Now, to save your clients some 10 would read. The root right would be described as — it
11 money, Pat, and knowing my concern, would there be a 11 would be given a number, okay? Boom, there.

12 tremendous objection to IDWR simply adding up all the 12 MR. BROWN: They've all got a number.
13 root rights and what's claimed and seeing if it's more 13 THE COURT: All right. It's 36, blah,
14 than whatever? I mean it's just a matter of 14 blah, blah, blah 1. All right. And the split rights
15 mathematics. 15 off that and the original decreed right was 10 cfs.
16 MR. BROWN: Yes. And here's my problem, 1 16 Okay. The split rights were A, B, C, D, E. And the
17 guess. And it's not so much a problem. It's a problem 17 quantity for that was, I don't know, the quantity for
18 in that I have the duty to see to it that my clients 18 that was, you know, A, B, C, D, E. And that adds up to
19 get their rights decreed. The only way I know how to 19 what? X. That's all I want to know.
20 do that is under the rules of civil procedure. We've 20 VOICE: And we're doing this on the
21 followed those. 21 basis of the claimed quantities.
22 We don't want there to be any, any question 22 THE COURT: Claimed.
23 whatsoever that we feel the court is allowing -- or I 23 VOICE: Okay.
24 should say -- 24 MR. McKEOWN:  Can the department do that,
25 THE COURT: Pat, all (inaudible) -- 25 Charlie?
Page 53 Page 55

1 MR. BROWN: -- forcing my clients to trial 1 MR. HONSINGER: We can do that, yes.

2 in disregard of rule 56. 2 THE COURT: Okay. Now, if that does not

3 THE COURT: Pat, I'm going to do it or the 3 exceed the root right, it doesn't appear that we have a

4 department is going to do it. 4 problem. If it does, we've got a problem.

5 MR. BROWN:, Well, and then I would ask, 5 MR. HONSINGER: You simply want numbers,

6 Your Honor, to go back through the affidavits with the 6 period.

7 decree. The Exhibit C has the quantity. The deed is 7 THE COURT: Period, no comment.

8 attached. The statements of the affiants are in 8 MR. BROWN: I know where that's going to

9 there. And that proves the quantity of the split to 9 come out. We're going to come out with an excess
10 that person. 10 because the department didn't allocate those properly.
11 Now, the court is saying I'm concerned that other 11 Where the department would think somebody might be
12 people may have gotten part of this right. 12 claiming under a decree, they would say, well, I think
13 THE COURT: I'm not concerned that other 13 it must have been under this right number; so they
14 people may have got a part of the right. I'm concerned 14 added it in there. So we're going to come up with
15 that there's an overallocation of the original right. 15 more.

16 That's what I'm concerned about. 16 THE COURT: You just told me you're fairly

17 MR. McCKEOWN:  So you don't want the 17 safe that that wouldn't, that the amount claimed would

18 department to do it. You want him to do it. That's 18 not exceed the root right.

19 what you're saying. 19 MR. McKEOWN:  Exactly.

20 THE COURT: I'm going to -- someone is 20 MR. BROWN: Well, no. I just pointed out

21 going to do it. If there's an overallocation, you 21 that it would. And I gave you the right number, the

22 know, it appears to me that there might be a problem 22 03.

23 somewhere. If there isn't, okay -- 23 THE COURT: Okay.

24 MR. BROWN: Okay. Well, let's put it this 24 MR. BROWN: It is going to.

25 way: I would not object to having the department 25  THE COURT: That one will. Are there any
Page 54 Page 56
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1 others that you're concerned about? 1 know I'm not going to keep him from doing it. So
2 MR. BROWN: I don't know. I think it may 2 that's fine. Take your evidence.
3 on others. I don't know if it will or won't on 3 THE COURT: Pat, I'm entitled to look at
4 others. Iknow what the department has -- I know the 4 this case on the record, I think.
5 department, first of all, has already done this and did 5 MR. BROWN: I understand that.
6 not come forward with it on summary judgment. 6 THE COURT: Okay. It's just a matter of
7  The department took three months to do that, 7 assisting the court in its mathematics. There's no
8 right? 8 comment. We're finding out what the root right is, and
9 MR. HONSINGER: To do what? 9 what the splits are, and the claimed rate, and if the
10 MR. BROWN: To go back and track down each 10 claimed rate exceeds the root rate. I don't see what's
11 right back to its root. 11 so complicated about that.
12 MR. HONSINGER: Not to my knowledge, the 12 MR. BROWN: Without commentary and
13 department hasn't done that. 13 without -- the problem I have with it, Your Honor,
14 MR. BROWN: Steve Clelland did that. 14 quite frankly, is I think the court has abused its
15 VOICE: Oh, yeah. 15 discretion. And the department has abused its
16 MR. BROWN: When you went back and did the 16 privilege in the filing of 706 reports, in the filing
17 whole, each ditch and each right that comes out of it 17 of supplemental reports. And they've all been filed
18 and who is the right-holder and what the quantity is. 18 with the court. They haven't been provided to the
19 MR. CLELLAND: On that and the MAD analysis. 19 claimants.
20 MR. BROWN: Yeah. 20 THE COURT: Pat, okay. To the extent that
21 MR. CLELLAND: The ditches. 21 these claimed rates, Mr. Brown, do not exceed X, I
22 MR. BROWN: So it's already been done. 1 22 think that we can look at these affidavits and probably
23 don't know what to do at this point, Your Honor. You 23 grant summary judgment on them. I'm just concerned
24 know, I thipk that's something that all should have 24 that there's an overallocation. If there isn't,
25 been taken care of before. If it hasn't been taken 25 there's no problem.
Page 57 Page 59
1 care of, it doesn't mean the court is in error. 1 MR. BROWN: And if there is an
2 Because the court is not perfect based on the evidence 2 overallocation, I guess my question is: Why are we
3 presented. 3 doing this? What if there's an overallocation?
4 THE COURT: Well, we're -- 4 MR. McKEOWN: Your Honor, I think his
5 MR. HONSINGER: 1 object (inaudible) -- 5 objection has been noted. I think your conduct and
6 THE COURT: -- not perfect; and we're not, 6 what you plan to do has been fairly well laid out. The
7 you know, obviously extremely bright. I'm just trying 7 department has been ordered to produce a document. I
8 to figure out how this works, okay? Somewhere there's 8 think it would make some sense to proceed rather than
9 going -- there might be a problem. I don't know what 9 to continue --
10 to say. 10 THE COURT: Mr. Brown, your objection is
11 MR. BROWN: Somewhere we might have -- | 11 duly noted. You've objected to my request. You've
12 agree. 12 preserved your objection. And that's the court order.
13 THE COURT: So that if there's a problem, 13 I think that's correct. All right.
14 if all these affidavits swear that they had a pro rata 14 Charlie, when can you have that done by?
15 reduction, you know, and there's an overallocation, 15 MR. HONSINGER: What's today? Monday. I can
16 then there's a problem with someone's affidavit. 16 have it in by next Friday.
17 MR. BROWN: I think that's fine. Do it as 17 THE COURT: All right.
18 claimed. Or I think we should -- 18 MR. HONSINGER: I would like to clarify the
19 THE COURT: That's what I'm asking, as 19 record that every 706 report the department has
20 claimed. ’ 20 provided, the department has mailed a copy to
21 MR. BROWN: Okay. 21 Mr. Brown. If Mr. Brown's clients are in the subcase,
22 THE COURT: I want to know what they are as 22 the department has mailed a copy to Mr. Brown.
23 claimed. 23 MR. BROWN: My objection is the mailing of
24 MR. BROWN: That's fine. I can't keep the 24 them to the court.
25 court -- I can object to the court taking evidence. I 25 MR. HONSINGER: The court ordered them.

Page 60

Duane J. Schneberger

Page 57 - Page 60




Multi-Page™

Page 62

1 THE COURT: Okay. Hold off. 1 for effective precipitation. They've gone on to file
2 MR. BROWN: Your Honor, my objection is -- 2 evidentiary affidavits. They've gone on to file what's
3 THE COURT: Hold off, Mr. Brown, please. 3 called another 706 report which is nothing but
4 All right. I have -- let's proceed on to place of 4 briefing.
5 use. 5 The court has refused to put a stop to it —
6  Evidently you've been able to settle some of the 6 THE COURT: Okay.
7 rights. I note those rights. And we have disagreement 7 MR. BROWN: -- and, instead, bas
8 on others. And I assume we'll just proceed to trial on 8 affirmatively stated in that order that it will be
9 those. We'll discuss trial date and how that will 9 considered evidence. And we believe that's also
10 proceed in a moment. I don't think there's much to 10 improper. We're being denied our due-process rights.
11 talk about that with that. You'll have your evidence. 11 MR. McKEOWN:  You have no due-process right
12 And Mr. Brown -- 12 being violated here, Pat.
13 MR. BROWN: Your Honor, on each of those, 13 MR. BROWN: I have a right to notice, which
14 again -- I want my objection noted for the record -- 14 is meaningful, and an opportunity to be heard, which is
15 the affidavits were submitted. They were unopposed. 15 meaningful, and the opportunity to prepare beforehand.
16 They certainly rebut the acreages stated in the 16 And none of those have been given.
17 director's report, and the court is forcing us to a 17 THE COURT: All right. The ruling is on
18 trial with a nonparty. 18 the 706 reports, as they are styled as 706 reports,
19 THE COURT: Your objection is noted, 19 they in and of themselves will not be considered as
20 Mr. Brown. 20 evidence. The purpose of a 706 report, Mr. Brown, is
21 (INTERRUPTION OF THE HEARING) 21 to give you information as to what the department has
22 (DISCUSSION HAD OFF THE RECORD) 22 or doesn't have. And I think that, number one,
23 THE COURT: All right. Let's proceed. 23 benefits you.
24 Mr. McKeown, I think I can get you out of here. 24 To the extent that —- and I'm still trying to
25 We're going to talk about consumptive use. Well, 25 understand how that works with the court. The
Page 61 Page 63
1 let's talk about consumptive use for a moment. I set 1 department of water resources is to act as the court's
2 out a briefing schedule on that. 2 independent expert. Now, obviously the court cannot
3 Have you seen that? 3 conduct discovery of the department. The court does
4 MR. McKEOWN:  I've not. I talked to 4 not want to conduct discovery of the department. The
5 Mr. Honsinger, and he said he hadn't seen it either. 5 court needs to know if the department has information
6 It must have been just mailed out -- 6 that would be useful to the court; and if so, the
7 THE COURT: Yeah, it was just mailed; and I 7 department would be asked to testify on the record
8 have just sent that. The motion to participate is 8 subject to cross-examination on any information that
9 extended on the legal issue, and only the legal issue, 9 was prepared to the court.
10 on that. The sole legal issue is whether we subtract 10 I see 706 reports no more, no less, and simply an
11 effective precipitation from the overall number. 11 offer of proof to the court so the court knows whether
12 So there will be simultaneous briefing on that. 12 there is useful information or not. The 706 reports in
13 I think I gave two weeks for the opening brief, and 13 and of themselves are not evidence.
14 then one week for the responsive briefs. That will be 14 706 reports are discovery to you to let you know
15 simultaneous briefing. 15 what they have or do not have. Certainly they can be
16 MR. BROWN: Your Honor, I also -- since 16 used by you on cross-examination.
17 this has been raised, I want to file my objection to 17 If necessary, the statute provides that the
18 that. The court stated that it would be taking 18 department is the court's expert. A mechanism was
19 additional -- it would be considering the department's 19 provided for them to act as such. Obviously they would
20 706 reports as evidence unless a party moved to strike 20 be testifying if the court asks them to. And the court
21 them. It stated that it -- y 21 needs to know what kind of information they have.
22 First of all, the supplemental 706 reports which 22 MR. BROWN: Your Honor, I think it's
23 have been filed exceed the order of the court. The 23 important to look at the first 706 report on
24 first 706 report simply stated that the department 24 consumptive use where the department admitted and told
25 found a statutory definition which required a deduction 25 the court that the only difference of substance here is
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1 on a legal issue. It is inappropriate for the court to 1 do that or not. The court will not consider
2 take evidence on a legal issue. 2 affidavits. The court -- you know, that question has
3 THE COURT: Mr. Brown, what evidence am I 3 been answered.
4 taking? 4  MR. BROWN: Well, then I wonder why the
5 MR. BROWN: And I certainly think the court 5 court has stated in its written order which I've
6 is capable, as Judge Hurlbutt has ruled time and time 6 received, I think, today -- I believe I read it this
7 again, of ruling on a legal issue such as whether the 7 morning. It is confusing then, because I read it to
8 statutory definition of consumptive use requires a 8 say that the court will consider all 706 reports and
9 deduction for effective precipitation. 9 everything on this issue. If -
10 THE COURT: Pat, that's the issue we're 10 THE COURT: Okay.
11 going on. 11 MR. BROWN: If it's in agreement that it's
12 MR. BROWN: That's a legal issue. 12 alegal issue, none of that should be considered.
13 THE COURT: That's the sole legal issue. 13 THE COURT: Mr. Brown, to the extent that
14 MR. BROWN: And the court is taking 706 14 you construed that order that way, the court will not
15 reports on a legal issue from the department of water 15 consider the 706 reports as evidence in and of
16 resources, and I believe that's inappropriate. I 16 themselves, or the affidavits.
17 believe Judge Hurlbutt has ruled again and again that 17 MR. BROWN: Or as anything else. I think
18 the court and the Bar are perfectly capable of handling 18 the only other thing they could be is legal argument;
19 those issues without the aid of the department of water 19 and that's improper, too. They should be stricken.
20 resources, and has stricken 706 reports which purport 20 MR. McKEOWN:  Your Honor, I think that the
21 to address legal issues time and time again. 21 court has inherent authority to consider those
22 THE COURT: Pat, the 706 report that was 22 documents lodged, and treat them in any way it chooses
23 submitted with the court as to this legal issue was for 23 to.
24 your benefit, not for the court's. 24 THE COURT: Mr. McKeown, they're not,
25 MR. BROWN: If it's to my benefit, it 25 they're not evidence before the court at this point.
Page 65 Page 67
1 should be submitted to me as 706 reports typically are 1 MR. McKEOWN:  No, I mean -- I'm not
2 to the parties and not to the court. 2 suggesting they are. But they are lodged before the
3 THE COURT: Well, I'm going to reserve 3 court. You know, if you want the look at them, I don't
4 ruling on that particular issue. I can only say that, 4 think it's --
5 number one, this is a sole legal issue on consumptive 5 MR. HONSINGER: They're lodged pursuant to the
6 use. The State has been invited to participate on this 6 court's -- that order.
7 legal issue. And we will litigate it as a legal 7 THE COURT: They were.
8 issue. 8 MR. BROWN: Your Honor, the problem here --
9 MR. BROWN: I understand that. Given that, 9 THE COURT: Mr. Brown, we'll take up that
10 though, I'm simply asking, wondering, 1 guess, why the 10 issue at a later date on 706 reports. Your objections
11 court has stated that it will consider as evidentiary 11 have been noted. I'm not going to take those 706
12 submissions those presented by IDWR concerning -- 12 reports as evidence at this time on consumptive use.
13 MR. McKEOWN:  He just said that wasn't what 13 It's a pure legal argument. Make your argument.
14 he was doing. 14 Finally, Mr. McKeown -- and this was not
15 MR. BROWN: Okay. He said that he was not 15 submitted by you. There was a motion for stay
16 going to do it with respect to the 706 reports, but 16 submitted by Miss Jacobus --
17 there were several affidavits submitted also. 17 MR. McKEOWN: Yes, Your Honor. 1 just
18 THE COURT: My feeling is, if the 18 learned about that three hours ago in Twin Falls.
19 affidavits were submitted with the 706 reports, there's 19 MR. BROWN: I have not seen it,
20 no need for the court to consider affidavits at this 20 Your Honor.
21 point in time. If it's, if we have -- as I stated on 21 MR. McKEOWN: I apologize because I, as you
22 the ruling on the deposition, if effective 22 know, I work in a different division.
23 precipitation is not deducted, then it will be 3.75. 23 THE COURT: I understand that. 1
24 If it is, it will be 3.5. There. 24 understand that. I just want to clarify for the
25 We are on the legal issue of whether we need to 25 record, and I think the record needs to be made here,
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1 that in support of this motion she cited these 1 application of this court's decision in basinwide 10
2 particular, this particular summary judgment. And it's 2 pending Idaho Supreme Court decision on appeal and
3 crystal clear that Idaho -- or the department of water 3 memorandum in support.
4 resources said that partial forfeiture was not an issue 4 Now, for the record, Mr. Honsinger, IDWR has
5 in this case. I don't know what else to say. 5 submitted on the record that as far as these subcases
6 MR. McKEOWN:  1don't understand. What did 6 and the 85 pending subcases that those were not based,
7 she say? 7 specifically not based on partial forfeiture. They're
8 THE COURT: Well, she is stating that -- 8 beneficial use, beneficial use only.
9  MR. McKEOWN: I should say what did the State 9 I can assure you in no uncertain terms that
10 say? 10 partial forfeiture will never be litigated in these
11 THE COURT: Well, she submitted that she 11 85 subcases or these 24. And I --
12 wants a stay in all the subcases involving -- that 12 MR. McKEOWN:  Okay. AllI can do is have,
13 could involve partial forfeiture. And in support of 13 have her and others get back to you.
14 that, she cites that we have been proceeding on such 14  THE COURT: Beware.
15 cases; and she cites these 24 subcases. 15 MR. McKEOWN: I have no idea.
16 MR. McKEOWN:  Okay. 1'm not understanding 16 THE COURT: Personally, Matt, I'm not
17 the statement. What is it? 17 familiar with any subcase at this point in time in the
18 THE COURT: Well, I don't know. Maybe she 18 SRBA that was decided on partial forfeiture. Because I
19 is not familiar with what's going on in these 19 think the department of water resources has closed the
20 subcases. As a representative of the State, maybe you 20 door on that little issue, for what it's worth.
21 want to bring that to her attention. 21 MR. McKEOWN:  Can I ask you, can I ask you to
22 MR. McKEOWN: I will -- I can assure you, 22 address one issue very quickly?
23 Your Honor, that, having just learned about this a few 23 THE COURT: If I can.
24 hours ago, I will be talking to them, to her and others 24 MR. McCKEOWN:  Special Master Bilyeu expressed
25 in Boise about this when I get back. 25 some reservation, and I wanted to clarify what we're
Page 69 Page 71
1 THE COURT: And also she cited, 1 doing. On the settlements that we did reach this
2 Miss Jacobus cited, she also cited, Mr. McKeown, an 2 morning, the State will not sign on to those
3 order that Miss Bilyeu did. And in that particular 3 settlements because we are not a factual litigating
4 summary judgment, that was based on forfeiture, not 4 party.
5 partial forfeiture. 5 THE COURT: I understand that.
6 MR. McKEOWN:  Okay. 6 MR. McKEOWN:  We will make as a
7 THE COURT: So, you know, so to the extent 7 representation that we will not object to the
8 that she's going to argue this in front of 8 settlements that the department of water resources and
9 Judge Hurlbutt, I'm giving her advanced warning -- 9 Mr. Brown's clients can reach. However, I do not feel
10 MR. McKEOWN:  To duck. 10 like we should have to enter into those -
11 THE COURT: To duck. 11 THE COURT: That's fine.
12 MR. McKEOWN:  I'msorry. Ishouldn't have 12 MR. McKEOWN:  Is that --
13 said that on the record. 13 THE COURT: That's -
14 I apologize to Mr. Brown and Mr. Honsinger and 14 MR. McKEOWN:  She seemed concerned by that.
15 you, Your Honor. I justdon't know. I should —1 15 I just wanted to see if you were concerned also.
16 shouldn't be here unprepared. I apologize. 16  THE COURT: No, I'm not concerned.
17 THE COURT: No, that's -- you didn't 17 MR. McKEOWN:  All right.
18 prepare this, Matt, so -- 18 THE COURT: Does anyone have a pencil on
19 MR. McKEOWN: 1 haven't even seen it, had a 19 them?
20 chance to read it. I was just -- 20 MR. McKEOWN: A pencil or a pen?
21 MR. BROWN: Your Honor, for the record, 21 THE COURT: A pencil. All right. Let's
22 could I ask what the title of that document is? 22 talk, get down to -- Matt, I think that's about it.
23 THE COURT: It's a motion for order staying 23 MR. McKEOWN:  When do you guys --
24 the issuance of final special master's recommendation 24 THE COURT: 1 perceive a trial happening,
25 in all subcases where the recommendation involves 25 if you need to go --
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

MR. McKEOWN:  Just let me know when you think
we can do this. Is this going to happen in the next
month?

THE COURT: No.

MR. McCKEOWN:  The next two months?

THE COURT: I'm picking a date of
January 27th.

MR. McKEOWN:  Okay. Then you want some other
fresh face here to do that. All right.

THE COURT: Okay.

MR. McKEOWN:  So we settled acreage on seven
rights.

THE COURT: Six, I think.

MR. HONSINGER: Six.

MR. McKEOWN:  Six, I think.

THE COURT: I don’t know what's with that
1.25or 1.

MR. HONSINGER: Give it a chance. I think we
(inaudible) as well.

MR. McCKEOWN:  We're going to litigate the
legal issue of consumptive use, and then we're going to

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

THE COURT: We're just going over -- Matt,
we're going to go over pleading dates, exchange of
witness -- and probably none of this is applicable
since it's a one-party case. And you guys are legal
participants instead of fact.

MR. McKEOWN: Under your order, Your Honor,
I'm not sure what the State can do in the trial.

THE COURT: I'll send you the order
nevertheless.

MR. McKEOWN:  Okay.

THE COURT: So you can go, Matt, if you
want to.

MR. McKEOWN:
appreciate it.

THE COURT: All right. Here's the way I'm
going to do this, Pat, just so I know and Charlie
also. We're going to -- I predict, I guess I'm

Great. Thank you. I

wishful, that we're going to be litigating acreage and

purpose of use at the last time, at the last minute.
MR. BROWN: Well, I guess purpose of use

is maybe something we should talk about, because the
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22 go to tnal after that. 22 winner of the ditch-maintenance use which we put in
23 THE COURT: Correct. And this, the 23 there is, first of all -- the department, I think, says
24 consumptive-use issue is going to be solved within the 24 that was unclaimed.
25 month. I set out a fairly straightforward briefing 25 THE COURT: Wait a second, Pat. Let me get
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1 schedule on that. Okay. 1 through this first,
2 Now, does anyone have problems with the 27th 2 MR. BROWN: Okay.
3 date? Pat? 3 THE COURT: All right. Then I'm going to
4 MR. BROWN: With the what? 4 go off the record, and we can discuss -- what I'm going
5 THE COURT: January 27th, one week. I 5 to do is I'm going to start with the earliest, or the
6 don't think it will take a week, but I'm prepared to go 6 03 -- would be 3A, then 3C, 3F, 34B; and we're going to
7 a week. 7 go right on down this list that I have here. All
8 MR. BROWN: 27th? 8 right?
9 MR. McKEOWN: I expect you'll be ready to 9 And what I'm going to do is we're going to start
10 go. 10 on January 27th at 9:00 a.m. And I'm not going to have
11 THE COURT: With that little baby, he'll be 11 any specific time frame for each particular subcase.
12 running to court. 12 We're just going to start with the first one and just
13 MR. BROWN: I'll be so ready because 1 13 keep going. Okay?
14 won't get a chance to sleep. I'll just stay up all 14 So it involves some case management on your part,
15 night. ) 15 Pat, and on your part, too, Charlie.
16 MR. HONSINGER: Welcome to the world of 16 MR. HONSINGER: Yes.
17 parenthood, Pat. 17 THE COURT: Okay? So we'll just go right
18 MR. McKEOWN:  When is it due? 18 on down.
19 THE COURT: ' Today, tomorrow -- 19 Would that create any problems?
20 MR. BROWN: Next week or two. 20 MR. BROWN: Not that I'm aware of. As we
21 THE COURT: Okay. Let's go January 27th, 21 prepare for trial, we may be able to -- you know, some
22 Pat. Do you have a problem with that? 22 rights may, you know, appear that they should go with
23 MR. BROWN: No.- 23 others; and we may want to adjust that schedule. But
24 MR. McKEOWN:  What other business have we got |24 we'll certainly let the court know ahead of time.
25 here today, gentlemen? 25 THE COURT:

All right. Well, okay. And if
Page 76
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Page 78

1 there are -- 1 THE COURT: You got to give me time to rule
2  MR. BROWN: I mean that's the kind of thing 2 on these, obviously, if they're dispositive.
3 you learn more about as you -- 3 MR. BROWN: Well, Your Honor, let me be
4  THE COURT: Correct. And I'll accommodate 4 quite frank. My concern is that we be told who the
5 your witnesses or your witnesses, Pat. 5 court may call as witnesses, what those witnesses may
6  Charlie, on some of these, you know, you may or 6 be asked, and be given the opportunity to conduct
7 may not be called. That's all I can say. 7 discovery prior to filing the summary judgment. You
8 MR. HONSINGER: Uh-huh. 8 know, given all that, we're talking about -- and I
9  THE COURT: If I'm satisfied with the 9 realize the court's problem is the court is in a
10 evidence that's been presented and it's been by all 10 position where it's difficult to know who it may call.
11 accounts completely truthful and, you know -- 11 With all due respect to the court, I don't
12 MR. HONSINGER: Can you give us some indication |12 believe that's my clients' problem. In fact, I believe
13 as to whether or not the department will be called 13 it's their due-process right to know who the court may
14 beforehand so that our witnesses -- our witnesses are 14 call.
15 state employees, and -- 15 THE COURT: Charlie, who would be the
16 THE COURT: Right. You can probably at 16 person on purpose of use or acreage? It would be
17 this point bet on being called on in the cases where 17 Steve, wouldn't it?
18 there are substantial differences. 18 MR. HONSINGER: Steve would be the factual
19 MR, HONSINGER: Okay. 19 witness on acreage and purpose of use, whether or not
20 THE COURT: In cases where there are not, 20 it existed at the time of his examination.
21 probably you will not. I don't think there are too 21 If you need somebody to testify as to whether or
22 many of those frankly. All right. 22 not purpose of use is -- [ mean if it's a policy issue,
23 So you can get together on any schedule, Pat. 23 then I've got to get somebody else.
24 And any schedule that you believe would be appropriate 24 THE COURT: Well, you're not to testify on
25 considering your witnesses, just let the court know 25 policy. You're going to testify on facts.
Page 77 Page 79
1 ahead of time; and I'll be prepared to proceed. 1 MR. HONSINGER: Then on the facts, Steve would
2 MR. BROWN: Okay. 2 be the witness.
3 THE COURT: All right? Pretrial 3 THE COURT: Okay.
4 conference. Most of these are probably not applicable 4 MR. HONSINGER: He's the one who examined the
5 since they're one-party cases. 5 properties.
6  Mr. Brown, you can correct me if I'm wrong. 6 THE COURT: Immediately, Mr. Brown, I'm
7 MR. BROWN: Your Honor, as we schedule 7 going to go through these right now and tell you ones
8 dates, I'd ask the court to take into account we will 8 you may want to focus on. All right? Have you got
9 be filing motions for the court to accept -- 9 something to write on? -
10 THE COURT: Very well. Let's talk about a 10 I'm probably going to be interested in 3E on
11 motion cutoff date. 11 acreage. I assume, predict, and hope you can come to
12 Do you predict that there will be any more 12 some sort of meeting of the minds between 1.25 and
13 summary judgments that will be applicable, Pat? 13 1.1 acres. I'm sure you can on the 39E right.
14  MR. BROWN: 1 predict there will be more 14 Let's see, 39N, I'm confused frankly.
15 summary judgments filed. 15 MR. BROWN: Your Honor, that's a right
16 THE COURT: Okay. Let's - 16 that's part of a subdivision. We -- and I guess this
17 MR. BROWN: I would like to ask the court 17 would be an appropriate time to bring up my concerns
18 to schedule that deadline far enough down the road so 18 with the court. What happened, where we are
19 that we can take care of some other motions that will 19 essentially is that was a lot in a subdivision --
20 be filed. 20 MR. HONSINGER: A lot in a subdivision.
21 THE COURT: How about November 1st? 21 MR. BROWN: -- and had not been built on at
22 MR. BROWN: Your Honor, I would like to ask 22 the time Mr. Clelland went out and looked.
23 that that be moved further back. 23 MR. HONSINGER: And the water, we established
24  THE COURT: How far back? 24 that the water hadn't been used there for 11 years.
25 MR. BROWN: How about the -- 25 MR. BROWN: Well, I don't agree that that
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1 was established at all. And in fact the ditches were 1 forfeiture, I'm inclined to not set that one for trial
2 running down through the property. 2 on the 27th then and remove any time pressures that we
3 THE COURT: Is this disallowed based on 3 may have on that one.
4 what, Charlie? Forfeiture? 4 How is that?
5 MR. HONSINGER: Forfeiture. 5 MR. HONSINGER: That's fine.
6 THE COURT: Okay. That's forfeiture, 6 THE COURT: Mr. Brown?
7 right? 7 MR. BROWN: Your Honor, we filed for
8 MR. HONSINGER: Yes. 8 summary judgment in that case. The department came
9 MR. BROWN: But, in any event, Your Honor, 9 forward with no evidence. I don’t think forfeiture
10 we came in here today basically that, I think Charlie 10 should be an issue we should have to now litigate. I
11 would agree, that the entire place is irrigated now -- 11 will proceed, but I want my objection understood.
12 MR. HONSINGER: It is irrigated now. 12 THE COURT: Well, perhaps, you know,
13 MR. BROWN: — except for the house and 13 Mr. Brown, I can admit to some fault there. I guess
14 driveway. 14 for that particular right I wasn't aware that that one
15 MR. HONSINGER: That's correct. 15 was based on forfeiture and forfeiture only.
16 THE COURT: Well, it sounds like that's a 16 MR. HONSINGER: It was based, Your Honor -- the
17 matter of fact. It sounds like, you know, the 17 recommendation was made that no beneficial use was
18 department at this point in time is claiming 18 found. That's what the recommendation in the 706
19 forfeiture; and you're not. 19 report states. There was no beneficial use found for a
20 MR. BROWN: Well, then, Your Honor, that's 20 period of 11 years. And I think that it would — I
21 a question of law because I don't believe the 21 would leave it to the court to draw the conclusion as
22 department has standing to raise forfeiture. 22 to what the court should do.
23 THE COURT: What would they have standing 23 MR. BROWN: Your Honor, once again we are
24 to do? Okay. If that's a question of law, I don't 24 back to the point. The affidavit clearly states not a
25 want to argue it here. If you think it is, then maybe 25 period of, been used a period of five years nonuse.
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1 you want to file something on that. 1 The department stated on the record that forfeiture or
2 MR. BROWN: I guess what I'm trying to find 2 partial forfeiture were not the basis of these
3 out is -- my problem, quite frankly, is I can't conduct 3 recommendations, that beneficial use was.
4 written discovery. It's extraordinarily costly. Not 4 I sat through several conferences with the
5 only that, but it's costly to find out what the 5 department asking what the basis was. I've been told
6 department is -- to pin them down on. And then the 6 that it was beneficial use. And now I'm being told
7 court asks for additional information, and we may get 7 today that the department is asserting forfeiture
8 something different out of the department. 8 which, to me, I guess, has become a euphemism for
9 THE COURT: Okay. 9 non-beneficial use.
10 MR. BROWN: I don’t know how I pin them 10 THE COURT: Well, back up. It is not -- as
11 down -- 11 to partial forfeiture goes, my decision stated -- and,
12 THE COURT: Mr. Brown -- 12 you know, you can agree with me on this, Mr. Brown.
13 MR. BROWN: -- and limit the court so that 13 And I stated in my opinion that if there's
14 I can be in a position to file for summary judgment. 14 non-beneficial use in the context of abandonment or
15 THE COURT: Very well. Very well. 15 forfeiture, then it's certainly relevant.
16 Charlie, I'm going to ask for a 706 report on the 39N 16 MR. BROWN: I guess, Your Honor, my
17 right. I'm going to ask that you file that with the 17 confusion is we moved for summary judgment. We said
18 court sealed, and you give Mr. Brown a copy of the 18 here's what our right is. We said it has not been
19 report. 19 abandoned or forfeited. We put in affidavits to that
20 MR. HONSINGER: Sealed. 20 effect. The affidavits were unopposed. And now I'm
21 THE COURT: Sealed. Outline -- 21 being told I'm going to have an evidentiary hearing.
22 (END OF TAPE) 22 THE COURT: Very well, Mr. Brown. I will
23 MR. BROWN: I don't know if we have to file 23 review the 39N right in the context of forfeiture. And
24 summary judgment in this case. 24 T'll consider the matter submitted on -- and I'll issue
25 THE COURT: Given that 39N presents a full 25 a decision on 39N.
Page 82 Page 84
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MR. BROWN: I would appreciate that,
Your Honor.

THE COURT: Charlie, anything on the 39N
right?

MR. HONSINGER:
whether or not the court -- is the court stating that
it will consider only the evidence that Mr. Brown's
clients have provided, and that it will not consider
the department's investigation?

THE COURT: No. Well, let's talk about
this for a moment. I assume that whatever -- even if

Just, I guess I'm curious as to

we have an evidentiary hearing, you're going to submit
whatever is in your report, the current report.

MR. HONSINGER: We'll submit whatever is in our
report including the photographs, the aerial
photographs, the maps, everything relied upon by the
individuals who made the recommendation. Compelling
photographs, I might add.

MR. BROWN: Your Honor, see, this is the
problem. That's why we have summary judgment, so we
don't have to go through this.

THE COURT: No. Wait, Pat. Stop. I want
to ask you something.

Are you telling me that in every single case
where we have one party that any party can submit the
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And if a party can come forward - and if a party is
the only party and they come forward with evidence,
it's not for the court to say I'm going to disregard
the fact that tens of thousands of people have not
objected and establish an evidentiary hearing.

If the department would have wanted that to
occur, the legislature would have wanted that to occur,
they would have left the department as a party. Then
the department could submit evidence whenever it
chose.

MR. HONSINGER: And yet, Your Honor, the
department's recommendation is prima facie evidence.

And the department may submit the basis of its
recommendation. :

MR. BROWN: Your Honor, the department --
to the extent it's prima facie, it is rebutted. I
don't think --

MR. HONSINGER: By clear and convincing
evidence it --

MR. BROWN: Excuse me. If I could finish.
The department has submitted again and again, and so
has the State, the statement of purpose for the
legislation was to reduce the litigation with the
department, relieve the department of the burden of
being a litigant and having to be involved in the
Page 87
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barest of affidavits on a summary judgment -- I'm not
saying yours is the barest; I don't know yet -- submit
any old affidavit and say that the matter is
submitted? There's no evidence on the other side; we
win.

Every one party in this whole state of Idaho in
the SRBA would automatically prevail on summary

judgment if the court couldn't ask for, one, more

evidence from the department, or an evidentiary
hearing.

Is that what you're saying that the purpose of
this SRBA is about?

MR. BROWN:
our legislature decided quite specifically that the
department was not to be a party. The department did
that knowing that the court is supposed to be a court.
And apparently the court has been uncomfortable with
strict adherence to that legislative mandate, although
our Supreme Court has repeatedly said that is the true
function of the legislation.

And so what I'm saying is, yes, Your Honor, if
there is only one party and if over -- if literally
thousands and thousands of claimants have chosen not to
object to this right, it's not the court's role to set
up an evidentiary hearing. Parties formulate issues.
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Your Honor, my understanding is
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litigation. Yet the court wants to keep bringing them
back in.

It's also important to note that the role of the
director as stated in the statute, 1401B, is to see
that the rights are recommended accurately, not
litigated. The only role in the litigation is at the
request of the court or the parties.

And I'm simply saying it is not appropriate for
the court to.feel compelled to hold evidentiary
hearings in one-party cases where tens and tens of
thousands of claimants don't care so much as to file a
pleading.

THE COURT: Well, number one,

Mr. Honsinger, the court agrees with Miss Bilyeu's
standard on summary judgment that she has issued. I
don't believe that parties have to come forward with
clear and convincing evidence. I think her standard is
the correct standard.

Number two, Mr. Brown, there may very well be
cases that can be handled dispositively on summary

satisfied under that standard that the burden bas been
overcome. Summary judgment may be granted in certain
one-party cases where the court is satisfied that there

is enough evidence before the court.
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I think there are other cases where, even if one
party submits affidavits, the court may decide, based
on those affidavits alone,' that there is not enough;
that the court may want to go forward with an
evidentiary hearing.

MR. BROWN: Your Honor, I believe that the
correct rule we are governed by is rule 56. The
adjudication statutes even specifically state that we
shall be governed by those rules.

And those rules, and I believe it's 56(c) and
(e), specifically say what the court must do. If there
are undisputed facts, it's not the court's role to
decide that it would be better to have an evidentiary
hearing.

THE COURT: Mr. Brown, I'm not going to --
you know, I think I've laid out the standard in my
summary judgment. You can appeal that, if you want

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17

court's expert.
MR. BROWN: Well, my --
THE COURT: So we could never seek any

simply facts from them at all ever at any time.

MR. BROWN: You do not need to be an expert
to submit facts. The court can order the department to
produce facts. And I have asked this court again and
again since at least 1991 to require the department to
set out the facts in its report or in its file when it
makes a recommendation. That has still not occurred.
We have changing facts.

THE COURT: How would the court ever know
what those facts are if the court doesn't ask for
them?

MR. BROWN: The court tells the department
to write down the facts, if the court wants some
control of what the facts are, so that we don't have a

18 to. That's the ruling of the court. 18 moving target, not to write them down anew each time
19 It would be the same thing in two-party cases 19 the court comes up with another issue. I have asked
20 where the two parties have agreed. If they want to 20 that since before the objections were due in 1993 and
21 submit affidavits or whatever to the court for their 21 1992.
22 consideration on summary judgment to overcome the 22 THE COURT: Okay. So let's take the 39N
23 burden, they can do that. If the court is satisfied 23 right, for example. They've submitted what the facts
24 with those affidavits, the court will grant summary 24 are on that.
25 judgment. If not, then the court will order an 25 MR. BROWN: Who has submitted the facts?
Page 89 Page 91
1 evidentiary hearing. 1 THE COURT: The facts -- they've submitted
2 MR. BROWN: The standard is whether there's 2 what, the standard investigation on 39N.
3 a genuine dispute of fact, not whether the court is 3 And do you disagree with that?
4 satisfied. 4 MR. BROWN: They submitted a 706 report
5 THE COURT: Well, I mean the court will 5 which is substantially different than the report and
6 decide that based on reviewing your affidavits and the 6 the file originally established in this claim. They
7 director's report. I can't believe -- well, I can't 7 have stated --
8 believe this adjudication's purpose is in all cases -- 8 THE COURT: Well, Mr. Brown, how is the
9 and you may want to argue that one up, Mr. Brown. And 9 court going to know that? How am I going to know
10 if that's the way it is, that's the way it is. 10 that? You tell me that. How am I ever going to know
11 MR. BROWN: I think it's been argued. 11 that?
12 THE COURT: Well -- 12 MR. BROWN: The court is going to — the
13 MR. BROWN: I mean, I guess I don't know 13 only way the court is going to know what is happening
14 what the court is saying when the court says it doesn't 14 is to hold evidentiary hearings. The only way a party
15 know what the role of the department is. Our Supreme 15 will be able to prepare for an evidentiary hearing is
16 Court has told us it's not to be a party. Our 16 for the court to set forth what topics evidence may be
17 legislature has told us that. But the court wants to 17 taken on, and to provide full disclosure by the
18 either jump into the role of a party or -- 18 department --
19 THE COURT: Well, Mr. Brown, what you're 19 THE COURT: That's what I'm attempting to
20 trying — what you're arguing to me is you're saying 20 do right now.
21 that, although the court has designated the department 21 MR. BROWN: -- of the facts. You have not
22 as the court's expert, that what you're telling me is 22 yet ruled that the department is to provide full
23 that the court must accept information from -- solely 23 disclosure with the single exception of our last
24 information from a litigant and no information from the 24 hearing when you directed them to disclose what was
25 department, even though they're designated as the 25 reviewed. Every other instance the department has
Page 90 Page 92
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1 disclosed only those facts which it thinks supports a 1 MR. BROWN: You're referring to the
2 position. 2 consumptive-use issue?
3 THE COURT: Well, Mr. Brown -- 3 THE COURT: Any, any issue. Take your pick
4 MR. BROWN: -- (inaudible) argue those 4 on any 706 report that's been requested.
5 facts. But it goes back, Your Honor, to the very s MR. BROWN: Well, the first 706 reports
6 point — 6 requested were submitted; and apparently the court was
7  THE COURT: How, how is -- 7 going to consider them on summary judgment. They were
8 MR. BROWN: -- the legislature knew that 8 not submitted within the, within the rules set out,
9 the department as a party could submit evidence; that 9 especially rule 56. And the court did not disclose to
10 the department, not being a party, would not be 10 my clients that it would be submitting its own evidence
11 submitting evidence. The State would derive savings by 11 in a manner which gave my clients a meaningful
12 taking the department out of that position. 12 opportunity to prepare to meet that evidence.
13 Maybe it created a bigger burden for the court; 13 The next round of 706 reports, I think, involved
14 maybe it didn't. But the point is the court, I think, 14 consumptive use. The department stated that it was
15 is now overly concerned about taking evidence on claims 15 simply a matter of statutory definition.
16 where the litigants don't even care so much as to file 16 THE COURT: Mr. Brown, I don't know how
17 pleadings. 17 many times we're going to go around this circle with
18  MR. HONSINGER: And yet the statute itself 18 you. The purpose of the 706 report -- the department,
19 states that the department may lodge with the court the 19 number one, can be an expert to the court. And this is
20 basis of its recommendation. 20 my ruling. And I'll hear your objections, and you can
21 MR. BROWN: If requested. 21 take it up.
22 MR. HONSINGER: It's been requested. It's been 22 Number one, the department is the court's
23 ordered. 23 expert. The court doesn't know what the department
24 MR. BROWN: That's why I guess, 24 has because the court itself cannot do discovery. The
25 unfortunately, I see my problem is with the court at 25 court doesn't want to do discovery.
Page 93 Page 95
1 this stage, not with the department. 1 As an offer of proof or an understanding of what
2 THE COURT: Mr. Brown, it seems like we're 2 the court -- or what the department does or doesn't
3 going in a circle here. Okay. You stated that the 3 have, the court requests a 706 report, which is filed
4 court can request information from -- you don't 4 with the court and you. The purpose of that is to give
5 disagree with that. 5 you information, due process, of what they have and to
6 MR. BROWN: I don't disagree that, no, the 6 give the court an understanding if, when called upon,
7 court has that prerogative. 7 they would be useful. It is not evidence in and of
8 THE COURT: You agree the court has the 8 itself.
9 prerogative. 9  MR. BROWN: No. But part of the problem,
10 MR. BROWN: Yes. 10 Your Honor, is the court has not separated a
11 THE COURT: And you agree the court has 11 solicitation of purported fact from the purported
12 exercised that prerogative in these cases. 12 helpful expert opinions of the director. The director
13 MR. BROWN: I think the court has the 13 continues to confuse those and continues to interject
14 prerogative and must exercise that prerogative 14 into those legal argument. -
15 consistent with both the due-process and the speedy- 15 THE COURT: Is that the nature of your
16 remedy constitutional rights of my client. And I don't 16 objection right now? Do you disagree that they can
17 think there's -- 17 submit facts?
18 THE COURT: But you've objected to that -- 18 MR. BROWN: Your Honor, the question was
19 the information the court solicits from IDWR can’t be 19 whether the court has the prerogative to call the
20 considered. 20 department. I agree that the court has the prerogative
21 MR. BROWN: I've objected to what? 21 to call the department as a witness provided it does it
22  THE COURT: So what good does it do? 22 consistent with due process --
23 You've objected to the information provided by IDWR; 23 THE COURT: And what do you suggest --
24 that it can't be considered by the court. So what good 24 MR. BROWN: -- (inaudible) and remedies.
25 isit? 25  THE COURT: What do you suggest, what do
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1 you suggest would be as satisfying your clients’ 1 going to go back and reconsider for forfeiture — for
2 due-process rights? Do you suggest that the court not 2 summary judgment purposes.
3 request 706 reports so you do not have notice of what 3 MR. BROWN: Then that's fine. I guess what
4 they have? Or what are you saying? How would that — 4 we're talking about --
5 what's the due-process problem at this point? I 5 THE COURT: I was going through these each
6 mean -- 6 and every one, and then all of a sudden we popped into
7 MR. BROWN: The due-process problem -- 7 39N. That became an issue, and we discussed it.
8 THE COURT: -- just spewing out "due 8 MR. BROWN: I think that's right.
9 process” is not helpful to the court. Where is the 9 THE COURT: Okay. That's where we are.
10 due-process problem? 10 MR. BROWN: The court asked me to state my
1 MR. BROWN: Due process is, first of all, 11 concerns about the basis, the way the court has been
12 notice of what's about to occur; second of all, 12 proceeding. And that's what I've done.
13 meaningful opportunity to prepare. When the court does 13 THE COURT: Well, I'm only trying to be
14 not know who it's going to call for witnesses or what 14 helpful to you, Mr. Brown. Let's -- I've told --
15 it is going to ask them, then I should be -- there 15 Where were we, Charlie? I was going through each
16 should be a mechanism in place to assure me that I can 16 and every one of these trying to tell Mr. Brown where I
17 know that beforehand and prepare to meet it. ' 17 might call the department.
18 THE COURT: That's what we're doing right 18 MR. HONSINGER: That's correct.
19 now, Mr. Brown. 19 THE COURT: All right. And I told you --
20 MR. BROWN: I don't know how that has 20 I'm going to start all over again so there's no
21 happened when I file for summary judgment on forfeiture 21 misunderstanding. And I said 3E, I may call the
22 and the court tells me that we have a forfeiture issue 22 department on the acreage question. All right.
23 in 39N. The department claims there is a forfeiture 23 39], Mr. Brown, well, yeah, 39J, I may call the
24 issue. 24 department on the nature-of-use question.
25 THE COURT: I think, I think -- I don't 25 And 39N, I said I would go back and reconsider
Page 97 Page 99
1 know what your problem is, Pat, on that one. That one 1 that one for summary judgment purposes.
2 may have -- through either the court's error or 2 On 47, 1 may call the department on the
3 department's error, misunderstanding, call it what you 3 place-of-use question, acreage.
4 will, everyone acknowledges partial forfeiture is not 4 On 64B, I may call the department on the acreage
5 an issue here. But that's a full forfeiture case. 5 question,
6 MR. BROWN: And forfeiture, nonforfeiture 6 On 79, I may call the department on acreage.
7 was raised by the claimant, was testified to in an 7 On 92, 92, I may call the department on acres.
8 affidavit which was unopposed. 8 And I may call the department on 106 on acreage.
9 Why is it now an issue for trial? 9 That's it.
10 THE COURT: I'm not saying it is. I'm 10 Consumptive use, Mr. Brown, is a legal issue at
11 saying I'm going to go back and reconsider that one. 11 this point in time.
12 MR. BROWN: Then that's fine. I don't have 12 MR. BROWN: Your Honor, then should I
13 a problem with that. 13 submit an order amending the order I just received
14 THE COURT: I thought I said that a long 14 today which says that 706 reports by the department,
15 time ago. 15 which I understand to include affidavits, will not be
16 MR. HONSINGER:  That was ordered approximately |16 considered?
17 a half an hour ago, Your Honor. 17 THE COURT: On?
18 MR. BROWN: I think you're correct, 18 MR. BROWN: On consumptive use.
19 Your Honor. But then you asked me whether or not the 19 THE COURT: Do you have -- does anyone have
20 court could call witnesses. 20 a copy of that order?
21 THE COURT: I didn't say that. We 21 MR. HONSINGER: Yes, I do. My understanding is
22 weren't -- I wasn't talking about that one. I'm saying 22 the order, it says they will be received, are reliable
23 that may or may not come to pass if I grant or don't 23 and relevant, and are as such to be considered. Or
24 grant forfeiture — or a summary judgment on that. I 24 that's the summary judgment order.
25 don't know. I'm not going to call any right now. I'm 25 Is that what you were wanting?
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THE COURT: No. The order that Mr. Brown
was referring to.

MR. BROWN: He sent an order out the last
two days or --

MR. HONSINGER: No, I haven't seen that one. I
haven't been in my office for two days.

MR. BROWN: I mean I don't think there's a
dispute that it's a legal issue, and that that's not
something for the department to be either testifying
about or arguing.

MR. HONSINGER: Again, I would point out to the
court, then, the summary judgment decision states that
the 706 reports on consumptive use are reliable,
relevant and, as such, will be considered.

THE COURT: Okay. Consumptive use, the
order was there's no reason for the court at this point
in time, based on the consumptive -~ or the reports
that were filed on summary judgment, to further
consider any facts. The facts were if effective
precipitation is not deleted, it is 3.75; if it is,

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

MR. HONSINGER: Uh-huh.

THE COURT: Well, apparently we only have
disagreement on -

MR. HONSINGER: I think there's a disagreement
on almost every, every single one of them.

THE COURT: No, there really isn't.

There's a disagreement in 39J, 39N, 62 —

MR. HONSINGER: Based on -- are you basing
these disagreements on the claim?

THE COURT: No. I'm basing them on what
was requested for in summary judgment. I might be
wrong about that. I might have that wrong.

MR. HONSINGER: My understanding is that nature
of use is disputed in --

THE COURT: Okay. You're right, Charlie.
MR. BROWN: In what regard?
THE COURT: Well, based on what was

requested for on summary judgment versus -- I can tell
you that as far as those specific uses that were —
again, just so it's crystal clear, the specific uses
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21 it's 3.5. 21 that were set forth in International Mortgage are
22 Now, I arrived at those numbers based on a review 22 granted.
23 of the report that was submitted by Mr. Brown and on 23 So, Mr. Brown, you're not forced to litigate
24 the reports that were submitted by the department. 24 against anyone else. Ijust — the court just needs —
25 Okay. 25 is fully able and ready to accept other purposes so
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1 Those are the two numbers, leaving us with -- 1 long as you can show some foundation.
2 that's the basis of those numbers. And now that leaves 2 MR. BROWN: Okay. IfI could bring up one
3 us with the legal issue of whether effective 3 of them, because I think we may be able to solve it
4 precipitation is excluded or not. 4 right now. In our summary judgment we said ditch
5 The 706 report that was recently requested will S maintenance is year-around. Those -- it's our opinion
6 not be considered as evidence by this court. The 6 that those were all contained within our irrigation and
7 purpose of that is to have Mr. Brown -- assist him in 7 stock claims originally. In other words, there's no
8 an understanding of the legal basis of IDWR's decision 8 need for amendment.
9 or use of effective precipitation. The State of Idaho 9 What we have run up against is the department has
10 is allowed to participate on this issue, if they wish, 10 been telling people, and the State has been telling
11 to explain the difference in those legal points. 11 people, that these guys are nutszo; they're claiming
12 MR. HONSINGER: [I'm going to have to object, 12 year-around irrigation use; and we know they don't
13 Your Honor. 13 irrigate in January.
14  THE COURT: Well, Charlie, you don't get to 14 Well, we've never said we irrigated in January.
15 object; but state what your problem is. 15 We've said our irrigation systems, our ditches, and our
16 MR. HONSINGER: I would just state that the 16 steel piping have water flowing through them in order
17 department was ordered to provide those reports with 17 to maintain them in the winter, so they don't freeze up
18 the understanding that the court would consider them. 18 and bend off the mountains, so that ditches don't cave
19 And I'll just leave it at that. And I know there's 19 in. I mean it's all associated with, you know, with
20 going to be argument, but we'll just leave it at that. 20 the underlying irrigation right.
21 MR. BROWN: So the record is clear, 21 But we want to have something decreed so that we
22 Your Honor, I do object to his making objections; and I 22 don't have the department coming out in the middle of
23 disagree with what he was ordered to do. 23 the winter turning off our water and our pipe bends off
24 Your Honor, I think the only other thing is, 24 the mountainside. You know — now, I think the most
25 element-wise, would be purpose of use, correct? 25 appropriate way to describe it is a, I think, system
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1 maintenance is what we said it was for. I think what 1 MR. HONSINGER: Ditch maintenance, we'll
2 it really is is an irrigation right. You know, you 2 discuss it.
3 can't have your irrigation if you don't keep your pipe 3 THE COURT: It's sad that we have to
4 on the mountainside to bring your -- 4 discuss this at this point.
5 THE COURT: Well, was there a general 5 Mr. Brown, on some of these you're claiming
6 provision on that at one point, Charlie? 6 everything under the sun pretty much. Are you doing
7 MR. HONSINGER: Ditch maintepance, I don't 7 that to -- I mean, are these realistic, or are these —
8 believe so. I was — if there was, it was before my 8 MR. BROWN: Under what -- I don't think
9 time. - 9 we've claimed anything that's unrealistic.
10 THE COURT: What's your feeling on ditch 10 THE COURT: Irrigation, stock, or wildlife,
11 maintenance? 11 recreation, aesthetics, domestic, diversion system, you
12 MR. HONSINGER: It's not a purpose of use 12 know, are there any more that could possibly be claimed
13 recognized by the decree or the department. That has 13 other than those?
14 to be my position at this time. I haven't tossed it 14 MR. BROWN: We didn't claim fish rights.
15 around at all with anybody in the department. 15 MR. HONSINGER: Your Honor —
16 THE COURT: Well, I mean would the 16 MR. BROWN: But, Your Honor, if that's —
17 department go out there and shut these people down if 17 that's what the use has been.
18 they were -- 18 THE COURT: Why don’t you tell me what
19 MR. HONSINGER: Absolutely not. 19 would an aesthetic use be?
20 THE COURT: -- running water through 20 MR. BROWN: On which right? If you'd tell
21 there? 21 me the right, I can tell you what the --
22 MR. HONSINGER: No. The department would not |22 THE COURT: Let's see.
23 do that. 23 MR. BROWN: I mean if you want to give me a
24 MR. BROWN: Well, my understanding is the 24 for example.
25 department has said the ditches will have to be turned 25 THE COURT: I don't know. Well, let me
Page 105 Page 107
1 off in the winter, and that some of the pipes are going 1 find out, see if --
2 to have to be shut off, tco. So I'm not -- you know, 2 MR. BROWN: For example, who is the one we
3 this isn't an idle concern. 3 were talking about? Mattie Grigg.
4 MR. HONSINGER: If that's the case, what I can 4 MR. HONSINGER: 39, I think, would be one.
5 point out is that, from a practical viewpoint, a pipe 5 MR. BROWN: Okay. We were talking about
6 that does not have water in it will not break or bend 6 Mattie Grigg this morning.
7 when frozen. Only when the pipe has water in it will 7 THE COURT: 106 would be one, and --
8 it, would anything happen. 8 MR. HONSINGER: 106, that's --
9 MR. BROWN: No, that's not true with steel 9 MR. BROWN: 106, Paul Watkins.
10 pipe. : 10 Paul Watkins, as aesthetic rights, would be his boat
11 THE COURT: See, I don't know any of this, 11 ramp, his water front, his trees. The rows of trees
12 This is — 12 down the road to the house which the department doesn't
13 MR. HONSINGER: That's my understanding. That |13 consider part of the irrigation right, well, the trees
14 is not -- that's neither here or there. 14 need water. The trees die. We can tell you the trees
15 THE COURT: What about -- 15 have been there probably, you know, since well before
16 MR. BROWN: Well, if the department is 16 '32 because they're big as houses. And they didn't --
17 representing on the record, Your Honor, they won't come 17 you know, they had to be watered.
18 out and shut the ditches off or check the pipes off, we 18 MR. HONSINGER: In the first place, I would
19 will accépt that stipulation and live with that. 19 point out yet again that the claims have yet to be
20 MR. HONSINGER: I'm not prepared to say that at 20 amended. T have yet to see a piece of paper across my
21 this time -- 21 desk saying that these claims are to be amended --
22 THE COURT: Well, why don't you, why don't 22 THE COURT: Okay. Mr. Brown --
23 you go ask, Charlie -- 23 MR. HONSINGER: -- despite orders, numerous
24 MR. HONSINGER: Yes. 24 orders by the court, I might add.
25 THE COURT: Let's just see if we can -- 25 MR. BROWN: Your Honor, I don't --
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1 THE COURT: I am going to order a formal 1 found, that under 1427 the court can also take evidence
2 amendment to any of these ones where you have not yet 2 of contemporaneous use. And to the extent they want to
3 done so. All you have to do is a formal amendment. 3 report on contemporaneous uses, I assume they've
4 How would that help you, Charlie? 4 already done so.
5  MR. HONSINGER: Okay. As to aesthetics -- 5 THE COURT: Well, since the department'’s
6 THE COURT: And I'm going to order that 6 evidence is limited from '86 forward, if a witness
7 within two weeks. What's two weeks from today? Well, 7 comes forward and testifies as to continuing uses
8 I'll give you three weeks given your circumstances. 8 since, you know, '32 or whenever, there would be no
9 MR. BROWN: Please. 9 evidence to rebut that in any way.
10 MR. HONSINGER: I sympathize completely with 10 MR. HONSINGER: I would have to agree.
11 that. Three weeks from today is the 17th, Your Honor. 11 THE COURT: Okay. There you go.
12 THE COURT: By 5:00 p.m. If not received, 12 Mr. Brown, I guess for your purposes at this
13 I'm not going to allow anything to go forward. 13 point in time if you lay a sufficient foundation on
14  MR. BROWN: Does that mean we have to 14 some of those purposes, that would be all that would be
15 formally -- I guess -- see, one of the things I'm 15 required. I ask you to do that with some particularity
16 trying to get a sense of is this ditch maintenance. Do 16 and specificity as to, one, nature of use, when it was
17 we have to amend the complaint? 17 perfected, and how long it has proceeded.
18 I mean it's our position that that's part of our 18 With one exception. On this ditch maintenance, I
19 irrigation use; it's part of all our other purposes. 19 believe Pat is saying that it's going to be necessary
20 The department apparently has a different opinion. I 20 for delivery, water delivery that water should remain
21 think it's rather silly to amend, you know, because I 21 in the pipe. And I think this is a question of science
22 think -- 22 pretty much. And I'm not a scientific expert.
23 THE COURT: For purposes of ditch 23 So to the extent that you disagree in any way,
24 maintenance, I'll consider that as incidental, at least 24 Mr. Honsinger, or if you have any witnesses that
25 for claim purposes. 25 would -- who would testify to such a thing?
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1 MR. HONSINGER: That's fine, Your Honor. 1 MR. HONSINGER: Mr. Tuthill.
2 THE COURT: I'll consider that incidental 2 THE COURT: You're going to be given one
3 to the irrigation right. 3 expert, and one expert only.
4 MR. HONSINGER: That's fine. 4 MR. BROWN: Your Honor, I don't think the
5 THE COURT: All right? Okay. Is there 5 department has any basis under DAUBERT for him to
6 anything else? Well, is there anything else on purpose 6 testify.
7 of use? 7 THE COURT: 1 don't know if they do or
8 MR. HONSINGER: I can't think of anything, 8 don't. How would I know at this point?
9 Your Honor. 9 MR. HONSINGER: There hasn't been any evidence
10 THE COURT: How would the department 10 that he is or isn't an expert on that, on that
11 propose to have input on purpose of use? 11 particular --
12 MR. HONSINGER: IfI were to, if I were to 12 MR. BROWN: No. But he's already testified
13 suggest a 706 report, I assume Mr. Brown would object. 13 that he hasn’t spent any time in the Hagerman area. He
14 I'm getting to know Mr. Brown rather well. But that 14 hasn't used any of those systems.
15 would be my first suggestion. 15 MR. HONSINGER: I believe the question is
16 My second suggestion would simply be testimony on 16 whether or not, whether or not --
17 the record by one of the department's policy experts. 17 THE COURT: Well, Mr. Brown —
18 MR. BROWN: Your Honor, my point would be 18 MR. HONSINGER: -- that should be permissive
19 the department has already said it doesn’t have the 19 use.
20 evidence before '86. I don't know what evidence of 20  THE COURT: -- number one, an expert
21 purpose of use in '32 it's going to put on. 21 witness does not have to have personal knowledge of
22 THE COURT: That's correct. I think that's 22 facts. He can rely on other people; and you know
23 correct. 23 that. And I think you do know that.
24  MR. BROWN: I guess we could argue that 24 MR. BROWN: I know he can rely on other
25 it's still relevant to, if that ‘32 evidence cannot be 25 people.
Page 110 Page 112
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1 THE COURT: Okay. If he hasn't relied on 1 something, you know, if something -- I'm not saying it
2 other people, I mean, you know, I don't know. If 2 would be impossible for us to open the door for more.
3 that's true, then he won't be able to testify. 3 I'm not saying — but I'm saying they can give their
4 MR. HONSINGER: I would like to qualify my 4 testimony. Then I know what to expect.
5 offer of Mr. Tuthill and make certain that he is indeed 5 And if they begin to go beyond that, I can
6 the expert here. So you're going to have to let me 6 file -- I can make an appropriate objection; and we can
7 know and give me a chance to find out who is the 7 take it up, rather than having it all spill out in
8 expert. I believe it's Mr. Tuthill. 8 front of the court first and then try to sort it out
9 THE COURT: Okay. 9 later and --
10 MR. HONSINGER: Are you asking for an expert to |10 MR. HONSINGER: How is the court to know —
11 testify on that particular issue then? 11 THE COURT: How am I going to get this
12 THE COURT: First of all, Mr. Brown's 12 evidence before the court?
13 witness is going to testify on this issue. I'm going 13 MR. HONSINGER: How is the court to know
14 to ask the department one basic question myself. I'm 14 whether or not that the expert is testifying outside
15 going to say is there -- was there anything - given 15 the scope of the report if the court can't read the
16 that you believe -- well, I don't know how to style the 16 report? Is he to rely on your representations?
17 question. 17 MR. BROWN: No. No. He files the report.
18 MR. HONSINGER: Would the department believe 18 The court says you're only going to get to testify what
19 anything differently? 19 you can put in that report so everybody knows what the
20 THE COURT: Right. And if so, then they'll 20 testimony is going to be, so that I know what the
21 be asked to testify. Now, on ditch maintenance, 21 testimony is going to be beforehand. That's how any
22 Charlie, you're to designate one expert, one expert 22 lawsuit works.
23 only, within, say — how about by October 17th? 23 THE COURT: How am I going to know if he
24 You're to submit a 706 report on that sealed with the 24 goes outside the report?
25 court, unsealed to Mr. Brown. 25 MR. BROWN: Then -- because I'm going to
Page 113 Page 115
1 MR. BROWN: Your Honor, again, if I could 1 object. If he tries, then, to testify beyond the
2 ask that the court order that that include full 2 scope, I can file my objection.
3 disclosure of all materials reviewed or considered, all 3 MR. HONSINGER: Then what objection do you have
4 persons consulted or spoken to, and disclosure of what 4 to the court reading the report?
5 they were told. In other words, I'm asking -- 5 MR. BROWN: Huh?
6 THE COURT: It will be so ordered, 6 MR. HONSINGER: What objection if - if the, if
7 Charlie. 7 all the expert is going to testify to is what is in the
8 Now, just so it's, just so -- I'm going back to 8 report, then what objection do you have to the court
9 my other question. I'm going to ask -- since the court 9 reading the report?
10 has no way of knowing whether they'll have anything 10 MR. BROWN: What I have the objection to
11 useful or not, the only way I can do this, Mr. Brown, 11 is - it's just like any discovery objection. IfI
12 is ask for an offer of proof to know whether any 12 object that their expert is trying to testify to
13 information they'll have is useful or not. 13 something undisclosed, I pull out my depo or my report
14 MR. HONSINGER:  So you're saying you don't want |14 I got from them and say here's what they disclosed;
15 it sealed? 15 here's --
16 THE COURT: I do want it sealed. 16 THE COURT: Okay.
17 MR. HONSINGER: How will you know whether we |17 MR. BROWN: -- what they're trying --
18 have any -- 18 THE COURT: Okay.
19 MR. BROWN: Your Honor, the way I would 19 MR. BROWN: -- to say --
20 propose to do it is that you ask -- that you require 20 THE COURT: Okay. --
21 the full disclosure, that yoil also order that they 21 MR. BROWN: -- (inaudible),
22 shall be limited to the opinions, you know, testimony 22 THE COURT: Okay. Here's how it will go.
23 in that report, the topics they discuss there and 23 Mr. Honsinger, you'll file that report with the court
24 opinions and the basis. That's their limitation, 24 sealed. You'll give a copy to Mr. Brown.
25 unless -- I mean if somehow we went beyond or 25 On this issue, I'm not going to ask for an offer
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1 of proof. What I'm going to ask for, Mr. Honsinger -- 1 presents confusing testimony, then it would be

2 I'll allow you to do a direct examination of 2 appropriate for --

3 Mr. Tuthill. And at the time -- Mr. Brown, you'll have 3 THE COURT: Don't worry, Charlie. I'll

4 the report. 4 figure it out.

S  MR. BROWN: I object to the department 5 MR. BROWN: -- the court to ask for

6 asking any questions. 6 clarification from an expert.

7  THE COURT: Well, who is going to ask the 7 THE COURT: It's a good thing I have a

8 questions then? , 8 criminal law background where the defense never

9 MR. BROWN: If the court is uncomfortable 9 produced anything. SoI'm prepared to do that. Okay.
10 in that job, I know it's unfortunate -- 10 Basically, Charlie, I'll probably open up just
11 THE COURT: I can ask them. 11 simply asking a very, I guess an open-ended question as
12 (END OF TAPE) 12 to their sources of disagreement with what was produced
13 THE COURT: Okay. Where were we? 13 by the claimant's witness, and why they disagree on
14 MR. HONSINGER: Will the department be able to 14 that, the extent of disagreement, why, et cetera,
15 do a direct examination of its own expert witnesses? 15 okay?
16 Ifit — 16 MR. HONSINGER: That will be as to — now, my
17 THE COURT: Well, you know, Pat, on that 17 understanding that is as to the ditch maintenance
18 1'm bappy to do the examination of the witness, 18 issue.
19 Mr. Brown. Ican do that. I see it as six and 19 THE COURT: Right.
20 one-half dozen or the other. 20 MR. HONSINGER: Is that as to the rest of the
21 Who cares who does the direct examination of the 21 issues that are to be litigated?
22 witness? 22 THE COURT: More than likely.
23 MR. BROWN: Your Honor, I do. Ido care. 23 MR. HONSINGER: So despite the fact that the
24 And I do think it makes a difference who asks the 24 department is to put on its -- despite the fact that
25 questions. And we prefer that the department, as a 25 the director's report is prima facie evidence and that
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1 nonparty, not be allowed to ask questions. 1 the court has asked the department to -- well, I guess

2 MR. HONSINGER: Then what role does the 2 the court can set whatever order for witnesses it

3 department have? 3 chooses; and I guess it chooses to —

4  THE COURT: Unfortunately -- 4 THE COURT: Well, the first thing we're

5 MR. BROWN: Their role is to answer. 5 going to do, obviously the claimants are going to put

6 THE COURT: Unfortunately the legislature 6 on their witnesses. And in cases where I specified

7 has put you in this fix, Charlie. 7 where the department will be asked to testify, the

8  Without stating a definitive policy in my 8 question is, one, do they disagree with what the

9 particular subcases of any kind and not to be used as 9 claimant has stated and the source of their
10 any sort of precedent, I will perform the direct in 10 disagreement. Basically you'll be a rebuttal witness.
11 these cases. 11 Do you see that --
12 MR. HONSINGER: As to the ditch maintenance 12 MR. HONSINGER: 1 also — yes. I would also
13 issue, or as to all issues? 13 ask that -- apparently Mr. Brown will be allowed to
14 THE COURT: Well, let me go back on this 14 cross-examine that witness; is that correct?
15 one. Mr. Brown, without opening up the 706 report, not 15 THE COURT: Oh, yes. Oh, yeah. That'sa
16 knowing what sort of exhibits the expert may want to 16 right, a privilege, honor.
17 produce to the court, how am I supposed to know? 17 MR. HONSINGER: I would also ask, then, in
18 MR. BROWN: How are you supposed to know - |18 order to protect the witness, the department should be
19  THE COURT: I mean how can I perform an 19 able to object.
20 effective direct examination of a witness when I don’t 20 THE COURT: No. No. You have no standing
21 know -- 21 to object, to do cross-examination, do anything.
22  MR. BROWN: This court's role in calling 22 MR. HONSINGER: Certainly the witness is
23 witnesses is to clarify confusion. If there is 23 entitled to representation.
24 confusion on a point given the testimony presented by 24 THE COURT: That's true in any case on
25 the parties, or if the parties put on an expert who 25 earth. But unless you're a party in that particular
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1 case, you don't ask questions. 1 THE COURT: That's not a Friday, is it?
2 MR. HONSINGER: I would (inaudible) -- 2  MR. BROWN: No, it's a Monday.
3 THE COURT: I mean the only way you can 3 MR. HONSINGER: You've exceeded my calendar.
4 protect your witness and the only reason why attorneys 4 THE COURT: Okay. Let's go January 13th.
5 are allowed to do so in any other case is to claim the 5 Good time, what do you say, 2 o'clock?
6 Fifth Amendment. Idon't think you want to do that in 6 MR. BROWN: Sure.
7 any of these cases. Or attorney-client privilege. And 7 THE COURT: Any more summary judgments,
8 I'don't think you want to do that in any of these 8 Mr. Brown, you think you'll be filing?
9 cases. 9 MR. BROWN: Yes, I believe there will be
10 Does that bring up anything, Mr. Brown? 10 summary judgments filed in -- why don't we just come up
11 MR. BROWN: Well, I will file my pretrial 11 with a common deadline?
12 motions to address those topics, I guess. 12 THE COURT: Which cases do you think
13 THE COURT: Okay. I got a little 13 you'll -- can you give the court some sort of idea
14 sidetracked here. We were trying to come up with a 14 of —
15 deadline for those pretrial motions. Let's come up 15 MR. BROWN: Without limitation, I would say
16 with a deadline. 16 summary judgment most likely will be filed in :
17 MR. BROWN: December 15th? Middle of 17 Frank Glauner --
18 December would be fine with me. 18 THE COURT: Case?
19 THE COURT: Okay. 19 MR. BROWN: -- George Korbis —
20 MR. BROWN: It gives us a month. 20 THE COURT: Wait, Pat. Do you have numbers
21 THE COURT: Charlie, is that a weekend at 21 with those two? I don't have names.
22 all or —- . 22 MR. BROWN: Frank Glauner would be 39E,
23 MR. HONSINGER: December the 15th is a Sunday. |23 George Korbis --
24 THE COURT: Okay. Let's make that 24 THE COURT: Wait a sec. Excuse me. Okay.
25 December 16th then, 5 o'clock. 25 MR. BROWN; 39N would be Korbis.
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1 Let's make the trial brief deadline -- do you 1 THE COURT: Okay. I got that, Well,
2 need any more time than December 16th to file the 2 you --
3 deadline? You probably want to file your brief along 3 MR. BROWN: Cropper, 47; Fleming, 64B --
4 with any motions you have, wouldn't you? 4 THE COURT: Okay.
5 MR. BROWN: Yes. 5 MR. BROWN: -- and probably Watkins, 106.
6 THE COURT: Okay. Let's make it 6 That's just off the top of my head.
7 December 16th also. 7 THE COURT: Can you give me some sort of
8 MR. BROWN: And I assume again, Your Honor, 8 idea what you're filing summary Jjudgment on in those
9 that's -- the department is not filing trial briefs, or 9 cases?
10 motions in limine, or anything of that sort. 10 MR. BROWN: On what topics?
11 THE COURT: No. Motion to consolidate is 11 THE COURT: Yeah.
12 not applicable in this case. 12 MR. BROWN: Now you're making me --
13 Could we have that pretrial conference on the 13 THE COURT: I'm not going to hold you to
14 16th also? Or maybe we should hold that after the 14 it. I'm just trying to --
15 motions have been filed and -- 15 MR. BROWN: Frank Glauner is a -- I think
16 MR. BROWN: I would like to -- 16 place of use is the only question. Idon't -- and I
17 THE COURT: Would this require any sort of 17 think that can be handled by summary judgment.
18 a ruling on my part on these motions? Obviously. 18 Korbis, there would be motions concerning
19 MR. BROWN: Yes, I believe so. 19 forfeiture, the nature of forfeiture, standing of the
20 MR. HONSINGER: If the trial is scheduled for 20 department to claim forfeiture, resumption of use, and
21 the 27th of January, perhaps we ought to hold the 21 any issues like that which aren’t resolved by the
22 pretrial conference a little bit closer to the trial. 22 court's present motion. And I would also anticipate
23 THE COURT: Yeah. Let's have that -- 23 motions in limine there.
24 what's two weeks before the 27th? 24 With respect to Fleming, there will be motions
25 MR. HONSINGER: The 13th. 25 concerning principally place of use and acreage. The
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1 same on Boyers. 1 IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
2 And on Frank Erwin, we would file motions for 2 THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
3 summary judgment on place of use. 3 g
4 MR. HONSINGER: Frank Erwin is 927 4 In Re SRBA ) REPORTER'S TRANSCRIPT
5 MR. BROWN: That's correct. Sorry. 5 Case No. 39576 ) Subcase No. 36-00003A,
6 THE COURT: Anything else we need to talk 6 ) etal
7 about? Deadline, I guess, on summary judgments. I'll 7
8 need at least two months before the trial date. 8
9 MR. BROWN: Can we do it the 30th of 9
10 November? Or whatever -- I got —- 10
11 THE COURT: I'll give it my best. 11 D-a-t-e: Friday, March 6, 1998
12 MR. HONSINGER: That's Thanksgiving week 12
13 there. The 28th and 29th, that's Thursday and Friday 13 T-i-m-e: 1:00 P.M.
14 of Thanksgiving. 14
15 MR. BROWN: How about the -- 15 P-l-ac-e: SRBA Courthouse, Twin Falls, Idaho
16 MR. HONSINGER: 27th is the Wednesday before. 16
17 MR. BROWN: 27th? 17 B-e-f-o-r-e: FRITZ X. HAEMMERLE, Special Master
18  THE COURT: Okay. 18
19 MR. BROWN: Oh, Your Honor, did we just 19 H-e-a-r-i-n-g: Hearing on Portion Splits
20 schedule a hearing during the middle, during the -- no, 20
21 we didn't - 21
22  MR. HONSINGER: No. 22
23 MR. BROWN: -- the first week of January? 23
24 1'm gone for the last two weeks of December and the 24
25 first two weeks of January. 25
Page 125 Page 127
1 THE COURT: Where do you think you're 1 COURTROOM OF THE DISTRICT COURT, SNAKE RIVER
2 going? 2 BASIN ADJUDICATION COURTHOUSE, 253 Third
3 MR. HONSINGER: Away from here, I'll bet. 3 Avenue North, Twin Falls, Idaho, Friday,
4  MR.BROWN: I'll be in Puerto Rico. 4 March 6, 1998, 1:00 P.M.
5 THE COURT:- I guess that's a good enough 5
6 answer. 6 THE COURT: All right. We're on the record
7 MR. BROWN: Family obligations. Ihave to 7 in all the Hagerman 3 rights, including, correct me if
8 go. Ihope I have to go. 8 I'm wrong, Mr. Brown, 3B, 3C, 3D, 3F, 3K, 3L, and 3M,
9 THE COURT: Okay. Just so we're sure now, 9 and 3A.
10 Pat, if you don't file a notice of appearance by the 10 MR. BROWN: 1 think that's right,
11 designated day in these particular cases, you ain't 11 Your Honor.
12 going to do anything on these cases that I will 12 THE COURT: Okay. Mr. Brown, I'm going to
13 acknowledge you on. 13 take a roll to see who you in fact represent now.
14  MR. BROWN: That's fine. 14 Just so the record is clear, you represent
15 THE COURT: Okay. 15 Miss Rea for right No. 3A?
16 MR. BROWN: Please ask your clerks to mail 16 MR. BROWN: Yes, Your Honor.
17 everything to me. 17 THE COURT: And you represent Kingston
18 THE COURT: We would do that if you'd get a 18 Properties, and I believe that would be right 3B and
19 notice of appearance in. 19 3K?
20  We're adjourned. 20 MR. BROWN: Yes, Your Honor.
21 (PROCEEDINGS ADJOURNED) 21 THE COURT: And you represent Babington for
22 22 right C and L?
23 23 MR. BROWN: Yes.
24 24 THE COURT: Mr. Harbison -- is Mr. Harbison
25 25 here today?
Page 126 Page 128
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MR. HARBISON: Yes, sir.

THE COURT: Mr. Harbison, you're
representing yourself today?

MR. HARBISON: Yes, sir.

THE COURT: And you have right D?

MR. HARBISON:  Yes.

THE COURT: Okay. And, Mr. Brown, you
represent the Simcoes for right F and M?

MR. BROWN: Yes.

THE COURT: Very good. Did I omit any
parties, Mr. Brown?

MR. BROWN: No, Your Honor.

THE COURT: Some of the other rights,
Buckeye Farm is right H; and that had a partial decree

1
2
3

O 00 2 O

10
11
12
13

right, had claimed 12 feet. There was a settlement for
11.9, and an entry of a partial decree. That was done
without regard to the known fact that several other
parties were claiming a portion of that decreed right,
and there was 6.7 more claimed than could be allocated
under the decree at least.

Now, what happened then is my clients have gone
back and done some extensive research into the history
of these rights both before and after the 1932 federal
New International Mortgage decree. What they have
found is significant, I think, especially in terms of
settlement.

We could quibble about the individual places of
use or how much each individual should have gotten or

B’:I\JNNNN'—‘
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International Mortgage decree for 20 feet; and
therefore it has the problem of allocating 6.7 feet
among claims. As I understand it, and I think if we
ever get to a trial, the evidence will eventually show
what happened was the department proceeded ad hoc to
settle some claims and not settle other claims.

For instance, the H right, the Buckeye Farms
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15 entered. 15 may have gotten versus what they got on paper versus
16 Right G is claimed by Mr. Lloyd; and that has a 16 what they actually use. We could do that forever. _-°
17 special master's recommendation. 17 But the one thing we can't quibble about is the
18 MR. BROWN: I believe that's gone to a 18 fact that the decree decrees three rights with the same
19 partial decree at this point. 19 priority date to the essentially same area, all
20 THE COURT: A partial decree. 20 diverted through the Buckeye Ditch. And those three
21 MR. BROWN: And I also would point out that 21 rights are, first, the 03 right; second, the 05 right
22 the J right is not really a right. It's been split 22 which is decreed to Amanda Gooding; and, third, the 019
23 into the three subsequent rights. 23 right, the 19 right decreed to H. J. Bell who is
24 THE COURT: Very good. And the Vernon 24 Mr. Bell's father.
25 right, right E, has had an SF5 filed. All right. 25 Mr. Bell is here today. He's been invaluable in
Page 129 Page 131
1 The purpose of today's hearing is to somehow, 1 helping sort out the history of these rights.
2 someway figure out everyone's proportional right under 2 And what we will see from the map water resources
3 an original International Mortgage decree right which 3 produced is this: First of all, the 03 right applied
4 was right 3 which has subsequently been split. As I 4 to about nine square miles of ground under the 1932
5 said, the purpose of today's hearing is to see if we 5 decree. Within that nine square miles of ground was
6 can resolve and agree upon quantities for all these 6 the 05 right. In other words, it overlapped in places
7 rights. 7 of use.
8 Mr. Brown, you may proceed. 8 Now, the shape of that nine square miles is
9 MR. BROWN: Well, Your Honor, for the 9 essentially a big C. And the middle part of the C,
10 record, first of all, I'd like to point out the 10 which is not covered by the 03 right and the 05 right,
11 document, I think, we've been referring to as a 11 is about a square mile itself. It's four quarter
12 November 14th, 1997 document by Mr. Clelland of water |12 sections. And it's covered by the 19 right.
13 resources. It's called a Split Review Analysis for the 13 Now, the court might be saying, well, wait a
14 03 right. That document shows that essentially 14 minute; they're all in the same general vicinity; but
15 26.7 cfs were claimed by the various claimants of this 15 they're different places; so what?
16 right. 16 The important thing you have to understand is
17 Water resources, for whatever reason, determined 17 that the water which came down the Buckeye right, the
18 that the 03 right was a decreed right in the New 18 Buckeye Ditch right, that these three rights came from

19
20
21
22
23
24

the north. This same ground, or a large extent of it,
was also served by two or three rights that came up
from the south out of Riley Creek. And they're the 01,
02 rights. And there are several of the other rights
decreed, and they are decreed in the alternative. In
other words, the federal court said you can use the
rights from the south or you can use the rights from
Page 132
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1 the north on this giant 10-square-mile area. 1 THE COURT: When they came in, Mr. Brown,
2 Now, the history of the rights will show 2 when they filed the claim, was the claim filed, for
3 originally many of my claimants used the water not from 3 example, for, say, 3A, or 3B, or 3C?
4 the Buckeye Ditch rights, these three rights I've 4 MR. BROWN: No.
S mentioned, but out of the south from what's known as 5 THE COURT: How was that claimed?
6 the Hunt Ditch that came out of Riley Creek and Tucker 6 MR. BROWN: The claim was made for I have a
7 Springs. 7 decreed water right with an X priority date.
8  THE COURT: Mr. Brown, let me ask you: Did 8 All three of these rights have the same priority
9 anyone claim the 1 and 2 rights? 9 date. So somebody apparently had to decide what water
10  MR. BROWN: Those rights were claimed by 10 right number to assign to it. And that is a function
11 Buckeye Farms only. But when I say that, I got to add 11 of the department; and that's what they in fact did.
12 to that right away that they are the only ones who 12 That is in fact what they've told us they did, until
13 presently use them. 13 today is the first time I've heard they did otherwise.
14  In other words, the history of these rights is 14 Today they said to me, well, the places of use are
15 the two rights I just mentioned -- I'll call them the 15 different; so it wouldn't have worked that way.
16 Riley Creek rights as opposed to the Billingsley Creek 16 Well, if you go back through the Split Review
17 Buckeye right. The Riley Creek rights were originally 17 Analysis, the document I referred to before,
18 used on the land on the north end of the Buckeye Farms 18 Your Honor, for the last five years they've been
19 where many of my claimants are. That ditch which can 19 telling you there's only 20 feet available, not 25.16.
20 be seen in the photograph down here used to run clear 20 If they did the analysis on place of use before, their
21 up here. And it was used up here. 21 document certainly would show 25.16 available because
22  In the Seventies, that was discontinued. The 22 the 25.16 is certainly within the realm of all these
23 Buckeye Ditch comes down here and ended at the present 23 people that have made the claims.
24 boundary, present north end of the 019 right, the very 24 More importantly, though, where --
25 northwest corner. 25 THE COURT: Mr. Brown, you're argument
Page 133 Page 135
1 What happened at that point in time is these 1 assumes, though, that the water that was admittedly on
2 people, my clients, who were principally on the north 2 the 5 right, which part of it was not within the place
3 end, all went exclusively to Buckeye Ditch water. And 3 of use of 3, was at some point transferred or moved?
4 this Hunt Ditch water from the south was then used on 4 MR. BROWN: Your Honor, we can show that
5 what is now the Buckeye Farms. 5 the use of this water has changed several times, three
6 1 suspect what has happened here, and I've not 6 or four times principally since 1932 in terms of place
7 had anyone deny that it is in fact what happened, is 7 of use. We can also show that all occurred prior to
8 that when people came in and made claims they didn't 8 any mandatory transfer statutes. We can also show it
9 claim a right number. They claimed a priority date and 9 is all - if you take the 3 rights with the same
10 an amount of water. Water resources helped them fill 10 priority date and add them together, and add those
11 out the claim. 11 three places of use together, that for the last
12 Water resources then went and assigned right 12 75 years the uses have all been within that bigger
13 numbers to the rights decreed. In other words, it went 13 boundary.
14 down the decree and said the first right we get to as 14 So to suggest that we've somehow gone from
15 we read through from page 1 through the decree will be 15 25 feet down to 20 feet doesn't make sense. It's a
16 right 01; the next right we get to as we read down the 16 very selective view. And what I've suggested so far is
17 decree will be 02; the next is 03 and so on. And what 17 it's a selective view based on perhaps just an error in
18 happened here, I suspect, is they probably said 18 the way they allocated numbers to claims.
19 priority date you're claiming is X; therefore, you have 19 I mean they're going to tell you, as they've just
20 the 03 right claim. 20 told us a few minutes ago, that no, we didn't make an
21 Now, water resources tells me today that wouldn't 21 assumption and allocate that way; you know, we didn't
22 be the case because they've gone back and produced this 22 simply fail to read from 03 to 05 to 019. We
23 map that you've seen today which shows the places of 23 deliberately didn't do it because they were different
24 use being a little different under the 05 and the 019 24 places of use.
25 rights. 25  That doesn't jive with their own spreadsheet that
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1 says total amount available, 20 feet. If there was an 1 THE COURT: Well, under your theory,

2 allocation problem between places of use, then they 2 Mr. Brown, if there are 26. -- or there's, well,

3 would have said we have 25 feet available; but we're 3 there's 26.7 claimed total --

4 within the wrong boxes inside the place of use. They 4 MR. BROWN: Yes.

5 dida't do that. 5 THE COURT: All right. Some of that has

6 In fact, they have never reported to this court 6 been decreed already. In other words, how much is yet

7 that there was 25 feet available. They've always said 7 to be decreed of the 26.7 — or recommended?

8 there's only 20; and, by the way, we already gave a 8 MR. BROWN: Your Honor, I'm assuming, first

9 large portion to Buckeye Farms; so even if we made a 9 of all, that the - Mr. Lloyd's recommendation of .19

10 mistake, you're out of luck because that's a partial 10 has become a decree. The Buckeye has received a

11 decree. 11 decree, and then I know Edith Vernon - I can't tell

12 What I am saying to this court is the reason we 12 the court where Edith Vernon is. She has a settlement
13 are here today, first, is to see if we can resolve 13 for .2 cfs; but I understand that it's been challenged

14 quantity issues. And I'm saying out of 26.7 feet 14 on due-process-notice-of-amendment grounds. So I can't
15 claimed, we can account for 25.16 at least through 15 tell the court exactly. I can tell the court that my
16 decrees within this place of use. 16 clients are claiming about 13.18 -- 13.86 cfs. ,
17 THE COURT: How are we, Mr. Brown, going to |17 THE COURT: And how much would be available
18 account for the remaining .5? 18 under the theory that there's 25.16 available?

19 MR. BROWN: Well, I don't know if we can or 19 MR. BROWN: It would be 1.54 less than the
20 not quite frankly. I think my clients will probably 20 13.86. So it would be 12 --
21 say, number one, if there's a .5 shortage, it's not 21 THE COURT: 11.64?
22 their problem. It's some of the people who already 22 MR. BROWN: No, Your Honor. My numbers
23 settled their claims problems; or it's water resources’ 23 come out to be 12.32. In other words, under the 3
24 problems for giving someone else water that my 24 rights there is 12.32 presently available, of which
25 claimants are entitled to. 25 1.8 -- let me start over.
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1 As a matter of due process, the department can 1 THE COURT: I'm in the ballpark,

2 never bind my clients by their mistake. My clients 2 Mr. Brown.

3 pled the quantity they were entitled to. They're 3 MR. BROWN: 13.86 is claimed. 12.32 is

4 entitled to have their trial on that quantity. 4 available under the three decreed rights.

5 If water resources wants to give part of that 5 THE COURT: 13.86 is claimed?

6 quantity to someone else and even convince the court 6 MR. BROWN: Yes.

7 through a settlement procedure that that quantity is 7 THE COURT: Okay. I thought you said one

8 appropriate to go to someone else, they can do that. 8 eight. All right.

9 But as a matter of due process, that can't bind this 9 Have you had a chance to speak with IDWR,
10 court; and that can't deprive my clients of their 10 Mr. Brown, to see if some of these can be settled; or
11 due-process right to prove their entitlement to the 11 do they all have to go to trial?
12 quantity they claim. If -- 12 MR. BROWN: Your Honor, I asked them to let
13 THE COURT: Mr. Brown, let me ask, just so 13 me know what they -- apparently they were unaware of
14 1 know where I'm at, there's 26.7 claimed, correct? 14 the other two rights, or had not put the other two
15 MR. BROWN: Yes. 15 rights into their analysis until recently. And the
16 THE COURT: Okay. Of that, how much has 16 first response I had this morning was we can't do -- my
17 been decreed to Buckeye? 17 understanding is they're not going to do anything about
18 MR. BROWN: 11.9 is my understanding. 18 it because they understand that the places of use
19 THE COURT: And the other parties, too. So 19 claimed by my clients are not within the places of use
20 how much, in other words, how much is now currently 20 of the other two rights, which --
21 claimed by the remaining 3 ﬁghts; and how much is 21 THE COURT: And you can show, Mr. Brown,
22 available to the remaining 3 rights? 22 that those transfers occurred prior to the mandatory
23 MR. BROWN: Well, Your Honor, the total 23 transfers?
24 amount that's been recommended is 19.54. 11.9 has gone 24 MR. BROWN: No, but I -- I can show that
25 to the Buckeye. 25 some of them have, but not necessarily under those two
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1 rights. What I can show is that those other two rights 1 these within 45 days.
2 should have gone to the Buckeye because part of those 2 Before we get to that, yeah, what -- can you be
3 other two rights, if they went to the Buckeye, the 3 ready within 45 days, Mr. Brown? We're pretty packed
4 places of use for my guys under the 03 rights would be 4 within that time period.
5 just fine. 5 MR. BROWN: We have several trials
6 In other words, we're playing with labels here. 6 scheduled for the last couple weeks in May -- or
7 1 think we're wasting a lot of time by saying, well, 7 through May. I think a better time would be maybe mid
8 we're going to decree this under the 05, the 03, or the 8 June or later.
9 019 rights; and we're going to look at the place of use 9 THE COURT: Mid June? How many days do you
10 in the decree, when all three are for the same ditch, 10 think this is going to take, Mr. Brown?
11 the same priority date. The only thing different is 11 MR. BROWN: I would think it's probably
12 the number you attach to them. 12 going to take three days.
13 THE COURT: All right. Anything else, 13 THE COURT: Three days?
14 Mr. Brown? 14 (DISCUSSION HAD OFF THE RECORD)
15 MR. BROWN: Well, that, Your Honor, plus I 15 THE COURT: What's the second Monday in
16 think if we get into this, I think you're also going to 16 June, Mr. Brown?
17 see that the amount allocated to Buckeye Farms was 17 MR. BROWN: The 8th.
18 never used on the present Buckeye Farms to which it's 18 THE COURT: Okay. Let's tentatively
19 been allocated until the Seventies, after the mandatory 19 schedule this for the 8th through the 10th, 9 o'clock.
20 transfer permit. Because as a matter of fact the 20 MR. BROWN: Can I have a minute,
21 Buckeye Ditch never ran to the present Buckeye Farms 21 Your Honor?
22 when those rights were established. 22 THE COURT: Yeah. Mr. Harbison, while
23 So if there is an error in allocation, it is 23 Mr. Brown is speaking, do you have anything to add to
24 certainly an error in giving 11.9 to Buckeye Farms out 24 the court that you wish to say?
25 of the Buckeye Ditch. Because we'll be able to 25 MR. HARBISON:  Not at this time.
Page 141 Page 143
1 undisputably prove that ditch never ran to the 1 THE COURT: Are you going to be ready for
2 present-day Buckeye Farms until the Seventies. It ran 2 trial on the 8th, June 8th?
3 to my clients' places of use. 3 MR. HARBISON:  Yes. I'd like to talk with
4 And, for the record, I want it to be pointed out 4 Mr. Brown after this to see if he'd put me in with the
5 that when the department made this settlement they have 5 group.
6 already told us at the last conference we had they 6 THE COURT: Okay.
7 looked to their theory of current beneficial use in 7 MR. BROWN: Your Honor, this, I think this
8 allocating, not to where was the use when the right was 8 may -- I think this is pretty pertinent to the
9 established as our Supreme Court says we must. So 9 scheduling of this. In this case we essentially have
10 they've essentially admitted that they didn’t even look 10 like five or six parties who are probably, as far as I
11 at the fact that the ditch went to all my clients, not 11 know, not going to be opposing each other. Buckeye
12 the Buckeye, at the time the right was established. 12 Farms attempted to intervene and was denied
13 In other words, I think we can avoid most of the 13 intervention. So I assume that's not going to change.
14 dispute, though. I mean we could come down to this 14 So essentially it is the burden of six different
15 foot and a half of water, the difference between the 15 parties to disprove the recommendation of water
16 25.16 and the 26.7 claimed. We could still have that 16 resources, to rebut the presumption, and then put on
17 battle. But I think we ought to be able to resolve the 17 persuasive evidence of their contentions. I'm very
18 rest of it. 18 concerned in this case, especially in light of the
19 And, you know, if not, I will tell the court, 19 experience I've had over the past two weeks, which is
20 though, my clients are probably not going to resolve 20 receiving, as this court knows, recommendations or 706
21 this piecemeal. Because they want to be able to show 21 reports, if you will, from the department in several of
22 the whole picture to the court at a trial, if need be. 22 these Hagerman cases. And the concemn is this. I've
23 And I think they're entitled to do that. 23 got a moving target.
24  THE COURT: All right. Mr. Brown, how long 24 THE COURT: Well, let's back —
25 do you need to get ready for trial? 1'd like to set 25 MR. BROWN: The --
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1 THE COURT: -- back, back, just a little 1 purpose of going off the record was to identify the
2 bit back, Mr. Brown. These are all Class 1 subcases. 2 cases before the court today that had amended claims.
3 All right. So in those subcases generally what happens 3 And the only amended claim was in 3C.
4 is the court does not request affidavits. 4 Mr. Brown, do you want to respond to that?
5 Before I get to that, let me ask you, 5 MR. BROWN: Yes, Your Honor. That is a
6 Mr. Marshall: Generally in Class 1 subcases you 6 claim by Mr. Babington. That was a claim, I
7 present any relevant licenses or decrees. You also get 7 understand, that was made based on some recommendations
8 to introduce a shape file. 8 and some discussions with water resources. They would
9 Is there anything else you wish to present that 9 recommend perhaps more than he had claimed out of the
10 you believe might be relevant to the court? 10 excess of what -- the 20 feet they had allocated if
11 MR. MARSHALL: Your Honor, two things. First, (11 some other things happened.
12 I'm not positive that each of these are Class 1 12 But, in any event, Mr. Babington would ask the
13 subcases. Some of them might be Class 2s. 13 court to allow him to withdraw that amendment and stand
14 THE COURT: How are any of them Class 2? 14 by his original claim.
15 MR. MARSHALL: Your Honor, the 3B right, the 15 THE COURT: Very well. The motion to
16 claim is for 7.16 cfs. The recommendation is for 16 withdraw the amended claim that was filed in 3C,
17 5 cfs. So that makes that a Class 2 subcase. 17 Mr. Brown, the court will grant your motion. If you
18 THE COURT: Okay. So both basically -- 18 would, prepare a motion withdrawing the amended claim.
19 MR. MARSHALL: 3A is also Class 2. 19 MR. BROWN: I will, Your Honor.
20 THE COURT: All right. 20 THE COURT: For the record, we will proceed
21 MR. MARSHALL: It's close. 21 on the initial claim. Very good. Okay. So we don't
22 THE COURT: Do you want to proceed on those 22 have any amended claims before the court today.
23 like they're 2; or do you want to forgo filing 23 We do have two Class 2 subcases; and that would
24 affidavits in these cases? 24 be right A claimed by Mrs. Rea and right 2 -- or I'm
25 MR. MARSHALL: 1 think at this point we would 25 sorry, B claimed by Kingston Properties.
Page 145 Page 147
1 prefer to file affidavits in these cases. 1 MR. MARSHALL:  Your Honor, I think 3L is also
2 THE COURT: Okay. Very well. In those two 2 a Class 2 case, the Babington right.
3 cases, those are the only ones you can file affidavits 3 THE COURT: All right. That would be --
4 in. 4 very well. Right No. 3L also is a Class 2 case. All
5 MR. MARSHALL:  Your Honor, I should point out 5 right.
6 also that some of these claims -- the 26.7 cfs that has 6 Mr. Clelland -- or, Mr. Marshall, none of these
7 been referred to as claimed was as of November. I 7 involve amended claims. So how quickly -- I'm not
8 believe some of these claims have since been amended. 8 going to change the date; but you just give me a date
9 I believe that number might be higher now. 9 now that you can file these affidavits by.
10 THE COURT: Have you amended any of these, 10 MR. MARSHALL:  Your Honor, may I ask a
11 Mr. Brown? 11 question?
12 MR. BROWN: Some of them have been amended, |12 THE COURT: Yes.
13 Your Honor. I'm not sure -- I don't have a sum of all 13 MR. MARSHALL: I'm curious as to the 05 and
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of the ones I don't represent, so I can't tell you.
Since November, I don't believe that I've -- we have
not claimed more in any of these cases since last
November. My clients haven't claimed more water.

MR. MARSHALL:  Your Honor, I'm pretty sure
that at least Babington has amended his claim. As I
look at this spreadsheet in the record, the claims --

THE COURT: Okay. Mr. Marshall, I'm going
to go off the record for a second so we can -- let's go
off the record.

(DISCUSSION HAD OFF THE RECORD)
THE COURT: We are back on the record. The
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the 019 right. The department doesn't dispute that
those rights exist, aren't available. We don't dispute
that there hasn't been any claims filed on them. If
people file claims on them, the department is certainly
willing to look at those.
THE COURT:
that's necessary. You know, I'll perhaps take it under

Mr. Marshall, I'm not sure if

advisement, perhaps not.
What I'm hearing is that when the parties came in
and claimed they didn't claim under a particular
right. They made a claim, and you assigned the right
to the claim.
Page 148
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1 Is that a true statement?

2 MR. MARSHALL: That is a true statement,

3 although we looked also at the places of use that

4 people were claiming and saw what rights were being

5 claimed.

6 THE COURT: Understandable, Mr. Marshall.

7 1 understand that. I think since you were the one who

8 allocated the rights, certainly now during this

9 process -- now after the fact, you've designated after

10 they've filed. I'm sure that you can designate 5 and

11 19 any way you see fit at this point in time.

12 MR. MARSHALL: Were they claimed.

13 MR. BROWN: Your Honor, may I make the

14 record clear?

15  THE COURT: Yes.

16 MR. BROWN: Mr. Kingston, Mr. Harbison, and
17 Mr. Simcoc all claim rights within the place of use of

18 05. The statement is simply not true by water

19 resources.

20 THE COURT:
21 that rights -- they were claimed. The department,

Well, the court views it is

22 after the fact, assigned numbers to those.

23 The department, if you wish or not wish, at this

24 point in time assign right 5 and 19 any way you see fit
25 without the necessity of an amended claim.
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1
2
3
4
5
6

THE COURT: And the --

MR. BROWN: My concemns in this case, as
far as getting a date, are this: I've got trials
scheduled essentially nonstop from the 11th through the
28th of May.

THE COURT: Well, I can move that trial
date back a little bit, too. It's not a real big
problem.

MR. BROWN: I just, I need -- I mean we're
talking about trying 10 square miles of ground here. I

need more than a week or two to prepare.

THE COURT: Mr. Marshall, AO1 says
14 days. And you're asking for two and a half months.

MR. MARSHALL: Correct, Your Honor. AO1 also
requires trial within 45 days.

THE COURT: Well, that's for Class 1. And
you've told me that there's three Class 2s, so —

MR. MARSHALL: Well, how about May 1st?

THE COURT: How about April 15th?

MR. MARSHALL: Can we make it April 17th, a

MR. MARSHALL:
to assign the 5 and 19 right.

THE COURT: Well, that's fine. That's your
choice. Okay.

Mr. Marshall, the question before you is: You
wish to file affidavits for these Class 2 rights. When
do you wish to file them by?

MR. MARSHALL: We would like to file
affidavits, our director's reports and the supplemental
reports in the Class 2 cases.

THE COURT: Normally, Mr. Marshall, under
AO1 they’re filed within 14 days of today. But you
tell me -- give me a reasonable day.

MR. MARSHALL: Since the trial is not until
June, I would request that we have until sometime in
May to file those reports, the second week of May.

THE COURT: All right. You better
designate a date very shortly thereafter that Mr. Brown
can depose those witnesses and make them available here
in Twin Falls. That's --

Mr. Brown, correct me if I'm wrong, that's the
method that you've spoken with Mr. Anderson about?

MR. BROWN: Your Honor, I have spoken with
Mr. Anderson. He was going to submit a proposal to
me. I've not received that.

At this point we're not going
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Friday? It gives us the full week to get those done.
THE COURT: April 17th itis. All right.
Mr. Brown, given that date --
MR. BROWN: Your Honor, I'd like at this
point to make a motion in limine orally.
Page 151
THE COURT: Go ahead.
MR. BROWN: I think the record fully

establishes that the department elects to stick by its
original recommendations. It elects not to assign 05

or 019 rights. It elects to put us to the burden of
overcoming the presumption of that original
recommendation. Yet it apparently seeks to come in and
file affidavits based on new information.

If the court is going to use the recommendations
originally filed and require us to rebut those, then it
should require and limit the testimony of the
department to the basis for those recommendations. We
should not have a moving target on the one hand, but
evidentiary presumptions to overcome and trials to
prepare for based on the original recommendation which
is something different on the other hand.

So if the court would like to use them as an
expert and have them report the evidentiary basis for
their original recommendations, I have no problem with
that. I have a problem with the court allowing them to
make reports, as they have done to me in several cases
recently, based on new information. In other words, 1
come to your court; I educate them; and they come up
with new evidence. Yet I still have to rebut the

original recommendation because they elect not to
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24
25

change it.

They are strong-arming my clients. And they're
making a farce out of the statute which requires them
to accurately report in the first place.

So I'm asking the court either, A, order them to
change their recommendations to their best information;
or, B, only present evidence based on their original
recommendations. They can't have it both ways. It's
simply not fair, nor is it, I think, what the court
ever intended.

I think what the court needs to do is if the
department screwed up in the first place, if they for
whatever reason, however innocent, made an error in
their original recommendation, fine. Let them come in
and report only on what their original recommendation
is so the court will see in cases like this that they
didn't even include these two other rights. Don't let
them come into court now and say Judge, well, Mr. Brown
is wrong because we also looked at place of use when in
fact the overlapping place of use shows, if they would
have looked at place of use, they would have known
three of these rights fell within the 05.

They're playing games with the court. They're
playing games with my client. And now I suspect I'm
going to receive affidavits based on however much time
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THE COURT:
MR. BROWN:
THE COURT:

1 Very good. The court --

2 Your Honor --

3 Wait, Mr. Brown. The court

4 will not consider any facts supplied by the department

5 dealing with an investigation after the recommendations
6 were made.

7 MR. MARSHALL: Okay. Can you clarify for me
8 what you mean by not talking about rights 5 and 19?

9 THE COURT:
10 include them.

11 MR. MARSHALL:  Okay.

12 THE COURT: It's real simple. You had a

13 factual basis to file your recommendation. That was, |
14 take it, based on some investigation. Whatever will be
15 contained in your affidavits will be applicable to that

16 investigation. '

17 MR. MARSHALL:  Certainly.

18 MR. BROWN: Your Honor, for the record, you
19 will be seeing affidavits of their experts -- and ['ve

20 just received this in several cases. Mr. Peppersack

21 happens to be the person they are saying is their

22 irrigation requirements expert. He was deposed in

23 April of '95. He claimed not to be an expert at that

24 point in time.

25 THE COURT:

Well, you elected not to

Wait, Mr. Brown. Ican't
Page 155
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they can get out of the court for yet another opinion.

The opinion they may have changed to is
irrelevant. If they have not changed their
recommendation, I should not have to challenge anything
they do beyond their recommendation.

THE COURT: Mr. Marshall.

MR. MARSHALL:  Your Honor, I'd Jjust say at
this point filing reports that describe how we
recommended the original quantities.

THE COURT: Very well. You've elected not
to include 5 or 19. You will include the
recommendations, the investigation that predated the
recommendations.

Do you understand what I'm saying?

MR. MARSHALL: No.

THE COURT: You filed those
recommendations. You had a reason for doing it.

MR. MARSHALL: Right. Certainly.

THE COURT: You file -- anything within
your affidavit will deal with the investigation that
predated the recommendations, or the investi gations
that led to the recommendations.

MR. MARSHALL: That's fine, Your Honor. I
don't believe there's been any investigation since that
time.

Page 154

anticipate -- Mr. Brown --

MR. BROWN: I just want it on the record
what I'm saying so that when they change their mind it
shows. Your Honor, when you say hold them to their
original recommendation, I assume you mean hold them to
what they originally -- the reason --

THE COURT: That's what 1 just said.

MR. BROWN: -- they originally recommended
the number of inches per acre. And I can tell you in
numerous cases recently I have received recommendations
based on apparent new science.

THE COURT: Mr. Brown, okay, I'm going to
stop you. For the record, for your record, there is
nothing before the court. There are no affidavits in
these cases yet. I've made my order, and you will

OV 0 A AW N =
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prepare an order consistent with your motion in limine
which I've granted. You'll prepare an order. Any
facts supplied by the department after the
recommendations were entered will be stricken, period.
Okay. Mr. Brown, are there -- we've got an
affidavit date of April 17th. Do you have a date that
depositions can be taken?
MR. BROWN: Your Honor, I'd prefer to leave
24 that open just because my schedule is pretty closed
both through the end of April and early May with trials
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1 in other cases in this court. So in order to 1 MR. BROWN: Thank you, Your Honor.
2 accomplish what Mr. Marshall and I talked about, 1 2 THE COURT: Anything else?
3 think we ought to remain flexible. 3 MR. BROWN: No, Your Honor.
4  THE COURT: All right. Is there any 4 THE COURT: All right. We're off the
5 problem with the affidavit cutoff date of the trial S record. .
6 still proceeding on June 8th through the 10th? 6 (PROCEEDINGS ADJOURNED)
7 MR. BROWN: No, Your Honor. 7
8  THE COURT: All right. 1don’t thiok I'm 8
9 going to set any discovery cutoff dates because I think 9
10 that gets everyone in problems when I do that. 10
11 Mr. Brown, I take it you'll proceed under your 11
12 memorandum of understanding that you're developing with |12
13 Mr. Anderson on how to take these depositions, when, 13
14 where and how. 14
15 MR. BROWN: Yes, Your Honor. 15
16  THE COURT: Okay. 16
17 MR. BROWN: We'll let the court know if 17
18 that doesn't work. 18
19 THE COURT: Are there any other matters 19
20 that we need to take up, Mr. Marshall? 20
21 MR. MARSHALL: No. I would just like to 21
22 restate one thing. The 19 right, I would just like to 22
23 restate the department is certainly willing to take a 23
24 look at the 05 and the 019 rights if people were to 24
25 claim them to see if they could be allocated in hopes 25
Page 157 Page 159

of not going to trial on this case.

The department feels tbat these rights, they'd
have to show an accomplished transfer. Most claimants
would have to show an accomplished transfer of these
rights to claim them. If they could, it's possible
that we could recommend these rights without a trial.

THE COURT: Well, all I'm saying,

Mr. Marshall, from the court's perspective, you can
settle or not from this day forward uatil June 8th.
They filed the claim. They didn't file the claim under
a particular right. You assigned the right. I take it
that you can assign right 5 or 19 any way you wish or
don't wish. It's all up to you.

So either do it or don't. We're going to have a
trial on the 8th through the 10th. All right?

MR. MARSHALL:  Very well.

THE COURT: Mr. Brown.

MR. BROWN: I understand the court to be
saying they could settle based on those rights; but
they're not to be presenting evidence based on those
rights unless their original recommendation was based
22 on those rights.

23 THE COURT: That's correct. The motion in
24 limine will stand, Mr. Brown. You will file an order
25 consistent with that motion.
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PATRICK D. BROWN, P.C.
LAW OFFICES

May 14, 2001 RECE
Iy Ey
May ,
!
M_” < 20_!7]
Steve Clelland Soun., Water
|daho Department of Water Resources ™ Ry Ol

1341 North Fillmore, Suite 200
Twin Falls, ID 83301

RE: Subcases No. 36-00003, 05, and 019
Dear Steve:

Enclosed are some materials that may help you understand the explanations |
have given about the nature and extent of ownership and use of the 03,05, and 019
rights.

1. Atable of dates, facts, and sources of the facts is included. It summarizes the

most important ownership and use facts. The deeds and transcripts that reflect
the events are referenced in the source column.

2. An outline of the pertinent sales and trades of water, including an accounting for
the decreed amounts at each stage.

3. The pertinent deeds, agreements, and testimony given under oath at the trial in
1998. (Tabs 1-23)

4. The GIS photos, amended to show the POUs, with a curt statement of some
reasons why they are claimed as shown. (Tab 24)

5. The measurements for the Babington, Simcoe and Rea use, along with the duty
of water results from Brockway Engineering.

In short, in 1932 the land was owned by the three named in the New
International Decree. Then, by 1941, May Gardner/Enterprise Land Co. owed it all,
except the part it gave to Clifford for the Amanda Gooding property and the part it
traded with H. J. Bell for his property. In the 1960’s, the present day Buckeye was sold
to Hap Erwin. He bought undivided interests in the water. After that several
transactions involved both land and water. The present day owners and their
predecessors generally used more water than specified in the initial deeds.

109 SOUTH ADAMS STREET » JEROME, IDAHO » 83338
PHONE: 208-644-1967 » FAX: 208-644-1970



PATRICK D. BROWN PAGE 2 MAY 14, 2001

Consequently, the SRBA forced the owners into potential litigation with one
another over who used how much water. Adverse possession, forfeiture, and other
hostile types of cases are one means the neighbors could have used to sort out
ownership of the water. Instead, they agreed to amicably allocate the water based on
historic, actual use. The more recent deeds and agreements reflect this.

While some may argue that Babington and Simcoe, for example, should not be
able to combine the proportionally larger amount of water each acquired in their later
purchases with the 1” per acre initially deeded, this is nonsense. The entire purpose of
statutes like I.C. §42-1425 through §42-1427 is to update the decrees, especially where
they were ambiguous when made or subsequent changes like the 1941 consolidation of
properties does not clearly track the changes in water use.

These claimants seek nothing more than to have the SRBA decree fairly and
accurately reflect the uses since the forties. | would think this is precisely IDWR’s goal.

Toward that end, | submit it is cleaner and more accurate to assign a single right
number to each owner’s claim(s), perhaps with the comment that they constitute a
combination of the 03, 05, and 019 rights. Any attempt to segregate the water
according to the three numbers is futile, as they have been mostly used homogenously
under the September 10, 1884 priority since the forties. More importantly, it serves no
purpose.

If you have any questions, please give me a call.

Patrick D. Brow
Attorney at Law

pdb/tf
enc.




Master Buckey Rights 36-00003 -05 -19 - Fact Report

5/14/2001 5:24:45 PM

| Date & Time

| Fact Text

?2/??/1932

Other rights are the 01 right from the Hunt ditch for
12.0cfs and the 02 right for 12. cfs from the pipe ditch

! Sb@rce(s)

| 29/29/1932

Thu 09/19/1940

At that time there were 3 parcels of land (1) the

Buckeye Ranch ground (03 right); (2) the Amanda
Gooding property(05 right); and (3) the Harlan Verl Bell
property (019 right),, all with Sept.10, 1884 priority.

The Buckeye Ranch passed from New Int'| Mort. to
May Gardner Enterprise Land Co.with all appurtenant
water.

; Deed recorded that date
|

Mon 02/03/1941

May Gardner Enterprise Land Co and HJBell swap
land, HJBell getting 1.6 cfs of 1884 water ( specified in
deed) and the land presently owned by Edna Rea; May
Gardner Enterprise Land Co gets the 019 land and
appurtenant water.

| Two deeds recorded that date

[ Tue 12/23/1941

May Gardner Enterprise Land Co acquires the Amanda
Gooding (05) land and appurtenant water from H.and
N. Clifford, who had acquired it from Gooding

Deed recorded that date

| 22/22/1943
|

May Gardner Enterprise Land Co passes away leaving
all involved land with water rights ( except the present
day Edna Rea property) to RBGardner

Quitclaim deed recorded 2/1/44, deed_ recorded
12/28/45 and final distribution of the May Gardner
Enterprise Land Co estate recorded 2/2/46.

[ > Mon 02/03/1941
|

HJBell and his wife, Edna Rea, own the 1.6 cfs of 03A
Notice of Claim Rea/Bell water and property on which it
is claimed

| > Tue 12/23/1941 to 22/22/1960

All land except Edna Rea's is owned by May, then
Robert B. Gardner, and all 3 rights of same priority date
are used without separate accounting through Buckeye
ditch

Trial testimony p. 281, I. 12 thru p. 284, |. 1

| Fri 03/25/1960

Robert B. Gardner sells the present day Buckeye
Ranch ground to Erwin

Deed of that date

| Fri 12/14/1973

Erwin sells present day Buckeye Ranch to Buckeye
Land Co.

Deed recorded that date

Thu 05/31/1973

Robert B. Gardner and Barbara Gardner sell to R.E.

Deed recorded that date

Page 1



Master Buckey Rights 36-00003 -05 -19 - Fact Report

5/14/2001 5:24:46 PM

| Date & Time

| Fact Text B | Source(s) -

sk

lSept. 10, 1884 priority

' Shotwell 40 acres of land presently owned by Doyt .
Simcoe with 40 shares of Buckeye ditch water with

| Thu 07/25/1974

| R.E. Shotwell sells 30 acres of Doyt Simcoe place and | Deed recorded that date
| 30 shares of 1884 Buckeye shares to Ken Marshall

| Thu 09/05/1974

| Fri 10/11/1991

| R.E. Shotwell sells 10 acres of Doyt Simcoe place and | Deed recorded that date
| 10 shares of 1884 Buckeye shares to Ken Marshall

Ken Marshall sells 40 acres and 40 shares of Buckeye J Deed recorded that date
Ditch Company water to Doyt Simcoe [

Thu 05/16/1974

Robert B. Gardner and Barbara Gardner deed lot 19 of ! Deed recorded that date
| the present day Lynn Babbington property to M.Engles

| (her son) with 15" of Billingsley Creek water through the
| buckeye ditch

| | Wed 03/31/1993
|

Barbara Gardner sells lot 18 of the present day Lynn Deed recorded that date
Babbington property to Lynn Babbington and warrants :
14 shares of Buckeye ditch water

| Wed 01/13/1993

| M. Engles sells lot 19 of the present day Lynn Deed recorded that date
Babbington property to Lynn Babbington and warrants

15" of Billingsley creek water through the Buckeye ditch |

‘ Thu 12/26/1974

Robert B. Gardner and Barbara Gardner deed the Deed recorded that date
present day McClure Harbison property to L. and M.
Garner with 15" of Billingsley Creek water dated

9/10/1884

Thu 10/28/1993

L. and M. Garner sell the present day McClure Deed recorded that date
Harbison property to McClure Harbison with 15" of

Billingsley Creek Buckeye ditch water dated 9/10/1884

|
i Tue 10/04/1994
|

Barbara Gardner, personally and as personal Deed recorded that date
representative for the estate of Robert B. Gardner

| transfers their property to a family trust

[ Tue 11/07/1995

|

| Barbara Gardner, for the trust, sells all but a small, | Deed recorded that date
reserved piece to Wickham and Bothwell and warrants

water at 1" per acre as set forth in the original 03B

Page 2



Master Buckey Rights 36-00003 -05 -19 - Fact Report 5/14/2001 5:24:47 PM

Date & Time | Fact Text | Source(s)

** Notice of Claim Kingston claim

| *%*

|
‘ [ Thu 01/04/1996 Wickham and Bothwell sell what they bought to Dave | Deed recorded that date
i

Kingston with the 03B water claimed
- - — — N |

Barbara Gardner sells her remaining 134" of water Agreement recorded that date; and Testimony, p. 307. |
[ appurtenant to her small parcel and the rest of the
‘ ranch to Dave Kingston with the understanding that
Dave Kingston agrees to give Doyt Simcoe, Lynn
/ : Babbington and the others the water they used above
the 1" per acre transferred by warranty to each. She
receives a road and maintenance in exchange.

Mon 11/03/1997

| ??2/??/1936 The Pipe Ditch that brought water to the present day ' March 6, 1998 testimony of Verl Bell, transcript p.277,
Lynn Babbington and Doyt Simcoe properties “ fell into | .12-21; p. 283, I. 1-22.
disrepair and was abandoned in the mid to late '
Thirties." The Buckeye ditch water has been used on
those properties since then.

i
Fri 01/07/1994 | Barbara Gardner selis 18.5 acres to Doyt Simcoe with | Deed recorded that date.
| 37 inches of Buckeye Ditch water

r_
|

Page 3



Ownership of the land and water rights with September 10, 1884 priority:
1) 1932

a) New Internal Mortgage Co.  36-00003 on area identified in yellow on GIS 20.0
cfs
b) Amanda Gooding 36-00005 on 80 acres identified in purple on GIS 3.0
cfs
¢) Harlan Bell 36-00019 on area identified in blue on GIS 2.16
cts
d) total decreed water 25.16 cfs
2) 1941 to 1960 -Gardner aquires a 3 rights except the 03 water to HJBell and Lloyd:
a) May Gardner/Enterprise Land Co. then R.B. Gardner 23.16 cfs
i) from New Intern'l (1940);
ii) swap with HJ Bell (1941); and
iii) Clifford (1941)( who had purchased from Amanda Gooding)
b) Harlan Bell and Edna Rea
i) swap with May Gardner (1941) (03A) 1.6 cfs
¢) Gardner tranfers to Lloyd (1959) .4 cfs
d) total decreed water 25.16 cfs
3) 1960- Gardner sells part of Ranch to Buckeye Land Co.:
a) Gardner keeps 11.16 cfs
b) Gardner sells to Erwin 12.0 cfs

i) (who later quit claims to Donnie McFadden who sell to what is now the Buckeye Ranch)

i) this sale is confusing because the deed says 3 second feet and a undivided three quarter
interest in the water is conveyed. The best evidence of what the Buckeye Ranch thinks it
owns, in other words, what it thinks the undivided interest and 3" represent in terms of use, is

claim O3H for 12.0 cfs and no claims to the other two rights.
c) Harlan Bell and Lloyd
d) total decreed water

4) 1960 to 1990- Gardners sell more land and water:

a) Gardner keeps 9.56 cfs

b) Gardner sells to Shotwell (1973) .8 cfs
i) (who later sells to Marshall then Simcoe)

c) Gardner gives to Engles (1974) 3 cfs
i) (who later sells to Babington)

d) Gardner gives to L. and M. Gardner (1974) 3cfs
i) (who later sells to Harbision, McClure)

e) Gardner sells to Vernon (19--) .2 cfs

f) total of Gardner's water in 1960 11.16 cfs

5) 1990 to present- more land and water sold, including to match water use with land:

2.0 cfs

25.16 cfs

a) Gardner sells additional land (not Engles) and water to Babington (1993) .28 cfs
b) Gardner sells to Wickham and Bothwell (1995) 7.16 cfs

i} (who later sell to Kingston)

c) Gardner sells additional 18.5 acres to Simcoe (199-) .74 cfs
d) Gardner sells her remaining water to Kingston to be distributed per user agreement 1.38 cfs

i) The deed says 134" are being sold, but she only owned 69"( 1.38cfs)



6)

if) This 1.38 cfs passed to Kingston, and per agreement between he, Simcoe and Babington

iif) Babington get .38 cfs of this to reflect longstanding actual use.
e) total of water kept by Gardner before 1990

CURRENT OWNERSHIP:

a)
b)

c)
d)
e)
f)
9)
h)
i)
)
k)
)}

m) total water claims and decrees.

Kingston L.P. 7.16 cfs  358.0"
Kingston L.P.* 1.37cfs  68.5™
i) (" due to rounding, this amount calculates to 1.37 or 1.38 cfs)
Babington .30 cfs 15.0"
Babington .28 cfs 14.0"
Babington .38 cfs 19.0"
Simcoe .8cfs 40.0"
Simcoe .74 cfs 37.0"
McClure

Rea

Buckeye

Vernon

Lloyd

9.56 cfs
8.53 cfs 426.5"
.96 cfs 48.0"
1.54 cfs 77.0"
.24 cfs 12.0"
1.6 cfs 80.0"
11.9 cfs 595.0"
.20 cfs 10.0"
.19 cfs 9.5"
25.16¢cfs  1258.0"
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No. 78214
: THIS INDENTURE, made this 16th day of September in the year of our Lord One
Thousand Nine Hundred and forty,
; BETWEEN New International Mortgage Bank, Ltd., a corporation organized and exlst-
ing under and by virtue of the laws of the Kingdom of the Netherlands, the party of the
'first part, and Enterprise Land Company, a corporatlon, the party of the second part,
; WITNESSETH: That the sald party of the first part,for and in conslderation of
. the sum of Ten ($10.00) Dollars, and other valuable considerations, legal tender of the
United States, to 1t in hand paid by the sald party of the second part, the receipt whereotf
18 hereby acknowledged, does by these presents Grant, Bargain, Sell and Convey unto the
sald party of the second part, the following described real property situated in the County
of Gooding, State of Idaho, particularly bounded and described as follows, to-wilt:
Outlots One (1) to One hundred thirty-four (134) inclusive, of the Buckeye Ranch
as platted of record in Goodlng County, Ideho, together with all water ani water

rights appurtenant thereto, including (but not limited to) rights awarded to sald

b




—_—— - =t =M

lands by the decree in the case of New International Mortgage Bank, Ltd., a corp;

oration, vs. Idaho Power Company, a corporation, et al, recorded in sald Gooding
County, April 19, 1932, in Book 6, page 31 of the records of Jjudgments of said
County, excepting outlots 16, 27, 37, 124 and 125.

(422,00 INTERNAL REVENUE STAMPS, ATTAGHED & CANCELLED)

TOGETHER WITH ALL AND BINGULAR the tenements, rights, easements, heredltaments
and appurtenances thereunto belonging or in anywlse appertaining, EXCEPTING, however, roads,
school-house sltes, cemetery sites, righte of way, flumes, ditches and éasements heretofore
granted or exlsting.

TO HAVE AND TO HOLD the sald premises with the appurtenances, unto the sald party
of the second part.

And the above bargalned and granted lands and premises, 1n the qulet and peaceful
possession of the saild party of the second part, against all persons lawfully claiming or
to elalm the whole or any part thereof, the sald party of the first part will Warrant and
Defend as to 1ts own acts and deeds. }

Al

IN TESTIMONY WHEREOF, the sald party of the first part has caused 1ts corporate
name to be hereunto subscribed and these presents to be executed by its Attorneys in Fact,
duly authorized thereto, the day and year first above writen.

(NO CORPORATE SEAL) NEW INTERNATIONAL MORTGAGE BANK, LTD.,

By Bradley W. Young, Its Attorney 1n Fact.
By A, J. Prins, Its Attorney in Fact. '

STATE OF WASHINGTON, )
County of Spokane. ;SS

On thies 16th day of September A. D., 1940, before me personally appeared Bradley
W. Young and A. J. Prins, to me known to be the Attorneys in Fact of the New International
Mortgage Bank, Ltd., the Corporation that executed the within and foregolng instrument,
and acknowledged the sald instrument to be the free and voluntary act and deed of sald corp-
oration, for the uses and purposes thereln mentioned, and on oath stated that he was auth-
orizee to execute sald instrumeht .

IN WITNESS WHEREOF; I have herainto set my hand and affixed my official seal the:

day and year firet above written.

(NOTARY SEAL) Gladys Myers, Notary Public in and for
the State of Washington,
reslding at Spokane, Wash.
My Commlssion Explres April 26th, 1942,
mi1ed for record at request of New Internat. Mtg. Bank at 4:30 P. M., Sept. 19, 1940.
rees, $1.20 Bert Bowler, County Recorder,

By Edith LaSalle, Deputy.
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DEED RECORD No. 31 0 162

'PROOFREAD # /) S——
No... 7946k ... .
@hiﬁ jﬁh?tﬁlﬁ'?. Made this 3lst day of December in the year of our Lord one
thousand nine hundred and forty , between

May Gardner, a widow, .
of Gooding County of Gooding State of Idaho

the part ¥ of the first part, and
H. J. Bell & Edna M. Bell, husband & wife,
of Hagerman Counly of Gooding State of Idaho

the part X8 of the second porl,
WITNESSETH, That said part ¥ of the first part, for and in consideration of the sum of

in Gooding County, State of Idako, {o-wil:

Southwest quarter of the Northeast quarter (sw: NEZ), Sec. 27,
Two. 7 8., R. 13 E. B. M., with 1.6 sec. ft. of the waters of Billingsley

ereck with priority of September 10, 1884, as awarded to said land in the

decree appearing in book 6, page 31, of the records of Judgments of said
Gooding county.
(Party of the first part has been a widow since April 13,1940).
(Said SW: NE: is sometimes known as and is the same as Outlots
1, 2, 20 and & of the Buckeye Ranch, according to the official plat of
gaid ranch of record in sald Gooding county).

($2.20 INTERNAL REVENUE STAMPS, ATTACHED & CANCELLED)

properly as well in law as in equity, of the said part Y of the firsl part:

claiming or to claim the same shall and will WARRANT' and by these presents Jorever DEFEND.

One Dollar and Other Valuable Considerations POLEARS,
lawful money of the Uniled States of America, lo her in hand paid by the said part les of the second part, the receipt whereof
is hereby acknowledged, he Ve granted, bargained and sold, and by these presenis do — grant, bargain, sell, convey and confirm, unio
the said part 1es of the second part, and lo their heirs and assigns, forever, all the following described real estate situaled

TOGETHER with all and singular the tenements, hereditaments and appurtenances thereunto belonging or in anywise apperiatning,
the reversion, and reversions, remainder and remainders, renls, issues and profits thereof, and all estate, right, title and interest in and to the said

T0 HAVE AND TO HOLD, All and singular, the above mentioned and described premises, together with the appurtenances, unio the

part ies of the second part, and o their heirs and assigns forever. And the said parl of the first part, and her
heirs, the said premises in the quiet and peaceable possession of the said part i1eg of the second'part, thelr heirs and assigns,
against the said party of the first part, and her heirs, and against all and every person and persons whomsoever, lawfully

In Witness Whereof, I have hereunto set my hand and affized my official seal, the day and year in this cerlificate first above wriilen.

the Btate of Idaho,
Regiding at Gooding, Idaho.
My commission expires 1943,

(NOTARY SEAL) . Branch Bird, Notary Public in and for

IN WITNESS WHEREOF, The said parl y of the first part hag hereunto set her hand  and seal , the day
and year first above writlen.
W;ﬁeﬁwﬂﬂﬂwﬂwmmf May Gardner (SEAL)
; (a widow) (SEAL)
(SEAL)
(SEAL)
STATE OF IDAHO,
88,
wnty of Gooding On this 3lst day of December in the year 19 Lo,
fore me, the undersigned ,a notary public in and for said County,
personally appeared May Gardner, a widow
known to me {o be the person whose name is subscribed to the within instrument, and acknowledged to me that  Ehe
executed the same. :

Recorded at the request of H. 0. Frazier .
at 1:15 ook P. M., 1his 3 day of February : A.D.19+1.
Fee,§ 1.20

Bert. Bowler

By.?_........Eﬁ.lth...La.Salla ............................... Deputy. _ County Recorder.
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NO... 79470 e
@hiﬁ jl‘h?ﬁhﬁ’?, Made this 10th day of December in the year of our Lord one
thousand nine hundred and forty , belween

J. H. Bell & Edha M. Bell, husband & wife
of Hagerman  County of Gooding State of Idaho
the part 1es of the first part, and
May Gardner, a wldow,

of Gooding Counly of Gooding State of Idaho
i thepart y of the second part, '
' ! WITNESSETH, That said part 1es of the first part, for and tn consideration of the sum of
j One Dollar end other valuable congiderations BOKEARS,
i lawful money of the United Siates of America, lo them in hand paid by the said part Y of the second parl, the receipt whereof
! is hereby acknowledged, ha ve granted, bargained and sold, and by these presenis do = grant, bargain, sell, convey and confirm, unlo
the said part Yy of the second part, and to her heirs and assigns, forever, all the following described real eslate situated

in Gooding County, State of Idaho, to-wit:

i Outlots Sixteen {16), Twenty-seven (27) and Thirty-seven (37), of the
{ Buckeye Ranch, according to the official vnlat of saild ranch of record
; in said Gooding County;

i With all water and water rights appurtenant, including (but not limited
§ to), the following: 2.16 sec. £t. of the waters of Billingsley Creek, with
priority of Sept. 10, 1884, and .5 see. ft. of the waters of Riley Creek,
with priority of Oct. 1lst, 1908, as awarded to Harlan Bell for use on the
above land in the decree recorded April 19, 1932, 1n hook 6, page 31, of
the records of Judgmente of sald Gooding County.

(Said J. H. Bell has had no other wife than said Edna M, Bell since
September 24, 1929).

(8ala JS H. Bell 1s sometlmes known as Harlan Bell, and sometimggﬂ¥g
H. J. Bell

($2. 20 INTERNAL REVENUE STAMPS, ATTACHED & CANCELLED)
TOGETHER with all and singular the tenements, hereditamenis and appurienances thereunto belonging or in anywise apperlaining,

the reversion and reversions, remainder and remainders, rents, issues and profits thereof, and all estate, right, title and interest in and to the said
property as well in law as in equity, of the said part ies of the first part:

TO HAVE AND TO HOLD, All and singular, the above mentioned and described premises, together with the appurtenances, unto the

part 'y of the second part, and to  her heirs and assigns forever. And the said part Les  of the first part, and  thelr
i hetrs, the said premises in the quiel and peaceable possession of the said part y of the second part, her heirs and assigns,
, against the said part 1eg.  of the first part, and thelr heirs, and against all and every person and persons whomsoever, lawfully

clatming or lo claim the same shall and will WARRANT and by these presents forever DEFEND.

IN WITNESS WHEREOF', The said parties of the first part ha ve hercunto set thelr hands oand seal 5 , the day
and year first above written.

B N——— e T T v L

SpnertxSexted: rokReliverrdiadiec Rresencexok 1 J. H. Bell (SEAL)
Edna M. Bell (SEAL)
(Husband and wife) (SEAL)
(SEAL)
STATE OF IDAHO, ]
County of Gooding On this 10th day of December in the year 19 1O,
before me, the undersigned , @ Notary Public in and for said County,
personally eppeared  J, H, Bell & Edna M. Bell, husband & wife
known to me to be the person 8  whose name S are subscribed to the within tnsirument, and acknowledged to me thet  the y
| executed the same.
' 5 In Witness Whereof, I have hereunto set my hand and affixed my official seal, the day and year in this certificate first above writien.

(NOTARY SEAL) H. O. Frazier, Notary Public in and

for the State of Idaho,
residing at Hagerman, Idaho.
My commission expires Mch. 23rd,19W44.

Recorded ai the request of Blssell & Bird
at 1:45  ocock  P.M., this 3 day of February A.D. 1941
Fee,§ 1. 20
Bert.Bowler

Byo..... Edilth..LaSallse Deputy. County Recorder.
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.PRGOF_READ

No, BZ1EE o
Chis Iudenture, Madewis  17tn day of Nnvember in the year of our Lord one
thousand nine hundred and  Torty-one , belween Howard F. Clif“~rd end Wora C, Clifforg,

husbend end wife, and who have been hurbend and wive since nrisp te June 12, 1939,

of Hrpermen County of Gonding State of Idoho

the part Lee  of the first part, and Mey Gardner, r widow,

of  Goodlng County of Gnoding Stais of Idaho
thepart 'y  of the second part,

WITNESSETH, Thatsaid part 1a¢  of the first part, for and in eonsideration of the gum of

$1,00 and ather cONELAS A tLANG==m=m e —m o m e o e e e e DOLTATRS,
lawful money of the United States of America, o them in hand paid by the said part ¥y of the second pari, the receipt whereof
is hereby acknowledged, he ve g , bargoined and sold, and by these presents do grant, bargain, sell, convey and confirm, unte
the said part y of the second parl, and o her heirs and assigna, forever, all the following deseribed real estate sitiiated

i Gooding (-'nu‘uly, State of Idako, lo-wil:
South helf of the Southeast Querter (o4 SE}), of Sec, 27,
Two. 7 S., R, 13 ¥, B. I,
(Thir conveyence ir friven to carry ont A contract far exchenge

nf lende between tha contrectins vnortier)

($ .55 INTERMAL REVEMIE STAIPS; ATTACHED & CAMCELLED)

TOGETHER with all and singular the { ts, heredil ts and eppur thereunto belonging or in apperiaining,
the reversion and recersions, remainder and rematnders, renis, 1ssues and profits thereof, and all estate, right, title and snlerest in and fo the sasd

property as well in law as in equity, of the said part ing Of the first part:

TO HAVE AND TO HOLD, All and singnlar, the above mentioned and described premises, logether with the app , unlo the
part Y  of the second part, end to  her heirs and assigne forcoer. And the said partLe®  of the first part, and  thelr
heirs, the said premises in the quiet and peaceable possession of the said part Y of the second part, her heirs and assigns,
againat the said part Les  of the firat part, and thairp heirs, and against all and every person and p h , lawfully

clasming or to claim the same shall and will WARRANT and by these presents forever DEFEND.

IN WITNESS WHEREOF, The said partiag of the first part ha ve hereunto set thaiy handa and seal® , the day
and year first abore writlen. ’

Skmmedx Soadest n o Dfavered: snishe Peesencevof Howard F, Cliffard (SEAL)
Nore ¢, Clifrord (SEAL)
(SEAL)
(SEAL)
STATE OF IDAHO,
88, .
County of Gooding On this 17th day ofMovembar n the year 19 11-1_
before me, tha undereirned . notrry nublic in and for said County,
personally appesred  Howard F., Cliffnord & Nore C, Cliffom, husband & wife N
known to me to be the person 8 whosename g AR subscribed lo the within instrument, and acknowledged to me that £ he ¥

exceuted the same.
In Witness Whereof, I have hereunto set my hand and affized my official seal, the day and year tn this certificale first above wrilten.

Hy commlseion exnires 194%

Brench Bird

Notary Public in and f£ar the
(NCTARY SFAL) State of IAgho

reeiding at Yarermen, Ifaho

Recorded af the request of Blaeell & Bird
at  WilO ook P, M., this 23 dayof  Dec, AD 1o 11
Fee,$ 1,20

Bart. Bowler.

By....Frances.Bighop Deputy County Recorder,

s
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recopriap Quit-Claim Deed Record No. 37, Gooding County, Idaho 2,

EIN. B BAAMASD FEASOAT.L0w

No. 89299,
Qﬂjiﬂ Zinhenture, Made the............DHR eemnnn38Y OF. January in the year of
our Lord one thousand nine hundred and............. Lorsy-Lour , bet : :
May Gardner, a widow since April 13, 1940,
of. Gooding , County of. Gooding State of.....13aho S
the part y........ .. of the first part, and . :
Robert B. Gardner,
of. Hagerman County of. Gooding , State of—.Ldaho
the part.Y. of the d part,
WITNESSETH, That the said part..y.... - of the first part, for and in consideration of the sum of.
~natural love and affection and ONE & NO/100 = - = - = DOLLARS
lawful money of the United States of America, to. her in hand paid by the sald part Y
of the second part, the receipt whereof is hereby acknowledged, do..8B.......... by these presents remise, release and forever QUIT-CLAIM,
unto the said part.¥...... - of the second part, and to his heirs and assigns, all
those ;ﬁ"ﬂiﬂ l0t.8....., piece..8...... or parcel8........ of land, situate,
e

lying and beingd in.
as follows, to-wit:

County of Gooding, State of Idaho, bounded and particularly described

Lots 15 and 16, Block Y4, Townsite of Hagerman; An undivided one-half
interest in the_following properties;

BUCKEYE RANCH, described as followa: OQutlots 3 to 19, ine; 24 to Y0,
inc; 43 to 75 ine; 78 to 102, ine; 107 to 121, inc; according to the’
official nlat of said Buckeﬁe Ranch of record in sald Gooding County,
end 8% 8% Sec. 27, T. 7 8. R, 13 E. B. M.;

SCHOOLER CREEK RANCH, desoribed as follows: N} SE} & SWi SE{ Sec. 4;
Wz NE, SE% NE} & NEZ Nw Sec. 9, all in Twp. 3 S. R, 15 E. B, M.,
With all water, grazing and other rights and appurtenances.

Together with all and singular the tenements, hereditaments and appurtenances thereto belongding or in anywise appertaining, and
the reversion and reversions, remainder and remainders, rents, issues and profits thereof.
TO HAVE AXD TO HOLD, 4ll and singular, the said premises, together with the appurtenances, unto the said part_y—___.

of the second part, and to his

heirs and assigns forever.

hereunto set......DET hand.

1IN WITNXESS WHEREOQF, The said part...N...c.. of the first part ha8

and seal....... -, the day end year first above written.

Vet xSolebondBAN ot i HOBASTAKIHL | e May_Gardner (SE4L)
(widow. as aforesadd) .. (SEAL)
' -(SEAL)
(SEAL)

STATE OF IDAHO,

8.

County of Gooding,

On this 29th day of. January. in the year 19041, __,
before me. Branch..Blrd a. NOGRF Y PUDLA Grrrrnm s ~in and for said County,
personally appeared._...May..Gardner,..a.widow.ag..aforesald,
knoum to me to be the person...... whose name...1ssubscribed to the within instrument, and acknowledged to me that ...g.hé.__

executed the same.
I¥ WITNESS WHEREOF, I have hereunto set my hand and ajflxed my ojfficial seal the day and year in this certificate first above

0! written.
i Branch Bird, Notary public residing
| (NOTARY SEAL) :
at Gooding, Idaho, My commissiOn
TXDITE ﬁs#l
Recorded at request of....ou... Bi-ggel1&-Bird
at....33.39....o’clock.....Ee... M., this i — 1.7 %) 4 Feb 19. 1l
By. o Frances Bisghop Bert Bowler
Deputy. County Recorder.

Fee s 1. 00

"
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PROCT READ ——
lNo. 95711
IN THE PROBATE COURT OF GOODING
COUNTY, STATE OF IDAHO
IN THE MATTER OF THE ESTATE OF ) '
Decree of Settlement of Final Account ‘
MAY GARDNER, )
( and Final Distribution
Deceaged. )

Branch Bird, the executor of the above named deceased, having on the 2lst day of
January, 1946, rendered and presented for settlement and filed in this court his final
account and report of his administration of sald estate; which account was for a final
settlement, and having with sald account filed a petition for the final dietribution of
the egtate;

And the sald account and petition this day coming on regularly to be heard, and
proof having been made to the satisfaction of the Court that notice of the day appointed
for the settlement of sald account and hearing of sald petition had been duly glven as
required by law and the order of this Court, and no exception or objection in writing to

sald account or petition having been filed or made; the said executor appearing by

s

sgell & Bird, his attorneys, and no objection belng made;
And 1t appearing to the Court, after having fully examined thé sald account and the vou-
chers filed herein and heard the testimony in support thereof, that sald account 1s in all
respects true and correct; that the residue of money in the hands of the executor at the

i time of filing said account was $81.91; that the sum of _68.33 has been expended by the

executor as necessary charges, debts, claims and expenses of administration, the vouchers.

whereof haye been presented and filed; and that sald account is in all respects true ‘
and correct and entitled to be settled, allowed and approved, and the Court having duly
consldered all the matters aforesaid;

IT I9 ORDERED AND DECREED, That the said final account be and the same hereby is
in all respects as the same was rendered and presented for settlement, approved, allowed
and Eettled;

And 1t further appearing that since the rendition of sald final account there has

T A A 2t AR L .

been received by sald executor the sum of nil and that there has been disbursed by him

the sum of $2.50 bank charges, the vouchers whereof, together with a statement of eald

receipts and disbursements, 1n now reported and filed, the sald statement, receipts and

R AN ek

digbursements are settled, allowed and approved, and it further appearing that the estima-

. expenge of closing the estate will amount to 42.00, leaving a residue of $77.41 and !
‘it appearing that all claims and debte against the said decedent, and all taxes on the
personal property of said estate, and all transfer and estate taxes that have a_ttached ‘
to or accrued against the sald estate, and all debts, expenses and charges of administra- |
tion have been fully pald and discharged, and that sald estate is ready for distribution
and in condltion to be closed;

And it further appearing to the Court that the said May Gardner died testate, in

the County of Gooding, State of Idaho, on the Sth day of Avgust, A. D., 1945, leaving
surviving Robert B. Gardner, eon; Walter R. Gardner, son; Lois L. Carrico, daughter;

it(ﬁill) Gardner, son, all adults.




That the said Robert B, Gardner, Walter R. Gardner and Lois L. Carrico are entitle
.%o all the residue of gaig estate in the respective amounts'and Particulars set forth be-
low, under the will of decedent and under transfers and assignments made between the re-
spective helrs of decedent.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, That the resldue of saild estate of
May Gardner, deceased, hereinafter particularly described and now redescribed ag follows,
to-wit:

To Walter R, Gardner & Lois L. Carrico, equally: U"E' bonds of the maturity value
of 82575.00 registered in the names of Mrs, Petrea Naser or Mrs. May Gardner; cagh re-
maining in possession of executor; POA stock; and Lots 13 to 16, inc., block 65, Town-
slte of Gooding Gooding County, Idaho;

To Lols L. Carrico; Hougehold goods and furniture in residence sltuate on above
described lots; 1942 Oldsmobile auto., title 416,844, motor # Ga k24, 365, current 1icens.
#2 0868 and E F. Wilson contract dated March 13, 1945, and Pertalning to lands in
sections 32 and 33, Twp. 1 S.R. 14 E.B.M., Camas County, Idaho.

To Robert B, Gardner: Decedent's interest in the following real and Personal
property: U"E! bonds reglstered in-the names of Mra. May Gardner or Robert Gardner, or
vice versa, of the matﬁrity value of $1950.00, and two "G" bonds each for $100.00; cash
deposited with First Security Bank Gooding in the name Of Gardner Sheep Company;

BUCKEYE RANCH: Loutlots 3 to 19, ine, 24 to 40, 1ne, 43 to 75, ine, 78 to 102,
ine, 107 to 121, ine, 126 to 134, 1ine, according to the officlal plat of said ranéh of |
record 1n said Gooding Co;nty; and the South one-half of the South one-half (sis%) of
Bec., 27, Twp 7 5. R. 13 E.B. M., Gooding County, Idaho

, SCHOOLER CREEK RANCH: N: SEY & swi SE} of sec. 4; wh NE}, BE} NE{ & NEZ Nwi of
Sec. 9, all in Twp. 38 R. 15 E,B, M, Gooding County, Idaho;

GWIN RANCH: swi NE:, sE: Nwe, NEY swi, %3 swi ¢ Nwi SE} of sec. 23 and Nw} of
Sec. 26, all in Twp. 3 S, R 15 E.B.M., Gooding County, Idaho;

BARKER RANCH: Sw} swi of Sec. 14, 8E% SE% of Bsec. 15 NE{ 8EY & E4 NE} of Bec. 22
Wh NWE & Nwh SWE of See. 23, all in Twp. 2 5. R 14 E.B.M., Camas County, Idaho, with
all grazing, range and reserve rights appurtenant to said lands;

274 head of cows, bulls and yearling steers;

70 head of calves;

machinery, equipment and horses on above ranches;

grain (about 2000 bughels)

1945 hay crop, and

1940 Chev. truck 1% tons, title # A 355,40, ana any other property not now known '
or discovered which may belong to the said estate or to which the said estate may have
any interest, be and the same 1s hereby dlstributed ag follows, to-wit: to Robert B,
Gardner, Walter R. Gardner, Lols L. Carrico and W. A, (Bil1) Gardner, share and ghare
alike,

It 1s further ordered that inheritance tax hasg been paid to the State of Idaho
by sald Lois L. Carrico in the sunm of $505.97, and by said wWalter R, Gardner in the sum
of $505.97.

Done in open Court this 2ng day of February, 1946.

H. D, JACKSON, (typed signature)
(NoTATION OF SEAL ) Probate Judge

-




M

DEED RECORD No. 36—GOODING COUNTY, IDAHO

No95327 TR,
mbl’ﬁ Z’nhtnture, Made this 26th day of December in the year of our Lord one
thousand nine hundred and forty five » between, Walter R, Gardner and Lois L. Carrico
of Gooding County of Gooding State of Idaho
the part 1eg of the first part, and Robert B, Gardner
of Hagerman County of Gooding State of Idaho
the part y of the second part, ‘

WITNESSETH, That said part 1 e8 of the jirst part, for and in consideration of the sum of
TWENTY THOUSAND & NO/100 (#20,000.00) DOLLARS,
lawful money of the United States of dmerica, to  them in hand paid by the said part 'y of thesecond part, the receipt whereof
is hereby acknowledged, ha Ve granted, bargained and sold, and by these presents do grant, bargain, sell, convey and confirm,

unto the said part ¥y of the second part, and to his heirs and assigns, forever, all the Jollowing described reat estate
situated in Gooding County, State of Idaho, to-wit:

An undivided one-half interest in the following lands:

Outlots 3 to 19, inc; 24 to Lo, ine; 43 to 75, 1inc; 78 to 102, ine, 107 to 121, 1inc;
126 to 134, 1nc, according to the official plat of sald ranch of record in sald
Gooding County, and 8% 5% Sec. 27, Twp. 7 S. R, 13 E.B.M,, all known as the

Bickeye ranch;

N% SE% & SWi SEX of Sec. 4y wi NE{, SE} NEL & NEZ NW: of Sec. 9, all in Twp. 3 8,
R. 15 E. B. M., known as Schooler Creex ranch;

SWi NEZ, SEL Nw%,NE] swi, s3 SW: & Nwi SEX or Sec. 23; and NW} of Sec. 26,
Twp 3 S, R, 15 E. B, M., known as Gwin ranch,

Wth all grazing and water rights appurtenant thereto and customarily used with
and on sald lands.

($22.20 INTEKNAL REVENUE STAMPS ATTACHZD AND CANCELLED)

TOGETHER with all and singular the tenenten ts, hereditaments and appurlenances thereunto belonging or in anywise apper-
teining, the reversion and reversions, remainder and remainders, rents, isswes and projits thereof, and all estate, right, title and interest
in and to the said properly as well in law as in equity, of the said part 1es of the first part:

T0 HAVE 4XD TO HOLD, All and singular, the above mentioned and described premises, todetier with the appurtenances,
unto the part y of the second part, and toe his heirs and assigns forever. Jnd the said part 188 o tpe first part,
and thelr neirs, the said premises in the quiet and peaceable possession of the said part y of the second part, nis
heirs and assigns, against the said prart ies of the first part, and their heirs, and agdainst all and every person and persons
whomsoever, lawfully claiming or to elaim the same skall and will WARRANT and by these presents forever DEFEND,

IX¥ WITNESS WHEREOF, The said part 1es of the frst part haVe  herewnto set thelr

harnd _ and seal_ , the day
and year first above written.

mmxmmammwnxnxwwmmxx Wlter R. Gardner (SEAL)
L. ca (s
Lois arrico (SEAL)
(SEAL)
STATE OF IDAHO,

83,
County of Gooding On this 26th day of December in the year 1945 ,
before me, Branch Bird »e¢ notary puolic in and for said County,

personally appeared  Walter R. Gardner and Lois L, Carrico

Imown to me to be the persong whose name g are subscribed to the within instrument, and acknowledged to me that t hey
executed the same.

In Witness Whercof, I Iave hereunto set my hand and affixed my official seal, the day and year in this certificate first above
written,

My commission expires 1947
Branch Bird

Notary Public in and for the
(NOTARY SEAL) State of Idaho

residing at Gooding, Idaho

Eecorded at the request of Branch Bird
at 11 o’clock A ar, this 28 dayof Dec. 4.D. 1945
Fee, § 1,20 ]

—-Bert.Bowlen
By F.‘.rances.._B:Lshop..._‘....._ T —— )] 111112 County Recorder,
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1 THE COURT: Let me clarify something,
2 Mr. Brown.
3 MR. BROWN: Yes.
4  THE COURT: Mr. Bell, referring to
5 Exhibit 13, there's a parcel that's been indicated as
6 parcel 1.
7 Isit your testimony that you have or have not
8 seen water on that parcel?
9 A. Historically, I haven't; but Mr. Simcoe,
10 when he put in his pump irrigation system, included
11 part of that,
12 Is that right? I think that's right.
13 THE COURT: Well, don't ask him.
14 A. Okay.
15 Q. (BY MR. BROWN) And the other parcels have
16 been? '
17 A. Yes.
18 Q. Now, let me ask you about this area. On
19 Exhibit 12 there is an ASCS field labeled No. 3 for
20 4.1 acres within the place of use for right K,
21 A. Yes.
22 Q. Has that been irrigated?
23 A. Alot of it — yes. Bob Gardner used to

1

3

Q. Okay. The entire ranch. You're referring
2 to what area in reference to Exhibit 117

A All of that land included in the Tormer

4 Buckeye Ranch, which was the entire area.

£,

S

8

10

12

13
14

18

20
21

4.
Q. You're telling me the entire area — you're %G
6 saying that the entire area outlined in yellow, this
7 area?

A. Yes. And including, including part of it

9 that isn't, this area in here.

Q. You're indicating the area circled in

11 purple, outlined in purple?

A. Uh-huh.
Q. Okay.
THE COURT: Okay. Wait a minute,

15 Mr. Bell, you're testifying that the entire area

16 outlined in yellow, including the area outlined in
17 purple, was decreed to whom? The Buckeye Ranch?
MR. BROWN: He's saying that entire area is
19 what comprises the ranch.

THE COURT: Okay.

A. The 1884 water right. And there were two
22 other owners in the Buckeye, the H. J. Bell and the
23 Amanda Gooding right; but they were all --

16 Q. Okay. Do you know if the ditches which
17 provided water other than the Buckeye were decreed to

19 rights?

20 A. Itis my understanding from reading an

21 interpretation of the International Mortgage and Loan
22 that they were.

23 Q. Okay. What is it that you understand?

24 A. That they were -- that the water was

25 adjudicated to the entire ranch.

Page 281

21
22
23

24 keep his horses there; and at that time he irrigated 24 Q. (BY MR. BROWN) Okay. Those three rights,
25 it. 25 A. Yes,
Page 280 Page 282
1 Q. Okay. So that 4.1 acres was irrigated. 1 Q. They all have the same priority date?
2 This 18 acres in this -- 2 A Yes.
3 A. Yes. 3 Q. They all used out of the same ditch?
4 Q. — labeled as M and the other property to 4 A. Now -
5 the left labeled as - S Q. Out of Billingsley Creek? Are they all used
6 A Lorl 6 out of the same canal out of Billingsley Creek?
7 Q. -—-H-E-L-L? 7 A. Now, part of it was from Riley Creek.
8 A. Yeah. 8 Q. Okay. And that was part of what?
9 Q. H-E-L. Has that property historically been 9 A. Well, all that on top of the hill originally
10 irrigated? 10 was decreed from Riley Creek.
11 A. Yes. 11 Q. Okay. But historically in the last 20 years
12 Q. And you indicated that these properties were 12 or so the water to these places we're discussing today
13 irrigated from a pipeline until sometime when water 13 has all come out of the Buckeye?
14 began being used out of the Buckeye? 14 A. Yes. That's correct.
15 A. Yes. 15 Q. Explain to me, if you can, how you can have

16 water from Riley Creek and water from the Buckeye and
17 how that's changed?
18 the same places of use as the Buckeye 03 and 05 and 019 |13

A. Well, it's my understanding that there was

19 water sources from both directions; and that the '32
20 decree, they were deemed as the same source,

Q. So they could be used out of either one,
A. They could be used out of either one.

MR. BROWN: I would ask the court to take
24 judicial notice of the New International Mortgage
25 decree rights 1 and 2 out of Riley Creek all to the

/

Page 283

Duane J. Schneberger

Page 280 - Page 283
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[@né place oflsﬁr/;’s right 3 and 19, as wel] as 5.
2 Q- (BY'MR. BROWN) Now, let's talk about your
3 place,
¢ How has your place historically been irrigated?
5 vrhen I say "your place," I'm referring to the place of
6 use for 3A, your mother's place.
7 A Furrow irrigation,
8 Q. And tell me how much of it was irrigated.

9 A. All of it below the Buckeye, 13 acres,

10 Q. In other words, the entire area You've

11 claimed?

12 A. Yes.

13 Q. How long would You have to run Your sets of
14 water?

15 THE COURT: Wait a minute, Mr. Brown. Are
16 we talking only about A now?

17 MR. BROWN: We're talking about A.

18 THE COURT: All right. Proceed.

19 Q. (BY MR. BROWN) How long are your set times

20 on your --
21 A. Most are 24 hours. A few are 12. And right
22 around the house, a small pasture and stuff, are 8-hour

" 17

1 THE COURT: Mr. Brown, did the witness

2 testify that this was furrow or flood? Flood, furrow

3 or wild flood? )

4 Q. (BY MR. BROWN ) Can you explain to me whether

5 you've used wild flood or furrow, or how you've

6 irrigated?

7 A.It's furrow irrigation. There are

8 corrugates, corrugations.

9 Q. Okay. Now, looking again at Exhibit 3, can
10 you tell me -- are you familiar with any fish ponds on
11 any of that property shown in Exhibit 3?
12 THE COURT: Are we on B now, the B right?
13 MR. BROWN: Yes.
14 A. That ponds were constructed for commercial
15 fish propagation or --
16 Q. (BY MR. BROWN) Any ponds, any fish ponds.
Ponds with fish in them.

A. Well, it's -- T used to hunt all over that
property as a youngster. And one of the spots I used
to stop was there's a lake or a pond down in the gravel
pit areas that usually I could get a Jump shot or so.
Q. Okay. Theirs also -- can You just go

18
19
20
21
22

4 much time to get to the end of the rows. And then
5 it's, some of the rows are shorter than others; and

6 it's an irregular-shaped field; and some of them only
7 take the 12 hours,

8 Q. Have you tried to irrigate with shorter set
9 times?

1 : ! ps. Yes, I have.
11 Q. Okay. Now, what kind of crops have been
12 grown on that property, that 03A property?

13 A. General crops in the area, Watermelons,

14 cantaloupe, potatoes, sweet corn, alfalfa, pasture,

15 peas. Just the general rotation.

16 Q. Beans?

17 A. Beans, yes.

18 Q. For how long have you been irrigating that
19 property? ,

20 A. Well, I helped my dad when — early on in

21 the Forties, Y o2

22 Q. Are you familiar with the ground - if you'd
23 at the exhibits — I guess mine are in order. I

24 don't know if yours are. Exhibit 3. It's the 03B, the
25 Kingston property,
Page 285

23 sets, ] 23 through it and tell me where all the ponds are on the
24 Q. Why do you leave Your water on your fields 24 property that you're aware of? Maybe you could start
25 for 12 hours? 25 in the top right-hand corner -~
Page 284 Page 286
1 A For12? 1 THE COURT: Mr. Brown, I don't think I've
2 Q. 12o0r24. 2 heard an answer to the question as to whether he's seen
3 A. The runs are long. And jt Just takes that 3 fish ponds on there or not.

4 MR. BROWN: We're going to go through
5 that.

6  THE COURT: All right.

7 A In the top right-hand corner a little bit

8 out of the picture there's two commercial ponds.

9 There's a series of ponds next to the road on the upper
10 right-hand corner. And, oh, boy. Between the SW —
11 southwest of the northeast in the southeast of the
12 northeast there's, between those two letterings on the
13 ponds, there's several commercial ponds in there;

14 and —

15 Q. (BY MR. BROWN) Okay. Below those commercial
16 ponds, are there additional ponds?

17 A. Pardon?

18 Q. Water runs down through these ponds, comes

19 down through these ponds?

20 A. Yes.
21 Q. Are there additional ponds down here?
22 A. There's some ponds that run this way that

23 discharge water over by the, by the boat dock area.
24 Q. Okay. The ponds that You have seen since
25 you were a kid, are they fish ponds?

Page 287
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Duane J. Schneberger
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Robert Gardner and Barbara J. Gardner
Hagerman . i+ Gooding . ; Idaho
Ralph E, Shotwell and Evelyn M, Shotwell, husband and wife
Hagerman : Gouding - . Idaho

$10.QO and other valuable consideration

Lots 24, 25, 39 and 40, Ssection 27,
Twp. 7 S., R. 13 E.B.M. '

Together with 40 shares of stock of Buckeyc Ditch
Company. ;
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{ IN WITNESS WHEREOF, I have hereunto
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ithe day and year in thia certificate
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WARRANTY DEED
CORRECTED
For Vulwe Bovived RALPI E. SHOYWELL and EVELYN M. SNOTWELL,

husband and wife,

the ernntor® | v hervliy geant, targeuin, a0l and sy unte KENNETH W, MARSHALL, a
marcied man, whose address is 185 Blair Street, Twin Falla, Idaho 833j0l,

the pesiter . the follow g descrila] prmises, p Goodlng oty fiihe, bewii;

Lote Twenty-four {243, Thirty-nine (19), and
Forty (401, of the Buckeyc Ranch, Section
Twenty-neven (27), Township Seven (7) South, '
Range Thirtcen (13} East, Boisc Mrridian,
Goadiny County, Ildaho,

TOGLTIER with Lhe water and water rights appurte-
nant thereto, evidenced by thirty (30) shares of
tho capital stock of the Buckeye Ditch Company',
and the i{mprovrments located on said real property.

SUDBJECT to exlsting casements over and across
said piemlsces and reservations made in Deeds
or Patunts €rom the United Statcs of Aserica
and/or the State of 1dahas and,

SUMJECT to that certaln Hortyage made by and
betwocn RALFH E, SHOTMELL and EVELYN M. SHOTWELL,
husband and wife, parties of the firat part, and
RUBER™ GARDHER and BARBARA J, CARDHER, parties
of the mecond part, recorded July 20, 197), at
11116 a.n. an Inntrument No. 046323, in the

of fice of the Gooding County Recorder, Gooding
County, ldaho, which mortgage Grantces ansunc
and agtee to ray.
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WARRANTY DEED

For Value Received Ralph E. Shotwell and Evelyn M. Shotwell, hushard and wife

Heremafter called the Grantor, hereby grants, bargains, sells and conveys unto
- Kenneth W. Marshall, a married man
185 Blair Drive

Twin Falls, I[daho 83301

Hervinafter called the Grantee, the following duscribed premuses situated inGoodinu County, [daho,
to-wit :

Lot 25 of the Buckeye Ranch, Gooiing County, Idaho,
as the same is platted in the official plat thereof,
now of record in the office of the County Recorder of
said County, located in Section 7, Township 7 South,
Range 13, East Boise Meridian.

PFOGETIIER with the water and water rights _app'urtcnant
thercto, evidenced by 10 shares of capital stock of
the Buckeye hitch Company.

Subject to that certain Mortgage in favor of Robert Gardner
and Barbara J. Gardner, husband and wife, dated May 31, 1971,
recorded July 20, 1973 as Instrument Number 46320, Gooding
County records, covering the above and other property, which
the Grantee assumes and agrees to pay.

TO HAVE AND TO HOLD, the said premises, with thir' appurteninces unto the said Grantee and
to (he Grantee’s heirs and assigns forever. And the Grantur docs hereby covenant to and with the said
Girantee, that the Grantor is the o xner in fee simple of said preriises; that they are free from all incum-

i pnruln-h except an above described and that Grantor will warrant and defend the same from all lawful
clyims whataoever,

batwl: * September 5, 1974

Ralph E. Shotwell
. /
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Nt ¥, Marvhall and Welen darshall, husband and vite,

Sarelnafter Teferred to 8a Grantor, doss hareby grent, bargaln, sell, -llamqm.

Doyt K. Simme and Roxdle J. Simove, humbend and vife,

refurred to o Granbes, vhose Tt diiress is
562 Sunrise Blvd. Nerth,
ENEIEINREIONENE, Twia Falls, (0 03301
the folloving described prexises, to-wit:

lots M, 33, 3 ad
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Oooding Oourty, Idsho, sccordlng to
Octobar 10, anmw!hdmm

TOCETER with 40 shares of Buckeye Dl

]
mwm Twia Falls ; -
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GCooding, Idaho
Comission Bplres: 10/16/92

First American Title Company of Idaho
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WARRAMTY DERED

Far Valus Recaived

wm, & married woman dealing with her sole and separate property,
hateinafter referred to as Grantor, does hareby grant, bargain, sell, and

.!ma.mwhﬂwb. Babingtan, Husband and Wife,
hareinafter referred to &8 Grantee, whose current addrees is

2849 8 850 E, Hagerpan, ID, 83332
the following described premises, to-wit:

TOGETHER with 14 shares of BUCKEYE DITCH wvater.
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STATE OF IDAHO, COUNTY OF  GOODING STATE OF IDAHO, COUNTY OF :
Onthis  3lat  dey ot March _owtiiby, 1 Heazay Cramiry That this instrument was Aedfir record of
:v::r;. s Notary Publie in and for sl ) the request of FIRST AMERICAN TITLE
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DEED OF TRUST
WITH POWER OF BALE

FIRST AMERICAN T1

THE PROMISBORY NOTE OR NOTEL AND ANY EVIDENCES OF PURTHER AND/OR
ADDITIONAL ADVANCES MUST UE PRESENTED WITH TNIB REQUEST

Bdaha,
To rxu'r AMERICAN TITLE COMPANY

You are bereby suthortzed and Tequested te culs n reconveyance hereunder snd dullver 1ame Lo

The undersigned herehy ceriifies thay
Lha sweer and bolder of Ura debt mantioned In said dead of trust and that the same has never been nusigned or ramferred.

Address

Telephons No
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i
THIS DEED OF TRUST, Made this 3lst ' day of . March .19 93 .

BETWEEN
Lynn J. Babington and Kathy L. Babington, Husband and Wife herein called GRANTOR,

‘e address is 28495 850 E, Hagerman, ID 83332
ST AMERICAN TITLE COMPANY,
herein called TRUSTEE, and Barbara Gardner

herein called BENEFICIARY, WITNESSETH: That Grantor does hereby irrevocably GRANT, BARGAIN, SELL
AND CONVEY TO TRUSTEE IN TRUST, WITH POWER OF SALE, that property in the County of
Gooding State of Idaho, described as follows and containing not more than twenty acres:

Lot 18 and that portion of Lots 3 and 4 lying South of the centerline of the Buckeye Ditch
and Easterly of the access road in the Buckeye Ranch Subdivision being a portion of the
Southeast Quarter of the Northwest Quarter of Section 27, Township 7 South, Range 13 East
of the Boise Meridian, Gooding County, Idaho.

Notwithstanding anything to the contrary herein, the debt secured hereby shall become
immediately due and payable upon the sale, conveyance, or alienation of the above described
real property, or any part thereof, or any interest therein, or upon the transfer of the
possession of said property, voluntarily or involuntarily, or upon the assignment by Grantor
of this Deed of Trust or the Note secured hereby or upon the assumption of the obligations
of the same by any other party.

Together with 14 share of water of the Buckeye Ditch.

TOGETHER WITH the rents, issues and profita thereof, SUBJECT, HOWEVER, to the right, power and nuthority hereinafter given
to and conferred upon Beneficiary to collect and apply such rents, issues and profits,

For the Purpose of Securing payment of the indebtedness evidenced by a promissory note, of even date herewith, executed by
Grantor in the sum of hhhhAhkhhAkAhhhhhhkhhkkkkkkkhkhhikx Dollars

final payment due March 31, 199 _

und lﬁ secure payment of all such l‘url..{mr sums as may hereafter be louned or advinced by the Beneficiary herein tw the Grantor
herein, or uny or ecither of them, while record owner of present interest, for uny purpose, and of nny notes, drafts or other instru-
ments representing such further louns, udvances or expunditures together with interest on all such sums ut the rate thercin
provided. Provided, however, thut the making of such further louns, advances or expenditures shull be optionul with the Bene-
fiviary, and provided, further, that it Is the express intention of the parties to this Deed of Trust that it shall stand us continuing
seeurity until puid for ull such advances together with intereat thercon.

A. To protect the security of this Deed of Trust, Grantor agrecs:

1. To keep snh.ldprcperty in goud conditivn and repair; not to remove or demolish any building thereon; to complete or restore
==amptly and in good snd workmanlike manner uny building which may be constructed, damaged or destroyed thereon and Lo puy

7 due ull elaims for lubor performed and materials furnished therefor; to comply with all laws uffecting suid property or requir-

any alterations or improvements to be made thereon; not to commit or permit wuste thereof; not to commit, suffer or permit
w.y uct upon said Frnperty in violation of law; to cultivate, irrigate, fertilize, fumigute, prune and do ull other ucts which from the
character or use of said property may be r bly ry, the specific enumerations herein not excluding the general.

2, To provide, maintain and deliver to Bencficiary fire insurance satisfuctory to and with loss poyuble to Beneficiary. The
amount collected under any fire or other insurance policy muy he applied by Beneficiury upon an.y indebtedness secured hereby snd
in such order us Beneficiury muy determine, or ut option of Beneficiury the entire amount so collected or uny purt thereof may be
released to Grantor. Such upplication or release shull not cure or wuive nny defaull or notice of defwult hereunder or invalidate
any act done pursuant to such notice.

3. To appear in and defend any action or proceeding purporting Lo affect the security hereof or the rights or powers of Bene-
ficiury or Trustee; and to pay all costs and exp , including cost of evid of title and sttorney's fees in u reasonuble sum, in
any such action or proceeding in which Beneficiury or Trustee may appear.

4. To puy: at least ten days before delinquency ull taxes and ussessments affecting said property, when due, ull encumbrunces,
charges und liens, with Interest, on suid property or any part thercof, which uppear Lo be prior or superior hereto; ull costs, fecs
anid expenses of this Trust. In adidition to the puyments due in accordunce with the terms of the note hereby seeurwd the Gruntur
shall ut the option, and on demand of the Beneficiury, pay euch month 1/12 of the cstimsted mnnuul tuxes, ussessments, insurunce
premiums, maintenance and other charges upon the property, nevertheless in trust for Grantor's use and benefit and for the pay-
ment by Heneficiaty of any such items when due. Grantor's failure so to pay shull constitute a default under thix trust.

5. To pay immediately and without demand all sums expended by Beneficiary or Trustee pursuant to the provisions hereof,
with interest from date of expenditure ut cight per cent per annum.

6. Should Grantor fuil Lo make uny puyment or to do uny nct as hervin provided, then Beneficiury or Trustee, but without
obligution so to do und without notice to ur demund upon Grantor und without releasing Grantor from any obligntion hercof, may:
make or do the same in such manner and to such extent ux either muy deem necessary to protect the security hereof, Heneliciury
or Trustee being authorized to enter upon suid property for wuch purposes; appeur in and defend uny uction or pruceeding pur-
porting to affect the security hereof or the rights or powers of Beneficlary or ’i‘rustue: puy, purchuse, contest or compromise an
encumbrance, churge or lien which in the judgment of either appeurs to Le privr or superior hereto: und, in exercising uny such

owers, or in enforcing this Deed of Trust by judiciul foreclosure, pay necessury expenses, employ counsel und puy his reasonuble
[N .

B. It is mutually agreed that: .

. 1. Any award of domuges in connection with any condemnution for public use of or injury te said property or any part thereof
is herehy assigned unil shall be puiil to Beneficlury w{o may apply or release such moneys received by him in the sume manner
anid with the sume effect as above provided for disposition of pr Is of fire or other insurance.

2. By ncccptink' payment of any sum secured hereby after Its due date, Beneficiary does not waive his right cither to require
prompt puyment when due of all other sums so secured or to declare default for failure so to pay.

R, At any time or from time to time, without liability therefor and without natice, upon written request of Heneficlury and
presentution of this Deed und said note for endorsement, and without affecting the personal liability of wny persen for payment of
the indebtedness secured herehy, Trustee may: reconvey all or any part of suid property; consent to the muking of uny mup or
plut thercof; join in granting any easement thereon; or join in uny extensi wpr L or any ngr t suburdinuting the lien
or charge hereof,

4. Upon written reqiest of Beneficinry stuting that all sums secured hereby have been paid, and upon surrender of this Deed
und said note to Trustee for eancellution and retention and upon payment of its fees, Trustee shall reconvey, without warranty,
the property then held hereunder. The recitals in any reconveyance executed under this deed of trust uf any matters or fucts
shull be conclusive proof of the truthfulness thereof. The grantee in such reconveyance may be described as “the persun or persuns
legally entitled thereto.”

5. As additional security, Grantor hereby gives to and confers upon Beneficinry the right, power and nuthority, during the
continuance of these Trusts, to collect the rents, issues and profits of said property, reserving unto Grantor the right, prior to uny
1lt by Grantor in payment of uny indebtedness secured hcrehz or in performance of any agrecment hereunder, to enllect and
1 such rents, issues and profits as they become due and payable. Upon any such default, Beneficiury may at any lime without
w. e, either in person, by agent, or by u receiver to be uppuinted by u court, and without regurd to the udeguaey of uny security
for the indebtedness hereby secured, enter upon and take possession of said property or any part thercof, in his uwn nume sue for
or otherwise collect such rents, issues and profits, including those past due and unpaid, and apply the same, less costs and expenses
of operation und collection, including reasonable Attorney's fees, upon any indebtedness secured hereby, ani in such order ax Bene-
ficiary may determine. The entering upon and taking possession of said property, the collection of such rents, issucs and profits und
the snusl\aj:‘lzc:‘l;i:n i‘heretc_lf as aforesaid, shall not cure or walve any default or notice of default hereunder or invalidate any act done
puT; uch notice.
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For Value Received

Michael J. Engles and Jinx Engles, husband and wife,
,J hereinafter referred to as Grantor, does hereby grant, bargain, sell, and convey unto
Iymn J. Babington and Kathy L. Babington, husband and wife,
hexeiznfterxeferredtoascrantee,whosemrrentaddmsis

2849 South 850 East, Hagerman, ID 83332

the following described premises, to-wit;

Iot 19 of BUCKEYE RANCH SUBDIVISION, located in Bection 27, Township
| 78outh,m;gon,sastotthenoisamm,aoodngcounty, Idaho,

according to the plat thereof, recorded October 10, 1918 in the
Office of the County Recorder of said County.

TOGETHER with 15 shares of Buckeye Ditch water.

isg e g v

|| TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said
Grantee, his heirs and assigns forever. And the said Grantor does hereby covenant

Dated: Jarmuary Q . 1991,

e ' Qs vt

@inx Engles (/

STATE OF IDAHO )
¢ Sss
)

I1 COUNTY OF Gooding

on This /F* day of January, in the year 1991, before me, a Notary Public
in and for said State, personally appeared Michael J. Engles and Jinx Engles, known
oridentifiedtorretobemepersonswhosenamsarembsc:ribedtothewithin
” Instrument, ardachmledgedtomeﬂmtﬂxeye:m:tedﬂxesam.

“"“l l"lﬂ,‘

*\“‘ﬂ M.' Bo 'J"" » .
e&:;%t:.o“‘:;;'lu.f ;'O".“ ‘ﬂ?_ M
So a0t AR % 2% Public for Idaho
£ o g Residing at Gooding, Idaho
L g $k 3 Commission Expires: 10/16/92
| % o0 UB 11%o N #TATE OF IDAHO COUNTY OF GOODING
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Ordor No. G=-002394 ﬁ/’/‘?\m\“/?

THIS DEED OF TRUST, Made this 3lst day of March .1993  , %
RETWEEN ¢
Lynn J. Babington and Kathy L. Babington, Husband and Wife herein called GRANTOR,

whose address is 28495 850 E, Hagerman, ID 83332
FIRST AMERICAN TITLE COMPANY,

herein called TRUSTEE, and Barbara Gardner

herein called BENEFICIARY, WITNESSETH: That Grantor does hereby irrevocably GRANT.BARGAIN,SELL
AND CONVEY TO TRUSTEE IN TRUST, WITH POWER OF SALE, that property in the County of
Gooding State of Idaho, described as follows and containing not more than twenty acres:

Lot 18 and that portion of Lots 3 and 4 lying South of the centerline of the Buckeye Ditch
"and Easterly of the access road in the Buckeye Ranch Subdivision being a portion of the
Southeast Quarter of the Northwest Quarter of Section 27, Township 7 South, Range 13 East
of the Boise Meridian, Gooding County, Idaho.

Notwithstanding anything to the contrary herein, the debt secured hereby shall become
immediately due and payable upon the sale, conveyance, or alienation of the above described
real property, or any part thereof, or any interest therein, or upon the transfer of the
possession of ‘said property, voluntarily or involuntarily, or upon the assignment by Grantor
of this Deed of Trust or the Note secured hereby or upon the assumption of the obligatioms
of the same by any other party.

Together with 14 share of water of the Buckeye Ditch.

TOGETHER WITH the rents, issues and profits thereof, SUBJECT, HOWEVER, to the right, power and authority hereinafter given
ta and conferred upon Beneficiary to collect and apply such rents, issues and profits,

For the Purpose of Securing payment of the indebtedness evidenced by a promissory note, of even date herewith, executed by

3rantor in the sum of ‘IS # & & kk Ak kXX KAAARRRRARAKARARKKRARKRAR Dollars—

final payment due March 31, 199 ) ;

and lg gen:ure payment of all auch further sums as may hereafter be louned or advanced by the Beneficiary herein to the G‘ra'ntor
herein, or uny or either of them, while record owner of present interest, for any purpose, and of any notes, drufts or other instru-
ments representing such further louns, advances or expenditures together with interest on all such sums at the rate therein
provided. Provided, however, that the making of such further loans, advances or expenditures shall be optional with the Bene-
fiviary, and provided, further, that it is the express intenlion of the parties to this Deed of Trust that it shall stand as continuing
security until paid for all such advances together with interest thereon,

A. To protect the security of this Deed of Trust, Grantor agrecs:

1. To keep said property in goud condition and repair; not lo remove or demolish any building thereon; to complete or restore
promptly and in good and workmanlike manner any building which may be constructed, damaged or destroyed thereon and to puy
when due all claims for labor performed and materials furnished therefor; to comply with all laws affecting said property or requir-
ing uny alterations or impruvements to be made thereon; not to commit or permit waste thereof; not to commit, suffer or permit
any act upon said property in violation of law; to cultivate, irrigate, fertilize, fumigate, prune and do all other nets which from the
character or use of said property may be reasonably necessary, the specific enumerations herein not excluding the general.

2. To provide, maintain and deliver to Beneficiary fire insurance satisfuctory to and with loss payable to Beneficiary. The
amount collected under any fire or other insurance policy may be applied by Beneficiary upon any indebtedness secured hereby und
in such order as Beneficiary may determine, or at option of Beneficiury the entire amount so collected or uny part thereof may be
released to Grantor. Such application or release shall not cure or waive any defaull or notice of defauult hereunder or invalidate
any act done pursuant to such notice.

3. To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Bene-
fieiary or Trustee; and to pay all costs and expenses, including cost of evidence of title and attorney’s fees in o reasonuble sum, in
any such action or proceeding in which Beneficiary or Trustee may appear.

4. To pay: at least ten days before delinquency all taxes and ussessments affecting said property, when due, all encumbrunces,
charges and liens, with interest, on said property or any part thercof, which appear to be prior or superior hereto; ull costs, feus
and expenses of this Trust. In addition to the payments due in accordance with the termy of the note hereby secured the Gruntur
shall at the option, and on demand of the Beneficiury, pay each month 1/12 of the estimated snnuul taxes, assessments, insurunce
premiums, maintenance and other charges upon the property, nevertheless in trust for Grantor's use and benefit and for the pay-
ment by Beneficiary of any such items when due. Grantor's failure so to pay shall constitute a default under this trust.

5. To pay immediately and without demand all sums expended by Beneficiary or Trustee pursuant to the provisions hereof,
with interest from duate of expenditure at cight per cent per annum.

6. Should Grantor fail to make any payment or to do uny act as hercin provided, then Beneficiary or Trustee, but withuut
obligution so to do and without notice to or demand upon Grantor und without releasing Grantor from any obligation hereof, may:
make or do the same in such manner and to such extent as either muy deem necessary to protect the sceurity hereof, Beneficiury
or Trustee being authorized to enter upon said property for such purposes; uppear in and defend mny sction or proceeding pur-
porting to affect the security hereof or the rights or powers of Beneficiary or Trustee; pay, purchase, contest or compromise any
‘neumbrance, charge or lien which in the judgment of either appeurs to Le privr or superior hereto; und, in exercising uny such
awers, or in enforeing this Deed of Trust by judicial foreclosure, puy necessary expenses, employ counsel und pay his reusonuble
Jees,

B. It is mutually agreed that:

1. Any award of damages in vonnection with any condemnation for public use of or injury to said property or any part thereof
is hereby assigned and shall be paid to Beneficiury who may apply or release such moneys received by him in the sume manner
and with the same effect as above provided for disposition of proceeds of fire or other insurunce.

2. By accepting payment of any sum secured hereby after its due date, Beneficiary does not waive his right either to reguire
premnpt payment when due of all other sums so sccured or to declare default for failure so to pay.

2. At any time or from time to time, 'without liability therefor and without notice, upon written request of Beneficiary and
presentation of this Deed and said note for endorsement, and without affecting the personal liability of uny persun for puyment of
the indebtedness secured horeby, Trustee may: reconvey all or any part of said property; consent to the making of any map or
plat thereof; join in granting any easement thereon; or join in any extension agreement or any agreement subordinating the lien
or charge hereof.

4. Upon written request of Beneficiary stating that all sums secured hereby have been paid, and upon surrender of this Deed
and said note to Trustee for cancellation and retention and upon payment of its fees, Trustee shall reconvey, without warranty,
the property then held hereunder. The recitals in any reconveyance executed under this deed of trust of uny matters or facts
shull be conclusive proof of the truthfulness thereof. The grantee in such reconveyance may be described as “the person or persons
legally entitled thereto."

5. As additional sccurity, Grantor hereby gives to and confers upon Beneficiary the right, power and authority, during the
vontinuance of these Trusts, to collect the rents, issues and profits of said property, reserving unto Grantor the right, prior to any
default by Granter in payment of uny indebtedness secured hereby or in performance of any agreement hereunder, to eollect and
retain such rents, issues and profits as they become due and payable. Upon any such default, Beneficiury may at any time without
notice, either in person, by agent, or by a receiver to be appuinted by & court, and without regard to the adequacy of any security
for the indebtedness hereby secured, enter upon and take possession of suid property or any part thereof, in his own nume sue for
or otherwise collect such rents, issues and profits, including those past due and unpaid, and apply the same, less costs and expenses
of operation and collection, including reasonable attorney’s fees, upon any indebtedness secured hereby, and in such order as Bene-
ficiary may determine. The entering upon and taking possession of said property, the collection of such rents, issues and profits and
the application thereof as aforesaid, shall not cure or waive any default or notice of default hereunder or invalidate any act done
pursuant to such notice. '
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For Value Received
Michael J. Engles and Jinx Engles, husband and wife,
hereinafter referred to as Grantor, does hereby grant, bargain, sell, and convey unto
Lynn J. Babington and Kathy L. Babington, husband and wife,
hereinafter referred to as Grantee, whose current address is

2849 South 850 East, Hagerman, ID 83332
the following described premises, to—wit:

Lot 19 of BUCKEYE RANCH SUBDIVISION, located in Section 27, Township
7 south, Range 13, East of the Boise Meridian, Gooding County, Idaho,
according to the plat thereof, recorded October 10, 1918 in the
Office of the County Recorder of said County.

TOGETHER with 15 shares of Buckeye Ditch water.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said
Grantee, his heirs and assigns forever. And the said Grantor does hereby covenant
to and with the said Grantee, that Grantor is the owner in fee simple of said
premises; that said premises are free from all encumbrances except current years
taxes, levies, and assessments, and except U. S. Patent reservations, restrictions,
easements of record, and easements visible upon the premises, and that Grantor will
warrant and defend the same from all claims whatsoever.

Dated: January Q , 1991,

Michael J. Ewfles

STATE OF IDAHO

COUNTY OF Gooding

On This [3’" day of January, in the year 1991, before me, a Notary Public
in and for said State, personally appeared Michael J. Engles and Jinx Engles, known
or identified to me to be the persons whose names are subscribed to the within
Instrument, and acknowledged to me that they executed the same.

RUCLLLLLTLI

\““ M. BO”"Q S !
-{"“%bﬁ'“..uo.'ﬂ, » l," \A&a‘zﬂ‘_/ 'ﬂ? )

)
: ss
)

FO50TAR \;.".u?z,“'-: Notary Public for Idaho

£ _ T = Residing at Gooding, Idaho

e wen 5*§ Commission Expires: 10/16/92
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WARRANTY DEED

For Value Reveived — wARY M, GARDHLR, 4% her sule and sepriate propesi g

i, sells amlb eonvers unto

- Tlereinafter called the Grantor, hereliy grants, g
I
| ' THOMAS L. HARBISON and TERRI A, HARBISON, b diamd el oty
Whuse dddress is: 198 A Bel) Rapids Rowl
: £ Hagorman, tdaho 833842
Hereinafter ealled the Giranter, the Tollowing descri -|1 premnses sitiated in Goeding Uounty, 1diho,
lu-wit:

. SEE ATTACHED £xHIBIT “A™
{eontaining vne pagnl

| TO HAVE AND TO HOLD: the said premiscs. with their appurtenances unto the sad Grantee
' l and to the successors heirs and assigns of the Grantee forever. The Grantor does hereby covenant to

and with the said Grantee, that the: Grantor is the owner in fee simple of said premises. that they are
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| same from all lawful claims whatsuever.
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Wliwife

19’ County, Idaho,

- the said Grantee
reby covenant 10
ses; that they are
nt and defend the

EXItIBIT "A"

A portion of Lots 26, 27 and Lot 37 of Buckeye Ranch, Gnoding
County, 1Idaho, as the same is platted in the otficial plal
thereof, now of record in the office of the Recorder o: said
County, and more particularly described as follows

bBeginning at the Southwest cornes of Lot 37;

Thence Eagt along the South line of said Lot 39, 490 feel g
THE TRUE POINT OF BEGINNING:

Thence East along sald Scuth ilne to the Southeast' cornes ot
sald Lot 37

Thence Nocth to the Northeast corner of said Lot 37;

Thence in a Hortheasterly direction tn a point on the Nocth

-0t 26 of the Buckeye Ranch, 020 feet East of the
Northwest corner of Lot 27 of the Buckeye Ranchy

Thence West along the North line of sald Lot 27, 305 [eer;

Thence in a Southwesterly direction to a point 280 feet East
of the Southwest corner of gaid Lot 27;

Thence in a Southwestecly direction to THE TRUE POINT OF
BEGINNIMG, all in the Northwest quarter of Lhe Southwest
quarter, Section 27, Township 7 South, Range 13, East
Boise Meridian,

TOGETHER WITH right of €gress and ingress to the above
described real estate on existing private road across Lots
16, 17 and 5 of Buckeye Ranch.

TOGETHER WI™H a1l water and walvr Vi, Lehes g ditah ety ased
thereon or pRurtenant thereto including vat not |miged Lo 1 dnches of
Billings ey Creeh=Buckeye biten, Priovity bute of Seprember 50 70B

BUBJECT TO TKE FOLLOWING:
All reservations in patents or deeds in the chain of title.

Taxes for 1993 and subsequent years, which are not yet due and
payable, ’

Assessments levied or to be levied by the Gooding County Solid
Waste Department,

Assessments ievied or to be levied by a Water District delivering
water aprurtenant to the above described property,

Reservation contained in Map of the Buckeye Ranch recorded August
18, 191c as Instrument Number 18028, Gooding County records,
feserving unto the Morton Realty Company, Limited, its
Buccessors, or assigns the tight to erect, maintain, operate and
fepairc poles and wires for the conveyance, transmission and dis.
tribution of electric current or power tor electric light, heat
and power.

Terms and conditions as contained In Decree in the case of
Duckeye Ranch Company, Limited, a corporatlon, Plaintlff, vs.
Edward Thomson, etal, dated December 1, 1919, recorded December

3, 1919 in Book 3 Page 299, Gooding County records, pertainling to
a certain irrigation ditch.

Power Line Easement glven by May Gardner, a widow, to Idaho Power
Company, a corporation, dated September 2, recorded
September 22, 1942 in Bo

Gooding County records, i Placer Lot 38

Section 34, and WiSWi, all in Township 7 South, Range
13, EBn.

Power Line Easement given by Robert Gardner, singlc, to Idaho
Powaer Company, a corporation, dated May 2, 1961, recorded June
19, 1961 asg Instrument Number 1588, Gooding Count

affecting Lots 17, 27 and 37, SWiNWi and NWisSWwt o

Township 7 South, Range 13, East Boise Meridian,
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EXHIBIT “A"~

Towmship 7 Soath, Range 12 E.B.A.

Sectiom 27: Lots 6, 16, 27 and 37
lLess Tax 9; Lots 4, 5, and 17, west of the
access road.

Section’28: Lotz T throwgh 1%, iaclusive,
Less Tax | and Lols 28 throogh "*6, i1mclmsive
of the Fackeye Ranch




.-I —ir Garduer, an l woman
e gramtor(s), dofcs) hercry grant, bargain, acll, and convey unto

Broce R. Bothwell And Mary L.
i Bothwell, bzaband ad undlvided 112 interest,
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First American Title Company of Idaho

T

&
[
]
Z
%

EXCEPTING

BEGINNING :
same
of the
Thence East
POINT
Thence East
Thence Noit
Thence in 3
the B
of th
Thence We:
Thence in 2

Sout
Thence in &

Township
idaho

EXCEPTIN
according
Gooding C

BEGINNIN




Ty

Exhibit "A”

Township 7 South, Range 13 East of the Boise Meridian. Gooding County.
\dalho

section 27: Lo1s 5. 16, 27, and 57, and Lol< 4,8, 17, West
of thit acCEsS road

EXCEPTING THEREFROM {he following described parcel:

BEBINNING at tho Southwest corner of Lot 4. Bucheye Ranch, as ihe

same is platted n the oftica! plat thereal now of record n e plfice

of tha County Recordar of Guading County \daho:

Thence East slond he South fine 9! said Lot 37 190 lees to the TRUE
POINT OF BEGINNING:

Thence East along said gouth ling 10 the Southoast coinet of soid Lot 3

Thence North 10 the Nargheas of smd Lot s

Thence in @ Northeasterly diraction U L on the North hing of Lot 26 of
the Buckey® Ranch, 520 {got East ol the Morthwest cornur of Lot 27
ol the Buckeye Ranch,

Thence West alang the North ine of said Lot 274 305 teel

Thence n 3 Southwas=ut!v dirccunn to 2 point 280 teel East al the
southwes! cotnet of said Lot 270

Thence in & Soulhweslerh directien o the TRUE POINT OF BEGINNING

Township 7 South, Range 13 East of the Boise Meridian. Gooding County.
\daho

Section 28 Lots 7 weough 12, inclusive and Lots 2B through
36, N lusIve of the Butkey® Ranch
!
E)CL‘.EPTING THEREFRUM that part of Lats 9. v0 and 11 of Buckeye Ranch
according 10 the plat thereol on e n e silice of 1the Counly Recorder of
Gooding County. ldaho descniped 3% tollow's

BEGINNING a1 8 point o1 the North poundary of Lot 4, Secton 28, which

pownt i Wes! §60.00 leet trom the Northeast carne! ol smd Lot 4,

Thence Seuth 214,00 feet 10 3 paint 1 ne guishing fence

Thence South BOTA2" Wost aluly smd lance hne 175.70 tevll

Thance West 145,80 leet 10 3 atoel pipe se1 a0 ke Eost bans O the
reservoir of Lower Sal y tans Cami

Thente conunuing Wwest o ihe Riwor Bank. according 12 e original GLO

Land Survey:

gecaent




EXHIBIT "A” Continued

Thence Norherly following along tha river to the point of intersection with
the Morth boundary ling of Lot 4;
Thence East 1o the POINT OF BEGINNING

ALSD EXCEPTING the Nosth 20 leat of the 51/2 of the NV 174, Seclion 27,
and the SE1/4 of the NE1/4 and the East 548 feet of Lot 4 of Section 28.
Tawnship 7 Seuth. Range 13 East al the Bose weridian, for root puUIposes
as set forthn Deed to Hagerman Highway Dictrict, @ Mumcipal Corporation
of ldaho, daled June §. 1957 and rocarded October 16, 1951 in Book as
Daads Page 182.
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WARRANTY DEED

For Vaue Roceivod  Brucs R. pothwall and Mary L. Bothwall, husband and wife as to
an undivided 1/2 intersst and Douglas E. Wickhas and Toni Wickham, husband
and wife ss to an undivided 1/2 interast

Heromalier culied e Casmior, bossley grasie, bargasss, scils amd comvcyy WSO

pave 0. Kingmton dba D ED Invaest=ents, pavid 0. Kingston and Ginger L.
Kingaton, husband and wife

o sbbem = Ukon, ID 83454
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Attached Exhibit *aA" attached hereto and made 3 part thereof -

Along with Water Right Number assigned by ID¥R 36-000038
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Eatabit "A”

Township 7 South. Range 13 East of the Boise Meridian, Gooding County.
\daho

Section 27: Lots 6. 16, 27. and 37, and Lot 4,5, 17, West
of the access road

EXCEPTING THEREFROM the 1ollowng descnbed parcel

Lot 37, Bucueye Ranch. 83 e
wra oifce
TEE
PO!NT OF BEGINNING:
mmmmsmmwmws“-mem:uw of sme LIt 370
he Norntheast comer aof samd Lot 32.
awwmw:,oatcapcmtwu Horth
the Buckeye Ranch. 820 feet East cf e Hormwest come ! =t
of the Buckeve Ranch.

Thence 7. 3 Southwesterty grecion U
Southwest corner of sac Lot 27
Thence 0 B Southwesiery drecuon it e TRUE POINT CFBESIM “G

Secpon <3. LoD 7 twough 15, FELANE PR
3€. werseve of T Ecke.e ~200
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PARTIAL ASSIGNMENT OF WATER RIGHTS

The undersigned, BARBARA GARDNER, a widow dealing with her sole and
separate property, owner of the following described real estate situated in Good ing County,

Idaho, to-wit:

Lots 3 and 4 N of the access road and
Lots 5 and 17 E of the access road on
Buckeye Ranch all located in Section 27, Township 7
South, Range 13, EBM, |

I

does hereby assign and transfer to David O. Kingston, dba D&D Investments hereafter
referred to as "Assignee" 134 miner’s inches of water, which is now ;ppurteriént to the
above described land, to real estate owned by said assignee that is described on Exhibit "A"

which is attached hereto and made a part hereof by reference. Said water right shall be

transferred from water right No. 36-00003B Snake River Basin Adjudication.

DATED This _|_/ day of (r)ﬁfré{/u , 1997.

Barnbora Mprdren

BARBARA GARDNER

STATE OF IDAHO )

) ss.
County of [f Z,ZKZ('@ ) ;

On this/ ZE?'!day of%béﬁ_, 1997, before me, the undersigned, a notary

public in and for said county and state, personally appeared BARBARA GARDNER, known
to me to be the person whose name is subscribed to the within instrument and
acknowledged to me that she executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written,

(% 7 %mzéx
NOT/:Z;UBVFO

r
.

"W
-




Exhibit “A”

Township 7 South, Range 13 East of the Boise Meridian, Gooding County,
Idaho

Section 27: Lots 6, 16, 27, and 37, and Lots 4, 5, 17, West

of the access road , Buckeye Ranch, as the same is
platted in the official plat thereof now of record
in the office of the County Recorder of Gooding
County, Idaho; .

EXCEPTING THEREFROM the following described parcel:

BEGINNING at the Southwest corner of Lot 37, Buckeye Ranch, as the \\5
same is platted in the official plat thereof now of record in the office
of the County Recorder of Gooding County, Idaho;

Thence East along the South line of said Lot 37, 190 feet to the TRUE
POINT OF BEGINNING;

Thence East along said South line to the Southeast corner of said Lot 37;

Thence North to the Northeast carner of said Lot 37;

Thence in a Northeasterly direction to a point on the North line of Lot 26 of
the Buckeye Ranch, 820 fest East of the Northwest corner of Lot 27
of the Buckeye Ranch;

Thence West along the North line of said Lot 27, 305 feet; :

Thence in 3 Scuthwesterly direction to a point 280 feet East of the
Southwest corner of said Lot 27;

Thence in a Southwesterly direction to the TRUE POINT OF BEGINNING.

Township 7 South, Range 13 East of the Boise Meridian, Gooding County,
Idaho
Section 28: Lots 7 through 15, inclusive and Lots 28 through
36, inclusive of the Buckeye Ranch , according to
the plat thereof on file in the office of the
) County Recorder of Gooding County, Idaho;

EXCEPTING THEREFROM that part of Lots 9, 10 and 11 of Buckeye Ranch

according to the plat thereof on file in the office of the County Recorder of

Gooding County, ldaho described as follows:

BEGINNING at a point on the North boundary of Lot 4, Section 28, which
point is West 660.00 feet from the Northeast corner of said Lot 4;

Thence South 214.00 feet to a point in the existing fence;

Thence South 60°42' West along said fence line 175.70 feet;

Thence West 345.80 feet to a steel pipe set on the East bank of the
reservoir of Lower Salmon Falls Dam;

Thence continuing West to the River Bank, according to the original GLO

Land Survey;

LS



‘ Page Zof 2

EXHIBIT “A” Continued

" Thence Northerly following along the river to the point of intersection with

the North boundary line of Lot 4;
Thence East to the POINT OF BEGINNING. g

ALSO EXCEPTING the North 20 feet of the S1/2 of the NW1/4, Section 27, f
and the SE1/4 of the NE1/4 and the East 548 feet of Lot 4 of Section 28,

- Township 7 South, Range 13 East of the Boise Meridian, for road purposes

as set forth in Deed to Hagerman Highway District, a Municipal Corporation
of Idaho, dated June 6, 1951 and recorded October 16, 1951 in Book 45 - |
Deeds Page 182.

172912

STATE OF IDAHO COUNTY OF GOODING

Filed for récor& at the request o
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1 A. That's a larger pond that's further to the
2 east of this last pond and very near the Snake River.
3 Q. Okay. And does that have fish in it?
4 A Itdoes. It probably has the largest
5 population.
6 Q. And what kind of fish?
7 A. Those are trout and bass,
8 Q. Okay. The last two photos, you referred to
9 two ponds on Exhibit 12 which you've circled on the
10 left-hand side.
11 What's your understanding of how long those ponds
12 have been there?
13 A. Well, there are — from my discussion with
14 Barbara Gardner, she indicated they were there in the
15 1920s.
16 Q. Okay. Do you have any reason to believe
17 they were not there?
18 A. I've been able to substantiate that from
19 other neighbors and people who have lived here. Not
20 many go back to the early Twenties, but their parents
21 did.
22 Q. Exhibit 20, what does that show?
23 A. 20 is just another shot of the same lake.
24 Q. And Exhibit 21?
25 A. That's a little further out and the same
Page 304

1 A. I'd have to look at the deed to be honest.
2 Q. Have you consulted with anybody or had
3 anybody look at this in order to determine how many
4 acres you have and how much is irrigated?
5 A. No.
6 Q. Have you consulted — have you hired
7 Doctor Brockway to do that for you?
8 A. Yes, to determine the amount of need and
9 use.
10 Q. What have you done in order to provide him
11 with information such as the way the property has been
12 historically irrigated?
13 A. Essentially I put him in contact with
14 previous farmers so that he could talk about their flow
15 rates, the crops that have been grown on that farm, and
16 the data.
17 Q. And who have you put him in touch with?
18 A. Dan McFaddan primarily. He farmed it longer
19 than anybody else.
20 Q. Do you know about when he farmed it?
21 A. He farmed it from 1976 to 1986.
22 Q. Okay.
23 A. I believe the Gardners farmed it after
24 that. I'm not sure. It's prior to my ownership.
25 Q. Let me ask you a question about these water
Page 306

1 large pond.

2 Q. Where does the water 20 once it leaves the

3 ponds?

4 A It goes into the Snake River.,

5  THE COURT: Are Exhibits 19 and 20 and 21
6 all shots of the same —

7 A. The same lake, yes, Your Honor. It goes

8 right out -- there's a diversion right here.

9 MR. BROWN: Okay. I would offer 16 through
10 21.

11 THE COURT: Yeah. Without objection,

12 Exhibits 16 through 21 are admitted.

13 (Claimant Exhibits 16 thru 21 ADMITTED)

14 Q. (BY MR. BROWN) Referring you now to

15 Exhibit 12, can you tell me how much of the ground on
16 that property is irrigated?

17 A. We've claimed 129 acres, and I think it

18 approximate -- some years there's maybe slightly more
19 than that. Some years it's less,

20 Q. Okay. Let me show You an area referred to,
21 identified in brown as the place of use of right

22 No. K.

23 Do you own any of the property there?

24 A. Yes.

25 Q. And how much there would you own?

Page 305

rights splits. J has been splitinto K, L, and M. You
heard the testimony this morning about how those rights
were split.

A. Yes.

Q. Can you tell me what your understanding of
what you were acquiring when you obtained part of the J
right from Miss Gardner?

A. T acquired, first of all, I think it's the B
right. And subsequently I was told by Mrs. Gardner
that there was additional water, and that she was
wanting to convey that to me for the needs other than
those that had been conveyed to others,

Q. Okay. And when you say "other than what had
been conveyed to others," can you explain that?

A. Well, I think that she was coacerned that
the department had allocated one inch per acre and, I
think, told me that she felt like she couldn't do, deed
any more than that until there was -- the adjudication
had, you know, concluded. And once that was concluded,
that the rights, whatever rights were determined,
anything that was not decreed to others, because I was
the largest landowner, should be conveyed to me, and
would be, '

Q. Okay. So, in other words, you said that she
would convey it first to the others to get more than an

O\OOO\IQMAUN»—
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Duane J. Schneberger
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A. It enters our property here and follows
around this field there and down. It's there, then on.
Q. (BY MR. BROWN) Does it continue down?

1 irrigation. The others, Mr. Simcoe and Babington, have
2 used a pump.
3 Q. And pump out of what?

1
2
3
4 v. It goes to here and goes into a pipeline, 4 A._Qut of the Buckeye Ditch.
5 and goes down this way between Mr. Kingston -- or just 5 Q. Are you familiar with what we've referred to
6 south of Mr. Kingston's property. 6 as the Harlan Bell right, No. 019?
7 Q. Okay. Now, for how long have you been 7 A. Yes.
8 familiar with that ditch? 8 Q. Do you know who Harlan Bell was?
9 A. Well, I used to fall into it a lot. 9 A. He's er.
10 Q. Can you show the court -- you indicated the 10 Q. And do you know where that water was used?
11 house — excuse me. You indicated the house you grew 11 A. It was used on -- we had 30 acres in here.
12 up in. 12 I forget the lot numbers of the Buckeye Ranch. And we
13 Where is that house on Exhibit 11? 13 irrigated that.
14 A. It's about right -- I believe it's right 14 MR. BROWN: Could I have Exhibit 12,
15 there, unless I'm turned around. 15 please?
16 Q. From the point you indicated the Buckeye 16 Q. (BY MR. BROWN) Okay. You've indicated that
17 enters what's Edna Rea, your mother's property now -- |17 part of the 1884 rights are used on Harlan Bell's
18 A. Uh-huh. 18 _property.
19 Q. — how far is it to Billingsley Creek where 19 A. Ub-huh,
20 it's diverted? 20 Q. If you look at Exhibit 12, you'll see that a
21 A. It's got to be approximately maybe four, 21 couple areas in yellow are highlighted.
22 four and a half miles, something in there. 22 A. Yes.
23 Q. Now, you indicated that it runs now down to 23 Q. Has that ground been irrigated?
24 the property line on the south end of Kingston's. 24 A Yes, it has.
A. Yes. 25 Q. And was it irrigated before the last few
Page 276 Page 278
Q. Can you tell me did it used to run past 1 years?
thére onto the southern half of the Buckeye property? 2 A. I can remember that south of the house was
A. The ditch used to — ittte; 3 irrigated. And I -- we moved from that property when I
4 small irrigation ditch came above the house. And we 4 was 5 years old. But that's — out on that pasture is
5 irrigated the pasture where Mr. Harbison is, all along 5 the first place I learned to ride a horse;A__n'cLig was
6 there. But the main part of the ditch came over the 6 green and irrigated at that time. This was back of the
7 hill back there and followed the road now down; and it 7 old barn. And it was green and irrigated at that
8 came to essentially the same area and went south to the 8 time. We hauled hay off from it.
9 river. And the Hunt Ditch came from Riley Creek over 9 Q. Okay. Let me ask you about if you see what

10 and joined it here. And they joined there and went 10 exhibit -- can you tell what Exhibit 13 represents?
11 west to the river. 11 A. Well, yeah. This is the pasture south of
12 Q. And were there any other ditches coming from 12 the house. And this is the pasture, and
13 Riley Creek over to near your property or Simcoe's 13 Barbara Gardner's house is over here.
14 property in this area? 14 Q. Okay. Field No. 1 above the Buckeye Ditch
15 A. There was a pipeline that came across the 15 on Exhibit 13, has that historically been irrigated?
16 top and put water on this top area up in here. Where 16 A. ] never saw water on that. But there was
17 am I at? Over in here, this area. 17 evidence of old wooden checks, corrugations, ditches.
18 Q. Okay. Do you know what became of the 18 Q. Isitirrigated today?
19 pipeline? 19 A. This is all Tom's? Or is part of it
20 A It fell into disrepair and was abandoned in 20 Mr. Simcoe's?
“|21 the mi ate Thirties. 21 Q. Let me refer you to Exhibit 12. Within the
22 Q. And how have the properties including 22 place of use for Mr. Harbison, there's a field
2  acoe's and Babington's and your mother's received 23 identified as field 6 for 3 acres.
24 water since that time? 24  Is that irrigated?
25 A. My mother's has always been gravity 25 A. I don't know that it is today.
Page 277 Page 279

Page 276 - Page 279

Duane J. Schneberger




Multi-Page™

1 THE COURT: Let me clarify something,
2 Mr. Brown.

3 MR. BROWN: Yes.

4  THE COURT: Mr. Bell, referring to

5 Exhibit 13, there's a parcel that's been indicated as
6 parcel 1.
7 Isit your testimony that you have or have not
8 seen water on that parcel?
9 A. Historically, I haven't; but Mr. Simcoe,
10 when he put in his pump irrigation system, included
11 part of that.

1 Q. Okay. The entire ranch. You're referring
2 to what area in reference to Exhibit 117
3 A. Allof that land included in the Tormer
4 Egci-@e Ranch, which was the entire area.
5 Q. You're telling me the entire area — you're
6 saying that the entire area outlined in yellow, this
7 area?
8 A. Yes. And including, including part of it
9 that isn't, this area in here.

10 Q. You're indicating the area circled jn

%

. /s
e

11 purple, outlined in purple?

25 adjudicated to the entire ranch.

Page 281

12 Is that right? I think that's right. 12 A. Uh-huh.
13 THE COURT: Well, don't ask him. 13 Q. Okay.
14 A. Okay. 14  THE COURT: Okay. Wait a minute,
15 Q. (BY MR. BROWN) And the other parcels have 15 Mr. Bell, you're testifying that the entire area
16 been? 16 outlined in yellow, including the area outlined in
17 A. Yes. 17 purple, was decreed to whom? The Buckeye Ranch?
18 Q. Now, let me ask you about this area. On 18 MR. BROWN: He's saying that entire area is
19 Exhibit 12 there is an ASCS field labeled No. 3 for 19 what comprises the ranch.
20 4.1 acres within the place of use for right K. 20 THE COURT: Okay.
21 A. Yes. 21 A. The 1884 water right. And there were two
22 Q. Has that been irrigated? 22 other owners in the Buckeye, the H. J. Bell and the
23 A. Alot of it — yes. Bob Gardner used to 23 Amanda Gooding right; but they were all --
24 keep his horses there; and at that time he irrigated 24 Q. (BY MR. BROWN) Okay. Those three rights.
25 it. 25 A. Yes.
Page 280 Page 282
1 Q. Okay. So that 4.1 acres was irrigated. 1 Q. They all have the same priority date?
2 This 18 acres in this -- 2 A. Yes.
3 A. Yes. 3 Q. They all used out of the same ditch?
4 Q. - labeled as M and the other property to 4 A. Now --
5 the left labeled as - 5 Q. Out of Billingsley Creek? Are they all used
6 A.Lorl 6 out of the same canal out of Billingsley Creek?
7 Q. -H-E-L-L? 7 A. Now, part of it was from Riley Creek.
8 A. Yeah, 8 Q. Okay. And that was part of what?
9 Q. H-E-L. Has that property historically been 9 A. Well, all that on top of the hill originally
10 irrigated? 10 was decreed from Riley Creek.
11 A. Yes. 11 Q. Okay. But historically in the last 20 years
12 Q. And you indicated that these properties were 12 or so the water to these places we're discussing today
13 irrigated from a pipeline until sometime when water 13 has all come out of the Buckeye?
14 began being used out of the Buckeye? 14 A. Yes. That's correct.
15  A. Yes. 15 Q. Explain to me, if you can, how you can have
16 Q. Okay. Do you know if the ditches which 16 water from Riley Creek and water from the Buckeye and
17 provided water other than the Buckeye were decreed to |17 how that's changed?
18 the same places of use as the Buckeye 03 and 05 and 019 |18 4. Well, it's my understanding that there was
19 rights? 19 water sources from both directions; and that the '32
20 A Itis my understanding from reading an 20 decree, they were deemed as the same source.
21 interpretation of the International Mortgage and Loan 21 Q. So they could be used out of either one. ]
22 that they were. 22 A. They could be used out of either one.
23 Q. Okay. What is it that You understand? 23 MR. BROWN: I would ask the court to take
24 A. That they were -- that the water was 24 judicial notice of the New International Mortgage

25 decree rights 1 and 2 out of Riley Creek all to the
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The 03B and K

POV dncludes about

& acres where the
"IK" label is.Iv

was irrigated except
when Robert Gardner
wag 111. Zee tesgei-
mony of Dan MoFaddarn .
The water from 03
and Gla haz hesn
commingied zince 1541,



The POU for Babbington ig the entire 03¢
and L ares of uge, inclhudisg the north-
wast gorngr acrogs the sanal. Az Dan
MoFaddan testified, this arvea was not
ireigated in 1987 becaucs Robert Gardmer
was ill. Tt typically wag, and Dan had bBo
keep telling Gardner to turn down the
water beoause 1t would sub out fields to
the west. See trial testimony.




Thig is the 30 plave aof uges.

Ite areas of irrvigation ig 8.5 acres. This was
eﬁi@&,@rﬁfﬂinﬁﬁ by actual measuremsnts introduced
at the bErial. & small part on the northeast
corner would be in the 03, rather than 013

FOU get out in the 1932 Decres. Bub since 1341,
the 03 and 019 water have been commingled.



The 03IF and M POU has higtorically
baen irrigated from bhe same feedey
ditchey, then under the ganme wheolline .
The combinatdon of the 49% and 27" sn
Ehe S8.5 asres raturns vhe Paparsnek e
the acknowledged, actual histerd

LERR V1



PATRICK D. BROWN, P.cC.
LAW OFFICES

May 15, 2001

RECEIVEV
Steve Clelland oot
ldaho Department of Water Resources MAY 152
1341 North Fillmore, Suite 200 of Waler Resource
Twin Falls, ID 83301 ““‘“‘"smmn'"lmﬂh“?_ﬁ_, '_ L{w"’“(
0 {1.4 1 AN _j,'{’{ ’.!,_,
RE:  Subcases No. 36-00003, 05, and 019 L J oo MZL
Vol
Dear Steve: K

Enclosed are the following additional materials that may help you understand the
explanations | have given about the natyre and extent of ownership and use of the
03,05, and 019 rights.

1. Excess Flow Analysis for the Babington, Kingston, Simcoe and Rea/Bell from
Brockway Engineering. (Tab 25)

2. Testimony of Brockway explaining how he conducted the analysis and arrived at
his Field Irrigation Requirements, Tr, P. 412 through p. 503, (Tab 26)

3. Testimony of Bell regarding measurements, Tr. p. 295, |. 9 through p. 297, |. 25.
(Tab 27)

4. Flow Measurements for Simcoe and Babington dated May 11, 2000 by
Brockway. (Tab 28)

5. Summary of flow measurements by Steelhead Engineering, dated 6-7-98. (Tab
29)

6. Chart of Harbison fields and calculation of acreage. (Tab 30)

7. Testimony of Kingston regarding fish propagation, Tr. p. 300, I. 1 through p. 304,
l. 23 and Tr, p.315,1. 2 through p. 317, 1. 11, (Tab 31)

If you have any questions, please give me a call.

Patrick D. Brown
Attorney at Law

pdbytf
enc.

109 SOUTH ADAMS STREET - JEROME, IDAHO » 83338
PHONE;: 208-644-1967 « FAX. 208-644-197¢0



V. BELL EXCESS FLOW ANALYSIS AND SENSITIVITY
Brockway Engineering, PLLC 6/8/98

On-field diversion requiremenis

Hagerman CIR, 80% probability level, no ditch losses

Base field data: ' -

Acres in soil type: Total Slope Run Furrow Set Furrow
Field KEB KOB acres (fvft)  length (ft)  spe (ft) time flow
1 0.0 8.7 6.7 0.02 530 2.5 24 4
2 0.4 0.6 1.0 0.02 200 2.5 24 3
3 2.9 0.0 2.9 0.02 230 2.5 . 24 3
4 2.2 0.0 2.2 0.02 190 25 12 5
Total 128
Base case: All alfalfa, parameters as above
Base duty: 0.51 cfs= 1.99 infac

Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm

CROP: ALFALFA

CFS INJAC
Set time
Fur flow 12 24 Fur flow
3 0.25 0.50 (3
5 0.42 0.83 5
71 (0.58) 117 &)
CROP: DRY BEANS
CFS INJAC
Set time Set time
Fur flow 12 24 Fur flow ~32 24
3 0.70 1.40 3] 273 5.47
5 1.17 2,33 5 456 9.11
7 1.63 3.27 7 638 (1276
CROP: PASTURE
CFs . INJAC
Set time Set time
Fur flow 12 24 Fur flow e 24
3 0.49 0.98 3] .91/ 383
5 0.82 1.63 5 3.19 6.38
7 1.14 2.29 7 447  (893)
Notes:

EXHIBIT 7,¢




KAiNGsTon)

ILNTENDED

* CLAVMiZS
Rec o To R‘CWH
- 55 55 2.\G
e 1z .42 26
A3 Tl 1143
|
.O56 c¥s

PR ACRE



KINGSTON EXCESS FLOW ANALYSIS AND SENSITIVITY

Brockway Engineering, PLLC 6/8/98

On-field diversion requirements
Hagerman CIR, 80% probability level, no ditch losses

Base: All alfalfa, 24-hr sets, 5 to 7 gpm furrow flows

Base duty: 5.28 cfs =

Total ac: 127.9

Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm

CROP: ALFALFA
CFS

2.07 inches/ac

Set time
Fur flow 12 24
3 1.37 273
5 2.28 455
7 3.19 6.37
CROP: DRY BEANS
CFS
Set time
Fur flow 12 24
3 3.84 7.68
5 6.40 12.80
7 8.96 17.92
CROP: PASTURE
CFS
Settime
Fur flow 12 24
3 2.82 5.64
5 4.70 0.40
7 6.58 13.16
Notes:

IN/AC
Set time
Fur flow 12 24
3| . 053 1.07
5 0.89 1.78
7 1.25 2.49
IN/AC
Set time
Fur flow 12 24
3 1.50 3.00
5 2.50 5.00
7 3.50 7.01
IN/AC
Set time
Fur flow 12 24
3 1.10 2.20
5 1.84 3.67
7 2.57 5.14

Insufficient application for Alfalfa, 3 and 5 gpm flows, 12 hr sets

EXHIBIT 75




BABINGTON EXCESS FLOW ANALYSIS AND SENSITIVITY
Brockway Engineering, PLLC 6/8/98 ‘

On-field diversion requirements

Hagerman CIR, 80% probability level, no ditch losses

Base field data: ' :

Acres in soil type: Total Slope Run Furrow Set Furrow
Field KEB KSC acres (fuft)  length (ft) spe (ft) time flow
1 9.3 0.0 9.3 0.025 500 25 24 5
2 0.0 < 3.7 0.025 240 25 12 4
3 0.0 2.0 2.0 0.1 140 25 12 3
4 5.8 2.6 8.4 0.025 250 2.5 24 4
Total 23.4
Base case: All alfalfa, parameters as above
Base duty: 1.29 cfs= 276 infac

Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm

CROP: ALFALFA

CFs INJAC
Set time Set time
Fur flow 12 24 Fur flow o - 24
3 0.60 . 1.20 3 1.28y 2.56
5 1.00 2.00 5 24 4.27
7 1.40 2.80 7 2.99 5.98
CROP: DRY BEANS
CFs IN/AC
Set time Set time
Fur flow 12 24 Fur flow 12 24
3 1.62 3.24 3 3.46 6.92
5 2.70 5.40 5 B.77 11.54
7 3.78 7.56 7 8.08 (16.15"
CROP: PASTURE \
CFS ; INJAC
lSet time Set time
Fur flow 12 24 Fur flow 12 24
3 1.16 2.32 3 2.48 4.96
5 1.93 3.87 5 413 8.26
7 2.71 5.41 7 5.78 11.57
Notes:

Insufficient application for
Alfalfa, 12 hrs, all furrow flows

EXHIBIT,




SIMCOE EXCESS FLOW ANALYSIS AND SENSITIVITY

Brockway Engineering, PLLC 6/8/98

On-field diversion requirements
Hagerman CIR, 80% probability level, no ditch losses

Base field data:

Acres in soil type: Total Slope Run Furrow Set Furrow
Field KSC KEC acres (ft/ft)  length (ft)  spc (ft) time flow
1 48 21.3 30.0 0.015 430 25 24 4
2 25.4 0.0 254 0.015 460 25 24 4
3 3.1 0.0 3.1 0.015 260 25 12 4
58.5
Base case: All alfalfa, parameters as above
Base duty: 256 cfs= infac

Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm

CROP: ALFALFA
CFS

Set time
Fur flow 12 24
3 1.01 2.03
5 1.69 3.38
7 2.36 4.73
CROP: DRY BEANS
CFS
ISet time
Fur flow 12 24
3 3.13 6.25
5 521 1042
7 7.29 14.58
CROP: PASTURE
CFS
Set time
Fur flow 12 24
3 2.25 45
5 3.75 7.5
7 5.25 10.5
Notes:

Insufficient application for:

Alfaifa, 3 gpm, 12 hrs

IN/AC
Set time
Fur flow 12 24
3 0.86 1.74
5 1.44 2.89
7 2.02 4.04
INJAC
Set time
Fur flow 12 24
3 2.68 5.34
5 4.45 8.91
7 6.23 12.46
IN/AC
Set time
Fur flow 12 24
3 1.92 3.85
5 3.21 6.41
7 4.49 8.97

EXHIBIT 35
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1 determining factor in a case like that. And there are
2 cases where wild flooding is preferable.
3 1. My next question is: Are these types of
s. .ms commonly used in Idaho?
A. All these types?
Q. Yes.
A. I would say all except No. 5, the drip and

the subsurface. The drip is used occasionally in, for

O 00 N A A

example, nurseries, tree farms.

Subsurface is really classified as an
experimental system. And it isn't used very much.

Q. Are you familiar with water use generally in
the Hagerman Valley?

A. Yes.

Q. In the Hagerman Valley are the first four
systems all utilized?

THE COURT: Mr. Brown, make sure you speak
up so we can get you on tape.

Q. (BY MR. BROWN) Are all of those, the top
four systems utilized in the Hagerman Valley in your
experience?

A. To my knowledge, they are except perhaps for
the linear-move system. I'm not aware of any. There
may be some.

Q. Okay. Now, I want you to assume that part

Page 412

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

17

1 furrow —~
2 A. Through an individual furrow?
3 Q. Yes.

4 A. It's really not — you're not able to

5 determine exactly how much goes in each individual
6 furrow under that scenario.

7 Q. And why is that?

8 A. Because it's not -- you do not have water

- 9 directed specifically into each furrow like you do with

10 gated pipe and siphon tubes.
11 MR. BROWN: Your Honor, for demonstrative i
12 purposes, I would ask that we go ahead and print the
13 exhibit which he has just marked and print the
14 exhibit. And I would offer it as —
15  THE COURT: 38. Exhibit 38. Is that the
16 next one, Debbie?
THE CLERK: Yes.
THE COURT: That's been offered and
admitted for illustrative purposes.
'~ MR. BROWN: Your Honor, let's save that
photo. And if he could erase the one on the other
side, if we can just turn the board around, he may want
to come back to that.
(Claimants Exhibit 38 ADMITTED)
Q. (BY MR. BROWN) Okay. Now, we've talked
Page 414

18
19
20
21
22
23
24
25

1 of your opinion today is to address, I guess, what
2 water, what the reasonable irrigation requirements were
3 when the rights were established. And I'll represent
4 to you that they were established in the late 1800s,
5 around the turn of the century.
6  Which of those systems that you've listed there,
7 if you know, would have been utilized around the turn
8 of the century? u, ster
9 A. Around the turn of the century there wa.s\x/ll)
10 power, electric power. So the most common method, as I
11 understand it, at that time was wild flooding. But
{12 there would have been some furrow irrigation.
13 Q. Tell me how do you furrow irrigate a field
14 without modern appliances such as gated pipe or —
15 A. Youcan do it. You can do it with a lot of
16 hard work, shovels and boards.
17 You can have a ditch that has cutouts in it, just
18 openings in the ditch itself. And you can regulate the
19 flow out of those using boards that you stick in the
20 cutouts, shovels to make earth dams to move the water
21 where you want it. It's a lot of hard work. Gated
22 < makes it a lot easier. But it can be done.
23 Q. Can you tell me how much someone would use
24 using dirt ditches and cutouts in terms of furrow
25 flows? How much water would they run through a
Page 413

1 about what ET is and what efficiency is. I want you to
2 explain whether or not these ranges that you've
3 identified are something which a scientist in the field
4 would rely on in an indivi In other words,
5 you said the maximum efficiency range was 80 — was it
6 87 percent for pivot?
7 Would it be a generally accepted practice to say
8 that if somebody was getting 90 percent efficiency
9 based on testing or getting 40 percent based on testing
10 with a pivot that they were using too much or too
11 little water?
12 A. Yes. The efficiency criteria would be
13 generally accepted in the field to make a
14 determination, a broad determination of appropriateness
15 of water use for various systems.
16 Q. Assume I told you that a particular field,
17 though, had a 30 percent efficiency. Could you from
18 that - and I told you what type of system.
19 Could you from that tell me whether that person
20 was using too much or too little water?
21 A. I could make an estimate if I knew the other
22 factors involved, such as soil type, size of the
23 fields, Tength of the fields, slope oi the fields, and
24 farm management practices.
25 Q. Okay. So you would need all those criteria

Page 415
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1 in order to come up with a valid opinion?

2 A Yes.

3 Q- Now, tell me what the easiest way to

4 explain — I want you to —

5  THE COURT: Mr. Brown, it might be helpful

6 if we write up those input variables that he Jjust

7 explained.

8 MR. BROWN: Okay. Why don't we — could

9 the witness be handed Exhibit 327 Maybe it would be
10 helpful to refer to that where there are, I know there
11 are input variables listed.
12 THE WITNESS:  Thank you.
13 Q. (BY MR. BROWN) What I want to do at this
14 point is have you go through and explain generally the
15 analysis technique you utilized on these particular
16 fields that are claimed in this case today. We can go

17 back later and go through the individual numbers; but
18 if you could use Exhibit 32 to explain generally how

19 the analysis, how the model works.

20 A Perhaps if I ran through the various inputs

21 to the model and explained how each one of those fits

1 Q. Let's go back to the exhibit on the other
2 side of the board for a moment.
3 THE COURT: Just push "advance."
4 For the record, we'll be referring to what has
5 been marked and admitted as Exhibit 37.
6 Q. (BY MR. BROWN) Could you just, to help me
7 refer to the proper document, write "Exhibit 37"
8 somewhere on that board.
9 (DISCUSSION HAD OFF THE RECORD)
10 Q. (BY MR. BROWN) Okay. Now, you indicated
11 that you have done a sensitivity analysis.
12 Does that sensitivity analysis take in different
13 kinds of crops?
14 A. Yes.
15 Q. Okay. Explain to me how your ET would vary,
16 if it does, with different kinds of crops.

17 A. The —
18 Q. And it may be helpful to refer to - I note
19 on Exhibit 32 you've identified pasture, dry beans, and

alfalfa,
A. Right. The evapotranspiration of a crop

20
21

10 and sensitivity."
11 A. Okay.
12 Q. Explain to me what an excess flow and

—
w

sensitivity analysis is.
A. Okay. The excess flow analysis is an
analysis that is designed to determine how much water

Pt
th

F

—
[-))

an irrigator needs to put on a particular field to g_r:);

i
~1

a particular crop. The reason it's called excess flow
is because it may or may not come out in excess of the
typically allowed value of 1 inch, 1 miner's inch per

bk ek
O 00

20 acre.
21 The sensitivity part comes in because the inputs
22 are somewhat uncertain. Some are more certain than

&

others, but they are somewhat uncertain. So the

sensitivity analysis was performed to see how the

amount of water needed changes with changes in inputs.
Page 417

oR

22 into the picture? 22 varies from crop to crop. It varies because, number

23 Q. Okay. Not only do I want to know what 23 one, certain crops just use more water. It's just the

24 information, what inputs you utilized, but I want to 24 physiology of the crop itself.

25 know what assumptions you had to draw at the same 25  Number two, crops have different rooting zones.

Page 416 Page 418

1 time. 1 For example, alfalfa roots down to, oh, about five feet
2 Isit possible simply to go down starting on the 2 below the surface. Dry beans, on the other hand, and
3 first line of the Exhibit 32 and address each notation 3 pasture root down to approximately two feet maximum.
4 on that page so that we can all follow what you're 4 So those crops that have the shallower rooting depth
5 talking about? 5 have less water available to them because the soil can
6 A. You're referring to which line? 6 hold less in two feet than it does in five feet.
7 Q. What I'm suggesting is maybe we can do it in 7 Another difference between the crops is the
8 an order according to the exhibit, starting with - you 8 seasonal use pattern. Alfalfa, for example, has a
9 know, the first line says "Bell excess flow analysis 9 fair.ly uniform shape of use over the year. It starts

—
(=]

out low, peaks gradually, and goes down toward the end
of the season. Beans and other crops may have a slower
12 start time, and then a sharper peak in the middle of

13 the season around July, and then down sharper toward
14 the end.

15 Q. In other words, you're referring to a peak

16 ET; is that --

17 A. I'mreferring to the seasonal pattern of

18 evapotranspiration.

19 Q. When you refer to a "peak," you're referring
20 to what?

21 A. I'm referring to the general peak water use

22 which occurs usually in July, at the hottest point of

23 the year.

24 Q. Explain to me how those different crop

25 characteristics impact the diversion requirements.

p—t
—

Page 419
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A. If a crop simply uses more water because of
its physiology, that is obviously going to have an
» +ard impact on the amount of water that you have to
¢ on. On the other hand, if the crop can root down

water, that will tend to have a downward pressure on
the diversion requirement. The seasonal pattern may
also have an effect because the peak may be higher for

1

2

3

4

5 farther to get at a reservoir, if you will, of more
6

7

8

9 a particular crop even though the average may be

—

evapotranspiration rates, and rooting depths in
particular.

Q. (BY MR. BROWN) Now, let's work down
Exhibit 32. You indicate that on the third line it's
on-field diversion requirements.

A. Yes.

Q. What's an on-field diversion requirement?

A. That's the diversion requirement which is
necessary at the field itself, not taking into account

A- 2B S B - NV I N

10 lower. 10 any losses in a ditch or other conveyance which may
11 Q. When you mentioned some crops before, you 11 have been used to bring it to the field. It's just on
12 said that alfalfa was different than beans and pasture 12 the field.
13 because of the depth of the roots in part. 13 Q. Okay, And it says "Hagerman CIR."
14  A. In part, yes. 14  What is Hagerman CIR?
15 Q. In other words, the alfalfa has deeper 15 A. That refers to the Hagerman consumptive
16 roots? 16 irrigation requirement, which is the data compiled by
17 A. That's correct. 17 Allen and Brockway in their 1983 report. That data was
18 Q. Okay. And then you mentioned other factors 18 used in this analysis. It's essentially the
19 such as physiology. But my question pertains to those 19 consumptive use of the crop.
20 three specific crops. 20 Q. Isit a generally accepted and published
21 Given what you've said, is it fair to say that 21 report?
22 alfalfa would use -- have a lower crop irrigation 22 A. Yes.
23 requirement, peak requirement than beans or pasture? |23 Q. It says "80 percent probability level" next
24  A. You can't make that general statement 24 on Exhibit 32.
25 without knowing more about, in particular, the soil 25 What does that refer to?
Page 420 Page 422
1 water-holding capacity. Because even though alfalfa 1 THE COURT: Mr. Brown, can we back up on
2 roots down, it also — roots down deeper, it also has a 2 that for a moment?
3 greater evapotranspiration rate. So there's two 3 This was published in a, what, a 1993 report?
4 offsetting factors. You need to know more 4 A. I believe it's '83, Your Honor.
5 information. 5 THE COURT: What was published again?
6 Q. So you have to look at each type of crop to 6 A. The crop evapotranspiration estimates for
7 know which one would use more in a given situation? 7 Hagerman.
8 A. Each type of crop and the soil type. 8 THE COURT: 1983?
9 Q. Okay. Now, you, I note, on Exhibit 32, you 9 A. I believe it's '83.
10 list the three crops we've talked about. 10  THE COURT: Okay. Go ahead, Mr. Brown.
11 A. Yes. 11 Q. (BY MR. BROWN) Now, I was asking what
12 Q. Can you explain to me why you selected those 12 80 percent probability level refers to.
13 three crops? 13 A. Right. The crop evapotranspiration is
14 ~ THE COURT: And what are -- I don't have 14 expressed in terms of monthly averages. It's one value

15 that sheet; so what's, what are the crops?

16 MR. BROWN: Well, excuse me, Your Honor.
17 Let me ~ I believe I have —

18 A. Those three crops were selected for really

19 two or three reasons. They're typical crops grown in
20 southern Idaho. They're crops which are, to the best
21 of my knowledge - they're crops which have, to the
22 of my knowledge, been grown regularly historically
23 1. che Hagerman Valley and on these particular fields
24_in question. And they're crops which have a fairly

25 wide difference in characteristics, in

Page 421

15 in May. It's a little higher in June. It peaks in

16 July or August, and then heads down toward the end of

17 the season.

18  The 80 percent probability level — well, let me

19 go back. That's a monthly average. That will

20 obviously change from year to year, One year may be a

21 hot year. One year may be a cool year. So if you

22 look, for example, at all of the July, all of the Julys

23 that we've had and you look at what the crop

24 evapotranspiration was in July, there will be an

25 average. But then there will be high years; and then
Page 423
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1 there will be low years. And there will be kind of a 1 have seen it yet. So you can adjust it upward, say,
2 scatter around, an average. 2 from 80 percent to 90 percent, or 95 or 99; but there
3  So the 80 perceat probability level refers to 3 is no 100 percent.
4 taking, adjusting the average monthly ET upward so that 4 Q. Okay. Is there — you mentioned that you're
5 80 percent of the values fall below that level. So, in 5 being conservative in utilizing an 80 percent
6 other words, in simple terms it's the crop 6 probability level.
7 evapotranspiration which will be exceeded in two out of 7 A Yes.
8 ten years. 8 Q. And you mentioned that you would expect two
9 Q. In other words, in determining what the full 9 out of ten years a person would be using more water
10 amount of water a person needs in order to not stress 10 than you analyzed given the inputs you utilized?
11 their crops, you have to determine a maximum, I 11 A. That's correct.
12 presume, correct? 12 Q. Okay. So, in other words, you're not here
13 A. The — 13 today trying to tell the court that, you know, all
14 Q. Explain — 14 imaginable circumstances of any time, this is what they
15 A. For the crops never to be stressed. 15 need. You've been more conservative.
16 Q. Okay. Now, explain to me the relationship 16  A. That's correct. There is a 20 percent
17 between average figures and higher figures again. In 17 chance in any given month, in any given year that the
18 other words — 18 water use requirement will exceed the water that you
19  A. Okay. 19 have.
20 Q. -- you indicated Allen and Brockway has a 20 Q. Okay. Now, it says "no ditch losses" on
21 monthly average figure. 21 Exhibit 32.
22 A. Yes. 22 A. Yes.
23 Q. Okay. You didn't rely -- you didn’t utilize 23 Q. What does that mean?
24 a pure monthly average figure in your analysis? 24 A. That means that either in the ditch which
25 A. I do not utilize the monthly figure in the 25 brings the water to the field or in the on-farm ditches
Page 424 Page 426
1 analysis; but the monthly figure is used as a base line 1 themselves it was assumed that those ditches do not
2 to adjust upward to arrive at the 80 percent level. 2 seep water; they don't lose water. So this really
3 Q. And is that adjustment done according to 3 represents only the water necessary for the crop, not
4 generally accepted scientific principles? 4 to satisfy any ditch losses.
5 A Yes,itis. 5 Q. Okay. So you're assuming it's getting to
6 Q. Okay. Now, you adjusted upward to 6 the field down the ditch and going out of the ditch.
7 80 percent. 7  A. That's correct.
8  Why haven't you adjusted it upwards to 8 Q. Typically does it take water in addition to
9 100 percent so the people get what they would need all 9 the crop irrigation requirement to get the water to the
10 the time? 10 point where you begin the analysis?
11 A. Well, the 80 percent is a criteria that may 11 A. Depending on the situation, usually ditches
12 be somewhat arbitrary; but it was selected to, as kind 12 will lose some water.
13 of a conservative value to make sure that the water use 13 Q. Okay. The next line says "base field
1471s sufficient for a.reasonable number of years; and 14 data."
15 that the number of times which water use is 15 What's base field data?
16 insufficient is not significant enough to warrant an 16 A. That is the data which was input into the
17 increase in rate. 17 model describing soil types, field sizes, acreages, set
18 Q. Okay. Assume I told you I want you to 18 times, and furrow flows which is used as a base line
19 analyze this with a peak use as opposed to some 19 for a comparison when the sensitivity analysis was
20 probability of the peak use. 20 performed.
21  Is that possible? 21 Q. Okay. Field data, when you say "field
22 A. Statistically, theoretically it's not 22 data," where does this data come from?
23 possible. Because the monthly ET follows a bell curve, 23 A. The field data comes from really two
24 and theoretically there will always be an ET value 24 sources. One is utilizing the 1987 ASCS aerial photo
25 which will exceed the value you chose. We just may not 25 which shows the field boundaries, gives their estimates
Page 425 Page 427
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1 of acreages of the fields. And also talking to tlmxe

2 im’ia_tors, talking to you, Mr. Brown, about how they
3 irrigate, where the fields are, where the ditches are.
4 ). So this is based both on the ASCS
5 information and on the individual claimant's
6 information about their experience in irrigating the
7 fields,
8 A. That's correct.
9 Q. Are those kinds of inputs the kinds of
10 inputs which a scientist would regularly rely on to
11 give these opinions?
12 A. Yes. Typically in this field aerial photos
13 such as the ASCS and client information is relied
14 upon.
15 Q. Is it important to utilize client
16 information or experience in a particular field in
17 order to do the analysis?
18 A. In my opinion, it is. Because an aerial
19 photo can't tell you everything. It's important for
20 the analyst to know what's actually happening on the
21 field, whether it's field configuration, where the
22 ditches are, soil types.
23 Q. Okay. Let me ask you to go across the
24 spreadsheet under base field data and explain, first of

1 A. Yes.
2 Q. —in addition to the other information?
3 The next column says "KEB, acres and soil type."
4  What's KEB and KOB?
5 A. Those are codes that the SCS — it's now the
6 NRCS -- uses to identify different soil families in
a--
8 THE COURT: Could you spell those out
exactly what those mean for those of us not so
fortunate?

A. SCS is the Soil Conservation Service.
That's the old name; and it just recently changed to
the NRCS, which is the Natural Resources Conservation
Service.

Q. (BY MR. BROWN) And that's a federal

16 government agency?
17 A. Federal government agency.
18 Q. Okay. And that federal government agency

somehow comes up with soil types?

A. They actually go out to the field, take soil
samples in targeted areas, analyze them, and use that
as the basis for their report.

Q. Okay. And then they prepare a report that
tells you what fields have what kind of soils?

24

15 and that means there were four fields on Mr. Bell's

16 property.

17 A. That's correct.

18 THE COURT: And you outlined factors for

19 each one of those fields?

20 A. Correct.

21  THE COURT: All right. Go ahead,

22 *°- Brown.

23 Q. (BY MR. BROWN) Okay. And I want to come

24 back to - you said it was a 1987 ASCS photo you
25 utilized -
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25 all, on the field what does that refer to? 25  A. Well, they don't break it down by fields.
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1 A. The field refers to the actual delineation 1 They just break it down according to their estimations
2 of the components of the farm. They are individual 2 of the boundaries of different soil types.
3 fields which are irrigated froﬂlmh 3 Q. You have to get from their boundaries to the
14 Q. Okay. And you got that information, you 4 fields. Explain how you do that.
5 said, from the farmers and from an ASCS photo. 5  A. Correct. The soils are delineated on the
6 A. That's correct, a 1987 photo. 6 same photo as the fields are. So it's simply a matter
7 Q. Okay. So you — 7 of comparing the two photos, identifying where the farm
8 THE COURT: Let me clarify something, 8 is on the soils map, where the fields are on the soils
9 Mr. Brown. 9 map, and estimating the amount of soil in each field.
10  So on Exhibit 32, Doctor, there are — this is an 10 Q. Okay. So you did that for each of the
11 analysis for Verl Bell, correct? 11 fields? =
12 A. Correct. 12 A_That's correct.
13 THE COURT: And you've indicated field 13 Q. What does KEB or KOB mean?
14 and — and then there's a delineation of 1 through 4; 14 A. Those are just the codes which the NRCS uses

15 to identify the soils.

16 Q. Okay. And when they identify soils, they —
17 A. They identify the properties of the soils,

18 the texture, the water-holding capacity, the depth of
19 the soil before you hit rock, and many other factors.
20 All of the possible, all the known characteristics of a
21 soil, they will report.

22 Q. Okay. The next column says "total acres."
23 THE COURT: Wait. I'm not there yet.
24 So — what's the difference between KEB and

25 what does KEB mean and KOB mean; and what's the
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1 difference? 1 THE COURT: Excellent.
2 A. I can't tell you exactly what they mean. 2 Q. (BY MR. BROWN) And then under the "total
3 They're just one of the many cryptic codes that the 3 acres" column, it says "total, 12.8."
4 NRCS uses to identify the soil. 4  That's the total acres of all the fields that you
5 Q. (BY MR, BROWN) It's a class of soil? 5 understand to be irrigated?
6  A. It'sa— yes, in a sense it's a class of 6  A. Yes.
7 soil. And it's — for example, for KEB, they will 7 Q. Okay. The next column, then, is "slope."
8 report water-holding capacity, soil texture, drainage 8 Explain what that is.
9 depth and all the other factors. 9 A. Slope refers to the average slope of the
10 And then for KOB, they'll report a different set 10 field from the high end to the low end. So it's how
11 of factors because in their opinion it's a different 11 much does the field drop versus the distance from the
12 type of soil. So - 12 high end to the low end.
13 Q. So that different soil has a different 13 Q. And that would be a factor, I presume, in
14 capacity to hold water in the rooting zone? 14 determining how much the surface runoff is in relation
15  A. Yes. 15 to how much soaks into the soil?
16 Q. And other different characteristics which 16  A. That's correct. It's a factor in
17 you utilize? 17 determining how long it takes the water to get from one
18 A. Yes. 18 end of the field to the other.
19 Q. Okay. Now, maybe it would be good to 19 Q. Okay. And in coming up with figures for
20 summarize why you have to look at different, and 20 that, what data did you rely on, what information
21 utilize different soil classifications in your 21 sources?
22 analysis. 22 A. Chiefly we relied on field examinations of
23 A. Different soils, as you mentioned, have, can 23 the sites, also using some published topography }naps as
24 have very different water-holding capacities. And we 24 a guide.
25 may have two or more or several soils on the same farm, 25 Q. And is that the kind of information that's
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1 or maybe two or more on the same field. So it's 1 regularly relied on in the field to make these kind of
2 important to delineate or identify the different 2 analyses?
3 characteristics of the soil so that the model can take 3 A. Yes, it is.
4 those into account. 4 Q. The next column -- tell me what the numbers
5 Q. Are these soil families or soil 5 mean under the "slope" first.
6 classifications the type of classifications which are 6  A. That slope is in feet per foot, which is,
7 reasonably and regularly relied on in the field in 7 for example, the field drops .02 feet for every foot of
8 order to conduct an analysis? 8 horizontal distance. If you multiply that by a
-9 A. Yes, they are. ' 9 hundred, you get the percent slope. 2 percent slope.
10 THE COURT: Okay. Let me ask a question. 10 Q. So, in other words, a hundred-foot field
11 So, Doctor, the two soil types that were 11 would be two feet lower on one end than the other?
12 identified by SCS or NRCS for Verl Bell's property is 12 A. Correct.
13 KEB and KOB? 13 Q. "Run length." Explain what that means.
14 A. That's correct. 14 A. That is simply the distance from the head
15 THE COURT: Gotcha. Okay. 15 end of the field to the lower end.
16 Q. (BY MR. BROWN) And then what do the numbers |16 Q. In other words, you measure across the
17 represent under -- in the columns underneath the KEB 17 field?
18 and KOB? 18 A. It's just the horizontal distance in the
19 A. Those are the -- for each field, those are 19 direction that the water travels.
20 the acres of that soil type in that particular field. 20 Q. Okay. And what is your source of
21 If I may just do an example, field No. 2 is made up of 21 information concerning the run lengths for these
22 two soil types. The total acres of the field is 22 particular fields?
23 1 acre. .4 of an acre is a KEB soil. .6 of an acre is 23 A. Primarily, again, using the '87 aerial photo
24 a KOB soil. 24 which has the fields on it, verifying that those are in
25 Q. Okay. 25 fact the fields, and scaling the distances from that
Page 433 Page 435
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1 photo. 1 part of the relationship between a set time and a
2 Q. Now, how is it that you're able to scale 2 runoff?
3 di**~uces from a photo? 3 A. Well, the set time does affect surface
4 . Those, the ASCS publishes those photos at a 4 runoff because once the soil profile gets filled up,
5 known scale. 5 anything, any water going on the field is mostly going
6 Q. In other words, it's a scaled photograph. 6 to surface nunoff.
7  A. That's right. It's a scaled photograph. 7 Q. Is it generally ~ in your experience do
8 Q. Okay. Determining the run lengths as you've 8 farmers generally have surface runoff?
9 described, is that a generally accepted practice in the 9 A. With gravity irrigation they generally do
10 field? 10 not because they necessarily want it, but because it's
1 A. Yes. 11 a physical constraint of that type of irrigation that
12 Q. Okay. The next column is "furrow spc." 12 you're going to have to have some of that just as a
13 Explain to me what furrow spc is. 13 practical consideration.
14 A. That refers to the furrow spacing which is 14 Q. In other words, you can't appropriately put
15 the distance between the individual furrows, the 15 enough water on your field without having some surface
16 distance between the small ditches which run down the 16 runoff.
17 field. 17 A. That's usually the case.
18 Q. Okay. And it says "2.5" in that column for 18 Q. Set times, the information on set times,
19 each. 19 what sources did you utilize?
20  What does that represent? 20  A. Primarily the information from the
21 A. That refers to 2.5 feet, or 30 inches. 21 irrigators based on their knowledge of historical
22 Q. In other words, there's a furrow every 22 practices and what set times were used for individual
23 30 inches? 23 fields.
24  A. Correct. 24 Q. Why did you utilize that information as
25 Q. Okay. "Set times," what are those? 25 opposed to some other set time figure?
Page 436 Page 438
1 A. The set times are the times -- or the length 1 A. istorical information, in inion,
2 of time that the water is allowed to be diverted to the 2 js the best estimate of the set time based on the
3 field. So, for example, the 24 refers to the fact that 3 irrigator's knowledge of how long it takes in practical
4_the irrigator turns the water into the field and lets 4 terms for the water to get across and sufficiently

5 it — and keeps it there for 24 hours and then turns it
6 off.
7 Q. Okay. How does set time relate to surface
8 runoff?
9  A. The set time has an impact because the
10 larger the set time, the longer the water is going to
11 be on the field. And you may have more surface
12 runoff.
13 You may need a longer set time because the field
14 is longer, so it takes longer for the water to get from
15 one end to the next. You may need a larger set time
16 because the soil infiltrates a lot, so that you have to
17 keep water on there for a long time to get that lower
18 end watered.

5 irrigate the field.
6 Q. Is that a generally accepted method of

7 collecting and utilizing information on set times for
8 people in the field?
9 A. Yes. Utilizing information from people in
10 the field is generally accepted.
11 Q. Is it important to utilize information from
12 the people in the field in order to come up with an
13 analysis?
14 A. In my opinion it is, because over time
15 irrigators get to know their fields very well. They
16 get to know how much they infiltrate, how fast the
17 water moves across the field, how long they have to
18 leave that water on to get a sufficient water —

19 Q. When you say soil, it "infiltrates," you 19 sufficient amount of water on the field without
20 mean it soaks into the ground? 20 overwatering.
21 A. It soaks in. 21 And over time through the process of trial and
22 7. In other words, it won't run across the 22 error, it's my opinion that irrigators generally reach
23 \._.d because it keeps soaking down instead. 23 a situation that in practical terms on the field is
24  A. Right. 24 achievable. So that's why I use actual historical
25 Q. Okay. What else is that — what else is 25 numbers.
Page 437 Page 439
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1 Q. Okay. "Furrow flow" is the next column.

2 What is furrow flow?

3 A. That refers to the flow which is directed

4 into each individual furrow.

5 Q. Excuse me. Let me go back. The numbers

6 under set time, 24 and 12, tell me what those

7 represent. What are those numbers?

8 A. Those are - they're in hours. So a 24-hour

9 set time means that the irrigator leaves the water on
10 the field, diverting it to the field for 24 hours.

1 THE COURT: Draw big, Doctor.
2 A. Okay. This is an aerial view of the field,
3 This is a ditch that runs along the upper end of the
4 field.
5  THE COURT:
"ditch."
A. Ditch. Sometimes called the head ditch
because it's up at the head end of the field.
The farmer corrugates his field by putting
furrows extending from the head end of the field to the

Why don’'t you mark on there

O 0 N &

10

11 Q. Okay. And the same with the 12. It means 11 lower end. And these furrow, as we've discussed, are
12 12 hours. 12 usually spaced about 30 inches apart. And they're just
13 A. That's correct. 13 little ditches that go down the field.
14 Q. Okay. Furrow flow. Go ahead and -- I 14 Q. (BY MR. BROWN) How big is a furrow?
15 didn't mean to interrupt you. 15  A. Oh, it's about six or eight inches wide.
16  A. Furrow flow is the amount of flow directed 16 Q. Soit's a little ditch.
17 to each individual furrow either through a gated pipe 17 A. It's just a little ditch. It runs down --
18 with openings at each furrow or siphon tubes. Those 18 Q. How deep? I mean I know there's a range.
19 are the two practices generally used today. 19 A. Oh, there's a range. Maybe four inches
20 THE COURT: I'm not there on that one, 20 deep.
21 Mr. Brown. 21 So those little ditches are running down the
22 Q. (BY MR. BROWN) Okay. Maybe you could draw (22 field. The trick now is to get water into each one of
23 another diagram. And -- 23 those individual ditches. One way is with a siphon
24 A. Maybe I should draw a diagram. 24 tube.
25 Q. I'm going to ask you to draw on the diagram 25 So going back to my first diagram, if this is the
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1 as best as you are artistically able a picture of what 1 ditch at the head end with embankments, here's the
2 a siphon tube would look like and what a picture of 2 water in the ditch. A siphon tube is placed in the
3 what a cutout would look like. 3 ditch, over the embankment, and lined up with a furrow
4  THE COURT: Maybe we should —~ do we want 4 so that water will flow by siphon action from the
$ to go to the other advance -- 5 ditch, over the embankment and go right into the
6 MR. BROWN: Yeah. Why don't you do another 6 furrow. That's one method.
7 page. 7 Another method -- I'll put that down below
8  Your Honor, can I ask that we take a five-minute 8 this — is to have a pipe at the head end of the
9 break? ) 9 field. But the pipe has openings in it every 30 inches
10 THE COURT: Yeah. This is a good time to 10 or however wide the furrows are. And those gates,
11 take a break. Let's take a five-minute break. 11 which the openings are called, are opened; and the
12 (RECESS) 12 water spurts out from the pipe into each individual
13 THE COURT: Back on the record. We're 13 furrow. Those are the two chief methods used.
14 currently -- Doctor Brockway is on the stand. We're 14 Q. And can you also draw for me a, as we
15 currently discussing Exhibit 32, and I professed my 15 discussed, a ditch with a lateral cutout into furrows?
16 ignorance as to furrow flow. That's where we are. 16 A. Yes. You may have a ditch -- I'll draw it
17 Q. (BY MR. BROWN) Let's explain to the court 17 on this bottom area -- which instead of having the
18 what the last column entitled "furrow flow" addresses. 18 highly directed methods of siphon tubes or gated pipe,
19 I believe you were going to draw a picture of a cutout 19 you just have cutouts in the ditch every so often which
20 and - 20 are -- cutouts just mean openings in the ditch where
21 A. I'believe I was going to make an attempt. 21 you can let the water come out of the ditch.

22 If this is the field sloping down from the high end to
23 the low end, we have furrows in this field. Let me
24 take that field and turn it so that you're looking from
25 an aerial view.
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22
23
24
25

And the water comes out of the ditch, spreads out
like this, and just kind of makes it way into the
furrows for each cutout. That's a less precise method
of getting the water into the furrows, but it does
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work.

So getting back to the furrow flow, the furrow
flow, for example, when I say on field 1 the furrow

r is four. That means four gallons per minute
tiowing into each individual furrow. Four gallons per
minute is about a third to a half as much as would come
out of a typical garden hose, just for reference.

THE COURT: So furrow flow here, as you've
stated in Exhibit 32, is expressed in gallons per

O 00 AN N A WN e

10 minute?

11 A. That's correct.

12 THE COURT: So each individual number there
13 would be, for field 1, would be four gallons per

—
N

minute. Field 2 and 3 would be three gallons per
minute. And the fourth one would be five gallons per
minute.

A. That's correct.

THE COURT:
flow.

A. Now, the reason for the variability in
furrow flow has to do with the fact that, as we
discussed before, a long field may take a larger flow
to get the water clear across the field. Because a lot
of it seeps into the ground at the head end. Likewise,
if the soil has a high seepage rate or infiltration

b—
~N & W

18 Gotcha. I understand furrow
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1 Q. Okay. I note down below in your individual

2 analysis for different crops you have a furrow flow

3 column in each. Then under the furrow flow it says "3,
4 Sand 7."

5 A. Right.
6 Q. What do the 3, 5 and 7 represent?
7 A. Those represent, again, gallons per minute.

8 We used the model to look at how the output changed if
9 we changed this particular uncertain parameter, this

10 particular uncertain input to the model called furrow

11 flow. So we varied it from 3 to 5 to 7.

12 Q. Can you tell me with any degree of -- with a

13 reasonable degree of scientific certainty what the

14 furrow flow is in any of the particular fields which

15 we're here to discuss today?

16 A. No, I can't. \
17 Q. And why is that?
18 A. Because they have not been measured; and we

19 don't know precisely how much is coming out of those
20 gated pipes or through the siphon tubes. We have a
21 good range.

22 Q. Why haven't you measured each furrow?
23 A. From a practical standpoint, it simply is

24 w in an engineering study to measure the
25 flow in every furrow.
—
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1aie, that will also dictate a higher furrow flow.

Q. (BY MR. BROWN) Describe to me, first of all,
of the three methods you've indicated -- cutouts, gated
pipe and siphon tubes -- what methods were commonly
used at the turn of the century.

A. At the tun of the century gated pipe and
siphon tubes didn't exist. They used cutouts because
it was easy, it was cheap, and it did the job. It was ..

a lot more work, and it wasn't pretty, but it did the

10 job.

1 Q. Describe to me in terms of precision how

12 close you're able to come in identifying individual

13 gallon per minute furrow flows.

14 A. Yeah. The furrow flow as an input to the

15 model is an uncertain parameter because we don't know
16 exactly how much is spurting out of that pipe or

17 exactly how much is going through that siphon tube.

18 Those furrow flows are based on best engineering

19 judgment about how long a field is, what type of soil
20 it is, and historical or known practices that work.

21 In other words, we know that one gallon per

22 minute won't get across the field. We know that nine
23 dns a minute is too much. So we have a range, and
24 we use engineering judgment to define the input to the
25 model.

\oooqaxuu:-un.—l
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1 Q. In other words, it would be too much work.
2 A. It would be too much work.

3 Q. I mean how many furrows do you have on a
4 hundred acres of ground? .

5 A. Well, without actually doing the numbers,

6 you know, let's say 5,000.

7 Q. Okay. How long would it take you to measure
8 an individual furrow?

9 A. It would probably take, to be comfortable
10 with the measurement, doing it twice so that we have
11 repeatability, 10 minutes.

12 THE COURT: Each furrow?
13 A. Each furrow.
14  THE COURT: And there's — you estimate

15 there's 5,000 furrows on a 100-acre field?

16 A. That's a very, very gross ballpark

17 estimate.

18 Q. (BY MR. BROWN) In other words, the point
19 you're making is you don't go measure every single
20 furrow on every single field because it's just not

21 practical or cost effective,

22 A. That's right. That's right.

23 Q. In terms of the cutout method, is there any
24 reason that you — describe to me the precision you can
25 articulate with a reasonable degree of scientific
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1 certainty concerning the flows of cutout ditches.

2 A. Those flows are even less certain than the

3 flows from a gated pipe or a siphon tube. The flows

4 from these cutouts are relatively haphazard. The water

5 was just sort of turned loose. And we don't know how

6 much was coming out of each cutout.

7 It was a trial-and-error procedure to determine

8 how many boards the irrigator stuck in the checkout --

9 stuck in the cutout. And we don't know how much of
10 that water made its way to each individual furrow. So
11 from that standpoint it's difficult to estimate the
12 individual furrow flow.
13 Q. And, in other words, you're saying you can't
14 be precise in terms of furrow flows per field without
15 actually going and measure every single one.
16 A. That's correct.

Q. How do you compensate for the uncertainty or
lack of precision in that regard?
A. Well, whenever you have inputs which are

known to be imprecise or uncertain, an accepted
scientific method is to use a sensitivity analysis in

1 impact of changing that input on the output. In other
2 words, what if we're wrong and it's not three, it's
3 actually five, what would the output be?
4 Q. Well, you would still get an output.
5 A. Yes, but what would -- how would the output
6 change if we moved from three gallons a minute to five
7 gallons a minute? That's important to do whenever you
8 have an input parameter which is uncertain.
9  You can assess - you can sort of compensate for
10 that uncertainty by defining a range in the input
11 parameter within which you are very confident that it
12_falls, even though you may not know what the exact
13 number is. Then using that range, you can use the
14 model to define the corresponding range of outputs so
15 you can be certain, reasonably certain that the output,
16 the so-called true number falls within that range.
17 Q. In other words, the conclusion or the output
18 is only as good as -- or is only as precise as the
19 variability of the inputs?
20 A. That's a fair statement.
21 Q. And if you use a more precise input than you

—

10 seven gallons per minute a reasonable range utilized in
11 the field?

12 A. In my opinion, it is.

13 Q. Isit reasonable in the field to simply

14 utilize three gallons per minute without utilizing the
15 five and seven gallons per minute in order to get the

16 range?

17 A. You asked me in the field? .

18 Q. Let me back up.

19 A. Okay. .

20 Q. In the profession, would it be a reasonable

21 professional judgment that you came to if you simply
22 utilized three gallons a minute knowing that there is
23 variability and uncertainty with the inputs?

24 A No. Whenever there's an input which is

75 known to be uncertain, it's important to assess the

PR
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22 which you vary the uncertain input parameter within a 22 have the information to support, you come up with a
23 reasonable range and assess the effect that that has on 23 conclusion that is more narrow than is supportable.
24 the output. That gives you a reasonable range on the 24 A Youwould come up with a conclusion which is
s output based on some uncertainty in an input. 25 just as arbitrary as your choice of an imprecise AN
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1 Q. So what you're saying is is if you have 1 input.
2 uncertain inputs, you have to utilize a range in order 2 Q. Now, you -- I want to move down Exhibit 32.
3 to have an acceptable sensitivity analysis. 3 The next line after the columns we've already discussed
4  A. That's correct. You have to estimate what 4 says "base case."
5 would be a reasonable uncertainty or an unknown, 5 Tell me what a base case is.
6 unknown variation in the input parameter. And that's a 6 A. For the analysis, we selected a certain set
7 judgment call. But using that range, it will give you 7 of parameters and a certain crop, in this case alfalfa,
8 a range of the output. 8 to use as a base line to which we could compare the
9 Q. And is using from three to five, three to 9 other cases that we ran using the -- by varying the

—
o

inputs.

Q. Okay. So you had to start with something in
order to make a comparison,

A. Right, We had to start with something that
was reasonable. Not necessarily our best estimate of
actual historical water use, but something that was
reasonable so that we could compare the rest of the
cases to it.

Q. Okay. So the base case doesn't represent
something that's more reasonable than the rest of the
outputs you had.

S e S A
Y- T - TS B LY TR S % B S I

20

21 A. Not necessarily.
22 Q. Okay. It says "base case, all alfalfa
23 parameters as above."

24 In other words, is that just summarizing what
25 you've already described?
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A. Yes.

Q. Okay. It says "base duty."

What's base duty?

.. From the base case as described, the model

was used to compute a duty of water, or an amount of
water necessary to irrigate the farm. And that number
is, as you see it there, 0.51 cfs, or 1.99 inches per
acre.

Q. Okay. This model you described you utilized
10 is a model which is based on generally accepted
11 scientific principles?
12 A. Yes, itis. It's based on the principles
13 which we described previously, all of the water balance
14 issues that go into the crop growth.
15  THE COURT:
16 Mr. Brown?
17 Doctor, the base duty is for this particular
18 field; or it's for a model type field?
19 A. No, it's for this actual farm. It's
20 utilizing the parameters that you see in the base field

[«)}

Can I ask a question,

1 A. Yeah. It's important to recognize whether
2 or not your inputs are certain or uncertain. If you
3 have significant uncertainty in the inputs, then simply
4 picking one number for that input will give you a
5 result which you cannot be reasonably confident of.
6 And so it's better to look at a range of those inputs
7 when you're uncertain about them.
8 Q. In other words, you can't simply look at the
9 base case numbers listed on that line and say in your
10 professional judgment this is what the duty, the
11 irrigation field requirement is.
12 A. That's right.
13 Q. And I think what you've described is what is
14 referred to as a result with false confidence.
15 A. That sounds right.
16 Q. And that is doing what you've described as
17 coming up with one number is something that in your
18 opinion is not within, not generally accepted by
19 professionals in the field.
20 A. In cases like this where you have inputs
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21 data; and then the crop is all alfalfa. So that's what 21 which are significantly uncertain, it is generally
22 was utilized for a base line. 22 hould do a sensitivity analysis and
23 THE COURT: . And let me go back. The furrow 2 e of input parameters.
24 flow, you've got those numbers from where? You assumed [24 Q. Okay. _'
25 those numbers? 25 A. Now, it is an engineering judgment as to
Page 452 Page 454
1 A. Those are assumed based on engineefing 1 when you do this. Some input parameters are reasonably
2 judgment. 2 certain. For example, the run length. That's very
3  THE COURT: Okay. 3 easily measured. So we would not — it would not be
4 Q. (BY MR. BROWN) In other words, you have to 4 generally accepted to do a sensitivity analysis on the
5 assume some number to establish a base line, correct? 5 run length. It's only on parameters like set time and
6  A. Yes. You have to assume something. 6 furrow flow where that's justified.
7 Q. But you're not saying the assumption is 7 Q. Okay. And crop type.
8 better than the range. 8  A. Crop type, yes.
9 A. That's correct. 9 Q. Okay.
10 Q. In other words, in fact what you've 10 A. Because crop type may and has varied over
11 testified to is that the assumption cannot be better 11 the years.
12 than the range because of the uncertainty of the 12 Q. Okay. I think we've clarified that pretty
13 inputs. 13 well. Going back to the base duty, there's a number
14 A. The assumption of a particular input value 14 of .51 listed.
15 is uncertain, correct. 15 A. Yes.
16 Q. What I'm trying to get you to clarify is 16 Q. What does that number represent?
17 whether or not the base case is a better, more accurate 17 A. That is the number, that is the flow rate in
18 predictor of the water use than the analysis as a 18 cubic feet per second estimated as the amount of water
19 whole. 19 necessary to irrigate this field — or these fields
20 A. No, itisn't. It's simply used as a base 20 under the conditions described as the base case.
21 line to compare the other cases to. 21 Q. It's the number in terms of what? What
22 Q. Infact, if I understand you correctly, 22 number in terms of what? .51 means what?
23 vesaid that you cannot simply use one value or a 23 A. .51 is a rate of flow. )
24 base and come up, within terms of reasonable 24 Q. And what is the rate? In cfs?
25 professional judgment, a conclusion. 25 A. In cubic feet per second.
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1 Q. Okay. And then it says "equals 1.99." 1 Q. Okay. And et cetera.
2 Is that inches per acre which follows? 2  MR. BROWN: I would offer 32 through 35.
3 A. That's miners inches per acre. 3  THE COURT: Mr. Brown, is Doctor Brockway
4 Q. Okay. So assuming individual values for 4 going to be venturing an opinion as to the cfs for each
5 all, each of your inputs, as you said you had to do to 5 one of these properties?
6 utilize the model in terms of establishing a base line, 6 MR. BROWN: Yes. We will continue to
7 computed a base duty of water, 1.99 inches per acre. 7 explain.
8 A. That's correct. 8 THE COURT: Exhibit 32 through 35 will be
9 Q. And, again, that 1.99 inches is not, in your 9 admitted.
10 judgment, the best number; it's simply the place to 10 (Claimants Exhibits 32 thru 35 ADMITTED)
11 start the analysis. 11 Q. (BY MR. BROWN) Now, I want to go down the
12 A. That is my judgment. 12 Exhibit 32, talk about the bottom half of it.
13 Q. Okay. It then says "range of computed 13 Explain to me the analysis, the sensitivity
14 diversion rates based on peak period consumptive use, 14 analysis shown -- maybe you can do it, first, in terms
15 set times in hours, furrow flows in gpm, gallons per 15 of alfalfa since that's the first entry; and explain
16 minute." 16 what the numbers are and how they're utilized.
17 A. Right. 17 A. Right. Just looking at the case of alfalfa,
18 Q. What does that refer to? 18 then, the first block in the bottom half of the page,
19 A. That describes briefly the sensitivity 19 for that crop we used the model to determine a required
20 analysis that was done. And it describes the results 20 diversion rate for furrow flows of three, five and
21 in the bottom half of this exhibit. 21 seven gallons per minute, and set times of 12 and 24
22 It meaans that, it means that we computed - we 22 hours on each field. So we end up with six values that
23 used the model to compute a range of diversion rates by 23 represent the possible range of diversion rates given
24 letting the uncertain inputs take on different values. 24 the inputs -- or given the uncertainty of these two
25 MR. BROWN: Could the witness be handed 25 inputs to the model.
Page 456 Page 458
1 Exhibits 33 through 36. Actually just through 35. 1 So, for example, for alfalfa, the required inches
2 Q. (BY MR. BROWN) Now, each of these look 2 per acre may vary from around 1 to over 4 depending on
3 similar in format to Exhibit 32. 3 the assumptions you make about the furrow flows and the
4 Can you describe to me, starting with 33, 4 set times.
5 generally what is 33? 5 Q. Okay. Explain to me, first, under where it
6  A. 33 is a similar analysis performed for the 6 says "alfalfa," it says "cfs" and then has a chart.
7 Kingston property. 7 A. The cfs side means actual cubic feet per
8 Q. Okay. The Babington -- the next one says 8 second, the actual flow rate.
9 "Babington," Exhibit 34. 9 Q. Then to the right it says "inches per
10 Is that the same thing? 10 acre."
i1 A. That is a similar analysis performed for the 11 Are those two charts the same?
12 Babington property. 12 A. They represent the same amount of water.
13 Q. Okay. And 35 says "Simcoe." 13 The second chart is simply the first chart expressed in
14  A. It's a similar analysis for the Simcoe 14 terms of number of inches per acre.
15 property. 15 Q. And the other one is in terms of cfs per
16 Q. In each one of these do the columns and 16 acre per farm; is that correct?
17 numbers and et cetera represent the same things as 17 A. Total cfs for the farm.
18 you've already described? 18 Q. Okay. Let me start, then, on the right-hand
19 A. Yes. Everything is the same as I've 19 side under the inches per acre.
20 described. And the values were determined in the same 20 THE COURT: Mr. Brown, make sure you speak
21 manner. 21 in the microphone, please.
22 Q. In other words, in each one of them you 22 Q. (BY MR. BROWN) Let me start on the
23 obtained information concerning set times from the 23 right-hand column where it says "inches per acre" under
24 people who have fa_nleit_h_e_m_p_gﬂy. 24 the "alfalfa." First, it says furrow flow of three,
25  A. That's correct. 25 five and seven. I think you've explained that that
Page 457 Page 459
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represents gallons per minute, and I understand that.
On the other side of the vertical line it says
"set time, 12 and 24."

"And, again, does that refer to a 12-hour set and
44 as you've described when you described the set time
column in the base analysis?

A. That's correct.

Q. So those are based on the actual
experience.

A. That's right.

Q. Okay. Now, when you run this sensitivity
analysis, does it — when it generates the three
numbers listed, for instance, under the 24-hour column
on the inches per acre for alfalfa — in other words,
I'm looking at the 1.95, 3.24 and 4.57.

A. Yes.

Q. So when it generates those numbers, does it
go through a complete analysis as it did with the base

19 analysis?

20 A. Yes, it does.

21 Q. Okay. So you didn't make further

22 assumptions that are -- you didn't forshorten the

analysis.
24 A. No. It's the same analysis procedure as
25 used for the base case.
Page 460

1 THE COURT:
2 Doctor Brockway.
3 So actually the set times are not unknown in that
4 you have talked to the claimants in all of these cases;
5 and you know that these are the set times that are in

6 fact used, correct?

Let me clarify something,

7 TA_Thar'storret. /
'___-'---_-_
8 THE COURT: And the farmers have told you

9 that the two set times of 12 and 24 have in fact gotten
10 the water from one end of the field to the other end.
11 A. To the best of my knowledge, that's right.

12 THE COURT: All right. So those are not
13 completely unknown variables.

14 A. Right. We have an idea of what they should
15 be. But they could be different.

16 In other words, the farmer, maybe he really needs
17 a little bit longer; or maybe he could do with a little

18 shorter. But these are -.the_qnes in the base case
19_are the ones that he's dctually usiny. T
20 T OURT: 1n your opinion those set

21 times are reasonable.

22 A. Yes.
23 THE COURT: Mr. Brown, go ahead.
24 Q. (BY MR. BROWN) Let me follow up on some of

25 the questions asked by the court. They said — in
Page 462

1 Q. In other words, you just haven't put all the
2 other parameters on there --

3 A. That's correct.
4 Q. -- because --
5 A. Because we're only letting the furrow flow

6 and the set time vary.
7 Q. Why is it you selected furrow flow and set
8 time in terms of variance? Why did you determine that
9 you should let furrow flow and set time vary?
10 A. Because in my opinion those are the most
11 uncertain inputs that go into this model. And it's
12 important not to just assume something that you don't
13 know can actually be achieved in the field.

i

4 In terms of making this model reliable, I have to
15 know as the modeler that the inputs that I choose are

16 going to be achievahle.in.the fiel is best

17 known by talking to the irrigators to find out what has

{18 worked.

19 In other words, I could assume a six-hour set

20 time; and the model would spit me out a number. But
21 does that work in the field? And the only way to

22 verify that is to talk to the irrigators and find out

23 has actually worked in the past. You know, maybe
24 an irrigator will tell you, you know, it takes 24 hours

25 to get across this field; or, no, I can do that in 12.

Page 461

1 response to one of them, you said you know - or you're
2 relying on the experiences of the farmer in terms of
3 telling you what the set times are in order to be able
4 to give an opinion that takes into account
5 achieveability.
6  Why is achieveability important, if it is?
7 A. Well, it kinda comes back to the reliability
8 of your model. - If the purpose of the model is to, in
9 this case, estimate the diversion rate necessary to

10 irrigate this field

11 Q. Fora particular field.

12 A. For a particular field. If that's the
13 purpose, you want to make &u el is

14 icting a value whi

15 to what is achievable in the field. Ifit's not, as an

16 engineer, you have to say this model is not doing what
17 we want it to do. Because ultimately the goal of this

18 model, the goal of any model is to achieve practical

19 results which correspond with the real world.

20 Q. Why wouldn't it be practical results if it

21 wasn't achievable?

22 A. It wouldn't be.

23 Q. It wouldn't be. And why? I mean what would
24 be the deficiency in the model? I mean why wouldn't
25 you rely on the model if, I think you said, six-hour
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1 set times — 1 be, but I can tell you why it might not be,

2 A Oh. 2 Q. Tell me why it might not be.

3 Q. If you ran the number, ran this whole 3 A. The physical characteristics of the field

4 analysis and put in six-hour set times, you said you 4 may not let it happen. If you only leave the water on
5 would get an output from the model. 5 for six hours, it may not give the water a chance to

6  A. You would get some number. 6 get clear across the field. It may not irrigate the
7
8
9

7 Q. But you said that number might not be lower end of the field at all. Or it may get to the
~——— {8 achievable:“What I want you to explain to me is why. end, but it won't be continuous énough to completely
9  A. Well, if a model is giving you results that irrigate the lower end. That's the practical reason
10 aren't achievable, there's really -- it could be two 10 why the short set time may not work.
11 things wrong. Number one, your model could be based on |11 Q. So, in other words, you have to rely on some-/\

12 faulty theory; or, number two, the inputs to your model 12 information that says this set time or this range of
13 are wrong. Both of those things could cause the model 13 set times I'm utilizing can be achieved in the real
14 to give you results which are not achievable, which 14 world.
15 don't correspond to the real world. 15 A. Right. It's important for me to rely on
116~  Well, in this case we can be reasonably certain 16 information which I know to be achievable to use as %
17 about the theory behind the model because all the 17 inputs to the model.
18 principles that go into the model are established, 18 Q. And the best information you have is the
19 generally accepted, have been tested, published and 19 actual experience of the people who faqnm_g_di_gpe
20 criticized. So the components that — the hydraulic 207propevtyT
21 and hydrologic principles which make up the model are 21 __A. That's the best information [ have.
22 sound in my opinion. 22 Q. Okay. Let's now turn back to the inches per
23 So really the only thing left is, well, if the 23 acre under the alfalfa crop on the sensitivity
24 model says I can do it with an eight-hour set time, but 24 analysis. Under the first row and column of three
25 in the field that doesn't happen, that you can't do it, 25 gallons per minute and 12-hour set times, it has a
Page 464 Page 466
1 what's the problem? It could be uncertainties, local 1 factor of .98 listed.
2 variation in soil types which aren't accounted for by 2 Tell me what .98 means or represents,
3 the soil families published by the NRCS. It could be 3 A. That means that the model predicted that the
4 I'm assuming the wrong furrow flows. It could be I'm 4 water requirement for that set of conditions is
5 assuming the wrong set times. 5 .98 miners inches per acre.
6  So the inputs are really the — have the 6 Q. Okay. So you're saying if these people
7 potential for being the culprits here which will give 7 could get away with three which is in the range, but
8 you a result which isn't achievable. 8 not the best number --
9 Q. And when I said "why," my question was: Why 9 A. Right.
10 isn't it achievable? And I think you've done an 10 Q. -- and if they could get away with 12-hour
11 excellent job of explaining the purpose of the model is 11 set times, they would need .98, or about 1 inch per

12 to predict what is practical, what can be done.

[
(&)

acre,

13 When you say now - let's stick with the example 13 A. That's what the model predicts.
14 you gave. If you use six-hour set times, you said it 14 Q. Okay. Now, let's jump over to the column
15 may not be achievable. 15 and row for seven gallons per minute per furrow and

16 A. Right.

17 Q. Can you tell me why a six-hour set time may

18 not be achievable?

19 A. Because the water --

20 THE COURT: Whoa.

21 (END OF TAPE)

22 Q. (BY MR. BROWN) The end of the question is:

23 Why wouldn't a six-hour set time be achievable? Or can
24 you tell me if it would be or wouldn't be?

25 A. Ican't tell you if it would be or wouldn't

—
[}

24-hour sets.

If those two are achievable, do I correctly
understand that the number of 4.57 would mean or
represent that the model predicts that 4.57 inches per
acre is necessary under those circumstances?

A. Under those circumstances, that's what the
model predicts.

Q. Okay. So I don't need to -- these have bheen
admitted into evidence; so we don't need to repeat
every number,
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1 But just to summarize, the model then predicts

2 that for alfalfa, given the limits of your inputs, they

3 r-~q between, about an inch and four and a half inches

4 . .ater per acre for their crops.

5 A. That's correct.

6 Q. Going down to dry beans, let's look at the

7 inches-per-acre analysis for dry beans.

8 THE COURT: Mr. Brown, let me back up to

9 cubic feet per second.
10
11
12
13

Is that an instantaneous flow rate, or is that
a -- would that be expressed how?
MR. BROWN: In other words, if you're

looking at under seven gallons per minute and 24 hours

14 at 1.17?

15 THE COURT: Right.

16 Q. (BY MR. BROWN) Can you tell me what the 1.17
17 number represents?

18  A. That is a peak instantaneous flow rate.

19 Q. Or an 80 percent probability?

20 A. For, yeah, for the 80 percent probability.

21 Q. So, in other words, what you're saying is

22 the 1.17 cfs is what would be required for the alfalfa
23 given the seven-gallon-per-minute, 24-hour scenario to
24 water the 12.8 acres.

1 THE COURT: Go. I mean clarify.

2  MR. BROWN: Okay.

3 Q. (BY MR. BROWN) That doesn't tell you that
4 you would only need water for 12 hours, correct?

5 A. No.

6 Q. That's based on a continuous watering

7 system --

8 A. Yes,

9 Q. - over the whole time you're watering your
10 crops.

[y
[

A. Right,

12 Q. In other words --

13 A. In other words, you may, you may — it's

14 unlikely you'd have your whole farm not being watered
15 at any point.

16 Q. Let me ask you to refer -

17  THE COURT: I understand now. But if you
18 want to go ahead and clarify, go ahead.

—
o

Q. (BY MR. BROWN) Let me ask you to refer to
the picture you drew behind you where you've indicated
the aerial view of the ditches and furrows.

A. Yes.

Q. When you say a "12-hour set," can you tell
me - can you explain how sets work as you irrigate a

RESRS

15 peak rate.
16 Q. And if they don't have that peak rate for

17 the week, though, they --

18 A. The crop will become stressed.

19 7 Q. Okay.

20 THE COURT: And, for example, under a
21 12-hour set time under alfalfa for the furrow flow of
22 *n, that would be .58.

23 That's the flow you'd be required for a 12-hour
24 period, correct?
25 MR. BROWN:

Can I clarify that?

Page 469

25  A. That's correct. 25 field?
Page 468 Page 470
1 MR. BROWN: Does that clarify, Your Honor? 1 A. Yeah. A set would just be, for example in a
2 THE COURT: No. Rehash that again. 2 cutout method, opening the cutouts, letting water flow
3 Q. (BY MR. BROWN) Okay. I understand -- tell 3 to the field for a total period of 12 hours. Maybe you
4 me if I don't understand -- the 1.17 represents the 4 start at 8:00 in the morning and you come back at 8:00
5 cfs, the total cfs that must be put on the field given 5 at night and shut it off. And then in the middle of
6 seven hour -- or seven-gallon-per-minute furrows, 6 the night you have your son go out and turn the water
7 24-hour sets in order to supply the crop irrigation 7 on another field and leave it on for 12 hours, and then
8 requirements for the 12.8 acres indicated above as the 8 turn it off. That's what a 12-hour set would mean.
9 total acres. 9 Q. Now, how many furrows is involved in a set?
10 A. That's correct. And if I could just expound 10 A. How many furrows? For each individual
11 on that. Your Honor, it's the peak rate at the 11 field?
12 80 percZAVprobability level. In other wErFsF,' they 12 Q. In other words, what I want you to clarify
13 won't need 1.17 cfs for the whole season. They may 13 is the manner in which people irrigate fields, in other
14 need it for a week in July or August. But it's the 14 words, changing sets across a field.

Can you explain how that works? You do one set,
and then you move your water.

17 A. It depends a lot on the field.
18 Q. Right.
19 A. If the field is the right size, you can turn

20 the water to the whole field at once.
21 Q. Okay. But typically you don't have enough
22 water to turn on all the fields you have, correct? So
23 just describe to me generally how people irrigate —
24 A. Okay.
25 Q. — in sets across a field.
' Page 471
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1 A. Right. So you might, in other words, you 1 Q. Okay. Let's go on then and look at dry
2 might have a set which involves four cutouts. You open 2 beans. And I think it's — for the sake of time and
3 those cutouts, run that set, shut that off, and move 3 for the sake of simplifying the explanation, let's just
4 down to the next set and run that set. It's pretty 4 look at inches per acre. We've already described that
5 simple, but that's generally how it works. 5 the first column talks about the total predicted output
6 THE COURT: Right. So, in other words, 6 for the given parameters in the box for the entire
7 generally an irrigator is going to irrigate seven days 7 farm, or the total acres listed up in the base line.
8 a week, 24 hours a day moving the sets across the 8 Okay.
9 field; correct? 9 Let's go down the column for inches per acre in
10  A. Generally. 10 dry beans. It ranges from 2.73 inches per acre to
11 THE COURT: All right. So no matter 11 12,76 inches per acre.
12 what -- the rate of flow you're going to be required 12 A. That's correct.
13 down that ditch for a particular furrow flow under your 13 Q. Okay. Can you explain to me why the bean
14 assumptions is going to change. For example, if your 14 numbers are different than the alfalfa numbers?
15 furrow flow is seven, the rate you're going to need 15 A. In the simplest terms, it's mostly due to
16 down that ditch seven days a week, 24 hours a day, if 16 the fact that beans have a rooting zone which is about
17 you're going to be moving it along, is .58? 17 a third of the depth, a little more than a third of the
|18 A. Yes. That's the total rate to the farm. 18 depth that alfalfa does. So in the simplest terms,
19 THE COURT: I understand. 19 they don't have as big of a reservoir of water in the
20 Q. (BY MR. BROWN) Let me back up a minute, 20 soil to draw from. So they just, they need more water
21 because I want you to explain something in the model. 21 to replenish it.
22 And that is you do your first set and -- you know, say 22 Q. Okay. And then, again, under the inches per
23 you have 10 sets across the field. Assume 10 sets 23 acre, a range for pasture, it varies from 1.9 inches to
24 across the field. 24 8.93 inches per acre.
25 Once you do your first set, does the model take 25  A. Yes.
Page 472 Page 474
1 into account the fact that at some point in time you 1 Q. Is that for the same reasons you've
2 got to get back to that first set and water it again? 2 described?
3 A. Indirectly, it does. No, the model doesn't 3 A. The difference is mainly due to the root
4 really get into the nitty-gritty and how, which set is 4 zone. Pasture has a very similar rooting zone to dry
5 where and when you come back to it. 5 beans. So the difference between those two would be
6 It just looks at: For 12 hours in a particular 6 due to, mainly due to the difference in the crop
7 set, is that sufficient to fill up the soil 7 evapotranspiration itself.
8 water-holding capacity clear to the end of the field? 8 Q. Okay. So to summarize for Verl Bell as the
9 That's the main thing that it looks at. 9 Edna Rea's property as shown on Exhibit 32, you've got
10 Q. Okay. And what determines how soon you have 10 ranges for the various crops of .98 inches to 12,76
11 to come back and irrigate that ground again? 11 inches required at the field --
12 . A. That's determined by how fast the crop draws 12 A. Correct.
13 the water from the soil root zone. If the crop is 13 Q. -- in order to adequately irrigate without
14 drawing it very slowly, you may not need to come back 14 stressing the crops.
15 for a fairly long period of time. During the peak 15  Is that fair?
16 time, though, the crop is drawing the water out rapidly 16  A. Under the assumptions that were made in the
17 from the soil zone; and you have to come back and 17 sensitivity analysis, that's correct.
18 refill that soil profile often. 18 Q. Okay.
19 Q. Okay. So, in other words, the time in which 19  MR. BROWN: May I have Exhibit 15?
20 you have to come back and refill is determined by, I 20 Q. (BY MR. BROWN) I'm showing you what has been
21 think it was 50 percent, you said. You got to get back 21 marked as Exhibit 15.
22 and get more water on it before you're below the 22 Could you take a moment to read that letter?
23 50 percent water-holding capacity of the soil in the 23 MR. BROWN: Your Honor, if we're going to
24 root zone, 24 break for lunch, now would probably be the time because
25 A. That's the criteria, yes. 25 we're going to change our area of testimony for a
Page 473 Page 475
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1 little bit. 1 A. Yes, I am.
2 THE COURT: How much longer do you think 2 Q. Is that a reliable measuring procedure?
3 v~ have, Mr. Brown? 3 A. Yes, it is. It's the latest
4 MR. BROWN: I probably have at least 4 state-of-the-art in-flow measurement. And if it's -
5 another hour, around an hour -- 5 if they are set up properly and the flow measuring
6 THE COURT: Okay. Let's -- what? 6 conditions are good, they are very accurate meters.
7  MR. BROWN: — with Doctor Brockway. 7 Q. Okay. Is the use of that meter something
8 THE COURT: All right. 8 you would expect a professional certified engineer to
9 MR.BROWN:  AndIintend to call Mr. Bell 9 be able to accomplish?
10 and the other, Babington (inaudible) — 10 A. Yes, if he's a professional engineer in the
11 THE COURT: Okay. Let's reconvene at -- 11 field of hydraulics and hydrology.
12 let's reconvene at 1:15, Mr. Brown. Okay? 12 Q. Okay.
13 MR. BROWN: That would be fine. 13 MR. BROWN: I would offer 15.
14  THE COURT: All right. We're off the 14 THE COURT: Can I see that exhibit for a
15 record. 15 moment? Mr. Brown, what, on what basis do you admit
16 (RECESS) 16 this letter?
17 THE COURT: We're back on the record in the 17 MR. BROWN: It's being offered to show the
18 3 rights. It's after lunch. Doctor Brockway is on the 18 diversion, the actual diversion measurements on
19 stand. 19 Mr. Bell's -- or I should say Rea's system. I think
20 Doctor Brockway, you're reminded you're still 20 the foundation for that was laid yesterday.
21 under oath. 21 THE COURT: Mr. Brown, I'm certainly not
22  THE WITNESS:  Yes, sir. 22 here to object to your evidence; but I'm here to see
23 THE COURT: . Mr. Brown. 23 that complete hearsay is not admitted before the
24 Q. (BY MR. BROWN) Yes. Mr. Brockway, I had 24 court.
25 asked you to read Exhibit 15. 25 How is this not hearsay?
Page 476 Page 478
1 Have you had a chance to do that? 1 MR. BROWN: Well, two ways. First of all,
2 A. I have not finished it. Okay. I'm 2 it gives the measurements as claimed or close to as
3 finished. 3 claimed. I think we're going to be getting into some
4 Q. Okay. The letter, first of all, is from 4 opinions by Doctor Brockway. And on that basis, that's
5 Steelhead Engineering. 5 information he is entitled to rely on.
6  Are you familiar with that, with who they are? 6  Secondly, I believe that it is — that a farmer
7 A. I was not familiar with them until this 7 can testify as to how much -- or the extent of use of
8 case. 8 their property. In fact, under the law they're
9 Q. Okay. Do you know who Jeffrey Martin is? 9 presumed to know that. And that should come in —
10 A. Yes. 10  THE COURT: What hearsay exception — get
11 Q. And what does "PE" stand for? 11 your book. What hearsay exception are you relying
12 A. It stands for professional engineer. 12 upon? '
13 Q. Is that a certification of some sort? 13 MR. BROWN: -You have -- I'm not telling you
14 -~ A. It's a certification issued by the State of 14 a hearsay exception. I'm telling you that a farmer is
15 Idaho. 15 entitled and presumed, in fact, under Idaho law to know
16 Q. And certifies what? 16 the particulars of his ground and property. As such,
17 A. Certifies that you have the competency to 17 it's proper, was proper for Mr. Rea — or Mr. Bell to
18 perform professional engineering services in the state 18 testify as to the quantities used. And it's
19 as evidenced by your ability to complete the PE exam. 19 appropriate to introduce this as part of the basis for
20 Q. Okay. The letter indicates that a 20 his knowing.
21 polysonic —- or polyflow device was used to make 21 THE COURT: All right.
22 asurements of the Bell's — Mr. Bell's system, 22 MR. BROWN: In other words, it need not
23 A. Right, 23 come in for the truth itself, but is the basis for
24 Q. Is that type - are you familiar with that 24 Mr. Rea's knowledge of knowing how much water he's been
25 type of measuring? 25 using.
Page 477 Page 479
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1 THE COURT: Do you happen to have that cite
2 or the legal reference on your first proposition that a

3 farmer is presumed to know all things about his farming
4 practices?

5 MR. BROWN: I do not have it with me,

6 Your Honor. I could look up the case and provide it to
7 the court. It doesn't say "all his farming

8 practices.” It says the particulars of his ground and

9 his property, the size, the extent of use, et cetera.

1
2
3
4
5

O 00 3O

time, that would help me for an opinion.

MR. BROWN: Offer 15.

THE COURT: An expert witness is entitled
to rely upon any reasonable hearsay which is not
otherwise admitted. The record reflects that this
witness has discussed water usage with Mr. Bell on this
particular property and has consulted Mr. Bell. And in
turn, Mr. Bell has consulted Jeffery L.
engineer that is referred to in Exhilf

10 THE COURT: Okay. First of all, as to 10  That is in fact hearsay upon hearsay; but since
11 Doctor Brockway, there's no showing that he has in fact 11 the witness has relied upon the information relayed to
12 relied upon this. And since he has not testified that 12 him by Mr. Bell, in turn verified by Mr. Martin,
13 he has in fact relied upon this - in fact, he's 13 Exhibit 15 will be admitted solely to illustrate and
14 testified, I believe, that he hasn't seen this until 14 explain Doctor Brockway's opinion. And that is the \
15 presumably today. I'm not going to allow it in on that 15 basis upon which it is now admitted. N
16 basis. 16 (Claimants Exhibit 15 ADMITTED) T
17  Secondly, I'm going to withhold my ruling on the 17 Q. (BY MR. BROWN) Doctor Brockway, I want to
18 second basis uatil you provide me the law in that 18 now -- I think we've gone through Exhibit 32; and you
19 respect. 19 explained how it gives the range of figures, especially
20 MR. BROWN: Your Honor, I'd also — I 20 in terms of inches per acre for the crop irrigation
21 offered a third basis; and that is it is not being 21 requirement.
22 within the hearsay rule because it is offered as the 22 Now, those numbers and your opinions about those
23 basis of knowledge for the testimony of Mr. Bell. 23 numbers do not include, as I understand it, several
24 Knowledge need not be -- that does not fall under the 24 other aspects that you've identified as being factors
25 hearsay rules at all. 25 to be considered in determining how much water a farmer
Page 480 Page 482
1 THE COURT: Let's go off the record for a 1 needs. The first factor you identified was conveyance -
2 moment. 2 loss.
3 (DISCUSSION HAD OFF THE RECORD) 3 Can you explain to me -- or clarify for me the
4  THE COURT: Back on the record. To 4 relationship of conveyance loss to the opinions you are
5 clarify, once again, Exhibit 15 has been offered and is 5 going to give based on the range of figures you have
6 not yet admitted. It's not going to be admitted 6 presented in Exhibits 32 through 35?
7 through the basis of Doctor Brockway's testimony 7 A. The range of figures in these exhibits do
8 because there's no indication that Doctor Brockway 8 not include losses due to the conveyance of water
9 relied upon this information. 9 through earthen channels. Typically an earthen channel
10 I'll withhold ruling on the other basis of your 10 will lose some water in the process of delivering the
11 offer, Mr. Brown. 11 water from wherever it's diverted down to the farmer's

12 Q. (BY MR. BROWN) Doctor Brockway, I'm going to |12 field.
13 ask you about opinions as to whether the amount of 13 Q. So that includes the ditches not only
14 water claimed by the Bells, the Reas is a reasonable 14 bringing it to the property, but ditches utilized to
15 amount of water for irrigation. 15 distribute it into the various fields.
16  Does the Exhibit 15 in any way assist you in 16  A. Yes. Then the farmer will have his own
17 coming to your conclusions? 17 private, so to speak, distribution system which may
18 A. It would assist me in determining the actual 18 include earthen channels. Those earthen channels also
19 amount of water which was being diverted at the time of 19 typically lose some water. So to get the on-farm
20 the measurement. 20 irrigation requirement may require more than these
21 Q. And does knowing that in any way corroborate 21 numbers if the ditches in fact do have conveyance
22 any opinion you intend to give? 22 loss.
23 A. Yes. That combined with the knowledge that 23 Q. In other words, I'm going to ask you to give
24 according to the irrigator that was the amount of water 24 me opinions in a minute about what the crop irrigation
25 typically run through those pipes, not just at that 25 requirements are for these particular places.
Page 481 Page 483
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i1 Is what you're telling me that the opinion you

' 2 would give me would not include an opinion about how

| 3 much additional water is necessary in order to convey
igure you give to the property?

A. That's correct.

Q- Or to the field.

A. That's correct.

Q. Okay. The next aspect I want to ask about,
do your crop irrigation requirement figures take into
10 account the water which is necessary to start up a
11 system, charge a pump system, get water initially
12 distributed and, as I think you've said, fill up the
13 root zone for the crop?

14 A. Yes. These numbers do not include those

15 types of relatively incidental requirements -- the

16 requirements necessary to fill up a pipe if it's a pipe
17 distribution system, the requirements necessary to

18 completely fill the soil profile from near zero at the
19 start of the season up to 100 percent, also other

20 considerations.

21 For example, with a crop of alfalfa, the

22 irrigator may need to shut off the water for two weeks
23 on average to harvest the crop. And during that two
24 weeks the soil water in the root zone may deplete down
25 below the 50 percent. It may deplete almost to zero.

O 0 9 O A

16
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Bell right. What has been identified as claim 03A by
them is for the amount of 1.6 cfs, or 80 inches of
water. And that is based on a claim of 13 irrigated
acres,
Can you give me an opinion as to whether or not
the utilization of 1.6 cfs on those 13 acres or, in
other words, 6.15 inches per acre is a reasonable
irrigation diversion requirement for this farm in your
opinion? ‘ -
A. Based on the results of the model, I would

Y

11_say that that number is a reasonable number.

12
13
14
15

17
18
19
20
21
22
23
24
25

Q. Do you have an opinion as to whether that is
in excess of a reasonable number?

A. Based on the model results, it does not
appear to be in excess of a reasonable number.

Q. Okay. Now let's talk about Exhibit 33.

THE COURT: Let me back up, Mr. Brown.

Doctor Brockway, the claim, the claim was for
1.6, correct?

A. Yes.

THE COURT: Doctor Brockway, you've stated
1.6 is in fact a reasonable number.

How in fact did you conclude that? Did you
conclude that from evaluating the range that you
originally testified to in Exhibit 32?

Page 486

1 So when he starts the second crop, he needs to charge
2 the system, so to speak, to refill the soil zone from
3 zero to 100, which requires more water than filling up
4 from 50 to 100.
5 Q. So, in other words, the opinions you have
6 about what the crop irrigation requirement is are for
7 numbers which would require additional water in order
8 to account for the practices you've described, such as
getting the system going again after you've shut down
10 for a couple weeks to harvest your alfalfa.
11 A. Yes. These numbers do not take into account
12 those additional factors.

Q. My question is: Would it take additional
14 water to — is it likely to take additional water to
"|15 accomplish those?
16 A. Yes, it would likely take additional water
17 to accomplish that.

Q. Okay. Let me represent to you that Edna Rea
19 and through her son Verl Bell have claimed 1.6 cfs,
20 or —
21 THE COURT: Mr. Brown, for the sake of my
22 r—-moses, when you say "Edna Rea" or "Verl Bell,"
23 . ify it also by a water right number for the record
24 also.

25 Q. (BY MR. BROWN) Let me start with the Rea or

o
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A. That's correct. Looking at the three

different crops, the range of likely furrow flows and

the range of likely set times, that number does not

fall outside of what would be considered reasonable. <L
THE COURT: For the record, once again, the

range that you referred to in Exhibit 32 was .98 cfs

for the very lowest amount given the set times to

12.76, correct?
A. That would be .98 inches per acre and 12.76

inches per acre.

THE COURT: Correct.

A. The corresponding cfs rates would be .25 cfs
and 3.27 cfs.

THE COURT: 3.271?

A. Correct.

THE COURT: So given your range, 1.6 cfs

falls basically towards the more conservative rather
than the more liberal end of the range.

19
20
21
22
23
24

A. Yes, Your Honor. What I'm looking for is we
have this range. It's a very wide range. Given the
number, how does it fit within that range? If it fits
toward the upper end, I would say that it's more likely
that it's an unreasonable number. If it’'s right toward
the middle, I can say with reasonable confidence that

it's a good pumber,
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1 THE COURT: And in fact 1.6 almost falls
2 squarely in the middle of the range that you originally
3 testified to.
4 A That'sright. It's pretty close to that.
s THE COURT: For the record, Mr. Brown,
6 while the witness is giving his opinion testimony, I
7 will say for the record that I have reviewed the
8 factors outlined by the Court of Appeals in STATE v.
9 PARKINSON, have evaluated those criteria. In light of
10 Doctor Brockway's foundation, I do find that
11 Mr. Brockway is suited and, in fact, legally capable of
12 giving an ultimate opinion as to the reasonable amount
13 of water in these cases.
14 MR. BROWN: In other words, the court is
15 finding that essentially the scientific basis for what
16 he is doing is both relevant and reliable for each
17 case.
18 THE COURT: Both the scientific basis,
19 Mr. Brown, and the technical basis of Mr. Brockway's
20 testimony. I find that there are -- this is in fact
21 scientific testimony. It is also technical testimony.
22 I have yet to really understand the difference
23 between those two types of evidence. Certainly it's
24 both of those.
25 I do find that given that this is both scientific
Page 488

1 Q. Okay. I —so we don't waste time, let me
2 just ask you: With respect to each of these jn which
3 you're going to give an opinion, those inputs came from
4 the same source, In other words, for each one, you've
5 obtained the information on the actual irrigation
6 experiences for the farm?
7 A. That's correct.
8 Q. Okay. I'won't ask you that again. Now, on
9 Exhibit 33, it's a little bit different than 32 in that
10 you didn't set out the entire input scenario for the
11 base case. You instead summarized it.
12 Is that accurate?
13 A. That's accurate.
14 Q. But you went through the same analysis that
15 you've described?
16  A. That's right.
17 Q. And assigned slopes and soil types in each
18 of those other parameters listed on the top of
19 Exhibit 32,
20 A. Right.
21 Q. Okay. And the range you came up with,
22 again, ranges on the low with three-hour furrows and
23 12-hour sets for alfalfa to a number of .53 inches per
24 acre up to about .7 -- or excuse me, 7.01 for
25 seven-gallon, 24-hour sets with beans, correct?
Page 490

1 and technical testimony that must meet the criteria of
2 STATE v. PARKINSON, I do find that a proper foundation
3 has been presented evaluating all the criteria outlined
4 under STATE v. PARKINSON.
5 MR. BROWN: Thank you, Your Honor. At this
6 point I would ask that you look now at Exhibit 33, the
7 Kingston property excess flow analysis.
8 Q. (BY MR. BROWN) Mr. Brockway, Exhibit 33, I
9 think you've already testified, is essentially the same
10 technique that you've utilized to analyze the Bell or
11 the Rea property as shown in Exhibit 32.
12 A. That's correct.
13 Q. Can you tell me where your inputs for the
14 uncertain factors you've described earlier -- the set
15 times, furrow times, furrow flows, et cetera -- came
16 from in this case?
17 A. As in the other cases — I'm sorry,
18 Mr. Brown. You're talking about the base case?
19 Q. The sources of your information for the set
20 times and furrow flows and other uncertain parameters.
21 A. Like the other cases, the set times, the
22 range of set times came from discussions with you and
|23 e irrigators as to what was and is historically done
on_the pr 1ty. The furrow flow, as in the other
25 cases, comes from engineering judgments as to --

Page 489

1 A. That's right.

2 Q. Let me represent to you that the claimants

3 between the two rights, the first right, the B right

4 which IDWR identifies as being in Kingston's name, is a
5 claim for 7.16 cfs on 129 acres; and that he

6 additionally claims water under the J split for an

7 additional 10 acres. And I will further represent to

8 you that the total amount of water claimed for those
9 two rights for the 129 to 139 acres is for 404 inches
10 or 8.08 cfs.

11 I have divided the quantity of water by the

12 number of acres for three scenarios. The high end in
13 inches per acres is 3.13 inches per acre, and the low
14 end is 2.9 inches per acre.

15 Can you give me an opinion, based on your

16 analysis, of whether 3.13 inches per acreis a

17 reasonable irrigation diversion requirement based on
18 your analysis with the on-field requirements as

19 represented in Exhibit 33?

20 A. Based on the model results, the analysis

21 indicates that that number is, would likely be a

22 reasonable result, a reasonable diversion rate.

23 Q. Let me represent to you that the person who
24 farmed it from 1987 to -- excuse me, from '77 to '87,
25 Mr. McFaddan, has represented that he believes he was
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1 using around 3 inches per acre.
"2 Does that lend any confidence to your opinion
3 th=¢t 3.13 inches per acre is reasonable?
4 . Having the additional information that
" 5 somebody on the farm who knows the system, and I
* 6 believe Mr. McFaddan does, tells me that he was using
7 3 inches per acre does provide some confirmation that
8 that is a reasonable number.
9 Q. And when you say "some confirmation," what's
|10 your bottom line opinion as to the reasonableness of
11 3.13 inches per acre?

goes from there upwards to 16.15 for 24-hour sets on
seven gallons per minute with beans.

Is that accurate?

A. That is accurate.

Q. And in your opinion -- again, I want to
represent to you that Mr, Babington is claiming .3 cfs,
or 15 inches under the -- excuse me, under the 03C
claim; and under the 03L claim, he is claiming an
additional 66 inches of water, or 1.32 cfs, to bring
the total claim for the 24-acre property to 81 inches,
or 1.62 cfs. That calculates to be, 81 inches on

12— A. My bottom line opinion is that it is 12 24 acres calculates to be 3.37 inches per acre.
{13 reasonable. - 13 Can you give me an opinion as to whether
14  THE COURT: Once again, Doctor Brockway, 14 3.37 inches per acre is a reasonable irrigation claim
15 it's reasonable because it fits nearly squarely 15 given your analysis that it — the on-field diversion
16 50 percent within the range that you testified to? 16 requirements range from 1.28 to 16.5 inches per acre?
17 A. That's right. It's not to one extreme or 17 A. Based on the model's results, the value of
18 the other. 18 3.13 -- was it?
19 THE COURT: And for the record, the 19 Q. 3.37.
20 extremes in cfs that you've testified to in this case 20 A. -- 3.37 is in the reasonable range. It's on
21 for this water right is 1.37 to 17.92? 21 the low end of the range. But in my opinion it would
22 A. That's correct. 22 be a reasonable rate.
23 THE COURT: And the claim is for 8.08 cfs, 23 Q. Is it in excess of a reasonable rate?
24 in cfs? : 24 A. I would not say it's in excess of a
25 A. I believe that's correct. Is that -- 25 reasonable rate.
Page 492 Page 494
1 MR. BROWN: Yes, that is correct. Under B, 1 Q. Let me now ask you to turn — again, is that
2 it's listed as 7.16. And as we told the court, the 2 for the same reasons you've already described with
3 three parties claiming J have agreed on a split whereby 3 respect to the other two?
4 the amount in addition to the 7.16 would be an 4 A. Yes. It falls within the range that we
5 additional 46 inches, or .92 cfs, bringing the total to 5 found with the sensitivity analysis, toward the bottom
6 8.08 cfs for the Kingston property for irrigation. 6 end.
7 THE COURT: So for the record, Mr. Brown, 7 THE COURT: For the record, Mr. Brown.
8 on this Kingston right, you're claiming .92 for K, 3K, 8 Doctor Brockway, in cfs, the range that you
9 correct? 9 testified to for the Babington right is from .6 cfs to
10 MR. BROWN: Yes. 10 7.56 cfs, correct?
11 THE COURT: Very well. Continue, 1 A. That's correct.
12 Mr. Brown. 12 THE COURT: And the amount claimed is
13 Q. (BY MR. BROWN) Could you now look at the 13 1.62 cfs, which is on the very low end.
14 next exhibit, 34, 14 A. On the low end.
15 Can you again tell me what that analysis, what 15  THE COURT: All right. Very good.
16 property does that analysis involve? 16 A. Probably the lower third.
17 A. This Exhibit 34 relates to the Babington 17  THE COURT: All right. Go ahead,
18 property. It's the same analysis that we performed for 18 Mr. Brown.
19 the others. 19 Q. (BY MR. BROWN) Now let me turn next to
20 Q. Okay. And on Exhibit 34 I note that you 20 Exhibit 35,
21 have listed all of your inputs for 23.4 acres. And 21 And that addresses the Simcoe property, correct?
22 v 've come up with a range from about 1.28 inches per (22  A. Correct.
23 . . for three-hour -- I keep doing that. Excuse me. 23 Q. And you've performed essentially the same
24 Your range is 1.28 inches per acre for 24 analysis with the appropriate inputs for the fields

25 three-gallon-per-minute flows on 12-hour sets; and it
Page 493

25

involved in the Simcoe property as shown on Exhibit 35,
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1 correct?

2 A. Correct.

3 THE COURT: Water right number, please,

4 Mr. Brown.

5 Q. (BY MR. BROWN) Okay. I will represent to

6 you that the water claimed by Mr. Simcoe for the two
7 parcels is a total of 128 inches broken down as
8 follows: On the F claim, Mr. Simcoe is asking for
9 .8 cfs, or 40 inches. On the M claim, he is asking for
10 1.76 cfs, or 88 inches. In other words, he is asking
11 for a total between F and M of 128 inches on

1
2
3
4
5
6
7
8
9
10
11

that it's unlikely that the farm could have been
successfully farmed with less than 2.18 inches per acre
based on the model results.

Q. The same question with respect to the
Babington property. Could those crops have been
successfully grown with less than 3.37 inches of water
per acre?

A. I'm sorry. What was the number? 3.37?

Q. 3.37 inches per acre.

A. The model results indicate that it's
unlikely that these crops could have been farmed

12 58.5 acres, which computes to be a diversion rate of 12 successfully with less than that amount. Alfalfa
13 2.18 inches per acre. 13 probably could have. Pasture maybe with really good
14  Given that, can you give me an opinion as to 14 management. But probably not dry beans.
15 whether 2.1 inches per acre is a reasonable irrigation 15 Q. The same question with respect to Kingston.
16 diversion rate given your on-field diversion 16 Kingston —- do you have an opinion as to whether the
17 requirement analysis for this property? 17 Kingston property could have been successfully
18  A. Based on the model results, the analysis 18 irrigated in those types of crops with less than
19 indicates that that value is a reasonable diversion 19 3.13 inches per acre?
20 requirement. 20 A. The analysis indicates that 3.13 is a
21 Q. And, again, so the court doesn't have to ask 21 reasonable amount, but that with good management it is
22 additional questions, I understand the range in inches 22 probable that the farm could have been farmed with less
23 per acre of your analysis runs from .86 inches per acre |23 than that. I can't tell you what the cutoff would be.
24 to 12.46 inches per acre; is that correct? 24 But that value falls in the middle of the typical range
25 A. That's correct. 25 that you would expect.
Page 496 Page 498
1 Q. And the total amount for the property runs 1 MR. BROWN: I have no further questions.
2 from 1.01 cfs to 14.5 cfs as an irrigation field 2 Thank you.
3 requirement? 3 THE COURT: Let's go off the record for a
4 A. That's correct. 4 moment,
5 Q. And 2.18 falls within that range? s (DISCUSSION HAD OFF THE RECORD)
6 A. 2.18 inches per acre? 6  THE COURT: Doctor Brockway, I have a few
7 Q. Yes. 7 questions to ask before I'm done with you. IfI can
8 A. Falls within about the lower fourth. 8 find the -- under Idaho Code 42-220, the court is
9 Q. So are you confident that the 2.18 cfs is 9 required to make findings any time a recommendation
10 something you can opine as reasonable? 10 exceeds 1 inch per acre.
11 A. Yes, I am. 11 In your opinion, for any of the rights that we've
12 Q. And is it in your opinion in excess of a 12 talked about today, could any of the crops you've
13 reasonable amount of water to irrigate this property? 13 testified to have been successfuily irrigated with

s ; i
they could have been successfully irrigated. The model

[ry
-]

don't we work backwards.

Let me represent to you that Mr, Simcoe on his
property has indicated that beans have been grown, and
that alfalfa, pasture have all been grown.

In your opinion could that property have been
successfully farmed with those kind of crops with less
than 2.18 inches per acre? Is it likely?

A. For the Simcoe property, it's my opinion

[y
SRB8G%

23
24
25
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18

20
21

23
24
25

14  A. No, I do not believe it's in excess of a 14 1 inch per acre?
15 reasonable amount.

16 Q. I have one more question I would like to 16

17 address to maybe each of the cases one at a time. Why |17

shows that the lowest duty of water that the model
predicted in the sensitivity analysis for any of these
rights, while still getting enough water to fill the

soil profile, and that's an important qualification, is
right at about an inch per acre. Even though you will
see some values which are less than an inch per acre,
in those cases there wasn't enough water to completely
fill the soil-holding capacity at the lower ends of the
fields.
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1 THE COURT: Let me direct your attention to

2 Exhibit 32.
3 Do you have that?
4 \. Yes.

5 THE COURT: Now, Exhibit 32, there are

6 18 different permutations given the three different

7 crops, correct?

8 A. Right.

9 THE COURT: Now, in that range only one
10 value is around 1 inch per acre; and that's the very
11 first value for alfalfa, correct?
12 A. Correct.
13 THE COURT: Every other range that you have
14 determined is more than 1 inch per acre.
15 A. That's right.
16  THE COURT:
17 particularly why the values in the Hagerman area may
18 exceed 1 inch per acre as opposed to, say, other places
19 in the state?
20 A. Yes. Two main factors. One factor is it's
21 hot. Hagerman is the hot spot in southern Idaho. It
22 has temperatures which exceed the surrounding area,
23 somewhat due to the elevation, but other factors as
24 well. That means that crops require more water. In
25 other words, they have a higher evapotranspiration rate

Page 500

Now, Doctor, could you explain

1 soil types identified by the NRCS; but they're all

|.2 _quite sandy,

3  THE COURT:
4 Hagerman area or --
5 A. In this specific area.
6  THE COURT: Okay. Do you know how many
7 different soil types there are totally?
8 A. In the entire Hagerman Valley?
9 THE COURT: No, that SCS identifies.
10 A. Well, no. Because every - the way the SCS
11 works, every county is different. Gooding County has
12 their own classification system. And you may have the
13 same soil; but you step over the county line and it's

There's five identified in the

14 called something else. It gets confusing.

15 THE COURT: All right. Is the temperature

16 and the soil type predominantly the two variables that
17 require more than 1 inch per acre in the Hagerman

18 area?

19 A. Those are predominantly -- the two

20 predominant variables.
21 THE COURT:

22 that bring up anything?
23 A. I should -- if I may, Your Honor?

24  THE COURT: Go ahead.

25 A. It's not just temperature. It's overall

Very good. Mr. Brown, does

Page 502

1 than they would in the surrounding area because of the
2 temperature.
3 The second main reason is the characteristics of
4 the soil. In the Hagerman Vailey, and in this area in
S particular, the soils are very sandy. The NRCS
6 classifies them almost universally as a, it's called a
7 fine sandy loam, which is a - it's a loamy soil that
8 has a lot of sand in it. And because it has a lot of
9 sand, it doesn't have very high water-holding
10 capacity. Water drains out of it quickly; and it
11 doesn't hold much when it's in there.
12 So those two factors combined kind of add up to a
13 lot of water is needed to grow crops in that area.
14  THE COURT: And I take it those soil types
15 are taken into consideration in your base field data,
16 correct?
17 A. That's correct.
18 THE COURT: And that's one of the soil
19 types identified by the SCS?
20 A. That's right. For example, the KEB or the
21 KOB.
22  THE COURT:
23 ly soil?
24 A. Yes. All of the soil types are quite
25 sandy. There's approximately five or six different
Page 501

And that is particularly a

climate. The evapotranspiration of the crop depends on
temperature, relative humidity, wind speed, and some
other minor factors. So the temperature is the main
one, but more properly it should be called climatic
factors.
THE COURT:
clarification.
Mr. Brown, anything?
Q. (BY MR. BROWN) Do those variables, the
10 climatic factors and the heat, have an effect on what
11 your set time or your furrow flows have to be?
12 A. Yes. Yes, because the more the crop uses,
13 that changes how much water you have to put on the
14 field.
15 Q. In other words, those are — the driving
16 components are the two that‘you've identified; but
17 based on what you've said, I understand that you would
18 expect, then, to see either longer set times or more
19 frequent sets, or greater furrow flows in order to
20 compensate?
21 A. That's right. If you have a sandy soil
22 which infiltrates, seeps a lot of water, you're going
23 to either need longer set times to get the water clear
24 across the field or greater furrow flows, or both.
25 That's correct.

Thank you for that
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1 MR. BROWN: I have no further questions.
2  THE COURT: I have a few questions,

3 Mr. Bell, just to clarify. Mr. Bell, on your mom's
4 serty which is 3A, you've stated that you've used
5 gravity furrow irrigation.

6 A. Yes.

7 THE COURT: And you've testified that the
8 quantity would be less if you sprinkler irrigated,

1 A. I've tried, but you !'ust can't get it wet on

2 that alfalfa just east of the house there with those

3 long runs that are over 600 feet. And it just won't go
4 through it.

5~ Q. You indicated you call the person

6 responsible for the canal and pay assessments on the
7 canal.,

8 Do you know are you in a water district?

9 correct? 9 A. Pardon?
10 A. Well, yes. 10 Q. Are you in a water district?
1n THE COURT: Have you ever sprinkler 11 A. As designed, as designated by the State?
12 irrigated down there? 12 Q. Yes.
13 A. No, we have not. 13 A. We're 36A.
14 THE COURT: Okay. So at all times your use 14 Q. Okay. And you have a watermaster?
15- has been gravity furrow irrigation? 15 A. Yes.
16 A. That is correct. 16 Q. And that watermaster is responsible for
17 THE COURT: The assessment you pay for your (17 seeing to it that your rights are delivered?
18 water, do you pay -- how is that assessed? Is that per 18 A. Yes.
19 cfs or — 19 Q. And you believe that _you've livered
20 A. Yes, or miner's inch of irrigation water. 20 your 80 inches'nﬁdéf"fﬂérwatema‘:gﬁ@v
[t THECOURT:  Okay. 21 A. Yes, I do.
22 A. It's strictly for the maintenance and 22 Q. And you paid assessments in order to have
23 operation of the ditch. And all participants share — 23 that water delivered?
24 it's prorated to their allotted water. 24 A. Yes.
25 THE COURT: So you pay per miner's inch? 25 MR. BROWN: I have no further questions.
Page 292 Page 294

1 A. Yes. 1 THE COURT: Thank you, Mr. Bell. You're

2 THE COURT: And what's the assessment per 2 excused.

3 miner's inch? 3 (WITNESS EXCUSED)

4 A. This year it was $5. 4  THE COURT: Next witness, Mr. Brown? Well,

5 THE COURT: | And I take it that what you pay 5 T'll tell you what. Why don't we take a 10-minute

6 now equates to 1.6 cfs? You have to answer yes or no. 6 recess here.

7 A. Yes. 7 MR. BROWN: Okay.

8 THE COURT: Now, for right 3A you stated 8 (RECESS)

9 that you at times used 24-hour set times? 9 Q. (DIRECT EXAMINATION CONTINUED BY MR. BROWN)
10 A. Yes. 10 Mr. Bell, I'm handing you what's been marked as
11 THE COURT: Referring to Exhibit 13, 11 Exhibit 15.

12 Mr. Bell, there's four parcels on there; and you stated 12 Can you tell me what that is?

13 that you can't remember ever any water being on 13 A. Yes. I was curious on how much water I was
14 parcel 1 historically. 14 using; so I contacted Steelhead Engineering in Jerome,
15 A. No, I cannot. 15 Idaho. And Mr. Jeffrey Martin came down and did
16 THE COURT: Mr. Brown, does that bring up 16 measurements on the water.

17 any further questions? 17 Q. Okay. He measured the water that you are
18  MR. BROWN: Yes. 18 claiming under this right, correct?

19 Q. (BY MR. BROWN) When you say that you have |19 A. Yes, he did.

20 24-hour sets - well, first of all, you indicated 20 Q. In other words, when I say "you," again I'm
21 before you needed 80 inches. Is that - you're 21 referring to the, to your mother's right.

22 referring to your full right, correct? 22 A. Yes. Yes.

23 1. Yes. 23 Q. And he measures -- that letter indicates

24 Q. Have you tried to irrigate with less than 24 that there were 76 inches measured?

25 24-hour sets on the places where you use 24-hour sets?
Page 293

25 A. Yes. There are 76 out of one of the
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1 takeouts, yes. 1 THE COURT: Thank you, Mr. Brown. Next

2 Q.Andcan you tell me where that takeout was? 2 witness.
3 A. Directly east of the house on the northeast 3 MR. BROWN: Mr. Kingston.
4 corner of the property under the Buckeye. 4 o Motk
5 Q. Okay. And it indicates that that 76 inches 5  DAVE KINGSTON, called as a witness in his own
6 was measured; there was some water going out above. In | 6 behalf, being first duly sworn upon his oath, testified
7 other words, it wasn't a measurement of the total 7 as follows:
8 amount you were using? ~ ——— 8 DIRECT EXAMINATION
9 A. Thal's correct. 9  BY MR. BROWN:
10 Q. Do you know about how much wasn't measured? |10 Q. Could you state your name for the record?
11 A. There were three or four gates open ahead of 1 A. Dave Kingston.
12 that, So -- 12 Q. What is your relationship with Kingston
13 Q. Okay. 13 Properties, LP?
14 A. Pardon? 14 A. I'm the general partner.
15 Q. Do you have any idea how much that would 15 Q. And are you familiar with the water claimed

16 have been that wasn't measured? In other words, how |16 under rights 03B and 03]?
17 much were you using? The 76 that was measured plus 17 A. Yes, I am.

18 what? 18 Q. And tell me how that is.
——J19 A, Probably 6 or 8 inches more above it, three 19 A. Through an educational process, but probably
20 or four takeouts open. 20 the beginning of it was the acquisition of the
21 MR. BROWN: Okay. I offer 15. 21 property.
22  THE COURT: Can I see that, Mr. Brown? Or, 22 Q. When did you acquire the property?
23 Debbie, can you hand me that Exhibit 15? 23 A. December of '96.
24 (THE CLERK COMPLIED) 24 Q. And what, if any, investigation did you do
25  THE COURT: Let's go off the record for a 25 before you purchased the property?
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1 moment. 1 A. 1 did a complete analysis of property lines
2 (DISCUSSION HAD OFF THE RECORD) 2 and the water rights and investigating as to the time
3 THE COURT: Thank you, Mr. Bell, you're 3 they were decreed and what was decreed.
4 excused. 4 Q. Did you make any inquiries of the owners at
5 (WITNESS EXCUSED) 5 the time of the water rights?
6 THE COURT: While we were off -- well, 6 A. Yes.
7 Mr. Brown has offered Exhibit 15 which is an 7 Q. And did you -- who did you discuss that
8 engineering report from Jeffrey L. Martin, a letter 8 with?
9 signed by Mr. Martin. I think what's happening here is 9 A. Primarily Barbara Gardner.

10 Mr. Brown is attempting to introduce expert opinion
11 through a lay witness. At this point in time

—
o

Q. Did you ever discuss with Mr. Gardner the
water rights as they pertained to fish propagation?

—
—

——+12 Exhibit 15 is offered but not yet admitted.. 12 A. With Mrs. Gardner or Mr. Gardner?
13 Mr. Brown, next witness. 13 Q. Mrs. Gardner.
14 MR. BROWN: Your Honor, for the record, [ 14 A. Yes.
15 do believe it's appropriate. I will offer it later. 15 Q. And what did she tell you in that regard?
16 But I do believe it's appropriately admitted at this 16 A. She told me that the ponds had been there
17 time. 17 since early in 1900 and had contained fish.
18 Ithink it's standard and well-accepted law that 18 Q. And, in other words, the ponds were used to
19 in the State of Idaho one who uses property is entitled 19 raise fish?
20 to testify as to his use of the property. Mr. Bell has 20 A. Yeah, for a number of years.
21 testified as to his irrigation and that he has in fact 21 MR. BROWN: Could the witness be shown the
22 had it measured, and he has produced a letter to 22 photographs we've marked as Exhibits —
23 represent the basis for that. And therefore I don't 23 THE CLERK: 16 through 21.
24 think it's inappropriate opinion testimony. Having 24 MR. BROWN: ~ Okay. Could the witness also
25 said that, I will offer it again. 25 be shown Exhibit 11?
) Page 297 Page 299
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2087368543

FAX: 73628506

May 11, 2000

Mr. Patrick D. Brown
109 South Adams Street
Jerome, ID 83338

Re:  Simco flow measurement — Hagerman
Project No. 153-09-2000

Dear Pat:

This letter is to report the results of the flow measurement you requested on
Doyt Simco’s pump from the Buckeye Ditch in the Hagerman valley.

A single vertical turbine pump driven by a 25 HP electric motor draws water
from an off-ditch forebay and delivers water to an 8-inch steel mainline. A
Peek Polysonics DCT-7088 ultrasonic meter was used to measure the flow in
the discharge line from the pump. Approximately 6 feet of unobstructed pipe
was available to attach the ultrasonic meter. According to Mr. Simco, six (6)
wheel lines were on during the measurement, which is the maximum number
of lines that can reasonably be operating using the single 25 HP pump.
During the test, the flow reading was very stable. The measured flow,
averaged over 7 minutes, was 669 gpm.

Please do not hesitate to call if you have any questions.

Siﬂnzely,

Charles G. Brockwaly, P.E.

cc: Doyt Simco
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May 11, 2000

Mr. Patrick D. Brown
109 South Adams Street
Jerome, ID 83338

Re:  Babington flow measurement — Hagerman
Project No. 153-10-2000

Dear Pat:

This letter is to report the results of the flow measurement you requested on
Lynn Babington’s pump from the Buckeye Ditch in the Hagerman valley.

The pump consists of a single centrifugal pump driven by a 20 HP electric
motor delivering water to a 6-inch steel pipe. This line runs underground for
approximately 100 feet, where it splits into two 6-inch above-ground
aluminum mainlines running south and west. According to Mr. Babington,
the wheel lines on during the test were 1 long, 1 medium, and 1 short line.
This is the maximum number of lines that can reasonably be operated with
this pump. The discharge pressure during the test was 53.5 psi, as indicated
by an existing gauge on the pump. A Peek Polysonics DCT-7088 ultrasonic
meter was used to measure the flow. A measurement was first attempted on
the discharge line from the pump just before it enters the ground. The flow
reading at this point was unstable and was inconsistent with the known output
of the pump. This may have been due to the close proximity of a 45-degree
downward bend. This location was deemed unacceptable and it was decided
to measure the flow in the two aluminum mainlines, where at least 15
diameters of clear pipe was available. These readings were very stable, and
the total measured discharge was 434 gpm.

Please do not hesitate to call if you have any questions.

ely,

Charles G. Brockway|, P.E.

cc: Lynn Babington

P’gt—/r-i '('Il v,

C

-
-
-----
-
-
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Steelhead Engineering
101 W, Main St. #9  Jerome, Idaho 83338
Phone (208) 324-1083 Fax (208) 324-2016

June 7, 1998

Lynn Babington
2849 S. 850 East
Hagerman, Idaho 83332

Dear Lynn,

This letter is to swnmarize the results of flow measurements which I made at your farm at
the above address on Saturday, June 6th, 1998. You indicated that you irrigate
approximately 24 acres of cropland using two wheel lines totaling approximately one half
mile ip length. The water is picked up by a 20 horsepower short-coupled turbine (Berkeley
B3TPM - Ser. #8044003) and delivered through a 6 inch mainline. You indicated the
system is typically operated at 55 p.s.i. measured at the pump discharge. All flow
measurements were made using a Polysonics Tyme-Flyte ultrasonic flow meter on the 6
inch aluminum mainline,

We measured the flow in two conditions; the first condition was with water discharging
from a riser near the end of (he system and the valve at the pum fully open. The system
stabilized at 38 p.s.i. and I measured a flow of 492 g.p.m. WE then partially closed the
valve at the pump to create 55 p.s.i. backpressure at the gump discharge (to simulate
normal operating conditions) and measured a flow rate of 378 g.p.m.

The 20 horsepower pump was designed to deliver 450 g.p.m. at 140 ft. (60.7 p.s.i.) of
total head at 3600 r.p.m. Information you gave me indicates that the motor speed is 3500

r.p.m. The slightly slower speed and possibly some impeller wear are contributing to the
somewhat reduced flowrate in comparison to the design curve.

/
( i . W/:ée

Jeffrey L. Martin, P.E.
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1 to demonstrate that there is a basis for Mr. Kingston

2 to testify as to the history of the property, including

3 the prior statements of prior owners going back into

4 the Tweanties with the fish propagation use.

5 Q. (BY MR. BROWN ) Mr. Kingston, can you tell me

6 that statement -- I don't know if you're familiar with

7 the statement in the exhibit; but let me just —

8  THE COURT: Hand the witness the exhibit. -

9 Q. (BY MR. BROWN) Let me just tell you that it
10 mentions commercial fish ponds being developed Iater,
11 but also refers to prior recreational ponds.

12 Are the ponds you identified on Exhibit 12 with
13 the yellow marker, are those the commercial fish ponds
14 or the recreational ponds?

15 A. I believe that the two further south closest

16 to the river were the recreational ponds as far as I

17 know. And the ones that were developed later were

18 further up the property.

19 Q. And tell me how the ones that were developed
20 later are different than the two you identified?

21 A. Well, they're of a commercial nature. They

22 have locks in them. You know, the flow has been

23 regulated closely for that purpose.

24 Q. So you're not attempting to claim new uses
25 from the Seventies.

1 MR. BROWN: Thank you. I just wanted the
2 record to note that it was being offered for multiple
3 purposes.
4  THE COURT: Very well.
] Q. (BY MR. BROWN) I want to go back to this J,
6 K, L split for a minute. Mr. Clelland testified and
7 drew in brown on Exhibit 12 an area which he identified
8 as having the 10 acres contained in it, the 10 acres of
9 irrigation claimed, but only 1 acre of irrigation, that
10 being in the very lower right-hand corner.
11 Do you see what I'm referring to?
12 A. Yes.
13 Q. Can you describe the terrain within that
14 boundary which is more to the west or towards the
15 left-hand side? In other words, there's a field
16 indicated on the map as 4.1 acres.
17 A. Uh-huh. Yes.
18 Q. Which has the K labeled in it?

19 A. Yes.

20 Q. Has that property to your knowledge been
21 irrigated?

22 A. Yes.

23 Q. Okay.

24 A. I think it had been earlier testified by
25 Mr. Bell that Mr. Gardner had pastured his horses in

5 exhibit, Mr. Brown?
6 MR. BROWN:
7  THE COURT:
8 THE WITNESS: 22, Your Honor.
9 THE COURT: 22? 22 has been offered. No
10 one here is objecting to it. Therefore it will be
11 admitted.
12 (Claimant Exhibit 22 ADMITTED)
13 MR. BROWN: Your Honor, I would like to
14 also offer it for the purpose of impeachment. You
15 heard Mr. Clelland state that he had no information or
16 no basis to suggest that there were any fish
17 propagation at or before the time of his
18 investigation. And I think it's fair to say that the
19 claim itself identifies under oath that there was.
20 THE COURT: Mr. Brown, statements offered
21 for mere impeachment purposes don't go to the
22 substantive truth generally speaking. They just go to
23 impeach. You're offering it for alternative -- the
24 court will allow it as substantive evidence of the
25 purpose of use.

Yes. I offered it, I believe.
It's exhibit what?
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1 A. No. 1 that property.
2 Q. I wanted to discuss for a minute the 2 Q. Miss Gardner still owns the house indicated
3 agreement that you — 3 just down the picture --
4  THE COURT: Are you going to offer this 4 A. That's correct.

Q. -- from that area. How is Mrs. Gardner
going to water her house, around her house and up
through that other section that you're purchasing
without water? Do you know?

A. I think there's a general agreement to share
10 that water with her for her needs.

11 Q. Okay. And why is it, then, that you would
12 own the water instead of she?

13 A. I don't think she has the ability to water

14 it herself. She was trying to encourage some help by
15 deeding the water over.

16 Q. And have you agreed to exchange something
17 for her or do something for her in exchange for the
18 water?

19 A. In addition to that, I agreed to grade her

20 driveway, keep it -

21 Q. You're maintaining her road in order to take
22 the water and utilize it both on your place and hers?
23 A. That's correct.

24 Q. So the place of use of the right is not

25 changing.

O 00 1 O W
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1 A. No.

2  MR. BROWN: I have no further questions.

3 THE COURT: Wait a second, Mr. Kingston.
4 Kingston, regarding Exhibits 19, 20 and 21, and I

5 tunk those are the pictures of the biggest pond?

6 A. Yes, Your Honor, I think so.

7 THE COURT: Is it your understanding that

8 those particular ponds have been on the property since
9 the 1920s?

1 of time to sort through. They are extraordinarily

2 complicated as what I'm showing you is a diagram of the
3 deeds. And I'll tell you it's about 12 feet long.

4 The property continued to go through since the

5 New International Mortgage decree forfeitures, estates,

6 splits. And I do have them with me, but I'd suggest

7 that -- I have about four inches worth of them. And in

8 order to be helpful, you would have to go through them
9 all.

7 Mrs. Gardner?

8 A. Mrs. Gardoer and others that I've talked

9 to. The McFaddens and other people who lived in the
10 community for a long time, and his parents lived
11 there.
12 THE COURT: Now, the deed you received from
13 Mrs. Gardner for right — for the area where right K is
14 used, that deed didn't specify any particular quantity
15 of water, did it?
16 A. She said that amount was in dispute and
17 would be adjudicated. So it does not have a specific
18 quantity. It just says all remaining rights, I
19 believe, is how it's written.
20 THE COURT: All right. On the face of the
21 deed itself - all right. It may be helpful,

22 Mr. Brown, at some point to get those deeds in the
23 rd.
24 MR. BROWN: Your Honor, I hesitate to use

25 them because they're going to take an inordinate amount
Page 317

10 A. That's correct, or before. Or before. 10 THE COURT: Maybe we could get just that
11 THE COURT: Or that pond. That's one pond, 11 portion of the deed describing the water rights or all
12 correct? 12 appurtenances? You could - I'm just telling you that
13 A. There's two ponds. 13 now, Mr. Brown. We can supplement later. We don't
14  THE COURT: Okay. And those two ponds, to 14 have to do it now.
15 the best of your understanding, have been on the 15 MR. BROWN: That's fine, Your Honor.
16 properties since the Twenties? 16  THE COURT: Referring to Exhibit 12,
17 A. Yeah, or before. 17 Mr. Kingston, there's an area labeled brown on
18  THE COURT: Or before. And those have been 18 Exhibit -- there's -- yeah. It's labeled K.
19 used for the purposes of fish propagation? 19 A. Yeah,
20  A. Yes. 20 THE COURT: And it's your understanding
21 THE COURT: Is that commercial propagation 21 that area has been irrigated?
22 or just pride? 22 A. Yes.
23 A. I think it's recreational. Those two ponds 23 THE COURT: And that understanding comes
24 are recreational more than commercial; but they've been 24 from whom?
25 there and for that purpose for a long period of time. 25 A. From Mrs. Gardner and from others I've
Page 316 Page 318
1 THE COURT: Who fishes out of those, in 1 talked to.
2 other words? 2 THE COURT: Okay. Who are some of those
3 A. Probably the land owners and friends, 1 3 other people you've talked to?
4 suspect. 4 A. McFaddens, Mr. Bell, some of the other
5 THE COURT: And your understanding that 5 neighbors.
6 those have been there since the Twenties is from 6 THE COURT: All right. You don't have any

7 personal knowledge that that has been in fact been
8 irrigated prior to 19967

9 A. No. No, Idon't. Only what people told
10 me.
11 THE COURT: Okay. And likewise as to the

12 ponds, you don't have any personal knowledge of those
13 uses prior to 1996?

14 A. I've witnessed aerial photos that predate

15 that, yes.

16  THE COURT: Okay. Mr. Brown?

17 Q. (BY MR. BROWN) Mr. Kingston, you own the

18 water rights; but as you heard Mr, Bell testify
19 regarding his mother's right, you are also within a
20 water district organized by the State of Idaho?

21 A. Yes, I am.

22 Q. Do you pay assessments to use your water
23 rights?

24 A. That's correct.

25 Q. For what amount of water do you pay?

Page 319
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1 Q. (BY MR. BROWN) I want you to start with

2 Exhibit 11. And let me give you a pen.

3 Can you draw on — do you recognize Exhibit 11?

4 . Yes. I'm trying to figure out where the

5 river is here.

6 Q. What I'd like you to do for me is, first of

7 all, take Exhibit 11 and take the yellow highlighter

8 and indicate to me where water comes out of the Buckeye
9 Ditch to any fish — on its way to any fish ponds?

1 A. Well, that's the first pond right up in the
2 front comer of the property.
3 Q. In other words --
A. Right here.
Q. -- that is the first pond coming out of
the —
A. Buckeye Ditch.
Q. -- Buckeye Ditch. Okay. Does that pond

4
5
6
7
8
9 have fish in it?

10 A, Okay. You're saying that her house is right 10 A. No.
11 here? 11 Q. Did it used to have fish in it?
12 Q. Would it be easier if I gave you a bigger 12 A. Not -- it may or may not have. I'm not
13 map? 13 sure.
14 A. Yes, maybe. 14 Q. Exhibit 17, what is Exhibit 17?
15  THE COURT: They've kind of been boring it 15 A. That's like a slough or pond along the road.
16 this way (indicating). 16 Q. Does that have fish in it?
17 A. Oh, okay. 17 AL Yes.
18  THE COURT: For my purposes, anyway. 18 Q. And does that have fish that have been
19 MR. BROWN: Could we go ahead and mark that |19 planted or cultivated in it?
20 as an exhibit? 20 A. Yes.
21  THE COURT: Don't we have that one marked 21 Q. Okay. Exhibit 18, can you tell me what that
22 already? 22 shows?
23  THE CLERK: Yes, we do. 23 A. That's a pond that would connect with the
24 (DISCUSSION HAD OFF THE RECORD) 24 slough further down the property.
25 Q. (BY MR. BROWN) Why don't you use 25 Q. Can you indicate on Exhibit 12 where that
Page 300 Page 302
1 Lkxnibit 12, 1 would be?
2 Now, do you recognize the property on Exhibit 12? 2 A. It's right here.
3 A Yes. 3 Q. Does that have fish in it?
4 Q. Okay. Can you, starting with where water 4  A. Yes, it does.
5 comes out of the Buckeye Ditch on its way to any fish 5 Q. What kind of fish?
6 ponds -- 6 A. Oh, there's trout. I think there's some, I
7 A Yes, it's right here. 7 think there's a few carp in there. There's some bass
8 Q. -- can you draw the path it takes to get to 8 as well, I believe. )
9 fish ponds 9 Q. Is that pond kept in order to maintain the
10 (THE WITNESS COMPLIED) 10 fish there in it?

11 Q. (BY MR. BROWN) Okay. In working down that
12 line now, generally it runs from right to left on the

13 map?
14 A. Uh-huh.
15 THE COURT: Mr. Brown, is that water

16 coming — is that the Buckeye Ditch itself, or is that
17 a ditch coming out of the Buckeye?

18 A. The Buckeye Ditch, I think, is right here.

19 MR. BROWN: It's water coming out of the
20 Buckeye Ditch across the property to fish ponds.

21 Q. (BY MR. BROWN) Correct?
22 A. Yes.
23 2. Now, let me show you exhibit, what's been

24 marked as Exhibit 16.
25 Can you tell me what that exhibit is?

11 A. Itis. It's been designed for fish
12 propagation with gates and — to maintain the levels
13 and so forth of the water.

14 Q. When is the water used for the fish?
15 A. Year around.
16 Q. Is that water in addition to the irrigation

17 water?

18 A. Yes, itis.
19 Q. Can you explain that to me?
20  A. Well, you have to have a certain depth of

21 water to maintain the oxygen level and a certain flow.
22 And so we need a year-around supply of water to those
23 ponds.

24 Q. Okay. Exhibit 19, can you tell me what that
25 shows?
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1 A. That's a larger pond that's further to the 1 A. I'd have to look at the deed to be honest.
2 east of this last pond and very near the Snake River. 2 Q. Have you consulted with anybody or had
3 Q. Okay. And does that have fish in it? 3 anybody look at this in order to determine how many
4 A Itdoes. It probably has the largest 4 acres you have and how much is irrigated?
5 population. 5 A. No.
6 Q. And what kind of fish? 6 Q. Have you consulted - have you hired
7 A. Those are trout and bass. 7 Doctor Brockway to do that for you?
8 Q. Okay. The last two photos, you referred to 8  A. Yes, to determine the amount of need and
9 two ponds on Exhibit 12 which you've circled on the 9 use.
10 left-hand side. 10 Q. What have you done in order to provide him i
11 What's your understanding of how long those ponds |11 with information such as the way the property has been I
12 have been there? 12 historically irrigated?
13 A. Well, there are — from my discussion with 13 A. Essentially I put him in contact with
14 Barbara Gardner, she indicated they were there in the 14 previous farmers so that he could talk about their flow
15 1920s. 15 rates, the crops that have been grown on that farm, and
16 Q. Okay. Do you have any reason to believe 16 the data.
17 they were not there? 17 Q. And who have you put him in touch with?
18 A. T've been able to substantiate that from 18 A. Dan McFaddan primarily. He farmed it longer
19 other neighbors and people who have lived here. Not 19 than anybody else.
20 many go back to the early Twenties, but their parents 20 Q. Do you know about when he farmed it?
21 did. 21 A. He farmed it from 1976 to 1986.
22 Q. Exhibit 20, what does that show? 22 Q. Okay.
23 A. 20 is just another shot of the same lake. 23 A. I believe the Gardners farmed it after
24 Q. And Exhibit 21? 24 that. I'm not sure. It's prior to my ownership.
25  A. That's a little further out and the same 25 Q. Let me ask you a question about these water
Page 304 Page 306
1 large pond. 1 rights splits. J has been split into K, L, and M. You
2 Q. Where does the water go once it leaves the 2 heard the testimony this morning about how those rights
3 ponds? 3 were split.
4 A. It goes into the Snake River. 4  A. Yes.
5  THE COURT: Are Exhibits 19 and 20 and 21 5 Q. Can you tell me what your understanding of
6 all shots of the same — 6 what you were acquiring when you obtained part of the J
7 A. The same lake, yes, Your Honor. It goes 7 right from Miss Gardner?
8 right out - there's a diversion right here. 8 A. T acquired, first of all, I think it's the B
9 MR. BROWN: Okay. I would offer 16 through 9 right. And subsequently I was told by Mrs. Gardner
10 21. 10 that there was additional water, and that she was
11 THE COURT: Yeah. Without objection, 11 wanting to convey that to me for the needs other than
12 Exhibits 16 through 21 are admitted. 12 those that had been conveyed to others.
13 (Claimant Exhibits 16 thru 21 ADMITTED) 13 Q. Okay. And when you say "other than what had
14 Q. (BY MR. BROWN) Referring you now to 14 been conveyed to others," can you explain that?
15 Exhibit 12, can you tell me how much of the groundon |15  A. Well, I think that she was concerned that
16 that property is irrigated? 16 the department had allocated one inch per acre and, I
17 A. We've claimed 129 acres, and I think it 17 think, told me that she felt like she couldn‘t do, deed
18 approximate - some years there's maybe slightly more 18 any more than that until there was - the adjudication
19 than that. Some years it's less. 19 had, you know, concluded. And once that was concluded,
20 Q. Okay. Let me show you an area referred to, 20 that the rights, whatever rights were determined,
21 identified in brown as the place of use of right 21 anything that was not decreed to others, because I was
22 No. K. 22 the largest landowner, should be conveyed to me, and
23 Do you own any of the property there? 23 would be.
24 A, Yes. 24 Q. Okay. So, in other words, you said that she
25 Q. And how much there would you own? 25 would convey it first to the others to get more than an
Page 305 Page 307
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