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SPLIT REVIEW ANALYSIS . 36.00003

A Review of the SRAA Ctaims and Recommendations of 36-0000I portions.

November 14. 1997 by Steve Clelland

* Listings for Diversiort Rates reflect the inigation flow rates only; No Stockwater rates are listed.

I Commercial fish production did not begin as a use until the early 1970's. Not a decreed use, Not
recommended.
2 Partial Decree issued for this right on March 6, lggj.
3 Commercial fish production did not begin as a use until the early 1970's. Not a decreed use. Not
recommended.
o :O-0OO03M if reinstated as a valid right would apply to lg.5 acres.t Total Acres would increase to 526.5 acres if right 3640003M is reinstated. Based on rates show&
remaining flow portion of this right is 0.46 cfs; some or all of this amount may be associated with the
disallowed right 3640003M.

7.16 5.00 5:00129.0

0.24 0.24

0.80 0.80 40.00.80

t2.0 455,0 11.9 11.9 290.0

Late Obj. filed

Partial ltecree2

Stock use.

Fish use.r

0.71 10.0 0.03

t.3z 0

I
This Claim
Disallowed.{

rrt$S{:,,: 
[:':::,:: '$Xg':: ':':



Glelland Steve

From:
Sent:
To:
Gc:
Subject:

Clelland, Steve
Wednesday, May 09, 2001 2:35 PM
'pbpc@micron.net'
Kelly, Vicki
36-00003 split and decree exhibits

Dear Pat,

here are the jpegs we talked about. They don't save from the ArcView program as clean as they print from ArcView but it
is the only way to save a file version at this time. I have two files showing the decreed borders; one is with labels. The third
jpeg is the last known POU shapes before the Trial. Very little has changed with the shapes since the Trial. The area
between 3D and 3M was not fully resolved as to ownership at the time of the Trial and is still uncorrected or altered as
shown.

Here are the acre calculations for the shapes as shown:
38 = 129 acres
3D = 4.9
3M=16
3F=40
3K = 1.1
3L = 14.8
3C = 9,1
unknown part = 4.6

Please let me know if I can help with more GIS prints or information
Steve

H
36-m003 {Sr9

decreed.Jpg
36S003 {$19 36-m003 splltslpg
decreed lob.Jp.,

PS: I decided to add one more showing the Splits with the Decree shapes overlayed

36-m003 spllts d€cree

overloy.,.

1
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ALAN G. LANCE
AT'TORNEY GENERAL

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

PETER J. AMPE
Deputy Attorney General
Natural Resources Division
700 W. Jefferson Street, Room 210
P. O. Box 44449
Boise, ID 8371I-4449
Telephone : (208) 33 4 -2400
FAX: (208)334-2690
ISB# 5209

Attorneys for the State of Idaho

IN TIIE DISTRICT COURT OF TTIE FIFTH JUDICIAL DISTRICT OF TI{E

STATE OF IDAHO, IN AND FOR TIM COUNTY OF TWIN FALLS

In Re: SRBA Subcase Nos. 36-000034; 36-000038; 36-00003C;
36-00003F; 36-00003K; 36-00003L and 36-00003M

Case No. 39576 AFFIDAVIT OF STEVE CLELLAND

STATE OF rDAHO )
)ss

County of Twin Falls )

Steve Clelland, after being duly sworn upon oath, deposes and states as follows:

1. I am a Senior Water Resource Agent with the Idaho Department of Water

Resources ("IDWR"). I make the following statements based on my personal knowledge.

)
)
)
)
)
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2. I make the following statements in response to a request from the State of Idaho

to explain the basis for recommendations made by IDWR for the several rights split off from

water right no. 36-00003 and in response to the SRBA District Court's Order for Additional

Information and/or Claffication on Challenge, Subcase Nos. 36-00003A, 36-000038,

36-00003C, 36-00003F, 36-00003K, 36-00003L and 36-00003M (September 30, 1999).

3. Water Right No. 36-00003 is based upon the third water right decreed in New

International Mortgage Bank v. Idaho Power Co., District Court of the United States for the

Southern Division of the District of Idaho, In Equity No. 1602 (1932) ("New International

Decree"), to the New International Mortgage Bank for 20 cfs from Billingsley Creek with a

priority date of September 10, 1884. The other water rights contained in the New International

Decree were numbered in the same manner, for example the sixth right listed was assigned water

right no. 36-00006, the twentieth water right listed in the decree was assigned water right no. 36-

00020, etc. These numbers were assigned to the various rights decreed in the New International

Decree many years prior to the start of the Snake River Basin Adjudication. Any Claim for a

water right not previously decreed, licensed or claimed pursuant to statute would receive a water

right number of 36-1xxxx, i.e. 36-10001.

4. I conducted the investigation relating to the claims for water from water right no.

36-00003 and the water rights split off of that right including: 36-00003A, 36-000038,

36-00003c, 36-00003D, 36-00003E, 36-00003F, 36-00003G, 36-00003H, 36-00003J,

36-00003K, 36-00003L and 36-00003M. I prepared the Director's Reports for these claims.

5. At hearing on the above captioned claims on June 8, 1998 I testified that the place

of use as decreed to water right no 36-00003 in the New International Decree overlapped in part

with the place of use to water right no 36-00019 as decreed in the New International Decree (the

AIIFIDAVIT OF STBVE CLELLAND, Page 2



Harlan Bell Right for 2.16 cfs). Tr Vol. I, p. 2I6,L. l7 - p. 217 ,L. 17 . After further review of

the files and trial exhibits, that is incorrect, the places of use originally decreed do not overlap,

but the two places of use claimed did overlap with the place of use decreed to water right no. 36-

00019 in the New International Decree.

6. In examining the GIS Shape Files submitted as trial exhibits, it appears that the

places of use for 36-000038 and 36-00003D as recommended by the Special Master in the

SRBA, overlap the place of use previously decreed to 36-00019 in the New International Decree.

See Trial Exhibits 1, 3 and 5. This statement is based upon the assumption that the Special

Master recommended the rights in accord with the Shape Files (Trial Exhibits 3 and 5). Based

upon the same information and assumption, each of these rights also overlaps a portion of the

place of use originally decreed for the 36-00003 Right in the New International Decree as well.

From the Trial Exhibits, I am unable to precisely determine how many acres of each water right,

as recommended by the Special Master, are within the place of use decreed 36-00019 in the New

International Decree. The Special Master's Recommendation does not specify where in the

quarter-quarter section the acres are, i.e. the acres could be in the Wr/z or the EVz of the quarter-

quarter section.

7. I obtained and examined the Assessor's Title Plat, relevant portions attached

hereto as Exhibit 1, for this area. The Appraiser's Title Plat shows the lots that 36-00019 was

decreed to (lots 16, 27, 37, Section 27). Comparing the Title Plat with the Shape File, Trial

Exhibit 9, and assuming the Special Master recommended 36-00003M (as part of 36-00003F) in

accord with Trial Exhibit 9, it does not appear that the recommended place of use for 36-00003M

overlaps with the recommended place of use for 36-00019 in the New International Decree.
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Instead, all of these acres are in the EVz of the NW%SW% of Section 27 , part of the place of use

decreed to 36-00003 in the New International Decree. See Trial Exhibits 1 and 11.

8. In my examination of all information and maps provided to IDWR during my

investigation of the above captioned rights, I determined that the place of use decreed to

36-00019 (Lots 16, 27 and 37) in the New Intemational Decree are the same tracts excluded

from the place of use of 36-00003 (Tracts 16,27 and 37) in the New International Decree.

9. From my investigations, I am aware of three claims for irrigation within the place

of use decreed to water right no. 36-00005 (Amanda Gooding, 3 cfs) in the New International

Decree. All claims were made by the current owner of the 160 acres decreed under water right

no. 36-00005 in the New International Decree. The first claim has been decreed by the SRBA

District Court to Buckeye Farms, Inc. for one acre as part of the 260 acres decreed under water

right no. 36-00003H. The Second and Third claims were also made by Buckeye Farms, Inc.

under the first and second rights decreed in the New International Decree (36-00001 and

36-00002). These two rights have Riley Creek as the source. The place of use is being irrigated

with Riley Creek water. IDWR recommended 152 acres under 36-00002. IDWR recommended

38 acres under 36-00001, all 38 acres are within the 152 acres recommended under 36-00002.

These rights have been partially decreed. Therefore, IDWR recommended a total of 153 acres of

the 160-acre place of use to Buckeye Farms under 3 separate water rights with two separate

sources.

10. From my investigations and review of relevant files, I cannot find any other

claimant who attempted to claim a place of use for the 160 acre place of use decreed to 36-00005

in the New International Decree (S7zSW% and SZzSE%) other than that described in paragraph 9,

above. From my investigations and review of relevant files, I cannot find any other claimant
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who attempted to claim a place of use for the 30 acre place of use decreed to 36-00019 in the

New International Decree other than above described claims split from the 36-00003 Right.

From my investigations and review of relevant files, it appears no one claimed a water right for

the 30 acre place of use decreed to 36-00019 in the New International Decree from Riley Creek,

which would correspond to the 36-00020 Right.

11. From my investigations and review of relevant files, Buckeye Farms, Inc. is the

current owner of the 160 acre place of use decreed to 36-00005 in the New International Decree

(St/zSW7a and SZzSE% of Section 27, T07S, R13E B.M.). Other than those described in

paragraph 9, above, Buckeye Farms, Inc. made no claim for a water right appurtenant to the

SZzSW% and SVzSE% of Section 27,TO75, Rl3E B.M. nor did Buckeye Farms claim water right

no. 36-00005.

L2. From my investigation of water right no. 36-00003G, I determined that this water

right had been split off from the 36-00003 right and applied to a new place of use outside of the

original place of use for 36-00003. That determination is based, in part, on a copy of a letter

from H.F. LeMoyne to George lrmmon (April 14, 1959), attached hereto as Exhibit 2, stating

that 20 inches of water had been sold and was to be used in a new place of use. I found no

evidence to contradict this letter.

13. From my investigation of water right no. 36-00003E, I determined that this water

right had been split off from the 36-00003 right and applied to a new place of use outside of the

original place of use for 36-00003. That determination is based, in part, on representations made

by the Claimant of 36-00003E during an on site exam visit on or about September 13, 1990.

Claimant confirmed that 36-00003E had been purchased from the 36-00003 right and moved to a

new place of use. I found no evidence to contradict this assertion of the Claimant.
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14. I have examined the Master Title Plat for T07S R13E and Mineral Survey Nos. 1

and 801. These maps confirm that no part of 36-00003, 36-00005 and 36-00019, as decreed in

the New International Decree overlap or share a place of use.

15. All of the original claimants of the above captioned water rights submitted only

one notice of claim for non de minimis uses. None of these claimants claimed more than one

irrigation water right as appurtenant to any claimed property.

16. I have examined all claim notices, director's reports, Special Master's

Recommendations and Partial Decrees for all rights split from water right 36-00003. With the

exceptions noted in paragraphs 6, 9, 12 and 13 above, all of the rights split from water right

36-00003 are within the place of use decreed to 36-00003 in the New International Decree, and

with the exception of one acre noted above in paragraph 9 above, none of the rights split from

water right 36-00003 are within the place of use decreed to 36-00005 in the New International

Decree.

FURTI{ER, YOUR SAYETH NAUGI{T.

Dated this of October 1999.

STEVE CLELLAND

SUBSCRIBED AND SWORN to before me this l&;rof October ,lggg

ROB

11'.-f l. ii r;r ..
, Lr

o
a:)

r)

Public in and for the State of
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1341 Fillmore St#200
Twin Falls, lD 83301-3380
Phone: (208) 73G3033

To: PeterAmpe From: Steve Clelland

IDWR

Fax (208)334-2690 Date: October 15, 1999

Phone: Pages: 1 + cover

Re: 36-00003 Split Affidavit GGr

tr Urgent E For Review E Please Gomment E Please Reply E Please Recycle

.Gomments: Here is the Affidavit signature page. Everything looks correct to me
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CERTIFICATE OF SERVICE

I tunrsy cERTIFv that on this 15th day of October caused to be served a true and correct
copy of the foregoing AFFIDAVIT OF STEVE CLELLAND by the method indicated.

Patrick D. Brown
109 S. Adams St.
Jerome,ID 83338

Dana Hofstetter
Beeman & Hofstetter
P.O.Box 1427
Boise, Idaho 837 0l-L427

Maria Yvonne Anderson
5151 Umatilla Street
Boise,ID 83709

IDWR Document Depository
P.O. Box 83720
Boise,ID 83720-0098

tr U.S. Mail, postage prepaid
E Hand Delivery
E Federal Express
E Facsimile:
tr Statehouse Mail
M Certified Mail #

M U.S. Mail, postage prepaid
E Hand Delivery
EI Federal Ex
tr Facsimile:

press

tr Statehouse Mail

EI U.S. Mail, postage prepaid
E Hand Delivery
El Federal Express
tr Facsimile:
tr Statehouse Mail

tr U.S. Mail, postage prepaid
E Hand Delivery
E Federal Express
E Facsimile:
EI Statehouse Mail

PETER J. AMPE
Deputy Attorney General
P929Onaa.doc
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1341 Fillmore St #200
Twin Falls, lD 83301-3480
Phone: (208) 73G3033

To: PeterAmpe From: Steve Clelland

IDWR

Fax (208)334-2090 Ilater October 15, lggg

Phone: Pages: 1 + cover

Re: 36-00003 Split Affidavit GG:

tr Urgent E For Review E Please Gomment E Please Reply E please Recycle

'Gomments: Here is the Affidavit signature page. Everything looks correct to me.
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State of ldar'o
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, P.O. Bos t3720, Bolse,Idaho 83720'009E
Phone: (208) 327-7900 FAX: 3n-7ffi

DIRK I(E}TPTHOR\E
GOI 5P5gP

K.\RL 
'. 
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DIRECTORNE

n-15-q1
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DATE:
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IN THE DISTRTCT COLIRT OF TI{E FIFTH JUDTCTAL DISTRTCT oF TIrE'Jr-;-s1]Erl_., t,Ai!0

STATE OF IDATIO,IN AIID FORTHE COT'NTY OF TWIN FALLS

In Rc SRBA Subcascs 36-00003A, 36-000038, 36.
00003c, 36.00003F, 36-00003K, 36-
00003L and 36{0003MCasc No. 39576

ORI}ER FOR ADDITIONAL
INTORMATION Ai{D/OR
CLARIFICATION ON
CHALLENGE

I.

ORAL ARGUMENT ON CIIALLENGE

Thesc subcascs werc argued before the Court on Septembct 22, 1999. After

furtlrer revicw of the record and Frles of thesc subcases, thc bricfing provided, and the

oral argumcnts, tho Court dctermines that it cannot reasonably dstcrmine the issucs at

hand without additional information from the partics and/or clarification. Therefore, the

Court orderr the informatiorr/clarificatiorr of the hereinafter enumerated matters from the

respective parties no hter ttan 5:00 p,E, otr Fridayr Octobcr l5r 1999. After receipt

thereof, and unless other questions arise, this Court will corrsider the matters fully

submined for decision.

II,

NNEDED INFORMATION/CLARItr'ICATION

ITEM l: gPURPOSE O['USE' QIIESTION. In review of the New International

Decree,the decreed rights bcgin on page 3 thereof. The first right is for 12 cls from

Riley Crcek with a priority date of May l, 1883. Judging by tlre other numbers assigned

by IDWR to various rights under this decree, thc Court assumes this to be the 36-00001

)
)
)
)
)
)
)
)

COURT'g REQUf,tIT FOR ADDMONAL
urronr4nox AIIID/oR clJlilnc^Tloil oN GHALLENGE
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right. Thc sccond rigbt is for 12 cfs from Rilcy Creak with a priority date of Ocnber l,

190E. Thc Court assumes that IDWR assigned thfu right number 3G00002. Thc third

right is on page 4 of the decrcc and is for 20 cfs from Billingsley Creck with a priority

date of Scpternber I 0, t 884. This right was assigned number 36-00003 by IDWR and is

at issuc in tlresc subcascs. The ncxt, or fourth right (going by scqtrencc in the decree) is

to Mary Currarr, l5 cfs from Billingslcy Creek with a priority datc of Septcmber 10,

1884. ThE fifth right decrccd is to Amffida J. Gooding fot 3 cfs ftom Billingsley Crcek

with a priority date of September 10, 1E84. IDWR assigned this the number 36-00005.

Continuing in order of listing, the eighteenth listed right (by this Court's count) is to

Harlan Bell, 2.16 cfs from Billingstey Creek with a priority date of September l0' 1884.

For some unknowrr tpason, IDWR assigned this right number 36-00019.

With the foregoing backdrop, on page 3 of rhe decree, thc last 3 lines of the first

full paragraph providc:

...and decreed to have thc usc of, and thc right to use for, the irrigatiort of
its hereinafter described land and for domestlc rnd othcr purTose$

thereon, the following amowtts of water, to wit: [Emphasis added].

Then, the fust l? cfs right is listetl stating a point of diversion, followed by the

second t2 cfs right, also stating a point of diversion (which this Court above stated

assumed were assigned 36-00001 and 36'00002 rcspcctively), Then on Page 4, the

36-00003 right for 20 cfs is listed stating apoint of divenion. Going to the next

dcscribed rightr (Mary Cunan followed by the 36-00005 right to Amanda Gooding),

immediately preceding thesc described rights, in the fourth line down ftom thc top of

page 6 is the langu"gc, "for irrigftion, domcstic, powcr rnd otber purposcs.."'

(Emphasis added). No othcr "ptltposes of use" lang"agg apPears in the decree for the

decrecd righrs describcd thereafter beginning with the Mary Cunan right refened to

above rurtil near the end of the cntire decrce, the unnumbercd 30lh page captioned "Big

Bend tnigation urd Mining Cornpany." The fifth line of that page reads: "usc foi

irigation rnd donertic purpores the following amounts..." @mphasis added)'

COURT'S REQUTST FOR ADDTTTONAL
nrronr'utrir A"\DroR cLArRlFtcATloN oN CHALLENGE
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Now, bock to pagc 4 of the decrce and in refcrence to the thrac rights decreed to

the New Intcrnational Mortgrye Bank (thc 12 cfs, 12 cfs and 20 cfs rights at issue here),

thc paragnph immediately before the legal dcscription of thc land to which these rights

are apprutenant provides:

rT IS FURfiIER ORDERED, ADJUDGED, AI.ID DECREED, ThAt thc

amoutrts of watcr herptofort set out, divcrtcd from said natrual water

supply at thc points of divcrsion herctofore mcntioncd and sct out, tre
neccrrrry for the proPcr lrrtgrtion rnd cultivrtion of, aud that thc same

is appurtenant to the following, dcscdbed land of the plaintifr, viz: pegal
descriptions omitted; cmphasis addedJ.

Questionr ou ltem L Given the variously dcscribed'lurposes of usc" outlined above,

how do thc parties intcrpret thc two diffcrent "ptttpose of usc" languagcs contained on

pages 3 and 4 of rhe decree? Stated another way, are the purposes of use of the 36-00003

right limitcd to thc mor€ narow "propcr inigation and cuhivation oP'the legally

describcd land covered by the right, or is the language on page 3 ofthe 1932 decree

controlling as to the puposcs of use?

ITEM 2: 3&0tD05 AliD 3ffi0019. It is stated in thc briefing that the 36-00005

(Amanda J. Gooding) dght and the 36-00019 (Harlan Bell) right were not "claimed" in

thc SRBA adjudicarion. In the dccree, following cach of these enumersted rights, there

arc the respectivc legal descriptions of land to which thcse respcctive rights are

Eppurtcnant. It is also assertcd that IDWR *assigned'the respectivc right numbers to

cach of the decrccd tighs in thc SRBA. Further, on page 3 of the Special Masler's

Findings olFoct md Concltuiors of Law (July 29, l99E), page 3, thc fint two tull

paragraphs providc as follows:

The claimants allegc that thc amount claimed for the split rights does

not exceed the original qudntity dccreed bccause IDWR never considered

other water rights which were dccr€cd to thc places of use owned by the

parties decignated under the splits for 3G00003. fu contctly pointed out

by the claimants, water right 36"00005 wg originrlly decroedlo the

pi"o. oi ulG now owned by Hrrbiron, Kingrton, Sirncocr sDd

PAGE 84

COURT'g REQUtrST FOR ADOITIONAL
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Brbington. Thc amount decreed under 3600005 was 3.0 cfs. Exhibit l.
Water right 3ffi0019 wes decroed to thc placc of ure chimcd by
Euckcyc Frrnr, The dccrsed amount for 36-(X)019 was 2.16 cfs.

IDWR should have considered watcr rights 36-00005 and 36-00019 in
determining wbethcr there was enough uatef to satis$ the endre clairncd

anrount for all righu split from 36-00003. Had these dghts becn

considerc4 there was substantially cnough watc originally deCreed to

covcr all the olaims beforc the court. fuiy argument that the claimang are

limited by the water decrccd wtder 3G00003 is placing form over

substance. All the rights share thc same place of usc and priority date.

Therc is absolutely no prejudicc to considcr tlrc watcr dccrecd rurder 36-

00005 and 35-00019 because ncithcr onc of thesc rights was claimed or

assigncd to anY PartY.

However, on page 2 of thc Findings of Fact, the master's first scntence states:

,.All rights before thc Court ori$netcd from water right 36-00003." Firrally, Corrnsel

at oral argum€nt pointed out on the original of Trial Exhibit I I that the lands appurtenant

to thc 36-00005 right and most of the lands apputtenant to the 36-00019 right (sec also

Item 3) were not within the lands described by the 36-00003 right. However, the above-

quoted langnage from the Special Master's Findings of Fact seems to indicatc

otherwise .

euestions on ltcm 2. Which way is it? Inespective of the right numbers assigned by

IDWR (36-00005 and 36-00019), has the land to which these respoctive rights are

appurtenant been de-watercd, and hence, is this the basis for thc statement that thcse

rights werc not claimed in thc SRBA? Stated another way, has a water right for these

described lands to which 36-00005 and 36-00019 are apPurtenant been claimed in the

SRBA, regardless of the number assigned by IDWR? And if so, from what decreed right

are they claimed? Or is IDWR saying no one claimcd water rights by the numbers IDWR

assigned , evcn though the ground to which the rights are appwtenant is the subject of a

claim? Or, setting aside thc numbers assigned to the rcsP€ctive dccrecd rights in the 1932

decree, presumably by IDWR (see discussion under Item I above), is the land

appurtenant to thc 20 cfs right to New Intcrnational Mortgagc Bank (36'00003), the land

appurtenant to the 3 cfs right to Amanda Gooding (3G00005) and the land appurtenant to

thc 2.16 right to Harlan Bell (3600019) eU encompasscd by what is now called the

COURT'S REQUEST FOR ADDTTTONAL
WTOTNTTNOTT ANDIOR CI.ARTFICATION ON CIIALLENGE
G:\CHALLNC\j!&00{,03A\R.$cI fbr lnfo-Clrifi a*iod'doc Pegc 4 o16
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raslrcctivc splits 3640003 A to M? In otherwords, the Ettached chart (Exhibit A to

Memorandum in Support of State of ldaln's Molion to alter or Amend) shows 743 total

acres claimed, 526 acrcs rccommended by IDWR and 538,4 rccommended by the special

master, So, what is the 36-00003 right? Is it thc third right listcd in the 1932 decrce for

20 cfs? Is it the 20 cfs right plts tbc Amanda Gooding 3 cfs right plus the Harlan Bell

2.16 cfs rieht? Arcthe 53E.4 acres (A-M) all within the described lands apputcnant only

to the 20 cfs on pagc 4 of thc 1932 decrce, or do the 538.4 acres also encompass lands

appufi€nant to Amanda Gooding's 3 cfs and Harlan Bell's 2,16 cfs? If this evidence is

in the record or the trarucript, specify whcre it is located.

ITEM 3: OVERLAP OF A PORTION OF 3c000r9 AND 3ffi0003. It was stated

druing oral argumcnt on challenge that 30 acres to which 36-00019 (Harlan Bell portion

of the decrec) overlapped 30 acres of the laod appurtenant to 3640003 and is drawn ort

Trial Exhibit I l; i.e., the saure 30 actes have two decreed right ftom ttre 1932 decree-

Questionr on Itcm 3. Is there s 30 acrc "overlap," and if so, what quantity portion of

thc 36-00019 right is assigned to this 30 acres? If the above is corrcct, what quantity

portion of thc 3G00003 right is "t€licvcd" ftom this duty on the 30 acrcs (i.e., how did

IDWR handle this sinration)? Lastly, if this 30 acrt "overlap" exists, which portions of

which split rights (36-00003 A to M) are affcctcd thereby? Tho Court wrderstood from

oral argument that it covered portions of 36-000038, D, and M. Agairt, if this

information is in the rccord or uanscript, specifo its location, Also, rclating back to the

quoted paragnphs in ltem 2 above, it is statcd that the 2.16 cfs (Harlan Bell

36-00019) is within the Buckeye claim (3G00003rI). If this is true, how can it be

reconciled?

ITEM 4, 36.OOOO3E AND 36.OOOO3G, SPLIT RIGHTS OT \MRNON FOR.2 CFS

AIYD LLOYD F'OR.f9 CFS. At oral argument on challengc, this Court was told that

thcse rwo split rights were not described in the decree for the 36-00003 20 cfs rightl i.c.,

were not part of the 20 cfs right.

COURT'g NEOUTST FOR ADDTIIONAL
nrro*ruuon ar,lDroR cL ilFtcATlot{ oN CIHLLINGE
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Qucrtionr on ItGm 4. Are these two rights on lands which arc not appurtcnanr to thc

36-00003 right described on pagc 4 of the 1932 dccrce? If so, to which ri8ht(s) in the

1932 dccrec are thesc lands appnrrcnant? Arc thcy shown on Trial Exhibit I l? Where?

And if so, why are these two rights included in the so-callcd 3600003 f'03') 20 cfs

rights? tuid finally, if so, wouldn't the combined amount of these two rights (.39 cfs) bc

availablc for disuibution undcr the remainder of the 3G00003 split rights? Again, if this

infonnation is in the rccord or transcript, spccify iB location.

ITEM 5: UMEFINED ELEMENTS OF A WATER RIGHT LIIIDER 1C.42'

1427(2). '"tT]he Director shsll includc in his report recommcndations for those

clemcnts not dcfined by the prior licensc or dccree based upon thc enent of beneficial

use of thc water right as of the date of the commcncement of an adjudication."

Qucrtion to ltem 5. For each claimcd split right at issuc hereirU which elements were

undcfincd by the 1932 decrce?

ITEM 6: "COMBII\IED RIGHTS'OF SIMCOE AI{D BABINGTON (3600003 F

AND M AND 36-00003 C AND L). In his Orda Denylng Motions to Alter or

Amend (July 16, 1999), the special master stated on page 5, "After hial, the Court

combined several rights." The Court notcs that the claimants filed the claims separately

Qucrtionc to Item 6, Did any party request this combination? Additionally, was any

evidence prcscnted to support the combination? If so, whet€ in the reGord is this

cvidence for each of thc claims?

IT IS SO ORDERSD.

DATED Soptember 30, 1999.

BARRY WOOD
Administative District Judgc and

Presiding Judgc of the

Snake River Basin Adjudication

PAGE A7
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+ Watcr right 35-00003J was originally claimed for 4.0 cfs on 56 acrcs'

Erhtblt A to lucmorNndum In Support Of State Of ldrho's Motion To Alter Or

PAGE A8
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CERTTFICATE OF MAILING

I hercby ceniry thet atruc and cornect copy of thc ORIDER FOR AI)DIIIONAL
INT'ORI}IATION AIIID/OR CI,.ARIFICATION ON CHALLENGE was mailed on
Septeurbcr 30, 1999, with sufficicnt first-class postage to thc following:

Idalro Dcpartrnent of Watet Resources
PO Box E3720
Boise,ID 83720

Peter Ampe
Offica of the Attorncy Gencral
Statc of ldaho
PO Box 44449

Boise,ID 8371l44l9

United Statcs Depanment of Justice

Environmcnt & Natrual Resources Division
550 W Fort Suect, MSC 033
Boisc,lDg3724

Beeman & Hofstettct
PO Box 1427
Boise,ID 83701-1427

Patrick D. Brown, P.C.
109 S Adams
Jerome, tD t3338

Maria Yvonnc Andcrson (36'00003K)
5l5l Umatilla Street
Boise,lD 83709

,-#^ 4',
Dcputy Clerk of the Court

CERTIFICATE Of IVIAILINC
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DISTRItibT-THE--
F TWIN FALLS

In Re SRBA Subcase: 36-00003A, 36-000038,
36-00003c, 36-00003D, 36-00003F,
36-00003J, 36-00003K, 36-00003L, and
36-00003M

Case No. 39576

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

I. PROCEDURAL BACKGROUND

This matter came before the court for trial involving various subcases claimed in Basin 36.

The water rights that were tried before the court include 36-00003A, Edna Rea, claimant; 36-000038

and 36-00003K, Kingston Properties, claimant; 36-00003C and 36-00003L, Lynn and Kathy

Babington, claimants; 36-00003D, Thomas and Terri Harbison, claimants; 36-00003F and

36-00003M, Doyt and Roxie Simcoe, claimants.r For each water right, the issues before the court

are as follows:

l. Edna Rea

36-00003A Ouantity - (inigation) - claim = 1.6 cfs; IDWR -- 0.45 cfs

Quantitv - (stock) - claim:0 .04 cfs; IDWR = 0.02 cfs

2. Kingston Properties

36-000038 Quantity - claim :7.16 cfs; IDWR: 5.00 cfs

Purpose of Use - claim : irrigation, fish propagation, and stock;

IDWR = irrigation and stock

Water rights 36-00003K, 36-00003L, and 36-000031v1 were all split from 36-00003J. Water right 36-00003J was claimed
by Barbara Gardner for 4.0 cfs. The quantity claimed under the splits are as follows: 36-00003K, 0.92 cfs; 36-00003L,
1.32 cfs; and 36-00003M, 1.76 cfs. To date, no Notice of Administrative Proceeding (NCAP) has becn completed
changing the name for 36-00003K from Gardner to Kingston Propenies. However, the evidence shows that Kingston
Properties is thc rightt'ul owner of 36-00003K.

FINDINCS OF FACT AND CONCLUSIONS OF LAW
G:\FH\3.OP
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36-00003K Ouantity - claim = 0.92 cfs; IDWR:0.46 cfs

Acres - claim : l0 acres; IDWR = 1 acre

L)'nn and Kath], Babington

36-00003L Ouantity - claim : 1.32; IDWR = 0.46 cfs

Acres - claim :27.5 acres; IDWR: 14 acres

Thomas and Terri Harbison

36-00003D Acres - claim : 10 acres; IDWR: 5 acres

Do]'t and Roxie Simcoe

36-00003M All Elements - IDWR = disallowed

II. STANDARD OF REVIEW

The Director's Report constitutesprimafacie evidence of the water right. I'C. $ 42-1411(4).

The objecting parry has the burden of going fonvard with evidence to rebut the Director's Repon

as to all objections filed. I.C. $ 42-1411(5). I.C. $ 42-1411(5) is silent as to the quantum of proof

necessary to overcome the presumption raised by the Director's Report. If a statute is silent as to

the quantum of proof necessary to overcome apresumption, then the presumption is overcome when

the ,oopponent introduces substantial evidence of the nonexistence of the fact." Bongiovi v. Jamison,

110 Idaho 734,71g p.2d II72 (1986), citing Committee Comment to I.R.E. 301. Substantial

evidence is defined "as such relevant evidence as a reasonable mind might accept to support a

conclusion: it is more than a scintilla, but less than a preponderance." Evans v' Hara's, Inc.,123

Idaho 4j3,478,849 P.2d 934 (1993). "When rebutted, the presumption disappears and the parry

with benefit of the presumption retains the burden of persuasion on the issue." In Re SRBA Case No.

39576 (24 Hagerman Subcases), l30Idaho 736,746,947 P.2d409 (1997). If the presumption is

overcome by the claimant, then the claimant has the "ultimate burden of persuasion for each element

of a water right." I.C. $ 42-l4ll(5).

III. GENERAL FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. TUB Cl.urus

All the rights before the court originated from water right 36-00003. That water right was

originally decreed in New International futortgage Bankv. Idaho Power Company, in Equity No.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1602 (S.D. Idaho, Mar.22. 1932) (International Mortgage Deuee). The total amount originally

decreed under water right 36-00003 was 20 cfs. Exhibit 1. Subsequent to the International

Mortgage Deuee, water right 36-00003 was split because the original place of use for water right

36-00003 was subdivided. The quantity claimed for all the rights split from the original right was

26.70 cfs.2 The issue before the court is whether the claimants are limited to the original quantity

decreed under 36-00003.

The claimants allege that the amount claimed for the split rights does not exceed the original

quantity decreed because IDWR never considered other water rights which were decreed to the

places of use owned by the parties designated under the splits for 36-00003. As correctly pointed

out by the claimants, water right 36-00005 was originally decreed to the place of use now owned by

Harbison, Kingston, Simcoe, and Babington. The amount decreed under 36-00005 was 3.0 cfs.

Exhibit 1. Water right 36-00019 was decreed to the place of use claimed by Bucke-ve Farms. The

decreed amount for 36-00019 was 2.16 cfs.

IDWR should have considered water rights 36-00005 and 36-00019 in determining whether

there was enough water to satis$ the entire claimed amount for all rights split from 36-00003. Had

these rights been considered. there was substantially enough water originally decreed to cover all

the claims before the court. Any argument that the claimants are limited by the water decreed under

36-00003 is placing form over substance. All the rights share the sary_place._oluqe and priority

date. There is absolutely no prejudice to consider the water decreed under 36-00005 and 36-00019

because neither one of these rights was claimed or assigned to any party.

Furthermore, absent any consideration of 36-00005 or 36-00019, the court is cognizant of

the fact that not all the rights split from the original 36-00003 right are before the court. Some of

the splits from the original 36-00003 right were previously tried or settled. Those rights include 36-

00003E, Edith Vernon, claimant; 36-00003G, Cleave Lloyd, claimant; and 36-00003H, Buckeye

Farms, claimant. Since all the rights split from the original 36-00003 water right were not before

the court, there is no way to determine each claimant's entitlement under the original decreed right.

Because of this impossibility, every claimant should be entitled to prove their share of the previously

decreed water rights independent of the settlements in 36-00003E, 36-00003G, and 36-00003H.

This quantity claimed includes the splits that were previously recommended. Those rights includc 36-00003E, 36-
00003G, and 36-00003H.

dof
ftr< t

2

FINDINGS OF FACT AND CONCLUSIONS OF LAW
G:\FFI\3.OP
7n9t98 Pagc 3



B. Suxonnu ro Applv ro Expsnr TnsrtltoNv

The standard for considering expert testimony was recently stated by the Idaho Supreme

Court instate v. fuIerwin,98.14ISCR 588 (July 1, 1998). In that case, the defendant argued that the

court did not properly evaluate the expert testimony being offered by the State under the test

announced tn Daubert v. Merrell Dow Pharmaceuticals, hnc.,509 U.S. 579 (1993). In dismissing

the defendant's argument, the Idaho Supreme Court stated "that the appropriate test for measuring

reliability of evidence in this state is I.R.E. 702.- Id. at 589, citing lValker v. American Cyanamid

Co.,l31ldaho 824,832,948 P.2d 1723,1131 (1997). I.R'E.702teads as follows:

If scientific, technical, or other specialized knowledge will assist the trier of fact to

understand the evidence or to determine a fact in issue, a witness qualified as an

expert by knowledge, skill, experience, training, or education, may testify thereto in

the form of an opinion or otherwise.

In evaluating the disputed expert opinion before the court in Merwin, the Idaho Supreme

Court,s inquiry on the reliability question was whether the evidence offered by the expert "possessed

sufficient indicia of reliabilitv to meet the I.R.E. 702 requirements." .Id, (emphasis added). In

determining whether evidence possesses the required "indica of reiiability," there are a number of

factors to consider. The factors a court could consider are those factors outlined under Daubert arld

' its companion cases. For exampl e, in Merwin the Idaho Supreme Court relied upon various factors

specifically outlined in Daubert in upholding the trial court's admission of the disputed expert

testimony. See also, State v. Parkinson,128 Idaho 29,34,909 P.2d 647, 652 (1996). "Although

our Supreme Courr has held that [I.R.E. 702] presents the appropriate test for measuring scientific

reliability, that Court has not had occasion to articulate the inquiry envisioned by Rule 702.

Therefore, for guidance we look to Daubert." Id. at34.3

In this case, both IDWR and the claimants offered expert testimony as to whether the claimed

quantity constituted a reasonable or beneficial use of water. The question an expert must answer is

whether the claimed quantity of water is a sufficient arnount of water to grow a crop in the field

during the entire growing season. Of course, the opinion must be based on sound scientific

methodology. If an expert cannot provide a quantity of water that is verifiable ( i.e. actually works)

..The uial court has broad discretion in admitting expert evidence. and itsjudgment will only be disturbed on appeal

when there has been a cleal abuse of discretion." ll'alker v. American Cyananid Co. at 832'
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and is suffrcient to grow a crop during the entire growing season, then the opinion is not helpful to

the trial court and, therefore, is not reliable under LR.E. 702 or relevant under I.R.E. 401.

C. Inwn's Oprxrox Rrcnrurxc euANTrry.

Steve Clelland, Senior Water Agent for IDWR, testified regarding IDWR's recommendations

concerning quantity for the water rights at issue. Mr. Clelland offered his opinion for quantity under

IDWR's "Hubble" method for determining quantity. Prior to Mr. Clelland giving any opinion, the

claimants objected to the testimony as lacking any foundation.

The testimony offered by IDWR was both scientific and technical in nanre. Therefore, prior

to giving any opinion on quantity, IDWR first had to establish that the testimony was scientifically

and technically reliable under I.R.E. 702. Mr. Clelland testified that his job in making the

recommendations for these water rights was to calculate numerous variables related to a particular

water right and input them into the Hubble model. However. Mr. Clelland could not testiff as to

the scientific or technical reliability of the Hubble model. Stated differently, Mr. Clelland could not

verify that the quantity recommended by IDWR was sufficient. Therefore, the court could not

evaluate the scientific reliability of the Hubble method as to these water rights, and the court did not

allow Mr. Clelland to venture an opinion as to the quantity for these rights.

The employee from IDWR who may have been able to provide an opinion on IDWR's

Hubble methodology was JeffPeppersack. Prior to trial. the claimants filed a Motion In Limine to

exclude his testimony. The basis of the motion was that iVIr. Peppersack could not lay the proper

fotrndation under LR.E. 702 as a prerequisite to the admission of any opinion based on the Hubble

method. Subsequently, the claimants withdrew their motion based on two considerations. First,

as previously indicated, Mr. Clelland could not testify as to any foundation for the Hubble model.

Second, although IDWR was given an opportunity to call Mr. Peppersack to qualiff an opinion

under the Hubble model, IDWR requested that Mr. Peppersack not testifu in this trial. At IDWR's

request, Mr. Peppersack was not called as a witness.a

For these water rights, IDWR filed a report indicating that "[DWR's] methodology incorporates both technical
procedures and polices to establish the extent ofbeneficial use ofwater for irrigation by dctermining amounts reasonably
necessary using acceptable inigation practices." Howeve( the deposition of JeffPeppenack indicates that IDWR did not
do any field testing to compare the recommendation with acceptable inigation practices (Deposition of JetTpeppersack
(Tr, pp. 53'54, 60'67, I 10, I l8-l19, 122)), or that IDWR was aw.ue of what constituted "an acceptable inigation
practice." Deposition of JeffPeppersack (Tr., p. 68, l. 5). See Ilorion in Limine. Without knowing the claimants' acrual
inigation practices or having performed any field testing, it is difficult to assess whether or not the Hubble method is
verifiable and, therefore, based on sound scientific practices.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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D. Cl.r,Iivtrxr's ExpgRt - Dn. Cga,nlns BRocxwlv, JR.

The claimants called Dr. Charles Brockway, Jr. Dr. Brockway rendered an opinion as to

whether the claimed quantities constituted a reasonable use of water. The court finds that the model

and methods used by Dr. Brockway in rendering his opinion satisfy the standards of admissibility

outlined under LR.E. 702. The model used is based on reliable and sound scientific methodology.

Most importantly, the model is reliable because it is verifiable and predicts quantities of water that

are suffrcient (i.e. actually work) for the water rights at issue. For these reasons, the court found that

the methodology of Dr. Brockway was both relevant and reliable and, therefore, any opinion offered

by Dr. Brockway u-as admissible opinion testimony for the quantities claimed for these water rights.

Dr. Brockway performed an "excess flow sensitivity analysis" to determine the diversion rate
A\(A

for each water right before the court. Dr. Brockway described the analysis as follows: " H,.bblg

The excess flow analysis is an analysis that is designed to determine how much water

an irrigator needs to put on a field to grow a particular crop. The reason it's called

excess flou'is because it may or may not come out in excess of the typically allowed

value of 1 inch, I miners inch per acre.

The sensitivity part comes in because the inputs are somewhat uncertain. Some are

more certain than others, but they are somewhat uncertain. So the sensitivity analysis

was performed to see how the amount of water needed changes with changes in

inputs.

(Tr., p. 35, ll. 15-25.)

The excess flow analysis is used to determine how much water must be diverted to satisfy

a crop's evapotranspiration requirements. "Evapotranspiration" is a term used to describe a crop's

water requirements. Dr. Brockway described the term as follows:

Evapotanspiration is a term used to described how much water a crop or plant uses.

The use of water by a plant is, has two components. Evaporation, which is simply

the crop using water from its roots and releasing that water through the air, it
evaporates into the air'

The second component is the crop utilizing the water in conjunction with other

nutrients to make food for itself. And that process is called transpiration. So in

combination we call it evapotranspiration.

(Tr., p. l2,ll.l8-25; P. 13, 11. 1-2')

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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For these rights, the analysis assumed a funow irrigation system. All the rights were

perfected around 1900. At that time, there was no electric power, and therefore, sprinkler systems

were not in use. The most common method of irrigation at the time these rights were perfected was

wild flooding, although some furrow irrigations systems were used. (Tr., p. 31, 11. 2-t4.) Since a

right is determined by the first beneficial use of water, Matad Valley Irrigating Company v.

Campbell,2 Idaho 4ll, 18 P. 52 (1888), determining quantity assuming a furrow system is

appropriate for these rights.

Accepting funow irrigation as the method of irrigation, Dr. Brockway developed a model

to determine whether these claimants were using too much or too little water. The variables used

include "soil types, size of the fields, length of f,relds, slope of fields, and farm management

practices." (Tr., p. 33, ll. 23-25.) Under Dr. Brockway's analysis, each claimant's properry was

broken down by the number of fields per claim. Each field was then assigned a soil type. The soil

type was identified by the Soil Conservation Service (SCS) or Natural Resources Conservation

Service (NRCS). (Tr., p. 48, ll. 4-6.) Once each field was identified, the size, slope, and run length

for each field was determined. Dr. Brockway determined these factors from field examinations and

by viewing aerial photography maps. (Tr., p. 52,11.18-20; p. 53, ll.19-22.)

One of the most important variables is "set time." "Set time" is defi.ned as the lengfh of time

that water is allowed to be diverted to the field so that water runs the entire length of the field. (Tr.,

p.54,11.23-25; p. 55, ll. 1-15.) The designated set time has a great efflect on the range of diversion

rates under the excess flow analysis. Dr. Brockway testified that it is important to make sure the set

time is long enough so that water does run from one length of the field to the other. To determine

this, Dr. Brockway considered historical information provided to him by the irrigators themselves

to determine what set time was used for each field. "The historical information, in my opinion, is

the best estimate of the set time based on the irigator's knowledge of how long it takes in practical

terms for the water to get across and sufficiently irrigate the field." (Tr., p. 56, 1I.23-25;p. 57, ll.

1-2.) Obviously, if the set time is too low, water will not reach the end of the field, and the farmer

will not be able to furigate the entire field. Here, the inigators informed Dr. Brockway that they use

24-hour set times; and therefore, Dr. Brockway properly considered 24-hour set times in his opinion.

The most uncertain variable is "furrow flow." "Furrow flow" is defined as the amount of

flow directed to each individual funow. . . ." (Tr., p. 58, ll. 13-14.) Numerous systems are

FINDINCS OF FACT AND CONCLUSIONS OF LAW
G:\FH\3.OP
7n9t98 Pagel



employed to create a furrow flow including cutouts, gated pipes, and siphon tubes. When these

rights were perfected, gated pipes and siphon tubes did not exist. The only method of delivery was

cutouts. (Tr., p. 63, ll. 4-8.) Dr. Brockway testified that of all the variables, furrow flow is the most

uncertain because it is impossible to know how much water is being delivered into any furrow during

a given time period. Because of this uncertainty, Dr. Brockway applied his best engineering

judgment to arrive at furrow flows of between 3-, 5-, and 7-gallon-per-minute flows.

The fi.yrow flow as an input to the model is an uncertain parameter because we don't

know exactly how much is spurting out of the pipe or exactly how much is going

through the siphon tube. Those furrow flows are based on best engineering judgment

about how long a field is, what type of soil it is, and historical or known practices

that work.

In other words, we know that one gallon per minute won't get [water] across the

field. We know that nine gallons per minute is too much. So we have a range, and

we use engineering judgment to define the input to the modei.

(Tr., p. 63,11. 12-23.)

Using all these variables, Dr. Brockway determined diversion rates required using the

different furrow flows for alfalfa, dry beans, and pasture. These crops were selected because the

claimants have historically grown these crops and the crops represent a wide range

evapotranspiration requirements based on plant physiology. (Tr., p. 39, ll. 19-25; p. 40, ll l-3') The

diversion rates represent the diversion required during peak period consumption. "Peak period

consumptive use" is the amoturt of water required for a plant during the hottest time of the growing

season. (Tr., p. 37,11.22-24.) Identiffing a water quantity for the peak period of a crop's growth

cycle is critical because if a plant does not have enough water during this period, it will die.

Because the inputs are variable, Dr. Brockway testified that he could not arrive at one single

number and identiff that number as the duty of water for a particular water right. (Tr., p'72,11. 5-9.)

Rather, by varying the inputs under a sensitivity analysis, a number of different diversion rates were

determined. In determining whether the claimed diversion rate for each water right was reasonable,

Dr. Brockway determined whether the claimed rate was within reasonable limits of the computed

range

What I'm looking for is we have this range. It's a very wide range. Given the

[claimed] number, how does it fit within that range? If it fits toward the upper end,

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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I would say it's more likely that it's an unreasonable number. If it's right toward the
middle. I can say with reasonable confidence that it's a good number.

(Tr., p. 105, ll. 15-21.)

For example, the claimed quantity for water right 36-000034 is 1.6 cfs. The range of
diversion rates needed to satisfy a crop's consumptive use during peak flow for water right

36-000034 is 0.25 cfs (0.98 in/ac) to 3.27 cfs (12.76 inlac). Exhibit 32. The claim of 1.6 cfs falls

nearly mid-range for the predicted diversion rates necessary to keep the plants alive during the peak

period of consumptive use. Therefore, Dr. Brockway opined that the diversion rate of 1.6 cfs for

water right 36-000034 was a reasonable rate. (Tr., p. 104, ll. 10-1 l.) The analysis discussed by Dr.

Brockway is applicable to all the rights currently before the court. For each particular right, the court

will discuss the range of predicted diversion rates and whether the claimed rate falls reasonably

within the predicted quantities.

The diversion rate used under each variable represents an instantaneous flow rate. (Tr., p.

86, l. 14.) However, since an irrigator generally does not have enough water to inigate an entire

field all at once, the irrigator is required to constantly move hislher sets at all times. Consequently,

the diversion rate identified by Dr. Brockway is required 7 days a week, 24 hours a day during peak

period use. (Tr., p. 89, ll. 8-25; p. 90, ll. 1-14.)

Finally, some of the rights exceed I inch (0.02 cfs) per acre. Under I.C. $ 42-220, the court

is required to make findings any time a claim exceeds 0.02 cfs per acre. Dr. Brockway testifed that

water rights in the Hagerman Valley require more than 0.02 cfs per acre for a couple of reasons.

First, the evaptrasportation rate in the Hagerman Valley is higher than most of the state. Second, the

soil in the Hagerman Valley is very sandy. Dr. Brockway opinied that these reasons "add up to a

lot of water needed to grow crops in that area." (Tr., p. 118, ll. 16-25; p. 119, ll. 1-9.) Therefore,

the court finds good cause for the rights to exceed 1 inch (0.02 cfs) per acre.

In conclusion, it is obvious that a set diversion rate cannot be determined for an entire

geographic area. The variables unique to each circumstance vary widely depending on a farmers

inigation practices, the length and width of a field, and the soil type unique to each field. Because

Dr. Brockway considered the variables unique to each field and the irrigation practices that actually

work for those fields, the court finds that the diversion rates found by Dr. Brockway are based on

FINDINCS OF FACT AND CONCLUSIONS OF LAW
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sound scientific methods. Consequently. the court is confident that diversion rates found represent

a quantity of water that will actually grow crops on the fields at issue.

E. CoxvevrxcgLoss

Recently, this Special Master, citing the Idaho Supreme Court, held that "waters appropriated

will be measured for their sufficiency from the point of diversion, not at the place of use." Glenn

Dale Ranches, Inc. v. Shaub,g4Idaho 585, 588, 494P.2d1029 (1972). In this case, the opinion of

Dr. Brockway did not take into account any conveyance loss. During trial, it was agreed that IDWR

would calculate the propgr cory l3y for these water rights once the court determined the

proper field requirements. Prior to IDWR performing those calculations, the claimants are directed

to notift the court, by motion. whether they intend to include conveyance loss for these water rights.

If they do, then the claims will require an amendment as the quantities found for these water rights

are at the limit of the current claims.

F. Coivtslxtu UsE - CoptuNtxc Wa'rrn Rlcnrs

Some of the claimants have two claims. IDWR alleges that the water for each water right

can only be used on the acreage identified for each individual water right. The claimants allege that

when an owner has two contingent parcels with trruo individual water rights, the water under each

water right can be used on the acreage for either water right because the water for both rights was

originally decreed to one place of use under the International Mortgage Decree. The court agrees

with the claimants. Water right 36-00003 was decreed to a place of use. That place of use has not

changed. The same water that was decreed under the International Mortgage Decree is still

appurtenant to the claimed places of use for these water rights.

With this principle in mind, it is important to understand the development and use of all the

water rights that were split from the original decreed water right, 36-00003. As previously

indicated, as the land covered under the International Iu[ortgage Decree was subdivided, 36-00003

was split into its various parcels. Over time, common owners then acquired a number of the

separate, yet adjacent, parcels. Although there was a unity of ownership for some of the adjoining

parcels, the water rights identified with each parcel remained separately described. The water rights

remained separate even though the different parcels have historically been inigated using one

irrigation system, and consequently, the water for both rights have been used on the places of use

described for both water rights.

FINDINCS OF FACT AND CONCLUSIONS OF LAW
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For example, the Simcoes own water rights 36-00003F and 36-00003M. The places of use

for each water right are contingent to one another. The property is being irrigated using one

sprinkler system. Since the parcels are being irrigated using a common irrigation system and

because of the unity in title for the two parcels, it makes sense to combine the two water rights. The

same is true for water rights 36-00003C and 36-00003L owned by the Babingtons. The same is not

true for water rights 36-000038 and 36-00003K owned by Kingston Properties because the rights

are served under two inigation systems and, therefore, combination of these rights may not be

appropriate.

Simply stated, if the original 36-00003 water right can be split as land is subdivided, the

separate portions of 36-00003 can be combined if the separate parcels come into a cornmon

ownership, the parcels are contingent to one another, the entire parcel is irrigated using a corlmon

inigation system, and the point of diversion, place of use, and nature of the water right have always

remained the same.5

The court will entertain a motion to combine the water rights consistent with this decision.

IV. SPECIFIC FINDINGS OF FACT AND CONCLUSIONS OF'LAW

A. Eox.q,Rtra,,36-00003A

1. Stock Water Quantify - 0.02 cfs

The claimant and IDWR reached a stipulation as to the stock water quantity

objection. The stipulation was for 0.02 cfs provided the 0.02 cfs is delivered

anywhere on the place of use where the stock may water.
rf

$,'r}e't
dAgd "

,
2. Irrigation Quantity - 1.6 cfs (13 acres) b (-

The range of quantities required for this water right is 0.25 cfs to 3.27 cfs.

Exhibit 32. Since the claimed quantity of 1.6 cfs is mid-range of the predicted

quantities determined by Dr. Brockway, the court finds that 1.6 cfs is a reasonable

and beneficial quantity of water.

lfthe point ofdiversion, place ofuse, and nature ofuse have always remained the same even, then l.C. $ 42-222 is not
implicated.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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Krxcsrox pRoPERTIES, 36-00003B lno 36-00003K

1. Quantity - 36-000038 (7.16 cfs) and 36-000035 ,t1
(0.92 cfs) for a total of 8.08 cfs (136 acres) I Z 'H 

C

The range of quantities required for these water rights is 1.37 cfs to 17.92 cfs.

Exhibit 33. Since the claimed quantity of 8.08 cfs is mid-range of the predicted

quantities determined by Dr. Brockway, the court finds that 8.08 cfs is a reasonable

and beneficial quantitY of water.

2. Purpose of use for 36-000038 - includes fish propagation

The claim included fish propagation as a purpose of use. IDWR did not

recommend fish propagation as a purpose of use. The court notes that these claims

are based on the International Mortgage Decree. The purposes of use under that

decree included irrigation, domestic, and "other purposes thereon." Exhibit 1. The

inquiry here is whether fish propagation may be considered an "other purpose" as

described in the decree. Under I.C 42-r )(a), undefined elements in prior xlO

decrees may be established "based on conditions existing on the date of the

commencement of the adjudication."6 The SRBA was commenced on November 19,

i987. On or about that date, the evidence shows that there were ponds on the place

of use for water right 36-00003B, and the evidence also shows that the ponds

identified in Exhibits 17, 18, and 19 have been used to raise f,rsh. Prior to the

International Mortgage Decree, the evidence fuither shows that the place of use

claimed for water right 36-000038 was historically used for fish propagation.

Therefore, the court finds that fish propagation is a purpose of use for 36-000038.

3. Acres for 36-00003K - 7 acres

The area claimed under 36-00003K is highlighted in brown in Exhibit 12.

Verl Bell testified that since 1940 he has been familiar with the land owned by

I.C. $ 42-1427(lXb), in iS enrirety, reads as follows: "Because ofthe passage oftime it is not possible to establishwith

-y i..r.. ofcertainty the undefined elements ofa decreed or licensed water right as they existed on the date th! right

was established, because water delivery has occuned based upon the historic water use pattems and custom, and because

attempts to define elements ofa water right based upon unknown conditions in existence on the date ofthe establishment

ofthe water right could result in significant impacts upon the claimant, the local economy and tax base, the legislature

finds that it is in the public interest to provide a mechanism to decree previously undcfined elements ofexisting water

righs based upon .onditiont existing on the date ofcommencement ofthe adjudication provided the claimant is not

eiceeding any previously determined and recorded element ofthe decreed or licensed water right."

,)\
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Kingston Properties under 36-00003K. Bell testified that the highlighted area has

been historically inigated. The acreage within the highlighted area is identified as

having at least 6 acres; although, it is clear that the highlighted area in Exhibit 12 has

more than 6 acres. However, there is no evidence before the court as to exactly how

many more acres are included. In reviewing the scale of Exhibit 12, the court can

safely identiff at least 7 acres. Therefore, the court finds that the place of use for

water right 36-00003K is 7 acres.

4. Ownership,36-00003K - Kingston Properties

The evidence establishes that Kingston Properties is the owner of water right

36-00003K.

Lynn and Kathy Babington,36-00003C and 36-00003L

1. Quantity, 36-00003C (0.30 cfs) and 36-00003L-d,

(l.32cfs) for a total of L.62cfs (24 acres)7 
^Y/rtr"The range of quantities required for these water righ.ts is 0.60 cfs to 7.56 cfs.

Exhibit 34. Since the claimed quantitv of 1.62 cfs is well below the mid-range of the

predicted quantities determined by Dr. Brockway, the court finds that 1.62 cfs is a

reasonable and beneficial quantity of water.

2. Acres for 36-00003L - 14 acres

IDWR recommended 14 acres for this water right. The claimant alleges 27.5

acres. The claimant did not contest IDWR's recommendation. Therefore, the acres

for this water right comprise 14 acres.

Thomas and Terri Harbison, 36-00003D (D.

Acres for 36-00003D - 8.4 acres

o, o?E "t 4+
1,43'%,

7

The only dispute for this right was acreage. IDWR recornmended 5 acres to

the west of the Buckeye Ditch. Harbison calculated 4.5 acres for this area. Exhibits

13 and 14. For the area to the west of the Buckeye Ditch, the court finds 4.5 acres.

IDWR did not recommend any area to the east of the Buckeye Ditch because it was

unaware that Harbison owned that property. It is not in dispute that Harbison owns

The quantity for 36-00003C is not at issue. However, since the quanrities for both 36-00003C and 36-00003L are used in
combination, the excess florv analysis considers both quantities together in determining thc rcquired diversion rate.
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property to the east of the Buckeye Ditch. For this portion, Harbison calculated the

area to be 3.9 acres. The evidence is not in dispute that the entire portion claimed by

Harbison is inigated. Therefore, the court finds a total of 8.4 acres.

Doyt and Roxie Simcoe,36'00003F and 36-00003M.

1. Quantity for 36-00003F (0.80 cfs) and 36-00003M -*"fnf
(1.76 cfs) for a total of2.56 cfs (58 acres)8 

"The range of quantities required for these water rights is 1.01 cfs to 14.58 cfs.

Exhibit 35. Since the claimed quantity of 2.56 cfs is well below the mid-range of the

predicted quantities determined by Dr. Brockway, the court finds that 2.56 cfs is a

reasonable and beneficial quantity of water.

2. Elements for 36-00003M.

a. Owner - Doyt and Roxie Simcoe.

The evidence establishes that Doy't and Roxie Simcoe own the right claimed.

b. Source - BillingsleY Creek

The evidence establishes that the source for this water right is Billingsley

Creek and that right is diverted into the Buckeye Ditch.

c. Quantity - 1.76 cfs.

The evidence establishes that the quantity for this right is 1.76 cfs and that the

use of that amount of water is reasonable and beneficial. See infra, $ IV(EXl).

d. Priority date - September 10, 1884.

The right originated from 36-00003 decreed under the International

Mortgage Decree. Water right 36-00003 was decreed with a priority date of

September 10, 1884. "A decree issued in a private adjudication is evidence of a legal

right." In Re SRBA Case No. 39576 (21 Hagerman Subcases), 130 Idaho 736,746,

947 P.2d,409 (1997). Water right 36-00003M was split from 36-00003. Therefore,

the priority date for water right 36-00003M is September 10, 1884.

The quantity for 36-00003F is not at issue. However, since the quantities for both 36'00003F and 36'00003M are used in

combination, the excess flow analysis considers both quantities together in determining the requircd diversion rate.

,)
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e. Point of diversion - T07S R13E Sf f SESENE Within Gooding County.

Water right 36-00003 was decreed with a point of diversion of T07S Rl3E

Sl l SESENE Within Gooding County. Water right 36-00003M was split from

36-00003. Therefore, the point of diversion for water right 36-00003M is T07S Rl3E

Sl I SESENE Within Gooding County.

f. Purpose of use - irrigation.

The evidence shows that the purpose of use for this claim is inigation.

g. Place of Use - T07S Rl3E S27 I\I-WSW 18 acres.

IDWR did not recommend water right 36-00003M because no irrigation was

found on the place of use claimed. In reviewing the evidence, it is clear that the place

of use claimed was irrigated. The area covered by the claim for water right

36-00003M is depicted in Exhibit 12 as the area highlighted in blue and marked with

an "M." The ASCS map indicates that this area comprises 18 acres. The areas

covered by water rights 36-00003F and 36-00003M are contingent properties and are

both owned by the Simcoes. The areas are furigated using one sprinkler system. At

the time the Simcoes purchased the property in 1991, both areas were being irrigated.

Prior to the Simcoes purchasing the property, the property had been owned by the

Gardners. Dan McFadden testified that he irrigated the properry owned by the

Gardners from 1977 to 1987. He testified that all the property had been irrigated,

5;,|, r'o
',p:+,^

including the property covered under 36-00003M. Therefore, the court finds 36-

00003M comprises 18 acres. The 18 acres are located in T07S Rl3E S27 located in

the NWSW of Gooding County. Exhibit 9.

V. CONCLUSION

Subject to any determination of conveyance loss and the possible combining of water rights,

the court recommends the following as to the disputed elements:

Edna Rea

36-00003A Quantity - (inigation): 1.6 cfs

Quantity - (stock) = 0.02 cfs with a remark that the 0.02 cfs may be used
anywhere on the place of use where stock are watered.
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Kingston Properties

36-000038 Ouantitv = 7.16 cfs

Purpose of Use : irrigation, fish propagation, and

stock
36-00003K Quantity:0.92cfs

Acres: 7 acres

Owner : Kingston Properties

L)'nn and Kath], Babington

36-00003L Ouantitv : 1.32

Acres: 14 acres

Thomas and Terri Harbison

36-00003D Acres: 8.4 acres

Dovt and Roxie Simcoe

36-00003M Owner: Doyt and Roxie Simcoe

Source : Billingsley Creek

Ouantitv : 1.76 cfs

Priorilv Date: September 10, 1884

Point of Diversion : T07S R13E 511 SESENE Gooding County

Purpose of Use: Irrigation

Place of Use = T07S R13E S27 NWSW 18 acres

Water Right 36-00003J - This water right was split into rights 36-00003K, 36-00003L, and

36-00003M. Therefore, water right 36-00003J is recommended as disallowed.

IT IS SO RECOMMENDED.

DATED thisJ? day of July, 1998

Haemmerle, Special Master

FINDINCS OF FACT AND CONCLUSIONS OF LAW
G:\FFI\l.OP
7n9t98

Snake River Basin Adjudication
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CERTTFICATE OF MAILING

I certiff that a bue and'correct copy of the FINDINGS OF FACT AND CONCLUSIONS OF
LAW was mailed on July 29, t998, with sufficient frst-class postage prepaid to the following:

Director of IDWR
PO Box 83720
Boise, ID 83720-0098

Patrick D. Brown
812 Shoshone St. East
Twin Falls, ID 83301

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
PO Box 44449
Boise, ID 837114449

Barbara Gardner
PO Box 41

Boise, ID 83332

Clerk

FINDINGS OF FACT AND CONCLUSIONS OF LAW
7t29t98



SPLIT REVIEW ANALYSIS . 36.00003

A Review of the SRAA Claims and Recommendations of 96-0000g portions.

November 14. 1997 by Steve Clelland OR6A
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I Commercial fish production did not begin as a use until the early 1970's. Not a decreed r:se. Not
recornmended.
2 Partial Decree issued for this right on March 6, Iggl.
3 Commercial fish production diJ not begin as a use until the early 1970's. Not a decreed use. Not
recommended.
o 3600oolM if reinstated as a valid right would apply to 18.5 acres.s Total Acres would increas€ to 526.5 acres if right 3640003M is reinstated. Based on rates shown-
remaining flow portion of this right is 0.46 cfs; some or all of this amount may be associated with the
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SPLIT REVIEW ANALYSIS . 36.00003

A Review of the SRBA Claims and Recommendations of 36-00003 Portions.

November 14,1997 by Steve Clelland

+ Listings for Diversion Rates reflect the irrigation flow rates only; No Stockrvater rates are listed.

1 Commercial fish production did not begin as a use until the early 1970's. Not a decreed use, Not
recommended.
2 Partial Decree issued for this right on March 6, lgg7.
3 Commercial fish production did not begin as a use until the early 1970's. Not a decreed use, Not
recommended.
o :o-oooolM ifreinstated as avalid right rvould apply to 18.5 acres.
s Total Acres would increase to 526.5 acres if right 3640003M is reinstated. Based on rates shown,
remaining flow portion of this right is 0.46 cfs; some or all of this amount may be associated with the
disallowed right 36-00003M.
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SPLIT REVIEW ANALYSIS . 36.00003

A Review of the SRBA Claims and Recommendations of 36-00009 portions.

November l+. 1997 by Steve Clelland

* Listings for Diversion Rates reflect the irrigation flow rates only; No Stockwater rates are listed.

I Commercial fish production did not begin as a use until the early 1970's. Not a decreed use, Not
recornmended.
2 Partial Decree issued for this right on March 6, Iggl.
3 Commercial fish production diJ not begin as a use until the early 1970's. Not a decreed use. Not
recommended.
o :OOOOOIM if reinstated as a valid right would apply ro lg.5 acres.t Total Acres would increase to 526.5 acres if right 3640003M is reinstated. Based on rates show&
remaining flow portion of this right is 0.46 ds; some or all of this amount may be associated with the
disallowed right 36{0003M.
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(D-5813
AJ5813xP
SELECTION FILE: SCC-BUCKEYE-RS2

IDAHO DEPARTI'EXT OF L'ATER RESq,JRCES

ADJUDICATIO}I LJATER iIASTER REPORT

BY I.'ATER SdJRCE/PRIORITY DATE

03/30/1 }I!'SENE
NIJSEIIE
ItJSEIIE

TOTAL DIVERSIOII P(D DIVERSIOT I{AIIE

BUCKEYE

BUCKEYE DITCH

BUCKEYE DITCH

BUCKEYE DITCH

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

D

0
D

D

D

D

D

D

Y

Y

Y
Y

1{

N

N

ll
]l
I
I
N

ll
il
il

DATE:03/04198
llAEz 15t23=47
PAGE: 1

*ilPCD: Y = l{uttiple Pts of Diversion, Pod Diversion Rate(s) is 0

U = lluttiple Pts of Diversion, Pod Diversion Rate(s) Iot 0

N = ilo ltlultipte Pts of Diversion (1 or [ess)

SF
I'ATER RIGHT PRIORITY T L

TUIIBER CURREI{T OIJiIER }IAilE DATE G POI}IT OF DIVERSIOTI G

TJATER SOtRCE: BILLIIIGSLEY CREEK

*ll
P

o
D

U

s
E

Bv*,rqeB9FL- Drrcr{
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs

0.870
2.400
1.050
2.400
0.020
0.340
0.020
0-040
0 .020
0.500
5 .000
0.070
0-400

13E
138
13E
13E
13E
13E
13E
13E
13E
13E
't3E

13E
13E
13E
138
13E
13E
13E
'l3E
13E
't3E
't3E
13E
13E
t3E
13E
13E
13E
13E
13E
13E
13E
13E
13E
13E
'l3E
13E
13E
13E
13E

884

0t1w
o/1884
0t1w
0/188/.
0/188t+
0/1w
0/1884
0/1884

R36-00108G
R36-00103C
R36-00105F
36-00108J
35-000038

11
11

11

11
11
't1
11
11

11
11

11
11
11
11
11
11

11
11

11
11

11

11
11
11

11
11

11
11
't1

11

11

11

1',!
1',!

11
11
11
11
11
11

35-00024
35-00087
36-00026

R35-00025
R36-000850
36-00085c

36-001038
36-00035J

R36-00003D
56-000858

R36-000858
R36-00035E
R36-000031
R36-00003F
R36-00003A
R35-000038
35-00003C
36-001 088
36-001 08c

R36-00003c
36-00003D

R36-001080
R36-00085A
36-00055c

R36-000358
36-000918
36-00108R
35-00108A

R36-00065
35-000358

R36-00027
R35-001 088
35-00091A

R36-00108P
R36-00003K
R36-00035J
R35-00003E
36-00003A
36-00065

09/10t1w
09/10/1884
09/10/188,4
09t10/188/-
09t10/1W
o9t1u1a4
09/10t1884
09/10/1W
09/101188/-
09/10/'l8f/.
09/10/1W
09/10/18a4
09t10/1884
09/1011884
09/10t1884
09/10/1884
09/10/1W
09/10/188,4
09/10/188,4
09/10/1881
09t10/1884

SESENE

SESEl{E
SESE}IE
SESE}IE

SESE}IE
SESENE
SESEIIE

SESENE
SESE}IE

SESE}IE
SESENE
SESEIIE

SESENE
SESENE
SESENE

SESE}IE
SESE}IE
SESENE

SESENE
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SESENE
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SESE}IE

SESEiIE
SESE}IE

SESEiIE
SESENE
SESENE

SESENE

SESENE
SESENE

SESEiIE
SESE}IE

SESE}IE

SESEIIE
SESEIIE
SESENE
SESENE
SESENE

0.240
0.040
0.040
0.210
0.430
0.800
0.450
5 .000
0.300
0.510
0.070
0.300
0.240
0.200
0.200
0 .020
0.500
0.160
0 .020
0.300
0.700
0.300
0.400
0. 550
0.&0
0. 100
0.030
0 .400
0.200
0.410
0.180

PETERSON, ORLAND -
PETERSON, ORLA}ID -
BROIJN, LLOYD -BROtJil, LLoYD -
AIIIDERTOII, ALICE A
HOL'ARD, HENRY

TUSSEY, KARE}I J

lilc KIlllloN, ERiIEST L

ZIIIK, IIIYRLE HYDE

EASTERDAY, LOVA U
KINGSTOII PROPERTIES LP

ROBINSOil, SHELVIE
SKAAR, KENT

HARBISS|, THd,lAS L

IJAITE, RICHARD H

IJAITE, RICHARD H

BROI.'II, KATHLEEN 

-BABII'IGTON, LYiIiI J
SIljlCoE, DoYT H

REA, EDiIA lt{

KINGSTO}I PROPERTIES LP
BABINGTO}I, KATHY L

BONIII}IG, JUDY L

IiIYERS, ROSELLA F

BABI}IGTON, KATHY L

HARBISON, THOfiAS L

FETTER, J IIII
I,II LLER, I4ARI LYN J
HoFFHAN, TIiIA I
STURTEVANT, FRED I
FOBES, GORDOil

SUTTERLIII, CAROL

SPLIT RIGHT
BECKSTEAD, FRED A
STURTEVANT, FRED I
BROLil, LLoYD 

-
BONNING, JTJOY L

ELLSTON, ARTHUR

VEENEiIDML, SIGRID E

GARDNER, BARBARA
SKAAR, KENT

VERNOII, EDITH L
REA, EDiIA ltl

BECKSTEAD, FRED A

BELL DITCH
BELL DITCH

BUCKEYE DITCH
BUCKEYE DITCH

D 07s 13E 11

D 07s 13E 11

D 07s 13E 11

01

01
01
01
01
01

01
01
76
01
01

52
01
01

01
01
01

01
01
01
01
01

01

01
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01
01
76

ila
N

07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
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07s
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07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s
07s

cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs
cFs

BUCKEYE DITCH
BUCKEYE

BUCKEYE DITCH
BUCKEYE
BUCKEYE DTTCH

BUCKEYE DITCH

BUCKEYE DITCH
BUCKEYE DITCH

BUCKEYE DITCH
BUCKEYE

BUCKEYE

09/1
09/'l
09/1
09/1
09/1
09/1
09/1
09/1

BUCKEYE

BUCKEYE DITCH
BUCKEYE DITCH

BUCKEYE DITCH

0
0
0
0
0

01

01

01
01
01
01
01

09/'t0/1884
09t10tIe
09/10/188/.
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09/'t0/1884
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09/10/1884
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o-5813
AJ58131{P
SELECTIOtI FILE: SCC-BUCKEYE-RSz

I.IATER RIGHT
MJilBER CURREXT OT'ilER IIAI,IE

36-15453
36-07271
36-07658
36-07834
56-08058

IDAHO DEPARTIIEI{T OF T'ATER RES(URCES
ADJUDICATIoil IIATER I,IASTER REPORT

BY I'ATER S(URCE/PRIORITY DATE

: Y = l4uttipte Pts of Diversion, Pod Diversion Rate(s) is 0
U = lluttiple Pts of Diversion, Pod Diversion Rate(s) t{ot 0
ll = lrlo lluttipte Pts of Diversion (1 or [ess)

DAtEt O3lO4/98
TlllE:15:54:00
PAGE: 3

*ll

PR IOR I TY

DATE

s
T

G

F

L
G

PU
0s
DEPOI}IT OF DIVERSION TOTAL DIVERSIOII PO DIVERSI$I IIAIIE

filD oF

DEcl-EE
Lrar

R36-00112A J3c HoLDtlrGs 0110211891 D O7S

st:

5E
3E
3E
3E
5E
5E
3E
3E

1 SESENE

1 sEsEilE
I sEsEllE
1 SESEXE

1 sEsEilE
1 SENE

I sEsEr{E
1 sEsEllE

TOTAL:

r01
lr 01
r{ 01
x01

Q;:-
il28
x28

0.310 CFS BUCKEYE DITCH
0.120 cFs
0.140 cFs
0.140 cFs
4.520 cFs
0.040 cFs

100.000 cFs

JOINT HAGER}IAII SCHOOL DISTRICT NO 3 10/1211954 J O7S

Klltc,THO,|ASE- 11/17/1972D075
KIPP, ELBERTA }I 11/16/1976 D O7S
BRANCHFLoITER, lrllcHAEL G 12121/1978 P 075
BRAIICHFL$,ER, lrlIcHAEL G 0210311982 P 07s

36- 0639
36-ootlzB

rt olhenr *R.E

ArLk or /"2/ tal 
I

ot /oz/ t 89t

/YlrsstA)q bnL 1:-^er,ts r.3 s[a{/NJ
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100.000 cFs
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minimum)

Please consider this document as a billing statement.

The charge for your fax copies is: _
Please remit to the above address.

COMMENTS:



State of ldaho
DEPARTMENT OF WATBR RESOURCES
l34l Fillmore Street, Suite 200, Twin Falls,ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-s037

March 9, 1998

DAVE SHAW
2309 N MOUNTAIN VIEW STE L74
BOrsE rD 83706

RE: SPLIT REvrEw oF DECREE 36-00003

Dear Dave,

Feel free to
information.

PHILIP E. BATI
GOVERNOR

KARLJ. DREHER
DIRECTOR

Please find enclosed the materiar_s you requested. These
i$;T""ts were arr provided by rowR J"rl"g the hearing on March 6,

call if you have further questions on this

SincerelY,

STEVE CLELLAND
Sr. Water Resource Agent

ENC:



RECEIVEL

MAy a 3 200t
Drpatrrd ol lttter Rsolltp

SonfiemReqlon

DIRECTOR'S REPORT FOR LATE CLAIMS

Subcase Nos. 36-00005A, 36-009058
36-oo0o5c, 36-000194, 36-00frggl, r

36-00019C & 5d-00019D

In RF SRBA ; ,

Twin Fallg.County Civil Case No. 39576

Report to the SRBA District Court

Prepared by ttre Idaho Departrnent of Watgr Resourcc
. -' Karl J. Dreher, Director

David R: tuthill, Jr., Adjudication Bureau Ctrief

.. i.,;,. ,

May 18,2001



DESCRIPTIYE STJMMARY

This is a Director's Report for Late Claims'submitted by the Director of the Idaho

Department of Water Resources.

DISCUSSION

Pursuant to the Special Master's Order Setting Subcase Deadlinesdated April 3, 2001;

the Director submits for filing with the Court, a Director's Report for Late Claims for the

aforementioned subcases.

Respectfully submitted *ns lb day of 2001.

AVTD R.
Adjudication

DrREcroR's.,REpoRT rbR:,ihte irRrus ;



os/Le/2ooL
IDN{O DEPARTMENT OF WATER RESOURCES

RECOMMEbIDATION OF WATER RIGHTS ACQUIRED UNDER STATE I.AW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:

QUA}ITITY

PRIORITY DATE

POINT OF DIVERSION: T07S RL3E S11

PURPOSE AIiID
PERIOD OF USE:

PIJRPOSE OF USE
IRRIGATION
STOCKWATER

PLACE OF USE:

35-5t

KATHY L BABINGTON
LYNN J BABINGTCN
2849 S 950 E

HAGER.YAII, ID 83332

BILLINGSLEY CREEK TRIBIIIARY: SNAKE RIVER

0.09 cFs

THE QUA}TTTTY OF WATER UNDER THIS RIGHT FOR STOCK!{ATER USE
SHALL NOT EXCEED 13,OOO GALLONS PER DAY.

THE APPROPRIATOR IS EIiTTITIJED TO TI{E QUAI{TITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MEJASIJREIT{EMT

WHERE THE DETIVERY DITCH EIMERS THE PI,ACE OF USE DESCRIBED.

09/LO/L584

SESENE within GOODING County

PERIOD OF USE QUAMTITY
0.09 cFs
0.02 cFs

02-15
01- 01

11-30
12-31

OTHER PROVISTONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

IRRIGATION Wiehin GOODING CounEy
T07S R13E S27 SENW 24
STOCKWATER Wit.hin GOODING Counr,y
T07S R13E S27 SENW

24 ACRES TOTAI,

USE OF THIS RIGHT WITH RIGHT NO. 36-OOOO3C IS LIMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 24 ACRES IN A SINGLE
IRRIGATION SEASON.

THTS PARTIAL DECREE IS SUBiTECT TO SUCH GENERJLL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAT UNIFIED DECREE. SECTION 42-L4:.'2 (5), IDAHO
CODE.

THE QUA}ITITY OF WA?ER DECREED FOR THIS WATER RIGHT FOR
STOCI(WATER USE IS NOT A DETERMINATION OF' HISTORICAL BENEFICIAL
USE "

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH TIIE BUCKEYE DITCH.

water Right365A



os / L8 /z}ot
IDATIO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED IJNDER STATE TAW

RIGHT NUiVItsER

NAME AND ADDRESS:

SOURCE:

QUANTIfY;

PRIORITY DATE:

POINT OF DIVERSION: T07S R13E S11

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE
IRRIGATION
STOCKWATER

PLACE OF USE:

35-58

KINGSTON PROPERTIES LP
477 SHOUP AVE STE 207
IDAHO FAIJLS, ID 93402

BILLINGSLEY CREEK TRIBIITARY: SNAKE RIVER

0.55 CFS

THE APPROPRIATOR IS ENPITLED TO IHE QUAMTITY OF WATER
DESCRIBED FOR STOCK WATER PI'RPOSES AT A POINT OF MSASI'REMENII
WHERE THE DELIVERY DITCH ENTERS TI{E PLACE OF USE DESCRIBED.

THE QUAr{rITY OF !{ATER T]NDER THIS RIGHT FoR SToCKI^IATER usE
SHALL NOT EXCEED 13,OOO GAI,LONS PER DAY.

09/to/t88q

SESENE

IRRIGATION Wir,hin GOODING CounEy
T07S R13E S27 swNw
TOTS R13E S28 LOT 4 SWNE

TOTS R13E S2g NESE

WiE,hin GOODING CounE,w

PERIOD OF USE QUA}ITITY
0 .55 CFS
0.05 cFs

02-15
01- 01

11-30
12-31

T07S R13E S27
T07S R13E S2S
T07S R13E S28

24
9

40

NWSW

SENE

NWSE

9

25
22

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

LOT 5

STOCKWATER Wiehin GOODING County
To?s Rr.3E S27 shlNw

129 ACRES TOTAL

USE OF THIS RIGHT WITH THE RTGHTS LISTED BELOW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 129 ACRES IN A SINGLE
IRRIGATION SEASON. COMBINED RIGHT NOS.: 36-000038. 3G-O0O05B &
l5-000198.

THE QUA}TTTTY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF I{TSTORICAL BENEFICIAL
USE.

THIS PARTIAIJ DECREE IS SI'B.'ECT TO SUCH GENERAIJ PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE I'LTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER TIIAN THE

Watcr Right 3G5B



ENTRY OF A FINAL UNIFIED DECREE
CODE.

SECTION 42-L41,2 (5), rDAHO

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH

2Water Right 36-58



os/L8/200L
IDAI{O DEPARI'!,IENT OF WATER RESOTTRCES

RECOMMENDATION OF WATER RIGI{TS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAIYE AND ADDRESS:

35-5C

DOYT H SIMCOE
ROXTE J SIMCOE
562 SITNRISE BLVD N
TWIN FALLS, ID 83301

RECOMMENDED AS RIGHT NO. 36-3F

Warcr Right3G5C



05/L8/200L
IDAHO DEPARTI,IENT OF WATER RESOURCES

RECOMMNiIDATION OF WATER RIGHTS ACQUIRED UNDER STATE I.,AW

RIGHT NUMBER:

NAIITE A}ID ADDRESS:

36-19A

KAT}IY IJ BABTNGTON
I,YNN iT BABTNGTON
2849 S 850 E

I{AGERI[N{, ID 83332

RECOMME}IDED AS RIGHT NOS. 35-3C & 35-5A

watcr Righr36'194



os/L8/200L
IDAHO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE I,AW

RIGHT NUMBER:

NA!18 A}ID ADDRESS:

SOURCE:

QUA}ITITY

PRIORITY DATE:

POINT OF DTVERSION: T07S R13E S1l

PURPOSE AND

PERIOD OF USE:
PURPOSE OF'USE
IRRIGATION
STOCKWATER

PI,ACE OF USE:

35-198

KINGSTON PROPERTIES LP
477 SHOUP AVE STE 207
IDAHO FALLS, ID 83402

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

1.92 CFS

THE APPROPRTATOR IS ENTITLED TO THE QUANTITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POINT OF MTASUREMENT
WI{ERE rlIE DELIVERY DITCH EMTERS TT{E PLACE OF USE DESCRIBED.

THE QUANTITY OF WATER IJNDER THIS RIGHT FOR STOCI(WATER USE
SHALT NOT EXCEED 13,OOO GAILONS PER DAY.

oe/to/Ls84

SESENE wit,hin GOODING County

PERIOD OF USE QUANTITY
1.92 CFS
0.05 cFs

02- 15
01- 01

11-30
12-3L

To?s R13E S27
T07S R13E S28
T07S R13E S28

IRRIGATION Wit,hin GOODING County
T07S R13E S27 SWNW

TOTS R13E S28 LOT 4 SWNE

TCTS R13E S28 NESE

9

40 LOT 5

STOCKWATER Wit,hin GOODING CounEy
T07S R13E S2? SWNW

129 ACRES TOTAL

USE OF' THIS RIGHT WITH THE RIGHTS I,ISTED BEI,OW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAI OF 129 ACRES IN A SINGLE
IRRIGATION SEASON. COMBINED RIGHT NOS.: 36-000038, 35-000058 &
35-00019B.

THE QUATiITITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCK!^IATER USE IS NOT A DETERI/IINATION OF HISTORICAL BENEFICIAL
usE.

THIS PARTIAL DECREE IS ST'BJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF TIIE RIGHTS OR FOR THE EFFICIENT
ADMfNISTRATION OF THE WATER RIGHTS AS MAY BE I'LTIMATELY
DETERMINED BY THE COURT AT A POIMT IN TIME NO I,ATER THA}I THE

24 NWSW

SENE
NWSE

9
25
t)

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

Watcr Right36l9B



ENTRY OF A FINAI, TJNIFIED DECREE
CODE.

SECTION 42-t4L2 (6), rDAHO

EXPI,ANATORY MATERIAL: BASIS OF CLAIM - DecTeed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH

2Water Right 3Gl98



os/te/zooL
IDATIO DEPARTIqENT OF WATER RSSOT'RCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED I'NDER STATE LAW

RIGHT NUMBER:

NAI4E A}ID ADDRESS:

36-19C

DOYT H SIMCOE
ROXIE 

'T 
SIMCOE

562 SUNRISE BI,VD N
TWIN FALIS, ID 83301

RECOMME}IDED AS RTGHT NO. 36.3F

Water Right 36-l9C



05/L8/200L
IDAHO DEPARTMENT OF WATER RESOURCES

RECOWENDATION OF WATER RIGHTS ACQUIRED SNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS

35-19D

R,AYBTJRN B MC CLURE
PO BOX 483
HAGERMAN, ID 83332

SOURCE: BILLINGSLEY CREEK

QUANTITY: 0 .24 CFS

PRIORITY DATE 09/ro/tss{

POINT OF DIVERSION: T0?S R13E S11

PURPOSE ATiID

PERIOD OF USE:
PURPOSE OF USE
IRRIGATION

PLACE OF USE:

SESENE

IRRIGATION Within GOODING Countv
T07S R13E S27 NWSW

TRIBUTARY: SNAKE RIVER

PERIOD OF USE

02-15 11-30

8.5

Within GOODING County

QUANTITY
0.24 CFS

8.5 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISIRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SI'BJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGIITS OR FOR THE EFFICIENT
ADMINIS?RATION OF THE WATER RIGHTS AS MAY BE I'LTIMATELY
DETERMINED BY THE COT'RT A? A POINT IN TIME NO LATER THA}iI TT{E

ENTRY OF A FINAL I'NIFIED DECREE. SECTION 42.I4I2 (5), IDAI{O
CODE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH BUCKEYE DITCH

Watcr Right 3619D



IDAHO DEPT OF II\TATER RESOURCES
36-00003G & 3fi-00005 A

t80 1320 Feet

TOTS R13E

SEC. 27, SENW

0Bt0

RECOMhIEHDED PLACE OF USE
g POIHT OF DIUERSIOH

A/SECTIOH LIHES
E lt{ -114 LtitEs

N-+'
GIS PLACE OF USE PRESEI.ITATION

1987 &IOR 1988 }IAPP PHOTOGRAPHY

DATA El'ITRY BY: STEUE CLELLAiID
DATE: MAY 1I,2001
ffiRE VISE Dffi



IDAHO DEPT OF WATER RESOURGES
36-000038, -00058 & -{I0,1 gB

s60 It0

. RECOMMEiIDED PLACE OF USE
c PotitT oF DtuERstot'l

A/SECTIOiI LIHES
E il4 - 1f4 LtitES

0 1310 Fret

N
T07S R13E

sEc. 2T &28 -+"
GIS PLACE OF USE FRESEHTATIOH
1887 &IOR 1988 NAPP PHOTOGRAPI{Y

DATA EiITRY EY: STEUE CLELLAiID
DATE: MAY 18, 1001
ffiRE UISE Dffi



IDAHO DEPT OF WATER RESOURCES
3S-00019D

tE0 1320 Feet

TOTS R13E

SEC. 27, NWSljU

N

tt0

RECO]UIME}IDED PLACE OF USE
O POII'IT OF DIUERSIOH

A/SECTIOiI LIHES
E 114 -11{ LlitES

-+
I

GIS PLAGE OF USE PRESEI'ITATIOH

1$87 &IOR 1988 ilAPP PHOTOGRAPHV

DATA EHTRY BY: STEUE CLELLAI'ID
DATE : ll,lAY 1?, 20 01
ffiREUISEDlfif*

E



I certify that on
this form, including all attachments, to
envelopes, addressed as follows:

CERTTFICATE OF SERVICE

2001, I mailed and/or delivered the original and copies of
the following interested parties, by placing them in Sealed

l. Original to

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, D 83303-2707

2. Copies to

Clive Strong
Office of the Attorney General
P.O. Box 44449
Boise, ID 8371l-4449

United States Department of Justice
Environment & Natural Resources Div
550 W. Fort Street MSC 033
Boise, D 83724

Gooding County Courthouse
624 Main St.
Gooding, ID 83330

_ Overnight Mail

- 
Regular Mail

_ Hand-Delivered

-f, Facsimile

_ Overnight Mail

-f,Regular Mail
_ Hand-Delivered

- 
Facsimile

_ Overnight Mail

;4 Regular Mail
_ Hand-Delivered

Facsimile

_Ovemight Mail
,K.Regular Mail
_Hand-Delivered

Facsimile

_Overnight Mail
6-Regular Mail
_Hand-Delivered

Facsimile

_Overnight Mail

)lRegular Mail
_Hand-Delivered

Facsimile

Peter J. Ampe
State ofldaho
P.O. Box 83720
Boise, ID 83720-0010

Patrick D. Brown
109 S. Adams St.

Jerome, ID 83338

DIRECTOR'S REPORT FOR I,ATE CLAIMS



Dana Hofstetter
P O. Box 1427
Boise, D $7AI-1427

John Rosholt
John Simpson
P.O. Box 1906
Twin Falls, ID 83303-1906

Rayburn & Karen McClure
P.O. Box 483
Hagerman, ID 83332

Cleve C. Lloyd
Route l, Box 14

Hagerman,ID 83332

Edith Vernon
2722 South 900 East
Hagerman,ID 83332

Maria Yvonne Anderson
Mike Engles
1945 S. Weimaraner Way
MeridiarU ID 83642

Signature of person delivering

_Overnight Mail
X-Regular Mail
_Hand-Delivered

Facsimile

_Overnight Mail
f,Regular Mail
_Hand-Delivered

Facsimile

_Overnight Mail

lRegular Mail
_Hand-Delivered

Facsimile

_Overnight Mail
lLRegular Mail
_Hand-Delivered

Facsimile

_Overnight Mail
fRegular Mail
_Hand-Delivered

Facsimile

_Overnight Mail

,lRegular Mail
_Hand-Delivered

Facsimile

DIRECTOR'S REPORT FOR I,ATE CI,AIMS



i)

ANIENDED DIRECTOR'S REPORT

Subcase Nos. 36-00003A, 36-000038
36-00003c, 36-00003D, 36-00003F

36-00003K, 36-00003L & 36-00003M

In Re SRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the Idaho Department of Water Resources
Karl J. Dreher, Director

David R. Tuthill, Jr., Adjudication Bureau Chief

May 18,2001



DESCRIPTIYE SUMMARY

This is an Amended Director's Report submitted by the Director of the Idaho Department

of Water Resources (IDWR).

DISCUSSION

Pursuant to the Special Master's Order Setting Subcase Deadlines dated April 3. 2001,

the Director submits for filing with the Court, an Amended Director's Report for the

aforementioned subcases. Although amended claims for water right numbers 36-000034 36-

000038, 36-00003D, 36-00003L and 36-00003M have not been filed, the Director hereby

submits amended recommendations for them. This is necessary in order to bring these

recommendations into conformance with IDWR's recommendations of overlapping claims,

contained in its report entitled Director's Reportsfor Late Claims Subcase Nos. 36-00005A, 36-

000058, 36-00005c, 3 6-000 I 9A, 36-000 I 98, 36-000 I 9C & 36_000 I 9D, filed

contemporaneously herewith.

Respecttully submitted tns /ff day of

f
2001

DA
Adjudication Bureau

AI,IENDED DIRECTOR'S REPORT



os/L8/2oor
IDAHO DEPARTMENT OF WATER RESOURCES

AMENDED RECOMMA\DATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:

QUANTIfY:

PRIORITY DATE

POINT OF DIVERSION: T0?S R13E S11

PURPOSE A}iD
PERIOD OF USE:

PURPOSE OF USE
IRRIGATION
STOCKWATER

36-3A

EDNA M REA
PO BOX s43
WENDELL, ID 83355

BILLINGSLEY CREEK TRIBTITARY: SNAKE RIVER

0.57 CFS

THE QUANPITY OF WATER IJNDER THIS RIGHT FOR STOCK!^TATER USE
SI{ALL NOT EXCEED 13,OOO GAI,LONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUATiITITY OF WATER
DESCRIBED FOR STOCK WATER PURPOSES AT A POTNT OF ME:ASIJREMEMT
WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

09/!0/L8A4

SESENE Wit.hin GOODING Couney

PERIOD OF USE QqANTTTY
0.57 CFS

0.02 cFs
02-15
01- 01

11-30
12-31

PLACE OF USE
IRRIGATION wit,hin GOODING Count,y
T07S R13E S27 SWNE

STOCKWATER wit.hln GOODING County
T07S R13E S27 SWNE

13 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGH?:

THE QUAVTTTY OF' I{ATER DECREED FOR TI{IS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL
USE.

THIS PARTIAL DECREE IS SI]BJECT TO SUCH GENER,AL
PROVISIONS NECESSARY FOR THE DEFINI?ION OF THE RIGHTS OR FOR
THE EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COI'RT AT A POINT IN TIME NO LATER
THA}T THE EMTRY OF A FINAI IJNIFTED DECREE. SECTION 42-L4L2(6),
IDAIIO CODE.

EXPLA}IATORY I'IATERTAL: BASIS OF CI.AIM - Decreed

WATER IS DETIVERED THROUGH THE BUCKEYE DITCH.

13

Water Right 363A



os/La/2oor
IDAHO DEPARTMENT OF WATER RESOT'RCES

AI\,IENDED RECOMMENDATION OF WATER RTGHTS ACQUIRED UNDER STATE I.AW

RIGHT NUMBER

NAME A.AID ADDRESS:

SOIJRCE:

QUANTITY:

PRIORITY DATE

POINT OF DIVERSION: T07S R13E S11

PURPOSE A}ID
PERIOD OF USE:

36-38

KINGSTON PROPERTIES LP
,I77 SHOUP AVE STE 207
IDAHO FAILS, ID 83402

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

7.15 CFS

THE QUATiTTITY OF WATER UNDER THIS RIGHT FOR STOCKT'IATER USE
SHALL NOT BXCEED 13,OOO GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO TIIE QUA}TTITY OF WATER
DESCRIBED FOR STOCK WATER PTJRPOSES AT A POINT OF ME;ASUREMENT
WHERE THE DELIVERY DITCI{ EMTERS THE PI,ACE OF USE DESCRIBED.

09/LO/tAS4

SESENE

PI'RPOSE OF USE
IRRIGATION
STOCKWATER

FISH PROPAGATION

IRRIGATION within GOODING County

Wit,hin GOODING CounEy

PERIOD OF USE QUAIITITY
7.15 CFS
0.05 cFs
7. 15 CFS

02-15
01- 01
08-01

11-30
12-31
04-0r

PLACE OF USE

T07S R13E S27
T07S R13E S28
To?s R13E S28

LOT 4

s$rNw

SWNE

NESE

q

z>
22

24
9

40

T07S Rr.3E S27
T07S R13E 528
T07S R13E S28

To?s R13E S27
To?s R13E S28
T07S R13E S28

LOT 5

NWSW

SENE
NWSE

NWSW

SENE

Nl{SE

STOCKWATER Wit,hin GOODING County
To?s R13E S27 SI{NW
T07S R13E S28 LOT 4 SWNE

TOTS R13E S28 NESE

FISH PROPAGATION wit,hin GOODING CounEy
T07S R13E 52? swNw
TOTS R13E S28 SENE

LOT 5

T07S R13E S28 LOT 4 SWNE

129 ACRES TOTAL

USE OF THIS RIGHT 9{ITH THE RIGHTS LISTED BELOW IS I,IMITED TO
THE TRRIGATION OF A COMBINED TOTAI. OF 129 ACRES IN A SINGLE
IRRIGATION SEASoN. COMBINED RIGHT NOS.: 36-00003B, 35-oOOo5B &
35-00019B.

Warcr Right3&38



OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF TTIIS WATER RIGHTI

. THE QUANTITY OF WATER DECREED FOR THTS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF I{ISTORICAT BENEFICTAL
USE,

THIS PARTIAI DECREE IS SUBTECT TO SUCH GENER,AIJ PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE I'LTIMATETY
DETERMINED BY THE COURT AT A POIM| IN TIME NO I.ATER THAN THE
ENTRY OF A FINAL I'NIFIED DECREE. SECTION 42.L4I2 (6), IDAHO
CODE.

EXPIJANATORY IIIATERIAI,: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH

2Water Right 3G3B



os/L8/2ooL
IDAHO DEPARTMENT OF WATER RESOURCES

AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED I'NDER STATE IJAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOTJRCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION: T07S R13E S11

PURPOSE AND
PERIOD OF USE

PURPOSE OF USE

IRRIGATION
STOCKWATER

PLACE OF USE

35-3C

KATHY L BABINGTON
LYNN J BASINGTON
2849 SOUTH 850 EAST
HAGERIIIAN, ID 83332

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

0.87 CFS

THE QUAIITITY OF WATER UNDER THIS RIGHT FOR STOCKT^,ATER USE
S}AIL NOT EXCEED 13,OOO GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE OUANTITY OF WATER
DESCRIBED FOR STOCK WATER PIJRPOSES AT A POINT OF MEJASUREMETiTP

WHERE THE DELIVERY DTTCH EtirIERS THE PI,ACE OF USE DESCRIBED.

09/t0/L884

SESENE Wit.hin GOODING C.unEy

PERIOD OF USE QUAMTITY
0.87 CFS
0.02 cFs

02 -15
01- 01

11-30
L2-3L

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF TI{IS WATER RIGHT:

IRRIGATION within GOODING County
T07S R13E S27 SENW 24
STOCKWATER within GOODING CounEy
T07S R13E 52? SENW

24 ACRES TOTAI,

USE OF THIS RIGHT WITH RIGHT NO. 35-OOOO5A TS IJIMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 24 ACRES IN A SINGLE
IRRIGATION SE.ASON.

THIS PARTIAL DECREE IS ST'BJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR TT{E EFFICIENT
ADMINISTRJATION OF THE WATER RIGHTS AS MAY BE I'LTIMATELY
DETERMINED BY THE COURT AT A POIMT IN TIME NO I,,ATER THA}T lHE
ENTRY OF A FINAL IJNIFIED DECREE. SECTION 42-L41'2 (5), IDAI{O
CODE.

THE QUNITITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATSR USE IS NOT A DETER}iIINATION OF HISTORICAL BENEFICIAIJ
usE.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

Water Right 3G3C

WATER IS DELIVERED TI{ROUGH THE BUCKSYE DTTCH



os/Le/200L
IDAIIO DEPARTMENT OF WATER RESOURCES

AI,IENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED IJNDER SIATE I,AW

RIGHT NUMBER:

NAME AND ADDRESSI

35-3D

IGREN J MC CLT'RE
RAYBIJRN B MC CLURE
po Box 483
HAGERMATiI, ID 83332

RECOMMENDED AS RIGHT NO. 35-OOO19D

Water Right 3G3D



os/Le/2ooL
IDAHO DEPARTMENT OF WATER RESOURCES

AITIENDED RECOMME}TDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAw

RIGHT NUMBER:

NA.I,IE AND ADDRESS:

SOURCE

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION: T07S R13E S11

PURPOSE A}ID
PERIOD OF USE:

PTJRPOSE OF USE
IRRIGATION
STOCKWATER,

PLACE OF USE:

35-3F

DOYT H SIMCOE
ROXIE J SIMCOE

562 SUNRISE BL1D N
TWIN FAILS, ID 83301

BILLINGSLEY CR.AEK TRIBIITARY: SNAKE RIVER

1.54 CFS

THE QUAIITITY OF WATER T]NDER THTS RIGHT FOR STOCK!^IATER USE
SHALL NOT EXCEED 13,OOO GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO THE QUAT.ITITY OF WATER
DESCRIBED FOR STOCK WATER PI]RPOSES AT A POINT OF MTASIJREMEMT
WHERE THE DELTVERY DITCH ENTERS THE PLACE OF USE DESCRIBED.

09/LO/tgg4

SESENE

IRRIGATION within GOODING County
T07S Rr.3E S27 NESW

STOCKWATER within GOODING CounEy
T07S R13E S27 NESW

Within GOODING Ccunuy

PERIOD OF USE QUANTITY
1.54 CFS
0.02 cFs

02- 15
01- 01

40

11-30
L2-3r

T07S R13E S27

T07S R13E S27

NWSW 18

NWSW

58 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PIgRTIAL DECREE IS SUBJECT TO SUCH GENERiAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE I'LTIMATETY
DETERMINED BY THE COT'RT AT A POIN? IN TIME NO LATER TTIAN THE
ENTRY OF A FINAI IJNIFIED DECREE. SECTION 42-I4L2 (6), IDAHO
CODE.

THE QUAIITITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKI{ATER USE IS NOT A DETERMINATION OF HISTORICAI. BENEFICIAL
usE.

EXPLATiIATORY MATERIAL: BASIS OF CTAIM - Decreed

WATER IS DELIVERED THROUGH THE BUCKEYE DITCH

Water Righr 36.3F



05/L8/200L
IDAHO DEPARTMEMP OF WATER RESOURCES

AMENDED RECOMMENDATION OF WATER RIGHTS ACQUIRED IJNDER STATE tAW

RIGHT NI]MBER:

NAME ATID ADDRESS:

SOURCE

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION: T07S R13E S11

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE
IRRIGA?ION
STOCKWATER

35-3K

KINGSTON PROPERTIES LP
47? SHOUP.AVE STE 207
IDAI{O FAILS, ID 83402

BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER

0.04 cFs

THE QUA}TTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE
SHAIJL NOT EXCEED 13,OOO GALLONS PER DAY.

THE APPROPRIATOR IS ENTITLED TO IHE QUAI{TITY OF WATER
DESCRTBED FOR STOCK WATER PT]RPOSES AT A POIMT OF ME"ASIJREMN.I?
WHERE THE DELIVERY DITCH ENTERS THE PI,ACE OF USE DESCRIBED.

oe/r0/L8s4

SESENE Wit,hin GOODING CounEy

PERIOD OF USE QUA}fPITT
0.04 cFs
0 .02 cFs

02-15
01- 01

11-30
12-31

PI.ACE OF USE:
IRRfGA?ION Within GOODING County
T07S R13E S27 ShlNvt 1
STOCKIiIATER Wit,hin GOODING CounEy
T07S R13E S27 swNw

1 ACRES TOTAL

OTIIER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTFS,TION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUB.'ECT TO SUCH GENERAT PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF TI{E WATER RIGHTS AS MAY BE I'LTIMATELY
DETER}TINED BY THE COURT A? A POINT IN TIME NO LATER TT{AN THE
ENTRY OF A FINAL IJNIFIED DECREE. SECTION 42-1.4L2 (6), IDAHO
CODE.

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERI,IINATION OF HISTORICAL BENEFICIAIJ
USE.

EXPLAIIATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH BUCKEYE DITCH

Water Righr 36.3K



os/L8/zoo]-
IDAHO DEPARTI4ENT OF WATER RESOURCES

N4ENDED RECOMMENDATTON OF WAIER RIGHTS ACQUIRED IJNDER STATE LAW

RIGHT NUMBER:

NAME AIiID N)DRESS:

36-3L

I(ATI{Y L BABINGTON
IJYNN iT BABINGTON
2849 S 850 E

HAGER!4AII. TD 83332

RECOMMENDED AS RTGHT NOS. 36-3C A}TD 35-5A

Warcr Right 36'3L



05/L8/200L
IDAHO DEPARTII,IEITT OF WATER RESOI'RCES

AI{ENDED RECOMMENDAIION OF WATER RIGHTS ACQUTRED I'NDER STATE I,AW

RIGHT NUMBER:

NAME AIID ADDRESS:

36-3M

DOYT H SIMCOE
ROXIE iT SIMCOE
562 SUNRISE BLVD N
TWIN FALLS, ID 83301

RECOMMENDED AS RIGHT NO. 36-3F

Water Right 36.3M



IDAHO DEPT OF WATER RESOURGES
0034

tt0 tt0

RECOMMEHDED PLACE OF USE
c Poil'tT oF DluERstoH

A/SECTIOiI LIHES
E l14 -1t{ LIHES

TOTS R13E

sEc. 27, SWNE

u 1310 Feet

N

_+,
GIS PLACE OF USE FRESE}ITATIOH
1S8? &fi'R 1$88 ]IAPP PHOTOGRAPHY

DATA EHTRY BY: STEUE CLELLAHD
DATE: MAY 1?,2001
*ffiREUISED*rft



IDAHO DEPT OF WATER RESOURCES
36-000038, -00058 & -00198

8[0 1310 Feet

T07S R13E

sEc. 2f &28

N

0t0

RECOIilMEilDED FLACE OF USE
o PotHT oF DluERStOl,l

A/sEcTtol't LtitEs
E 114 - 114 LlilES

_.#,
I

GIS PLACE OF USE PRESEiITATIOiI
1987 &IOR 1988 NAFF PHOTOGRAPI{Y

DATA EiITRY BY: STEUE CLELLAI'ID
DATE: MAY 18, 1001

''#REUISEDffi



IDAHO DEPT OF WATER RESOURCES
36-00003c & 36-00005 A

8Ht tHt

RECOMMEHDED PLACE OF USE
s PolltT oF DtuERstoH

A/SECTIOH LIHES
E 114 - 114 LIHES

TOTS R13E

SEC. 27, SENW

0 1310 Fret

N

-+"
GIS PLACE OF USE PRESEl'ITATION
1g8T &IOR 1988 ilAPP PHOTOGRAPHY

DATA El'ITRY BY: STEUE CLELLAHD
DATE: MAY 17, 1001
*ffiREVISEDffi



IDAHO DEPT OF WATER RE$OURCES

tt0 1310 Feet

T07S R13E

SEC. 27, NWSW, NESW

0ssI

RECOIIIMEI'IDED PLACE OF USE
o Poil'tT oF DluERstoH

N SECTIOH LIHES
E 114 -ll{ LlilES

N-+
3

GIS PLACE OF USE PRESEiITATIOH
1987 &IOR 1388 HAPF PHOTOGRAPHY

DATA EHTRY BY: STEVE CLELLAI'ID
DATE: MAY 1I,2001
*ffiREUISED*

E



IDAHO trEFT OF WATER RESOURGES
36- 03K

8t0 ts0

RECOMNiENDED PLACE OF USE
O POIHT OF DIVERSIOH

A/SECTIOiI LTHES
Erl14-1t{L['tEs

T07S R13E

sEc. 27, SWN\JI/

0 13?0 Feet

N-+'
I

GIS PLACE OF USE PRESE}ITATIOH
1g8T &IOR 1S88 ]'IAPP PHOTOGRAPHY

DATA EiITRY BY: STEVE CLELLAHD
DATE: MAY 17,2001
***REVISEDffi



CERTIFICATE OF SERVICE

I certify that on
this form, including all attachmenrs, to
envelopes, addressed as follows:

2001, I mailed and/or delivered the original and copies of
the following interested parties, by placing them in sealed

l. Original to

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, D 83303-2707

2. Copies to:

Clive Strong
Office of the Attorney General
P.O. Box 44449
Boise, ID 8371l-4449

United States Department of Justice
Environment & Natural Resources Div
550 W. Fort Street MSC 033
Boise, D 83724

Gooding County Courthouse
624 Main St.

Gooding, ID 83330

Peter J. Ampe
State ofldaho
P.O. Box 83720
Boise, ID 83720-0010

Patrick D. Brown
109 S. Adams St.
Jerome, ID 83338

_ Overnight Mail
_ Regular lvlail

_ Hand-Delivered

-,K Facsimile

_ Overnight Mail
29 Regular Mail
_ Hand-Delivered
_ Facsimile

_ Overnight Mail
( Regular Mail
_ Hand-Delivered
_ Facsimile

_Overnight Mail
\ Reeular Mail

_Hand-Delivered
Facsimile

_Overnight Mail

)gRegular Mail
_Hand-Delivered

Facsimile

_Overnight Mail

,\Regular Mail
' Hand-Delivered

Facsimile

AMENDED DIRECTOR'S REPORT



Dana Hofstetter
P O. Box 1427
Boise, TD 83701-1427

John Rosholt
John Simpson
P.O. Box 1906

Twin Falls, ID 83303-1906

Rayburn & Karen McClure
P.O. Box 483
Hagerman, ID 83332

Cleve C. Lloyd
Route l, Box 14

Hagerman, ID 83332

Edith Vernon
2722 South 900 East
Hagermarq ID 83332

Maria Yvonne Anderson
Mike Engles
1945 S. Weimaraner Way
Meridian, D 83642

_Overnight Mail
X- Rezular Mail
_Hand-Delivered

Facsimile

Overnieht Mail
f,n"g,rtai vtait
_Hand-Delivered

Facsimile

_Overnight Mail

lRegular Mail
_Hand-Delivered

Facsimile

_Overnight Mail
x Resular Mail+
_Hand-Delivered

Facsimile

_Overnight Mail
pRegular Mail
_Hand-Delivered

Facsimile

_Overnight Mail

6Regular Mail
_Hand-Delivered

Facsimile

Signature of person delivering

AIITENDED DIRECTOR'S REPORT



Pre-Trial Recommended POU

tllcCLute
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SPLIT REVIEW ANALYSIS . 36.00003

A Review of the SRBA claims and Recommendations gf 36-0000g portions.
q/t;/oo

Noverfiber l+. 1997 by Steve Clelland

K, nlSLnu 8.zu L+"t ,k (t!tr+ t,

Ama^J ei.
C/a,rne o
Dooout=

J$
(l

DceO

l,b

1.16

(A, -Jto
-sc
- l9g

@^r*r

- rqA
-otq '

-tl S-
_16-

w@
,2-4

t 2-D

.8o

.13

t[ 
^9

l.6c

,29

,74

2s,O7
Rates reflect the irrigation flow rates only; rates are iisted.

\.6b t3G xc

did not begin as a use
recommended.
? Partial Decree issued for this right on March 6, lg91'.3 commercial fish production diinot begin as u'*" ,-nr the early 1970,s. Not a decreed use. Notrecommended.
o 

IO+OOO:M if reinstated as a valid right would apply to 1g.5 acres.t Total Acres would increase to 526.5 acres if righilooooorv is reinstated. Based on rates shown,r€m:urung flow portion of this right is 0.46 cfs; some or ail of this amount may 6" associated with thedisallowed right 36-00003 M.

*ffi:jt.As(-

129.A 5.00

-+Ia#ise*-
tllaC

F Simcoe 0.80

r1.9

Late Obj. filed

This Claim
Disallowed-{

SIrb - l0lzu97

t2tl17t9'7



TRANSMITTAL COVER SHEET
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f

TOTAL PAGES.tENTi
(irtclitditrg cover slrcet)
DOCUMENT DESCNPTION:

FROM:
TDAHO DEP:URTMENT OF WATER RESOURCES
1341 FILLMORE ST, STE 2OO

TWIN FALLS ID 83301-3380
PHONE: 736-3033
FAX: 736-3037
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per request, cover sheet not
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time ,

Set

V. BELL EXCESS FLOW ANALYSIS AND SENSITIVITY
Brockway Engineering, PLLC 6/8/98
On-field diversion requirements
Hagerman ClFl, 80o/o probability level, no ditch losses

3b-ooo3lv

Base lield data:
Acres in soiltYPe:

Field KEB KOB
6.7
0.6
0.0
0.0

Slope Run FurrowTotal
acres

6.7
1.0
2.9
2.2

Furrow

1

2
i)

4

flow
4
3
rJ

0.0
0.4
2.9
2.2

k k̂

0.50
0.83
1.17

1.40
2.33
3.27

c.g8
1.63
2.29

0.02
0.02
0.02
0.02

IN/AC

IN/AC

Fur flow

1.64, 2.27

time

4.56
6.38

3.'19

4.47

1.95

5.47
9.11

590
200
230
't 90

2.5
2.5,

1.C

2.5
Total 12.8

Base case: All alfalfa, parameters as above
Base duty: 0.51 cfs = 1.99 in/ac

Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm

CROP: ALFALFA
CFS IN/AC

Set time
12 Fur

0.25
Fu 24flowa

3
5
7

e

5
7

5
7

o.42ffi
CROP: DRYBEANS
CFS

Set time
,4X

lhoaA/.

5,
Fu Fuflow rr 12 24 flow

0.70
1.17
1.63

et time
12

0.49
0.82
1 .14

tr
3
5
7

CROP: PASTURE
trl-b

Set time
Fur 24 24

3.83e

5
7

EXHIBIT

Notes



KINGSTON EXCESS FLOW ANALYSIS AND SENSITIVIfi
Brockway Engineering, PLLC 6i8l98
On-field diversion requirements
Hagerman ClR, B0% probability level, no ditch losses

Base: All alfalfa, 24-hr sets, 5 to 7 gpm funow flows

Base duty: 5.29 cfs = 2.07 inches/ac

Total ac: 127.9

Range of computed diversion rates based on peak period consumptive use

Set times in hours, furrow flows in gpm

CROP: ALFALFA
CFS IN/AC

Set time

36-ooo gB

24Fur flow
Set time

12
1.37
2.28
3.19

Set time
12

3.84
6.40
8.96

12
2.82
4.70
6.58

24
2.73
4.55
6.37

24
7.68

12.80
17.92

24
5.64
9.40

13.16

Fu flowr
J
5
7

3
5
7

0.89
1.25

Set time
12

1.50
2.50
3.50

Set time

3.00
5.q0
7.A1"

3', 13 ,44

1.47
1.78
2.49

24

CROP: DRYBEANS
CFS

flowFu flowFu

IN/AC

IN/AC

Fur flow

CROP: PASTURE
CFS

Set time

3
5
7

3
5
7

3
5
7

J
5

7

flowurF 2412
1.10
1.84
2.57

2.2A
3.67
5.14

Notes:
lnsufficient application for Alfalfa, 3 and 5 gpm flows, 12 hr sets

EXHIBIT



BABINGTON EXCESS FLOW ANALYSIS AND SENSITIVITY

Brockway Engineering, PLLC 6/8/98

On-field diversion requirements
Hagerman ClR, 80o/o probability level, no ditch losses

36-ooogLEC

Base field data:
Acres in soil$Pe:

Field KEB KSC
Total
acres

Slope Run
lenqth ftt)

Furrow
spc (tt)

Furrow
flow

Set
time

5
4
3
4

1

2
3
4

9.3
0.0
0.0
5.8

0.0 9.3
3.7 3.7
2.A 2.0
2.6 8.4
Total 23.4

1.20
2.00
2.80

3.24

2.32
3.87
5.41

2.99

Set time
12

3.46
5.77
8.08

Set time
12

2.48
4.13
5.78

0.025
0.025

0.1

0.025

500
240
140
290

2.5
2.5
2.5
2.5

24
12
12
24

Base case: Allalfalta, parameters as above

Base du$: 1.29 cfs = 2.76 idac

Bange of computed diversion rates based on peak period consumptive use

Set times in hours, funow flows in gpm

CROP: ALFALFA
t/l-D IN/AC

Set time Set time

12 24flowFu Fu flowr 24
3
5
7

3
5
7

J

5
7

0.60
1.00
1.40

2.56
4.27
5.98

24
4.96
8.26

11.57

CROP: DRYBEANS
cFs

Set time
12

1.62
2.70
3.78

CROP: PASTUFIE
CFS

time
12

3.37 ,,L
INIAC

Fur 24flowurF24llow
3
5

3
5
7

6.92
11.54

.16.15.".,r

l'6eds IN/AC

Fu flowr ilowFu24
1.16
1.93
2.71

Noies:
lnsufficient application f or
Alfalfa, 12 hrs, allfurrow flows

3
5
7

7.56

EXH



SIMCOE EXCESS FLOW ANALYSIS AND SENSITIVTTY

Brockway Engineering, PLLC 618/98

On-field diversion requirements
Hagerman CIR, 80% probability level, no ditch losses

36- oeos F+nn

Base field data:
Acres in soiltYPe: Total

acres
Slope Run Furrow Set

time
Furrow

Field KSC KEC KEB
4.8 21.3

flow

1

2
FJ

25.4 0.0 0.0

3.1 0.0 0.0

:1.01 '

1.69
2.36

3.13
5.21
7.29

30.0
25.4
3.1

IN/AC

Fur flow

INiAC

Fur flow

0.015
0.015
0.015

1.44
2.42

Set time
12

2.68
4.45
o.zJ

Set time
12

1.92
3.21
4.49

1.74
2.89
4.04

5.34
1

24
3.85
6.41
e.97

nfa

430
460
260

2.5
2.5
2.5

24
24
12

8

4
A+
4

Total 58.5

Base case: AII alfalfa, parameters as above

Base duty: 2.56 cfs = 2.19 in/ac

Range of computed diversion rates based on peak period consumptive use

Set times in hours, furrow flows in gpm

CROP: ALFALFA
CFS INIAC

Set time Set time

Furflow 12 24 Fur flow 24

e
(
7

3
5
7

J
5
7

3
5
7

2.03
3.38
4.73

3

7

3

7

CROP: DRYBEANS
CFS

Set time

t I

flowFu 12 24
6.25

1A,42
14.58

flowFu

CROP: PASTURE
CFS

Set lime
12 24

2.25
3.75
5.25

Notes:
lnsufficient application for:
Alfalfa, 3 gpm, 12 hrs

4.5
7.5

10.5

ExHlBlrjt



MEMORANDUM

To:
From:
Date:

File 36-3A
Scott King
May 17,2001

RECEIVEu
lvtAy Z Z Z00lW

Subject: Re-analysis of 1996 Hubble report

Per request from Nick Spencer, I have reviewed the 1996 Hubble analysis report for this claim
and made appropriate adjustments to account for changes in analysis guidelines. These changes
have resulted in an increase in the expected field irrigation requirement. Specifically, the total on-
farm irrigation requirement is computed at0.42 cfs. Delivery losses remain at 0.15 cfs. The total
diversion rate for irrigation uses is therefore 0.57 cfs.

Accompanying this memo are four additional pages. Those labeled "Table 4" and"Table 5" are
copies from the 1996 report with my handwritten notes identifying those portions of the analysis
that have changed since 1996. The page labeled "Efficiency Analysis" is the new results for
determining irrigation application efficiency. The page labeled "Field Irrigation Requirement" and
dated 5l17l0l provides the adjusted irrigation requirements based on the new efficiency analysis.
Adjustments to our procedure reflected in this analysis include:

1) Limiting inflow time to a minimum of 12 hours. Previously the department considered
set times less than 12 hours, such as 8 hours as shown. At this time, we currently use
a minimum set time of 12 hours unless the water user actually operates at 8-hour sets
and desires an analysis at this lower time. Most often the shorter time period results in
a higher application efficiency so that using a longer period results in lower efficiencies
and higher water requirements.

2) Limiting furrow spacing to 24 inches for pasture and grain. Furrow spacing of 30
inches is still acceptable for alfalfa. In this case, changing the furrow spacing for
pasture from 30 to 24 inches resulted in a lower application efficiency and higher
water requirements.

3) Increasing the allowed minimum furrow inflow rate to 3 gallons per minute (gpm)
This change also tends to result in lower application efficiencies and higher water
requirements as higher runoffflows are incurred.

Together, these changes have resulted in a significant decrease in expected application efficiency
for the pasture fields (from about 69 percent to about 38 percent). Application efficiency for the
alfalfa field remains unchanged.

D:\DATA\MS WORD 9nFORMS\MEMO.DOC



3t - 3* 6-l{;.i.^.-, R.ot1sig

0 .55

0.55

0 .55I:asr 
0_55

Prrtrvcf- 0'55
0.55
0 .55

0.55

0.55
0 .55

FtlFt
.01 5

- 015

.015

.015

.015

.015

- 015

.015

.015

.015

Feet

2.00
2.00
2.00

2 .00

2.00
2.00
2.00
2.00
2. 00

2.00

I NTAKE

FAM I LY

DES I GN

APPL I C.

I nches

I N FLOLJ

RATE

Gpm

4.5
5.0
3.5
4.0
3.0
3.0
3.0
3.0
3.0
3.0
3.0
3.0

APPROXII,IATE

INFLOII TII,IE

Hours

12

8

12

8

12

8

12

8

12

8

12

8

't2

I
1Z

8

12

8

ADVANCE

T II.IE

M i nutes
77.2
67.7
67.6
55.9
46.3

46.3

23.1

23.1

9.7
9.7

38:9
38.9
51.8
51.8

150.6

60.2
57.0
?3.3

GROSS

IRRIGATION

APPLICATION

I nches

4.72
3.50
4.49
3.42
4.95
3.30
6.93
4.62

11-55

7 -70

5.77
3 .85

5.77
3.85
3.74
4.76
4. 08

6.79

NET

IRRIGATION

APPLICATION

I nches

4.07
3.01

5.95
2.96
3.95
2.88
4 .05

2.99
4.11

3. 05

4.93
3 .58

5 .01

3.61

3.28
2.92
3.22
2.89

RUNOFF

I nches

0.42
0.26
0.34
0.28
0.87
0.27
2.82
1.56
7.42
4.62
0.71

0 -12
0.57
0.02
0.10
1.66
0.72
3.84

99

99

99

99

99

99

99

99

99

99

FURROI.J FURROLI FURROI./

SLOPE SPACING LENGTH

IRRIGATION

EFFICIENCY

42.12
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Use of this program and input requirements are described in the FIELD APPLICATION
EFFICIENCY section of the IDWR reporttitl€d Report Regarding Evaluation of lrrigation
Diversion Rates, dated July, 1996.
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Sent By: IDAHO DEPT 0F WATER BESOUHCES; 2O832754OO;

MEMORANDUM

May- 1 7- 01 4:37PM; Page 2

To:
Fruut:
Date:

File 36-3A.
Scott t<ing
May 17, 2001

Subject: Re-analysis of 1996 Hubblc tcport

Per request llom Nick Spenoer. T have reviewed the 1996 Hubble analysis report for this claim
and made appropriate adjustments to account for changes in analysis guidelines. These changes
have resulted in an increase in the expeuted field irrigation reguirement- Specifically, the total on-
fann inigation requirement is computed at 0,42 cfs. Delivery losses renrain at 0.15 cts. l'he total
diversion rete for irigation uses is therefore 0.57 cfs.

Aocompanying this memo flrc tbur additional page.s, Those labelcd "Table 4" and"Table 5" a^rs

copies fiom the 1996 report with mv ha.ndwritlen notes identifyilg those portions ofthe analysis
that have ohanged since 1996. Thc pagc labcled "Effrciency Analysis" is the new results ftrr
determining irrigation application efliciency, The page labeled "Field lmigation Requiremeril." and
dated 5lI7l01 provides the adjusted irrigation requirements based on the new effrqiency analysis.
Adjustments to our procedure reflected in this analysis include.

1) Limiting inflow tirne to a rninimum of 12 hours. Previously the depar(trrerrt consider ed
set times less than 12 hours, such as 8 hours as shown, At this time, we currently use
a minimum set time of l2 hours unless the water user actually operates at 8-horr sets

and desites an analysis at this lower tirne, Most ollen the shorter timo period rcsults irr

a higher application eflioiency so that r,rsing a longer period results in lower eltciencies
and higher water requirements.

2) Lirniting furrow spacing to 24 inches for pasture and grain, Furrsyy spacing of 30
inches is still acceptable for alf'alfa. tn this case, changing the furrow spacirig for
pasture from 30 to 24 inchcs resulted in a lower application efficienw and higher
water requirements.

3) lncreasing the allowed minimum firrrow inflow rate to 3 gallons per trftrute (gpnr).
This change also tends to result in lower application effioienoios arrd higher watcr
requirements as higher runoffflrlws are incurred.

1'ogether, these changes have resulted in a signifioant decrease in expected application efficiency
tbr the pasture fields (frorn about 69 percent to about 38 peroent). Application efficicnoy for the
allirlfa lield retnains unshsnged.

D\nAI A\HArir N.s\lrr0\:t0,rA I IUBgLE UPD^TE\SUMIVIARY MBMO.DOC
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Use of this program and input requirements are described in the FIELD APPLICATION
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IN THE DISTRICT COURT XHE FIF'IH JIJDICTAL I}ISTBICT OB TEE

STATE OFTDAEO,IN FOR THA COUNTT OF T$i N{ FAI,LS

In RE $RBA
Subcaso Nos. 36-00003A" 35-000038,
364mO3C, 36-00003F, 36-oOo03K
36-00003L, and 36-000O3M

MEMONNNDTIM AND ORDER ON CHAI,I.,ENGE

ORI}ER GRAITTTING STA OF IDAHO'S MOTION X'OR THE COURT TO
TAKE JUDICIAL OF ADJUDICATIVE FACTS

ORDER OF WITH INSIT,UCTIONS TO SPECIAL
CUSHM^AN

Apperrartces:

Mr. Petcrf. Arnpe, Deputy
the State ofldaho

General, Natural Resources Division, Attomey for

)
)
)
)
)

a

Ms. DanaL. Hofvtetter, Beeman
Wnter District fday Farmg, Ltd-,

Hofstetter, P. C., Attorney for Nonh Snake Crround
Faulkner Land and Liveetock Company

Mr. PafiickD. BrowrL P-C., for Lynn Babingtort, David Kingstort, Edna Rea
(Verl Bdl), and Doyt Simcoe

ffierqr
\\SRBA\SYSI
ttn3B9
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l. On IUly 29, 1998,

C;oncluslons of Lrfttt regsrding

snd 3 6-00003K, Kingrtort

8. On Septcmber 22, I

9. On September 30, I

Cldritic dw n o n ChaI I e n g e

oblected to or challcnged the

addition, the State filed tMotion

Facts.

fram

'- .1r

''.
Mrstor llacmmerle isgued Flnlings of Fut and

rights ro-uioorn, Ednr Rea, Claimurt; 36"099qrt

L.P., Claimant;35{-0003C and 36-00003L, Lynn

I

the Court heard oral arguments on the Challenges

the Court issu€d art (M* for Additional

by the parties on October 15, 1999^ No Pffiy

of any of the supplemental materials presented. In

the Court to Take fidicial Notice olAdjttdicative

:i
| 'tl

.T

ll

j
lr

rl

l'li

urd Kathy Brbin$on, Claimants; Thomas and Teni Harbisoq Claimants;36-

00003F nnd 3C00003!vI, Doyt Roxie $irncoe, Claimantr (hereinafter "Claimants").

2. OnFebruary E, 1999,

Rqort$) for these subcascs.

Mrster Haemmerle iszued Spccial Mrctcr's

3. On March 26 utd 29, 1

of Idalro ('State"), rnd thcNorth

,Motiors rc Alter or Amerdwere filed by the State

Oround WatsrDistric, MayFarms, Ltd., and

Faulknerland and Livestock

4. On luly 16, 1999,

Mofrotu to Alla m Amend.

(collecdvety rcferrod to ss'tISG$tD"),

lvlaster llacmnerle entered an Oiler Denylng

5. On Juty 30, 1999, thc filed separato Nolices of Clullenge to dghts 36-

conbined Aro tices olchallenge to rights 36-0000345 36-000038' 36-00003K

0CI003C and 36-00003L, and

6. Onluly30, 1999,

snd 36-00003M.

filed its Notice of Challenge to subcases

36000034 B, C, D, F, J, K, L, M. On August 20, 1999, NSGWD filed an,{zrendod

ssing) its Challenge to rights 36-00003D andNoti ce of C hal lenge dropping

36-00003L

7. In rccordance with a

lodged brief$ with the Court.

schedule, counsel for thc respective parties

Infonsution and/ot on Challenge

10. Responsec to the ' t Order for Aillitional Infonrutton andlor ;

.t

1i

i1

I

I
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MATTER
IL

FI'LLY SUBITIITTED FOR DACI$ION

Responses to the Court'r Affido nal Informaion aild/ot Chrific uion

on Challanga were filed by thc on ogtohf 15, 1999. Thercfore, this mstteris

deemcd fully rubmittcd for on thc nort bueiness day, or Octoben 18, 1999.

STATE Of,'IDAHO'S
m.

rOA THE COIIRT I'O TAKE JUDTCIAI,
NOfiCT ADJTJDICATIVE FACTS

Pursurnt to I.R.E.201, State has moved for the Court to take judiciel notice of

the following adjudicative facts:

8. ComPlaint n
District Court ofthe Statcs for the Southern Division of the District of

Idaho, In Equity No. I

b. Sttpulatlonfor

(1932) ('Complainf').

in New Intqm,ptional Mortgagp-Hq{rk v. Idaho

POlqrer CQ",,, DistfiCt

District ofldaho,In

of the United States for the Southern Division of the

No. 1602 (1932).

Ansu,erin

District Court ofthe Statcg for the Southem Xlivision of the District of

Idaho, In Equity No. I (1932) ('Arwef).

d. Firdings of in Netry IntemationEl.Mprtgnge Benk-V, Idaho Power

9o., District Court of United Sgtes for the Southenr Division of thp

District of ldaho, Irt No. 1602 (1932)

Plat Suntey No.80/, frled in the U,S, Land Office at Hailey,

Idaho, Ianuary2, I

Plat Survey No. I,filed in U.S. Land dm.r at Hailey,

884.Idaho, November 20,

I
I
li

hr3
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g. Master Title

Meildior,Idaho.

h. Answer od of Delenfutt ldaho Pswer Ca in trfinp

District Court ofthe United

States frr the

(1e32).

of the Distrist of ldnho, In Equity No, 1602

No party tought an opporturlity

Stete'g Motionfor thc Court to

be heard on this request. tr.RE. 201(e). Therefore. the

cRANrril). I.R.E. 201(b), (d),

Judicial Notice of Adjudicatlve Facts is hereby

(0.

TEE STANDARD OT

rv.

OT A SPECIAL MASITR'S REPORT OR
TION IN THtr SRBA

Thc Significrncc of the
SRBA

r Report ln Adjudication of Wrter Rightc in the

A stateme,lrt ofthe of review of r special master'g report or

recommendation regrrding watcr claimed under state law in the SRBA bcgins with

an understanding ofthe cre{ted procedural framework of how a "state based"

claim is processed. .fee LC. $$ i40l to *7428 (i996& Supp. i999); SRBA

Administr*ive Order l, Rules of (Oct. 16, 199?). The pleadings in an

adjudication proceeding cortsist such documerts ss the notices of claim, objections"

and rtrponsesth€rcto. Fort llall
719,74r (1995).

UswsAss'n v. U.S., l29Idaho t9,41,921P.2d

Summarily eteted, the steps in r sttte based water right claim are as

l. A claim of a watcr is filed. I.C. $ 42-1409 (Supp, tgee).

2. IDWR makes an of the relevrnt water system and of the claim.

LC. $ 42-l4lo (

Ordcr m Clrllergcr
\ISREA\SYS T\CHALtJtIC\'6ffi ORDE R.
t'l.rr.lM
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I3. As a result of the epraminatioqi pirr"tofr Report is filed. I.C. $ 42.

tall (Supp. 1e99).

4. Objectionr and/or !o the Directods Rcport can be fiIcd by the

cllimant or eny other

42-1411(5).

A. Ihe partiet to

wrtsr right by

in the SRBA. I.C^ $ 42-r4r2 (Supp. t9ee); LC. $

rubcasc cafl stipulst€ to the contcsted elenrents ofa

use of a Standard Form 5. IDWR may confirr

therewith. AO (4XdX3). If IDWR docs not concur, thc Court shnll

conduct anY rtcc€$ssry to dctormine whcther a partat dcctce

should be Aol(4Xd)(3Xc).

lettlod nrbcqses rro partially decrced.B. Uncontestcd

5. Contested subcases

thesc subcases to a

towerd resolution^ The Distr{ct Court may refer

A
master. I.C. $ 42-r4r2(4)-(s).

conference.

conference.

C. Trial e special naster

6. In rdemcd subceseq a

withtheCourt. AOI(

MutertJ Rcport or Recommendrtion is filed

3).

7. Motlonr to Altr orA cnd N Specid Mester'l Report or

Racommendllion

Ao1(13)

filed, heard and ruled upon by a spccial msster

8. Objectiotu in the SRBA) to the final Specinl Mftter'r Report

orRccomncndation

s3(eX2); AOI(13).

filed withthe SRBADistrict Court. I.R,C.P.

9. A decision is made by the District Court orr the Challenge and a Partiat l)ccrcc

is entered.

10. An appeal to the Idnh c Supreme Court may be taken.

Ordrr oaChrllagcr

B.

..'',,].

rl

I

I
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As it rolntes to thc

major significanca because by

erridencc of the neture and extont

constihrtee e rchmable

Culnn, I lE Idaho 456, 451-62,

Right Anters. Irrc., l30Idaho 73

party hf,s the burdan of going

dl objections filed. I.C. $ 42-147

quantum of proof necelsary to

If a statute is silent ss to the

thorr the prcsumption is

thc nonexistonce ofthe fact

P.Zd 1172, 1 176 (l9E6l, cittng

is defined "as such relevant

conclusion; it is rnore than r
trnc., L23Idaho 473,478, E49 P

disappears and the party with the

persuasion on the issuc."

P.2d at 418. If thc presumptiort

'\rltimate burden of persursion

That is, whcn theprlmafacie

decided, likc other issues, on the

t{aqd.!ook, $ 12.5 (1995), citint

Therefore, ftom the

to" gubcase is dircctly afFected

objcction (i.e, who has the

elements of the claim the

l[.C, $ 42-r4ll(5). In htrn, a

OdrooChllst"r
\\S RBA\SYS T\CHALIJ\IGU+WsORDE R.

nEat9!,

May-26-00 1:50PM; Page 7

i.

of fcVicw, the Directgr'c Report (rtep 3 rbovc) is of

the Director's-Rcpon cortstitutes prfirra facie

E woter rigl$ecquired undcr stato law, rnd therefore

prcsnmption. LC. $ 42-l4tl(a!.(S); we Sthnrstelnv.

P.2d E56, 86142 (1990); Sntev. HagenmnVater

74546,947 P.2d409,418 (199?). The objcairU

with ervidence to rebut the DirectoCs Repon as to

Howcver, I.C. $ 42-14t l(5) is sletrt as to thc

tho presumption rrised by the Direfiot's Rc,port.

of proof necessary to ovcrcome a precumptio4

when the "opponenrt introduces $bstantial oddence of

" Eongiwi v, Jmilson, 110 Idnho 734,738,719

Comment rc I.R.E. 301, Subetantial widencc

a$ a rcasonoble mind might accopt to support I
but less tharr a preponderanc€." Euants v. Hdra's,

934, 93E (1993). "When rebutted, the presurnption

of the prezumption retairts the burdan of

|later Right Owners. Inc,,l3Q ldaho it 745,947

o\rercome by the objector, thcn the claimant has the

each clenrent of r water right." L C. $ 42- t4 I l(5).

is rcbutted by competent evidencg the isgue is
l}

of the proof. $ee D- C*ig Lewis, Idahp-Trial

u Johnston TT IdEho 402,293 P.zd 945 (1956).

a special master's evidentiary view of en "objected

I
,i{

rif,
$
I
il
il
'trll
:{'il
I

:
:

l
,ii
riil
-l

,l
it
tt

It

the contcnt of ths Director's Report, who filed the

of going forward with the evidence), and to which

is directcd (i,e. the scope of the objection)

of a Special Mnster's Report or Recommendation

hgc 6
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by the District Court is likcwige

wbcase(r).

Spcchl ltlestcr'g Rcport or
Illtnctor'r Rcport)

r,c. $ 42-l4ll(4)

Director's Rcport be decreed as

lilowever, despitc the unyielding

discraion to rpply law to frsts

water dghts. State v. Higinson,

I.R.C.P. 55. ^Additionally, r.C. $

prrtial dccrecs for those portions

field if the district couc

outcome of fl gontested matter.

Spccial Mmtrr'r Rcport or
Dirsctordc Rcport)

Becausc the distrigt court

report, the findings offrct a$d

arrtomatically appror,ed in the

'43s,767 P.zd276,2z8 (cr. App.

Fncslure $ 2612 (1995),

Under I3.e.P. 53(e)(2),

other panios within fourteen (14)

masts's rcport.l It should be

rny prfty in thc rdfudicetion

t lf a Motlon to NtGr or Amcnd r
thc timc to filc a challcngc undcr
thc Motion to Altcr or Amend.

OdcrcrCbrllcqor
\\SRM\SYS I \CHAIJ.I.IQ\36.W}ORDER.
ut?3tg!)

May-26-00 1:50PM;
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Page 8
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t

influenced by thg pno.oOuiii hisrory'cif the particular

(er to the unobjcctcd to portlon of

to rnandate that the unobjccted to portions of the

Normally, this is s,$ctly what happens.

of this statute, the $RBA district court retains

rcnder its ou,n conclusions regarding unobjected to

Idaho 246, 258, 912P.26 614, 626 (1995), citing

l4l2p) allows thc distria court to delay cntry of

the Direfior's Report for which no objection has been

that the unobjected claim may be affected by the

(ar to the objectcd to portion of

tho duty to independently revieur a special mast6r's

of law containcd therein do not stand

of a chdlenge- Sec,combe v. W,eeks,l 15 ldaho 4.?3,

1989); C. Wrigk and A. Mller, EdcrilSrretrsejsd

objections/challenges may be served upon all

of service ofthe notice ofthp filing of a special

houroror, thet AOI(I3[a) providcs thrt t'filelluro of

purcue or participate in t Motion to Alter or Amcnd

Mrrtcr'r Rccommcodrtfuu ir timcly filed under A0l(l3)(a),
. J3(cX2) b expcndcd rurtil thc spccial mastcr flac a docirion on

I
I

I

I
I

I

I

I

hfc 7
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the Spaclal lhforfre.'s rhrll conrtltutc r wriver of the right to

ehrllcngc it bcforu the Judge"l

Application$ to thc distri* couft for "action u$on the report" are covered

byLR-C.P. 53(e[2), rnd are to

ofrstions svailabls. The court

whole or in part or msy receive

by motion. The court, after hcering, has a wide range

edopt the re,port or mey modrfy it or may reject it in

widence or may rccomrnit it to a special master

with instrucnions. I.R.C.P. 53 Whcre a challenge to a special master'e rcport ir

file4 r district court must hold a on the issucs raised therein. See Kiefier v. 
^Seas

Roebuck & Ca, 873 F.zd 954, 95 1d Cir. l9E9). Of course, the parties qould waive

oral argument and:rubmit the on tho briefr.s

Findirrgr of Frct of thc SPecid

In Idaho, the distria is required to adopt a special master's findings of fact

I.R.C.P. 53(c[2); Rdriguez v. Oakley Valley Stone,unlcss they are clearly €IToneous.

Inc,,l2Q Idatro 170,377,816 P. t26,333 (1991); Higley v. Woodard,l24Idaho 531,

S34, E6l P.2d l0l, lo4 (Ct. App. 1993). Exactly what is meant by the pkase "clearly

emon€ouq" or how to mcasure is not always easy to discern. The United States

2It may cccm enomalous tlat actual il a Motion to Altcr or Amend is a prelequisitc to a

Ruto 53(cXZ) challcn$ in tha SRBA, such a chellcngc or objection is not a prerequisitc o appellatc

3,435, 767P.?A276,218 (Ct App. 1989) (holding ttut
fiecdoru to findiqgs and conclueions ma$cr atE nS rcquircd to prc.serve en isilc frr aSPGal). Thc

foltowtng tct8ons, bmweq cttplafut apporcnt rnornely: FiEt, beffi$e dthe lergc and mmplex

nmrrcof thc sRFAlitig$ion, and the thato hrge nnmbcr of pertie may hrve an intcrest in n
pertlcular isnrc or rrrbcnrs btfurt a mastcr, it ie nccusury for thos intcregted panier to iurolvc
tbcruch'sin tho gpccial rne$cr, at hsstst thc Moiiou to Altcr or A.mend nagc.

Scc AQI (llXa). l0 rit bock and vait for the sp*lal mastcr'c fioal rqpoft atrd

tfrcn fil€ a challcngc with tbe diltriot
district court har the irffirmrtivc duty

wurld carrrc urtjuetifiablc cxpensc arul dclay. Sccqnd, tlrc
indspcndently rwierr the sFcciel master's repon (fnaspcsdve of

whcthcr it has b€€n challcugpd) ulng clcady cnotr$our stadard rs to findings of fact nnd a frcc

nn'icw of the concluslons of law. nrch rcrnler* tlre distrist couft may, on lts own i;1i1il1ivq. 3dont,

modiry, or r$cct thc rcfon' rcccive evidcncc, or refer it back to the speial rltast€r. ln cnnua$ au

appcllolc court -which ir not r fhc't cwrt - ir limited m thc rccord before it in dcciding whcihs
tlrc tlal oourt't firdinP rre cJeerlY end/ot whcthcr thc conclueions of law qre incorrect.
sIf m partyflcr a clullcnP m a mrstcrE rcpofi and rtcommsndalion, thc court rrrill not uruelly

botd e hcariag undcr I.&C.P. As t prrctlcal mruer, nrch ! hcnring would accompliah littlc, if
arythitrg, it uuuld mtbc sr cfficlcnt
the litigants.

ofjurticinl nmurw$, and would create unncc$ssf,ry cxpctuc for

OdcrmCtrllcrlcr
\\gFEA\SYS I\CI{AILI{GB6ffiTORDER'
llmt94 Prgo E
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Suprwre Court has stated that *

addonce to support it the

and firm convtction that a.

U.S. 364, 39s (194E). Afederal

It is idle to try to
erToneouso; oll that can

though it wiil hesitate
that of an
reverge it most

U.,.9, u Alumirum Co.

A special rnaste/s

considerad to bc the fuidings of

at 435, 16? P.zd rt 278; Higley,

district court'$ standard for

whether they are supported by

Sec,combe, I I 5 Idsho rt 435,

104.

In other words, a

',ln{o I"R.C.P. 53(eX2)iust as

in a non-jury action, i.e. uoing

reviening findings offact, does

Mller, Wrq $ 2614; Zenith

(1969). The mere frct thst on

different rwult does notjustify it

'Srrbctanlial docc rffi mean thrt thc
be of guch eufiicicnt Ararulty and
whctlrcr it h by a jury, trial judgc, or
druch qrrurtity or quality thnt
ltcrroftns, n rpocial rnanegfndittgc
raoronable minds conlrt trot eom6 to
Storuc, Inc,,9lldnho 732, 5lE P.2d I
P.2d 934, 939 (1993).

OndcrmChrlh4cr
\\TRBA\,SYS I\CTIALLNO\3Sffi3ORDER.
llrm/90
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finding is 'clearly erroncbus' whe4 although there is

court on the orrtire widence'ii left with the dcfinitc

hasbencommittcd." U.t z tI.9. @pwnCo.,33l
ofappeals stated as followsr

the rnearrirrg of the phrase iclearly

profitably ssid is that sn appellate court,
to rcvcrE€ the findings of a judgs than

tribunsl or of a jury, will nevertheless
and only when well persueded.

148 F.2d 416, 433 (2"d Cif. 1945) (L. Hand, J.)

which a district court adopts in a non-jury action are

district court. I.R.C.P. 52(a); Seccunbe, t l5 ldaho

Idaho at 534, 861 P.2d at 104. Consequently, a

a special rnaste/s frndings of fact is to determine

a although perhaps conflicting, evidence.

P.2d at 278; Htgley,l24 Idaho at 534, 86t P.2d at

district coun reviews a special master's findings of fact

appellate court reviews a district coun's findinge of fhci

"clearly erroneou$" standard. An appellate court, in

consider and weigh the widencede novo. Wright and

Corp, v. Hazleline Research, hnc,,395 U.S. 100, 123

same evidence an appellate court *ight have reached a

setting a district qourt's findings u;ide. Amadeo v.

wat uncontndictcd- All that ls required ir that thc widertct
wlns that rcaconable rtnds cauld mrrclude that the lindiag -

mastcr - was prop€r. It is ilot nccessary thet tho widtncc be

mlndr must conclude, only that thny could conclude.
erc Froperly rsjEctcd only if thc widcncc is so we€k ftat

ESnrc conclusion Orc ryecial meatef reached- Mannv. &fa*ay
(1974); see aleo Evans v. Haru's Inc., 123 [da$o 473, 478, U9

t

fTFc a
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Zant, 486U.S. 214, 223 (1988)' reviewing court may regard a finding as otearly

crroneous only ifthe finding is rdcqu$e widentiary support or wos induced by an

ef,ronoous view of the law. rnd Mllcr, $tpra. S 2585.

\ilith respe$ to stipulatcd I.R.C.P. 53(eXa) provides that when parties

of faut shall bc final, only quastions oflaw arisingstipulate that a speoial mectey'r

upon the raport shall thcrcafter

district court).5

considered (meaning frecly reviewable by the referring

Thc partiec src ontitled to rstual review and examination of all ofthe evidence

in the record, by the referring

clearly elroncou$. Lochlin v,

court, to determine whether the findings of fact are

CoIor Cory.,429F.2d873, 876 (7'h Cir. 1970),

cert dcnied,9l S;Ct. 582 (1971

In the application of thc principles, due regard must be given to the

opportunity a special master had cvaluate the credibility of thc witnesses. I.R.C.P.

F.2d t32,134 (l':Cir. 1966).

Proccdure 52(a), inferonces ftom documentary

of the finder of ftct as inferences as to the credibility

of witnesses. Anderson u city,470 u.s. 564, 574 (1985), The rule in ldaho is

less clear. Professor Larris that "[uJnlike Fed. R. Civ. P. 52(a), IRCP 52(a) does

t Rcadlihnlly, thil rulc aholutcly a rtfrning district cout to accept stlpulatcd ftcts wittrout any
qucrtion. Whilc thiswouldbc thc in tlrc €Bt mqiorlry of csEcs, it is logical that $e intcnt of this
ruleis much likc tha:'uncuffadlced rule'dcrriderrcc. This *nrlc" is that *ltlbc.^,,

I
te#mony isumntradlcttd tcetirlrony d a Hedible

'futcruntly impr$ablc, or nrdcrcd so

mut bc rcccptcd S thc tier of fact unlcs thc

impcachodby ary of thc ttudes
hcte rnd circum$anocs drsclorcd at ths heerhrg . . . or
ths lAw.' Faberv..srale, l0? tdaho 823, 824,693 P,zd 469,

{70 (Ct. App- 1984); cltlng Dlnncn v. 100Idsho62A,625427,603 P,2d J?J, 381.82 (1979). ,Ses

al.ru Rusc v. Bmwn, 96 ldsho 169, 171 529 p.2d 765,769 (1914\ C'[TlhE trial court must acrcpt sE truc
the poddve, urrcontradicad tectimony a crcdibls witness, unless his tcrtimony is irrhcruntly improbnblc
or impeached"); Raemt v. Grccn Fzrms,lnc.,91 Idaho J9l, J93,54E P.2d85'l, E59 (l!?6)

m4y r€jest uncontmdictcd rcnirnony of a wirness if thcfThc diCdct court, sittirg ss r uicr
testimouy lc inhcrently improhablc.'); lfood v, Hoglund,lSl ldlho 700,703,96JP.2d 383, 386 (199E)

ftlr ha5 long been rco8nizcd thnt a wltrcasfr rcsimony ir inhcrcntly improbablc, or rcndcrcd so

by fific and cirsmstrneg dirclomd tdal, thc txicr of hcr must acccDt aE lruc tlre podtfure.

uncontradictcd teatirhony of n ctediUe '); \Vrighr and Millcr, fseral Practice ad*"Frocdue $
ff86 0995) flfhe court resd not srrcn unoontadlcted e{td uninrpcaehed tcstirnony if it is from an
intircflod gflrty or is itrt*rcntly '). Il,cnce, r rcvicrring dirtrict coun, through ltg inhcrant
porcff and cining at thc final arbitcr all thc irsucs, could rvJcct stipulatcd facts which wcrc inhcrendy
improbable arrilor which would result

ffictmChlla5cr

Irrflln

a$aud bcing perpetrated on tbe coutl or on oilrers.

htc l0
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not orplic,itly stato thst the

on doqrmqrtary es well as

erroilc.oid; $endard ofrwiew applies to findingobssed

evidence. Howerrer, the Court of Appeals has held

thrt it does, rebing on the ldrho Handbook." LGtris, Idrho Trigl Hrndboqlq $

;i. i4 (i995), citirlg Treastre Plunbing & Ileatingv, furth Renurces Co.,ll5

I gEE), cfiizg Idaho Appeliate ltundbook $ 3.3.4.2.{daho 173,766P.2d 1254 (Ct.

The party chellenging tho of frgt has the burden of showing error, and a

rwiewing court will rwiewthe in the light most favorable to thc prevailing party

Ernst v, Hememuoy ad Moser Inc,,l26ldaho 980, 987, 895 P.2d 5El, 588 (Ct'

App. 1995); Zmottiv" Cook, t Idaho I 5 l, 153, 922 F .Zd 1077 , 1079 (Ct. App. 1996)

{fonclusionr of l;rw of the Mastcr

of rwiew relative to findings of frct, a special master's

upon a district court, rlthough they are expected to be

oourt to adopt a special ffiastc/s conclusions of law

only to the cxtent theY correctly

378, Et6 P.2d at 334; Htgley, I

the lrw. Oakley Valley Stone, |rc.,lZ0ldaho at

Idaho et 534, 861 P.zd at 104. Accordingly, a district

counrs (epecial master's) conelttsions nf lew ii one iii
free review. Higley, l24Idaho 534, 861 P.2d at 104. Stated another way, the

conclusions of lew of a special

erroneousn standard.

Lrbcl ir not Declsive

are not protected by or cloaked with the "clearly

Plainly, the label put on determination by a special master is not decisivc.

Therefore, if a finding is Es one of fact, but is in reality a conclusion of law, it is

fteely revicwable. Wright md

33E (s6 cir. 1975).

supta, $ 2588; fust v, Romine,Inc., 518 8.2d332,

hgc ll
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Mircd Qucrtions of frct rnd

Thcre is substantial that "mixed qu€stions of fact and law" ar$ not

protcctcd bry the "cloarlY
n stsndard and are fteely rwiewable. Wright and

lvfiller, ilFd, $ 25E9; U.$. v. 12 F.3d f,68,372(2"d Cir. 1993).

The Bottom Linc Regardirtg of Fact rnd Corrcluclonr of Law

The bottom line is that of fact srrpportcd by competent and substantial

evidence, and conclusions oflaw applyiag tegnl principles to thQ facts found will

be rustained on shallenge or . IutH&H Implemenl,Ine. v, Massey-Fet'gusan, Inc.,

108 ldaho 879, E6l" 7ozP.2d9l , 919 (Ct. App. l98s).

Standard of Review Rcgardlng or Exclusion of Evidence

A district oourt reviews a

evidencq including the testimony

master's decision admitting or orcluding

sr$ert witnesses, underthe abuse of discretion

standard. This is the s&me that is used by rn sppellate court to revieuv guch

decisions mrdc by e trid court. by otd thrugh Morrls v. Ihomas, 130 ldaho 138,

144,937 p.2d l2lZ,lZtS (l citing Burgess v, fulmon River Canal Co., Ltd,127

Idaho 565, 574,903 P.2d 730, (rees).

* In Barges,r, the ldaho Court articulated the following test for whsther a

tnel court (and likewise o special has abused its discr€tion:

(l) whether the trial eourt perceived the iszue a.s one of disueiion; (2)
whether the trial court rcted the outer boundaries of its discretion Nnd

consistently with the legal applicable to the specific choices avaitrable to
it; and (3) whcther the trial reached its dccision by an excrcise ofreason.

Burgess, I27 Idaho at 573, Rhodehouv v. Stutts,l25 Idaho 208, 213, 868 P.zd

1224,1229 (1994).

Atrial court, and a speciel master, may orclude or strike widence upon

the motiort of a perty r trial court or special master may exclude evidence

hgc 12
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ofibred by a partY on its orvn witho:rt r-motion to strike or en obicction rnade by

the opporing Party. Mowis,l30

Co, v. EtarMorning Mtning Ca-,

(lee2).

et 144,937 P.2d at l2I8, citing HeilaMintng

22ld*ro ?78, 782-83, 839 p.2d 1192,1196-97

In the case of atr incorrect regarding evidence, 0 ncw trial is meritod only if

lhe error tffests a gubetantial of one of the parties. I.R.C.P. 6l; I.R.E. 103;

Burgess, 12? Ideho rt574,903 P

Ir.Zd 1230, 1237 (1990); Morns,

at?39; Hakev. Delane, l17 ldaho 105E, 1065,793

130Idaho at144,937 P.2d at 1218.

;
i
i
I
I
I
I
{
I
I
I
a

:

v.
OT ISSUES BY NSGWI)

As prcviously mentionod,

Chollenge. It listed the issues as

filod one combined Amended Notice of

l. Numerous different claimcd a portion of the previousiy ciecree<i iv*aier

RightNo, 3&00003, and the quantity of the right has been allocated among vuious
parties. Are claimants ofWater Right No. 36-00008 barred ftom receiving

more thun the proportionsl sharc

to Water Right No. 36-00003?
thc 20 cubic ftct per secorrd ('cfs") origindly decreed

2. Abscnt the filing of in thc SRBA for Water Right Nos, 36-00005 and 36-
00019, .can Water Right Nos. 5 and 36-00019 be allocated to portions of Water
RJghtNo. 35-00003 in the

3. Wls it enor for the Master to recommend a diversion Eale based on a
gravity inigation annlysis wlrcn claimant's watsr right ls sctually exerciged in part
tluough sprinkler inigntion generally uses less watcr then gravity inigation? Was it
aror for the Special Mrster not address, by quali$ing language or by another legal

call, the water quantity associated with astual beneficialmcans, that in the event of a,

ugowill spply?

4. Ilave tho claimants the burden of persuasion with respect to the quantity
element as required by lfuln $ 42-l4ll(5)?

Ordct m CbrlluScr
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5. With raqpect to Water
purposc ofuse hara becn

1884?

6. Ie the Motion to Alter

As previously mentioned,

some withthe same or similar

sribcasds).

Subcrse 3C00003A, Clalmnnt

l. Since 2O,0 cfs wrs
Mortgage Eank v. Ifuho Pa+'er
Division of the Dictrict of Idaho,
claimants of water right 36.0003

bound by res judieatato t

2. Is the claimant of
litignting the quantrty ofwater

3. Where IDUIR has

clairnants of the 03 Right, and

otherwise contest any othcr
nght to contest IDWR's quontity

4. Wherc several pafiics
should each claimint ofthc 03
quantity to the 03 Righr
results in SRBA decrees that

5, Where sev€ral pnrties

should parties in the SRBA who
prove which claim to the 03

Rigla in the SRBA?

6. Does a decree for
impcrmissible enlugement to the

Ordcr on Chrlhapr
T\lRBA\sYSI\CIIALIJ{GB6-MORDER.
nrll/f'
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I
i
I

ISSUES

No, 3G000038, should a frsh propagation
as of the claimcd priority date of September 10,

Amend governed by Rule J9(e)' LR.C.P.?

vI.
BY TEE STATE

State filed five (5) different Notices of Chgllenge,

stated and others with issues uniquc to the particular

Rcr

decreed to water right 36-000j in Netrt Int'l
, District Court of the United Sates for the Southern
Equity No. 1602 (1932) ("New Irrt'l Decree"), ar€

the N,ew Int'l Dccrce (the "03 Right") in the SRBA
total of20 cfB berween them?

right 36-00003A bound by res judicara ftom re-

to inigrte her propertf

the firll decreed quantity to the various
clairnrrrt ofwater right 36-00003d failed to object or
to the 03 Right, has the claimant effectively waiv+d her

for waref right 36-000034?

the $RBA have collectively over+laimed the 03 Right,
be pcrrnitted to prove their entitlement to the
ofthe other claimants to the 03 Right even if this
the originally decreed quantitfl

the SRBA have collectively over-claimed the 03 Right,
not claim a portion of the 03 Right be required to

is exceggive in order to avoid over allocating the 03

than 0.41 cfs for water right f0-oo003A constitute an
Nght?

h5e l.t
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7. Did thc Special Master
00019 from the Ncw Int'l Decrce

Int'lDGcrc€ in the
rilcre flot clairned?

9. Does tho allooation bY

prior decrec absctlt a qlaim for
$ 42.1409 and tho due process

10. Docs t docrce for
impcrmitsible enlargunent to
Decree?

inigrte her proPerty, has

through testimony that a

for watet right 36-00003A wen though theso rightr

Spccial Mester of uncleimed urater rights ftom a

rights in the SRBA impermiseibly violate ldaho Code

of other claimants in the SRBA?

than o,4l qfs forwator right 36{0003A constihrte sn

right 3C00005 and 36.00019 from the New rnt'l

prograrn detetmines that quantities ranging from I to
irrigate the property?

er

:
I
t
t
I
I
I
t
a

t
{
I
a

:

L Did the special err ln concluding thnt the ldrho Department of TVater

Rcrcurces rhould have wrtcr rights 36-0m05 and 36-00019 ftomtheNew

ll. If Claimant is to reJitigate the quantity of water necossary to
met her burden of proof as to the quantlty element

i2 inches per tcre could be used

Rclicf Rcquestcd

The Stote of Idaho requests that this Court decree water right

36-00003A a^s recommended by

$ubcrsc 3&000038, Cleimnnt Kingrton rnd/or Kingston Properties, L.P.

l. Since 20.0 cfc wos decreed to weter right 36-00003 in New Int'I
Bankv.IfuhoPower District Coafi ofthe United States hr the Southern

Division of the District of In Bquity No. 16o2 (1932) (New Int'l Decrce"), are

clsimants ofwater right ftom theNew Int't Decree (tho *03 Right") in the
cumulative total of 20 cfs between them?SRBA bound by resiudicatato

2. Is the claimant of right 36400038 bound by resiudicata from re-

litigating the qusntity ofwater to inigate its propenf

3. Where IDWR has thc lull decreed Eirroui]t to thc vafious

claimants of the 03 Righq and clairnant of water right 36-000038 feiled to object or
to the 03 Right, has the claimant effectively waived its
rccommendation for water right 36-000038?

otherwise contest an/ other
right to coflcst IDWR's

OdcrmCtnlloqct
\SRBALSYS I\CHA LLNO\3ffi ORDE R.

il23/00 h3c t5



Sent By: IDAHo DEPT 0F WATEB BESoURCES; 2O832754OO; May-26-00 1:54PM;

4" Where rcvaral Psrties ths SRBA have colleotively over-claimad the 03 Right'

Page 1 7

should each claimrut of thc 03

qtrsnrrty to thc 03 Ritht
rc$tks in SRBA dccrees

should partim in the SRBA
prove which claitn to the 03
D.i,3bs in the SRBA?

be permitted tgprovc thcir chtitlcrnent to the

ofihe odher claimants lo the 03 Rieht even if tNs

the originnlly decrccd quantity?

not claim c portion oftho 03 Right be roquircd to

orcessive in order to avoid over allocating the 03

thrt

5. Where scvsral Pafiies rhc SRBA have collcctively over*claimed thc 03 Right'

who
l$

6. Does r dccree br than $.0 cfs for water right 36-000038 constitute an

impermissiblc enlergement to the Risht?

7. Did the SPecial efr
3640019 from the Ncw Int'l

S. Did the Speoial err in concluding thet the Idaho Department of Water

Resourscs should have water rights 36-00005 and 36-00019 from the New

Int'lDecree in the

were not claimed?

for water right 36-000038 even though these rights

9. Does the allocation
prior dccree absent a claim for

$ 42-1409 rnd the due Process of other clairnsnts in the SRBA?

in his finding that water rights 3640005 and

rnd the 03 Right sll share the same plece ofuse?

the Spccial Master of unclaimed water rights from a

rights in the SRBA impennissibly violate ldaho Code

than 5,0 cfs for water right 36-000038 constitute atr

rights 36-00005 and 36-00019 ftom the New Int'l
10. Does a decree for

impennissible enlargement to
Decree?

I l. If Claimant is to re*litigate tho quantity of water necessary to

inigate hs ProPer,tY, has mst its burden of proofas lo tho quantity element

through testimonY thet r program detcrmines that quantities ranging ftom 0,5 to

6.5 inches pcr acre could be to inigrte the proPertY?

12. Does Idaho Code $ 142?(lXb), the legislative findings portion of Idaho

Code $ 42-l42l, permit tho of water right 36-000038 to add purposes ofuse to

the 03 night indcpendent of a from IDWR?

13. Does tho eddition I year-round frsh propagation u5€ to the 03 Right

constitute and imPermissible to the 03 Right?

14. Docs Idaho Code $
liccnses?

142'l apgly to "vagud'elements in prior decrees or

Otdcr qt Clrllcttlct
\\SRBA\SY S I \CI{ALLNOSF ffi I3ORDE R.
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,l
I
I
I
I
I
I
I

15. Can ldsho Code $ 42-
decreed or liccnsed watsr rights?

ever be used to add purposei ofuse to pdor

16, Has Claimant m€t its
used for fish propagation?

of proof as to the quflTtity of water beneficially

Rellef Rcquc$tcd

The State ofldaho rcquests that this Court decree water right 36"

000038 aE reconrm€nded by

Subcases 3G00001C rnd Cleimrnts Lynn nnd Knthy Brbington

L Since 20.0 cfs was decrccd to wf,ter right 36-00003 in New Int'I
Mongage Ba* v, Ifoho Power , District Court of the United $tates for the Southem

EquityNo, 1602 (1932) ('New Int'l Decred'), areDivision ofthe Distrist of ldaho,
claimants ofwater right 36-00003
SRBAbound by risjudicatato a

the New Int'l Decree (the "03 Right") in thc

2. i*ethe claimants of rights 36-00003C and 36-00003L bound by res
of w&ter necessary to irrigate their properqfjudicata frorn relitigating the

3. Did thc Special Mastcr in considerins any evidenco concerning the clairn to
water right 36-00003c since no objections were at issue at the time of triel?

4. Where IDtv\lRhas the fi.rll decreed quantity to the various
clarmants ofthe 03 Right, and the aimants ofwater rights 36-00003C and 36-00003L

any other clairn to 03 Right, have the clsimantsfailed to object or otherwise
eftctivdy waived their right to
3640003C and 36-00003L?

IDWR's quantity recommendation for water rights

5. Where esveral partier the SRBA have collcctively over-clrimed the 03 Right,
should each clairnant of the 03 be permitted to prove their cntitlcment to the

of the other clsimflnts to the 03 Right even ifthis
the originally decreed qrrarrtity?

quantity to the 03 Right
results in SRBA rlscrees that

6. Where spveral pffties
should parties in the SRBA who

mulative total of 20 dsbetween them?

the SRBA havc collectively over-claimed the 03 Rrght,
d not clairn s portion of the 03 Right be required to

excessive in order to avoid over allocating the 03proYe which slaim to the 03

Right in the SRBA?

fficr qr Chrllcrte*
\\SRBA\$YS I!CF[ALLNG\36OruORDER.
llmE) hgc l7
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?. Does a decree for more o.3 cfs for weter right I6-OO003C constitutc arr

impermissible enlargement to the r[ntt

Page 1 g

L Does r'decree for more 0.43 cfifor water right 36-00003L constitutc art

impermissiblc cnlargement to the Righr?

9. Did the SPccial Mastcr
000t9 ftom the Nelv Int'l Decrce

in his finding that water rights 36-00005 and 36.

the 03 Nght all shrre the samc place ofuse?

10. Did the Speoial err in concluding that the Idaho Depanment of Water

Resources should have comider€d rights 36-00005 and 36*00019 from the New

Int'l Decrce in the for water rights 36-00003C and 36'00003L even

though the'se rights were not

I l. Does the allocation bY thc Special Msstcr ofunclaimod watcr rights from a

rightr'rn the SRBA impermissibly violrto ldaho Codeprior decree obsent a cleirn for
$ 42-1409 and the due Proc€ss

12. Does a decree for
impcrmissible cnlargemcnt to
Decree?

13. Does a decree for
impermissible enlargernent to
Decree?

of other claimants in the SRBA?

than 0.3 cfs for water right 36-00003C constitr$e an

rights 36-00005 and 36-00019 from theNew Int'l

than 0.43 cfs for uxater right 36-00003L conetitute an
rights 36-00005 and 36-00019 from the New Int'l

14. Docs the cornbining water right 36-00003C and water right 36-00003L

require an application with pursuanttoldaho Code $ 42-2222

15. If Claimant is to cornbine water nghts 36-00003C and 36-00003L

arrd to relitigate thc quantity of nec€s8f,ry to inigate their propcrty, havc the

claimartts met their burden of as to the qusntity clement thnough testimony that a

computc,r progranl dEterminPs quantities rnnging frorn 1.25 to 15.75 inchcs per tcre

could be used to inigate the

Relicf Rcqucstcd

The State of ldrho requests that this Court decree water rights

36-00003C and 36-00003L es wata rights, eech as recommended by IDWR.

fficrmCtdlm$s
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Suhcrre 3600003F rnd Ckimentc Itoyt rnd Roric'slmcoe

L Since 20.0 cfs war decreed to.water right 36-00003 in Nsw Int'l
Mortgage Bank v, Ifuho Pot+'Er , District Court ofthe United States for thc Southern

Equrty No. 1602 (1932) (New Int'l Decree'), areDivision of tho DiEtrist ofldaho,
claimants ofwntcr dght 36-00003
SRBA bound by res jadicatdto N

thcNcw Int'l Decree (the "03 Right') in the
totsl of 20 cfs baween them?

2. Arethe cleima$ts of rights 36{0003F and 36-00003M bound by res
of wlter necessary to inigate their propcny?Judicata from relitigating the

3. Did the SpccialMastcr in ooneidering any evidence concerning the claim to
water right 36-00003F since no objections ryere at lssuc at thc time of uial?

4. Whore IDWR has tho full decreed quantity to the various
claimants ofthe 03 Right, nnd of watcr rights 36-00003F and 36-00o03M fiulerJ

claim to the O3 Right, have Claimants effeotiwlyto objcct or otherrrisc cont€$t en!
waivcd their right to contest
00003F and 36"00003M?

's qurntity recommendation for water rights 36-

results in SRBA decrees that

fage lu
t
I
rt
I
I
t
t
I

:

5. Where several parties the SRBA have colleotively over-claimed the 03 Right,
should each claimant ofthe 03 be perrnitted to prove their entitlement to the

of thc other claimants to the 03 Right even if this
the originally decreed quantity?

quantrty to the 03 Right

6. Where se;'leral parties

should pades in the SRBAwho
the SRBA have collectively over-claimed thc 03 Right,

not claim a portion of the 03 Right be requircd to
prove which claim to the 03 Right is e*cessive in order to avoid over allocatirrg the 03

7. Does a decree for than 0.8 Efs for water right f 0-00003F constitute an
impermissible enlargemcnt to the Right? ,1 I

8. Does e decree for than 0.50 cfs for water right 36-00003M constitute an

inpermissible enlargement to the Right?

9. Did the Special ldaster in finding that weter rights 36-00005 and 36-000019
from the new Int'l:Decree and 03 Right rll share the same place ofuse?

10. Did the Special

Resources should have
for water rights 36^00003F and 36-00003M evem

though these ngh$ wete not

err in concluding that the ldaho Departmeni of Water
water rights 36-00005 and 36-00019 from the New

hgo 19



Sent By: IDAHo DEPT 0F WATEH RESoUBCES; Z0BO27E4OO;

prior decree absent a claim for
i: 42-1409 and tho due procers
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ll. Does the allocation by $pccial Mastcr of unclaimed water rightE from a
rights in lhe SRBA impennissibly violrte Idaho Code

14. Doer thc combining water rights 36-00003F and water rights 36-00003M

require an application with DWR to Idaho Code $ 42-2221

12. Does a decrce for'
impermissible efllargemcnt to
Decreo?

13. Does a deceo for
impermiesible enlargement to
Decree?

15. If claintant is

rnd rclitigate the quarrtitY of
m+ their burden of proof rs to
computer program : detcrmines

Division ofthe District of Idaho,
daimnnts ofwater right 36-0003

of other claimants in the SRBA?

thsn 0.8 cfs for water right 36-00003F constitute art

rights 36-00005 and 36{0019 from theNcnr Int'l

thrn 0.50 cfs for water right 36-00003M constitute rn
rights 3G00005 and 36-0001.9 from the New Int'l

to combinc w&ter rights 35-00005F and 36-00003M
nccclsary to inigate their propefty, have the clnimrnts
quantity qlement through testimony and that a

quantities rangirtg from 0.90 to 12.5 inches per acre

the New Int'l Decree (the "03 Right") in the SRBA
total of20 cfs between them?

could be used to irrigate the

Relief Requested

fhe State of ldaho requests thst tiris Coun decree waier rights 3'6-

00003F and 36-00003M as water rights, each as rpcommended by IDWR.

Subcrse 36-00000K' Cleimant Klngston end/or Kingrton Properties, L.P.

l. Sirtcc 20.0 cts was decreed to water right f 6-OOA1 in New Int'l
Mortgtge Bank v. Ifuho Power ,, District Court of the United States for the Southern

Equity No. 1602 (19f2) ('New Int'l Decree"), &re

!:ro';nd by resjudiutato a

2. Is the claimant of right f0.00003K bound by res judicata from re-

titigating thc quantity of watcr to inigate its property?

3. Did the Special M err by recommending a larger number of acres than

objcction was filed to the place of use for water rightrccommendcd by DWR when no

36-00003K?

4. Wherc IDWR has the full decrend quantit,v tn the vari<rus

claimants ofthe 03 Nght, and

frcr m
I\SRBALSYS
lrfr19

of watcr right 36-00003K failed to object of

Prge 20
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otherwise eonte$ anY other claim the 03 waived its ritht
to contest IDWR'3 quantity

3. Whcre swerel partier in SRBA havo colledivoly over-clsimed the 03 Right,

should each clsimant ofthe 03 be permitted to prove thcir erttitlemont to the
ofthe other claimflrits to the 03 Right even if this
the originatly decreed quantity?

quentrlv to the 03 Right
rtsults in SRBA decrees that

6. Whcre gworal parties in the SRBA havc collcctively over-claimed tho 03 Right,

should panies in the SRBA
provc which qlaim to the 03

R.ightinthc SRBA?

who not claim a portion of thc 03 Right be required to
Nght excessive in order to avoid over sllocating the 03

7. Does a dccree for more 0.03 cfs for wster right 36-00003K constitute an

inrpermissible enlargement to thc Right?

8. Did the Spcoial Master in hic finding that water rights 36-00005 and 36-

000019 fromtheNew Int'l and the 03 Right all share the same plaoe of use?

9. Did the Spccial Master
Retources shquld have considercd

in concluding that the ldaho Department of Water
rights 36-00005 and 35-00019 from theNew

Int'l Decree in the
were not claimed?

for water dght 36"00003K even though these rights

10. Docs the allocation bY the $pecial Master of unclaimed water rights from a
prior decree absent a claim for
.$ 4'2-1409 and the due process

rights in the SRBA impermissibly violate ldaho Code

of other claimants in the SRBA?

11. Doee a decree for than 0.03 cfs for water right 36-00003K sonstitute an

rights 16-00005 and 36-00019 ftom theNew Int'lirnpermissible enlargcrnent to
Decrec?

I

12. If Clsirnant is to reJitigate the quantity of water nece$sary to
inigate its propcrty, tras Claimant its burdcn ofproof as to the quantity elernent

through tsstimony that e pregrsm determincs that quantities ranging from 0.5 to
6.5 inches pff rcre could be used irrigate the property4

Rclicf Rcquested

The Stats ofldatro requests thet this Court decree water right f 6-

00003K as reoommended by

Ordcr m Clnlhnger

i_1t?5'tfi PrtcZI
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CA

In their Rcrponse Drief to
categorieed the issues as the

l. Are the Challengers
r.ffrmative dcfenso ts being

YII.
OF ISSU-ES BY CLAIMANTS

st pf,ge lZ, the Claimants have broadly

from asserting /es judicata or any other
the quantities resommended by the

of
Specirt Ivftst€r in thc abgence of objection Pnor to trial?

I when

msny they declined the
trial and no objection$ lvere

participate in the

Master's Findings of
4. Is there sub

facr?
stantiol in the record to support the Special

5. Did rhc Special properly epply Idaho code g 4z-t42? in theserubcases?

vm.
OI'HSUES EY THE COURT

Bccause many ofthe s irsues apply to more than one subcasg and because
some of thc NSGIVD,s issuee are the cemE as some of the State,s issues, theCourt has consolidated and tho issues as follows:

Irsue No. 1: Are the claimants the 03 right bound by the New Int'l Decrce to apercentage share ofrhe 03 right, cumulatirre tohl ofwhich cflnnot exceod of2O cfs?
Issuc No. 2: Does tho ftilure of Clairnant undcr the 03 right to obje* io ccnnpcti

2. Was it:enor for the
rumbers 36-0000i and 36_000
IDWR?

{aste,r to consider unclaimed water rinilrt
the clairn numbers had been assi;ujTy

CA

4

cls,irns urrder the 03 right
recommendation for that s ol,rfn claim?

a wriver of the right to contesr IDWR's quantity

Ircue No. 5l Where the have collectively over-claimed the 03 righr, shoutd

r rti

OnftroChllerpo
tsnsrsvs t rcrlALLNoBG(mnoRDER.
tuan99

Pr4rc?
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othef psrtica in thc SRBA be to under the 03 rigfrt is (are)orcessiv,c in order to rvoid

Irruc No. 4: Absent the Iiling of tn the SREA for the 05 and lg rights, cflr $uchrights be used ro covcr of thc O3 right?

Icsue No. J, prrt l: Was it for thc Speciat Master to recommEnd a diversionbryed on r gravity inigation rate
m pan tluough rprinHer

whar the Clnimant's water righr is actutlly exercrsedwhich generally uses less W0ter than graviry inigation?
.$s*tre No. $ Pert ?l Was it the Special Master not to address, by quaftgingianguage or by another legal tlut in the event of fl water call, the water quantitya"csoci ated with rctrrrl beneficiat will apply?

Irsuc No. 6: Ilave the Claimants
llelurden ofposuasion with respect to the42-l4I I(s)? 

-rrl" 'wDvs\'r requ&tity element as requircd by L

I*rue No, ?: Doeg a decree for than X cfb for water
to the 03 right?

n?ht 36-00003(respective split)constitute impemissible

Lrsuc No. t: Does the
rigftt 36-00003F with 3
42-222?

Issuc No. 9; Is a Motion to Alter
governcd by I.R.C.p, 59(e)?

Amend before a special master in the SRBA

Iscue No. l0: Did:the $pecial crr in oonsideringclaim to weter

Page 24

$

combining warcr right 3600003 C with 36-00003L, andrequirc an application with IDWR pursuant to I.C,$
water

4lr3sue st time oftriot?
right:0o0003c 36-00003F stnce no

any evidence concerning the
outstanding obj ections fuere

Jrssue No. ll: With resp€ct to right
as

purpose ofuse hsve been
1884?

No 
.36.000038, should a fish propagation

ofthe claimed priority date of Septernber I0,

I
t
I
t
a

I
a

I
a

a

a

Otdcr on Ctrrltcrnm
\\sxnAlsysr\ctiit t ncuo.omoRDER.Doc
ltrzJng

Parr?r
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x.rHE INTERNATIONAL DECRtrE

Thc claims to the wamr
decrcc cntercd inMw Intl

at icsue in these challenges are derived from the

United S&rtes for the Southem

Bank v. I&ho power Co.,Distrist Court of the
of the Di$trifi ofldaho, Irr Equity No. 1602(1932) ('Nerv Int'l Deucc,). a rwiew ofthat decree, it sPpears to the coun thst theplaiiliffthcrein, New Mortgqge Banlq received three water rights, two fromRiloy Crcek and one ftom Crcclg as dascribed on pates 2 and 3 of theInt'l Decree. The third right, Billingsley Creek and described on page 4 of the l.iew

New

Int'l Docree, was assigned the right number 36-00003 (the *03,, 
right) by IDWRprior to the SRBA rdjudication

1999). It hag a prioriry drte of
Afituvit of Steve Clelland fl 3 (Oaober lS,

10,
decreed in the New Int,l Decree.

1884. Numcrous other richts were alsc

listod es the fifth righq for f cfs

In order of
Billingstey

listing

Creek with a priority date of

in the Decreg Amanda J. Gooding is

lq lSS4. This right war Septernber
number 36-00005 (the.,05,, right) by IDWR. Theninetcenth and twentieth rights in the Ncw lnt'lDecree were to Harlan Bellfor 2.16cfs from Billingslcy Creek End ds ftom Riley Creelq rcspeotivcly. These rights wcrerssitned numbors 36_000t9 (the 19" n'efir) end 16_00020 (rhe *020" right) by IDUIR.

.', .

Oadcro

ttrSM
Clptto*.t

Prgc 24
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The frllowing table thosc portione o{$e New Int,l Decreo which arerelevent to the$ Chdlenges:

Numbcr
Awigncd by

IDWR

follows

The places ofuse decreed the Neur Int'l Decree for the various rights sre as

3G00001,3G00002, md
SWI/4 ofNEl/4; NWI/4 snfa;sl/Z oflwl14;Nll2 of SWt/4Soction 27; SEll4ofNE NEI/4 of SEv4; Lots 4, $, 8, and 9, all inSection 28;Lots

Page 26

36-0000r

E; SEI/4 of SE l/4, all in Sec. 33; Lots 1,2,3rnd 7; SEI/4 NEI/4; Nl/2 ofNWU4, all in Sec. 34;SWI/4 of NWI/4 and of Sl{I/,t of Section 35, all Tov*nship 7Souttr, Range t3 E, B. M. Bar, Big Foot Bar, Union Bar and

tn

6For 
the ffm rhrcc rlglru listcd in rtrc Int'l Dccreg thc point of rilwnion te rlcccrlbed by quarrcr-quarhr*otion. For the remiiftg rt i5su9 thc point of diversion is dercribcd by drhh" To keep itdnple, frrslt tlrr dghs in tlnrborrc the point ofdiwrsioil lg drsribcd by ditch. The point ofdir,rrrion for tha Hunl Pipc, and ditdhcs ic partiorlarly dcsedbed in the NcwInt' I Findings afFactttBoctiom Z.

AIttrffEh fllc 020 righr i8 nor er iltcsc Challcngw, it ie lisrod in the above rablc hcausc it It€s
iretr

dccrccd in

Crdor oo

1,4, 5"
4, s,

Dtcncd to: fuantity
(cft)

Sourcc Polnt of
Diverriond

Prior.tty
Drte

Nou
Intornetional
Mortgage
Bank

t2 NIcy Crcck Hunt Ditch l, 1gg3Itfay

36-00002 New
Intenrationd
lVlortgrge

-Eilrh

t2 Riley Crcek Pipe Ditch October l,
1908

Ne$t
Interrr,ational
Mortgage

20

Creek Ditch 10, lgg4

36-0000s Amanda I. 3 Billingstey

Ditch I36.00019 Harlan Bell 2.16 BiUingslcy-
_Creek

E84Harlur Bcll 0.5 Rilcy Creelr Pipe Ditch October l,
1908

t t/23/99

thc Ncw Int'l Docrcc for thc placa of usc es the 0lg right.

hlc Zl
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Cornstock placer Mining
Lot 37, filed in U S, tand
Starr Hurrq, Jsck Rebbi:tt

m
7 South Range 13 E. B.
Mrp of Buckcyc Ranch

M., the sarne being
Ranch on file in tho

Tracts shown on

May-26-00 1:57pM;

or plat ofBuckwe
County, Idaho.

FclLle a/

olfico of the County
(emphasis added).

3G00005

South Half of Southwest (sl/2swr/4 ) and South HalfofSourhean Quarter (S I/4) of Seotion2T, Townsirip 7 Soulir R.ange13 E.B.M.

3C000r9 rnd t6-00020

Lots 16, in thc SWt/4 of SWt/4 oftheNwt/4 and Lots 27 nd37 inthe WI/2 of the NWrt4 the SWI/4, in Sec, 7S.R. 13E.B.27, Tu,p.

office the Recorder of
The ervidence is clear that, as decreed in the New Int,l Decree, the 01, 02, and 03rights all shrre the ssme placo of and this place ofuse is separate end distinct frorn theplace of use of the 05, 019, arrd rights. Note that the description of the place ofusefor the 01, 02, and 03 rights an odusion of certain lan&, which is in boldg'pefaco above. Note elso that placo of usc for the 019 and 020 rights is whollywithinthe place of use which is ffom the Ol,02, and 03 rights.s

the map
Gooding

rtruE9

Ptlv26
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xBRTEFEISTORY OF TEE 02,03r 0S,Oig, and 020 RIGHTS III TEE SRAA
3G0000t

Water right no. 36-00001 claimcd in the SRBA by Euckeye Farmr, Inc.
fBuclceyeFarms') on

place ofurc claimed was for
thc first thnee rights listcd in the
claimod a place of uso for thir
originnlly decrced in the New
byBuckcyoFsmc was tho 16O

ri8h0 in the New Int'l Decree.

diversion thm as decreed to the
onFebnrary 10, 1997, fora ofl
includes lS2 acres within the t

l, I98$, for a quantity of 12 cfs fiorn Rilry Creek. TIro
within thc boundarics of the plaoe ofuse decreed frr

trnt'l Decree. In additioq Buckcye Farms also
on lands outsidc ofthe boundaries of the placo ofuso

Mongags Decree, The additional ptoce ofuee clf,imed
which were decreed to Arnanda J. Gooding (the 0S

Farms, howarer, cteirned a difFerent point of
A psrtial dccrce was issued for this water right

2 cfs. The place of use deueed in the SRBA

right.

acre prace ofuse originafly decreed to Amanda r.Gooding in theNew Int'l

was for lands within the ofthe place ofuse decreed for the first tfueo rightslisted in the Nsw lrrt,l Decree. rdditio4 Br.lc,keye Farms also claimed a place ofuse forthis right on lands outside of the ofthe place ofuse originally decreed in the

s6-00002

Watcr right no.

September I, l9gg, for a

New Int'l Mortgage Decrec.

Buckeye Farms for right no. ,3

Farms was the 160 acres which

New Int'l Decree, Again,

decreedto the05 right. A
for a quantity of 10.45 cfs.

was clqimod in tho SRBA by Buckeye Farms on
of 12 cf,s ftom Riley Creek. The place of use claimed

claimed place of use was identicsl to that claimed by
l. The additional place ofure clairned by Buckeye
decreed to Amanda I. Gooding (the 05 right) in the

Farms claimed a differcnt point ofdiversion thqn a$
decree was issued for this wflter right on Much 6, I 997,

Thc ofuse decreed in the SRBA includes 152 acres

G.ttcros
\T8RBA

llmtn
Cbllstrgc

hgc ?
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withiu the 16O acrc plsce ofuse decreed to Arnanda J. Gooding in the New Int,lDecrcc.

36-{X'003

Warer right 16-00003 has split into numerous parts. Auached osErddbit AtoMemorwdam in gupport of ldaln'sMotion to AItEr or Anend (ftnl9, 1999)ir the followisg cliert ofthe 03 which is reproduccd herc to provids I graphic aid toundcrstanding the prucedural ofthe respcctivc rubcases involving thc 03 rights.

,/.r\l

Oadrr oo

:

t
I
I
I
I

Orln to
rhc 0t splti

Rlghrr

C[rrrcnt

Clrftnrrrt
€lriu

Acru
IDWRncc

CFS Acrcr
SMn c

Cfg Acru

A Rra l3 0.41 I3 1.6 l3
F Kingston l6 129 5.0 129 7,t6 129

c Brbington 30 lo 0.30 l0 r.62 24

D Ilartisorr l0 0.24 2 0.24 t.4
E Vernon 20 lo 0.20 5 0.20 6
r Sinmc EO 40 0.t0 40 2.56 5t
G Uoyrl ,40 20 0.re 3 0.t9 3

E ErckcyFarmr I 2.0 4s5 II.9 29A I 1"7

J Cadner Split

iilto

KL ITM

K Kingston ( 92 lo 0.03 I 0.92 7

L Eabingon .32 27.5 0.43 l4 0 0

M $imooe I 76 tE.5 0.J0 IE 0 0
TOTAIS

7 74t 20 526 26.t9 538.4

ut!3ty'

Ctrllcqrr

Prgc 2t
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r.'b

but they wcrc subscquently when NSGtllD filed an Ametded Norice of
Clnllenge on Augusr Aq 1999.

As to right nos. 3 (Vernon) and 36*00003G (iloyd), the evidence shows
that thcse righte have been moved to e new place ofusc outside ofthe original place of
uae for 3ffi0003. ffidnit of Clelladfffl t2-13. With rcspect to right no. 36-
0SO03G, a letter from H.F to Creorge Lemmon as water master (April 14,
1959) showg that 20 inches of ftom Billingsley Creek, with a priority date of
Septcmber 10, 1894, hrd been rnd moved to I new place ofuse. Id.at Exhibit 2. Apartial decree, with a Rule 54ft) was entered in the SRBA forrisht no. 36_
00003G on November 21, 1997. rcspect to rights no. 36.00003E, Steve Clelland
rttatfs in his atEdavit that the conffrmed that 36-00003E had boen purchase
frorn the 36-00003 right and to a new place of use.- Id. at t[ 13. The Special

irits issued a for right no. 36-00003E, bui a paniai ciecree iias ii,,i

The 03 rylit righte which

As to rightr 03D urd 03f, they

not rt iacue in thesc ctrailcnSes ere D, E, G, H, and J.
originally li$ted in NSGWD's Nottce of Clniienge,

t9 and 36-00020, no claims havc bcen made in the

for 4.O dr on i6 aCrCg. It r+as suboequently split into the

been entered.

As to rightno. n psrtid decree, with a Rule Saft) ceftificarg lryas
entered in the $RBA to Buckeye

a plrce of use of 260 acres. One

on March 6, !997, for a quantity of I 1.9 cfs, and
out of the 260 acres is within the place ofuse

originally decreed,to Amanda J (the 0S right) in rhe New Int'l Decree.
(auckeye Farms' water right for the cmdre 260 acres 

ry.,1g made under the 03 Rightqnd not the 05, 019 or 020 rights.

3G000I9 end 16;00020

As to watcr right

SRBAwhich correspond

that the places of use

LY* l+, 36d0003J was origiru[y
fS t, ana U dthts, 8rd ar nrctr j igelf

fretoClrllargcr

nos.

to these right numbers. However, as discusscd hcrcirl it appears
by the Spccial Master for right nos. 36_000038 end

!ltzy99

bcan rccomrncndcd ac diEallortdd.

Prrc 2g
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36-00003D include.land that are the place of uso originalty decreed to llarlan Bell(thc 0t9 and 020 rishts) in the Int'l Decrce.

)o.
STATEMENT OFFASI.S

issue. By the objeaion deadline

On Novcrnbrir Z, lggz,

ofMay I,

filcd Director's Reports irr each of the subcases at

objectcd to the Dhector,s
1993, cach claimant (ofthe 03 {ght) had

claims arc purportedly duived

their own claims. Even though all of the Claimants

ti8illt (03) (pqge 4 of thc Nsw Int

New International Mortgage Company,s third decreeA

September I0, lgg4, none ofthe

Decree) ftom Billingsley Creek wirh a priority date of
right. Thus, as poinred out in thc

objected to any competing claims under the 03
table above, the various clairnants,,over-clgi6g4,,this 20 cfs right by claiming a of 2G.7 cfg or by 6.7 cfs. Over the coursc of thethree yeare, variorls legal nflrt

subcasca to the Idaho Supreme

occurrcd, including the appeal in sorne of these

Hqgerman Subcases," 130 Idaho

That case, commorrly referred to as the n24

since IDWR was no longer a

947 P.2d 4Ag (lggl),held, among other things, that

COntested ttone ps1rr, strbCgses to

to the SRBA evidentiary hearings must be held in

Report.
clairrs which differed ftorn ihc Direcior's

Additionally, neither of ohribngers herein filed objection$ or responses, norhave they otherwise sought ro in thesc eubcases since the 24 HagermanSubcases dccision from the Court, undl thcMotion to Altcr or Amend stagewhen it came to lighr thar the Mastcr had recommended a total of 26.?g cfs forthere rightq whcn the ',03,,riglrts derived from the New Int,l Decree righ of 20 c,fs.In an atternpt to make up the (26.39 cfs - 20 cfs or 6,39 cfs) by hisrccornrnendafion which is .3 t cfs than claimed, thc Special Master reconrnendeddecreoing thc 3 cfs ftom 36_0000j
not allegedly claimed by anyone in

the 2.I6 cfs ftom t6-00019, both ofwhich were

6rlcr ot

lltz5,tw

SRBA and hencg nor reported by IDIVR, Ir

Fr4q trI
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slbuld bc notcd tlrat rhe places
it wts IDlllR who a*cigned thc

under the 05 and 019;idrr rno* clairne4 and thatrtrmbers.
Ofcoursg, as onc can discern ftom rhe Nottces ofChullenge, a host of$ther igsues rre also presented. it is hidy rpparent that the two pnmarytrigg€ring werts wcre the 6.2

by the $pocial Master, and the
(mom o$ this,overagc.x

Lastly, dcrpite clairning

ovcr-clainr, the 6.31 over.Glcim ultimately recommended
use ofthc n05'right 

and the ,,019" 
right to cover

ir void os to the chrin of title
right intfie Claimants.

rights pursusnt to the New Int,l Decroe, the record
respoctivc sharcs ofthe previousty dccreed watctr

DECISION
lhruc No. l; Are the claimentu the 03 right bound by thc Ncw fnttl Ilecrce to e
pcrccntagc rhrrc of thc 03 the cumulrtivc total of which cnnnot erceed of20
cfs?

The Clairncnts to the 0l are bound by the New lnr,l Decree to a cumulativetotal of20 cf* betrr661it16. water right clernenh decroed in the New Int'l Decreeare resjudicata as behveen the and privies to that Decreg and the Clairnants arebound thereby as to alty water
Court.to The New Int,l Decree is

clemcmr dctlnitivcly adjudged by the New Int'l

Challcnge. Because thcse cleims

progcnitor of thc water right claims at issue in this

morc rvaterto thfii thrn is

fnonr a prior dccree, this Court cannff allocate

purportcdly tracing the title to

from their origin. In other words, eash Clf,imant is

xII.

Int'l Decrec with an lEg4 priority
on which rhey are based. To hold

wntcf, riglrt baclc to thc third right listed in the New
and the rum of tho daims cannot excoed the 20 cfs

would be to allow the Claimants of the 03

lo The CliairnrnLr are nothund by thc Int'l Decrce asrc any wahr right clcrn€nts which wcrc
undcfincrl by that Dccrpe, Likcwisg rhe 4rc not bound by rhe Decre* as to refiti':i
right clflirns which do ng
Ordcr oo

utBEg

Purport to rcly that Docrc, if fny.
New Int'l

hgc 3l
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right lo unilaternlly expand thc
rncient priority datg or place an
righte collectively, not to o(ceed

element previously decreed, while maintaining the
trurdcn on the water master to adminiaer the

20 cB total.

cstablistrod by a

It is a longstanding rule law that a clairnant to a watcr right -_ which has been

such right. See e,g. IInion Mill
-- must show continuity oftitle in order to claim

Nevada)(l S97)frlho law is wcl

Mining Co, u Dott*g et. al., glF. 73, lO3 (D.
that the respondents cannot avail themsclrre of therishts ofthese carly settlers, with whom thcy heve in no manner connected themsclves bytitld), citing bbdell v. Hall, j 507 ; Chiatovich u Davis,28P.239,240 SalinaCrcek In, Co. v. fullna Stock ,27 P. 5ZB; Snith v. O,Hara, 43 Cal.371;BumiwnvtFreeno4 19 p. 761; Gould, $ 234; Black's pom. Water Rights, g 60; Kinney onIrr. $ 2i3. Where there is a in the chain oftitlc of a water right, the cleimantonly need tracc their title to such and is relieved from tracing the title all the wayback to the water right,s at least as to those elerilents of the water rightwere defined in the prior decree.

which

facle evidence ofthe nature and

the SRBA theDirector,s Report constitutes Pnmq

Implicir in this evidentiary
ofa water right. I.C. 4Z-l4H (4) (Supp. r9ee).

rcported, Ilowwer, in tho

is that claimant is the owner of the water dght a"

claiming owncrship of a greater

af issue in this Challenge, where rhe Claimants are
than that roported by the Director, the craimantsare neoessarily required to prove ownership.

Hence, in olaiming a of a prcviously decreed - and then subdivided _ waterright, each ofthe Claimants sre

OrUcr 9q

evmership ofa shffe of suoh Fach

to produce evidence which demonffrates their

qrirh the party to whom the water

Claimant has the burden to show privity of efinte
was originally decreed (i.e. New trnternationalMortgage Bank). Thir rnay be by showing eryresl convcyanccs of the water righr ineach dced or other conveying irr the chain oftitle. Ifall ofthc priorconyoyances are silent regarding portion of any water righf that is appurtenant to aparticular Claimant.s land, therr opcration oflaw that Claimant would receive apercentflge share that correlates to thc amourtt ofland rcccived. Crout v. Carlson,lOTIdalro 461,467,690 p.2d 916 (l

493,276P. s64

III?3,r{p

Chrllalrr
); Hmt v. Bremer, 47 ldaho 490,

PltE 32
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(1929X"A division of a tract of
rercrving the water right, works
dividcd."). On the othcr hand

or most ofthe water rights, and

less water. Io any Event, tho

quntity ofwater flecessary to
f,cm e. prior decrec. For
morirnum quantity thrt can be

000034 Of coursq thc Dirsctor
than ruch p€rc€ntage sharc. Jtate
947 P.zd4oe (1e97).

therefore, the first step

rnake ftdual findings as to the

zubject water rightt decreed irr the

suboases conteins some ofthe
ownership of e water right, no

with Neru Internrtional Mortgrge
record contains an affidavit of
of a deed purporting to convey

Ditch water."rr AIso ettached is a

cantains thc 03 right). The affiant

interest in the real property to
preccnting the New lrrt'l Dccree

anything irr-between, is wholly

estate in a watcr right once owned

Several matters further

which each Claimant may be

things, there is the question of

t fte.r is no cvidcnce in thc record

OnhonChllonrer
llsRBA\Sys I \cHnt-t-ruou6mffi oRDER. DOCllmrm

what nrearurc of natcr constitutes a "shart_,,

Plgc 33

2083275400 May - 26- 00

(
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to which watcr is,ippunenant, without sqgrcgating or
division of nrch rrater right in propirrtion as the land is

ofthe conveyf,nce$ mry have expresdy included g[
othcrs being silent would be construed as conveying

are not entitled to a..ftegh start,, in *howing tho
their land, whcre the water rights thsy claim stem

Edna Rae's perccntage share of the 03 right is the
to hcr in tho SRBA under woter right no. 36-

IDllrR., based on his findings, m&y recommend less
Hryerman Varcr Right Owners,l30Idaho 726,741,

should be underlaken in sorting out the 03 rights is to
sharc ofeach successor-in-interest to the

thc New Int'l Decree. Although the record in these

hrs

under which a particular Claimant is asecrting

submitted convcyances connecting thcrnselvss
For example, for warer righr no. 36-00003 C, the

Babington Mey 7, 1996), attached to whioh is e copy
real property "[t]ogther with t5 shares ofBuckeye
of page 4 of the New Int,l Decree (page 4
that "I acquhed that water right ag successor in

International Mortgage Bank.', However simpb
t

the last deod in a chain of title without showing
as I msftcr of law, to dcmonstrate privity of

New Internstionel Mongage Brnk.
the process of finding the share of the water for

but the task is not insurmountable_ Among other
each of tho Claimant,s clairns really are for 03
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watcr. As explained elsewhere in

3 6-000038 Nrd 36:00003D

Another possibility that strikos

appropriately clessified ag clEime

that some of the land in question

Riley Creek ling but when ir

serviced by this pipc bcgan to

watcr comes out ofBillingsley

277 ll. 12-17. If this is in fact

this did rrot claim watcr under the

42-1423) of the point of diversion.

Second, the process is

cfs ofthe 0l right, 10.45 cfs of the

igsued to Buckeye Farms; and r
to Cleve Lloyd. Granted, nll of
somewhat interrclated and should

tirat iiairial decroes:have been i

adudication ofthese water rights.

not bdors the Court, it is now

ofthe 03 right, and therefore they

regard to these partial decrees.

asscrtion is that sonre of the wrter

rightftlly belong to some or all of
Haruey v. Deseret Sheep Co.,4o

shown (or even ettempkd to

belonging to Claimants has bcen

this cannot be determined until all

trnt'l Decree hgvc bcen cornpared.

tho pmtial decree for water right

was awars that Buckeye Farms

Orgor o[ CEllatrct
\ISRBA\SYS 1 \C}IAIJ.NG\3EOM6O*.DER. DOC
tv,g/-n

May-26-00 ZilTpMi Page 6

opinioq it apperrs to the court that water right nos.
land within thc place ofuse of thc 019 and 020 rightc.
Court is that some of the Claimant,s claimt may be
t{st6r under the 0l or 02 rights, Verl Bell tcstif;ed
been watercd via a pipcline that took water out of

ly fell into disrepair in the late 1930's, the land
water out of the Buckeye Ditch. (Buckeye Ditch
end the pipeline csme our of Riley Creek.) Tr. p.

happenod, it ir unclear why the Claimant,s affected by
I or 02 rights, with an rccornptished transfer G.C. $

complicated by the fuct that partial decrees for 12

right, and I t.g cfs of the 03 right have already been
decrec for 0.19 cfs of the 03 right has been issued

claims to the 01, 02, 03, 05, 019, and 020 are

rll becn joined in one action. flowercr, the fact
is not an insurmountable obstaclb to a fajf and just

a$ssrt that because ail claims to 03 water are

to determine each Claimant's percentage share

be allowed to prosecute their claims without

Respondent rt Ze. Irnplicit.in Claimant,s

to Buckeye Farms and/or Cleve Lloyd may
othcr Claimants. Howwef unlike the cqs€ of

450,234 P. 146 (1925), Chimants have not
facts which $upport thc conclusion that warcr

to Buckeye Farms and/or Cleve Lloyd. Again,

the decds in the chain of title rracing back to the New
thc record indicatcs that, prior to entry of

36-00003H @rrclceye Farms), counscl &r Claimants

claiming a significant portion of the 0j right. This is

hgo 31
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cvident from counsel's statemenB

Conference. Tr. p. 24,1t. E-22.

entered until March 6, lgg7,
Farrns, it was incumbont upon

eotry of such a panid decreo

other 03 rights. Ir is d;fficult for
prejudicod by Buckeye Farm$'

Bucke,ye Farms' clairns snd nonc

decided.

Claimants ar.gue that they

8(c), Chellengers cannot raise rhe

This argumcnt fails for thc simple

subcases prior to the Motion to
Challengers in this action stood

.frr Respondenf at 18. Hgwever,

Decree puts s cap on tho amourrt

are not precluded from asserting

Amend. The Special Master

their share of the previously

to the overall cap of 20 cfs). The

Mrster would anive at this

opportunity to .uiute thc Specirl

Amend. Finally, this Court is not

recommendation, whsther thero is a

decree more wrtcr thnn exists.

Issuc No. l; Does the frilur,e of
cinims fo thc 03 right conrtitute n
recommendetion for thrt

Althouglr it clearly would

fu.rfiClrdkrt|cr
T\SREA\SYS I \CTIALLNGBEWORDER. DOCI I /ttff

P4c 35

May - 26 -O0 2:17pM; Page 7

during the Septanber 26, I 996 Scheduling
pani&l dccrcG for wrtcr right no. 36_0000gH was not
knowlcdga ofa pcnding panial dcsree for Buckeye

to bring to the Courr's sttolttion at that tirnc that
bc staycd until a resolution had been made regarding
Clainants to now argue that they are somehow
righto, especially givcn that none objected to

thc Court to $tay a rcsolution until all rights were

not bound by res judi caa because, urrder I.R.C.p
for the first dme in a Motion to Altcr or Amend.

that the Challengers vrere not panies to these
or Amend stage, Claimants asseft that..thc

by despite many opportunitiee ro padiqipa te.u Brtef
rerpect to the issuc of whether the New Int,l

wrter that may be claimed under h, the Challengers
jttdicata for the first tirne in a Motion to Alter or

that n'every 
claimant should be entitled to prove

waterrightsindependenttlyl . . ,,,(i,e. without regard

could not heve anticipated thrt rhe Special
of law, and it would be unfair to deny them thc

s conclusion of law in a Motion to Alter or
to accept a special master's report and

or not. $imply put, thig Court cannot

Clalmant to thc 0l right to object to compeiirrg
of the right to cont€st IDfVR's {rianiity

s own clrlm?

been helpful in adjudicating the water rights et
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issue, the Claimants"are not

frilure to do so does not

to pbject to eompaing chims to the 03 dght, and
a waiver of rhe right ofeach Claimant to objai to
for ihcir owrr cloim. The State has not directed the
otherwise. To the gontrary, competing claimants to r
to demonetratc their oumership ofthe propcrry fight

not on the weakness of the iompctitor,g title. 
^Rlce

576, 582, E2Op.Zd lZSg (199t ), reheartng

May-26-00 2:1 7pM; Page I

IDl{R's quantity

Court to any authority that
property right in ldaho are

oil rne skength oftheir owh titlg
r'. HilI CiU Stoeh ynds Ca, l2l
denied M$ch 27, lgg2, ciling

a "cap" of 20 cfs with claims

is like g "sweet heart decree"

result which is re,pugnant to this

orample, ossume I0 claimants are

maximum. Each clairnant claims I
'thin ai/', i* this Couft to decree I

priority drte sometime after the I

Boydsnn, t02Idsho 3t,6|4p,2d 413 (l9Sl);
Min. Co.,.Iac, l00ldaho iiZS, SgT p.Zd2It

%

Pircockv. prcuello Gold dnd
(1979); Nelson v. Erders, 82 285, 353 p.2d 401 (1960). Thus white not
tcchnically required to objeG the regult may essentially bc tlre came, i.o., by not
objocting, and given the cap, these mey well have prejudiced themselves. With

inches of water where the ,,Creator,, 
only put 100?

lssuc No.3l Where the hrvc colhcivcly over.claimcd the 03 right,chould othor prrties in the be rcquircd to prove which clnim(s) to thc 03 rightis cxcctrivc iu order to avold of thc 03 dght?

As stated el$cwhere in thig the cumulative total of all claims for water
rights based on the third right in the New Int'l Decree cannot exceed 20 cfs.
Thereforg there is not an issuc ls
allocating the 03 right. Clearly, if

who hae to prove what in order to avoid over-
of rhe Claimants have appropriated,.neut, or

"additional" water not clrimed thp 03 right, a separarc norice ofclaim for this
rupplementalright would have to

26 cfs, and with nobody objecting, the desired result
seqn in privare adjudications) in rhe SRBd a

s rtatutory duties. To be clear, and by wayof
I common ditch with a 100 inches of water

inches of warer. Nobody on rhe ditch objects. Our of

made in the SRBA, and would necessarilyhave a
drte of the New Int'l Decrec.

ffimmChrllcr4ct
\\SRAA\SYS I \CHALLNCUGOMGORDER. DOCtttBltg9

P.tr jd
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&uuc No 4: Abrent thc llllng of in tbc"$RBA for the 0S and tl .ighg, c*nsuch rightr bc urcil to COVGT of the 03 right?

In the abstract, the anewer this qucstion is db; the 05 and 0lg rights cannoi. be
allocated to covcr claims which

$nn4 in the scnse that watcr were claimcd under the Ne\il Int'l Dccrce for thcir

it appean to thc Court that claims

rcspective places ofuso, but thst

numbers and/or thet IDWR may

opinion, panial decrees have ben
transfened water ftom the 0I, 02,

nor hag rny of the pending

place ofuse to thsir.land.

the 20 sfs available under the 03 right, Ilowwer,
haw been madc to the 05 and 0lg rights in ttrs

claims wero erroneously made under inconea right
erroneously assigned the unong number.

appurtensnt. As noted irr Scction X ofthis
to Buckeye Farms which, on their face, .

shown ownership of 05 water with a transfer,of the

it is clerr that thc 0i right cannot be used to s,atig

As to the 05 right, Farms chimed water rights in tho SRBA opptrtenqflt
to the phca ofuse to which the wster right listed in theNcw Int'l Decree (the
emrnda L Croodirrg right) was

03 rights to the place ofuse to which the 05 righr
was originally appurtenant. This has carefully revicwed the SRBA ffles for water
right nos. 3G00001, 3G00002, 36-00003FI, and is unable ro find any basis for a
*-,.3&r sf these rights to the placc

transfer has takcn placc, the Court

use to which the 05 right is appiiiieriarii. if sui.li a

find no indication that the accomplished tnnsfer
statute (I.C. $ 42-l4ZS) has been with. It strikes this Court that the explanation
for this apparent transfer may be rn error arising frorn oversight in reading the
places of use listed in the New tnt'l

Nevertheless, it is of no to the subcases at issue as to whether the 05 right
was, in fact, claimed by Buckeyc (albeh possibty under an incorrect right number),
or whether, in fact, nobody has s clqim to the 05 right. The rccord indicatsc thf,t
none ofthe pending:Clrimants own within the original place of use for the 0J right,

the pending Claimant's claims, it is not even clear as to whether the 0S right
still exists, as the water presently the 05 place of use is both from a different

12 Furthcmorc, it is mt cvcn clcer thrt 0J plecc of use is being inigatcd rt rll. Steve Cleltand

frcrmChllcnjcr
\rsRg^lsys t\cH ENOSC0moRDER.DOC
xxmt99

PttctT
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the reoord which shows that 03
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020) right, it appears thnt claims may have been

the place of use to which the 019 and 020 rights are

point of diversion and from a water soirice, i.e. Riiey Creek instead ofBillingeley
Creek via the Buckcye Ditch- ..

As to the 019 (and perhrys

made in the SRBA for watcr rights

appurtensnt. Specificellyrurater nos. 36-@0038 and 36-00003D appear to include
lond within the place ofuse of the 9 and 020 rights. Afidavtt of Steve Cleiland\6
(october 15, 1999). Acareftl of the ffles for water right nos. 36-000038 and 36-

00003D providcs no indication as why the portions of these rights within the place of
use for the 019 and 020 rights haue

Ag!r& the oqlanationforthis may

recommended rs prrt of the o3 group of rights.

be crror due to oversight by either the

Claimant, IDWR, or both. The ofthis tpparent enor (i,e. who assigrred the water

The fact remains that water rights with an'10-ri'right number to the claim) is

""t;.;isi were reported in the s Repon and recommended by the Special Master

020 dghts arc appurtenant. There is no indication in

has been purposefully transferred to the land to

fb,r use on lands to which the 019

counsel

whioh the 019 and 020 werc appurtenant.

is to make sure that claims numbers in the SRBAWhat is important *t this

acorately rcflect the rpccifio right thc Ncw Int'l Decrec on which they are based.

Therefore, the Special Master on is instructcd to determine whether 03 water has

been transferred onto 019 land, and not, then to segregate out of the these rights a

quantity ofwater which to the arnount ofO19land. Obviously this task will

rcquiro thc cxpertiso arrd of IDWR. Further, the Claimants ofright noi. 36-

000038 and 36-00003D should be

possibly the 020) rights. As to any

to ffle lrte claims based on the 019 (and

water that may be "ftced upi' as a result of

snrrs in bis affidavlr rlnt' The [OSJ of usc is bci.ng inigercd
for Clrimrms

wi0r Riley Creek Wtnr." Sce
Affidafit of Stcvc Clellrnd 19. tn conteRds ilnt "fie 36-00m5 placo of
uc hrs bccn dsnarcred; cxcept for onc deccribcd in thc prrtial decree to 36{0003H (SWSW027).'
.Iea Clriment$' Respowc n Ordtrfor hfunmtton ard/or Cladfimtiou on Chatlenge at4

Either scenerio is proborive of rhc

Oo&rmClnlloqcr
tsnnruvs t rcxelur.rcrr:@oRDER. Dm
tltarn

t

that the 05 dght ney no longer exisr.

F4o 3t
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diminishment of claim nos.

wfter should bc allowcd rn

Irruc No. 5, Prrt l: Wec lt crror
rrtc brscd on r grnvity imigntlon
rcturlly crercised ln pert
watcr than grrvity inigation?

In thcse subcases, the

ofwater delivery system used by

gh.at thc Simcoes utilize a sprinkler

00003M. Findings of Fact ord

issue, apparently some of them are

sprinklers. For exarnple, Mr

ways. We did put a. . . pressure

our majority use. Wo have . . . in I

Also, Mr. Harbison testified that he

1993. Tr. p. 3?9, 1.23 - p. 380, l.

The evidenca put on by thc

testimony by Dr. Charles

13 Tte Court has strug€lad with rhc
rnakc e claim ftr any uiltff that msy bc
000038 and 36{0003D. Welghing
court !o prwe gwnership of their
.'r:ilr, Brncl*,rya1, gp$ lo hoe'much ratrpr
nothingto do with how much (if any)
or+ned by Ncw Intcrnatiorul Mortgagc
rrmcnd to thc Spociel Master, thrt they
reporud for thc 03 righu in thc Di
cach of the Claimants. Althouglr thc
wbet is clear is that an Examirntion of
that IDlilR'r rccommendatioffi add up to
of thc overall limit imposedby the Nerv
orvncrsNp of thir 20 c,ft:hasbccn affested
is unknown whcthcr IDWR't
right nos. 36400038 and 36-00O03D
the Qourt will sllow any nater+fhed up"
assuming adoquarc pranf ir made.as to

ffsr oaCb{lcr[ca
\ISRBAISY S l\C HA LLT.JCUGffiJORDE R, DOE
nmN|

May-26-00 2:18PM; Page 1 1

F4.

and 3"6-00003D, all competing claimants to the 03

to prove ownership and use of such water_rl

thc Spccial M*ster to recomrnend e divcrslon
rndyiii whrr thr Claiment's wnter right ir
rprinkler irrigation which generelly ucer lerc

Master did not make specific findings as to the type

ofthe claimants. However, the record indicates

systern for water right nns, 36-00003F and J5-

of Law&t I l. As to the orher weter rights at

using gated pipe and furrows, as well as with

testified that "[w]e've irigated in two diffcrent

in to wherc we cafl sprinkler irrigate; and that's

inigated with gated pipe," Tr. p. 359, Il. B-12_

used both gravlty and sprinkler irrigation since

regarding quantity consisted of expert

Ir ('Dr. Brockwa/'). Dr, Brockway had conducted

of whcthcr thc rcrnrining Claimant's rhould be allowed to
up" as s rt$rlt of diminirhm€nt of watcr right aor. 36-

thcse Clnilhrnt'g is thc faCI thar they harr had their day in
rhare of the 03 right. While very lnteiesillilg, tlw tusiiiaorry

Claimant necds, sr his land can *lse, and ha; $V.Fur ULL;,.1

cach Chimg$t owns as a nrccessor-in-inrcre* to uatcr rights
Weighing in lhror of rllowing the Clairnants to prwe, on

entitled to any "frcnd up" water, is the facr rhar rhe quantities
werc not based on en exarninatiorr sf the clrrin of titlc of
undcrlic thc Dircctor's Report arc not in tfte recotd,

titlcs is not flrnorg thesc underling fact$. Thc fact
20 cft for thc 03 rightr indicates that IDWR was awaru

DGGri€, but that IDWR was not alvarc as o how acH6I
convcyflnccs N-trd conduct sub$equent to 1932. Thercfrrt, it

would ha',re addcd up to G:tactly 20 cfs if portiont of watcr
rcporrcd out undcr s 019 or 020 number. Fsr this ruffios,

porcnrially bc rcallocated f,mong the various Clalmang,
and beneficiel ugc ofnrch wrtcr

Pryc 39
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for the subject water riglrtr. This

ofwhat type of delivery system is

ffi:rmCbrllclAer
\\f RBA\SYs I\CHALLNOIsSffi]ORDE R. DOC
tyEtry
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what he callg an 3'exces$ flow malysis" to dctormine r range ofdiversion rrtes

rdiumed a funour inilaqion sysrem, irrespoctivo

bcing used with each particular right. In
ecsence, NSGWD f,sserts that sprinkler inigation is generrlly more efficient thsn
grlvity inigrtion, Dr. Erockway'r cennot yield rccurate results regarding actusl

beneftcirl use, et least for those urherc sprinklers are used,

The facts in the rccord are

posed by NSGWD ee it may apply

to allow this Court to answer the question

each ofthcsc particular subcases. The evidenceput

on by the Claimant$ camot be as lf h were in a yacuum. That is, the starting point

for each of the rights claimed must

percentsge share -- shown through

be a determination as to each Claimarrt's

chain oftitle -- of a previously decreed right.

Once each ofthe Claimants havc

of a previousb the decreed right,

event that a particular Claimant's

a sati.sfactory rhowing as io ownership ofa portion

evidence they have produced may be relcrrant in the

share is greater than ID\tr/R's

recommendation. I{ on the other the Claimant's claimed share under the 03 right is

less than or equal to IDWR's evidence put on by the respective bhi**t
to show that their prassrit 03 right

would be inelevsnt. In this event,

n€ed$" excceds the previously decreed amount,

would not mafter whether the Claimants' evidence

ernployed absolutely recognized

ir".terpredng pfltterns of scattered

scientific principles, or whether it was bascd on

bones, i.e. '*junk science." Therefore,'until each

ofthe Claimants has shown privity estat€ and ownership ofa portion of the original03

righq this Court cannot properly thc relevrnry ofDr. Brockway'r analysis.

Bcue No. 5, Plrt 2; Wac it for the Spccial Mnctcr not to addrers, by qualifying
that in the cvcnt of a water calln the wqterlrngurgc or by rnothor lcgsl

qumtity rssocinted with nctuel ucc will rpply?

The Special Master did not by failing to address, by qualising language or

other legalrne&ns, that in the event of a water call, the quantity associated with actuel

beneficial use will apply. As a

intends the phrase'\ualifying

matter, the Court assume$ that NSGWD

to meln a remark put in the decree pursuant to

rtgc,it
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LC. $ 42-r4rl(2)0) (Supp. leee)

NSG$ID did not elaborato on what

Implicit in the quantity

putting to beneficialuse the

*Idaho's water law mrndateg that

amount ecturlly used for beneficial

Nagerman Water Rilhl furwr4 |
LC. $ 42.1402. I{owever, the

limit on thc rate of diversion that a

In addition to this pcak limit, r
used beneficially at any given point

r,vasted). A & B lrrigation District

95S P.zd 568 (1997). The quantity

of rate of diversion (e.g. cfs or

fluctuating limit, which

into account r varie$r of fsctors,

gFown at the time, the strge ofthe

moisnrre content ofthe soil, etc.

that it does not mandate that

rnatter how short results in a loss

lFater Nght Owners, at 730, 947 P,

Finally, it is a ftrndamental

senior right holder has no right to

bencficially applied. $tated rnother

Slale v, Hagerman Water Right

Suprerne Court statd:

A water user is not entitled
holdu cannot Evoid a
weter right that cannot be
statutory pcriod. If a watcr
to beneficial use during any

Ordcr m Clnllorgcr
\\SRBA\SYS I\CITALLNC\34ffi'ORDER. DOC
tltlgtyg
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. rli{'-f:,,,1

incoryoroted by I,C. g 42"1412(6) (Supp. 1999).

means by-tho phrase l'other legal means."

cs contain€d in I docroc, is thrt thc risht holder is

As the ldaho Supreme Court has stated:

SRBAnot derce water rights'in exces ofthe

for which *rrch right is clnimed."' ,Stdte v.

Idaho 727, 7t0, 947 P.2d,400, 403 (1997), quoting

element in r water right necessarily sets the "peak"

right holder may use at any given point in time.

user it furthcr limited by the quantity thnt CIan hc

time (i,q. there is no right to divert water that will be

IdaIrc Connrvation League, t3 I ldaho 4l l, 415,

is a fixed or consttnt limit, ei<pressed in terms

inches), whereas the beneficial use limit is a

both rate of diversion and total volumc, aild ia.t:ri

as climrtic conditions, the crop which is being

at any given point in tirnq arrd the prcsent

Idaho Constitution recognizes fluctuations in use in

to a benefrcial use for any period of time no

reductiorr to the water right. Srate v. Hagernan

at 403.

ofthe prior appropriation doctrine that a

(and therefore to "ctll,") more water than cen be

, a wrter user has no right to waste water. 'In

t30 Idaho art735,947 P.zd, at 408, the Idaho

waste water,. . . ,It follows that a woter right
forfeiture by wasting that portion of his or her

to beneficial use during any part of the
cannot apply a portion of the water right

of the statutory period, but must wasre the

hso 4l
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watei in ordcr to divert thc
taken place.

amount of the watcr right" a forfeiture has

May-26-00 2:20PM; Page 1 4/35

Id. (citations omitted).

NSGWD ha3 not convinced

this prirrcipal on the fuce of a water

Court that it is necessary to hnvo n restatenrent of
docreo. More imponrntly, the quantity clcment

of a watcr right doeo not minuto by minutg or hour by hour, limitations on

diversions, as this truly would be an administrrtive nightmare.

Isrue No. 6: Eavc the Clrirnrnts ihe burdcn of pcnuarlorr with rerpcct to the
quentity clcmtnt rr requlrcd by $ {2-rdu(s)?

lC. $ 42-l4ll(5) states "[elach claimant of a water right acquired undcr state

lew has thc ultimate burden of

direstor's report is prima facie

for each element for a water right. Since tha

for the n&tur$ and extent of the water rights

acquired under state law, a of a water right acquired urrder state taw has the

burden ofgoing forward with the to cstablish rny elemenr of a water right which

ie in addition to or inoonsistent with the descriptiorr in a director's repon." LC. $ 42-

14l l(5), Because these subcases bcing romandcd to thc Spcoial Mastcr for furthcr

to opine whcthcr the Claimmts have met the burdenfindings, it is unneccssary at this

imposed on them by I.C. $ 42-l4ll 5).

&sue No. 7: I)oes t dccrcc for m then X cfg for wrtcr right 36-00003(respcctive
rplit) constitute rn impef,misrible to the 03 right?

Bccausc thesc subcase$ gro

proceedings, the Court finds that it
romrnded to Specid Mastcr Cushman for firrther

unneccsary to decide this issue at this time.

Igcue No. t: Iloes the combining weter right 3G00003C with 36-00003L, nnrl
wrtcr right 36-00003F with
punuent to LC. g42-222!

require rn applicetion wilh IDWR

Because these subcasos tre
proceedings, the Court finds that it

remandcd to Special Master Cushman for further

Ordcron Clnllcqcr
\\SRBA\SYS I\CIIALLNGVGffi O RDER. DOC
tlfxtff

unnaccssary to decide this issue at this tine.

hgc a2
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Bsuc No.9l Ir r Mbtion to Nter
govcrncd by LR.C.P. 59(c)?

The Court notes that

argument on tlus point. Howwer,

NSGIVD, the Court incorporates

Dxision and Order.oa Challenge

WSGWD v. Howard and Rhon&

has to be eithcr I.R.C.P. 52(b) or

in terms of altering or amending e

j':.dgrnents. However, the

the order ofreferencc to the special

is much like e magistrate's function

extent, an SRBA special rnaster's

magistrate's judgment which is then

hsuc No. l0r Did the Spcciel
clrim to wrtm right 36-00003C
rt isruc rt tirne of triel?

Because these subcases sre
proceedings, the Court finds that it

Isruc No. ll: With rcrpcct to
purpos€ of use hrve been
10, lEs4?

The claim for the

use. IDWR did not recommend fish

claim is based on thc New Int'l

dcscribed rights include "irrigation,"

Decree does not specifically

right. Rather, thc purpose ofuse

Order crn Chdlc4cr
\1SR.M\6YS I\CHALLNA\'6".W@ORDHF. DOC
l#ina,

May-26-00 2:20pM;
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Amgnd befofc r rypciatm{'ster.in thc SRBA

NSGWD hai listed this issue, their brief oontairc no

the errtent thst it rnay answer the questiorr poscd by

the relevant portionr ofils Mcmorundilm ,

subcases 36-00061, 36,.00062, and 36-00063,

(Sept. 27, 1999). It is clcar that the standard

The Coun recogpizes that I.R.C,p. f9(e) speaks

" and that special ma$ers do nor= enter

in the SRBA are uniqug and by way of analogl, by

their firnction relative to the presiding judge

ea ordinary civilproceeding. Therefore, te some

and resommendation is analogous to a

to the district court.

err in considcring rry cyidence conccril ing thc
36-00003F siuco no outstrnding obJectionr wcre

remandcd to Special Master Cushman for further
unnece$ssry to decide this issue at this tirne.

right No,35-000038, should a fish piepagation
es of thc clnimed prlorlty dnte nf SrnhmL--vr Pll/is^!rua^.

water right included fish propagation as a purpose of
propagldon as a purpose ofuse. The 36-000038

The Decree states that the purpos€s of use for the

"domestiC'and "other purposes," However, the

a particular purpose of use for eash described urater

oollectively modifies sevoral of rhe described

Prtc 13
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rights, including the 3600003

36-00003 right.) Therefore, the

directly ascefiained ftom the face

The Special Master rulcd

purpose" as the terrn is used in the

the Special Mrster relied on the

provisions of LC. i 42-1427

elements of a watcr right not

bencficial usc of the water right as

19, 1987. The SpecialMaster

there were ponds in place which

rt ldaho Code g 42-1427 providcs in itr

Derrlpllonr of witcr
liccn*d wrtcr rigtt- (l

(a) Tlre lcgislnrurc lirrds ttrat
old nater rights weie simply
tinrc, the legirtaturc and
norc specific $ the addition
water, it is important that
fair and cf,Ecierrt
chaprer 14, titlc 42, Idsho
description for surface
include storagc.

O) Bccausc' of the passsgp

ocrtainty thc undeflncd
on the drte thc tight war
historic weEf use perrcms
$dtfr right based upon
establishmcnr of the watcr
the lcel cconomy and tax
provide a mcchanism ro
bescd upon Gonditions
providcd Uic claimant is
elemcnt of thc decrced or

(2) If a licsrtf€d or dccreed
right rcquircd in accrion 42-l
rccommendations for thoec
on the cxtent ofbcncficial
ofan adjudication,

Ordcr oa Cbr[e4ec
\\SRBA\$YS I \CI[A LLNSB6.M3ORDER.
llan/ge

'a

p40u; May-26- 00 2:20pM; Page 1 6l05

(the 36-0@038 righr comprises part of rhe originsl

purpose for each described right oanrrot be

the Decrce.

fish propagation could be irrcluded as an,,other

The basis for thc ruling was rwofold. First,

of LC. i 42-1427 (1996 & Supp, lg99)ra, The

the dircctor's recomrhendation to inctude those

in a prior decree based on the €rdent ofthe

thc date ofthe SRBAwas commenced onNovenrber

the finding, based on thc cvidence presentcd, that

hirtorically bcen used for fish propagatiorr on

tnd dcc,rcelng elemen$ of r decrced or
firulingr:

haw rude this original description of a natst right
otherclcmcnta Eccause of the incrcasing dcrnand for

elernenu of a wuler righl be rhndardized to allow ftr
of tho limited water auppty. One (l) purporc of
is to cstrblieh, through arr adjudication a unifoixi

rights, ground narcr rights and watci ri6h,is .*hch

time

_uatcr righBals not uniformly rlescribed. Many
by sourw, priority dare arrd divcrsion rate. Gvei

it ie nq porsibfg.to establieh wirh any degnc of
a decrcod or li&fiserl nater righr as thEy i*tatcdof
bccaun wanr dclirary hss offuncd ba$Fd upon

custom, and bccause attempts to dcfine clemcntr of a
conditioru in qrigtcnc€ on thc dste of the

eould $sult ln oignilicanr impacts upon rhc cloimanl
thc legelrturc flndr that it is in the public intcrcst to

prcvioruly undclincd clcrnents of existing wator rthF
on thc dafc of rhe oomm€ncemcnt of the adjudlstlon
cxceeding any prwiously detemtined and rccorded

water dght.

right dDes not dcscribc ell of the elements of a weter
Idaho Code, the diructor ehall include in his report

not dcfined by the prior license or decrpe befed
of thc ratcr right rs of thc date of rhe cornrnencefirent



prop4gation a$ a puryosc ofus€,

*r,idence regarding the purpose

there were ponds in existence on

Clrimant established ffsh

whether a claimant cerr

an element ofa water right

whether thc statutc can apply to

or urrdefi ned clcmcrit,$.

The second basis for the

right was historically being used

1932. This aspect of the ruling

and in particular, the scope of the

howgrer, essentially renders the ap

applic ation), irrele.urnt for

fewer elements were rquired to

Consequently, it follows thst older

may not contain all the elements

purpose of LC. g 42.1427 is to
tmrkcs 

it difEcult to obtain

prior decree. Sae

Inc., 129 Idaho 454, i63., 926 p.Zd

of use for the watet right prior to I
relianco ofthe provisions of I.C, g

on the date of the commencement

ruling on the scope and application

t"r.rns to the interpretation of the

OrdcrqOrdttrucr
trsnsAsys r\dFilr-r*cucomoRDER, Doc
llr13fr9

Prpc {5
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1301,

In this case, however, thc

May-26-0O 2:21Ptti Page 1 7/A5

ct" -

wrs fish propagation. Tr.p. Zgg_Zgg. As suclq

l42T,togaher with evidence ofthe purpose of use

SRBA becomes ufttecessary, Accordingly, a

the statute is also unnecessar_li. The fosus ihcn

and how the purpose of usc element ic defined

November 19, 1982. Although the
.F 't

I rqcoflrmcndati6n did"not include fish
Special Masterpermifted the Claimsnt to pr€s€nt

on November lg, l9g?, in order to establish the
purpo$e of us€ olement pursuant to C. $ 42-1427. Bascd on the evidence presented that

19,1987, rhe $pccial Master ruled that the
ai I purpose ofuse. As a result, the Challengars

raised issues regarding the proper and applicarion of I.C. i 42-1427. Nameh
rely on operation ofI.C. g 4Z-I4ZT for establishing

ofthc dircctor's rccommondation, and also,

clcments" in prior decrees as opposed to omitted

Ma$er's ruling was the finding that the water
fish propqgation prior to the entry of tho Dccreo irr

issuos rogarding tho interprototiorr of the Decree

'bther purposes.', This basis for the ruling,

of I.C. g 42-1427, (and the issues raised l,.y it+
of thig challenge. By way of explanatiorr, historically

a water right than are required today

being reliod orr for establishing water right.
are pre$ently required for defining a water right. The

to remedy the situation where the passage oftime
necessaly to establish the etement not defined in a
Inie. Dist. 11 lfuho Groundwater Appropriators,

l3l0 (lee6).

did present evidence that one ofthe purposes

*
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purposeg." The Dccrec.is also

sets forth that the wiler for the

specific limitation on thc purpose

interpretation wherein a gencral

interpreted irr its broadest sens€.

P.2d 7 57, 7 OO (tg42)(disqussing

May-26-00 2:21PM; Page 1 8/35

thcrein.

In rwiewing the Dccrcq, Co'irrt mtkc the fgllowing observations. Ag topurpose ofuse element, the is both vague ud internatly inconsisteft, Thc Decreeis wgue in that it does not s psrticular purpos€ of use for each decreed w[terright. Rather the Dccree st&tcs the described watcr rights, including thc place ofusecovqred by the 36-000038 right, be uscd fOr "inigrtion',,..domcSdC,, 
and *Othef

paniculrr class of things. In this

"irrigation" and ,tornestic" 
is the

inconsistent in that in the next immediate section

which follows a list of specific terms, is not
e.g., Pepple v. Headrick,64 ldaho I32, l35, l2g

however, the smallest common class shared by

inigdion and cultivation." This

described propeny is ,,necessary for. . . Broper
is also consistent with the issues raised by theChallcngerr in regards to thc ofI.C. $ 4A-1427, wharein it is admitted rhepurpose ofuse elcrnent is defined, albcit inadequatcly. Cohsequently, one

not intended to designate or otherwise provide a
use. Howcvcr, aven if it was ultimately the intent that

interpretation is that the Decree

the Decree specilically deffne or the purpose of usc, as a rn.tter of law, the Decree
could not bc res judicata as to this

water.ights, it is a settled principle

element. In rctions to determine and seftle
lrw that decrees and judgrnents ..,should 

be so
definite and ceftain ac to the exact ofeach party as to constitute an estoppel
befivecn the parties, and to be r complete, and definite adjudication of the entire
subject mttter, as between thc to the tction." ,gee 3 Ctesson S. Kinney, Kinnqt onIrigntton and Water Rrgnb $ I (2d ed. l9l2), Since rhe Degee has lirnited probarive
'"':"i',^ uith respect to establishing

Decree must nccessarily establish

purpose ofuse element, a clairnant relvinq un ilru
of uge through additional e,/idence.

In regards to interprcting meaning of.*other purposes," absent speculation, the
Court cannot determinc its meaning, The Court ecknowledges canons of

the eJusdem generis rule of stautory
corrstru$ion). Rather, the general is interpreted to limit the specific tcnns to a

OrdrrmChlle4m
\\SRS/i\SYS I \CIIA LLNAL!G@00!ORDER. DOCll/i&tw

of use. Consequent$, this canon of

hrlO
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intcrpretation also provides little

May-26-00 2:21 pM; Page 1 g/A5

(

Based on thE forcgoing the Court rulcs that the New Int,l Decree doesnot sufficiently define thc purpose use elernent as to the 36000038 water right so as topreclude the Claimant from the purpose of rue element. In this rcgald, theelernent should be treatedjuet the as if the Decree were silent rs to purposc ofuse,In other words, if tlte Decres wsre on the puryose ofusg the Claimant wouldnoccssarity be required to pre$ent on that element, notyithstanding the D69reeAs suc[ any purpose for which me wster right wa.r being used at thp time thE Decree wasentorod is within the rcope of thc fire one ccveatis that the ..other 
purposes,,

ianguago cannot bc conctrued to that r Claimant has the right ro change the purposeofuse following rhc entry ofthe This would exceed the authority of the courtwhish cntered the f,lecree. Sincg Clairnant in this case put on evidence offfshpropagation aB a pu{poEe ofuss to the entry of thc Decree, this Court holds,
oonsistent with the $pecial Master, ruling that fish propagation is a purpose ofuse withinthe meaning ofthe Decrce to the extent ftsh propagafion historically tookplace prior to the entry ofthe this would not constitute an impermissible
cnlargemerrt of use bascd on the ofuse.'s The Court makes no ruling as to Ispecific quantty for thet purpose, additional findings arc roquired on this issue

tt T1r Court acknowledgcs that thc
cnlargcrncnt ofur. Agaia horrrrcr. thc
42-t121.

:f L_c. I42.1427 do notauthorize an impermissiblcforthir nrling is nor prcdicata;rd;il;iffi of rC. g

Ord+r sr Cfnilcee
\L9RBA\SYS I \CHAILNC\36@ORDER. DOCilr8,r,9
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ORDEROF xm

It io ORDERED that the
$pecid Mastcrl}ornasR for

TT IS SO ORDERED:

DATED

l6lt shqrld
hcflnd ttrcsc

bc rbtcdth$ Spcciit lfart 
"snbcffcs. SffialMasrcr

at isrue in this Challcnge be rocommift€d to
funher proccrdings consistcn? with this opinioa

May-26-00 Z:22pM; Page A0igS

IO SPECIAL

wooD
Admini$rative District Iudge and
Presiding Judge ofthe
Snake River Basin Adjudication

who is no longer working in thc SREA' originally
replaccmcnt.

OldcroCbllocr
\LaRDA\$ys rrctiALU{c\J&woRDER DoctttE19'

is his

Prgc 4t
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IN THE DISTRICT COURT

May-26-00 Z:ZZpM; Page 22l95
q"

?r0 J{t I I Pn?57

, 35-

sTaIE otrIDaHo, rN
in Re SRBA

Case No. 39576

Appearances:

mdfff"t,ff": Deputv

19. nyu L. Hofstetrer, Beeman
Water Districr, May rrl*r, itd,

ro TTFTE JUDICIAL

roRTm COUNTY Or

)
)
)
)
)
)
)
)

lvlr. Patrick D Browq P.C.,
(Verl Be[), and Doyt Sirncoo.

g_TPER ON sTArE oFrDAHo,s
I}TOTION FOR
RDCONSIDERATION AITD/ORMo:f roNroncr..tnrrr-clm6x

Creneral, Natural RcEources Division, Attorney for

il?i*, il:,'*?":il"d1lff Ground

Babingto4 David Kingstoq Edna Rea

Faulkner

forLynn

.4 L
BRIEF BACI(GROUNI}

l. On November 23, 19g9, Court is*rod its Memorandam Deckion and Orderon Chqllanga (,,Memorundum ') in zubcase no$. 36-00003A, 36{0003800003c, 36-000034 3G00003K
2. On December g, I99$
otd/or Motion for C luifi c ati on.

no. 11., of the Memorndum

and 36-00003M.

Strte of ldaho filed a Motion far Raconsideratian
State ofldaho's motion is limited to part )ilf issrre

wfrich st&tes as followc: .With 
respect to 36_

fnr

Rca,purpore ofuse-doc

Pagelofll
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se of u$a have been recommended es of the

000038, should a fistr propagarion

clairned priority date of Sopternber I I884?"

]TIATTDR, DrcEb{ED
It
SIIBMITTf,D FORDECEION

The Stete ofldaho filed this on Decenrber g, lggg. There having bccn noresponses and/or additional filed and the Court having reque$ed nong rhismottcr is deemed firlly submiued for decision on the nerrt business day, or December 9,1999

m
rssuES

REQUESTED

The issuee and rplated

as follows (i.c., the Stetc,s assertions

raised by the State of Idaho can be paraptresed

That this Court,s ruting does address the limitations imposed on thc claimantsby the pleadings in the case New Intertptional Morgage B a* v. Idaho PowerCo., Distdst Court of the States for the Southern Division of the Diorristofldaho, hr Equity no. 1602 ( end,
2. That this Court't ruling also be intcrprctod as allowing a new use (fishpropagation) to obtain a dlte prior to the date the new use began.

The State ofldaho requests this Court rocotrsider it order on challenge

t

I

regarding these two issues. In the
socond issuo.

tho State seeks clerification regarding the

Rcqpurpoec of use.doc

rv.

Page 2 dll
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l. LnmarroNslrmosm
h.IADINGS

The State ofldalro Essefis decrce entered in New-Int,!Mongw Bo*uIfuho Power Co., District Court
District ofldaho, InEquityNo. I

the United States for tlrc Southem Division ofthe
(1932) (.New lrrt'I Decree" or.Dggree') did uotinclude n firh propagation purpooe use in anl uatcr right dccreed to thepredecesso(s)-i n-interest of Properties L.p., the claimant ofwater right 36-:t003ts (.Ifingston' ), beceuso specific usewss not clcirned by Kingsi;"ii,spredecessor(s)-in-interest in that

irrespeoivo ofwhat the "othcr

on. In csEencer tho State,s argumcnt is that
Iarrguage in the Neril Int'l Dceree may rnean forother water rights adjudicated "0th6 purposes" doee not include.,frshpropagation" for water right no. because the New Int,l pleadingq andrtipulation only speak to

Page 24lA5

cultivation," "production of ordinary agriculturalcrops," and the like, Thereforq State arguec, Kingston is bound by the ..purpose 
ofu$e" statsments found in these documents, none ofwhich make any mendon of'bther purposes" or,,Ii$h

,,

It

As a preliminary mattcr, as discussed in this Court,sMemorqt&tm Dcpision,although Kingston has not yet its title to any water right decrecd in theNewInt'lDecreg it appears that the presently owned by Kingston is within the placcs ofuse originally decreed to the New International ldongage Bank (the 03 rig$t)and to one of the
Harlan Bell (the 019 and 020 rioh+o\'I'liese 

s.rbcases havp been to Special Master Cushman for furtherproceedings for the purpose of ownership of the water rights involved inthese eubcases. Thcreforg the water right crairn at issus rnay invorve either the
it is necessary to discuss the purpose of use as it

03 dght andlorthe 0t9 / 020
pertains to both of these Ncw Int,l
the "purpose of use" statements

It should be noted that there are va1i6is6 i11

underlying documents. Howcver,

are scattered about in the New Int,l Desree and its
relates to the rubcase aD issue, these variations arermrnatcrial es the ,.other 

purposes,,

described 03 righr as well as the 0l
containcd in thc Dccree pertaino to thc

Orderon Smteg of Idaho's ldotion for
Rcconridcration ard/orMotionfor
\USRBA\SYSr \Ordcrs

it

/ 020 rights.

Lasr prinred 0l/ll/00 2;39 PM
Rea.puqposc ofusc.doc
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This Court previously nrled
or otherwise lacked specificity with

the New Int'l Decree had firnited probative value

the water rights decreed therein.

to describing thc purpose ofuse element for
the New Int,l Decree clearly established'"irrigation" and "domcstic" as of usg'the .,othetr 

purposes,, languago was notothennrise defrnod. Thug this Court
than irrigation or domostic under the

that a party claiming a purposc of use other

regarding the purpose ofuse in exi

Furpoff€s" language could preeent evidence

of ldatro asserts that notwithstanding

at the time tho Decrec was entered. The Srate
"other purposes" language contained in theDecrea, thc 36-000038 watm right bp limited to the purposes ofuse e4presslystated ia the pleadings and the for deoree filcd in the case. This Courtdisagrecs with the asscrtion for

Firsf the Idatro Suprane

words, it cannot be concluded thst the
domestic.

the Court does not have before it the
(including a Rcportcr's Transcript of
csffiot deteunine thc rnotivation

"other purposec" language as pointed

asscrtion, the prayer in the Complaint
as applied to the defendanrs in the
Bm*u lfuho pwerCo., Disrict

Ncxt, in attempting to the intent behind the.,other purposes,, languagq

rG8&rn8.

has also rccognized that the subject New Int,l

limits pu{pose ofuse to only irrigation and

rccord ftorn thc.l/erz International case
bearings beforc thc Court). As sucll this Court
inaluding the %thci purposec,, language in ths

Answer end Corurterclaim do not include the
by the State. However, contrary to the State,s

in fact contain thc,,other purposos,, languqge
See Cwplaint in Natt Intemational Mortgage
of the United States for the Southern Division of

Decree "describes the required

consumptive use, period ofusq
of thc water rights under I.C. 4Z_140g except for
of inigated ac,reage nnd some lrck of explicituse." *ftdte u Hagennan Water Rtght l30Idalro 73,6,7i,9,947 p.2d409, 4l I(1997)(unphasis added). Thus, this is correct as e ma$er of law in ooncluding rhat.;:ls.t-iocree 

does not adequately or define the purpose of use element. In orher

Decree. the Court has takenjudicial of those itemg contained in segrionllf of theMemaotdum Decision. The

Iast printd OVIIEO 2:39

for

Rcaprrposc of ux.doe

Page 4 of tf
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thc Disttict of,Idaho, Ilr Hquity N
the conclusions oflaw emererl by
inigatiorl domestic and -other

penaining to the 03 right and the 0
Ittternattotul Mortgage Emh v,
the Southcrn Division of the
lends ftfiher credcnce to the
be included in the Decree and appl
situation ofa Court acting outside
lauguage in theDectee as an

Further, as to any

the furswer and Counterclaim for
claimed wnter had been

Agricultural purposes has a

limited to ths irrigation of crops.

agriculture as does fish
the food production world).

Despite the intent behind

the fact is that the languqgc was

Court cannot strike, ..blue pencil,,
Ianguage. Althougfu the language

ago all parties to tho Decree may
the term. Since historically, the
to corTect thejudgrnent, this Court
contended by the Statg the,bther
thc pleadings or stipulation. Again,
"other purporcs" pnovision is

and Conclusions of Law it cannot

not conform to the agreement of

Ordcr on $iates of Idaho'e l\,lotion for
Recoaridaradon ard/orMotionfor
\\SRBA\SYSr \Odcrs Pcnding\3
Lafl pdnted 0 ttlJn}2;39PM

Rea.purpose of use.doc

Page 5 of Ll

May-26-00 ZiZ4pMi

t-
Page 26/gs

1602 (1932). Additionalty, the findings of fact and
Ne* Iot'l Couit- on ti"r.t, Ze, 1932, reftrence

as pulpo$es- of uic for the desnibed properry
/ 020 rights. ,&e Fildtngs of Fact in New
Power Ca., Dictrist Court of the flnited $mtes for

ofldaho, h Equrty No . t6O2(lgt?). The foregoing
thrt the *othetr 

purposec,, language wes htended to
to the zubject waterrights as opposed to the
scopG of its jurisdiction or otherwise including the

imposed by the New Int, I pleadings with respect to
019/020 water right, thc pleading alleges thrt the

used for .,agricultural 
and domestic purposes,,,

meaning than does irigadon nnd is net qrrda+ 1.,

irrigation falls within the broad meaning of
(i."., most commonly thought of as sorilc gcgment of

the 'bthcr purposes'" longuage in the Decree,
included in the Decrec. As suctr" this

othenuise fail to eftempt to give effest to thar
to lack specificity today, sixty_eight (68) years

have firlty appreciated the conto( and rneaning of
was not appealed from, nor was I motion filed

bound by the tefins of the judgrnent even if as
language the Docree does not conform to

m

however, it slrould bc reitsrated that because the
in both the Complaint and the Findings ofFn;i

oonoludcd as a matter of fact that thc Dccrec docs
parties. Thc casc law cited by the Statc in support of



__,._ -, r *vh,,v uEr I uF wA IEfl RESouBcEs; 209327,5400 May-26-00 Z,Z4pMi

the argument thst consent decrees conform to rhe agreement or stipulation ofrhepartics is of littlc assiErancc in this Thc authorities Gited by rhe Sute involvetimcly appeals ftom judgments it was contended that the judgment varied ftorn theaBreement ofthe pafiies. See e,g., af Boston Conneticat u Degrofi, 624 A.Zd gO4(Conn. Ct.App. l gg3xholding
may bc propcrty taken from refi,rsal of court togrant s motion to corr€ct judgment); u Fisher, 84Idaho gO3,tl|p.Zdg47

(1962xdiroct appeal from judgmcnt court rcfirscd to modify judgment to conforrnwith alleged terms of stipulation). In csse, aplrroximately sixty-eight (6g) yerru haveelapsed since judgment was ontered, apparently until the SRBAproceedings wereundor way it rornained unchallenged. Thus this Court is without jurisdiction to go backnnd modift the judgment, arsuming

which led to the judgment.

Nent, the intent of the parties

Counwere able tottterrnine thc ftll agreoment

baclcdrop that in 1g32, aspecific

the Decree mu$ also be evaluated against rhc

describing a water rigtrt. Rather thc

or naturc of use was not an element roquired for

Accordingly, many older decrees to

right had to be for a bencfioial use.

includo a specific purpose ofuse in describing
a water right or did not desctibe the ofuse in narow and discrcte terms. The

Page 27/35

Idaho legislature werr recognized

relwant part:
situation in enacting I.C. $ 42*t427which states in

The legirtuure finds that
Many old
diversion

water rights were
rate. Over timg

original description
elements.

ofa

Thus it logica[y follows that a purpose of use element was not historically
required to describe a tvater right in a that the parties to the decree would not betoo conccrned about ooncisoly pl stipulating to, or ofterwiso nanowly definingpuqpos€s of use. Moroover, in the of a purpose of use for frsh propsgstion whichis coruidored a non-consumptive use it is sl'on less likcly that thc pa*ies woutd

Ordcrqr $atccof Ideho's l,{otion&r
Rooonsidcouisn tiful/or lvlciomfor
\\SNBA\SYSnoiden

Rca-prpoeof use.doc?.39IeBt Dillnea 0J.UrJw

t.
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contemplate the noed to orpresoly fish propagatioi as A prttposes ofucc- This ispartiorlarly true in the context the fishproprgafionis being used as a pu{posc inconjunction with, or secondary to'
Finalty, it should be that tlris Court's ruling docs not grve a. claimantctte blancln to rely on theDecree thc "other purpores,'languagc to srpport anyprcsently exi*ing pulposc ofuse. becauso ofthc laclc ofaxplicitness fls to the

PurPoBe of use (at loast as to a other than for inigation or domestic), this Courtruled that the cleimant must

Page a8lu5

o.'reh thq purpose of use originally
forfeited in the interim period. Jee

purPocc ofuse in proving up the warer right. fu
could have been charigcd, abaiiduucd oi

v. HagernanWater Nght hynersInc., 130
IdErtro T16,T4l,g47 p.Zd409 (l decreed water righh Er€ not insulated ftom
reqramination by the coun and be lost or reduced bascd on evidence thet dght has
been forfeited, abandoned or lost

For thc forogoing rcffions,

adverse possecsion).

wa$ entered. AIso, this is not to
sixty-cight years of conduct

the 019 / 020 rights) are

which have evolvcd over timq to
u3e.

ervidcnce as to purpose of use at the time the Decree
that ths cl*imant is entitlcd to ignore the intervening

Court disagrocs that the claimants ro ffi right (and
limited to the purposs ofuse for irrigation or

lqgal

apply the more gtrict 1999 legal requiremenrs,

climate inlgj2relative to defining purpose of

as early rs the 1920's. The State argues that
date, this Court is in effect impermissibly

domestic stated in the pleadings in the Stipulation. Stated anothor v/sy, this Court
refuses the State's request to

2. IE APDR@RIATETTEss krorunr Ilntn
The State neffi argues that if the Coun finds that fish oiopatadriii is apurpose ofuw undei the Docree, the cvidence presented by rhe Claimant only

established the existense ofthe fish
since the DccrEe contains an Igg4
granting an 1884 priority datc for a ofusc that could only be proved to erist ascarly as rhe t920's. Agaiq this disagrees.

Order on Ststes of Idaho's Motionfor
Rcconsidcration and/or Ivtrotion for
\\SRBA\SYSr\Ordcrs
las prhsed 0Vll/O0 2:39FM

Rca.pnrposc of usc.doc
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Thc basis for thc claimed
ofthe.Docree as to tho purposc

to thc interpretation of the ,.other

to go back and affempt to provc thc
Decrcc rnd essentially relitigate the

right is the Decree. At issuc is the interprctation
The evidence presented as to purpose ofuse went

language. Honco a claimant is not required
ofuse as ofthe priority date conteined in the

May-26-00 2:25pM; Page 29/3b

despite the absence ofcontrarl evidence_
Rather, given the .,other 

purposed, it is zufficient that the purpose ofuse beshown at the time the Decree was
iro?- requiring the relitigation oftho

Again, the Court is interpreting the Decree,
merits of the Decree.

Contrary to the State's despite the evidence only *howing the enistenceof the fish ponds in the 1920,s, the fieh proprgario$ righr deueed with an lgg4priority date would not constitute an in uee. As strted abovg the Court isinterprcting the Decrec as opposed to the merits relitigated by the claimant.Obviously it would be to the benefit to able to provc thc purposc of uge backto the prionty dete as decreed. this Coun ruled that the.*other purposes,,
language inoludcd the,prrrrpose of use effest at thc time the Dccrec was entered. ThisCoun is not setting the priority dare

Decree in lg32 set the prionty date

on tJre widencs presented today. Rathcr, the
1884 for irrigntior\ domestic and other purposes.An enlargement in uss would also because historically a watcr user couldchange the purpose ofuse for a watcr and still maintain the same priority date soIong as othar water useru were not Although this issue has never been squarelyaddressed in ldahol, other (including federal) have historically applied thecomrnon law..no injury''rule to in purpose of use. Idatro however has relied onauthority ft,om other jurisdictionr in the no injury rulc in codunction withchanges in the point of diversion. In v. Boiv City Inigation andland Co., 9 Idaho589,76P. 13l (1904), theldaho Court stated (with emphasis):

J

Lsrttridbdouf l/00 2:39Phf

for

Rca.purporc ofuse.doc
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That persons
divelsiqr It others aru
universal rule, tho test
changs.'

IaRpmeIIi v. /r;is[r,
said: 'It is Nlso settled
chango the place of
whlch itwar first apptird

fhe following
Dangberg, El Fed., pago I
the usc ofa

placo of
be the

by uuch

of use within the generic classificntion of
one type of mining to another tlpe of mining

May-26-oo 2:2spM;

t

Page 30/35

or place to
entitled to a given quarrtiry
any point on the gtre0m,
pleasure, and mey elso
otherc be nol rlfccted

Id. *598
Although Hard did not the issue ofpurpose ofusq the Court clearlyadopted the "no injury" rule rn accordance with the authorities relied on by theCouq also applies to oharrges in of r.lse- It is incongruous that the Court wouldadopt the general rule only by reft.rsing to apply the no injury rule to changes inprupose ofuse. This is especially in light ofthe faa thar a discrete pu{pose ofusewas historically not.used to a watcr right. See I.C. $ 42"1427. Furtherm6re, thelegislature has also adopted the no rule as it pertains to changes rn nature of use.See I.C. S 42-222;LC.42_t4ZS_l

ln Zezi v. Lighfoot" 57 707,58 p,2d 50 (tgj7>,the ldaho Suprenro Cqu*
changes in purposec of use that are uthin the

iieiti that the no injury rule applied
gcnerically described ofpurposes of use set forth in Artiele l5 $3oftheIdaho Constitution. Article lj g 3

manufacturing, and agricultural as

Court inZeil upheld the change of

the Idaho Constitution lists domestic, mining,
pu{poses, Idaho Const. Arr. lj g 3. The

given quantity
which it was

mining. Specifically,

does not invalidate an

holding was reconfirmed inBeler

Order on Shtcs ofldaho 's h4otion for
Rccoasi&ruion and/orMotion for
\\SRBA\SYSr \Orders Pendingl36{000t

2:39 PM

that the ftsm

for mnrrg purpose$, Id. at7IZ,6E p.2d at Sj. This
.lnc. v. Georgetown fnigation District, l(/l

LflstplinrBd ovutw Rea.prupose of use.doc

Page 9 oflt
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Idaho IE7, lg2,6t0p,2d 546, SSI In Eelcar, the Court distinguished behpeen
water use changer oocurring within a category from the situatiorr whers a wateruscr changes generic uses (e.g. to agriolhure). In the instant case, of the fourgoneric pulposes of usb mentioned in Idaho Constitutio4 fish propagation mostcorreccly fits under thE classification agriculturg ss doos inigation. Aocordingly, anychange in purpose ofuse from to frsh propagation would be considered a

Ichange within the generic or olassification ofagricultural purpose.z This iIalso consistent with the broadly beneficial pu{poses listed in the Article tS g 3 ofthe ldaho Constitution. Simply put, and constitutionally, water rights werenot ddined in discrcte.narow ofuso. That being said, and given the non_consumptive nature of a fish right, ttris Court cannot conclude that thisCourt's interpretation of the .,other
language allowed dn impermissible

errlargemem in use by applying an I
Lastly, this Court's ruling is

priority date to the fish propagation right.
Etent with the legislative policy set forrh in I.C.g 42-142?, wherein rathor thnn null prior dccrces that inadequately defined & wf,rerrrght by present dry requrrements, the provider for a Director,s Recommendation

based on the purpose sfuse as ofthe of comnnencsment oftho SRBA. This policyalso muld possibly have the effoct of a wate,r right by resulting in the
re+*rnmendation of a pu{pose ofuse was hirtorically not intended by the ,j*,_.,.ee. 

,

v.
CoxcnusroN

For the foregoing reasons, this holds that the pleadings in the New Int,lcase did not preclude the Nerrrr Int,l from including fish propagation as & purpose
as the Decree applies to the 03 or the Olg/OZO

ofuse under the ..other 
purposes,,

Orrderon $bicsof Idaho's l.'{otion forXccmsidsadm and/orMotionfor
\"SRBA\SYT l\O,ided

Page 31 /gs

,-::ld. -nnhtcd 0l/ll/00 2:39 pM'

l,

Rca-prpose of urc.doc
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untcr rigfits. Funher, that applying

May-26-00 2:26pM;

rI
,.

priority d*e as contained in thc Decree to a fish

PRESIDINGJI]DGE OF THE SNAKE
RT\IER BASIN ADJTJDICATION

Page 3? /,q5

propqgrtion purporc ofuse do€s constitute ra impctnrissible enlargement.

IT IS SO ORDERED:

DATSD: JAI{UARY t l, 2000

BARRYWOOD

I

ffier ort States of fdehols ltlotion for
Reconsideratioa and/or Mqion f,or
\\SRBA\SYSl\frCrs
Last priiltid O1/IUO0 2:39 PM

Rce.prpore of use.dos
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OF IUAILING

I certiff that on Janrrary I l,
STATE OI' TDAHO'g MOTION

a tuc and corrcct copy of the ORDER ON
RECONSIDA AATTON AND/OR IHOTION

FOR CLARIFICAfiON werre by first+ls$r mail, postage paid to the following:

IDWR Document Depository
PO Box 83720
Boise,ID 83720-0098

Chie{, Natural Resourws Divirion
Office ofthe Attorney General
P0 Box4449
Boise,ID 83711-4449

Dansl Hofstetter
POBox 1427
Boise,lD 8370t-1427

Prtick D. Brown
109 S Adarns St
Jerome,lD 8333E

Maria Yvonne Anderson
5151 Umatilla
Boise,lD 83709

Clcrk

Otdcr on Smtr of ldaho,r Motim for

Page 33/35

t

Roconsftlcratim and/or Motion for ^ Pagcl?



sent By: IDAHo DEPT 0F WATER RES0URCES; 2o8327540O;

RECEIVED

APR 1 g ?!00

Department of Water Resoulcos

IN THE DISTRICT COURT OI
STATE OT'IDAEO, IN AI\

,-.r il.*, ;RBA

Case No. 39576

A Stanrs Conference was held

Conference, the Special Master set the

t?ll ;'rl,? I 7 Al{ B, l7
CiSTii:C i' i.:t iRT-StD;\

i 
""'i1., 

tr,i,_ 
t_ i r.;").,lDAH,)

I TIIE FU'18 JUDICIAL DISTiii6 Or-TTr-
D FOR TIilE COTJN, T OF TWIN FALLS

Subcase: 36,00001A7 3ffi000d'B0
3Gomo3c, 3fl)0fi)3F, 36"fi1fi)3K,
360mml,, &nd 36{0003M

ORDER SETTING STJBCASE
DEADTINES

the above subcases on April 14, 2000_ At the Status

deadlirc:

May- 26- 00 2:26pt}il; Page 34l35

(

)
)

)
)
)
)

5/31/00 f:00 pm for Filing Motions to Amend Claims or Motions
for Claims

IT IS FURTHER ORDERED a Telephonn Stetus Conference rvill be held as follows

Date: 6t?glffi at 9:30

Location: SRBA District
253 Third North
Twh Falls, ID I

DATED April 17, 2000.

ORDER SETTINC SUBCASE DEADLINES
G:\36ORDERS\00003, DDL
1r29t9?

TTIOMA$ R. CUSHMAN
Special Mester
Snake River Basin Adjudicarion

fu,"C
-6bL^4rC

cncsr
ucb

on tbts
'.Lh\L oh[l
alt[r- 

-t+ t

r5
EL

h',vur -*V b--- t

+o



Sent By: IDAH0 DEPT 0F WATEH RESOURCES; 2083275400; May-26-00 2:Z7pM; Page 35/35

I cenifythat atru€ andconoct
rnailed on April 17,2000, wilh

Director of IDWR
PO Box 83720
Boise,ID 83?20-0098

Patrick D. Brown
812 Shoshone St E
Twin Falls,ID 83301

State of Idatro
P0 Box gl?20

Boise,ID 83720-0010

Dana Hofstetter
PO Box 1427
Boise,ID 83701-1427

Maria Yvonne Aadcrson
515 Umatilla
Boise,ID 83709

oRDER sETrnrc suBcAsE pdrouwEs
G :Ll 6Qr.P9P5199003 -DDL
7n9A8

OX'MAILING

ofthe ORDER SETTING SUBCASE DEADLTNES was
first-ohss postage prcpaid to the following:

PsBc 2
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23A
HEH
Cbtrt*el

-Hcpto.rth,IJzamta(,
Hohnhoat

ipo
PARTIAL ASSICNMENT OF WATER RICHTS

The undersigned, BARBARA GARDNER, a widow dealing with her sole and

separate property, owner of the following described real estate situated in Cooding County,

ldaho, to-wit: '

Lots 3 and 4 N of the access road and
Lots 5 and 17 E of the access road on
Buckeye Ranch all located in Section 22, Township 7
South, Range 13, EBM, t\

li

does hereby assign and transfer to David O. Kingston, dba D&D lnvestments hereafter

referred to as "Assignee" 134 miner's inches of water, which is now appurteriant to the

above described land, to real estate owned by said assignee that is described on Exhibit ,,A,,

which is attached hereto and made a part hereof by reference. Said water right shall be

transferred from water right No. 36{0003B Snake River Basin Adjudication.

DArED1his ll dayof C{ ' rcs7. I

BARBARA GARDNER

STATE OF IDAHO

County of

dersigned, a notary
GARDNER, known
in instrument and

On this day of ftr/a+,r lggT,before me, the un
public in and for said county and state, personally appeared BARBAM
to me to be the person whose name is subscribed to the with
acknowledged to me that she executed the same.

N PU LI
Residing at:

fxpires:

5S

lN W|TNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

f
f,,.

-o_

,9,T A

1ClUEt
A

L

VAR
$

OFWLN\GARDNER.A
My Commrsst
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Exhibit'A-

Township 7 South, Range 13 East of the Boise Meridian, Gooding County,
ldaho

Section 27: Lots 6, 16,27, and 37, and Lots 4,5,17, West
of the access road , Buckeye flgnch, as the same is
platted in the officja'l plat thereof novr of record
in the offjce of the County Recorder of Gooding
County, Idaho;

EXCEPTING THEHEFROM the foltowini described parcel:

BEGINNING at the southwest corner of Lot 37, Buckeye Ranch, as the tsame is platted in the official plat thereof now of record in the office !

of the County Recorder of Gooding County, ldaho;
Thence East along the south line of said Lot 97, 1go feet to the TRUE l

POINT OF BEGINNING;
Thence East along said South line to the Southeast corner of said Lot 37;
Thence Nonh to the Northeast corner of said Lot 37;
Thence in a Northeasterly direction to a point on the North line of Lot 26 of

'the Buckeye Ranch, 820 feet East of the Northwest corner of Lot 27of the Buckeye Ranch;
Thence west along the North line of said Lot 27, 305 feet;
Thence in a southwesterly ciirection to a point 2g0 feet East of the !

Southwest corner of said Lot 27;
Thence in a southwesterly direction to the TRUE polNT oF BEGINNING.

Township 7 South, Range 13 East of the Boise Meridian, Gooding county,
ldaho

section 28: Lots 7 through 15, inclusive and Lots 2g through
36, inclusive of the Buckeye Ranch, according to
!h. pia.u thereof on fite'in the oitiII-ft tne
County Recorder of Gooding County, iOJno;

EXCEPTING THEREFRO/M that part of Lots 9, 1o and 1 1 of Buckeye Ranch
according to the plat thereof on file in the office of the County Recorder of
Gooding County, ldaho described as follows:

BEGINNING at a point on the North boundary of Lot 4, section 29, which
point is West 660.0O feet from the Northeast corner of said Lot 4;

Thence South 214.OO feet to a point in the existing fence;
Thence South 60"12' West along said fence line 175.70 feet;
Thence west 345.80 feet to a sreel pipe set on the East bank of the

reservoir of Lower Salmon Falls Dam;
Thence continuing West to the Fiver Bank, according to the original GLo
Land Survey;

.t..{

:l
a,.

A
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EXHIBIT 'A'Continued

'Thence Northerly following atong the river to the point of intersection with
the North boundary line of Lot 4;

Thence East to the POINT'OF BEGINNING. ,

ALSO EXCEPTING the North 20 feet of the S1/2 of the NW1/4, Sectio n Zj
and the SE1/4 of the NEl/4 and the East 548 feet of Lot 4 of Section 2g,
Township 7 south, Range 13 East of the Boise Meridian, for road purposes
as set forth in Deed to Hagerman Highway Distrfct, a Municipal Corporatiori
of ldaho, dated June 6, 1951 and recorded october 1 6, 19s1 in Book 4s :

Deeds Page 1 82.

1?e918
STATE OF IDAHO COUNWOF GOOOING

Filed for record at he request
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I Q. (BY MR. BROWN I want you to start with
2 Exhibit 11. And let me give you a pen.

3 $an you draw on - do you recognize Exhibit 11?

: ) Yes. I'm trying to figure out where the

J nver ls nere.

6 Q. What Ird like you to do for me is, first of
7 all, take Exhibit 1l and take the yellow highlighter
8 and indicate to me where water comes out of the Buckeye
9 Ditch to any fish - on its way to any fish ponds?

l0 e. Okay. You're saying that her house is right
11 here?

LZ Q. Would it be easier if I gave you a bigger
13 map?

t4 A. Yes, mayb.
15 THE COURT: They've kind of been boring it
16 this way (indicating).

17 a. oh, okay.

18 THE COURT: For my purposes, m)ryay.
19 MR. BROWN: Could we go ahead and mark that
20 as an exhibit?

2L THE COURT: Don't we have that one marked

22 ilready?
23 THE CLERK: Yes, we do.
24 (DISCUSSION HAD OFF THE RECORD)
25 a. (BY MR. BROWI$ Why donrt you use
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l:2.

Now, do you recognize the property on Exhibit 1ll?
e. Yes.

O. Okay. Can you, starting with where water
comes out of the Buckeye Ditch on its way to any fsh
ponds -

A. Yes, it's right here.

Q. - can you draw the path it takes to get to
9 fshponds
10 (TIIE WITNESS COMPLIED)
11 a. (BY MR. BROWf$ Okay. In working down that
12 line now, generally it runs from right to teft on the
13 map?

t4 A. Irh-huh.
15 THE COURT: Mr. Brown, is that water
16 coming - is that the Buckeye Dilch itself, or is that
17 a ditch coming out of the Buckeye?

18 e. The Buckeye Dilch, t think, is right here.
19 MR. BROWN: It's water coming out of the
20 Buckeye Dilch across the property 0o fish ponds.
2t a. (BYMR. BROWN) Correct?
22l<1. Yes.

'23t ). Now, let me show you exhibit, whatts been
24 marked as Exhibit 16.
E Can you tell me what that exhibit is?

1

2

3

4

5

6

7

8

1 A. Well, that's the first pond right up in the

2 front corner of the property

3 Q. In other words -
4 A. Right here.

5 Q. - that is the frrst pond coming out of
6 the-
7 A. Buckeye Ditch.
8 Q. - Buckeye Ditch. Okay. Does that pond
t have fish in it?
10 e. No.
ll O. Did it used to have fsh in it?
12 n. Not - it may or may not have. I'm not
13 sure.

14 q. Exhibit 17, what is Exhibit 17?

15 A. That's like a slough or pond along the road.
16 q. Does that have fish in it?
17 e. Yes.

18 Q. And does that have fish that have beeri

19 planted or cultivated in it?
20 I Yes.

2L q. Okay. Exhibit lE, can you tell me what that
22 shows?

23 A. That's a pond that would connect with the

24 slough further down the property.
25 Q. Can you indicate on Exhibit Ul where that
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I would be?

2 A. It's right here.

3 Q. Does that have fish in it?
4 A. Yes, it does.

5 Q. what kind of fish?
6 A. Oh, there's trout. I think there's some, I
7 think there's a few carp in ihere. There's some bass

8 as well, I believe.

9 Q. Is that pond kept in order to maintain the
10 fish there in it?
11 a. It is. It's been designed for fish
12 propagation with gates and - to Etintain the levele
13 and so forth of the water.
t4 q. When is the water used for the fish?
15 A. Year around.

16 Q. h that water in addition to the irrigation
1? water?
18 .r. Yes, it is.
19 Q. Can you explain that to me?
20 e. Well, you have to have a certain depth of
2l water !o maintain the oxygen lerrel and e certain flow.
22 And so we need a year-around supply of water to those

23 ponds.

24 a. Okay. Exhibit 19, can you tell ne what that
5 shonrs?

Page 303
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I A. That's a larger pond that's further to the
2 east of this last pond and very near the Snake River.
3 Q. Okay. And does that have fish in it?
4 A. It does. It probably has the largest
5 population.

6 Q. And what kind of Frsh?

7 A. Those are trout and bass.

E Q. Okay. The last two photos, you referrcd to
9 two ponds on Exhibit l.il which you've cjrcled on the

10 lcft-hand side.
11 Whatrs your understanding of how long those ponds
12 have been there?
13 A. Well, there are - from my discussion with
14 Barbara Gardner, she indicated they were there in the
15 l92os.
16 q. Okay. Do you have any neason to believe
17 they were not there?
18 A. I've been able !o substantiate that from
19 other neighbors and people who have lived here. Not
20 m4ny go back 0o the early Twenties, but their parents

did.

Q. Exhibit 20, what does that show?
e. 20 is just another shot of the same lake.
Q. And Exhibit 21?

25 A. That's a little further out and the same
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I A. I'd have to look at the deed to be honest.
2 Q. Ilave you consulted with anybody or had
3 anybody look at this in order to determine how many
4 acrcs you have and how much is imigated?
5 e. No.
6 Q. Have you coruulted - have you hired
7 Doctor Brockway to do that for you?
8 A. Yes, to determine the amount of need and
9 use.

0 Q. What have you done in order to provide him
11 with information such as the way the property has been
12 historically irrigated?
13 a. Essentially I put him in contact with
14 previous farmers so that he could talk about their flow
15 rates, the crops that have been grown on tbat farm, and
16 the data.

17 e. And who have you put him in touch with?
18 e. Dan McFaddan primarily. He farmed it longer
19 than anybody else.

20 Q. Do you know about when he farmed it?
2l a. He farmed it from 1976 to 1986.
22 Q. Okay.
23 a. I believe the Gardners farmed it after
24 that. I'm not sure. It,s prior to my ownership.
25 q. Let me ask you a question about these water
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large pond.

Q. lVhere does the water go once it leaves the
ponds?

e. It goes into the Snake River.
TIIE COURT: Are Exhibirs t9 and 2O aad2l

all shots of the same -
e. The same lake, yes, your Honor. It goes

right out - there's a diversion right here.
MR. BROWN: Okay. I would offer t6 through

21. .

TIIE COURT: yeah. Without objection,
Exhibits 16 through 2l areadmitted.

(ctaimant Exhibits 16 thru 2l ADMITTED)
a. (BY MR. BROWI$ Referring you now to

Exhibit t2, can you tell me how much of the ground on
that property is irrigated?

A. We've claimed 129 acrcs, and I think it
approximate - some years there's mayb slightly more
than that. Some years it's less.

a. Okay. Let me show you an area referred to,
identified in brown as the place of use of right
No.Ii

Do you own any of the property there?
e. Yes.
q. And how much there would you own?

305

23

24

25

11

t2
l3
l4
15

16

t7
t8
19

I
2

3

4

5

6

7

8

9

10

I
t

3

4

5

6

7

8

9

10

1l
t2
l3
t4
l5
l6
t7
t8

l9

rights splits. J has been split into I! L, and M. you
heard the testimony this morning about how those rights
were split.

e. Yes.

Q. Can you tell me what your understanding of
what you were acquiring when you obtained part of the J
right from Miss Gardner?

e. I acquired, first of all, I think it,s the B
right. And subsequently I was told by Mrs. Gardner  
that there was additional water, and that she was <
wanting to convey that to me for the needs other than ?

those that had been conveyed !o others.

Q. Okay. And when you say',other than what had
been conveyed to othersrtr can you explain that?

e. Well, I think that she was concerned that
the department had allocated one inch per acre and, I
think, told me that she felt like she couldn,t do, deed
any more than that until there was - the adjudication
had, you know, concluded. And once that was concluded,
that the rights, whatever rights were determined,
anything that was not decreed to others, because I was
the largest landowner, should be conveyed !o me, and

23 would be.

24 e. Okay. So, in other words, you said that she
5 would convey it first to the others to get more than an

3U

20

2t
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I t to denonstrate that there is a basis for Me Kingslon
2 to t€stify as !o the hirtory of the property, including
3 the prior sta0ements of prior owners going back into
4 the Twenties with the fish propagation ule.
5 Q. (BY n'IR. BROWN ) Mr. Kingston, cur you tell me

6 Orat statenrent - f donrt know if yourre familiar with
7 the statement in the exhibit; but let me just -
8 TIIE COIJRT:. Hand the witness the exhibit. .

e Q. (BY MR. BROWN) Let me just tell you that it
10 mentiors commercial fish ponds being developed later,
11 but also refes to prior recreational ponds.
Lz Are the ponds you identified on Exhibit lil with
13 the yellow mar*er, are thme the commercial fish ponds
14 or the recreational ponds?

15 e. I believe thet the two further south closest

16 io the river were the recreational ponds as far as I
17 know. And the ones that were develo@ later were
18 further up the property.
19 q. And tell me how the ones that were developed
20 later are different than the two you identified?
2l e. Well, they're of a commercial nature. They
22 have locks in them. You know, the flow has been

23 regulated closely for that purpose.

24 Q. So yourre not atternpting to claim new rses
5 from theSeventies.
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I MR. BROWN: Thsnk you. I just wanted the

2 record to note that it was being offered for multiple
3 purposes.

4 TIIE COIJRT: Very well.
5 e. (BY MR. BROWN) I want to go back to this J,
6 Iq L split for a minute. ltrlr. Clelland testified and
7 drew in brown on Exhibit 12 an area which he identified
8 as having the 10 acres contained in it, the 10 acres of
9 irrigation claimed, but only 1 acre of irrigation, that

l0 being in the very lower right-hand corner.
ll Do you see what I'm referring to?
12 e. Yes.

L3 Q. Can you describe the terrain within that
la boundary which is more to the west or towards the
15 left-hand side? In other words, thelrrs a field
16 indicated on the map as 4.1 acres.
t7 e. Uh-huh. Yes.

t8 e. Which has the K labeled in it?
l9 e. Yes.

20 Q. Has that property to your knowledge been

2l irrigated?
22 a. Yes.

23 Q. Okay.
24 A. I think it had been earlier testified by
25 Mr. Bell that Mr. Gardner had pastured his horses in

Page 314

1 a. No.
2 Q. I wanted to disc"ss for a minute the
3 agrcernent that you -
4 TIIE COURT: Are you going to offer this
5 exhibit, Mr. Brown?
6 MR. BROWN: Yes. I offered it,I believe.
7 THE COIJRT: It's exhibit what?
8 TIIE WTINESS: ?2,Yoat Honor.
9 THE COIJRT: 222 22 has been offered. No

10 one here is objecting !o it. Therefore it will be
11 admitt€d.

rz (Claimant Exhibit 22 ADMITTED)
13 MR. BROWN: Your Honor, I would like to
14 slso offer it for the purpose of impeachment. You
15 heard Mr. Clelland state that he had no information or
16 no basis !o zuggest that there were any fish
17 propagation at or before the time of his
18 investigation. And I think it's fair to say that the
19 claim itself identifies under oath that there was.

20 THE COURT: Mr. Brown, statemenls offered
2l fot mere impeachment purposes don't go to the
22 substantive truth generally speaking. They just go to
23 impeach. You're offering it for alternative - the
24 court will allow it as substantive evidence of the
5 purpose ofuse.

Page 313

I that property.

2 Q. Miss Gardner still owns the house indicated
3 just down the picture --
4 A. That's correct.

5 Q. - from that area. How is Mrs. Gardner
6 going to water her houe, around her house and up
7 through that other section that you'rc purchasing
8 without water? Do you know?
9 A. I think there's a general agreement to share

10 that water with her for her needs.

1l q. Okay. And why is it, then, that you would
12 own the water irutead of she?

13 a,. I don't think she has the ability to water
14 it herself. She was trying to encourage some help by
15 deeding the water over.

16 q. And have you agrred to exchange something
17 for her or do something for her in exchange for the
18 water?
19 e. In addition to thai, I agreed to grade her
20 driveway, keep it -
2l q. Yourre maintaining her road in order to take
22 the water and utilize it both on your place and hers?
73 A. That's correct.

24 Q. So the place of we of the right is not
25 changing.

Page 315
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1 A. No.
2 MR. BROWN: I have no further questions.
3 THE COURT: Wait a second, Mr. Kingston.
+ )Kingston, regarding Exhibits Ig, ZO and 21, and I
5 rrdk those are the pictures of the biggest pond?

6 A. Yes, Your Honor, I think so.

7 THE COURT: Is it your understanding that
8 those particular ponds have been on the property since
9 the 1920s?

l0 A. That's correct, or before. Or before.
ll THE COURT: Or that pond. That's one pond,
12 correct?

13 A. There's two ponds.

14 THE COURT: Okay. And those two ponds, to
15 the best ofyour understanding, have been on the
16 properties since the Twenties?
17 e. Yeah, or before.

18 THE COURT: Or before. And those have been
19 used for the purposes offish propagation?
20 I Yes.

2l THE COURT: Is that commercial propagation
22 orjust pride?

23 a. I think it's recreational. Those two ponds
24 are recreational more than commercial; but they've been
25 there and for that purpose for a long period of time.
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COURT: Who fishes out of those, in
2 other words?

3 A. Probably the land owners and friends, I
4 suspect.

5 TI{E COURT: And your understanding that
6 those have been there since the Twenties is from
7 Mrs. Gardner?

8 A. Mrs. Gardner and others that l,ve talked
9 to. The McFaddens and other people who lived in the

10 community for a long time, and his parents lived
11 there.

12 THE COURT: Now, the deed you received from
13 Mrs. Gardner for right - for the area where right K is
14 used, that deed didn't speciff any particular quantity
15 of waler, did it?
16 a. She said that amount was in dispule and
it? would be adjudicated. So it does not have e specific
18. quantity. Itjust says sll r€maining rights, I
19 believe, is how it's written.
20 TIIE COURT: All right. On the face of the
2l deod itself - all right. It may be helpful,

;Arft 
, at some point to get those deeds in the

24 MR. BROWN: your Honor, I hesitate to use
5 them because they're going to take an inordina0e amount

t of time to sort through. They are exkeordinarily
2 complicated es what I'm showing you ie a diagnam of the
3 deeds. And I'll tell you it's about 12 feet long.
4 The property continued to go through since the
5 New Inlernational Mortgage decree forfeitures, estatres,

6 splits. And I do have them with me, but I,d suggest
7 that - I have about four inches worth of them. And in
8 order to be helpful, you would have !o go through them
9 all.
10 THE COURT: Maybe we could getjust that
11 portion of the deed describing the water rights or a[
12 appurtenances? You could - I,mjust telling you thet
13 now, Mr. Brown. We can supplement later. We don't
14 have to do it now.

15 MR. BROWN: That's fine, your Honor.
16 THE COURT: Referring to Exhibit 12,
17 Mr. Kingston, there's an area labeled brown on
18 Exhibit -- there's -. yeah. It,s labeled K.
19 A. Yeah.

20 THE COURT: And it,s your understanding
21 that area has been irrigated?
22 a. Yes.

23 THE COURT: And that understanding comes
24 from whom?

25 A. From Mrs. Gardner and from others l.ve
Page 318

I talked to.

2 THE COURT: Okay. Who ar€ some of those
3 other people you've talked to?
4 A. McFaddens, Mr. Bell, some of the other
5 neighbors.

6 THE COURT: All right. You don'thave any
7 personal knowledge that that has be€n in fact been
8 irrigated prior to 1996?

9 A. No. No, I don't. Only ufrat people told
10 ne.
11 TIiE COIJRT: Okay. And likewise as to the
12 ponds, you don't have any personal knowledge ofthose
13 uses prior to 1996?

L4 A. I've witnessed aerial photos that predatc
15 that, yes.

16 THE COURT: Okay. Mr. Broum?
17 a. (BY MR. BROWT9 I\[r. Kingston, you onm the
18 water rights; but as you heard Ilfir. Bdl testify
19 regarding his motherrs righf you are also witbin a
20 water district organized by the Stste of ldaho?
2L A. Yes, I am.

22 Q. Do you pay assessments to use your water
2r rights?
U A. That's correct.
25 e. For what amount of water do you pay?
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) REPORTER'S TRANSCRIPf

) Subcase No. 36{00034
) etal

I MR. HONSINGER: 30th.
2 THE COURT: Okay. Mr. Brown, short of you
3 having a baby by that time, I expect that 0o b€ filed
4 with the court. All right? you may want to do that
5 with the other 85 some zubcases also.
6 MR. BROWN: I will, your Honor.
7 THE COURT: I've had an opportunity to
8 review the settlement statement this moming just so we
9 know what we'll be trying. euantity. I ordered a

10 pro rata mathematical calculation on that.
11 Mr. Brown or Mr. Honsinger, do you know when
12 you'll be able to have a final resolution of those
13 numbers before the court, some sort of agreement, some
14 sort of anything?

15 MR. BROWN: My understending is those are
16 as claimed. And there's no dispute as far as the
17 splitting of the qu"ntity from the decree down to these
18 24 claimants.

19 MR. HONSINGER: I would say that we don't know
20 as to the -- we don't know what was -- your Honor, I
21 still am confused over the duty of water you ordered in
22 this particular, in these particular numbers. you
23 ordered the quantity decreed divided by the land
24 decrd,, both pursuant to the New International
25 Mortgage decree.

Page 3

COT.'RTROOM OF THE DISTRICT COURT, SNAKE RWER

BASIN ADJUDICATION COURTHOUSE, 253
Avenue North, Twin Falls, Idaho, Thursday,
September 26, 1996, 2:30 P.M.

THE COURT: All right. We're on the record
nthe24 zubcases, 36{0003A, et. seq. The date is
September 26, 1996. The time is 2:30 p.m.

Present is Matt McKeown on behalf of the State of
Idaho; Pat Brown on behalf of various claimants; and
the department of water resources is present with
Mr. Honsinger and Mr. Spencer.

Pat, before we start here, I want to clariff some
of the representation. It's as yet unclear. I just
want to confirm a few things.

Are you representing Edna Mae Rea?

MR. BROWN: I am representing each and
every of the 24 claimanis, Your Honor.

THE COURT: Would it be possible to get a
notice of appearance or a general notice of appearance
on these cases?

MR. BROWN: Yes, I'll get one filed.
THE COURT: rffhen?

24 MR. BROWN: By Monday.
25 THE.COURT: What''s the date on Monday?

1
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1 THE COURT: Correct.
2 MR. HONSINGER: That comes up with a duty of
3 water decreed that fluctuates wildly between all the
4 split rights. And quite frankly we do not know how to
5 proceed from this point.
6 THE COURT: Fluctuates. What do you mean
7 'fluctuates wildly"?
8 MR. HONSINGER: They fluctuate from -- if you
9 take -- shall I give you a for instance or a for

10 example?

1l THE COURT: You might as well.
12 MR. HONSINGER: They fluctuate from __ for
13 example, right No. 36-000348, the quantity decreed in
14 the New International Mortgage decree was 1.5 cfs. The
15 land decreed pursuant to that decree was 200 acres. If
16 you divide that, divide those numbers, you come up
17 with .008 cfs per acre, which is less than hatf an inch
18 per acre.

19 On the other hand, if you go to 36-000954, the
20 quantity decreed was I .2 cfs for 5. g9 acres of land.
21 So that --
22 THE COURT: Which one were you at right
23 there?

24 MR. HONSINGER: That's g5A. So you've got
25 1.2 cfs for 5.89 acres of land. you come up with a

4
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t how those have been broken out among the people

2 claiming from the root right.

3 MR. HONSINGER: I would agree that the original

4 root right was that way. We don't know how it shbdd

5 be decreed among the spiit rights. lffe simpiy have no

6 idea -
7 THE COURT: Well, you take the original

8 qunntity that was decreed and acreage, and divide it
9 up. And whatever the acreage split was. And you

10 assign the appropriate quantity to that. It's a

11 one-for-one reduction, I believe. I mean -
12 MR. BROWN: Well, I would agree that

13 generally -- the general de is that unless otherwise

14 indicated by an appropriate instrument zuch as a deed,

15 when a piece of property was split the appurtenant

16 water went along in proportion to the size of the

17 ground with each of those two pieces of property. I
18 think that's what we s€e in all of these with a few

19 exceptions. And the exceptions, there are - we have

20 deeds which have already been put'into evidence where

21 the deed specifically states the amount split off.

22 THE COURT: Okay. I didn't want to creste

23 abig issue here. We have just a few of these out

24 there. I don't know if, Pat, if you've had a chance to

25 review the numbers.
PrgeT

1 duty of water of .2O, or 10 inches per acre.

2 THE COURT: So you agree that it's -- just

3 crunching the mathematics, it was .20.

4 MR. HONSINGER: Just doing the numbers, that's

5 what it comes out to.

6 THE COURT: OkaY. Wait, wait a minute

7 now.

8 MR. BROWN: Your Honor, can I object to

e this point for the record? First of all, I don't

10 understand that you ordered a duty ofwater' I
1l understand that you ruled that the duty of water had

12 been specifically addressed in the decree.

13 I think we also all agreed that the irrigated

14 acres had not been specifically spelled out. Rather,

15 the property description of the properties were set

16 forth.

l7 So, first of all, you know, I don't know why

18 we're wasting our time on this. Second of all, I think

19 that ifthe court is taking evidence from the

department on this or something, I think it's being --

THE COURT: No, we're not - okaY. Go

22 ahad, Mr. Brown. I didn't mean to cut you off.

23 MR. BROWN: .Well,I think it's

24 inappropriate for the court to take evidence.

25 THE COURT: I'm certainly not taking
Page 5

1 Are they correct? Do you agree with them or

2 not? Are we going to have to go to trial on that

3 quantity number?

4 MR. BROWN: MY understanding is the

5 quantities are all correct.

6 MR. HONSINGER: As far as - Your Honor -
? THE COURT: Well, let me direct this. On

8 3A, the claimwas 1.6 cfs.

9 Did you confirm that? Did you crunch the

10 numbers? Is that coffect?

11 MR. McKEOWN: I did not crunch the numbers as

12 to the claim. If the claim was for 1.6 cfs, then

13 that's what it was for. I was assuming that what you

14 wanted was quantity decreed pursuant to right No. 3 -
15 THE COURT: Right..

16 MR. HONSINGER: -- root right No. 3 divided by

17 the land decreed pursuant to root right No. 3 to come

18 up with a duty of water. I did that very thing. I
19 multiplied that times the land owned by -
20 THE COURT: In other words, what did you

21 come up for 3A?

22 MR. HONSINGER: For 3A, I came up with a duty

23 of water of .0149. This is simple math. The land

24 owned by the claimant in 3A is 40 acres.

2s THE COURT: Uh-huh.
Page 8

1 evidence at this time, Mr. Brown. I'm just seeing

2 where we're at on the quantity issue.

3 MR. BROWN: My understanding, Your Honor,

4 is you decided the quantity issue except to the extent

5 where a right, decreed right had been split. And then

6 your question was how had the split been allocated

7 among various right-holders.

8 THE COURT: That's all I want to know'

9 MR. BROWN: And I think the department's

10 calculations -- and I wrote Mr. Honsinger a letter and

11 said I can't find any discrepancies or disputes about

12 the right being split off to a bunch of people. I

13 mean -- uor in proportion to the ground they own from

14 the original right. And he wrote back, and we agree'

15 MR. HONSINGER: We agree. But you did order

16 this particular analysis that I did.

l7 THE COURT: All I want to know, gentlemen,

18 is I don't want to be performing a mathematical

19 crunching for trial. I don't think we need to Put on a

2o witness to crunch the numbers.

MR. BROWN: MY understanding is the

qrrantities are - the q'rantity and the particular

rights have been traced back to the original right.

THE COURT: Right.

25 MR. BROWN: There isn't any dispute about
6
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I MR. HONSINGER: You multiply that out. It
2 comes !o .596, which is substantially less than claimed
3 and more than recommended. In other cases -
4 MR. BROWN: That's correct. And the point
5 is, you know, the point ['m making here is the amount

6 claimed, I guess, isn't in dispute. And I think
7 Charlie and I agree on the fact that in this example

8 the .59 doesn't mean anything because the original
9 decree may have gone to -- okay, in this case what was

lo iQ 1342 acrqs --
11 MR. HONSINGER: That's correct.

12 MR. BROWN: If you figure out the property
13 boundaries - and I haven't checked his number on the

14 property boundaries. But let's assume that's correct.
15 Some of that ground was irrigated, and some may not
16 have been. We know the court found a duty of water,
17 and found that acceptable and necessary in whatever

18 quantity of irrigated acres it may have been.

19 MR. HONSINGER: I don't know that -
20 MR. BROWN: I don't think there's any
21 meaning or value to going back and dividing that 1342
22 acre,s by the total of 20 feet decreed, because some

23 ground -- for example, you have a piece ofground
24 that's been divided into 10 five-acre parcels. Half of
25 bhat ground was never irrigated. Those half of the

Page 9

I own land that was described in the original decree. So

2 we come up with no water. And I guess that's my point,
3 is that this is -- this fluctuates wildly.
4 THE COURT: What did you come up with in
s 39E,?

6 MR. HONSINGER: Nothing.
7 THE COURT: Although you're zupplemental
8 report had .03 cfs. Now you're coming up with
9 nothing?

10 MR. HONSINGER: Well, you asked that I come up
1l with -
12 THE COURT: Okay. What did you come up
t3 with in 39J?

14 MR. HONSINGER: 39J, I came up with a duty of
15 waler.1. So .20 cfs.

16 THE COURT: Okay. What did you come up
17 with n 472

18 MR. HONSINGER: 47. Well, 47 is not a split
19 right. So 47 should be as decreed.

20 THE COURT: Oh, okay. Okay. Somehow I had
2L that mismarked.

22 MR. HONSINGER: Irt me give you another
23 illustration here that might be, that might be

2a helpful. In 35J, there were -
25 THE COURT: Charlie, I don't want to get

Page 11

1 rights got no water in all the splits. The other half
2 of that ground contains acres which were irrigated at

3 that time and which each got a fifth of that right, so

4 that if you take the five lots and multiply the

5 claims -- or add up the claims, they add up to the

6 original decreed right.
7 MR. HONSINGER: Your Honor, if I may inte{ect,
8 what it comes down to, then, in order for these numbers
9 to be meaningful, there needs to be the determination

l0 as to the irrigated acreage that was originally
ll irrigated pursuant to each decreed -
t2 THE COURT: Okay.
13 MR. HONSINGER: Hence, we have no way of
14 knowing that.

15 THE COURT: What did you come up with for
16 39C?

l7 MR. HONSINGER: 39C, duty of water was .10 or
18 5 inches to the acre. I-and owned is 1.92 acres, or
19 a--
20 THE COURT: Okay. I don't want to go .

21 through it too much.
22 What did you come up with in 39E?

23 MR. HONSINGER: 39E, same duty of water, but
24 the claimanl didn't own the land under the original
25 decree. The claimant to that particular right does not

Page 10

I into this too much. I just wanted to see where we're
2 at generally, okay?

3 MR. HONSINGER: Okay.
4 THE COURT: What did you come up with on

5 6482

6 MR. HONSINGER: 648, I came up with a toral of
7 5.33 cfs.

8 THE COURT: 5.33?

9 MR. HONSINGER: Yes. If you go plot out the

10 duty of water times the land owned --
11 THE COURT: Okay. Pat, you asked for
12 4.52. Do you want to just take 4.252
13 MR. BROWN: I'm not sure what -- are you
l4 talking about quantity?

15 THE COURT: Correct.

16 MR. BROWN: Oh, I thought we had the

l7 quantity decreed.

18 THE COURT: Was that a -- that was a split,
19 though, wasn't iQ 648?

20 MR. BROWN: It's been split between A and

21 B. There's two rights, yeah.

22 THE COURT: Right. And you * what did you
23 come up with, Charlie, on 64B?

24 MR. HONSINGER: We came up with a total of
25 5.33 cfs.

Page 12
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I MR. BROWN: Or what we're agr€€ing on.

2 THE COURT: Obviously - no one can sit

3 here today and tell me what we've agreed to and what we

4 haven't. The numbers, your numbers requested don't

5 jive with the numbers that IDWR is ssming forward with
6 today, you know. So what I'm telling you both is,

7 unless you agree and submit numbers to the court, I
8 don't know what those numbers would be.

9 MR. BROWN: Your Honor, I don't

l0 understand -- seriously I don't understand what you are

11 saying we're supposed to be agreeing about. I mean the

12 qrran6lt of these rights -
t3 THE COURT: Okay. My - going back to

14 summary judgment, I simply stated that as to the split

15 rights, following CROW v. CARLSON, following whatever

16 rule was announced in that particular case, that those

l7 split rights have to be dealt with simply.

18 MR. BROWN: Your Honor, I think they have

19 been dealt with in two different ways. You have one of
20 two scenarios. One, you have the water decreed to a

21 certain parcel of ground. That ground has been split

22 up.
23 THE COURT: Okay. Everyone can accept

24 tbat.

25 MR. BROWN: The quantity was also split
Page 15

I THE COURT: Okay. And, Pat, you requested

2 4.52 both in your claim and in your sumnary judgment.

3 MR. BROWN: That's right.

4 THE COURT: So 4.52, we can settle for

s 4.522

6 MR. BROWN: Yeah, that's all we're

7 claiming.

8 MR. HONSINGER: Your Honor, I mean, again, I
9 don't -- I quite frankly don't know where to go here.

10 THE COURT: Well -
11 MR. HONSINGER: The numbers just, these numbers

12 don't make sense without --

13 THE COURT: The point is, Mr. Honsinger,

14 they're requesting something less than what you came up

15 with on your figure there.

16 MR. HONSINGER: That is not a recommeridation,

17 Your Honor. You merely ordered the department to come

18 up with that particular, that particular quantity of
19 water, or those particular quantities pursuant to those

2o particular split rights.

2l MR. MoKEOWN: What is the qrranlilt

22 recommendation with this right?

23 THE COURT: .72. Okay' All right. I
24 just wanted to see where you were with quantity. I
25 guess it's a little bit more difficult than I

Page 13

I up. What the court is saying I need to know how the

2 quanlillss were split, correct?

3 THE COURT: That's correct.

4 MR. BROWN: The claimnnts have said how the

5 quantities were split and have attached their deeds or

6 whatever saying how they were split, if it was

7 different than a straight CROW v. CARLSON allocation by

8 acre.

9 THE COURT: And those are stated in the

10 deed?

11 MR. BROWN: Yes. For example, the 039C,

12 391, the -- what's the Willow Brook Subdivision? For

13 example -- well, let me show you here. For example,

14 here's a subdivision -- this is something we were

15 looking at this morning - with different

16 right-holders, Your Honor. This was all covered by an

17 original root right. The place was subdivided, and the

18 lots vary in size. You know, some are - I think they

19 vary from -- they're close to an acre apiece. Some of
20 them got 7 inches of water, 7 inches, 7 ,7 , 6, 6, 6, 6,

2L7,7,7,7,6,6-
22 THE COURT: And those are contained in the

23 deeds themselves?

24 MR. BROWN: -. 7. In most of the deeds,

25 lhey are, Your Honor. I won't tell you that every

Page 16

I anticipated,

2 Mr. Brown, I can only ask that you and

3 Mr. Honsinger see if you can get together, or we'll

4 just simply litigaie this thing. Obviously --

5 MR. BROWN: Your Honor, I don't think

6 there's anything -- I think we're in agreement. I
7 think we both agree that the court's, the way the court

8 is dividing this water makes no sense. It assumes that

9 the water was equally divided among the proPerty to

10 which it was decreed. And that is not the case. And

11 it has not been sold and split up over the years with

12 that assumption.

13 MR. HONSINGER: We would agree with that with

14 the caveat that we have no idea what acreage was

15 inigated back --
16 THE COURT: Okay. In other words, in other

1? words, it's obviously more complicated than simply a

18 mathematical breakdown, so --

19 MR. HONSINGER: That's our interpretation,

yes.

THE COURT: Okay. Then those split rights'

either you'll agree or it will be litigated.

MR. BROWN: Your Honor, I guess I'm not --

I don't understand what we're litigating.

THE COURT: I don't either.
Page 14
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I that's the point of summnry judgment.
2 MR. HONSINGER: Quite frankly, your Honor, I
3 don't believe, I don't think we ever even addressed

4 what was in the deeds.

5 THE COURT: That would be a good place to
6 look, I suppose.

7 MR. HONSINGER: And I don,t know that we would
8 agree that the rights as split were - we have no idea
t how - I don't know that -- we would at least look.

10 How is that? We would at least sit dovm and look and
11 see what the deeds say as to these split rights. I
12 count 18 of them.

13 THE COURT: Well, I think some, most of
14 them are, frankly, undisputed. I think when you look
15 at the disputed ones you're going to have 3,A, is
16 disputed; 39C is disputed; 39E is disputed; 39J is
17 disputed; 39M is disputed; 47 is disputed; 648 is
18 disputed.

19 MR. BROWN: Your Honor, what -- when you
20 say "disputed," you're referring to what element?
2t THE COURT: Quantity.
22 MR. BROWN: But --
23 THE COURT: Well, I don't know if it's
24 disputed or not. I just want to know -- I mean l,ll go
25 back and look at those deeds, I suppose. I don't want
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single deed is. But I'll tell you if it isn't in the
deed, it has been - it's probably a straight-out, you
know, a straight split type 6f thing. So what I'm
lelling you is if you add all these up, you know, you
get back to that is the qu"ntity (inaudible) -

THE COURT: Okay. If it,s in the deed, we
can agree that it's - the water nrns appurtenant with
the land as deeded.

Is there a disagreement about that?

MR. CLELLAND: Well, you've got to make sure
that all these add up to the original right. And in
this case, ifyou add these all up and they equal the
original right, you've got another party,
Frank Glauner, in the city of Hagerman that owns a
piece of this right that isn't a part of this
zuMivision. If this totals up 0o the original right
as shonm here, then the right is overdecreed or
overallotted because he's got additional water claimed
under the right for his right.

MR. BROWN: My understanding is there's
only one case where that's true. And that's on the
Buckeye 03 right where there's 20 or 2O,20 feet
decreed -

24 THE COURT: Okay. In other words,
25 gentlemen --

Page 17
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1 MR. BROWN: In that case the only reason we
2 have a discrepancy is the department has entered into a
3 settlement agreement with the Buckeye Farms for an
4 amount greater than claimed or decreed to them. That's
5 the only situation where I think that's true.
6 THE COURT: In other words, c:rn you all get
7 together with those deeds - I don't want to have a
8 formal scheduling or settlement conference. I mean
9 doesn't that appear to be something you can get

10 together on?

1l MR. HONSINGER: We can at least get together
12 and figure out what's going on as to those, yeah.
13 MR. BROWN: I'm trying to figure out -- I'm
14 not sure I know what we're trying to figure out.
15 That's my point.
16 THE COURT: Well, pat, see, the court can't
17 sit here and know all be all, have an understanding of
18 what's in these deeds. You're telling me that some
19 water went with the deeds, and in some cases they
20 didn't. So you have to get together, show them the
21 deeds, and come to some sort of a meeting of the minds

on those issues. And those issues not, you know --
MR. BROWN: Your Honor, we moved for a

24 summary judgment and included the deeds which did
25 tbat. Then they were not opposed. I mean, you know,

I to say -- I'm using the word 'disputed" because my
2 ruling is my ruling. I just want you to know that --
3 MR. BROWN: Your Honor, maybe we should
4 here schedule a trial and pretrial and a motion in
5 limine. Because I'm concerned, too, today after the
6 settlement conference.
7 My concern was several of the rights, I think, we
8 weren't able to settle because the department says they
9 wenf out and made a beneficial-use exam and didn't see

10 beneficial use. The 39 rights you,re talking about,
ll one of them we talked about today was 39N, I guess.
12 MR. HONSINGER: Well, are we switching gears
13 here from the split rights?
14 MR. BROWN: That would be Korbis -- well,
15 no. I guess the question is - what I'm saying is I
16 think the court needs to -- I'm not sure how the court
17 can rule that any of this is disputed. Summary
18 judgment was filed, and none of it was disputed. The
19 deeds were submitted. And I can tell the court quite
20 honestly today is the first time I've ever --
2t THE COURT: All right, all right.
22 MR. BROWN: -- had any understanding that
23 there might be a dispute about that part.
24 THE COURT: Here's why I'm unclear about
25 the split rights. I understand the deeds were attached

20
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I to the summary judgment. Nowhere, anywhere in your

2 brief did you argue how split rights were to be dealt

3 with. If you can show me that, I'd be happy to look at

4 it. If not, then I think you need to argue that to the

5 court.

6 MR. BROWN: Argue how the split right - I
7 don't think it's something I have to argue. I mean

8 it's done through the affi&vit and the de€d.

9 MR. HONSINGER: Your Honor's decision merely,

10 merely said that the decreed elements were to be

1l decreed as decreed pursuant to the New lntemational

12 Mortgage decree. It didn't say --

13 THE COURT: Well, let's put it this way:

14 I'm hearing that for a particular decreed right the

15 water itself would go to that amount that was irrigated

16 on the property at the particular time. And correct me

1? if I'm wrong what your argument is. That when a

18 particular right was split, there may have been more

19 inigated acreage with one than another; so it's not

20 fah to do a simple mathematical pro rata reduction

2l unless it's stated in the deed. None of that was

22 argtd anywhere at this point i-n time.

23 MR. BROWN: No. Each affidavit says here

24 is the root right; here it is attached. I own the part

25 of the property within that, not all of it, but a

Page2l

I telling me that in those particular cases there -- in

2 some cases there would not be a straight pro rata

3 allocation of water for the particular land that was

4 split.

5 MR. BROWN: Most of those cases, there

6 was. And the ones that were not' the affidavits

7 specifically explains. That's the only evidence there

8 is.

9 THE COURT: Well, I'm understanding the

10 evidence that is before the court, Mr. Brown. I'm just

ll trying to figure out how to apply the facts before the

12 court since nowhere, nowhere did you argue how a split

13 right was to be allocated, okay? That's all I'm
14 saying.

15 And I guess at this point in time I don't have a

16 firm understanding of how that would work. So it's up

17 to you as the litigant to explain to me, the court, how

18 that needs to work. All right? I'm not disputing the

19 evidence because --

20 MR. BROWN: It needs to work as set forth

21 in the affidavits is what I'm saying. I guess I don't

22 know why there's a --

23 THE COURT: The affidavit set out the

24 facts. I guess the -- do you disagree that in some

25 cases there would be an overallocation of water from
Prye23

I portion of it; and here is the amount I've purchased

2 and used on my ground out of that original right.

3 The only concern I could think the court could

4 have about that would be if you had 30 guys saying

5 that, each claiming an inch when the decreed right was

6 only for l0 inches. Then the court might be

7 concerned.

8 But where each of these people came in on sununary

9 judgment, said here's where my right comes from, here's

10 the portion I own, here's my deed, here's the part of
1l the depree it comes out of, and here's the quantity

12 that has come to me, that's unopposed evidence.

13 THE COURT: What I'm saying, Mr. Brown, is

14 that you're telling me that in some of the cases the

15 deed speaks of the amount of water that went

16 appurtenant with the split, correct? Am I correct

17 about that?

18 MR. BROWN: Yes.

19 THE COURT: And in some cases you're

20 telling me tbat the deed did not particularly set out a

21 qrran111t of water that went off of that split.

22 Am I right about that?

23 MR. BROWN: There are some cases where

24 that's true.

25 THE COURT: Okay. Now, and you're also
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1 the original root right?

2 MR. BROWN: An over - I don't know what

3 you mean by an 'overallocation. "

4 THE COURT: Well, that if you added up all

5 the water that went with all the split righs, if you

6 added it up, it would be more than the root right

7 itself?

8 MR. BROWN: The onlY one I'm aware of,

9 Your Honor, is the 03 right. The reason for the

10 overallocation is the Buckeye ranch, who was not a

11 claimant here, not one of my clients, claimed something

12 like, it was eight point something,8.75 maybe out of
13 the 20 cfs. The department went ahead and entered a

14 settlement agreement, which I understand Mr. Dolan has

15 accepted, which states that the Buckeye ranch gets

16 12fentofwater.
l7 So there would be an overallocation in that case

18 because my claimants with 03C have claimed their

19 original decreed amount. The Buckeye has come in and

20 claimed more -- or has settled for more than claimed or

21 decreed to it. Or not claimed or decreed. Claimed or

22 daedcd to it. So, yes, that's one situation.

23 MR. SPENCER: (inaudible) the number on that;

24 but I don't believe that's correct, Pat. I don't

25 believe that we would have settled for any more than

24
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1

2

3

4

5

6

7

8

9

10

11

t2
t3

t4
15

the claimed and deeded q,t4ntity.
MR. BROWN: That's what I would have

aszumed, Nick. But when I've looked at it, I think it
came in at, claimed at 8.75 and settled at 12.

MR. SPENCER: I believe (inaudible).
MR. BROWN: Well, I'll -- I mean that,s the

one I'm aware of.
MR. CLELLAND: Can I ask you a question?

Regarding these splits, number one, at what point does
the split become an individual right and treated as

zuch and not as a piece of the original right? That's
one question.

And the other question is: If what Mr. Brown has
said that there's no overallocation of those rights,
and which, if I recall, there's several rights that
were underclaimed by the parties, so there was water
left over from what was decreed under your sununary
judgment, who do we give that water to since it can,t
be forfeited?

THE COURT: Well, it's my understanding
that, even ifyou have a preexisting right, you claim
up 0o whatever you think the right is in this. And
whatever is remaining or left over is waived, I suppose
would be the correct word. That's, then, subject to
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25 appropriation.

16

t7
18

t9
20

2L

I MR. HONSINGER: The quantities decreed would
2 not -- when they were decre€d to the root rights, they
3 were not decreed to split rights. We don't know what
4 the quantity would be if it were decreed to the split
5 rights.
6 THE COURT: Well, okay. Number one, the
7 best place to look is the deed itself.
8 MR. HONSINGER: Okay.
e MR. SPENCER: Well -10 MR. HONSINGER: Except the deed might nor be

11 representative of what was actually decreed. It's
12 merely, it's merely a statement that this amount was
13 sold, not that this amount was decreed.
14 MR. CLELLAND: An example is Cleave Lloyd
15 purchased a right from the 03, and he applies it to
16 ground that was never decreed under the 03 right. And
17 we've got a summary judgment. His right doesn't
18 exist.

19 MR. HONSINGER: We've got that same problem
20 with a couple of these rights if that,s the case.
2l THE COURT: Well, CROW v. CARLSON says that
22 if you have an original right and the land is divided,
23 then that amount of water goes in a pro rata share to
24 the amount of land that was divided. That's what
25 CROW v. CARLSON says.

Page27
MR. SPENCER: You treat the claim for the

smaller q"antity as evidence of intent to abandon
that.

THE COURT: It's just that amount. yeah,
it's unclaimed. It's unclaimed. It would be subject
!o appropriation.

MR. McKEOWN: I'm confused as to what we're
doing here.

THE COURT: Wetl.--
MR. McKEOWN: Are we arguing an issue?
VOICE: I think we all are.
THE COURT: Well, that's a fair question,

Mr. McKeown. I was simply trying to see where we were
on some of these iszues. And I guass we got a little
bit too far into them at this point. I think that,s a
fair statement.

MR. McKEOWN: I'm not, I'm not, I'm just
trying to figure it out for myself because I don,t, I
don't understand, I guess I don't understand the
discussion that was just occurring very well.

MR. HONSINGER: That's my problem. you're not
alone.

23 THE COURT: Well, actually you're not
24 entirely alone on that. I'm thoroughly confused at
25 this point.
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I MR. HONSINGER: Agreed.
2 THE COURT: Okay. I think in case --
3 CROW v. CARLSON is probably a case where the deeds
4 themselves did not describe the amount of water that
5 went with each deed.

6 Am I correct about that?

7 VOICE: Is that the Rexburg decrep?
8 THE COURT: Correct.
9 MR. HONSINGER: Yeah. The Rexburg decree

l0 doesn't say very much about rights.
1l MR. McKEOWN: No, it,s basically --
12 THE COURT: Well, in that case there was an
13 amount decreed under the Rexburg decree; and it was
14 subsequently split. And the court said okay -- I don,t
15 think the deed specified the amount that went with each
16 split. So the court simply did a pro rata division of
17 the water to the pro rata reduction of the land.
18 MR. HONSINGER: Because it split two-thirds and
19 one-third, one-third goes to this side; and two-thirds
20 of the water goes to this side.
2l THE COURT: Correct. That was absent any
22 statement in the deed specifying how much water went
23 where.

24 MR. BROWN: well, your Honor, but, see, in
25 this sihration I think the deeds generally -- and the
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I claims in the SRBA confirm it, too. For instance, the

2 Dave Cropper claim. That was originally decreed to 80

3 acres. Everybody agrees that a 40 ofthat never was

4 irrigated. That 40 -- that's been split into the two

5 40s. The fuli right went with the irrigated 40. The

6 other one, nothing went with the nonirrigated 40'

? THECOURT: OkaY.

8 MR. BROWN: Nothing is claimed with the

9 nonirrigated 40; and it's all claimed with the

10 irrigated 40. So that's what I say when I say I don't

ll think we have a dispute. I mean the parties -- you

12 don't follow CROW v. CARLSON because the deeds

13 allocated it. But --

14 THE COURT: The deeds allocate it in that

15 particular case.

16 MR. BROWN: Yeah. The deeds say all the

1? water goe's with this 40. And the other 40 got none,

18 and the other 40 claimed none. And nobody has ever

19 said the other 40 had anY.

MR. HONSINGER: The original deed which, from

which the original, from the land, the original deed

22 which, which deeded land from the original place of use

23 of the root right, is that correct? Because that's

24 whatwe want to be looking at here. The deed which

25 de€ded land to an individual, or split the land in
Page29

I effect.

2 MR. BROWN: Well, You got to go back to

3 when the property was split is what you're saying.

4 MR. HONSINGER: Then I think --

5 MR. BROWN: Yeah.

6 MR. HONSINGER: -- if that's what we've got to

7 do, then that's what we've got to do to make sense of
8 this.

9 THE COURT: What, Charlie?

10 MR. HONSINGER: Is if you want to use deeds,

11 you've got to use the deed that actually sold the land

12 that - the deed that effected a split of the land.

13 Do you see what I'm saYing?

14 THE COURT: Correct.

15 MR. HONSINGER: You've got to find that

16 particular deed. And that might not be the deed that

1? the claimants have. I don't know. I guess I haven't

19 slxmined the deeds closely enough to be able to tell

19 you that.

20 MR. BROWN: That's my point. We moved for

l,t summary judgment, entered the deeds and, in addition to

22 the deeds, the testimony of the property owners saying

23 that that's how that worked. It's not opposed. So I'm

not sure why it's an issue.

I mean I don't know why the court is not saying
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1 right now, okay, the quantities are as they were

2 claimed in the summary judgment. Those were from the

3 decrees. They were allocated in the amounts as stated,

4 and they're unopposed. fud now the court is, for some

^^rt:- - --^ .-,^ -^^l r^ ^^ L-^l' --,{ lmL ot thotJ lgalttuur ll'trulB s w9 u@ rv Erv uowN Ne .vvn

6 again. And I'm not sure whY.

7 THE COURT: Okay, Mr. Brown. All I em, all

8 I am saying, okay, is I acknowledge what evidence you

9 have submitted ea ssmmary judgment.

10 MR. BROWN: And you're asking to take more

11 evidence?

12 THE COURT: No. I'm not. What I'm ssking

13 is is that normally when you submit evidence, you know,

14 you submit legal argument with the evidence' right? Am

15 I right about that?

16 MR. BROWN: You argue some points, yes.

L7 THE COURT: One of the issues that was

18 raised by the summary judgment itself was how to deal

19 with split rights, all right? Now, I 8s a court, I
20 don't pretend to know that right off the top of my head

21 how that is done, all right? That was not argued in

22 your summary judgment anYwhere.

23 MR. BROWN: You see, I don't understand

24 wbat there is to argue. There is not an issue here.

25 THE COURT: Well, maybe not argument, but
Page 31

1 perhaps an explanation.

2 MR. McKEOWN: Were the rights sPlit

3 subsequent to the New International decree?

4 MR. BROWN: Yes.

5 THE COURT: Yes.

6 MR. McKEOWN: That's the whole point, isn't

7 iQ I mean what you're asking -- can I try to take a

8 stab at this?

9 THE COURT: Feel free.

10 MR. McKEOWN: What you're asking the judge to

11 do is to say, well, why do you need to look at anything

12 else; we've got a decree; we have the statements in the

13 affidavits.

L4 But if the rights were split subsequent to that

15 decree, you still -- there's still this hanging

16 question of how the water was split amongst the land

17 subsequently, correct? Is that the question?

18 MR. BROWN: That was, that was answered in

19 each affidavit. I mean each person said I took out of
20 this right - you know, each one of them said here's

2L the decreed right.
22 MR. McKEOWN: Well, have I at least stated

23 tbe question correctlY?

24 THE COURT: Yes.

25 MR. BROWN: Okay. In each one of them
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I that -'you know, Daybe I have an example that would
2 help. You know, each one of them said here's, you
3 know, here's my, you know, here's my decreed right;
4 here's where it comes from, you know; and here's the

5 part of it, you know, here's my decreed right under the

6 decree.

7 MR. McKEOWN: Yeah, right. Yeah.
8 MR. BROWN: Here's my deed showing that I
9 got a portion of that property along with these water

10 rights; and the water right I got is this quantity.
11 MR. HONSINGER: But how do you make the leap

12 from the decree to the affidavit?
13 MR. BROWN: This decree is, the decree is
14 attached !o the affidavit; and they testify about the

15 decree. And then they tqstify about their deed.

16 MR. McKEOWN: I think what the source of
17 confusion is that there's nothing subsequent - you
18 know, if the split occurred after the decree, right?
19 TI{E COURT: Correct.

20 MR. McKEOWN: And what we're looking for is
21 documentation at the time of the split, not discussion
22 rnthe decree; isn't that right?
23 THE COURT: Well, yeah. I think what
24 Mr. Brown is saying that in some cases the deed itself
25 set out what was split from the original right.
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I MR. BROWN: Yeah.

2 MR. McKEOWN: But do the affidavits say,
3 well, we understond there's no information here about
4 how this right was ever split; but just do it, anyway?
5 I don't - I mean I'm just trying io figure it out.
6 MR. BROWN: No, the affidavit states - the

7 affidavits are the ones by the claimants. And there
8 was one by -- there's one by the owner in each of the
9 cases, okay?

10 MR. McKEOWN: Okay.
11 MR. BROWN: And the owner says, you know,
12 my right comes out of this portion of the New
13 Intemational decree and attaches a page out of the New
14 lnternational decree. And then it says here's my deed

15 showing that the property described in the, how the

16 property de.scribed in the decree is - or how a portion
17 of my property, more typically, a portion of my
18 property - or let me give you the typical one.

19 The typical one is my property is described in my
20 de€d which is attached as Exhibit 2.
2r MR. McKEOWN: Right.
22 MR. BROWN: That property is within a

23 portion of the decreed place ofuse.
24 THE COURT: Okay. Does that --
25 MR. BROWN: And I took the amount set forth
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1 MR. McKEOWN: Right. And some cases mayfe i1

2 doesn't; is that right?
3 THE COURT: Right. Exactly.
4 MR. McKEOWN: So, Pat, it seems lilse 1s r.
5 all the court is asking for in those cases where it
6 doesn't explain what your claim, your clients proposed,
7 how they propose to proceed in the absence of that
8 additional information.
9 MR. BROWN: Now, my question is: What

10 additional information? It says so in each affidavit.
11 MR. McKEOWN: But does -- but apparently -
12 I'm just trying to sort this out because I have no idea
13 what's going on here. Apparently there's some splits
14 where the deeds don't explain how the water was split;
15 is that right?

16 THE COURT: Well -
t7 MR. McKEOWN: Is that right?
18 MR. BROWN: Yeah.
L9 MR. HONSINGER: Yeah, that's correct.
20 MR. BROWN: Yeah.
2t MR. McKEOWN: And those are the situations
22 wherc the court is trying to sort this out, correct?
23 THE COURT: Trying to.
24 MR. McKEOWN: And you're saying don't worry
25 about it; just use the decree and the affidavits.
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I through that, through my deed and through my
2 acquisition of that ground as is set forth in my
3 quantity of my attached Exhibit C. And then the

4 Exhibit C goes on and says -- and I guess this is the

5 David Cropper one. This is 047 here, and the portion
6 they say they took is the whole portion, the 1.6 cfs
7 for that.

8 MR. HONSINGER: That was not a split right.
e MR. BROWN: Huh?
10 MR. HONSINGER: That was not a split right.
11 MR. CLELLAND: That's split from what was

12 originally decreed.

13 MR. BROWN: It was decreed to property
14 which comprised, was comprised of 80 acres. That's the
15 one Ijust talked about before.

16 MR. McKEOWN: That's the 40, 40, all of it
17 went to one side --
18 MR. BROWN: Where it went 40 and 40.

t9 MR. McKEOWN: So it is a split right.
20 THE COURT: Well, split in rhe sense that
2L the land was split; but the water was not.
22 MR. BROWN: Yeah.
23 MR. McKEOWN: So it's not split in that
24 sense.

25 MR. BROWN: I mean, I don't know what you'd
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I there's more information needed to decree the rights

2 the way you want them to be decreed.

3 And if tlat's the case, then why don't you just

4 provide the additional information? Why wouldn't that

5 be the easiest way to proceed?

6 MR. BROWN: Well, because I'm not zure what

7 I'm being asked to provide.

8 MR. McKEOWN: Write it out. For every split

I right, say this right was split on this day here; I'll
10 trace it back to the original one here; here's how the

11 water follows the land in each single one. Then

12 everyone can see it.
L3 Why would that be so hard to do?

14 MR. BROWN: Okay. Well,I can. I think

15 that's what the affidavits do as a matter of --

16 MR. McKEOWN: They don't.

L7 MR. BROWN: Sure they do.

18 THE COURT: Well, I'll be the judge of
19 that, Mr. Brown, for sure.

20 MR. McKEOWN: I don't think they do.

2L THE COURT: And it',s -- there's no way

22 of -- I would have to know, exactly what you told me, I
23 would have to know that no water went with the other 4O

24 in order to know that the full decree - does it say

25 here the full water decreed under the International
Page 39

I call it, but --

2 MR. HONSINGER: What about the cases where,

3 what about the cases where - I'm not trying to - I'm
4 irrst eskins- What about the cases where there's no

5 land owned by the claimant in the decreed place of
6 use?

? MR. BROWN: Well, a couPle of those, I
8 think, we disagree with. I think the ones where the

9 Willow Brook, the Willow Brook -- is that what it's
10 called?

11 MR. CLELLAND: Yeah.

12 MR. BROWN: The Willow Brook where you said

13 two out of the ten rights in Willow Brook weren't a

14 part of it. Well, first of all, we disagree with

15 that. And, second of all, we put in the affidavits

16 saying that it was. And that hasn't be,en opposed.

17 THE COURT: Okay, Mr. Brown. This is, you

18 know, it's a big veilled (sic) here. And, you know, if
19 you read it your way, I agree that's -- what you're

20 saying is what you're saying. But all you slry in this

21 thing is the real property described in Exhibit A
22 includes decreed appurtenant water rights. All right?

23 If you simply look at this affidavit on its --

24 MR. BROWN: And it goes on and specifies.

25 THE COURT: Well, it doesn't say that the
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I Mortgage went with this particular right?

2 MR. BROWN: No. But why does it have to?

3 I mean as long as it says the amount that went -
4 THE COURT: Because then there's an

5 assumption --

6 MR. BROWN: I mean (inaudible) there's a

7 portion --

8 THE COURT: Well, there's a question in my

9 mind whether the other, whether part of that water

10 right went with the other 40.

11 MR. McI(EOWN: In my mind, too. I mean if -
12 why couldn't you --
L3 THE COURT: That's my only question.

t4 (END OF TAPE)

15 MR. McKEOWN: The history of the rights

16 you're talking about to be able to trace them. If you

17 were to explain it the way you just explained il that I
18 could make a little graph, a little picture of all the

19 splits and follow the water, but your affidavits don't

2O give enough information to do that in my estimation.

2L MR. BROWN: Yeah, but there's no way you

22 can do that, Matt, without naking each claimant go back

23 and -- I mean if we're going to do that, I guess then

24 you need to consolidate all the --

2s MR. HONSINGER: All the splits -
Page 40

1 original property was 80 acres, and none was decreed to

2 the other 40, and all of it was decreed to this 40.

3 MR. BROWN: It says the amount decreed to

4 this property was the 1.6 as set forth in the

5 affidavit. By incorporating the one exhibit, it says

6 the original amount, place of use decreed to is

7 incorporated by the attachment of the, you know, of the.

8 decree stating what the property description was.

9 MR. McKEOWN: Are these -- Your Honor, can I
10 intemrpt with a question?

1l THE COURT: Yes, please.

12 MR. McKEOWN: Is this sheet here, the sheet,

13 does this reflect all the splits that we're talking

14 about?

15 MR. BROWN: I haven't looked at that.

16 MR. McI(EOWN: Is this all the splits that

l7 there are?

18 MR. HONSINGER: That's all the splits that I'm
19 aware of that there are, yes.

20 MR. SPENCER: Then there's a group of

MR. McKEOWN: That's what I mean. That's

what I mean, yeah, given that assumption. If - just

to take a certain stab at this, what I hear the

decision-maker in this case saying is I can't --
Page 38

I (inaudible).

Page37 - Page 40
Duane J. Schneberger



lvtuttl-
t MR. BROWN: - all the rights back to each

2 root.
3 MR. McKEOWN: Right. But how much effort
4 could that possibly take?

5 MR. BROWN: And I guass I don't know that
6 ny claimant client in one case has !o go - you know,
7 say you have some wild-card guy out there claiming that
8 he gets - you have a right decreed for 10 feet of
9 water, and it went to 10 places, and they each got a

10 foot, but one of those guys came in and claimed
11 9 feet.

12 Doe,s that mean my client doesn't have his I foot
13 of waler when he puts in his affidavit saying this is
14 appurtenant to my property; this is the amount I
15 acquired from this decree to this property, in this
16 quantity?

l7 MR. McKEOWN: I guass I feel like I'm not
18 being understood. No one is trying to fight with you
19 about what your - the claims at this point. it seems

20 !o me this is more of an administration issue. We
21 can't even connect the dots !o what, where the splits
22 relats to the root rights and how they were diwied up
23 over time.
24 No one is questioning the validity of them; is
5 that right? Wejust don't --
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1 says, yeah, here's how much came with it; and here's
2 how much I have for this piece.

3 And we summarized all that by putting it in what
4 we thought was the most usable format, Matt, which was
5 that Exhibit C thing, you know, where everything was -
6 I mean that's the reason we presented it that way, so

7 somebody wouldn't have to go through an affidavit and
8 try to, try to say, okay, here's place ofuse, over
t here is quantity. So, for example -- you know, and

10 that's why it comes in a decree de€d --
11 THE COURT: But how am I going to make

12 sure, Pat, that the root right is not overappropriated
t3 with all the splits? I mean -- I don't want to use

14 overappropriated, but that the total qrtantity will not
15 exceed -- do I have to go back and do all these

16 calculations?

L7 MR. BROWN: Well, no. I think if somebody

18 is claiming - if I'm a elaimant and I got a decreed

t9 right, you know, and me and my -- you know, we all got
20 common, a common predecessor; and we each got water
21 rights on our property. And, you know, greedy Matt
22 goes in and claims threenuarters of the water instead
23 of his one fifth, well, then I guess I'm the guy that,s
24 supposed to come object to your right.
25 MR. McKEOWN: Right. But I think you're
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1 THE COURT: Yeah. I confess, you know, I
2 guess I'm admitting to being a dullard here. I know --
3 MR. McKEOWN: I'm leading the dullard charge
4 here. I can understand. You have information that we
5 don't -
6 MR. BROWN: No, Matt. All I can tell you
7 is -- you know, I'm not trying to say - what I'm
8 trying to say is the information is in the affidavit.
9 If you want me to put it in a different form or explain

10 it, I guess I can.

11 MR. McKEOWN: Yeah.
t2 MR. BROWN: But all it's going to explain
13 is that that claimant has testified that he got the

14 water from this root, you know; and here's the property
15 it was originally decreed to.
16 MR. McKEOWN: Right.
L7 MR. BROWN: Here's the piece of that
18 property that I onm, and here's my deed.

19 MR. McKEOWN: Uh-huh. And here's
20 (inaudible).

2l MR. BROWN: And most of them, the deed says

22 the water came with it.
23 MR. McKEOWN: Here's how much of the water
2a (inaudible) -
25 MR. BROWN: If ir doesn't, the affiant
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I still putting this in a, to me -- you know, if
2 Your Honor - if you mean it the way I'm saying this
3 correctly, I think you're coming at this from an overly
4 adversarial perspective, is that this isjust a

5 question of clarification. No one is trying to attack
6 the rights at this point.
7 They can't, they just can't follow back to - you
8 know, basically what you're hearing, I think, is that
9 the trouble with decreeing the rights the way they are

10 now is that you can't trace the quantities to the
1l land.

L2 Wouldn't that concern your clients?
13 MR. BROWN: No. Here's what I'm saying.
14 What I'm saying, Matt, is I think the affidavits set

15 forth -- I mean they trace them. And I don't know what
16 more I can give other than that tracing.
17 I mean I don't know if you're saying I'm supposed
18 to go out and investigate every other claimant who may
19 have claimed water under that root right and present

20 some evidence about them. If that's the case in any of
21 these, I can tell you what my clients did. They went
22 out and objected to that right over there. They didn,t
23 do it in their case.

24 MR. McKEOWN: Okay.
25 MR. BROWN: You know, like I said, you
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I concern. I think Matt has, too. I want to make sure

2 tbat, you know, there's not going to be an overgrab on

3 the original decreed right.

4 And, you know, if there isn't, I suppose it's not

5 a problem. But if there is, then I've got some

6 problem. I don't know how that can be resolved on that

7 point.

8 MR. BROWN: Well, and my undbrstanding from

9 talking to -- and that was the purpose of .my let0er to

10 you, was to understand if there were any and -
1l MR. HONSINGER: And that's what, I guess, werre

12 saying, is --
13 MR. BROWN: You wrote back -
14 MR. HONSINGER: - from our understanding is

15 we didn't think of any; and we couldn't think of any

16 disputes as to splits. But we still don't know, don't

17 know how, how the water was decreed to each of these

18 split rights. And I guess, I mean our confusion is the

19 same. We don't, we can't (inaudible) -
20 THE COURT: Well, Charlie, it was decreed

21 to an original root right.
22 MR. HONSINGER: Decreed to the original root

23 ight.
24 THE COURT: At that point it may hsve been

25 split a number of different ways.

Page 47

I know, what I mean -
2 THE COURT: Okay. Pat, let me just ask you

3 on some of the deeds. You stated that some of the

4 deeds actually specify a quantity of water.

5 Is that a fact?

6 MR. BROWN: Yes.

? THE COURT: Okay. Can you venture a guess

8 on how many of those that would be?

9 MR. BROWN: I mean I can't tell You

10 (inaudible) -
11 THE COURT: Okay. I'll go back, I'll go

12 back and I'll review those deeds that are on summary

13 judgment. And if that's true, I think I can enter

14 summary judgment on those quqntities. And I'll look at

15 the other ones. You know, if there's a question in my

16 mind, there's a question in my mind. That's all I can

17 say.

18 MR. BROWN: Well, and I guess my question

19 is (inaudible) -
20 THE COURT: The question is, is, mY

2l question -- my answer is I'm not smart enough to see it
22 through the affidavits themselves, I suppose.

23 MR. BROWN: Well, and I guess the

24 explanation is the -- maybe we need to walk through one

25 affidavit, because they're intentionally done in a
Page 45

I MR. HONSINGER: Right.

2 THE COURT: I mean it's split by the deed'

3 by the face of the deed itself. It may have been split

4 on a pro rata reduction. Three, it may have been split
5 that perhaps one parcel had the irrigation in one

6 ditch; it may have been split that way. So, you know,

7 so I need to review how they've been split -
8 MR. HONSINGER: As to being -
9 THE COURT: -- and if it's clear from the

10 affidavits or not.

11 MR. CLELLAND: ln my review of what was

12 claimed, if you look at some of the split analyses that

13 I've done, what was the claimed amount most always

14 exceeded what was decreed. We added up all the claims

15 of the splits versus what we lspqmmended, never

16 exceeded that. But a lot of times the claimed amounts

17 exceeded that. All it takes is one person to claim the

18 tull right (inaudible) -
19 THE COURT: And then we got a serious

20 problem.

2l MR. CLELLAND: Then you got to figure out --

22 and if, even if that one guy is a wild-card, if he

23 submits an affidavit --
24 THE COURT: Yeah.

25 MR. CLELLAND: -- and says this is ny decree

Page 48

1 format that has some reason to it.
2 THE COURT: Okay. Well -
3 MR. BROWN: The reason is so that you can

4 understand the number in that Exhibit C, that quantity

5 has been testified to by that affiant as coming not

6 only out of the original root right, but coming through

7 that deed, through that appurteuant property to him in

8 that qrranlilY.

9 MR. McKEOWN: Well, for what it's worth, I
l0 don't think we should do that now.

11 THE COURT: Yeah.

12 MR. McI(EOWN: I think we should do what the

13 court suggests, which is go through and rule on the

14 ones you can, andjust let them know --

15 THE COURT: Yeah. I think that's --

16 MR. McI(EOWN: -- later on (inaudible) -
L7 THE COURT: I think that's all I can do,

18 Matt.
19 MR. BROWN: Well, I guess my question,

2o my - what I'd urge the court do is, as he goes

21 through, ifone does not say a specific quantity in a

22 d@d -
23 THE COURT: Well, what I want to make sure

24 of -- and I'll tell you what I want to make sure of.

25 And frankly I think the department has outlined my
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1 and this is what I was deeded -
2 THE COURT: Yeah. You know, what if --
3 MR. BROWN: We know that happened in a
4 couple cases.

5 MR. CLELLAND: So that's -
6 MR. BROWN: Quite frankly those aren't my
7 cases.

8 MR. CLELLAND: Well, but the point is -
9 MR. BROWN: It's not my job to go sort that

10 out. And it wasn't my job to come forward with
11 evidence.

12 THE COURT: Okay. Calm down now. Calm
13 down. Sleve raised a good point.
L4 MR. BROWN: Sleve is raising a point off
15 the record after zummary judgment, not in proper
16 evidentiary context.

l7 THE COURT: Well, okay. Pat, but if I go
18 tbrough - say there was a right, and we'll call it A,
19 and that was decreed I cfs. And then there was, you
20 know, out of that, there were split four rights. One,

21 maybe it's .3; and two was .3; and three was .3; and

22 four was .3. Now, that's an overallocation of the

23 original right.
24 Now, if I only looked at the affidavits and, you
25 know, as you're suggesting, it would not be clear that
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1 MR. BROWN: The big deal, Matt, is because

2 my clients are tired of paying for this. They have
3 been six years, Matt.
4 MR. McKEOWN: But that's too bad, Pat. The
5 statute says it's a requirement. They have to. They
6 have to -
7 MR. BROWN: They have to what?
8 MR. McKEOWN: They have to pony up the proof
9 that shows that their splits fit with the original root

t0 right.
11 MR. BROWN: What says that?

LZ MR. McKEOWN: The code says it's the
13 claimant's burden of proof. They have to do this.
t4 MR. BROWN: And it's done in the
15 affrdavit.
16 MR. McKEOWN: It isn't. It isn't.
17 MR. BROWN: The affidavis are unopposed.
18 MR. McKEOWN: Once, if the -- fine. I'm not
19 their lawyer. If the decision-maker is telling you
20 that he doesn't have enough information to make the
21 decision, it seem* like you should fix it.
22 MR. BROWN: Well, I'm trying to find out
23 what he's proposing I do. But I also want to preserve

24 my record that I'm not, that I'rn not in agreement with
25 the decision-maker that the decision-maker can continue
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1 there was an overallocation of the original right. you
2 would agree with that. That would be possible.
3 MR. BROWN: I mean, yeah, it's possible.
4 THE COURT: Now, if it's possible, we've
5 got a problem.

6 MR. BROWN: Why do we have a problem?
7 THE COURT: Well -
8 MR. BROWN: The fact that someone else may
t have claimed a water right out of that decree means my

10 clients' evidence is no good when it's unopposed?

11 THE COURT: Maybe.
rZ MR. BROWN: What we have - I think the
13 problem is the court wants to do something perfectly
14 and continue to take evidence until it's assured it's
15 doing something perfectly, even though these are
16 unopposed cases.

Lj MR. McKEOWN: I think the court is exercising
18 its proper function to make sure that the decree that
19 is entered in these rights is as accurate as possible.
20 I think that there's no risk to your clients here if
21 their affidavib are correct. And, as you say, they're
22 uncontroverted.

23 So what's the big deal? I mean just practically
24 speaking, what's the big deal with sorting out this
25 problem so we can (inaudible) -
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I to iake evidence --
2 THE COURT: Pat, I think I can go back into
3 the record and simply look at some of these split
4 rights, add them all up and see ifthere's an

5 overallocation, period. If there is, then there's a

6 problem. If there isn't --
7 MR. BROWN: And that's fine.
8 THE COURT: -- there's no problem.
9 MR. BROWN: That's fine. And I don't have

10 a problem with that.

1l THE COURT: That's what I'm going to do.
L2 l'm going to have to go back and look at these and see

13 ifany ofthem are overallocated.
14 MR. BROWN: I mean, and I asked that
15 (inaudible) --
16 THE COURT: I mean that's my sole and one
17 concern. That's a case where I could look, review the
18 affidavits and say, well, fine; but there's someone,
19 somewhere, something is not right.
20 Now, if it turns out that they're all .25, you
21 know, I look at the affidavits and who cares?

22 MR. HONSINGER: I would point out to your Honor
23 that, yeah, in order to do that thoroughly you need to
24 look at all the split, each ofthe splits from the root
25 ight.

Page 52

Duane J. Schneberger
Page 49 - Page 52



TMMulti-
I simply go down each root right and say which ones are

2 overallocated without any commentary -
3 THE COURT: No comment.

4 MR. BROWN: -- without any purported

5 argument, explanation or anything else. They go down

6 and they say right No. X, we believe it's
7 overallocated, period. That report comes to me, and I
8 do the depositions.

9 THE COURT: Okay. Here's how the report

l0 would read. The root right would be described as - it
11 would be given a number, okay? Boom, there.

12 MR. BROWN: They've all got a number.

13 THE COURT: AII right. It's 36, blah,

14 blah, blah, blah 1. All right. And the split rights

15 off that and the original decreed right was l0 cfs.

16 Okay. The split rights were A, B, C, D, E. And the

17 quantity for that was, I don't know, the quantity for
18 that was, you know, A, B, C, D, E. And that adds up !o

19 what? X. That's all I want to know.

20 VOICE: tud we're doing this on the

21 basis of the claimed quantities.

22 THE COURT: Claimed.

23 VOICE: Okay.

24 MR. McKEOWN: Can the department do that,

25 Charlie?
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I THE COURT: I understand that.

2 MR. HONSINGER: Those --

3 MR. BROWN: You know, that's what I
4 asked -- I wrote a letter to Chadie and said is there

5 any problem with this, because I can't find a problem

6 with it. And Charlie wrote back, and my understanding

7 is, he said you can't either.

8 MR. HONSINGER: But I didn't know that there

9 would be a problem with this.

l0 THE COURT: Now, to save your clients some

ll money, Pat, and knowing my concern, would there be a

12 tremendous objection to IDWR simply adding up all the

13 root rights and what's claimed and seeing if it's more

14 than whatever? I mean it's just a matter of
15 mathematics.

16 MR. BROWN: Yes. And here's my problem, I
u guess. And it's not so much a problem. It's a problem

18 in that I have the duty to see to it that my clients

19 get their rights decreed. The only way I know how to

20 do that is under the des of civil procedure. We've

21 followed those.

22 We don't want there to be any, any question

23 whatsoever that we feel the court is allowing -- or I
24 should say -
25 THE COURT: Pat, all (inaudible) -
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I MR. HONSINGER: We can do that, yes.

2 T}{E COURT: Okay. Now, if that does not

3 exceed the root right, it doesn't appear that we have a

4 problem. If it does, we've got a problem.

5 MR. HONSINGER: You simply want numbers,

6 period,

7 THE COURT: Period, no comment.

s MR. BROWN: I know where that's going to

9 come out. We're going to come out with an excess

l0 because the department didn't allocate those propedy.

11 Where the department would think somebody might be

t/ slximing under a decree, they would say, well, I think

13 it must have been under this right number; so they

14 added it in there. So we're going to come up with

15 more.

16 THE COURT: You just told me you're fairly
17 safe that that wouldn't, that the amount claimed would

18 not exceed the root right.
19 MR. McKEOWN: Exactly.

20 MR. BROWN: Well, no. I just pointed out

2l that it would. And I gave you the right number, the

22 03.
?s THE COURT: Okay.

24 MR. BROWN: It is going to.

E THE COURT: That one will. Are there any
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I MR. BROWN: - forcing my clients to trial

2 in disregard of rule 56.

3 THE COURT: Pat, I'm going to do it or the

4 department is going to do it.
5 MR. BROWN:, Well, and then I would ask,

6 Your Honor, to go back through the affidavis with the

7 decree. The Exhibit C has the quantity. The deed is

8 attached. The statements of the affiants are in
9 there. And that proves the quantity of the split to

l0 that person.

11 Now, the court is saying I'm concerned that other

12 people may have gotten part ofthis right.

13 THE COURT: I'm not concerned that other

14 people may have got a part ofthe right. I'm concerned

15 that there's an overallocation ofthe original right.

16 That's what I'm concerned about.

l7 MR. McKEOWN: So you don't want the

l8 department to do it. You want him to do it. That's

19 what you're saying.

20 THE COURT: I'm going to -- someone is

21 going to do it. If there's an overallocation, you

22 know, it appears to me that there might be a problem

23 somewhere. If there isn't, okay --
24 MR. BROWN: Okay. Well,let's Put it this

25 way: I would not object to having the department
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1 others that you're concerned about?

2 MR. BROWN: I don't know. I think it may
3 on others. I don't know if it will or won't on
4 others. I know what the department has - I know the
5 department, first of all, has already done this and did
6 not come forward with it on sununary judgment.
7 The department took three months to do that,
8 right?

9 MR. HONSINGER: To do what?
10 MR. BROWN: To go back and track down each
11 right back to its root.
12 MR. HONSINGER: Not to my knowledge, the
13 department hasn't done that.
L4 MR. BROWN: Sleve Clelland did that.
15 VOICE: Oh, yeah.

16 MR. BROWN: When you went back and did the
17 whole, each ditch and each right that comes out of it
18 and who is the right-holder and what the quantity is.
19 MR. CLELLAND: On that and the MAD analysis.

2r MR. CLELLAND: The ditches.
22 MR. BROWN: So it's already been done. I
23 don't know what to do at this point, your Honor. you
24 know, I think that's something that all should have
25 been taken care ofbefore. Ifit hasn't been taken
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MR. BROWN: Yeah.

1 know I'm not going to keep him from doing it. So
2 that's fine. Take your evidence.

3 THE COURT: pat, I,m entitled to look at
4 this case on the record, I think.
5 MR. BROWN: I understand that.
6 THE COURT: Okay. It,s just a matter of
7 assisting the court in its mathematics. There,s no
8 comment. We're finding out what the root right is, and
9 what the splits are, and the claimed rate, and if the

10 claimed rate exceeds the root rate. I don't see what,s
t1 rs sqmPlicated about that.
12 MR. BROWN: Without commenlary and
13 without -- the problem I have with it, your Honor,
14 quite frankly, is I think the court has abused its
15 discretion. And the department has abused its
16 privilege in the filing of 706 reports, in the filing
17 of zupplemental reports. And they've all been filed
18 with the court. They haven't been provided to the
19 claimants.

20 THE COURT: Pat, okay. To the extent that
21 these claimed rates, Mr. Brown, do not exceed X, I
22 think that we can look at these affidavits and probably
23 grant summary judgment on them. l'mjust concerned
24 that there's an overallocation. If there isn,t,
25 there's no problem.
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care of, it doesn't mean the court is in error.
Because the court is not perfect based on the evidence
presented.

THE COURT: Well, we're --
MR. HONSINGER: I object (inaudible) -.
THE COURT: - not perfect; and we,re not,

you know, obviously extremely bright. I'm just trying
!o figure out how this works, okay? Somewhere there,s
going - there might be a problem. I don't know what
to say.

MR. BROWN: Somewhere we might have - I
agree.

THE COURT: So that if there's a problem,
if all these affidavits swear that they bad a pro rata
reduction, you know, and there's an overallocation,
then there's a problem with someone's affidavit.

MR. BROWN: I think that's fine. Do it as

claimed. Or I think we should --
THE COURT: That's what I'm asking, as

claimed.

MR. BROWN: Okay.
THE COURT: I want to know what they are as

claimed.

24 MR. BROWN: That's fine. I can't keep the
25 court -- I can object to the court taking evidence. I
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I MR. BROWN: And if there is an

2 overallocation, I guess my question is: Why are we
3 doing this? What if there's an overallocation?
4 MR. McKEOWN: your Honor, I think his
5 objection bas been noted. I think your conduct and
6 what you plan to do has been fairly well laid out. The
7 department has been ordered to produce a document. I
8 think it would make some sense to proceed rather than
9 to continue --
10 THE COURT: Mr. Brown, your objection is
11 duly noted. You've objected to my request. you've
12 preserved your objection. And that's the court order.
13 I think that's correct. All right.
L4 Charlie, when can you have that done by?
15 MR. HONSINGER: What's today? Monday. I can
16 have it in by next Friday.
17 THE COURT: All right.
18 MR. HONSINGER: I would like to clarify the
19 record that every 706 report the department has
20 provided, the department has rnailed a copy to
2l Mr. Brown. If Mr. Brown's clients are in the subcase,
22 tbe department has uuiled a copy to Mr. Brown.
23 MR. BROWN: My objecrion is the rrailing of
24 them to the court.
25 MR. HONSINGER: The court ordered them.
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1 for effective precipitation. They've gone on !o file
2 evidentiary affidavits. They've gone on to file what's

3 called another 706 report which is nothing but

4 briefing.

5 The court has refirsed to put a stop to it ..
6 THE COURT: Okay.

7 MR. BROWN: - tnd, instead, has

8 affirmatively stated in that order that it will be

9 considered evidence. And we believe that's also

10 improper. We're being denied our due-process rights.

11 MR. McKEOWN: You have no due-process right

12 being violated here, Pat.

t3 MR. BROWN: I have a right to notice, which

14 is meaningful, and an opportunity to be heard, which is

15 meaningful, and the opportunity to prepare beforehand.

16 And none of those have been given.

t7 THE COURT: All right. The ruling is on

18 the 706 reports, as they are styled as 706 rePotu'

19 they in and of themselves will not be considered as

20 evidence. The purpose of a7O6 report, Mr. Brown, is

21 to give you information as to what the department has

22 or doesn't have. And I think that, number one,

23 benefits you.

24 To the extent that -- and I'm still trying to

25 understand how that works with the court. The

Page 63

I THE COURT: OkaY. Hold off.
2 MR. BROWN: Your Honor, my objection is --

3 THE COURT: Hold off, Mr. Brown, please.

a All right. I have -- let's proceed on to place of
5 use.

6 Evidently you've been able to settle some of the

? rights. I note those rights. And we have disagreement

8 on others. And I assume we'll just proceed to trial on

9 those. We'll discuss trial date and how that will
10 proceed in a moment. I don't tbink there's much to

11 talk about that with that. You'll have your evidence.

12 And Mr. Brown --
13 MR. BROWN: Your Honor, on each of those,

14 again - I want my objection noted for the record --

15 the affidavits were submitted. They were unopposed.

16 They certainly rebut the acreages stated in the

17 director's report, and the court is forcing us to a

18 trial with a nonparty.

19 THE COURT: Your objection is noted,

Mr. Brown.
(INTERRUPTION OF THE HEARING)
(DISCUSSION HAD OFF THE RECORD)

THE COURT: All right. l-et's proceed.

Mr. McKeown, I think I can get you out of here.

We're going to talk about consumptive use. Well,
Page 61

1

1 department of water resources is to act as the court's

2 independent expert. Now, obviously the court cannot

3 conduct discovery of the department. The court does

4 not want to conduct discovery of the department. The

5 court needs to know if the department has information

6 that would be useful to the court; and if so, the

7 department would be asked to testify on the record

8 subject to cross-erxamination on any information that

9 was prepared to the court.

10 I see 706 reports no more, no less, and simply an

11 offer of proof to the court so the court knows whether

12 there is useful information or not. The 706 reports in

13 and of themselves are not evidence.

14 706 reports are discovery to you to let you know

15 what they have or do not have. Certainly they can be

16 used by you on cross-examination.

L7 If necessary, the statute provides that the

18 department is the court's expert. A mechanism was

19 provided for them to act as such. Obviously they would

20 be testi$ing if the court asks them to. And the court

21 needs to know what kind of information they have.

22 MR. BROWN: Your Honor, I think it's
23 important to look at the first 706 report on

24 consumptive use where the department admitted and told

?5 the court that the only difference of zubstance here is
Page 64

I let's talk about consumptive use for a moment. I set

2 out a briefing schedule on that.

3 Have you seen that?

4 MR. McI(EOWN: I've not. I talked to

5 Mr. Honsinger, and he said he hadn't seen it either.

6 It must have been just mailed out --

7 THE COURT: Yeah, it was just mailed; and I
8 have just sent that. The motion to participate is

9 extended on the legal issue, and only the legal issue,

l0 on that. The sole legal issue is whether we subtract

11 effective precipitation from the overall number.

12 So there will be simultaneous briefing on that.

13 I think I gave two weeks for the opening brief' and

14 then one week for the responsive briefs. That will be

15 simultaneous briefing.

16 MR. BROWN: Your Honor, I also -- since

17 this has been raised, I want to file my objection to

18 that. The court stated that it would be taking

19 additional - it would be considering the department's

20 706 reports as evidence unless I parly moved to strike

21 them. It stated that it --
22 First of all, the supplemental'106 reports which

23 have been filed exceed the order ofthe court. The

24 first 706 report simply stated that the department

25 found a statutory definition which required a deduction
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1 on a legal issue. It is inappropriate for the court to
2 take evidence on a legal issue.

3 THE COURT: Mr. Brown, what evidence am I
a taking?

5 MR. BROWN: And I certainly think the court
6 is capable, as Judge Hurlbutt has ruled time and time
7 again, of ding on a legal issue zuch as whether the
8 statutory definition of consumptive use requires a

9 deduction for effective precipitation.
10 THE COURT: Pat, that's the issue we're
11 going on.

12 MR. BROWN: That's a legal issue.

13 THE COIIRT: That's the sole legal issue.
L4 MR. BROWN: And the court is taking 206
15 reports on a legal issue from the department of waler
16 resources, and I believe that's inappropriale. I
17 believe Judge Hurlbutt has ruled again and again that
18 the court and the Bar are perfectly capable of handling
19 those issues without the aid of the department of water
20 resources, and has stricken 706 reports which purport
21 to address legal issues time and time again.

22 THE COURT: Pat, the 706 report that was
23 submitted with the court as to this legal issue was for
24 yourbenefit, not for the court's.
25 MR. BROWN: If it's to my benefit, it
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I do that or not. The court will not consider
2 affidavits. The court -- you know, that question has

3 been answered.

4 MR. BROWN: Well, then I wonder why the
5 court has stated in its written order which I,ve
6 received, I think, loday -- I believe I read it this
7 morning. It is confusing then, because I read it to
8 say that the court will consider all 206 reports and
9 everything on this issue. If-
10 THE COURT: Okay.
11 MR. BROWN: If it's in agreement that it,s
12 a legal issue, none ofthat should be considered.
13 THE COURT: Mr. Brown, to the extent that
14 you construed that order that way, the court will not
15 consider the 706 reports as evidence in and of
16 themselves, or the affidavits.
17 MR. BROWN: Or as anything else. I think
18 the only other thing they could be is legal argument;
19 and that's improper, too. They should be stricken.
20 MR. McKEOWN: Your Honor, I think that the
21 court has inherent authority to consider those
22 documents lodged, and treat them in any way it chooses
23 to.
24 THE COURT: Mr. McKeown, they're not,
25 they're not evidence before the court at this point.
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1 should be submitted to me as 706 reports typically are
2 to the parties and not to the court.
3 THE COURT: Well, I'm going to reserve
a rufing on that particular issue. I can only say that,
5 number one, this is a sole legal issue on consumptive
6 use. The State has been invited to participate on this
7 legal issue. And we will litigate it as a legal
8 issue.

9 MR. BROWN: I understand that. Given that,
10 though, I'm simply asking, wondering, I guess, why the
11 court has stated that it will consider as evidentiary
12 submissions those presented by IDWR concerning --
13 MR. McKEOWN: He just said that wasn't what
14 he was doing.
15 MR. BROWN: Okay. He said that he was not
16 going to do it with respect to the 706 reports, but
17 there were several affidavits zubmitted also.
18 THE COURT: My feeling is, if the
19 affidavits were submitted with the ?06 reports, there's
20 no need for the court to consider affidavits at this
21 point in time. If it's, if we have -- as I stated on
22 the ruling on the deposition, if effective
23 precipitation is not deducted, then it will be 3.75.
24 If it is, it will be 3.5. There.
25 We are on the legal issue of whether we need to
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I MR. MoKEOWN: No, I mean -- I,m not
2 suggasting they are. But they are lodged before the
3 court. You know, if you want the look at them, I don't
4 think it's --
5 MR. HONSINGER: They're lodged pursuant to the
6 court's -- that order.

7 THE COURT: They were.
8 MR. BROWN: Your Honor, the problem here --
9 THE COURT: Mr. Brown, we'll iake up that

l0 issue at a later date on 706 reports. Your objections
ll have been noted. I'm not going to take those 706
12 reports as evidence at this time on consumptive use.
13 It's a pure legal argument. Make your argument.
14 Finally, Mr. McKeown - and this was not
15 submitted by you. There was a motion for stay
16 submitted by Miss Jacobus --
l'7 MR. McKEOWN: Yes, Your Honor. I just
18 leamed about that three hours ago in Twin Falls.
19 MR. BROWN: I have not seen it,
20 Your Honor.
2t MR. McKEOWN: I apologize because I, as you
22 V,now,I work in a different division.
23 THE COURT: I understand that. I
24 understand that. I just want to clarify for the
25 record, and I think the record needs to be made here,
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I application of this court's decision in basinwide l0
2 pending Idaho Supreme Court decision on appeal and

3 memorandum in zupport.

4 Now, for the record, Mr. Honsinger, IDWR has

5 submitted on the record that as far as these subcas€s

6 and the 85 pending subcases that those were not bas€d,

7 specifically not based on partial forfeiture. They're

8 beneficial use, beneficial use only.

9 I can assure you in no uncertain terms that

l0 partial forfeiture will never be litigated in the.se

11 85 subcases or these 24. AndI*
L2 MR. McKEOWN: Okay. All I can do is have,

13 have her and others get back to you.

14 THE COURT: Beware.

15 MR. McKEOWN: I have no idea.

16 THE COURT: Personally, Matt, I'm not

17 familiar with any subcase at this point in time in the

18 SRBA that was decided on partial forfeiture. Because I
19 think the department of water resources has closed the

20 door on that little issue, for what it's worth.

2L MR. McKEOWN: Can I ask you, can I ask you to

22 address one issue very quickly?

23 THE COURT: If I can.

24 MR. McKEOWN: Special Master Bilyeu expressed

25 some reservation, and I wanted to clari$ what we're
Page 71

I that in support of this motion she cited these

2 particular, this particular summary judgment. And it's
3 crystal clear that Idaho -- or the department of water

4 resources said that partial forfeiture was not an issue

5 in this case. I don't know what else to say.

6 MR. McKEOWN: I don't understand. What did

7 she say?

8 THE COURT: Well, she is stating that -
9 MR. McKEOWN: I should say what did the Stat€

10 say?

11 THE COURT: Well, she submitted that she

12 wants a stay in all the subcases involving -- that

13 could involve partial forfeiture. And in support of
14 that, she cites that we have been proceeding on such

15 cases; and she cites these 24 subcases.

16 MR. McKEOWN: Okay. I'm not understanding

17 the statement. What is it?

18 THE COURT: Well, I don't know. Maybe she

19 is not familiar with what's going on in these

20 subcases. As a representative of the State, maybe you

21 want to bring that to her attention.

22 MR. McKEOWN: I will - I can assure you,

23 Your Honor, that, having just learned about this a few

24 hours ago, I will be talking to them, to her and others

25 in Boise about this when I get back.
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1 doing. On the settlements that we did reach this

2 moruing, the State will not sign on to those

3 settlements because we are not a factual litigating
4 pafty.
5 THE COURT: I understand that.

6 MR. McKEOWN: We will make as a

7 representation that we will not object to the

8 settlements that the department of water resources and

9 Mr. Brown's clients can reach. However, I do not feel

10 like we should have to enter into those -
11 THE COURT: That's fine.

12 MR. McKEOWN: Is that --

13 THE COURT: That's -
L4 MR. McKEOWN: She seemed concerned by that.

15 I just wanted to see if you were concerned also.

16 THE COURT: No, I'm not concerned.

I7 MR. McKEOWN: All right.

18 THE COURT: Does anyone have a pencil on

19 them?

20 MR. McKEOWN: A pencil or a Pen?

2L THE COURT: A pencil. All right. kt's
22 lalk, get down to -- Matt, I think that's about it.
23 MR. McKEOWN: When do You guys --

24 THE COURT: I perceive a trial happening,

25 ifyouneedtogo-
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I THE COURT: And also she cited,

2 Miss Jacobus cited, she also cited, Mr. McKeown, an

3 order that Miss Bilyeu did. And in that particular

4 summary judgment, that was based on forfeiture, not

5 partial forfeiture.
6 MR. McKEOWN: Okay.

7 THE COURT: So, you know, so to the extent

8 that she's going to argue this in front of
9 Judge Hudbutt, I'm giving her advanced warning --

lo MR. McKEOWN: To duck.

11 THECOURT: Toduck.
12 MR. McKEOWN: I'm sorry. I shouldn't have

13 said that on the record.

14 I apologize to Mr. Brown and Mr. Honsinger and

15 you, Your Honor. I just don't know. I should - I
16 shouldn't be here unprepared. I apologize.

17 THE COURT: No, that's -- You didn't

l8 prepare this, Matt, so --

19 MR. McKEOWN: I haven't even se€n it, had a

20 chance to read it. I wasjust --

2l MR. BROWN: Your Honor, for the record,

22 could I ask what the title of that document is?

23 THE COURT: It's a motion for order staying

24 the issuance of final special master's recommendation

5 in all suhases where the lscsmmendation involves
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I MR. McKEOWN: Just let me know when you think
2 we can do this. Is this going to happen in the next
3 month?

4 THECOURT: No.
5 MR. McKEOWN: The next two months?
6 THE COIIRT: I'm picking a dale of
7 January 27th.

8 MR. McKEOWN: Okay. Then you want some other
9 fre,sh face here to do that. AJI right.
10 THE COURT: Okay.
1l MR. McKEOWN: So we settled acreage on seven
tz rights.
13 THE COURT: Six, I think.
t4 MR. HONSINGER: Six.

15 MR. McKEOWN: Six, I think.
16 THE COURT: I don't know what's with that
17 l.?5 or l.
18 MR. HONSINGER: Give it a chance. I think we
19 (inaudible) as well.
20 MR. McKEOWN: We're going to litigate the
2t legal issue of conzumptive use, and then we're going to
22 goto trial after that.

23 THE COURT: Correct. And this, the
24 consumptive-use issue is going to be solved within the
25 month. I set out a fairly straightforward briefing
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1 schedule on that. Okay.

2 Now, does anyone have problems with the 27th
3 date? Pat?

4 MR. BROWN: With thewhat?
5 THE COURT: January 27th, one week. I
6 don't think it will take a week, but I'm prepared to go
7 a week.

8 MR. BROWN: 27tb?
9 MR. McKEOWN: I expect you'll be ready to

10 go.

11 THE COURT: With that little baby, he'll be
12 running to court.
13 MR. BROWN: I'll be so ready because I
14 won't get a chance to sleep. I'll just stay up all
15 night.
16 MR. HONSINGER: Welcome to the world of
17 parenthood, Pat.

18 MR. McKEOWN: When is it due?
19 THE COURT: Todby, tomorrow --
20 MR. BROWN: Next week or two.
2L THE COURT: Okay. l-et's go lannry 27th,
22 Pat. Do you have a problem with that?
23 MR. BROWN: No.'
24 MR. McKEOWN: What other business have we got
?5 here today, gentlemen?
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I through this first.
2 MR. BROWN: Okay.
3 THE COURT: All right. Then I'm going to
4 go off the record, and we can discuss -- what I'm going
5 to do is I'm going to start with the earliest, or the
6 03 -- would be 3A, then 3C, 3F, 34B; and we,re going to
7 go right on down this list that I have here. All
8 right?

9 And what I'm going to do is we're going to start
10 on January 27th at 9:00 a.m. And I'm not going to have
11 any specihc time frame for each particular subcase.

12 We're just going to start with the first one and just
13 keep going. Okay?

74 So it involves some qrse management on your part,
15 Pat, and on your part, too, Charlie.
16 MR. HONSINGER: Yes.

I7 THE COURT: Okay? So we'll just go right
18 on down.

19 Would that create any problems?

20 MR. BROWN: Not that I'm aware of. As we
21 prepare for trial, we mey be able to -- you know, some
22 rights rnay, you know, appear that they should go with
23 others; and we may want to adjust that schedule. But
24 we'll certainly let the court know ahead of time.
25 THE COURT: All right. Well, okay. And if
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I THE COURT: We're just going over -- Matt,
2 we're going to go over pleading dates, exchange of
3 witness - and probably none of this is applicable
4 since it's a oneaarty case. And you guys are legal
5 participants instead of fact.
6 MR. McKEOWN: Under your order, your Honor,
? I'm not sure what the State can do in the trial.
8 THE COURT: I'll send you the order
9 nevertheless.

10 MR. McKEOWN: Okay.
ll THE COURT: So you can go, Matt, if you
12 want to.

13 MR. McKEOWN: Great. Thank you. I
14 appreciate it.
15 THE COURT: All right. Here's the way I'm
16 going to do this, Pat,just so I know and Charlie
1? also. We're going to -- I predict, I guess I,m
18 wishful, that we're going to be litigating acreage and
19 purpose of use at the last time, at the last minute.
20 MR. BROWN: Well, I guess purpose of use
21 is maybe something we should talk about, because the
22 wiwrer of the ditch-maintenance use which we put in
23 there is, first of all -- the department, I think, says

24 lhat was unclaimed.

25 THE COURT: Wait a second, pat. Let me get
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1 THE COURT: You got to give me time !o rule

2 on these, obviously, if they're dispositive.

3 MR. BROWN: Well, Your Honor, let me be

4 quite frank. My concern is that we be told who the

5 court may call ai wihresses, what those witnesses may

6 be asked, and be given the opportunity to conduct

7 discovery prior to filing the summary judgment. You

8 know, given ill that, we're talking about - and I
9 reuilize the court's problem is the court is in e

10 position where it's difficult to know who it may call.

11 With all due respect to the court, I don't

12 believe that's my clients' problem. In fact, I believe

13 it's their due-process right to know who the court may

14 call.

15 THE COURT: Charlie, who would be the

16 person on purpose of use or acreagd! It would be

17 Steve, wouldn't it?
18 MR. HONSINGER: Steve would be the factual

19 witness on acreage and purpose of use, whether or not

20 it existed at the time of his examination.

2L If you need somebody to testi$ as to whether or

22 not pu{pose of use is -- I mean if it's a policy issue,

23 then I've got to get somebody else.

24 THE COURT: Well, you're not to lestify on

25 policy. You're going to testify on facts.

Page79

I there are --

2 MR. BROWN: I mean that's the kind of thing

3 you learn more about as you --

4 THE COURT: Correct. And I'll accommodate

5 your witnesses or your witnesses, Pat.

6 Chadie, on some of these, you know, you may or
'l my not be called. That's all I can say.

s MR. HONSINGER: Uh-huh.

9 THE COURT: If I'm satisfied with the

l0 evidence that's been presented and it's been by all

11 accounts completely truthful and, you know --

12 MR. HONSINGER: Can you give us some indication

13 as to whether or not the department will be called

14 beforehand so that our witnesses -- our witnesses are

15 state employees, and --
16 THE COURT: Right. You can probably at

l? this point bet on being called on in the cases where

18 there are substantial differences.

le MR. HONSINGER: Okay.

20 THE COURT: In cases where there are not,

21 probably you will not. I don't think there are too

22 m4ny of those frankly. All right.

23 So you can get together on any schedule, Pat.

24 And any schedule that you believe would be appropriate

25 considering yourwitnesses,just let the court know
Page77

I MR. HONSINGER: Then on the facts, Sleve would

2 be the witness.

3 THECOURT: Okay.

4 MR. HONSINGER: He's the onewho examined the

5 properties.

6 THE COURT: Immediately, Mr. Brown,I'm
7 going to go through these right now and tell you ones

8 you may want to focus on. All right? Have you got

9 something to write on?

10 I'm probably going to be interested in 3E on

11 acreage. I assume, predict, and hope you can come to

12 some sort of meeting of the minds between 1.25 and

13 1.1 acres. I'm sure you can on the 398 right.

14 Let's see, 39N, I'm confused frankly.

15 MR. BROWN: Your Honor, that's a right

16 that's part of a subdivision. We - and I guess this

1? would be an appropriate time to bring up my concerns

ta with the court. What happened, where we are

19 essentially is that was a lot in a suMivision -
20 MR. HONSINGER: A lot in a subdivision.

2t MR. BROWN: - and had not been built on at

22 the time Mr. Clelland went out and looked.

23 MR. HONSINGER: And the water, we established

24 that the water hadn't been used there for 11 years.

25 MR. BROWN: Well, I don't agree that that

Page 8O

1 ahead oftime; and I'll be prepared to proceed.

2 MR. BROWN: OkaY.

3 THE COURT: All right? Pretrial

4 sonference. Most of these are probably not applicable

5 since they're one-party cases.

6 Mr. Brown, you can correct me if I'm wrong.

? MR. BROWN: Your Honor, as we schedule

8 dates, I'd ask the court to take into account we will
9 be filing motions for the court to accept --

lo THE COURT: Very well. Let's talk about a

11 motion cutoff date.

12 Do you predict that there will be any more

13 slmmar/ judgments that will be applicable, Pat?

14 MR. BROWN: I predict there will be more

lJ 5ummary judgments filed.

16 THE COURT: Okay. Let's --

17 MR. BROWN: I would like to ask the court

18 to schedule that deadline far enough down the road so

19 that we can lake care of some other motions that will
20 be filed.
2l THE COURT: How about November lst?

22 MR. BROWN: Your Honor, I would like to ask

23 that that be moved further back.

24 THE COURT: How far back?

25 MR. BROWN: How about the -
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I was established at all. And in fact the ditches were

2 running down through the property.

3 TIIE COURT: Is this disallowed based on
4 what, Charlie? Forfeiture?
5 MR. HONSINGER: Forfeiture.
6 THE COURT: Okay. That's forfeiture,
7 right?

8 MR. HONSINGER: Yes.

9 MR. BROWN: But, in any event, Your Honor,
10 we came in here today basically that, I think Charlie
1l would agree, that the entire place is irrigated now --
L2 MR. HONSINGER: It is irrigated now.
13 MR. BROWN: - except for the house and

14 driveway.

15 MR. HONSINGER: That's correct.

16 THE COURT: Well, it sounds like that's a

17 matler of fact. It sounds like, you know, the

18 department at this point in time is claiming
19 forfeiture; and you're not.

20 MR. BROWN: Well, then, Your Honor, tbat's
21 a question of law because I don't believe the

22 department has standing to raise forfeiture.
23 THE COURT: What would they have standing
24 ta do? Okay. If that's a question of law, I don't
25 want to argue it here. If you think it is, then maybe
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1 forfeiture, I'm inclined to not set that one for trial
2 on the 27th then and remove any time pressures that we
3 may have on that one.

4 How is that?

5 MR. HONSINGER: That's fine.
6 THE COURT: Mr. Brown?

7 MR. BROWN: Your Honor, we filed for
8 summary judgment in that case. The department came

9 forward with no evidence. I don't think forfeiture
10 should be an issue we should have to now litigate. I
11 will proceed, but I want my objection understood.

12 THE COURT: Well, perhaps, you know,
13 Mr. Brown, I can admit to some fault there. I guess

14 for that particular right I wasn't aware that that one

15 was based on forfeiture and forfeiture only.
16 MR. HONSINGER: It was based, Your Honor - the

17 recommendation was made that no beneficial use was

18 found. That's what the recommendation in the 706
19 report states. There was no beneficial use found for a
20 period of 11 years. And I think that it would - I
21 would leave it to the court to draw the conclusion as

22 to what the court should do.

23 MR. BROWN: Your Honor, once again we are

24 back to the point. The affidavit clearly slates not a

25 period of, been used a period offive years nonuse.

Page 83

1 you want to file something on that.

2 MR. BROWN: I guess what I'm trying to find
3 out is -- my problem, quite frankly, is I can't conduct
4 written discovery. It's extraordinarily costly. Not
5 only that, but it's costly to find out what the

6 department is - to pin them down on. And then the
7 court asks for additional information, and we may get
8 something di.fferent out of the department.

9 THE COURT: Okay.

10 MR. BROWN: I don't know how I pin them
11 down --
12 THE COURT: Mr. Brown --
13 MR. BROWN: -- and limit the court so that
14 I can be in a position to file for summary judgment.
15 THE COURT: Very well. Very well.
16 Charlie, I'm going to ask for a 706 report on the 39N
17 right. I'm going to ask that you file that with the

18 court sealed, and you give Mr. Brown a copy of the

19 report.

20 MR. HONSINGER: Sealed.

2L THE COURT: Sealed. Outline -
22 (END OF TAPE)
23 MR. BROWN: I don't know if we have to frle
24 summary judgment in this case.

25 THE COURT: Given that 39N presents a full
Page 82

I The department stated on the record that forfeiture or
2 partial forfeiture were not the basis of these

3 recommendations, that beneficial use was.

4 I sat through several conferences with the

5 department asking what the basis was. I've been told
6 that it was beneficial use. And now I'm being told
7 today that the department is asserting forfeiture
8 which, to me, I guess, has become a euphemism for
9 non-beneficial use.

10 THE COURT: Well, back up. It is not -- as

ll to partial forfeiture goes, my decision stated -- and,
12 you know, you can agree with me on this, Mr. Brown.
13 And I stated in my opinion that if there's
14 non-beneficial use in the context of abandonment or
15 forfeiture, then it's certainly relevant.
16 MR. BROWN: I guess, Your Honor, my
17 confusion is we moved for sumrnary judgment. We said

18 here's what our right is. We said it has not been

19 abandoned or forfeited. We put in affidaviS to that
20 effect. The affidavits were unopposed. And now I'm
21 being told I'm going to have an evidentiary hearing.
22 THE COURT: Very well, Mr. Brown. I will
23 review the 39N right in the context of forfeiture. And
24 I'll consider the matter submitted on -- and I'll issue
25 a decision on 39N.
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1 And if a party can come forward - and if a party is

2 the only party and they come forward with evidence,

3 it's not for the court to say I'm going to disregard

4 the fact that tens ofthousands ofpeople have not

5 objected and establish an evidentiary hearing.

6 If the department would have wanted that to

7 occur, the legislature would have wanted that to (rccur'

8 they would have left the department as a party. Then

9 the department could zubmit evidence whenever it
10 chose.

11 MR. HONSINGER: And yet, Your Honor, the

12 department's recommendation is prima facie evidence.

13 And the department may submit the basis of its

l4 recommendation.

l5 MR. BROWN: Your Honor, the department -
16 to the extent it's prima facie, it is rebutted. I
17 don't think --
18 MR. HONSINGER: By clear and convincing

19 evidence it -
20 MR. BROWN: Excuse me. If I could finish.

21 The department has submitted again and again, and so

22 has the State, the statement of purpose for the

23 legislation was to reduce the litigation with the

24 department, relieve the department of the burden of
25 being a litigant and having to be involved in the
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I MR. BROWN: I would aPPreciate that,

2 Your Honor.

3 THE COURT: Charlie, anything on the 39N

+ right?

5 MR. HONSINGER: Just, I guess I'm curious as to

6 whether or not the court -- is the court stating that

7 it will consider only the evidence that Mr. Brown's

8 clients have provided, and that it will not consider

9 the department's investigation?

10 THE COURT: No. Well, let's talk about

1l this for a moment. I assume that whatever -- even if
12 we have an evidentiary hearing, you're going to submit

13 whatever is in your report, the current report.

14 MR. HONSINGER: We'll submit whatever is in our

15 report including the photographs, the aerial

16 photographs, the maps, everything relied upon by the

1? individuals who made the recommendation. Compelling

18 photographs, I might add.

19 MR, BROWN: Your Honor, see, this is the

20 problem. That's why we have summary judgment, so we

21 don't have to go through this.

22 THE COURT: No. Wait, Pat. Stop' I want

23 to ask you something.

24 Are you telling me that in every single case

25 where we have one party that any party can submit the
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r litigation. Yet the court wants to keep bringing them

2 back in.
3 lt's also important to note that the role of the

4 director as stated in the stahrte, 14018, is to see

5 that the rights are recommended accuralely, not

6 litigated. The only role in the litigation is at the

? request of the court or the parties.

s And I'm simply saying it is not appropriate for
9 the court to.feel compelled to hold evidentiary

10 hearings in one-party cases where tens and tens of
11 thousands of claimants don't care so much as to file a

12 pleading.

13 THE COURT: Well, number one,

14 Mr. Honsinger, the court agrees with Miss Bilyeu's

15 standard on zummary judgment that she has issued. I
16 don't believe that parties have to come forward with

L7 clear and convincing evidence. I think her standard is

18 the correct standard.

Lg Number two, Mr. Brown, there may very well be

20 cases that can be handled dispositively on suuunary

21 judgment as you have suggested ifthe court is

22 satisfied under that standard that the burden has been

23 overcome. Summeay judgment may be granted in certain

24 one-party cases where the court is satisfied that there

5 is enough evidence before the court.
Page 88

I barest of aff,rdavits on a summtry judgment -- I'm not

2 saying yours is the barest; I don't know yet -- submit

3 any old affidavit and say that the matter is

4 submitted? There's no evidence on the other side; we

5 win.

6 Every one party in this whole state of Idaho in

? the SRBA would automatically prevail on summary

8 judgment if the court couldn't ask for, one, more

9 evidence from the department, or an evidentiary

10 hearing.

1l Is that what you're saying that the purpose of
12 this sRBA is about?

13 MR. BROWN: Your Honor, my understanding is

14 our legislature decided quite specifically that the

15 department was not to be a party. The department did

16 that knowing that the court is supposed to be a court.

17 And apparently the court has been uncomfortable with

l8 strict adherence to that legislative mandate, although

19 our Supreme Court has repeatedly said that is the true

function of the legislation.

And so what I'm saying is, yes, Your Honor, if
there is only one party and if over - if literally
thousands and thousands of claimants have chosen not !o

object to this right, it's not the court's role to set

up an evidentiary hearing. Parties formulate issues.
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f I think there are other casas where, even ifone
2 pafiy submits affidavits, the court may decide, based

3 on those affidavig alone, that there is not enough;
4 that the court may want to go forward with an

5 evidentiary hearing.
6 MR. BROWN: Your Honor, I believe that the
7 correct de we are governed by is rule 56. The
8 adjudication statules even specifically state that we
9 shall be governed by those rules.
l0 And those rules, and I believe it's 56(c) and
11 (e), specifically say what the court must do. If there
L2 are undisputed facts, it's not the court's role to
13 decide that it would be better to have an evidentiary
14 hearing.

15 THE COURT: Mr. Brown, I'm not going to -
16 you know, I think I've laid out the standard in my
17 summary judgment. You can appeal that, if you want
18 to. That's the ruling of the court.
19 It would be the same thing in two-party cases

20 where the two parties have agreed. If they want to
2l submit affidavits or whatever to the court for their
22 consideration on summary judgment to overcome the
23 burden, they can do that. Ifthe court is satisfied
24 with those affidavits, the court will grant summary
25 judgment. If not, then the court will order an
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1 court's expert.
2 MR. BROWN: Well, my -3 THE COURT: So we could never seek any
4 simply facts from them at all ever at any time.
5 MR. BROWN: You do not need to be an expert
6 to zubmit facts. The court can order the department to
7 produce facts. And I have asked this court again and
8 again since at least 1991 to require the department to
9 set out the facts in its report or in its file when it

l0 makes a recommendation. That has still not occurred.
1l We have changing facts.
12 THE COURT: How would the court ever know
13 what those facts are if the court doesn't ask for
14 them?

15 MR. BROWN: The court tells the department
16 to write doum the facts, if the court wants some
17 control of what the facts are, so that we don't have a
18 moving target, not to write them down anew each time
19 the court comes up with another issue. I have asked
20 that since before the objections were due in 1993 and
2L 1992.

22 THE COURT: Okay. So ler's rake the 39N
23 ight, for example. They've submitted what the facts
24 are on that.

25 MR. BROWN: Who has submitted the facts?
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1

,,

3

4

5

6

7

8

9

10

11

12

13

t4

evidentiary hearing.

MR. BROWN: The standard is whether there's
a genuine dispute of fact, not whether the court is
satisfied.

THE COURT: Well, I mean the court will
decide that based on reviewing your affidavits and the
director's report. I can't believe -- well, I can't
believe this adjudication's purpose is in all cases --
and you may want to argue that one up, Mr. Brown. And
if that's the way it is, that's the way it is.

MR. BROWN: I think it's been argued.

THE COURT: Well -
MR. BROWN: I mean, I guess I don,t know

what the court is saying when the court says it doesn't
know what the role of the department is. Our Supreme
Court has told us it's not to be a party. Our
legislature has told us that. But the court wants to
either jump into the role of a party or --

THE COURT: Well, Mr. Brown, what you're
trying - what you're arguing to me is you're saying
that, although the court has designated the department
as the court's expert, that what you're telling me is
that the court must accept information from -- solely
information iro- 

" 
litigant and no information from the

department, even though they're designated as the

90
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l6
L7

18

19

20

2L

))
23

1 THE COURT: The facts -- they've submitted
2 what, the standard investigation on 39N.
3 And do you disagree with that?

4 MR. BROWN: They submitted a 706 report
5 which is substantially different than the report and
6 the file originally established in this claim. Th"y
7 have stated --
8 THE COURT: Well, Mr. Brown, how is the
9 court going to know that? How am I going to know

l0 that? You tell me that. How am I ever going to know
1t that?

L2 MR. BROWN: The court is going to - the
13 only way the court is going to know what is happening
14 is to hold evidentiary hearings. The only way a party
15 will be able to prepare for an evidentiary hearing is
16 for the court to set forth what topics evidence may be
17 taken on, and to provide full disclosure by the
18 department --
19 THE COURT: That's what I,m attempting to
20 do right now.
2l MR. BROWN: -- of the facts. you have not
22 yet ruled that the department is to provide full
23 disclosure with the single exception of our last
24 hearing when you directed them to disclose what was
25 reviewed. Every other instance the department has
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I MR. BROWN: You're referring to the

2 consumptive-use iszue?

3 THE COURT: Any, any issue. Take your pick

4 on any 706 report that's been requested.

5 MR. BROWN: Well, the first 706 reports

6 requested were submitted; and apparently the court was

? going to consider them on su--ary judgment. They were

8 not submitted within the, within the rules set out,

9 especially rule 56. And the coud did not disclose to

10 my clients that it would be zubmitting its own evidence

11 in a uunner which gave my clients a meaningful

12 opportunity to prepare to meet that evidence.

13 The next round of706 reports, I think, involved

14 consumptive use. The department stated that it was

15 simply a matter of statutory definition.

16 THE COURT: Mr. Brown, I don't know how

l7 meny times we're going to go around this circle with

18 you. The purpose ofthe 706 report - the department,

19 mrmber one, can be an expert to the court. And this is

2o my ruling. And I'll hear your objections, and you can

21 take it up.

22 Number one, the department is the court's

23 expett. The court doesn't know what the department

24 has because the court icselfcannot do discovery. The

25 court doesn't want to do discovery.
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I disclosed only those facts which it thinks supports a

2 position.

3 THE COURT: Well, Mr. Brown --

4 MR. BROWN: - (inaudible) argue those

5 facts. But it goes back, Your Honor, to the very

6 point -
7 THE COURT: How, how is --

8 MR. BROWN: - the legislature knew that

9 the department as a party could zubmit evidence; that

10 the department, not being a party, would not be

tt submitting evidence. The State would derive savings by

12 taking the department out of that position.

13 Maybe it created a bigger burden for the court;

14 maybe it didn't. But the point is the court, I think,

15 is now overly concerned about taking evidence on claims

16 where the litigants don't even care so much as to file

l7 pleadings.

18 MR. HONSINGER: And yet the stah'rte itself
19 stgtes that the department may lodge with the court the

basis of its recommendation.

MR. BROWN: If requested.

MR. HONSINGER: It's been requested. It's been

ordered.

MR. BROWN: That's whY I guess,

unfortunately, I see my problem is with the court at
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1 As an offer of proof or an understanding of what

2 the court -- or what the department does or doesn't

3 have, the court requests a 706 report, which is filed

4 with the court and you. The purpose of that is to give

5 you information, due process, of what they have and to

6 give the court an understanding if' when called upon,

7 they would be useful. It is not evidence in and of
8 itself.
9 MR. BROWN: No. But part of the problem,

l0 Your Honor, is the court has not separated a

ll solicitation ofpurported fact from the purported

12 helpful expert opinions of the director. The director

13 continues to confuse those and continues to hterject

14 into those legal argument.

15 THE COURT: Is that the nature of your

16 objection right now? Do you disagree that they can

17 submit facts?

18 MR. BROWN: Your Honor, the question was

19 whether the court has the prerogative to call the

20 department. I agree that the court has the prerogative

21 to call the department as a witness provided it doqs it
22 consistent with due process --

23 THE COURT: And what do you suggest --

24 MR. BROWN: - (inaudible) and remedies.

25 THE COURT: What do You s88d, what do
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I this stage, not with the department.

2 THE COURT: Mr. Brown, it seems like we're

3 going in a circle here. Okay. You stated that the

4 court can request information from -- you don't

5 disagree with that.

6 MR. BROWN: I don't disagree that, no, the

? court has that prerogative.

8 THE COURT: You agree the court has the

9 prerogative.

10 MR. BROWN: Yes.

1l THE COURT: And you agre€ the court has

12 exercised that prerogative in these cases.

13 MR. BROWN: I think the court has the

14 prerogative and must exercise that prerogative

15 consistent with both the due-process and the speedy-

16 remedy constitutional rights of my client. And I don't

17 think there's -
l8 THE COURT: But you've objected to that --

19 the information the court solicits from IDWR can't be

20 considered.

2l MR. BROWN: I've objected to what?

22 THE COURT: So what good does it do?

23 You've objected to the information provided by IDWR;

24 that it can't be considered by the court. So what good

25 is it?
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16

t7
18
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1 you zuggest would be as satisffing your clients'
2 due-process rights? Do you suggest that the court not
3 request 706 reports so you do not have notice ofwhat
4 they have? Or what are you saying? How would that -
5 what's the due-process problem at this point? I

mean -
MR. BROWN: The due-process problem --
THE COURT: - just spewing out 'due

pr@ess' is not helpful to the court. Where is the
due-process problem?

MR. BROWN: Due process is, first of all,
notice ofwhat's about to occur; second ofall,
meaningful opportunity 0o prepare. When the court does
not know who it's going to call for witnesses or what
it is going !o ask them, then I should be -- there
should.be a mechanism in place to assure me that I can
know that beforehand and prepare to meet it.

THE COURT: That's what we're doing right
now, Mr. Brown.

MR. BROWN: I don't know how that has

happened when I file for summary judgment on forfeiture
and the court tells me that we have a forfeiture issue
in 39N. The department claims there is a forfeiture
issue.

THE COURT: I think, I think -- I don,t
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20

2l
aa

23

24

I going to go back and reconsider for forfeiture - for
2 summary judgment purposes.

3 MR. BROWN: Then that's fine. I guess what
4 we're talking about --
5 THE COURT: I was going through these each
6 and every one, and then all of a zudden we popped into
7 39N. That became an iszue, and we discussed it.
8 MR. BROWN: I think that,s right.
9 THE COURT: Okay. That's where we are.
l0 MR. BROWN: The court asked me to sta&e my
11 concerns about the basis, the way the court has been
12 proceeding. And that's what I've done.

13 THE COURT: Well, I'm only trying to be
la helpful to you, Mr. Brown. I-et's -- I've told --
15 Where were we, Charlie? I was going through each
16 and every one of th'ese trying to tell Mr. Brown where I
17 might call the department.
18 MR. HONSINGER: That,s correct.
19 THE COURT: All right. And I rold you -
20 I'm going to start all over again so there,s no
2l misunderstanding. And I said 3E, I may call the
22 department on the acreage question. All right.
23 39J, Mr. Brown, well, yeah, 39J, I may call the
24 department on the nature-of-use question.
25 And 39N, I said I would go back and reconsider
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I knowwhat yourproblem is, Pat, on that one. That one
2 may have -- through either the court's error or
3 department's error, misunderstonding, call it what you
4 will, everyone acknowledges partial forfeiture is not
5 an issue here. But that's a full forfeiture case.

6 MR. BROWN: And forfeiture, nonforfeiture
7 was raised by the claimant, was testified to in an
8 affidavit which was unopposed.

9 Why is it now an issue for trial?
10 THE COURT: I'm not saying it is. I'm
11 saying I'm going to go back and reconsider that one.
L2 MR. BROWN: Then that's fine. I don't have
13 a problem with that.

16 MR. HONSINGER: That was ordered approximately
17 a half an hour ago, Your Honor.
l8 MR. BROWN: I think you're correct,
19 Your Honor. But then you asked me whether or not the

court could call witnesses.

THE COURT: I didn't say that. We
22 weren't - I wasn't talking about that one. f'm saying
23 that may or may not come to pass if I grant or don,t
24 grant forfeiture - or a summ4ry judgment on that. I
25 don't know. I'm not going to call any right now. I'm

I thought I said that a long
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L4 THECOURT:
15 time ago.

1 that one for summary judgment purposes.

2 O\ 47,I may call the department on the
3 place-of-use question, acreage.

4 On 648, I may call the department on the acreage
5 question.

6 On 79, I may call the department on acreage.

7 On 92, 92, I may call the department on acres.

8 And I may call the department on 106 on acreage.
9 That's it.

10 Consumptive use, Mr. Brown, is a legal issue at
11 this point in time.

12 MR. BROWN: Your Honor, then should I
13 submit an order amending the order I just received
14 today which says that 706 reports by the department,
15 which I understand to include affidavits, will not be
16 considered?

t7 THE COURT: On?

18 MR. BROWN: On consumptive use.

19 THE COURT: Do you have -- does anyone have
20 a copy ofthat order?

21 MR. HONSINGER: Yes, I do. My undersranding is
22 the order, it says they will be received, are reliable
23 and relevant, and are as such to be considered. Or
24 that's the summary judgment order.
25 Is that what you were wanting?
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1 MR. HONSINGER: Uh-huh.

2 THE COURT: Well, apparently we only have

3 disagreement on -
4 MR. HONSINGER: I think there's a disagreement

5 on almost every, every single one of them.

6 THE COURT: No, there reallY isn't.

7 There's a disagreement in 39J, 39N, 62 -
8 MR. HONSINGER: Based on -- are you basing

9 these disagreements on the claim?

10 THE COURT: No. I'm basing them on what

1l was requested for in summrry judgment. I might be

12 wrong about that. I might have that wrong.

13 MR. HONSINGER: My understanding is that nature

14 of use is disputed in -
15 THE COURT: Okay. You're right, Charlie.

16 MR. BROWN: In what regard?

l7 THE COURT: Well, based on what was

18 requested for on sum-"ry judgment versus - I can tell

19 you that as far as those specific uses that wene -
20 again,just so it's crystal clear, the specific uses

2l tll,rrt were set forth in International Mortgage are

22 granld.
23 So, Mr. Brown, you're not forced to litigate

24 against anyone else. Ijust - the courtjust needs -
25 is fully able and ready to accept other purposes so
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I THE COURT: No. The order that Mr. Brown

2 was referring to.

3 MR. BROWN: He sent an order out the last

4 two days or --

5 MR. HONSINGER: No, I haven't seen that one. I

6 haven't been in my office for two days.

7 MR. BROWN: I mean I don't think there's a

8 dispute that it's a legal issue, and that that's not

9 something for the department to be either tastiSing

10 about or arguing.

11 MR. HONSINGER: Again, I would point out to the

12 court, then, the summary judgment decision states that

13 the 706 reports on consumptive use are reliable,

14 relevant and, as such, will be considered.

15 THE COURT: Okay. Conzumptive use, the

16 order was there's no reason for the court at this point

17 in time, based on the consumptive -- or the reports

18 that were filed on summary judgment, to further

19 consider any facts. The facls were if effective

20 precipitation is not deleted, it is 3.75; if it is,

21 it's 3.5.

22 Now, I arrived at those numbers based on a review

23 of the report that was submitted by Mr. Brown and on

24 the reports that were submitted by the department.

25 Okay.
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I long as you can show some foundation.

2 MR. BROWN: Okay. If I could bring up one

3 of them, because I thi-nk we rnay be able to solve it
a right now. In eu1 summ,rry judgment we said ditch

5 maintenance is year-arouud. Those - it's our opinion

6 that those were all contained within our irrigation and

7 stock claims originally. In other words, there's no

8 need for amendment.

9 What we have run up against is the department has

10 been telling people, and the State has been telling

1l people, that the'se guys are nutsml they're glaiming

12 year-around irrigation use; and we know they don't

13 irrigate in January.

14 Well, we've never said we irrigated in January.

15 We've said our irrigation systems, our ditches, and our

16 steel piping have water flowing through them in order

17 to maintain them in the winter, so they don't freeze up

18 and bend off the mountains, so that ditches don't cave

19 in. I mean it's all associated with, you know, with

20 the underlying irrigation right.

2L But we want to have something decreed so that we

22 don'thave the department seming out in the middle of
23 the winter turning off our water and our pipe bends off
24 the mountainside. You know - now, I think the most

5 appropriate way to describe it is a, I think, system
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I Those are the two numbers, leaving us with --

2 that's the basis of those numbers. And now that leaves

3 us with the legal issue of whether effective

4 precipitation is excluded or not.

5 The ?06 report that was recently requested will
6 not be considered as evidence by this court. The

7 puqpose of that is to have Mr. Brown -- assist him in

8 an understanding of the legal basis of IDWR's decision

9 or use of effective precipitation' The State of Idaho

10 is allowed to participate on this issue, if they wish,

I I to explain the difference in those legal points.

72 MR. HONSINGER: I'm going to have to object,

13 Your Honor.

14 TIIE COURT: Well, Charlie, you don't get to

15 object; but state what your problem is.

16 MR. HONSINGER: I would just state that the

l? department was ordered to provide those reports with

18 the understanding that the court would consider them.

19 And I'll just leave it at that. And I know there's

20 going to be argument, but we'll just leave it at that.

2l MR. BROWN: So the record is clear,

22 Your Honor, I do object to his making objections; and I
disagree with what he was ordered to do.

Your Honor, I think the only other thing is,

element-wise, would be purpose of use, correct?
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1 maintenance is what we said it was for. I think what
2 it rcally is is an irrigation right. You know, you
3 can't have your irrigation if you don't keep your pipe

4 on the mountainside !o bring your --
5 THE COURT: Well, was there a general

6 provision on that at one point, Charlie?

7 MR. HONSINGER: Ditch main&enance,I don't
8 believe so. I was - if there was, it was before my
9 time.

10 THE COLJRT: What's your feeling on ditch
11 mqintenance?

12 MR. HONSINGER: It's not a purpose of use

13 recognized by the decree or the department. That has

14 to be my position at this time. I haven't tossed it
15 around at all with anybody in the department.

16 THE COURT: Well, I mean would the

17 department go out there and shut these people down if
18 they were -
19 MR. HONSINGER: Absolutely not.
20 THE COURT: -- nrnning water through
21 there?

22 MR. HONSINGER: No. The depa4tment would not
23 do that.

24 MR. BROWN: Well, my understanding is the
a5 department has said the ditches will have to be turned
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I MR. HONSINGER: Ditch maintenance, we'll
2 discuss it.
3 THE COURT: It's sad that we have !o
4 discuss this at this point.

5 Mr. Brown, on some of these you're claiming
6 everything under the sun pretty much. Are you doing
7 that !o -- I mean, are these realistic, or are these -
8 MR. BROWN: Under what -- I don't think
9 we've claimed anything that's unrealistic.

10 THE COURT: Irrigation, stock, or wildlife,
1l recreation, aesthetics, domestic, diversion system, you
12 kaow, are there any more that could possibly be claimed
13 other than those?

14 MR. BROWN: We didn't claim fish rights.
15 MR. HONSINGER: Your Honor -
16 MR. BROWN: But, Your Honor, if that;s -
17 that's what the use has been.

18 THE COURT: Why don't you tell me what
19 would an aesthetic use be?

20 MR. BROWN: On which right? If you'd tell
2l me the right, I can tell you what the --
22 THE COURT: L,et's see.

23 MR. BROWN: I mean if you want to give me a

24 for example.

25 THE COURT: I don't know. Well, let me
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I off in the winter, and that some of the pipes are going
2 to have to be shut off, too. So I'm not -- you know,
3 this isn't an idle conccrn.

4 MR. HONSINGER: If that's the case, what I can

5 point out is that, from a practical viewpoint, a pipe
6 that does not have water in it will not break or bend

7 when frozen. Only when the pipe has water in it will
8 it, would anything happen.

9 MR. BROWN: No, that's not true with steel

10 pipe.

11 THE COURT: See, I don't know any of this.
12 This is -
t3 MR. HONSINGER: That's my understanding. That
14 is not -- that's neither here or there.

15 THE COIIRT: What about -
16 MR. BROWN: WeIl, if the department is
17 representing on the record, Your Honor, they won't come
18 out and shut the ditches oif or check the pipes off, we
19 will accept that stipulation and live with that.

20 MR. HONSINGER: I'm not prepared to say that at

21 this time -
22 THE COURT: Well, why don't you, why don't
23 you go ask, Charlie -
24 MR. HONSINGER: Yes.

25 THE COURT: I-et's just see if we can --
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I find out, see if -
2 MR. BROWN: For example, who is the one we
3 were talking about? Mattie Grigg.
4 MR. HONSINGER: 39, I think, would be one.

5 MR. BROWN: Okay. We were talking about
6 Mattie Grigg this moming.
7 THE COURT: 106 would be one, and --
8 MR. HONSINGER: 106, that's --
9 MR. BROWN: 106, Paul Watkins.

10 Paul Watkins, as aesthetic rights, would be his boat
11 ramp, his water front, his trees. The rows of trees

12 down the road to the house,which the department doesn't
13 consider part of the irrigation rigbt, well, the trees

14 need water. The trees die. We can tell you the trees

15 have been there probably, you know, since well before
16 '32 because they're big as houses. And they didn't -
l7 you know, they had to be watered.

18 MR. HONSINGER: In the first place, I would
19 point out yet again that the claims have yet to be

20 amended. I have yet to see a piece of paper across my
21 desk saying that these claims are to be amended -
22 THE COURT: Okay. Mr. Brown --
23 MR. HONSINGER: -- despite orders, nurnerous
24 orders by the court, I might add.

25 MR. BROWN: Your Honor, I don't --
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I found, that under 1427 the court can also take evidence

2 of contemporan@us use. And to the extent they want !o

3 report on contemporaneous uses, I assume they've

4 already done so.

5 THE COURT: Well, since the departmentls

6 evidence is limited from '86 forward, if a witness

7 comes forward and testifies as to continuing uses

8 since, you know, '32 or whenever, there would be no

9 evidence to rebut that in any way'

10 MR. HONSINGER: I would have to agree.

11 THE COURT: Okay. There You go.

12 Mr. Brown, I guess for your purposes at this

13 point in time if you lay a sufficient foundation on

14 some of those pu{poses, that would be all that would be

15 required. I ask you to do that with some particularity

16 and specificity as to, one, nature of use, when it was

17 perfected, and how long it has proceeded.

l8 With one exception. On this ditch maintenance' I
19 believe Pat is saying that it's going to be necessary

2Q for delivery, water delivery that water should remain

21 in the pipe. And I think this is a question of science

22 pretty much. And I'm not a scientific expert.

23 So to the extent that you disagree in any way,

24 Mr. Honsinger, or if you have any witnesses that

25 would -- who would testify to 5us[ s thing?
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I THE COURT: I am going to order a formal

2 amendment to any of these ones where you have not yet

3 done so. All you have to do is a formal amendment.

4 How would that helP You, Charlie?

5 MR. HONSINGER: Okay. As to aesthetics --

6 THE COURT: And I'm going to order that

7 within two weeks. What's two weeks from today? Well,

8 I'll give you three weeks given your circumstances.

9 MR. BROWN: Please.

l0 MR. HONSINGER: I sympathize completely with

ll that. Three weeks from today is the 17th, Your Honor.

12 THE COURT: By 5:00 p.m. If not received,

13 I'm not going to allow anything to go forward.

14 MR. BROWN: Does that mean we have to

15 formally -- I guess - se€, one of the things I'm
16 trying to get a sense of is this ditch maintenance- Do

17 we have to amend the complaint?

18 I mean it's our position that that's part of our

19 irrigation use; it's part ofall our other purposes.

20 The department apparently has a different opinion. I
21 think it's rather silly to amend, you know, because I
22 think -
23 THE COURT: For PurPoses of ditch

24 maintenance, I'll consider that as incidental, at least

25 for claim purposes.
Page 109

I MR. HONSINGER: Mr. Tuthill.
2 THE COURT: You're going to be given one

3 expert, and one expert onlY.

4 MR. BROWN: Your Honor, I don't think the

5 department has any basis under DAUBERT for hin to
6 testify.

7 THE COURT: I don't know if theY do or

8 don't. How would I know at this point?

9 MR. HONSINGER: There hasn't been any evidence

10 that he is or isn't an expert on that, on that

11 particular --
L2 MR. BROWN: No. But he's already testified

13 that he hasn't spent any time in the Hagerman area. He

14 hasn't used any of those systems.

15 MR. HONSINGER: I believe the question is

16 whether or not, whether or not --

17 THE COURT: Well, Mr. Brown -
18 MR. HONSINGER: -- that should be permissive

19 use.

20 THE COURT: -- number one, an exPert

2l witness does not have to have personal knowledge of
22 facts. He can rely on other people; and you know

23 that. And I think you do know that.

24 MR. BROWN: I know he can rely on other

5 people.
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1 MR. HONSINGER: That's fine, Your Honor.

2 THE COURT: I'll consider that incidental

3 to the inigation right.

4 MR. HONSINGER: That's fine.

5 THE COURT: All right? OkaY. Is there

6 anything else? Well, is there anything else on purpose

7 ofuse?

8 MR. HONSINGER: I can't think of anything'

9 Your Honor.

10 THE COURT: How would the department

l1 propose to have input on purpose ofuse?

12 MR. HONSINGER: If I were to, if I were to

13 suggest a 706 report, I assume Mr. Brown would object.

14 I'm getting to know Mr. Brown rather well. But that

15 would be my first suggestion.

16 My second suggestion would simply be testimony on

17 the record by one of the department's policy experts.

l8 MR. BROWN: Your Honor, my point would be

19 the department has already said it doesn't have the

20 evidence before '86. I don't know what evidence of
21 purpose of use in '32 it's going to put on.

22 THE COURT: That's correct. I think that's

23 correct.

24 MR. BROWN: I Suess we could argue that

25 it's still relevant to, ifthat '32 evidence cannot be
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THE COURT: Okay. If he hasn,t relied on
other people, I mean, you know, I don't know. If
that's true, then he won't be able !o tastify.

MR. HONSINGER: I would like to qualif my
offer of Mr. Tuthill and make cerrain that he is indeed
the expert here. So you're going to have to let me
know and give me a chance to find out who is the
expert. I believe it,s Mr. Tuthill.

THECOURT: Okay.
MR. HONSINGER: Are you asking for an expert to

tastify on that particular iszue then?
TIIE COURT: First of all, Mr. Brown's

witness is going to tsstiry on this issue. I'm going
to ask the department one basic question myself. I,m
going to say is there -- was there anything - given
that you believe -- well, I don't know how to style the
question.

MR. HONSINGER: Would the department believe
anything differently?

TIIE COURT: Right. And if so, then they'll
be asked to iastiry. Now, on ditch maintenance,
Charlie, you're to designate one expert, one expert
only, within, sy - how about by October l7th?
You're to submit a ?06 report on that sealed with the
court, unsealed to Mr. Brown.
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1 somethingr )ou know, if something -- I,m not saying it
2 would be impossible for us to open the door for more.
3 I'm not saying - but I'm saying they can give their
4 testimony. Then I know what to expect.
5 And if they begin to go beyond that, I can
6 file -- I can make an appropriate objection; and we can
7 take it up, rather than having it all spill out in
8 front ofthe court first and then try to sort it out
9 later and --
10 MR. HONSINGER: How is the court to know _
11 THE COURT: How am I going to get this
12 evidence before the court?
13 MR. HONSINGER: How is the court to know
14 whether or not that the expert is tastiSing outside
15 the scope of the report if the court can't read the
16 report? Is he to rely on your representations?
17 MR. BROWN: No. No. He files the report.
18 The court says you're only going to get to testify what
19 you can put in that report so everybody knows what the
20 testimony is going to be, so that I know what the
21 testimony is going to be beforehand. That's how any
22 lawsuit works.
23 THE COURT: How am I going to know if he
24 goes outside the report?
25 MR. BROWN: Then -- because I'm going to
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MR. BROWN: your Honor, again, if I could

ask that the court order that that include full
disclosure of all materials reviewed or considered, all
persons conzulted or spoken !o, and disclozure of what
they were told. In other words, I'm asking --

THE COURT: It will be so ordered,
Charlie.

Now, just so it's, just so -- I,m going back to
my other question. I'm going to ask - since the court
has no way of knowing whether they'll have anything
useful or not, the only way I can do this, Mr. Brown,
is ask for an offer of proof to know whether any
information they'll have is useful or not.

MR. HONSINGER: So you're saying you don't want
it s€aled?

THE COURT: I do want it sealed.
MR. HONSINGER: How will you know whether we

have any -.
MR. BROWN: your Honor, the way I would

propos€ 0o do it is that you ask -- that you require
the full disclosure, that you also order that they
shall be limited to the opinions, you know, testimony
in that report, the topics they discuss there and
opinions and the basis. That,s their limitation,

25 unless -- I mean if somehow we went beyond or

tt4
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1 object. If he tries, then, to testify beyond the
2 scope, I can file my objection.
3 MR. HONSINGER: Then what objection do you have
4 to the court reading the report?
5 MR. BROWN: Huh?
6 MR. HONSINGER: What objection if _ if the, if
7 all the expert is going to testi$ to is what is in the
8 report, then what objection do you have to the court
9 reading the report?
10 MR. BROWN: What I have the objection to
I I is -- it's just like any discovery objection. If I
12 object that their expert is trying to testiff to
13 someihing undisclosed, I pull out my depo or my report
14 I got from them and say here's what they disclosed;
15 here's -
16 THE COURT: Okay.
l7 MR. BROWN: -- whar they're trying _
18 THE COURT: Okay.
19 MR. BROWN: -- to say --
20 THE COURT: Okay. -2t MR. BROWN: -- (inaudible).
22 THE COURT: Okay. Here's how it will go.
23 Mr. Honsinger, you'll file that report with the court
24 sealed. You'll give a copy to Mr. Brown.
25 On this issue, I'm not going to ask for an offer
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I presents confusing testimony, then it would be

2 appropriate for --

3 THE COURT: Don't worry, Charlie. I'll
4 figure it out.

5 MR. BROWN: -- the court to ask for

6 clarification from an exPert.

7 THE COURT: It's a good thing I have a

3 griminal law background where the defense never

9 produced anything. So I'm prepared to do that. Okay'

10 Basically, Charlie, I'll probably open up just

1l simply asking avery,I guess an open-ended question as

12 to their sources of disagreement with what was produced

13 by the claimant's witness, and why they disagree on

14 that, the extent of disagreement, why, et cetera,

15 okay?

16 MR. HONSINGER: That will be as to .. now' my

17 understanding that is as to the ditch maintenance

18 issue.

le THE COURT: Right.

20 MR. HONSINGER: Is that as to the rest of the

21 issues that are to be litigated?

22 THE COURT: More than likelY.

23 MR. HONSINGER: So despite the fact that the

24 department is to put on its -- despite the fact that

25 the director's report is prima facie evidence and that
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I of proof. What I'm going to ask for, Mr. Honsinger --

2 I'll, allow you to do a direct examination of
3 Mr. Tuthill. And at the time -- Mr. Brown, you'll have

4 the reJrort.

5 MR. BROWN: I object to the department

6 asking any questions.

? THE COURT: Well, who is going to ask the

8 questions then?

9 MR. BROWN: If the court is uncomfortable

10 in that job, I know it's unfortunate --

1l THE COURT: I can ask them.

t2 (END OF TAPE)

13 THE COURT: OkaY. Where were we?

t4 MR. HONSINGER: Will the department be able to

15 do a direct examination of its own expert witnesses?

t6 Ifit-
17 THE COURT: Well, you know, Pat, on that

18 I'm happy to do the examination of the witness,

19 Mr. Brown. I can do that. I see it as six and

20 one-halfdozeaot the other.

2l Who cares who does the direct examination of the

22 witness?

MR. BROWN: Your Honor, I do' I do care'

And I do think it makes a difference who asks the

questions. And we prefer that the department' as a
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1 the court has asked the department io -- well, I guess

2 the court can set whatever order for witnesses it
3 chooses; and I guess it chooses to -
4 THE COURT: Well, the first thing we're

5 going to do, obviously the claimants are going io put

6 on their witnesses. And in cases where I specified

7 where the department will be asked to testify, the

8 question is, one, do they disagree with what the

9 claimant has stated and the source of their

10 disagreement. Basically you'll tle a rebuttal witness.

11 Do you see that --

12 MR. HONSINGER: I also - yes- I would also

13 ask that -- apparentty Mr. Brown will be allowed to

14 cross-examine that witness; is that correct?

15 THE COURT: Oh, yes. Oh, yeah. That's a

16 right, a privilege, honor.

Li MR. HONSINGER: I would also ask, then, in

18 order to protect the witness, the department should be

19 able to object.

20 THE COURT: No. No. You have no standing

21 to object, to do s1ss5-saxmination, do anything.

22 MR. HONSINGER: Certainly the witness is

23 entitled to rePresenlation.

24 THE COURT: That's true in any case on

25 earth. But unless you're a Party in that particulsr
Page 120

I nonparty, not be allowed to ask questions.

2 MR. HONSINGER: Then what role does the

3 department have?

4 THE COURT: UnfortunatelY --

5 MR. BROWN: Their role is to answer'

6 THE COURT: Unfortunately the legislature

7 has put you in this fix, Charlie.

8 Without stating a defirnitive policy in my

9 particular subcases ofany kind and not to be used as

10 any sort of precedent, I will perform the direct in

11 these cases.

L2 MR. HONSINGER: As to the ditch maintenance

13 issue, or as to all issues?

14 THE COURT: Well, let me go back on this

15 one. Mr. Brown, without opening up the 706 report' not

16 knowing what sort of exhibits the expert may want to

17 produce to the court, how am I supposed to know?

18 MR. BROWN: How are you supposed to know --

19 THE COURT: I mean how can I perform an

effective direct examination of a witness when I don't

know -
MR. BROWN: This court's role in calling

witnesses is to clarify confusion. If there is

confusion on a point given the testimony prqs€nted by

the parties, or if the parties put on an expert who
118
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I case, you don't ask questions.
2 MR. HONSINGER: I would (inaudibte) -3 THE COIJRT: I mean the only way you can
4 protect your witnass and the only reason why attorneys
5 are allowed !o do so io 

"oy 
other case is !o claim the

6 Fifth Amendment. I don't think you want to do that in
7 any of these cases. Or attorney-client privilege. And
8 I don't think you want to do that in any of these

cases.

Does that bring up anything, Mr. Brown?
MR. BROWN: Well, I will file my pretrial

motions !o address those topics, I gue"".
TI{E COURT: Okay. I got a little

sidetracked here. We were trying to come up with a
deadline for those pretrial motions. Irt's come up
with a deadline.

MR. BROWN: Decemb€r 15th? Middle of
December would be fine with me.

THECOURT: Okay.
MR. BROWN: It gives us a month.
THE COURT: Charlie, is that a weekend at

all or -
MR. HONSINGER: December the 15th is a Sunday
THE COURT: Okay. Irt's make that

December l6th then, 5 o'clock.
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1 I-et's make the trial brief deadline - do you
2 need any more time than December l6th to file the
3 deadline? You probably want to file your brief along
4 with any motions you have, wouldn't you?
5 MR. BROWN: yes.

6 THE COURT: Okay. Irt's make it
7 December 16th also.

And I assume again, Your Honor,
9 that's -- the department is not filing trial briefs, or

10 motions in limins, or anything of that sort.
11 THE COURT: No. Motion to consolidate is
12 not applicable in this case.
13 Could we have that pretrial conference on the
14 16th also? Or mayb we should hold that after the
15 motions have been filed and -
16 MR. BROWN: I would like to --
17 THE COURT: Would this require any sort of
18 a ruling on my part on these motions? Obviously.
19 MR. BROWN: yes, I believe so.

MR. HONSINGER: If the trial is scheduled for
the2Tth of January, perhaps we ought to hold the
pretrial conference a little bit closer to the trial.

THE COURT: yeah. Let's have that __

24 what's two weeks before the 27th?
zs MR. HONSINGER: The l3th.
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20

8 MR. BROWN:

3 MR. BROWN: Cropper, 47; Fleming, 648 -_
4 THE COURT: Okay.
5 MR. BROWN: -- and probably Watkins, 106.
6 That's just off the top of my head.
7 THE COURT: Can you give me some sort of
8 idea what you're filing summary judgment on in those
9 cases?

l0 MR. BROWN: On what topics?
l1 THE COURT: yeah.

15 MR. BROWN: Frank Glauner is a _ I think
16 place of use is the only question. I don't _ and I
17 think that can be handled by summary judgment.
18 Korbis, there wolld be motions concerning
19 forfeiture, the nature of forfeiture, standing of the
20 department to claim forfeiture, resumption of use, and
2l any issues like that which aren't resolved by the
22 court's present motion. And I would also anticipate
23 motions in limine there.

With respect to Fleming, there will be motions
25 concerning principally place ofuse and acreage. The

t24

Okay. I got thar. Well,

4 it. I'm just trying to --

24

1 THECOURT:
2 you --

12 MR. BROWN:
13 THE COURT:

Now you're making me --
I'm not goiag to hold you to

Multi- TM
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1 THE COURT: That's not a Friday, is it?
2 MR. BROWN: No, it's a Monday.
3 MR. HONSINGER: you've exceeded my calendar
4 THE COURT: Okay. I-et's go January l3th.
5 Good time, what do you say, 2 o'clock?
6 MR. BROWN: Sure.
7 THE COURT: Any more summary judgments,
8 Mr. Brown, you think you,ll be filing?
9 MR. BROWN: yes, I believe there will be

10 summary judgments filed in - why don,t we just come up
11 with a common deadline?
12 THE COURT: Which cases do )ou think
13 you'll - can you give the court some sort of idea
14 of-
15 MR. BROWN: Without limitation, I would say
16 summary judgment most likely will be filed in
17 Frank Glauner --
18 THE COURT: Case?
19 MR. BROWN: -- George Korbis _
20 THE COURT: Wait, pat. Do you have numbers
21 with those two? I don,t have names.
22 MR. BROWN: Frank Glauner would be 398.
23 George Korbis --
24 THE COURT: Wait a sec. Excuse me. Okay.
25 MR. BROWN: 39N would be Korbis.
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I same on Boyers.

2 Andon Frank Erwin, we would file motions for

3 zummary judgment on Place of use.

4 MR. HONSINGER: Frank Erwin is 92?

5 MR. BROWN: That's correct' Sorr)''

6 THE COURT: Anything else we need to talk

7 about? Deadline, I guess, sa 5ummary judgmens' I'll
8 need at least two months before the trial date'

9 MR. BROWN: Can we do it the 30th of

10 November? Or whatever -- I got --

ll THE COURT: I'll give it mY best'

L2 MR. HONSINGER: That's Thanksgiving week

13 there. The 28th and 29th, that's Thursday and Friday

14 of Thanksgiving.

MR. BROWN: How about the --

MR. HONSINGER: Zlthis the Wednesday before'

MR. BROWNT 27th''.

THECOURT: OkaY.

MR. BROWN: Oh, Your Honor, did we just

schedule a hearing during the middle, during the -- no,

we didn't --
MR. HONSINGER: No.

MR. BROWN: -- the first week of January?

I'm gone for the last two weeks of December and the

first two weeks of JanuarY.
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COTJRTROOM OF THE DISTRICT COI.'RT, SNAKE RIVER
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Avenue North, Twin Falls, Idaho, Friday'

MarOh 6, 1998, 1:00 P.M.
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THE COURT: All right. We're on the record

in all the Hagerman 3 rights, including, correct me if
8 I'm wrong, Mr. Brown, 38, 3C, 3D, 3F, 3K, 3L, and 3M,

9 and 3A.

10 MR. BROWN: I think that's right'

11 Your Honor.

12 THE COURT: Okay. Mr. Brown, I'm going t'o

13 take a roll to see who you in fact represent now.

14 Just so the record is clear, you represent

15 Miss Rea for right No. 3A?

16 MR. BROWN: Yes, Your Honor.

L7 THE COURT: And you represent Kingston

18 Properties, and I believe that would be right 38 and

Yes.

Mr. Harbison - is Mr. Harbison

I
2

3

4

5

6

7
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19 3K?

20 MR. BROWN:

2L THECOURT:
22 ight C and L?

23 MR. BROWN:

24 THECOURT:
25 here todaY?

Yes, Your Honor.

And you represent Babington for

I THE COURT: Where do you think you're

2 going?

3 MR. HONSINGER: Away from here, I'll bet'

4 MR. BROWN: I'll be in Puerto Rico'

5 THE COURT:' I guess that's a good enough

6 answer.

? MR. BROWN: Family obligations' I have to

8 go. I hope I have to go.

9 THE COURT: Okay. Just so we're sure now'

l0 Pat, ifyou don't file a notice ofappearance by the

11 designated day in tbese particular cases, you ain't

12 going to do anything on these cases that I will

13 acknowledge you on.

14 MR. BROWN: That's fine'

15 THE COIJRT: OkaY.

16 MR. BROWN: Please ask your clerks to mail

l? everything to me.

18 THE COURT: We would do that if you'd get a

19 notice ofappearance in.
We're adjourned.

(PROCEEDINGS ADJOURNED)
,,,,

23

24

t26
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MR. HARBISON: Yes, sir.
THE COURT: Mr. Harbison, you're

representing yourself today?

MR. HARBISON: Yes, sir.
THE COURT: And you have right D?
MR. HARBISON: Yes.
THE COURT: Okay. And, Mr. Brown, you

represent the Simcoes for right F and M?
MR. BROWN: Yes.
THE COURT: Very good. Did I omit any

parties, Mr. Broum?

MR. BROWN: No, Your Honor.
THE COURT: Some of the other rights,

Buckeye Farm is right H; and that had a partial decree
entered.

Right G is claimed by Mr. Lloyd; and that has a
special mast€:r's recommendation.

MR. BROWN: I believe that's gone to a
partial decree at this point.

THE COURT: A partial decree.

MR. BROWN: And I also would point out that
the J right is not really a right. It's been split

23 into the three subsequent rights.
24 THE COURT: Very good. And the Vernon
E ight, right E, has had an SF5 filed. All right.

Page L29

1
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t2
t3
t4
15

l6
L7

18

19

I right, had claimed 12 fe*lt. There was a settlement for
2 11.9, and an entry of a partial decree. That was done
3 without regard to the known fact that several other
4 parties were claiming a portion of tbat decreed right,
5 and there was 6.7 more claimed than could be allocated
6 under the decree at least.

7 Now, what happened then is my clients have gone
8 back and done some exlensive research into the history
9 ofthese rights both before and after the 1932 federal

l0 New International Mortgage decree. What they have
11 found is significant, I think, apecially in terms of
12 settlement.

13 We could quibble about the individual places of
14 use or how much each individuat should have gotten or
15 may have gotten versus what they got on paper versus
16 what they actually use. We could do that forever. ..,
17 But the one thing we can't quibble about is the
18 fact that the decree decrees three rights with the same
19 priority date to the essentially same area, all
20 diverted through the Buckeye Ditch. And those three
21 rights are, firrst, the 03 right; second, the 05 right
22 which is decreed to Arnanda Gooding; and, third, the 019
23 right, the 19 right decreed to H. J. Bell who is
24 Mr. Bell's father.

25 Mr. Bell is here today. He's been invaluable in
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The purpose of today's hearing is to somehow,
someway figure out everyone's proportional right under
an original International Mortgage decree right which
was right 3 which has zubsequently been split. As I
said, the purpos€ of ioday's hearing is to see if we
can resolve and agree upon quantities for all these
rights.

Mr. Bronm, you rnay proceed.

MR. BROWN: Well, Your Honor, for the
record, first of all, I'd like to point out the
document, I think, we've been referring to as a
November l4th, 1997 document by Mr. Clelland of water
resources. It's called a Split Review Analysis for the
03 right. That document shows that essentially
26,7 cfs were claimed by the various clainants of this
right.

Water resources, for whatever reason, determined
that the 03 right was a decr.eed right in the New
International Mortgage decree for 20 feet; and
therefore it has the problem of allocating 6.7 fexlt
among claims. As I understand it, and I think if we
ever get to a trial, the evidence will eventually show
what happened was the department proceeded ad hoc to
settle some claims and not settle other claims.

For instance, the H right, the Buckeye Farrns

130
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4

5

6

7

8

9

t helping sort out the history of these rights.
2 And what we will see from the map water resources
3 produced is this: First of all, the 03 right applied
4 to about nins 5qua1s miles of ground under the 1932
5 decree . Within that nine square miles of ground was
6 the 05 right. In other words, it overlapped in places
7 of use.

8 Now, the shape of that nins 5quar. miles is
9 essentially a big C. And the middle part of the C,

10 which is not covered by the 03 right and the 05 right,
I I is about a square mile itself. It's four quarter
12 sections. And it's covered by the l9 right.
13 Now, the court might be saying, well, wait a
14 minute; they're all in the same general vicinity; but
15 they're different places; so what?
16 The important thing you have to understand is
l7 that the water which came down the Buckeye right, the
18 Buckeye Ditch right, that these three rights came from
19 the north. This same ground, or a large extent of it,
20 was also served by two or three rights that came up
2l from the south out of Riley Creek. And they're the 01,
22 O2 ights. And there are several of the other rights
23 decreed, and they are decreed in the altemative. In
24 other words, the federal court said you can use the
25 rights from the south or you can use the rights from

Page 132
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1 THE COURT: When they came in, Mr. Brown,

2 when they filed the claim, was the claim filed, for

3 example, for, say, 3A, or 38, or 3C?
rh hn ntlaT- lT^4 lvl^. Dra\., YY l\ . tlu.

5 THE COURT: How was that claimed?

6 MR. BROWN: The claim was made for I have a

7 decreed water right with an X priority date.

8 All three of these nghts have the same priority

9 date. So somebody apparently had to decide what water

10 right number to assign to it. And that is a function

tt of the department; and that's what they in fact did.

12 That is in fact what they've told us they did, until

13 today is the first time I've heard they did otherwise.

14 Today they said to me, well, the places of use are

15 different; so it wouldn't have worked that way.

16 Well, if you go back through the Split Review

1? Analysis, the document I referred to beforo,

18 Your Honor, for the last five years they've been

19 telling you there's only 20 feet available, not 25.16.

20 Ifthey did the analysis on place ofuse before, their

21 document certainly would show 25.16 available because

22 the 25.16 is certainly within the realm of all these

23 people that have made the claims.

24 More importantly, though, where -
25 THE COURT: Mr. Brown, you're argument
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I the north on this giant l0-square-mile area.

2 Now, the history of the rights will show

3 originally rrany of my claimants used the water not from

4 the Buckeye Ditch rights, these three rights I've

5 mentioned, but out of the south from what's known as

6 the Hunt Ditch that came out of Riley Creek and Tucker

7 Springs.

8 THE COURT: Mr. Brown, let me ask you: Did

9 anyone claim the I and2 rights?

l0 MR. BROWN: Those rights were claimed by

1l Buckeye Farms only. But when I say that, I got to add

12 to that right away that they are the only ones who

13 presently use them.

14 In other words, the history of these rights is

15 the two rights I just mentioned - I'll call them the

16 Riley Creek rights as opposed to the Billingsley Creek

iZ Buckeye right. The Riley Creek rights were originally

18 us€d on the land on the north end of the Buckeye Farms

19 where many of my claimants are. That ditch which can

be seen in the photograph down here used to run clear

up here. And il was used up here.

ln the Seventies, that was discontinued. The

23 Buckeye Ditch comes down here and ended at the present

24 boundary, present north end of the 019 right, the very

25 northwest corner.
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I

I assumes, though, that the water that was admittedly on

2 the 5 right, which part of it was not within the place

3 of use of 3, was at some point transferred or moved?

4 MR. BROWN: Your Honor' we can show that

5 the use of this water has changed several times, three

6 or four times principally since 1932 n terms of place

7 of use. We can also show that all occurred prior to

8 any mandatory transfer statutes. We can also show it
9 is all -- if you take the 3 rights with the same

10 priority date and add them together, and add those

11 three places ofuse together, that for the last

12 75 yars the uses have all been within that bigger

13 boundary.

14 So to suggest that we've somehow gone from

L5 25 fent down to 2O fell doesn't make sense. It's a

16 very selective view. And what I've suggested so far is

17 it's a selective view based on perhaps just an error in

18 the way they allocated numbers to claims.

lg I mean they're going to tell you, as they've just

20 told us a few minutes ago, that no' we didn't make an

2l assumption and allocate that way; you know, we didn't

22 simply fail to read from 03 to 05 to 019. We

23 deliberately didn't do it because they were different

24 places ofuse.
25 That doesn't jive with their own spreadbheet that
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I What happened at that point in time is these

2 people, my clients, who were principally on the north

3 end, all went exclusively to Buckeye Ditch water. And

4 this Hunt Ditch water from the south was then used on

5 what is now the BuckeYe Farms.

6 I suspect what has happened here, and I've not

? had anyone deny that it is in fact what happened, is

8 that when people came in and made claims they didn't

9 claim a right number. They claimed a priority date and

l0 an amount of water. Water resources helped them fill
11 out the claim.

12 Water resources then went and assigned right

13 numbers to the rights decreed. In other words, it went

14 down the decree and said the first right we get to as

15 we read through from page 1 through the decree will be

16 right 01; the next right we get to as we read down the

l7 decree will be 02; the next is 03 and so on. And what

18 happened here, I suspect, is they probably said

19 priority date you're claiming is X; therefore, you have

the 03 right claim.

Now, water resources tells me today that wouldn't

22 be the case because they've gone back and produced this

23 melp that you've seen today which shows the places of

24 use being a little different under the 05 and the 019

25 rights.
134
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1 says total amount available, 2O feet. If there was an
2 allocation problem between places ofuse, then they
3 would have said we have ?S feet available; but we're
4 within the wrong boxes inside the place of use. They
5 didn't do that.
6 In fact, they have never reported to this court
7 that there was 25 feet available. They've always said
8 there's only 2O; and, by the way, we already gave a
9 large portion to Buckeye Farms; so even if we made a

10 mistake, you're out of luck because that,s a partial
decree.

What I am saying to this court is the reason we
are here today, first, is to see if we can resolve
quantity issues. And I'm sayhg out of 26.2 feet
claimed, we can account for 25.16 at least through
decrees within this place of use.

THE COURT: How are we, Mr. Brown, going to
account for the remaining .5?

MR. BROWN: Well, I don't know if we can or
not quite frankly. I think my clients will probably
say, number one, if there's a .5 shortage, it's not
their problem. It's some of the people who already
settled their claims problems; or it's water resources'

24 problems for giving someone else water that my
25 claiments are entitled to.
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1 THE COURT: Well, under your theory,
2 Mr. Brown, if there are26. -- or there's, well,
3 there's 26.7 claimed total -4 MR. BROWN: yes.

5 THE COURT: All right. Some of that ha^c

6 been decreed already. In otherwords, how much is yet
7 !o be decreed of the 26.2 - or recommended?
8 MR. BROWN: Your Honor, I'm assuming, first
9 of all, that the - Mr. Lloyd's r@om-sadation of .19

10 has become a decree. The Buckeye has received a
1l decree, and then I know Edith Vernon - I can,t 0ell
12 tbe court where Edith Vernon is. She has a settlement
13 for.2 cfs; but I understand that it,s been challenged
14 on due-process-notice-of-amendment grounds. So I can,t
15 tell the court exactly. I can tell the court that my
16 clients are claiming about 13.lg -- 13.g6 cfs. ,

17 THE COURT: And how much would be availible
18 under the theory that there's 25.16 available?
19 MR. BROWN: It would be l.54less than the
20 13.86. So it would be lZ --
2t THE COURT: tt.64?
22 MR. BROWN: No, your Honor. My numbers
23 come out to be 12.32. In other words, under the 3
2+ rights there is 12.32 presently available, of which
25 1.8 -- let me start over.
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1 As a matter of due process, the department can
2 never bind my clients by their mistake. My clients
3 pled the qrranlilt they were entitled to. They're
4 entitled to have their trial on that quantity.
5 If water resources wants to give part of that
6 qrrantity to someone else and even convince the court
7 through a settlement procedure that that quantity is
8 appropriate to go to someone else, they can do that.
9 But as I matfs1 of due process, that can't bind this

10 court; and that can't deprive my clients of their
11 due-process right to prove their entitlement to the
12 qrranl;1t they claim. If -
13 THE COURT: Mr. Brown, let me ask, just so
14 I know where I'm at, there's 26.7 claimel, correct?
15 MR. BROWN: yes.

16 THE COURT: Okay. Of that, how much has
17 been decreed to Buckeye?
18 MR. BROWN: 11.9 is my understanding.
19 THE COURT: And the other parties, too. So
20 how much, in other words, how much is now currently

claimed by the remaining 3 rights; and how much is
available 1s 1[s lsmaining 3 rights?

23 MR. BROWN: Well, your Honor, the total
24 amount that's been recommended is 19.54. l l.9 has gone
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to the Buckeye.

1 THE COURT: I'm in the ballpark,
2 Mr. Brown.
3 MR. BROWN: 13.86 is claimed. t2.32 is
4 available under the three decreed rights.
5 THE COURT: 13.86 is claimed?
6 MR. BROWN: yes.

7 THE COURT: Okay. I thought you said one
8 eight. All right.
9 Have you had a chance to speak with IDWR,

10 Mr. Brown, to see if some of these can be settled; or
l l do they all have to go to trial?
12 MR. BROWN: your Honor, I asked them to let
13 me know what they - apparently they were unaware of
14 the other two rights, or had not put the other two
15 rightS into their analysis until recently. And the
16 first response I had this morning was we can't do -- my
l7 understanding is they're not going to do anything about
18 it because they understand that the places ofuse
19 claimed by my clients are not within the places of use
20 of the other two rights, which -
2l THE COURT: And you can show, Mr. Brown,
22 that those transfers occurred prior to the mandslery
23 transfers?

24 MR. BROWN: No, but I -- I can show that
25 some of them have, but not necessarily under those two
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1 these within 45 days.

2 Before we get to that, yeah, what - csrl you b
3 ready within 45 days, Mr. Brown? We're Pretty packed

4 within that time p€riod.

5 MR. BROWN: We have several trials

6 scheduled for the last couple weeks in May -- or

? through May. I think a better time would be maybe mid

8 June or later.

9 THE COURT: Mid June? How many days do you

10 think this is going to take, Mr. Brown?

11 MR. BROWN: I would think it's probably

12 going to take three daYs.

13 THE COURT: Three daYs?

14 (DISCUSSION HAD OFF THE RECORD)

15 THE COURT: What's the second Monday in

16 June, Mr. Brown?

t7 MR. BROWN: The 8th.

18 THE COURT: Okay. I-et's tentatively

19 schedule this for the 8th through the lOth, 9 o'clock.

20 MR. BROWN: Can I have s minute,

21 Your Honor?

22 THE COURT: Yeah. Mr. Harbison, while

?3 Mr. Brown is speaking, do you have anything t'o add to

24 the court that You wish to saY?

25 MR. HARBISON: Not at this time.
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I rights. What I can show is that those other two rights

2 should have gone to the Buckeye because part ofthose

3 other two rights, if they went to the Buckeye, the

4 places of use for my guys under the 03 rights woul<i be

5 just fine.

6 In other words, we're playing with labels here'

7 I think we're wasting a lot of time by saying, well,

8 we're going to decree this under the 05, the 03, or the

9 019 righs; and we're going to look at the place of use

l0 in the decree, when all three are for the same ditch,

I I the same priority date. The only thing different is

12 the number you attach to them.

13 THE COURT: All right. Anything else,

14 Mr. Brown?

15 MR. BROWN: Well, that, Your Honor, plus I
16 think if we get into this, I think you're also going to

1? s€e that the amount allocated to Buckeye Farms was

18 never used on the present Buckeye Farms to which it's

19 been allocated until the Seventies, after the mandatory

20 transfer permit. Because as a matter of fact the

1 Buckeye Ditch never ran to the present Buckeye Farms

when those rights were established.

So ifthere is an error in allocation, it is

24 certainty an elror in giving 11.9 to Buckeye Farms out

25 of the Buckeye Ditch. Because we'll be able to
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I THE COURT: Are you going to be ready for

2 tial on the 8th, June 8th?

3 MR. HARBISON: Yes. I'd like to talk with

4 Mr. Brown after this to see if he'd put me in with the

5 group.

6 THECOURT: OkaY.

7 MR. BROWN: Your Honor, this, I think this

8 may -- I tbink this is pretty pertinent to the

9 scheduling of this. In this case we essentially have

10 like five or six parties who are probably, as far as I
11 know, not going to be opposing each other. Buckeye

12 Farms attempted to intervene and was denied

13 intervention. So I assume that's not going to change'

L4 So essentially it is the burden ofsix different

15 parties to disprove the recommendation of wat'er

16 resources, to rebut the presumption, and then put on

17 persuasive evidence oftheir contentions. I'm very

18 concerned in this case, especially in light ofthe

19 experience I've had over the past two weeks, which is

20 receiving, as this court knows, recommendations or 706

21 reports, if you will, from the department in several of

22 these Hagerman cases. And the concern is this. I've

23 got a moving target.

24 THE COURT: Well, let's back -
2s MR. BROWN: The --

t4

1 undisputably prove that ditch never ran to the

2 presentday Buckeye Farms until the Seventies. It ran

3 to my clients' places of use.

4 And, for the record, I want it to be pointed out

5 that when the department made this settlement they have

6 already told us at the last conference we had they

7 looked to their theory of current beneficial use in

8 allocating, not to where was the use when the right was

9 established as our Supreme Court says we must' So

10 they've essentially admitted that they didn't even look

1l at the fact that the ditch went to all my clients, not

12 the Buckeye, at the time the right was established'

13 In other words, I think we can avoid most of the

14 dispute, though. I mean we could come down to this

15 foot and a half of water, the difference between the

16 25.16 and the 26J claimed' We could still have that

17 battle. But I think we ought to be able to resolve the

18 rest ofit.
19 And, you know, if not, I will tell the court,

20 though, my clients are probably not going to resolve

21 this piecemeal. Because they want to be able to show

22 the whole picture to the court at a trial, if need be'

And I think they're entitled to do that.

THE COURT: All right. Mr. Brown, how long

do you need to get ready for trial? I'd like to set

t42
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I THE COURT: -- back, back, just a little
2 bit back, Mr. Bronm. These are all Class I subcases.

3 All right. So in those subases generally what happens
4 is the court does not request affidavits.
5 Before I get to that, Iet me ask you,
6 Mr. Marshall: Generally in Class I subcases you
7 present any relevant licenses or decrees. you also get
8 to introduce a shape file.
9 Is there anything else you wish to present that

10 you believe might be relevant !o the court?
11 MR. MARSHALL: Your Honor, two things. First,
12 l'm not positive that each of the,se are Class I
13 subcases. Some of them might be Class 2s.
L4 THE COURT: How are any of them Class 2?
15 MR. MARSHALL: Your Honor, the 38 right, the
16 claim is for 7.16 cfs. The recommendation is for
17 5 cfs. So that makes that a Class 2 subcase.

18 THE COURT: Okay. So both basically -19 MR. MARSHALL: 3A is also Class 2.
20 THE COURT: All right.
2L MR. MARSHALL: It's close.
22 THE COURT: Do you want to proceed on those

like they're 2; or do you want to forgo filing
affidavits in these cases?

?5 MR. MARSHALL: I think at this point we would
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I prefer to file affidavits in these cases.

2 THE COURT: Okay. Very well. In those two
3 cases, those are the only ones you can file affidavits
4 in.
5 MR. MARSHALL: Your Honor, I should point out
6 also that some of thqse claims - the 26.7 cfs that has
7 been referred to as claimed was as of November. I
8 believe some of these claims have since been amended.
9 I believe that number might be higher now.

10 THE COURT: Have you amended any of these,
1l Mr. Brown?

12 MR. BROWN: Some of them have been amended,
13 Your Honor. I'm not sure -- I don't have a sum of all
14 of the ones I don't represent, so I can't tell you.
15 Since November, I don't believe that I've -- we have
16 not claimed more in any of these cases since last
17 November. My clients haven't claimed more water.
18 MR. MARSHALL: Your Honor, I'm pretty sure
19 that at least Babington has amended his claim. As I
20 look at this spreadsheet in the record, the claims --
2l THE COURT: Okay. Mr. Marshall, I'm going
22 to go off the record for a second so we can -- let's go
23 off the record.

(DrscussloN HAD OFF THE RECORD)
THE COURT: We are back on the record. The
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I purpose of going off the record was to identiff the
2 cases before the court today that had amended claims.
3 And the only amended claim was in 3C.
4 Mr. Brown, do you want to respond to that?
5 MR. BROWN: Yes, your Honor. That is a
6 claim by Mr, Babington. That was a claim, I
7 understand, that was made based on some recommendations
8 and some discussions with water resourcqs. They would
9 recommend perhaps more than he had claimed out of the

10 excess ofwhat - the 20 feet they had allocated if
11 some other things happened.

12 But, in any event, Mr. Babington would ask the
13 court to allow him to withdraw that amendmsal and 5frnd
14 by his original claim.
15 THE COURT: Very well. The motion to
16 withdraw the amended claim that was, filed in 3C,
17 Mr. Brown, the court will grant your motion. If you
18 would, prepare a motion withdrawing the amended claim.
19 MR. BROWN: I will, Your Honor.
20 THE COURT: For the record, we will proceed
21 on the initial claim. Very good. Okay. So we don,t
22 bave any amended claims before the court today.
23 We do have two Class 2 subcases; and that would
24 be right A claimed by Mrs. Rea and right 2 -- or I'm
25 sorry, B claimed by Kingston Properties.
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I MR. MARSHALL: Your Honor, I think 3L is also
2 a Class 2 case, the Babington right.
3 THE COURT: All right. That would be -
4 very well. Right No. 3L also is a Class 2 case. All
5 right.
6 Mr. Clelland -- or, Mr. Marshall, none of these
7 involve amended claims. So how quickly -- I'm not
8 going to change the date; but you just give me a date
9 now that you can file these affidavits by.

10 MR. MARSHALL: Your Honor, may I ask a

ll question?

rz THE COURT: Yes.

13 MR. MARSHALL: I'm curious as to the 05 and
14 the 019 right. The department doesn't dispute that
15 those rights exist, aren't available. We don't dispute
16 that there hasn't been any clairrs filed on them. If
17 people file claims on them, the department is certainly
18 willing to look at those.

19 THE COURT: Mr. Marshall, I'm not sure if
20 that's necessary. You know, I'll perhaps take it under
2l advisement, perhaps not.
22 What I'm hearing is that when the parties came in
23 and claimed they didn't claim under a particular
2a right. They made a claim, and you assigned the right
25 to the claim.
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1 THE COURT: And the --

2 MR. BROWN: My concerns in this case' as

3 far as getting a date, are this: I've got trials

4 scheduled essentially nonstop frons the llth through fte
5 28th of May.

6 THE COURT: lrlVell, I can move that trial

7 date back a little bit, too. It's not a real big

8 problem.

9 MR. BROWN: I just, I need - I mean we're

10 talking about trying l0 square miles of ground here. I
11 need more than a week or two to Prepare.
l2 THE COURT: Mr. Marshall, AOI saYs

13 14 days. And you're asking for two and a half months.

14 MR. MARSHALL: Correct, Your Honor. AOI also

15 requires trial within 45 days.

16 THE COURT: Well, that's for Class 1. And

17 you've told me that there's three Class 2s, so -
18 MR. MARSHALL: Well, how about May lst?

19 THE COURT: How about April 15th?

20 MR. MARSHALL: Can we make it April 17th, a

21 Friday? It gives us the full week to get those done.

22 THE COURT: April 17th it is. All right.

23 Mr. Brown, given that date -
24 MR. BROWN: Your Honor, I'd like at this

25 point to make a motion in limine orally.
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I Is that a true statement?

2 MR. MARSHALL: That is a true statement,

3 although we looked also at the places of use that

4 people were claiming and saw what rights were being

5 claimed.

6 THE COURT: Understandable, Mr. Marshall.

7 I understand that. I think since you were the one who

8 allocated the rights, certainly now during this

9 process -- now after the fact, you've designated after

10 they've firled. I'm sure that you can designate 5 and

11 19 any way you see fit at this point in time.

12 MR. MARSHALL: Were theY claimed.

13 MR. BROWN: Your Honor, may I make the

14 record clear?

15 THE COURT: Yes.

16 MR. BROWN: Mr. Kingston, Mr. Harbison, and

17 Mr. Simcoc all claim rights within the ptace of use of
1S 05. The statement is simply not true by water

19 resources.

20 THE COURT: Well, the court views it is
21 that rights - they were claimed. The department,

22 after the fact, assigned numbers to those.

23 The department, if you wish or not wish, at this

24 point in time assign right 5 and 19 any way you see fit
25 without the necessity of an amended claim.
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1 THE COURT: Go ahead.

2 MR. BROWN: I think tte record fully
3 establishes that the department elects to stick by its

4 original recommendations. It elects not to assign 05

5 or 019 rights. It elects to put us to the burden of
6 overcoming the presumption of that original

? recommendation. Yet it apparently seeks to come in and

8 file afhdavits based on new information.

9 If the court is going to use the recommendations

l0 originally filcd aud lctluirc us to rebut thosc, thcn it
ll should require and limit the testimony of the

12 department to the basis for those recommendations. We

13 should not have a moving target o! the one hand, but

14 evidentiary presumptions to overcome and trials to

15 prepare for based on the original recommendation which

16 is something different on the other hand.

L7 So if the court would like to use them as an

18 exp€rt and have them report the evidentiary basis for

19 their original recommendations, I have no problem with
20 that. I have a problem with the court allowing them to

21 make reports, as they have done to me in several cases

22 rer;ently, based on new information. In other words, I
23 come to your court; I educate them; and they come up

24 with new evidence. Yet I still have to rebut the

25 original recommendation because they elect uot !o
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I MR. MARSHALL: At this point we're not going

2 to assign the 5 and 19 right.

3 THE COURT: Well, that's fine. That's your

4 choice. Okay.

5 Mr. Marshall, the question before you is: You

6 wish to file affidavits for these Class 2 rights. When

? do you wish to file them by?

8 MR. MARSHALL: We would like to file

9 affidavits, our director's reports and the supplemental

10 reports in the Class 2 cases.

1l THE COURT: Normally, Mr. Marshall, under

12 AOI they're filed within 14 days of today. But you

13 tell me - give me a reasonable day.

t4 MR. MARSHALL: Since the trial is not until

15 June, I would request that we have until sometime in

16 May to file those reports, the second week of May.

L7 THE COURT: All right. You better

l8 designate a date very shortly thereafter that Mr. Brown

19 can depose those witnesses and make them available here

20 in Twin Falls. That's --
2l Mr. Brown, correct me if I'm wroog, that's the

22 method that you've spoken with Mr. Anderson about?

23 MR. BROWN: Your Honor, I have spoken with

24 Mr. Anderson. He was going to submit a proposal to

25 me. I've not received that.
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1 change it.
2 They are strong-arming my clients. And they,re
3 making a farce out of the statute which requires them
4 0o accura0ely report in the first place.
5 So I'm asking the court either, A, order them to
6 change their recommendations !o their be.st information;
7 or, B, only present evidence based on their original
8 recommendations. They can't have it both ways. It,s
9 simply not fair, nor is it, I think, what the court

10 ever intended.

11 I think what the court needs to do is if the
12 department screwed up in the first place, if they for
13 whatever reason, however innocent, made an error in
14 their original recommendation, fine. Let them come in
15 and report only on what their original recommendation
16 is so the court will see in cases like this that they
17 didn't even include these two other rights. Don't let
18 them come into court now and say Judge, well, Mr. Broum
19 is wrong because we also looked at place of use when in
2O fact the overlapping place of use shows, if they would
21 have looked at place of use, they would have known

three of these rights fell within the O5
23 They're playing games with the court. They're
24 playing games with my client. And now I suspect I,m
25 going to receive affidavits based on however much time
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I THE COURT: Very good. The court --
2 MR. BROWN: your Honor _-

3 THE COURT: Wair, Mr. Brorm. The court
4 will not consider any facts zupplied by the department
5 dealing with an investigation after the recommendations
6 were made.

7 MR. MARSHALL: Okay. Can you clariS for me
8 what you mean by not talking about rights 5 and 19?
9 THE COURT: Well, you elected not to

10 include them.

11 MR. MARSHALL: Okay.
12 THE COURT: It's real simple. you had a
13 factual basis to file your recommendation. That was, I
14 take it, based on some investigation. Whatever will be
15 contained in your affidavib will be applicable to that
16 investigation.

17 MR. MARSHALL: Certainly.
18 MR. BROWN: Your Honor, for the record, you
19 will be seeing affidavits of their experts _- and I,ve
20 just received this in several cases. Mr. peppersack

21 happens to be the person they are sying is their
22 irrigation requirements expert. He was deposed in
23 April of '95. He claimed not to be an expert at that
24 point in time.
25 THE COURT: Wait, Mr. Brown. I can't
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I they can get out ofthe court for yet another opinion.
2 The opinion they may have changed to is
3 irrelevant. Ifthey have not changed their
4 recommendation, I should not have to challenge anything
5 they do beyond their recommendation.
6 THE COURT: Mr. Marshalt.
7 MR. MARSHALL: your Honor, I'd just say at
8 this point filing reporis that describe how we
9 rerommended the original quantities.

10 THE COURT: Very well. you,ve elected not
11 to include 5 or 19. you will include the
12 recommendations, the investigation that predated the
13 recommendations.

14 Do you undersrand what I'm saying?
15 MR. MARSHALL: No.
16 THE COURT: you filed those
l7 recommendations. you had a reason for doing it.
18 MR. MARSHALL: Right. Cerrainly.
19 THE COURT: you file -- anything within
20 your affidavit will deal with the investigation that

predated the recom-endations, or the investigations
22 that led !o the recommendations.
23 MR. MARSHALL: That,s fine, your Honor. I
24 don't believe there's been any investigation since that
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time.

I anticipate -- Mr. Brown --
2 MR. BROWN: I just want it on the record
3 what I'm saying so that when they change their mind i1
4 shows. Your Honor, when you say hold them to their
5 original recommsqdation, I assume you mean hold them to
6 what they originally - the reason __

7 THE COURT: That's what I just said.
8 MR. BROWN: - they originally recornmsadetl
9 the number of inches per acre. And I can tell you in

10 numerous cases recently I have received recommendations
11 based on apparent new science.
12 THE COURT: Mr. Brown, okay, I,m going to
13 stop you. For the record, for your record, there is
14 nothing before the court. There are no affidavits in
15 these cases yet. I've made my order, and you will
16 prepare an order consistent with your motion in limins
l7 which I've granted. you'll prepare an order. Any
18 facts supplied by the department after the
19 recommendations were entered will be stricken, period.
20 Okay. Mr. Brown, are there -- we've got an
2t affidavit date of April l7th. Do you have a date that
22 depositions can be taken?
23 MR. BROWN: your Honor, I'd prefer to leave
24 that open just because my schedule is pretty closed
25 both through the end of April and early May with trials
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L7

18

19

20

2t
,,,

23

24

?5

MR. BROWN:

THE COURT:

MR. BROWN:
Frrr ^nYTD't.l.nD \-\.rvI\ r.

record.

Thank you, Your Honor.

Anything else?

No, Your Honor.

All right. We're off the

I in other cases in this court. So in order to

2 accomplish what Mr' Marshall and I talked about' I

3 think we ought to remain flexible'

4 THE COURT: All right' Is there anY

5 problem with the affidavit cutoff date of the trial

6 still proceeding on June 8th through the 10th?

7 MR. BROWN: No, Your Honor'

8 THE COURT: All right' I don't think I'm

9 going to set any discovery cutoffdates because I think

l0 that gets everyone in problems when I do that'

11 Mr. Brown, I take it you'll proceed under your

12 memorandum of understanding that you're developing with

13 Mr. Anderson on how to take these depositions' when'

14 where and how.

15 MR. BROWN: Yes, Your Honor'

16 THE COURT: OkaY'

l7 MR. BROWN: We'll let the court know if
18 that doesn't work.

19 THE COURT: Are there any other matters

that we need to take uP, Mr- Marshall?

MR. MARSHALL: No' I would just like to

restate one thing. The 19 right, I would just like to

restate the department is certainly willing to take a

took at the 05 and the 019 rights if people were to

claim them to see if they could be allocated in hopes
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22

1 ofnot going to trial on this case'

2 The department feels that these rights' they'd

3 have to show an accomplished transfer' Most claimants

4 would have to show an accomplished transfer of these

5 rights to claim them. If they could, it's possible

6 that we could recommend these rights without a trial'

? THE COURT: Well, all I'm saYing'

8 Mr. Marshall, from the court's perspective' you can

9 settle or not from this day forward until June 8th'

l0 They filed the claim. They didn't file the claim under

1l a particular right. You assigned the right' I take it

12 th^tyou can assign right 5 or 19 any way you wish or

13 don't wish. It's all uP to You'

14 So either do it or don't' We're going to have a

15 trial on the 8th through the 10th' All right?

16 MR. MARSHALL: VerY well'

17 THE COURT: Mr. Brown'

18 MR. BROWN: I understand the court to be

saying they could settle based on those rights; but

they're not to be presenting evidence based on those

,igit" ool"r, their original recommendation was based

THE COURT: That's correct' The motion in

timine will stand, Mr. Brown. You will file an order

consistent with that motion.

19

22 on those rights.

23
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PATRICK D
LAW

Steve Clelland
ldaho Department of Water Resources
1341 North Fillmore, Suite 200
Twin Falls, lD 83301

BROWN, P.C
OFFICES

May 1 4,2001

M'
RE: Subcases No.36-00003,05, and 019

Dear Steve:

Enclosed are some materials that may help you understand the explanations I

have given about the nature and extent of ownership and use of the 03,05, and 01g
rights.

1, A table of dates, facts, and sources of the facts is included. lt summarizes the
most important ownership and use facts. The deeds and transcripts that reflect
the events are referenced in the source column.

2. An outline of the pertinent sales and trades of water, including an accounting for
the decreed amounts at each stage.

3. The pertinent deeds, agreements, and testimony given under oath at the trial in
1998. (Tabs 1-23)

4. The GIS photos, amended to show the POUs, with a curt statement of some
reasons why they are claimed as shown. (Tab 24)

5, The measurements for the Babington, Simcoe and Rea use, along with the duty
of water results from Brockway Engineering.

ln short, in 1932 the land was owned by the three named in the New
lnternational Decree. Then, by 1941, May Gardner/Enterprise Land Co. owed it all,
except the part it gave to Clifford for the Amanda Gooding property and the part ii
traded with H. J. Bell for his property. ln the 1960's, the present day Eiuckeye was sold
to Hap Enruin. He bought undivided interests in the water. After that several
transactions involved both land and water. The present day owners and their
predecessors generally used more water than specified in the initial deeds.

109 SOUTH ADANTS STREET . JERONIE, rDAHO . 83338
PHONE: 208-644-1967 . FAX: 208_644_1970
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Consequently, the SRBA forced the owners into potential litigation with one
another over who used how much water. Adverse possession, forfeiture, and other
hostile types of cases are one means the neighbors could have used to sort out
ownership of the water. lnstead, they agreed to amicably allocate the water based on
historic, actual use. The more recent deeds and agreements reflect this.

While some may argue that Babington and Simcoe, for example, should not be
able to combine the proportionally larger amount of water each acquired in their later
purchases with the 1" per acre initially deeded, this is nonsense. The entire purpose of
statutes like l.C. S42-1425 through 542-1427 is to update the decrees, especially where
they were ambiguous when made or subsequent changes like the 1941 consolidation of
properties does not clearly track the changes in water use.

These claimants seek nothing more than to have the SRBA decree fairly and
accurately reflect the uses since the forties. I would think this is precisely IDWR's goal.

Toward that end, I submit it is cleaner and more accurate to assign a single right
number to each owner's claim(s), perhaps with the comment that they constitute a
combination of the 03,05, and 019 rights. Any attempt to segregate the water
according to the three numbers is futile, as they have been mostly used homogenously
under the September 10, 1884 priority since the forties. More importantly, it serves no
purpose.

lf you have any questions, please give me a call

Y,

Patrick D. Brown
Attorney at Law

pdb/tf
enc



Master Buckey Rights 36-00003 -05 -19 - Fact Report 511412001 5:24:45 PM

Source(s)

Deed recorded that date

Two deeds recorded that date

Deed recorded that date

Quitclaim deed recorded2/1144, deed recorded
12128145 and final distribution of the May Gardner
Enterprise Land Co estate recorded 212146.

Trial testimony p. 281, l. 12 thru p. 284,1. 1

Deed of that date

Deed recorded that date

Deed recorded that date

Fact Text

Other rights are the 0'l right from the Hunt ditch for
12.Ocfs and the 02 right for 12. cfs f rom the pipe ditch

At that time there were 3 parcels of land (1) the
Buckeye Ranch ground (03 right); (2)the Amanda
Gooding property(O5 right); and (3)the Harlan Verl Bell
property (019 right),, all with Sept.10, 1884 priority.

The Buckeye Ranch passed from New lnt'l Mort. to
May Gardner Enterprise Land Co.with all appurtenant
water.

May Gardner Enterprise Land Co and HJBellswap
land, HJBell getting 1 .6 cfs of 1BB4 water ( specif ied in
deed) and the land presently owned by Edna Rea; May
Gardner Enterprise Land Co gets the 0.19 land and
appurtenant water.

May Gardner Enterprise Land Co acquires the Amanda
Gooding (05) land and appurtenant water from H.and
N. Clifford, who had acquired it from Gooding

May Gardner Enterprise Land Co passes away leaving
all involved land with water rights ( except the present

day Edna Rea property) to RBGardner

HJBell and his wife, Edna Rea, own the 1.6 cfs of 03A
Notice of Claim Rea/Bell water and property on which it
is claimed

All land except Edna Rea's is owned by May, then
Roberl B. Gardner, and all 3 rights of same priority date
are used without separate accounting through Buckeye
ditch

Robert B. Gardner sells the present day Buckeye
Ranch ground to Erwin

Erwin sells present day Buckeye Ranch to Buckeye
Land Co.

Roberl B. Gardner and Barbara Gardner sell to R.E

Date & Time

?21??11932

??t??t1932

Thu 09/1911940

Mon O2l03/1941

Tue 12/2311941

??/??/1943

> Mon 0A0311941

>Tue 12123/1941 to ??12?11960

Fri 03/2511 960

Fri 1211411973

Thu 05i31/1 973

Page 1



Master Buckey Rights 36-00003 -05 -19 - Fact Report 5/14/2001 5'.24'.46 PM

Source(s)

Deed recorded that date

Deed recorded that date

Deed recorded that date

Deed recorded that date

Deed recorded that date

Deed recorded that date

Deed recorded that date

Deed recorded that date

Deed recorded that date

Deed recorded that date

Fact Text

Shotwell 40 acres of land presently owned by Doyt
Simcoe with 40 shares of Buckeye ditch water with
Sept. 10, 1884 priority

R.E. Shotwell sells 30 acres of Doyt Simcoe place and
30 shares of 1884 Buckeye shares to Ken Marshall

R.E. Shotwellsells 10 acres of Doyt Simcoe place and
10 shares of 1884 Buckeye shares to Ken Marshall

Ken Marshall sells 40 acres and 40 shares of Buckeye
Ditch Company water to Doyt Simcoe

Robert B. Gardner and Barbara Gardner deed lot 19 of
the present day Lynn Babbington property to M.Engles
(her son) with '15" of Billingsley Creek water through the
buckeye ditch

Barbara Gardner sells lot 18 of the present day Lynn
Babbington property to Lynn Babbington and warrants
14 shares of Buckeye ditch water

M. Engles sells lot 19 of the present day Lynn
Babbington property to Lynn Babbington and warrants
15" of Billingsley creek water through the Buckeye ditch

Robed B, Gardner and Barbara Gardner deed the
present day McClure Harbison property to L. and M
Garner with 15" of Billingsley Creek water dated
911011884

L. and M. Garner sell the present day McClure
Harbison property to McClure Harbison with 15" of
Billingsley Creek Buckeye ditch water dated 9/10/1884

Barbara Gardner, personally and as personal
representative for the estate of Robeft B. Gardner
transfers their property to a family trust

Barbara Gardner, for the trust, sells all but a small,
reserved piece to Wickham and Bothwell and warrants
water at 1" per acre as set forth in the original 038

Date & Time

Thu O7/25/1974

Thu 09/05/1 974

Fri 10/11/1991

Thu O5/1611974

Wed 03/31/1993

Wed 01i13/1993

Thu 12/26/1974

Thu 10/2811993

f ue 1010411994

Tue 11/07/1995
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Master Buckey Rights 36-00003 -05 -19 - Fact Report 5/14/2OO1 5:24:47 PM

Source(s)

Deed recorded that date

Agreement recorded that date; and Testimony, p. 307

March 6, 1998 testimony of Verl Bell, transcripl p.277,

1.1 2-21 ; p. 283, l. 1 -22.

Deed recorded that date.

Fact Text

Notice of Claim Kingston claim

Wickham and Bothwell sell what they bought to Dave
Kingston with the 03B water claimed

Barbara Gardner sells her remaining 134" of water
appurtenant to her small parcel and the rest of the
ranch to Dave Kingston with the understanding that
Dave Kingston agrees to give Doyt Simcoe, Lynn
Babbington and the others the water they used above
the 1" per acre transferred by warranty to each. She
receives a road and maintenance in exchange.

The Pipe Ditch that brought water to the present day
Lynn Babbington and Doyt Simcoe properties " fell into
disrepair and was abandoned in the mid to late
Thirties." The Buckeye ditch water has been used on
those properties since then.

Barbara Gardner sells 18.5 acres to Doyt Simcoe with
37 inches of Buckeye Ditch water

Date & Time

Thu 01/04/1996

Mon 1 1/03/1997

2?/??11936

Fri 01/O7/1994
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ownership of the land and water rights with september 10, 1gg4 priority:
1) 1932

a) New lnternal Mortgage co. 36-00003 on area identified in yellow on Gls
cfs

b) Amanda Gooding 36-00005 on BO acres identified in purple on GIS
cfs

c) Harlan Bell g6-00019 on area identified in btue on Gts
cfs

d) total decreed water

4) 1960 to 1990- Gardners sell more land and water:
a) Gardner keeps
b) Gardner sells to Shotwett (1973)

i) (who later sells to Marshallthen Simcoe)
c) Gardner gives to Engles (1974)

i) (who later sells to Babington)
d) Gardner gives to L. and M. Gardner (i974)

i) (who later sells to Harbision, McClure)
e) Gardner sells to Vernon (19--)

0 total of Gardner's water in 1960

20.0

3.0

2.16

25.'l 6 cfs

2) 1941 to 1960 'Gardner aquires a 3 rights except the 03 water to HJBell and Lloyd:
a) May Gardner/Enterprise Land co. then R.B. Gardner 23.'16 cfs

i) from New lntern'l (19a0);
ii) swap with HJ Bell (1941); and
iii) Clifford (1941X who had purchased from Amanda Gooding)

b) Harlan Bell and Edna Rea
i) swap with May Gardner (194i ) (0gA) 1.6 cfs

c) Gardner tranfers to Ltoyd (1959) .4 cfs
d) total decreed water 25.16 cfs

3) 1960- Gardner sells part of Ranch to Buckeye Land Co.:
a) Gardner keeps 1 1 .16 cfs
b) Gardner sells to Erwin 12.0 cfs

i) (who later quit claims to Donnie McFadden who sell to what is now the Buckeye Ranch)
ii) this sale is confusing because the deed says 3 second feet and a undivided three quarter

interest in the water is conveyed. The best evidence of what the Buckeye Ranch thinks it
owns, in other words, what it thinks the undivided interest and 3" represent in terms of use, is
claim 03H tor 12.0 cfs and no claims to the other two rights.

c) Harlan Bell and Lloyd 2.0 cfs
d) total decreed water 25.16 cfs

9.56 cfs
.8 cfs

3 cfs

.3 cfs

.2 cfs
1 1.'16 cfs

5) 1990 to present' more land and water sold, including to match water use with land:
a) Gardner sells additional land (not Engles) and water to Babington (1993) .28 cfs
b) Gardner sells to Wickham and Bothweil (1995) 7.i6 cfs

i) (who later sell to Kingston)
c) Gardner sells additional 18.5 acres to Simcoe (i g9-) .74 cts
d) Gardner sells her remaining water to Kingston to be distributed per user agreement '1.38 cfs

i) The deed says 1 34" ate being sold, but she only owned 6g"( 1 .38cfs)



ii) This 1,38 cfs passed to Kingston, and per agreement between he, Simcoe and Babington
iii) Babington get .38 cfs of this to reflect longstanding actual use.

e) total of water kept by Gardner before 1990 9.56 cfs

6) CURRENT OWNERSHTP:

a) Kingston L.P. 7.16 cfs 358.0"
b) Kingston 1.P,. 1.37 cfs 68.5"*

i) (. due to rounding, this amount calculates to 1.37 or 1.BB cfs)
c) Babington .30 cfs 15.0"
d) Babington .28 cfs 14.0"
e) Babington .38 cfs 19.0"

D Simcoe .B cls 40.0"
g) Simcoe .74 cls 37.0,'
h) McClure
i) Rea

i) Buckeye
k) Vernon
l) Lloyd
m) totalwater claims and decrees.

8.53 cfs 426.5'

.96 cfs 48.0"

1.54 cfs
.24 cfs

1.6 cfs
11.9 cfs

.20 cfs

.19 cfs
25.16 cfs

77.o',

12.0"

80.0"
595.0"

10.0"

9.5"
1258.0"
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No. /62L4

IHIS IIDENTURE, nede thls 15th day of geptenber ln the year of our Lond One

Thoueantl Nlne Hunclred. and. forty,
BETWEEN New Internatlonal lvlortgage Bank, Ltrl-., n cor.poratlon organlzedl and exlst-

lng unden and. by vlrtue of the lawe of the Klngdon of the Netherlande, the party of the

flret part, anil Enterprlee Land Conpany, a corporatlon, the party of the secondt part,
' WITNES8ETH: lhat the sald party of the flret part, for and, ln coneld.aratlon of
, the gurn of fen ($10.00) Do11ara, and other valuable oonsliteratlons, J.egal tender of the
:

Unlted States, to lt ln hand pald by the eald. party of the secondl part, the recelpt whe

I le hereby acknowledged., does by these preeente Grant, Bargaln, 9eL1 and. Convey unto the
sa1d. party of the second. part, the followlng d.escrlbed. roal property eltuated ln the Count

of Good.lng, Etate of fd.aho, pantlcularly bound.ed. and d.eecrlbect as fol1-ows, to-r,dt:
outlote one (1) to One hundred. thtrty-four (rl4) lneLuslve, of the Buckeye Ranoh

as plded of reoortl ln Gooillng Oounty, IcLaho, together wlth aI[ watsr ard. water

rlghtu appurtenant thereto, lnoludlng (but not lln1tetl to) rlghte awardeil to saldl

':

..{...

', :. .':.
: ':.:-.i..



Iands by the decree 1n the case of New Internatlonal Mortgage Bank, Ltd., a corlF

. oratlon, vs. Idaho Power Courpany, a corporatlon, et aL, recoriledl ln ealdl Goodlng

County, AprlL L9, Jgtz, ln Book 5, page tL ot the reoord.s of Jutlgments of sald

County, exceptlng outlots 15, 27, 77, LZlt and 1e!.

($zz.oo TNTERNAI RETD{uE grAMPg, ATTAoHED & oANcELLED)

TOGETHER WITH ALL AllD SINGULAR the tenements, rlghts, easernents, heredlta.nentg

and appurtenanoes thereunto belonglng or 1n anywlee appertalnlng, EXCEPTING, however, road'e

gchool-house eltee, cenetery sltee, rlghte of way, flunee, d.ltcheg and Bagernente herotofore

granted or exletlng.
TO HAVE AND T0 HOLD the eald. prenleee wlth the appurtenanoes, unto the sald party

of the secondl Part.
And. the above bargalned ard granted lande and premleee, ln the qulet and peaceful

poesesglon of the sald party of the second part, agalnat all pereone lawfully o1aln1ng or

to alalm the whole or any part thereof, the sald party of the flret part wIlI Warrant and

Defend. ag to 1ts own acte andl deetle. 
'

IN rEgTIuoNY WHEREoF, the eald' party of the flrst Part hag caused' 1ts corporate i

nane to be hereunto subscrlbetl and these presents to be executeil by lte Attorneys ln Fact,

cluly authorlzed thereto, the day andl year flret ebove wrl&n.
(No ConponRTE SEAL) NEI,I INTERNATIoNAL MoRTGAGE BANK, LTD.,

By Bradley W. Young, Its Attorney In Fact.
By A. J. Prlns, Ite Attorney 1n Fect.

STATE Otr''I.IASHINETON,

County of 9pokane.

On thle t5tfr aay of Septenber A. D., 1940, before ne personally appeared Bratlley'

W. Young and. A.. J. Prlne, to ne known to be the Attorneye 1n Faot of the Neu Internatlonal

Mortgage Bank, Ltd., tbe Corporatlon that executed the w1thln and foregolng lnstrtrnent,

antl acknowledged the sald lnetr:unent to be the free antl voluntary act and deetl of ealdt corlF

oratlon, fon the uges and purpos€E thereln nentlonect, andl on oath stated that he was auth-

orlzedl to exeoute sald lnatrundht
:./

IN WITNES8 WHEREOF, f 'have herannto aet rny hend antt afflxed ny offlala]. seal the;

day and year flret above rrrltten.

(uofeny SEAI,) Oladya Myers, Notary Publlo ln and for
tire ittat! of' Weahlngton,
resltllng at 9Pokano, Waeh.
My Conurlselon Explrbe Aprll 26th, L9\2.

t'l,o(l fon recoril at request of New fnternat. Mtg. Bank at l{:l0 P. M., 9ept. 19, 191+0.

!ogs, $1.20 Ber"t Bowler, County Reoorder,

By Edlth La9alle, Deputy.

sg
)
!
)

:,-/
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Recoiled,atiheteqtesto! H' 0' -l'razlerat 1:15 o'clack P. M.,thia t
tee,g l.2O

Bg*-......-Edjtib-..LaSalla-... "Dwt*

/

(sEAL')
(SEAL)
(SEAL)
(SEAL)

doy o! FebruarY A' D' fi+L'

..-.-....-3.er.t--Bowlex.-"--..--"""-'---'-----r-"'' """-""" "''-" "'
- CountY Benrder'

E,*3
*rtFDEED RECORD No. 31

PROOF REAN
--!t!..r.,o!j'qo-4!t-.t.rtuDrrl.;orr-l'14'

@\fi llntvnturP, M,;,ethia JLat dw ot December in the aeor of wr loril one

tlwnand nineh,unilreil onitr f orty ,betwem

ol Goodlng

'thepatt Y o! thPf'rstPart,and'

MaY Crartl-ner, a wldow,

Cunts o! Good'lng State o! Ida-ho

H. J. BeLI & Edna !1' 8e11, husband' & wlfe'

of Hagerman Countg ol Good'tng State of Id'aho

&'n'ni;;*";{!itrftffittr1"* 
"t{ii#i!'tal;:"i!*:{;K{'on 

o! the sum or potj'ilrn,
One Dol1al

Iwrur mutelt o! the lJnited, st*s oy Amcrica, to . . 
'ilL- - --{n7iia 

eou bg the said part Les - o! th.e second part, tha receipt whereot

is i,erebu a&nwl,eitgeil, ha ie granteil, borgaineil orri-iiA, onid ty tlrr.i, pruo,i ii--' grafLt' barrgflin'. sell' comeg anil confirnt' unto

iheso,idnort leg oJrhesecontlpdrt,and,to tr.lii'" - - hcirsinild;, Iouon'''iiin'iuowingilesaibeilreal'estnksituated

;ri e*ai"g Canntg, Snte of lilaln, l*wit:

Southweet quarter of the Northeaet quarter (SWt Nnt)' Sec' 27'

Tl'p. 78., R. U E' B' M', r^rltlr 1'6 sec' ft' of the r'raters of Bll-Ilngeley

creeh wlth prlorlty of geptember l-o, 1881+, as alrarileil to sald ]-and' In the

d.eoreeappearlnglnbook5,page3] ,oitherecordsofJudgrnenisofsald.

Coodlng countY.

(Party of the flrst part has been a rvldovr slnce Aprlf U,191+O)'

(gara gvt| NE* ie sometlmes known as and' ls the sarne as outlots

!'2,20and4oftheBuckeyeBanch'accortllngtotheofflclalplatof
sald ranch of recoril In sald Goodlng county)

rocEr*En *,, ;',tfi;;;iil;iti'ru*,#il*;l:np+6;,#,#:,Y3 k"W;S*WFD) u ooont , oppcrtaini,,g,

the rewrsion,wtir reousions,;;d^d* ;;e ranainitus, ;;,i;';:;;";;; ;:"li;'ti;e;i,";;-ai estate' right' iiili and' interest irt anit to the said'

ii6i,ii ii"*,ii;;;; ;;"iq'ttta, ot tne soiit partv oJ the first pail:

//" Z

(

(

TO HAVE AND To HOLD, Au ont, singulnr' the obow ment;i,ond anil ilascribd, prem'isu, t'ogcthet uri'th the opwrtenances' unto lhe

port leg oJ the seconit port, onit' to . thelr hrt;;";;;;;;;-iorin. d"i' ir'titi w'i'" 
- 

o! 
-the 

lirst part' antl her

heirs, fhe saiil prenisu ;n tiJ'-ii"i-and e,;;;air.e-*rurion & ne'soii part 
- 
res* 7 iii-ti*n*aopo't' ih"lr hei'rs onil assisrrs'

aqainst the said party '"- 

"]-iii iio part, and t "i""- 
" - "-- 

h*iri, and, againstTi-in-i *,rra'pnion anil' persons whuttsoeoet' lmtulJu

cinimins or to cloim the same t'nii",i"i ,iu'Wii{niifii' anil bv tlt,*e presents Joreon DEFEND'

IN I{I?NESS WEIEREOF, The soiil' port' y
and geor fi'rst obooe wriuen'' ilsl.d;fifrutxr"*9*liwdixfua*kssnocscd

o! I,trc fi.rst part hag hareuntn set lnex: honil onil seal ' the dog

tllav Gardner
(a" wld.ow)

II'ATE OF IDAHO,' l*. , r.!^namhe - . - trn

y:y:! gf,:ullH"""r-J: onilt'is tu*,to 
^!Y^!, o,,urr?""u'b"' ,",i,1!i,-!ff0'iii;,

fi#*;:lf:'i, o*,::"u 
nil,Y"Zi,: a ullow 

subscribeit to the wiihi* instnunent, onil acknowtndgd to me ttmt &e

ueatted' the same. , , -.- t -c-^s M, ^#i^t aonl rha ,.ut mtil ueo:r in this cqtifuatz fitst aboae wrttlen'***"i; 
wiiess whereol, I hau herarnto sd. mg hnnil anitr ofimil ryl ofr.ei,al, satl, the ilog wtil gea,r in this cqtifr'cat, fitst oboae uritlan'

(norenv pEi\L) , ?il:'8tJ:'3i l::f,;l '::':" 
1n and for

Resld'lng at Goodlng' 191{}9'
l,Iy conmlsslon explree Ly+t'
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6*'-=l _l-b.

GOODING COUNTY, IDAHO f./bj
8E@N'READ 4tt

No....7.glt7o.

@l'fix llttttntttw, Mud'e this l-Oth doa oJ December in the geor of our Luil on'e

thousanil nine hutil,reil onil f orty , belween

J. H. Bell & Ed.na M. BeJ.I, husband. & lqlfe

oJ Hagerman Coun.tg oJ Goodlng Slate oJ ldaho

tha prnt Ies of lhe {ust parl, and 
.

l,lay Gard.ner, .a rvldorv t

o! Goodlng Coutttg o! Good.lng Snte ol Id.aho
the port Y of the suond, part,

WII'NESSETH, Tlwt soiil part Iee oJ lhe tirsl, pffit, Ior and ht, consiiJeration oJ the sum ol
One DoLlar end other valuairle conslderatlone &E&I;&R&,

lnwlul moneA o! the Unitetl States o! America, to them in hond paid bU ihe saiil part y oJ the seconil parl,, the recei,pt whereot

i* huebU o,cknw;l,eilgeil,, ha ve gtanteil, bargahrcil anil solil, anil by these presents ilo - grar,t, bo,rgui'n, seltr, conoey and, confvm, unto
the saiitr part y ol lhe secutd, part, and" to her hcirs anil assigns, toreou, dl the Joll,owing ilescribed real' estate situated'

in Gooiling Cwntg, State of ldaho, to-wit':

Outlots Slxteen (16), Tr'renty-eeven
Buclceye Ranch, accor<llng to the offlcl
In sa1d. Goodlng OountY;

Wlth aLl vrater and. rrater rlghts appurtenant, ltrclud.1np; (but not l-lrnlted.
to), the followtng: 2.15. sec. ft. of the waters of Bllllngsley Creek, wlth
orl6r1ty of 9ept.--LO, l-884,. a.nc1 .! sec. ft. of the r:raiers of Riley Creek,
ilIth priorlty of oct. Let, r9o8, is av'rard.ed- to Harlan BelI .for use on the
above land tir the decree i'ecora6aApr1l 19, I9J2,1n book 5, page 11, of
tlrc records of Jud-gments of sa1d. Goodlngl Couniy.

(Safa J. H. BeII has had. no other nlfe than sald Edna ll. BeIl slnce
September 2+, L929).

(gara J. H. BeLl 1s eometlmee known as Harlan 8e11, and FometlmSJ12y61
H. J. Bell)

($a.zo TNTERI{AL REvE}iuE srN,tPg, ATTAoiIED & CAN0ELLED)

TOGETHER with a|l ond singul,ar tke tanem,enk, hereilitamer,ls onil, appurtenattces thereunto ltetnnging or in anyw'he apperta'tning,
the reoersion anil rewrsions, rernainilq anil, rernaind,ers, rents, issues artd, profits thereoJ, onil oll estate, right, title anil interest in anil to the so'i'd

prryenl as ueltrin law as'i,n eqtita, of the sad part Les of lhe fi'rsl' part:

TO HAVE AND TO HOLD, AlL onil singular, Ihe obow m,mt:i,oneil and described pretn'ises, tngeth,er rti.th the apptrtmanees, unto the
patt y ol {he seconil port, anil to he r heirs anil, ass'igns Joreoer. Anil, the sa,iil, part Les of the fi.rst part, anil thel r
heirs, the sadil, yemises in [he quiet anil peamabl,e possess'ion of th,e soiil, part y of [he second' parl, her heirs and assdgns,

agoinst the said, port Leci oJ {hc f,rst part, anil thelr heirs, and aguinst all, and eoerg puson anil pcrsons whomsoetwr, lnwluVg
claiming or ta clnim the sarne shall, and wiVWAHRANT and bU these presents loreoer DEFEND.

IN WITNESS WHEREOF, The saiil pailtes
anil, gear fr.rst abooe wr'itlen.

edard.y6wke.wwk&ali'awr'd.dttksPtpwtaewf .

oJ the f.rst wrt ha ve h.eraunto set thelr lmnd.g a.nil scal g , tlw d.a11

( z7) ..na Thlrty-seven (37), of the
al plat of sald ranch of record

o

STATE AF IDAHO,

Cwnta oJ Goodlng
belure me, the unders
personalhj appeoreil J. H. BelL

J. H. BelI
Ed.na I.t. BelI
(Husband and. r"rlfe)

Qn, th.is lOth tlau of December
, e llotary Publlc

Be1I, husband & rrlfe

1

I

(srlAL)
(SEAL)
(SEAL)
(sEAL)

'dn the gear 19 \O,
in anil tor said Cou,nty,

?Jrd,,L)4\.

8S.

lgned.
& Ed.na 1,1.

o
knouyntometobetheperson, g uhosenam,e s are &t,bscribedtotlrcwitlthrinstruntent,anilachnouleilgallomath.ol they
erecuteil the sarne.

In llitness WhqrQo!, I kow hereunto sel W hanitr anitr affred, m.U ofrciatr seal,, lhe ilag ond, gear in tli* cutifi.cate first obooe urilkn.

(uormv SEAL) H. O. Frazler, Notary Publlc ln and
for the State of ldaho,
resldlng at Hagerman, Iclaho
l.ly conrmlsslon explres llch.

' Ruorileitrattherewato! Blssell & Blrd.
at Il45 o'clnck P.M.,tlvis 3
Fee, $ L,20

8U....-.-...Aaf.th-.J,a8a11e- ....-.-Depu,tg.

daA of February A. D.Ie+L

n
Cuttttu Rewrd,er.



PBOOT'RUAD

Olif Sffierftlltt. Irradehis 17rh dor o/ llovenber

lhousondniwhundredsnd, .i.'ort.'/-one,belwean iio$ard F.
httsbant-r And t?lfe, an,l r..iho hp.va baan hrrFbFnd Fn.l

o/ HrfernPn Cunly o! Gooc-11161

il.e psr, Lea of lhe frist pail, and lJe.y Garalner, n r.;ldolr,

IN WITNOSS WtIEnDOf, TLc said pstllas
atd gur titst abotc uillnn.

didsrcdxft alcirrdtAdittx*itxti? ll qraradx

GOODING COUNTY, IDAHO dsb lr0

No...-s..?lf.F-........... ....

I
t

1

I
t
I

o/ Good lng, . Cotmty o! Gcod lng Srara o/ Idaho
ULe p$l y o! lhe secof,d p[rt,

WITNESSE?II, Thaa soid pail I".F o! the fist parl, lor orul in cowid,uation ol he tun oJ
$1.00 cn,r other eonF1d6rFt16n6---- -----rOLlrd.ItS,

la.uful noney ol he United. Sk,tn o! Antica, to them in haad paid by &e saill part y o! tlrc ucoail nat, tle nu;iinieri
is hwe.by tcknud.tdged, hu ys grantcd, bargainetl awl mkl, and by thcse preg,na do iront, bainaia, sell, ,ir,ii iit i"r,llrr, rril
lhe laid.,-pdrt y of ha secotd, Dstl, eild. ro h?r 

- 
trrrlrs crd ossigna, Toruni otJ iu liltmuino i*nitta *i o*i ,;tiouin Goodbtg (ionutg, Statc ol ldnho, to-tit:

South hl.1l of the goutheast euf;rtor (S+ SE+), of SFc. 27,

Tr.o. 7 5,, R. 11 r'. B. 1.,t.

(Thln cnnveyencc 1F trtvAn to carry ollt F. contrn.ct for exehenf:e

of Lends betvleen thr eontrectlnc nartlep)

($ .55 lltts".rA.l, REVEnitlr: sTAtrDsi ATTA-.IIED & eArcEt,LED)

inhagmr ol w Imdore

Cl.1f''rrd e.nd l'lora C. Cllffor$,
$lrtp Flncc rrrl.n t. Jrrne 3-2, ltJt,

S,or, o/ Ids.ho

ol the fint put hove herannto eclt\alr han& and aeolg , tln da'

lroward F. Cllfford
Nors C. Cl.1l1'ord

TOGETHER wih all ard singular lhe la.cf,stls, hdeditarretk and oplrutten@rces lhueunlo bclnnging t in owwiac 6n$rrininq-
lhe nnndon oud renrtions, rmahdu and rmaintlua, re"l$, ibsres o"d nolts therco!, ond oll cstole, igt,l, i;tti Mta'iiti.:;;i; 

";,i';;tr,';;i;yopaly as tcU in hu u it equily, of the saitl part 1c s o! the frst part:

TO HAVE AND TO HOLD., All' ard, eingvla4 tl.c sbow mnl,iowd snd dcfflibed ptenisca, togelhq uith the a1rlnil4rencet, ualo ilc I

?all .v ..oltheaecond,pora,andto her heircond,a*isnaforcoer, Autrt)nsiidporti^i otn"tirutiiii,iii'--lltr"i-r*:
hcirs, ho.nid.prmtiJes in the q/.det md, pcaceaht* poscruior o! tlnlaid part y o! tre sicowl pail, h;-i'- 

-- '-' i;;;, ond oisrr.againa,,hesd;d,-par',les o!ihcfretpail,and th1lt, heiti,andagainstillMdrony'prri*ond,pernntuhiit;;;,;;i;6
claiming t to chim lhe soin ahall ond uilt tilARRANT and fu thue y*atlc loieoer DEFEND, ' '

(sEer)
lsEALl
(srer)
(sEdr)

STATE OF IDAHO,

CilaWol Goodlntr
bclorcme, th6"underFlFned.
Ttusmal\l appeawl Howard F. C.l_1ff ord
ktlw ao fle lo bc ahe prsott I ultose tann g
eteauld lhe same.

17th dcyolNovornboa dnihcv.at $ \L,
, a notRry nrlbLlc inowlloriaidCweq.

C1lffotd, huFb&nd la r'1fe,
subscribctl h the l0ithin iaslnnnmt, ud uknutkdgcd. tn me tltal, t hc y

88.

L
P.re

Onlfiu

Nora C.

In l4tilnw lVhneol, I haw huurilo aet n11 hard ond, a!fixed my ojicial teal, tln day and yur in hh cerlifute lint abow withn.

, 
l{y conmlsFlon e xnlrp s 194.?

Branch Bl.!d

(NCTAPY SE.I.L)
Notany Prrbllc 1n FnC for the
Steto of ldp}o
r:PFld1nn at lrpr'or"ren, I'laho

t

nwhl ar thG rcqter, o/ B1seell ?,; Blrilat *i4O otcl{f,lc P, M.,thh 2j
Fcc,l l.2O

Bg..-...Xrr.!.cF-s...Bia}rop................ ..................D eptq,

ilslt ol Dec. A.D.fi 4!

CowU R.ronl4t,
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t:r:r..tff ltilAl)
No. 69299.

)
our Loril ome thowandmime

Idlaho
tha port.$..----**- ol the fint part,

I

I

thc part.S.-,.,--,-,..... ol thc cecond part,

VINESSETE' ?lnt tha cald paft-..,,-y.....---- ol the fi'rtt part,lor an<l lm cowlileration ol thc tum

olthc rcaond part,thcreoalptwhercof lt hareby oclatowleilfd, ilo...9-f,........-....-by thesaprescmtt ratmia,e,rclaaseand loranr QAIT:GIJIJI,

lat pieca..-8..-,.-.. or parccl.a....-* ol lottd, tlhtata i

at folloutt, to-wlt:

Lote 1! antt 16, Blo_ck lt, Tornnrslte of Hagerman; An undlvldetl one-hslf
lnteregt ln the. followlng Dropertlesi
BUOI(EIE MNqH, descr.lbed. as follovs! OutLots j to L9, 1nc; 24 to 40,
1nc; 4J to 75 Lnc; 78 to 102, lnc; 10/ to L21,- lnc; accond.lng to the'offlclaL.nlat of sald. Buckeye Ranch of recorcl 1n eald Goodln{ County,

SqHool.ER CBEEK RN.C_!, de$c:.Ibed. as fottors: N+ SEt & Srf* SE* Bec. 4;
!F .Hn*r_sE+ NE+ & NEt Ntr* sec. 9, at1 ln Twp. j s.-n. lt-E. n. u.,lllth aLl rtrater, grazlng and other r'lghts and appurtenances.

Iolether witb all and dm$ular the temarnentt, harcdl,tatmenh and appurtanonca, thereto balonfitt1! or ln angtobc appcrtainl4!, u*l
thc tevenion and reaerslomt, rcmaind,er and, rcmainden, tentt, iclt.r,ea ond, profitt thercofl

TO E,tfE .d.J{D TO EOLD, 4I,l anil slnllwl,ar, the said pratmhes, to{ether ulth the apputtenances.t utito tlla s& par!..-lt-
ol tha ncond, paft, cttd hls

ond, a*i1!mt foreaer,

)

Iil WITJfESS WEE&EOF, The sald paft......X...-...*..... of the fiist part ha.9.............,.*.lwraumto

otil rea1......,.--.-, the dag ond, year fint aboua written.

ffix4rdg,elMMas#i**lk&*Eepr*strx

lRn,ttt

st[TE OF ID4EO,

County of Gooilint,

On thtt..--.-.-..-.-....29.th....-.-........,........,-.--"....-......-.,.-day of---.--".,Jenuarri[*.---*--ry.-*.-, In thc Vear 79)*-t

pcttonally appeard-*-Xlay--.Gand.noq.....a-*r!d.ow....aa..-af-onesald.r.......--.__...._-.*

knoun to ma to ba the percon*,*.aitosa nama-*J.gwbsaribd to
aaautel the earnc.

IJLTJIESS VEEBEOI, f hava hercutoto aet nty hand and,
wrlttcm.

(usreny SEAL)

the uithtm inttrutment, ond, aolcnowld,fail to ne tlnt *eJlr.-

alfixed my o/fiaial ceal tlrc day and year lm thll aertlfiaata frfttabova

Branch Blrd, Notafy

at Goodlng, Idlaho. {y connlselon

ot-"-:.J.i.lQ"*..- o'alook .--..?-*.-..,N , , t ds ..-..-...--.."......*I......."."....." ------ -- *. -- .-.-ilay Feb^ ra ltlt

Franceg 81 Bert Bonler

r 1.00
Deputy, Countg Rcoordct,

tcc

tt.

I
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No. 95711

IN THE MATTEN, OF THE ESTATE OF

UAY GARDNIN,

Deoeagec[.

IN THE PROBATE CqIRI OF' COODING

couNTY, STATE 0F IDAHC

)
(

)
(

)

Decree of gettlenent of FlnaL Aocount

and. 81nal Dlgtrlbutlon

Branah Blrdl, the executon of the above naned d.eceaeed, bavlng on the plst day of
,Ianuary, 1![5, rendened andt preeented. for settlenent anil flled ln thle oourt hle ftnal
account and report of hle ad.nlnlstratlon of eald. estate, whlch account was fon a flna1
gettlenent, andl havlng wlth sald account flled. a petltlon for the flnal. dlgtrlbutlon of
the estatei

Antl the ealdl account and petltlon thte d.ay comlng on regular].y to be heard, and

proof havlng been nade to the eatlsfaotlon of the Count that notlce of the tlay appolntetl
for tbe settLement of eald, aocount and. hearlng of sald petltlon had been cluly glven ae

requlretl by Iaw antl the ord.er of thle Oourt, antl no exceptlon or obJeotlon ln wrltlng to
sald acoount or petltlon havlng been flled or naO,e; the sald executor appearlng by

ssell & Blrd, h1e attorneys, and no obJeotlon belng made;

Anil lt appearlng to tho Court, after havlng fully exanlned the sald account and the vou-
chers flled hereln and. beard. the teetlnony ln eupport thereof, that aatdl account le ln
re8pocts tI'Le ancl ooFect; that the regldue of noney tn the b,ande of the exeoutor at the
tlne of flllng galal account wae $81.!1; that the aun of 58. tt :nas been expended by tbs
ereoutor as n€cegsany chargea, debte, alalne and expengee of adnlnlstratlon, the vouohere

wheneof have been pnesented and flled; and that eald account le tn all respecte true
and conrect and entltlett to be aettled., aLl.owed and approved, and the Court bavlng duly
aonalalered all the nattere aforeeald.;

IT IS ORDERED AND DECREED, That tbe ea1d, flnal account bo and the aane heneby le
ln all regpectg ae tho 

""t". t"l" rend.erecl andl pnesentett for settlenent, approveaL, alloweil
and. eettlett;

Antl lt further appearlng that slnce the rend,ltlon of ealat flnaL aocount there hae

been recelved by sald executor the sun of nll and that there hea been d.lgbureed by hln
the eurn of $2.!0 bank chargee, the vouchere lrhereof, together wlth a etatement of ealdt

reoeipte and illebuneements, ln now reponted and flled, the eald statenent, recelpta and

tllgbureenente are eettledl, allored and. approved, end lt funther appoarlng that tho eetlna-
, expense of c1o81ng the eetate w111 amount to 62.00, leavlng a reeldue ot gff.[l anrl

lt appearlng tbat all clalne and d.ebts agalnst the eald decedent, and all taxee on the
personel prop€rty of eald eatate, and. all tranefer and estate taxes that have a_ttached
to on accnred agalnst the sald estate, and all d.ebte, expenses and chargee of adnlnlstra-
tton have been fully pald and ttleohatrged, and. that sald. eetate 1e reatty for d.lstr1butlon
and ln conAttton to be cLosed,;

And lt furthen appeartng to the Court tbat the eald May Gardner d.ledt teetate, ln
tbe county of Goodrng, gtate of rdaho, on the 9th day of Auguet, A. D., 1945, reavlng
eurvlvlng Robert B. 0ardner, son; Ualten R. Gard.ner, Bon; Lols IJ. Carylco, daughten;

,W.li,4t;13111) Garilner, son, all ailults

(

I

I

a



t' a..

4

?hat the eald Robent B. Garttnor,
to all the reeldue of gald. estate 1n the
low, under the w1ll of d.eced.ent and under
epectlve helrs of d.eaedent.

r! rs FURTHER oRDE8ED' ADtuDeED AND DEOREED, That the r.e'ld.ue of eald egtate oflfty Gardnen' dleceased, henelnafter pantlculanly d.oecrlbed ancl now nedeeorlbed as followe,to-w1t I

ro 
''aLter 

R' Gar'lnor & Lole L; carrlco, equallyl rEr bonds of the naturl,ty velueot $ZrlD.OO regletere<l ln the naroee of l,ore. petrea Naeer on Mng. l,iay Gardner; cash re_nalnlng ln poaeesel0n of executon; pOA stook; ancl Lots r.J to 15, lnc., brock 6!, town_elte of Goodlng Coodlng County, Idaho;
lo Lolg L' canrlco: Iloueehold' goods antl furnlture ln reerd.ence eltuate on abovedescrtbed lote; 1942 Otasxooblle auto., tttte 4ldrgl4, notor # en,\24,365, 

"ur""nr;;;;n,# 2 O 868; and . E. F. Wllson contract dated, l{arch Lr, lgi5, and pertalnlng to lanile lneectlone JZ and. JJ, fwp. 1 s.R. LU E.B.I,{., Canas County, Idaho.
To Robent B' Gardlneri Deced'entte lnteneet ln the for.rowlng rear and pereonalpropenty: rrElr bonds regletened ln'the narneg of M'e. May Gardner on Robert Gardner, orvlce verga' of the maturlty value of $1950. oo, and !s6 rsr bonile each for s100. o0; caehd'epoeltedt wlth r'lret gecurlty Bank Goodlng ln the nane of Gard.ner sheep conpany;
BUCTE'E RANC'! Lo.utlote J to Lg, 

'nc, 
al+ to 4o, lnc, 43 to 7i, Lnc, /g to 102,tno, L0/ to 121, 1nc, 126 to 1J4, lnc, accordlng to the offlolal plat of eald :.anch o:frecord ln 8a1d1 Good.lng county, and the south one-half of the south one-harf (s*.sl) or8ec. 27, lwp 7 S. R. ll E.B.t{., Ooodlng County, Id.aho

. scHooLER CREEK rurbH: N* 8E* & s,,* ss* or 
'ec. 

4; u* ur1, sE* NEi & NEt Nrt orgec. !, all ln f:'lr.. t S. n. L5 E.B.l{., eood.lng County, Iilaho;
GlnrN *'N'HI s'n* NE*' sEt Nnf*, NE* sny*, st sw* & Nlf+ sE* of sec. z, antr Nvlit ofSec. 25, aLl 1n Twp. I s. & 15 E. B.l,t. , Goodlng County, Idaho;
BARKER 

',NCH: 
sno* s,o* of sec. 14, 8E+ sE* of 

'ec. 
15 NE* sE* A E* NE+ of sec. 22w* N"+ & NW* 8W* of 

'ee. 
2t' eJL 1n rrvp. 2 s. R. 14 8.8. U., 

'amae 
county, rdaho, wlthall grazlng' range and neeerve rlghte appur.tenant to sald lantle;

2/4 head of oows, bulle and. yearllng steene;
/O head of calvea;

machlnery, equlpnent and, horseg on above ranchesl
gratn (about 2OOO buehele)

f945 bay crop, and

1940 onev' tnrck 1$ tone, tltle # A 3llrro, and any othen ptoperty nqt nol, known ,or d'lscovered' whloh nay belong to the sald estate or to whlch the eald eetate.may haveany lntereat' be and' the gane 1e hereby dstrlbuted. ae followe, to-wLt: to Robert B.Glarilnen, Walter R. Gard.ner, Lols L. Carrlco and W. A. (Sfff ) Gardner, ehare and shaneal1ke.

rtber ord,ered thet lnhsrltance tax ha8 been pald to the gtate of fdahocarrlco ln the eum of #505'97, and by eald. lialter R. Gardner ln the suo

Dono ln open Count thle 2nd day of Febmary, 1945.

It. D. JACI(8oN,

Pnobate tludge

Walten R. Gardner and. Lole L. Canlco are entltl
respeotlve amounts antl partl.ularg eet fonth be-
tranefens and aeslgnments nade between the re-

o

lo

l

)

I
i

I

i'
I

i

i

i

I

I

l

i

I

It 1g fu
by eald. LolE L.

of $505.97.

(uorarron @, sEtr)
(typoa slgnature)
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DEED REcoRD No. 36-cooDING couNTy, IDAHOPROC]: NNAD

W,biglfnbenfuut,, ttadethis z6tn
thowsandnhwhundred,and forty flve

ol Goodlng

the part 1gg of the fi,rst paft, and.

lbtter R. Gardner
Lole L. Ca.rrlco

o@,!.uuro r..@.d,Eora

(sEtL)
(sE.4L)
(SEAL)

r-

N^ 9q297

ilay of

, bettaeen

County of Good.lng

Robent B. Gardnen

' December in tha year ol owr Lord, ona

Walter R. Gardnen and. Lole L. Carrlco

Btate of fdaho

ol Hagerrnan 
- cottttty ol Goodlng stute ol rdahottrc patt. ! ol tha second part, -vvq-rr6

ffnr*ff"{f8f,2s1fi,D? rigit6r; ,?i,^'f:::rrst.part, for and in co,.sicteration. of the s*rn ol
tlutrvtmonevorneuuteastlt;::'";x?2";ooiq?.4 

^^,],]:":!r?:obvtrr.esai..part v olthaseco.ndport,thereoe?p?I#::;is hereby achnowtedled' tw v.a {rant"a, ii"golrr.a aud..so.rd, 
"rrA;;;;;;;r"sents cro ' groii, iorg-ajy,, ser, aomvey ond. aonflrnr,:x:""::;;:EJT|,,{ 

"",,,f{,'Jl:;::;*:;j:i::* 
-ii;' '* """i7,"#* 

assi!,,s, ro,",ii,-,i'tlii for.owinl! 
'escnbeit 

feat estate
An untllvlded one-hal_f lnterest ln the foltowlng land.s:

'ullote 3 to t9, lnc; p4 to 40,..1nc;^^\3.t9 70, lnc; fg _to lop, 1no, 10/ to 1p1,1nc;

H!*ilc'il;:ii:'"i3"3;u3r*':: 
tl;,;f;i:'ii':ti:'li';:i:"ifil,"i"iff;g 

ril"""'u
N+ sE* & slt+ sE{. of sec. 4; rrt* NE*r sE* Nir* & Nu* Nw* or sec. 9, arr ln r}rp. I s.It. 15 E. ts. M., known as s6ho6re*-6"""i ;il";;.'-.
ltir* NE*, sE* NW*,NE* SW*, S* sU* &^N!l* 9E* or Sec. ZJ; anct Mlrt of Sec. pG,I\LD I s. R. t5 E. B: M.;'kn5m as cwri,il";; -"'

*ln";t:ri["r'llfl"?"u ]tater rlghts appurtenant rhereto ana custonarlty used. wlth

($AE.ZO ]NTET.NAL REVE}IUI] STAUPS ATTACHED AND CANCELLED)

roGETilBn uiilt' all ott'd sitt/.wlar the tctten,ents, hereditantertts at.d app.Lt'taranlces theteumto beron{in.s or itt anyuise apper-
im and to the saiir' prcpeftv as we, t to* oiio-"i*u, of ur" ,"ia'iirri"iJr' of the lrtst pafi:

To E4TE aI'D To EILD' "4Il ancl sin'lular,.tlte above nzentiottctl anit described pre.ntises, toge_trlet with ttta appu.tterranccs,unto the paft y of the secontt po,t, o,,i ii" li;- - 
"" ';;;;;;;;:;';:;gns 

foreuer.' ,4nd ,re sa-itt part lea of the l,"st paft,an'd thelr heirs' the snitl premises iili qu.t"t^o"a p*"""iti'iJr;;rt *i tn" roiiior;";"* of trre secor.d part, nlblleirs and assiSr.s, agairlst the saitt ,"ii i"" 
"''iii)ru 

nrr, part, ancl- iilfi .._ heirs, anci agaitlst a, atad. euery persotr and, persottstuhonuoeaer' taufutly claim'in{ or to ctaiil'tn"-"o*" shali ani will w4ug"4lrr anct by these presetrts foreuer DEFEIID.

nt V'I?JVESS
T:r:::;,O4 

Ihe saiit part l-ea of tttc flrst part hove trereunto set thelr rzanct _ amd seal- , tlte dag
and ye,ar fltst aboue

x&4fr& Aa/rta*.exheffix rl]8xiraxt,l,e.ArexUOarhr(x

)

I
BTATE OF IDAEO,

(SDAL)

Cowmty of Good.lng
as,

before tme, Branch 81rd.
on ttris 26th day of December in the year to45 ,personallyappeared, VtaI ter R. Ga.rilner and. Lols L Cerrlcota nO tary pu;rI1c in and, for said County,lcnoLub to me to be tha pcrsong zaftose nanta B arg sttbscribcrl to th,a uithim htstttLnnetut, and acknouletlsed to m,e tltat t heycxecuted. the satme.

Itt Witness vhercof' r haaa hetewtt'to set ,n'y ltantJ and afll.ted, my ofi.cial, seal, ttw clay and gear in this cerdflcate finst above
zurittctt,

My commlsslon explres f947

(uoreRy sr"AL)

Branch Blrd

Notary Publlc 1n and for the
9tate of ldaho

res1d.lng at Goodlng, Iilaho

I

. ll_ccordetl &t tlle rcquest of Branch i31fd.at 11 o'clock A. Jlt.,this ,Sltee,S I,2Q

ny,...............f.ranc ee....Bt slrop ............ Dep,Ltlt

clay of Dec

f il^,-,f

a.n.n45

County Recorder,
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MR. BROWN: yes.

THE COURT: Mr. Bell, referring !o
Exhibit 13, there,s a parcel that.s been indicated as
parcel 1.

Is it your testimony that you have or have not
seen watrer on that parcel?

e. Historically, I haven't; but Mr. Simcoe,
when he put in his pump inigation sys0em, included

Is that right? I think that's right.
THE COURT: Well, don't ask him.
e. Okay.

a. GY MR. BROWI{) And the other parcels have
been?

a. Yes.

Q. Now, let me ask you about this area. On
Exhibit 12 therc is an ASCS field labeted No.3 for
4.1 acres within the ptace of use for right K.

e. Yes.

Q. Has that been irrigated?
e. A lot of it - yes. Bob Gardner used 0o

keep his horses there; and at that time he inigated
it.

Irt me clarify s66srhing,

3

4

5

6

7

8

9

Page 280

10

12

T3

t4
15

16

L7

18

19

20

11 part of that.

24

1 THE COI]RT:
2 Mr. Brown.

saying that the entire area ouflined in yellow, this
area?

And including, inchiding part of it
that isn't, this area in here.

q. You're indicating the area circled in

Q. OkaY.

THE COURT: Okay. Wait a minu0e.
Mr. Bell, you're testifying that the entire area

16 outlined in yellow, including the area outlined in
17 purple, was decreed to whom? The Buckeye Ranch?
l8 MR. BROWN: He,s sayhg that entire area is
19 what comprises the ranch.
20 THE COURT: Okay.
2l a. The 1884 water right. And there were two
22 other owners in the Buckeye, the H. J. Bell and the
23 Amanda Gooding right; but they were all _-

24 a. (BY MR. BROWI$ Okay. Those thr.ee rights.25 A. Yes.

Page282

4r.
was area.

A.

1 e" Okay.
2 to what area

The entire ranch. Yourre
in reference to 11?

12

13

t4
15

3

4

5

6

7

8

9

l0
11

q. Yourrrc telling me the entire area - youtre

e. Yes.

A, ln

outlined in purple?

1 Q. Okay. So that 4.1 acres was irrigated.
2 This 18 acres in this -3 A. Yes.

4 Q. - labeled as M and the other property to
5 the left labeled as -

a. LorI.
Q..H-E-L.L?
A. Yeah.

a. H-E-L. Has that property historically been
irrigated?

e. Yes.

Q. And you indicated that these properties were
irrigated from a pipetine until sometime when water
began being used out of the Buckeye?

,r. Yes.

Q. Okay. Do you know if the ditches which
provided water other than the Buckeye were decreed to
the same places of use as the Buckeye 03 and 05 and 019
rights?

e. It is my understanding from reading an
interpretation of the International Mortgage and I-oan
that they were.

Q. Okay. What is it that you understand?
A. That they were -- that the water was

5 adjudicated to the entire ranch.

281

6

7

8

9

10

11

L2

13

l4

2L

22

15

16

t7
18

l9

I e. They all have the same priority date?
2 e. Yes.

3 Q. They all used out of the same ditch?
4 A.Now-
5 Q. Out of Billingsley Creek? Are they all used
6 out of the same canal out of Biltingsley Creek?
7 A. Now, part of it was from Riley Creek.
8 Q. Okay. And that was part of what?
9 A. Well, all that on top of the hill originally

10 was decreed from Riley Creek.
11 Q. Okay. But historically in the last 20 years
12 or so the water to these places we're discussing today
13 has all come out of the Buckeye?
14 e. Yes. That,s correct.
15 e. Explain to me, if you can, how you can have
16 water from Riley Creek and water from the Buckeye and
l7 how that's changed?
18 e. Well, it's my understanding that there was
19 water sources from both directions; and that the ,32

2O d*ren, they were deemed as the same souree.
2l Q. So they could be used out of either one.
22 e. They could be used out of either one.
23 MR. BROWN: I would ask the courr to
2a judicial notice of the New International Mortgage
25 decree rights I and 2 out of Riley Creek all to the

Page 283

take

Duane J. Schneberger Page 280 - page 283



place of

was furrow or flood? Flood, furrow

4 q' .uy MR. BROWN ) can you exprain to me whether5 you've used wild flood or funow, 
""1;; you,ve

6 irrigated?
7 e. It,s furrow irrigation. There are
8 comrgates, comrgations.
9 q. Okay. Now, looking again at Exhibit 3, canl0 you tell me -- ane you familiar with any frsh ponds on

11 
anr of rhat property shown in Exhibit ii12 THE COURT:

13 MR. BRowN, f;*.-" 
on B now, the B right?

t4 e. That ponds were constructed for commercial
15 fish propagation or _
16 a. Gy MR. BROWI\I) Any ponds, any fish ponds.17 Ponds with fish in thern.

Mr. Brown, did the wihess
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I THECOURT:

tgh.gnt_all-oyer_&rt
pfgp1lyj! 

" 
youogglr,

8 A. Well it's usedI
t9 And one theof Ispots us€d
20 to wasstop tsthere lake or doumpond thern gravel,,

areaspir that I couldusually get shotJump so.or,,, 0. TheirsOkay also can you just go
23 itthrough and tell me where all the ponds onane the24 thatproperty neyou aware of? I\[aybe couldyou start25 tn the top right-hand corner

2 testifo that rhis
3 or wild flood?

2
right 3 and 19, as well as 5.

3 place.
BROWN) Now, let's talk about your

I lHo* has your place historically been irrigated?5 vyhen I say 'lour pllcern I,m referring to ttre place of6 tse for3A, Jo[ mother's place.
7 A. Furrow irrigation.

Q. And tell me how much of it was irrigated.
9 A. All of it below the Buckeye, t3l0 e. In other

l1 claimed?
12 a. yes.

acres.
words, the entire area you' ve

13 e. How tong would you have to run your sets of14 water?
15 THE coURT: Wait a minsls, Mr. Brown. Are16 we 0alking only about A now?
I7 MR. BROWN We 're talking
8

about A.
THE COURT: All right. Proceed.

l9 a. (BY MR. BROWI\r) How long
20

are your set timeson your

)1
a. Most are 24 hours. A few are 12. And right

around the house, a small pasture and stuff, are g_hour
sets.

5 for 3: F do you leave your warer on your fietds
12 hours?

Page284
I
)
3

4

5

6

7

8

e. For 12?

Q.12or4.

1. 
fr" runs are long. And it just takes that

much time to get to the end of the rows. aoJ tn"oit's, some of the rows are shorter than others; andit's an irregutar-shaped fierd; and .o." oi tnt ooty
take the 12 hours.

q. Ilaveyou tried 0o irrigate with shorter setS tim€s?

16 a. B€ans?
l7 a. Beaus, yes.

: e. For how long have you been irrigating tt at19 property?

A. I my dad when - early on in
the Forties.

23
Q. Are you familiar with the ground _ if you,d'. 

at the exhibits _ f guess _iri" u" in o"a". fdon't know if yours are. Exhibit 3. It,s the 038, theKingston property.25

Page285

Mr. Brown, I don't think I.ve
the question as to whether he,s seen
or not.

15 a. GYMR. BROWI9 Okay. Betow those
16 ponds, are there additional po"arfl7 e. Pardon?

Water nuu down through these ponds, comc,
through these ponds?

a. Yes.

e. Are there additional ponds dormr here?

.. A. There's some ponds that run tni, *ytt"t
Ot*_O"T: water over by the, by the boat a*t 

"ro.a. Okay. Theponds thafyou haveseensince
you were a kid, are they fish ponds?

287

T THECOURT:
2 heard an answer to
3 fish ponds on there

COURT:

the righttop
8 ofout the picture there' s two commercial ponds.
9 There' as senes of nextponds to the road on the upper10 right-hand comer. And, oh, boy Betweelr the sw

1 southwest of the northeast thern southeast of thet2 northeast betweenthere's, twothose onletierings thel3 tstherepon&, several commercial rnponds there;
andt4

18 a.
19 doym

25

2l

23

4 MR. BROWN: We're going to go through

AII right.
-hand corner a little bit

5 that.

6 THE
7 A. In

Multi- TM

A-.

a>\'4

Page2B4 - Page287

Duane J. Schneberger
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ll May I ?3

I

I

Robert cardner and qarbara J.
Hagernan

cardner

Gooding Id:rho

Ralph E. shotrdell and Evelyn M. shot$,ell,
Hagerman

,rr.1, ,.. .. 
Goodlng

husband and wifa
Idaho

J,r 1,; ,

$lO.OO and other valuable consldaration___-_______

Good.i.ng

toga 24. 25.
'l\p. 7 s., R.

39 tnd {O, Section 2i',
13 E.B.M.

Togethe! utth 40 sharea of sLock (rf Buckcye DitchCompany.

...1
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[,UilttN,t.l DHt:t,

. li.r tlrr trrrir,rt 
" 

rffi*""r. .hd lvelyr x. arottlelL,
hurlrnnd dnd elfc.
lh.hni.r!.'h iin,t,i lrnftt-hillqhra_ttrndr.{,rrr(htr tEltIEtf, lf. |{AFHALL, .rntrk\l hn. eholc nddra!, ir lrr rl!lr jtiiit.-iiii"rlirl, ra.to rllol,

llFt.rrt!.tli.t'{t,rilrrrk.s,ritnltn.nrn...n coodln., . ri,n{rt.tih..r-rtr:
lotr Tyenty-aour l2{1, Thllty-nlnc, lt9t..ndforr' lt0t, of tha nuctclc ni..r,.-siiiii"-"-Trrcnty-66eon t2il, tohrfitp s."oi iii-i""tt.. !nn!9 rhrrtcch ul E.rr, b"i*'i.iiiliil-..,l6dtnq County. ldaho.

*:t"l;:.:$: :lt.:i:$ il';i::; Il;1.:,:H:.:;-ttF crFlt!l ltet o( tto iu.i.vi.oiii; ;;;;;"and th. t6prov.4ntr reaiia'oi-.iij-i.ii-iilii.ty.
SUBJEC: to crlatiog ctlcrcnta ocr rnd rerorrrdid prGnt!c6 and iercrvrtlonr _io"-ii mJl-or F.rtrntr (16 thc Untt.d strt"r of-iiiili, nhd,/or th{ St.tG of fdahot ind.--
SUIJECI to-thlt crrt.ln nort9.go irdc by .hd
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!'or Value llrreived

rh.: rllxt firr.ixa! .( ad'r& d CF t- 't ' 
'

WARRANTY DEED
Ralph E. ShotHeIl and Evelyn M. Shotwell, husbar'd antl wifc

lk'ic,ns(tcr crlltd thc Crantor, hrrt'by {rantt, lnrgnins, s'lls snd conte)'s unto
Kenneth W. M.rrshall. a married man
185 Blair Drive
Twlrr f'al ls, Idalro 83101

llrrcrinaftcr crll(.d th'(iranttr, lhe following drrcrilxd pr.)nisos situatt'd inGoodin.l County. ldaho'

l(F$il:

Lot 25 of thc Buckeyo Ranch, Gooling county, Idsho'
ns the sanrc is PlaLied in Lhe c'f:icial Ptat thcreof, 

-
now of record in the office of llre County Recorder )!
said County. locaLed in Sectiolr :17. Townshit) 7 Soutl'
Rnnqc Il, East Boise Meridian.

'rOCETIIER wi,th the lrater and water rights aPpurtenanl:
thcrct-o, evidenced by l0 shares of caPital s,tock of
the uuckoye l)itch ComPanY.

Subjcct to that certain Mortgage in favor of Robert Gardner
and'Barbara J. Gardner, husband alrd rrife' dated May ll, l9?:1.
rccorded July 20, 1973 as fnstrum(lnt Number {6320, C)odi'ng
county recoras, covering the abc,v(! and other propert/, which
the CranLec assumes and agrees to Pay'

'1,0 llAvF: ANI)'l'O trul,tl, the rairl prcntics. $ith thrirr-allurtclrrrrccs trnto lh('s8i,l (;niltl\' :tnd

t., il,., i;i.i;t,r'*:t*.irs and 
""rign; 

a.t^.t"t. And the (lrentor tl*'s hereby cortrl$nt tri and \ritlt.the said

i:",.,u*,- tt,ut lhe 6rlntor ir tlr* orner in f€e rinrnlc ,,f rtid prertir,;s: that thry ar. fr''c ftoln all intunt'

iill,:,;'ilil;"r"lt:" o"*iit"t arrd that crant,,r sill \tarrlnt and dcftnd the srtnre ftorrt all h*frrl
etritttr thrtsrx'rer.

lhtrlt: gg.pgembbr' 5. t97{

.! Rall:h [, Shotwell

!:rit:l'1',: 'tl. Sh;tncl f
ql.r'l !: (\l lt, \lto. COUN TI Ot .#--

: t!'raby r.itl(' thcl lllt! lnstrunl(nt *.rs tr{'rl lur 
'r\r"d

.,r'rru nrr,,,r 't' Zt44 ,h/L t 'jwt
:rl 4'O mllullJ li.t5l 4 - j'ctr* P,r, .

'r,r, 371 ,ttY,'t. J;rtZ*Az
,t, I ,,, ,,,, r':l11', rtrd dult r,rr,rdtd in (l'ruk

'{ lhr.ds rt lrrgi

MARCAREI F. CLEMElrri

Ei-(lll ero llrroadrr

'l

l.-a

'9't.{T!: i,!' llr:\il(|. c(ltllTY o!' cottdi ng

(|, lrrr .';lh lilr-.'l Sopt. . t9?'l
lft,(, rrf..r tl(ilr,y ottrlx ltl rll(l f(lf "ntl si{to l'tt
srtr'rlly !!it.rr, d 

lla I t,h t:. Shotx(,1 I
r Jll(l L-vclYll M. Slrotwc'l l,

I

I

l:rn,srt 1,, !! t,t h lln lxr"uS $l!'{ lr'lnn'S afC

lillrirnlhd t.. tlr $llllltl llr!ttulnrllt rli(l !kln'sIdgrd
i 

.-iu.!r lhxg thcy rxttutrd llt'srn!
U!

!i1..3

:.L*-..-.t UO,ut:r, 
-r:y

l:r rl'llrlx rl t /!

N,ilnrt I'xlrltr'
l{lah(r \l:'tl t('
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,",-,j,1: "o^*^trY DttD mor,o th. t'.6 day ot

ROBI:RT B. GARDNER anct
,,r td8(in a, 

tsARBARA J'

It" ,',,,,rt.,: ,clo,,c,t tj, ,, ,,..,nt ,, , ,,,,.1 
, ( our,y

p74

IIIICII\EL J. ENGLES ANd,,r HagermBn BETTY ENcLEs, husband a
hc'(':,,ilru, retr.,-/ r,. . ': ,,.., ,, Goo611,,,.,, , ,i,,i rr.

GARDNER, husband and wife,
o1 Cooding

Stot6.1. Idah6

nd wife,
. St.rto cf Idaho

. ), i ,\;.:

Cood ing
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ffn it. St.tEto rd NV L. bbfr{t6' tll$ard dd HIr.,

brlnftc ntstd to r ernt-, rfri wtt a&s Is

2sa9 I 85o !, HqFm, ID' 81332

ttl lcUoefr{ r-lu 1sfn, taltr
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' tbln*, Orrtc ot 8d,lo 2?, ludhfp 7 sqlth, nrrl] Ll Ed.t o!
tb bb lGldln, edbE 6'ily, IdalD:

looltlll vlth la rh.t.r ot lUCIlll DIICH y.r.r,

lUUtCi to loadft Xat l.unca A3!aaen! by.nd b.!v..n Brrbrrr Grtalncti
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hlut fB rd !G -id 8td., FErffy {trtd hfrB Gutt. }rF a
trEldi to r to b tb tm rin n It rlc{H to tlt vltiir ltrtnrt,
fd dE4dtdtor tlG t'r Etd th c.

R -,./u, , , ht tJ-,",./
Fri-icucr'.

EO?ETP
@rcrrq

--Fi;6"{"ffi
tr / 't=+ 9u.- ,n*_

srAr@',tW

il ^ ,, 'dr(
lld.{t Abfb lc lddp
hfdrg rt Cdfry, td.lp
ufrto Debr rol1v98

g;,1.r Nc c-00?

THIS .,}:EL oP
BETWEF:N

LYnr

whc lCdres! it
trtRI}T  UERI(
h.nio cdlod TR

Lo! l8 and ttr
6nd tsstertY .
Soulher.l qua

of the Solse

Notrlths I andJ

t@rdlat€IY (

resl ProP€rt:

of lhts D.ed

lo8!thar I I t

TriL:- llEIl SI

l

r, .,. ,l:,lif:* l: 1' ,l'



,'1.,l

t-1:

4/.;
ttatE ot
I O,. or. I

i Di..tH b I
.1 Flbl

"dr

':l a
d
F.
ho
clrllito

bm



orh.r D..d cl lturl sr ol .n, '.ticn 
et

,/u*, d (G)il,4&.n)
f.rhy Ll lrbtnSton I

tlltB Ot tDAflO. 6uffi Ot tiATI rD^ao,6uxfl o, laartr"
Cdrn T[.] lhir in.lodir r.r ik{sr r€rd il
oI FINST AMERICAN TITLE

Or |il. 3l.t at d X.rch I Hut

H.n r... isry tebtk h d
hinur.. D.it 4 ..te\/ Y'

A / dt, .t -+71+1OL
ft...hd dilt i.(otC.d in 861

ltu J. !.bin3!on tnd
Llhy l. l.:luttoo p 'B ,rn^,

&HbfrdSrHltilf, ^ JOHNA t[Y'6f,1e'-"'
,,.Ca./a'zLSz-

^-,,;;)-- tilirz
I.ll b: 

J

-'"'"#A&

2

t
6 !u
E Eh

E iE
I
t

2
f
o
J
f.
F
z
o
c

F
d
tr

L
ltt
d

!qo
a
EI
fr:o

I
Jt
t
!
'I
E-

U

Ea

I
o

rhr ?Drmtr "o'!l,Tsm#ll l$#grifa"t{,,!rmurrf,iD/orIDDmOTALADVI 
tAb ,rr

tMgc^rru@^s

Ya .F bnl, .uMd d qudd l' 
'r"{b ' 

t'6"t'R' h"und" rd 
"llt'r 

r'n' b

* l;'"i5l'Il liiilXi;"* t 'id d d 'ur 'nd 
u't rh nn' i" i"'r b"n rdn'd " tr'^ild'



r 0rrtcr No. G-002394

THIS DEED OF TRUST, Made this 3lst day of March
IBETWEEN

Lynn J. BabLngton and Kathy L. Bablngton, Husband and l,llfe
te address is 2849S 850 E, Hageroan, ID 83332

. JT AMERICAN TITLE COMPANY,
herein called TRUSTDE, and Barbara Gardner

.1993

herein called CRANTOR,

herein called BENEFICIARY,WITNESSETH: ThatGrantordoeshereby irrevocablyGRANT, BARGAIN, SELL
AND CQNVEY TO TRUSTEE IN TRUST. WITH POWER OF SALE, that property in the County ofGoodlng State of ldaho. describetl as follows and containing not rnuro than twenty acrcs:
Lot 18 and that portLon of Lots 3 and 4 lying South of the centerline of the Buckeye Dltch
and Easterly of the access road Ln the Buckeyir Ranch Subdlvision belng a portlon of the
Southeast Quarter of the Northlrest Quarter of Sectlon 27, Townshlp Z South, Range 13 Eastof the Boise Merldlan, Goodi.ng County, Idaho.
Notltlthstandlng anythlng to the contrary hereln, the debt secured hereby shall beconelunedlately due and payable uPon the sale, conveyance, or allenatlon of the above descrlbedreal propertyr or any part thereof, or any lnterest thereln, or upon the transfer of thepossesslon of sald ProPerty, voluntarlly or lnvoluntarLly, o. ..pott the asslgnnent by Grantorof this Deed of Trust or the Note secured hereby or upon the assumption of the obllgatlonsof the sane by any other party.

Together wlth 14 share of water of the Buckeye Ditch.

TOCETHER WITH the tents, issue8 and profitr thereot SUBJECT, IIOWEVER, to th€ right, power and tuthority hereinufter givcn
lo ilnd conferred upon Beneficiary to collbct and epply such rents, irsues and fro6tr,
For thc Purpose of Securing payment ol the indebtednesd evi(lenced by a promissory note, of evcn date herewith, crecuted by
Grrntor in the sum of 

-Il}************************************
.{. To proaect the sccurity of thir Deed of Truat, Grrntor rgrece:

l. To kcep ssid prop€rty in good condition gnd renair: not to romoye or dcmolish anv buildinc thcreon: to comuletc or r€store
"-omptly antl in-good and workmsnlike msnncr any briilding which may be conslructed, drmogedir destroyed thereon und to puy

r due sll claims for labor performed-and materiols lurnished thercfoi; to comply witL all lais afrccting Jairt property or reqlii.
any ulterations or improv6ments to be mrdc thereon; not to commit 6r pcrmit-waste thereof; not to'comntii. s'ulrci or pcimit

-.../ set upon said property in violation of law; to cultivotc, irrigntc, fertilizd, fumigut€, prune and do all other scis $hich frrim the
tharactcr rrl usc of said properly nroy be reasonably neceisary,'tlre' rpecific cnume-rati6ris herein not exclur-ling tht gcnrral.

2. To Drotide. mrintoin and deliver to Bencficiary fire insurance satisfuctory to and with losr oayuble to Beneficinrv. The
smount cqlkcled -under any 6rr or othcr insurance policy may he applied by Bcnificiary upon sny indi:bledncss scriJr..t trci.bv inJ
in.such ordcr as Ecneficiury may dctermine. or lt oition-of Blneticiiiv the-cntiro amorint'so cott'ocr*,t oiuni;;";iih;;;i;;,;i;;
r€leased to Grantor. Such application or release rhrill not cure or wrive nny default. or notice of defsult hir6under or invlliiatelny oct done pursusnt to such'notice.

- 3. Tolppear in ond defend.-any qction or procceding purporling to afrect the security hereof or the rithts or Dow€rs uf ltcnc-
nclurli ol''lrusteoi an.l to tray all cocts and expens€s, including cost of evidence of title and attorncy's fccs in u ru:ironlble sum, in
any strch trcrion or proceeding in which Bencficiury or Trustee may appeur,
, {. To pay: ot l€.sst,ten days before delinquency sll bxes lndussessmentssffectingsaidproperty,whcnrlue,ullcncumbrtnccs,

charges and lions, with intcrcst, -on -clritl property or ony part thercof, which appear tiibe piior'or Jripcrior hcrcto: all costs. fecj
onrl..(rxpcnsos of this Tru$t. In ud(lition to thc puymentrdle in accordanco witliihc |.erms 6f the notc'hcrcby sccurcrl thc Crsntur
shall {t ihe optioll, und on dem-and of thc Bcrteficiury, pay erch month l/12 of lhc cstimsted lnnuul taxcs, aiscssm..nts, insurqncc
premiums,-maint€nance and other chnrgcs upon tha property,-n-€vertheless in trust for Gran!or's usc and'bcncfit und ftir the pay-
ment by Beneficiaty of any such item:i wheir duc. Cianior',i irilure so to pay rhall constitute a default un,lir tlris rrust.

.., 5: .To pay- immcdiately gnrl rvithout denrand lll sums expendcd by Beneficlary or Truslee pursuont to the lrrorisions hr.rtof,sith intcrest from dote of expcndittrre at cight ncr cent pcr onuum,
6. Should Grantor ftil to nrakc trny pryment or to do sny sci ss hercin provided, then Bcneficiury or Trustcc, but sithuut

obligation so to do and without noticc to Lr-dcmunrl upon (irrirtor and wlthout'rrlca"in! Ciuntoifiom uii.Uiigitlon trcrcuf, muv:
make or do the same in such manner and to such cxtont rri eithcr mry deem necissar! to p;;aat ih;ii;iuiiri'tr,ii"dr.'il""iiil'i"iv
!t-_lt_u,"leu b-eing-outhorized to enter upon snid propcrty for ru_ch purloies; a1ig,e"i in'ana'ieiini-iiny ,i"tllii ii-pr.lie".tilt-i,;;.
P_olt]![ to lltccl thc accurity hereof.or.ahe.riRhts or;rower.s of Bcncficiary, or Tiustce; pay, purchusc,-con!c$t ot conrpromiJc'ony
cncumbranc€, charge or lien rhich in_the iudgmcnt-of_eilher apperrs to bc priur or sulrclioi hercto; and, in crcrcisihg lny 

"ucirpowers. or in cnforcing this l)eed of Trusfb1'judicisl foreclorui'I, puy neces:iary expens'es, emptoy co'unsefrii.iilthi;-r1q..g;,,b1;
fccs.
B. lt lr tnutu.lly rgrccd thet:

l. Anv awnrd of damlqcs in (onncction with snv condonlniltion for public usc of or injury to suirl-prop(rtl. or lny port rhertof
!:: Ttt:lf .lssigngrl lml shtll be pairl to.Bene-Gcinry who. mqy-apply ;; r"I..ii;-""ch-i"-oniviii,icJv*i-b'tlii;'i"-if;'srrnc rnulncrtnrl with lhc same efrcct as ubove providcd for disposition of pibcleds of fire or othcr incurance.

,,,,,,f,;, ?';,1;:;tt'Jf"litftll liTlh.?:H.T:';1"h[o,i'":t['o'li"oL,";x?1";,r"r"",]ffiL';'" i;i," ili.*"*" 
his righr eithcr ro r(\ruirr

3. At lln1'tirrtc-or frotn time to tima,without liability thcrefor ond without noticc, upon.writtcn rcqur.st of Bcncfrriah- rn,lI'r(scntation of thi! Dced gnd roid note foi endorscment. ain.d without afiecting i[. piii.i""l-iiiuiliit;i ;;;j'-i;i.'r$"n ior l,rynr..nr ,flhc indcbtcdncis secured horcby, Trustoc nray: reconiiy itt;r;t pa';t;i':oiJ-pii'p-""ty; consont to thc mskinr{ of ony mrp orplst.thercof; ioin ln rrantints driy carenrcnt itrerion: oi;oin in uny Gxtcnsion agr'ccnient or any aFrcemant sulrurdinitin; tiirl'iii.nor charge hcrcof.

"od:;i,rupnl?"'*;l"i,Tl.l::'Hl:l"t:61,:l'r*,l,jlfl.1:l,"1lllil;T"H1l,l:i"?['i:::,bi;l.ll"'.'i#if ,H:1.'"il'$it;1""i'j"xT,lltlthe..propertv.th.en held }ereunder. The recitals in ani ri.convlynnic-exccurcrl una"r itriri-tc.c,i ;fil;i-rf 'ily"rilittcrs or fxcrishullbaconclusiveoroof of thctruthfulncsrthereof. inhegrentieinsuchroconveiin.i'iir"i-Uir'aii.iili"i;.,ii;i jli.unorpo"un"
lePally entitled therLto."

"'^'iu;urlr"';'lilil"*:''iff!Ii:Lsri'!*""'[:tH'r'ffi::t\tllfi]ftr["T;;tj,liit'fiffi;lfi',l-ii,fliif;trrlf,.r.,ilirlt by- Grantor in poym6nr of ini iiiiiUte'.tni.;;i.;;
r such rents, issues gnd profits is thcy become due ar.. .re. eithcr in pcrson. bv r[ent, or by oieceiver to ua ippiriritea uv i-c,iiriili"a,i'iii'ri;;;';!s;,"e-i;till-;iifi'1d":.;'lir &ny securiry

[?"",r1""r,$f.""ol:1[T,-.T.""tiort""i*uied, 
eriter upon and take fiisserii6n'oa"-"id'i'";i;tv;r any pial thcrcof, in liis riwi narirc suu roi

ii.;il;lr;; ;ii';;rftqr;;,'#jrfiallf *x'1"'"i!1ii;iffllli,Tf il"T:"!:.;:.$ iliilf*H'*;mratj*,.,:*i,tff*:itli[:lmii
i{&,rilir{TT{iiii l}t':*:'"'ii:JftT;t'.',tr't? grii"i'"T$ i[,:ii{ il6'":tir'liiii'".;tru:;;,"**ttt#il}#TiiTtiuipursuant to ruch noticc.



TARRIXTY DEED

Eror Value Reetved

Midael iI. Eqles ard,TirD( Egles, tnrslcard anl wLfe,
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'nto
$ryur it. nabirgtqr ard liattly L. nabirgtqr, tursband ard wlfe,

hercinafEer rcferrcd to as Glantee, rJhse clra€rrts adalress is
2849 South 850 East, Hagernan, ID 93332
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"'f ""ia 6:ntsy.
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{t,r-+,w
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0r,4r No. G-002394

THIS DEED OF TRUST, Made rhis 31st day of March
RETWEEN

Lynn J. Bablngton and Kathy L. Bablngton, Husband and Wlfe

whose address is 28495 850 E, Hagerman, ID 83332
FIRST AMERICAN TITLE COMPANY,
herein called TRUSTEE, and Barbara Gardner

.1993 .

herein called CRANTOR,

right, power and nuthority hereinafrer given

note, of evcn ciale herewith, exeeuted by

herein called BENEFICIARY, WITNESSETH: ThatGrantordoes hereby irrevocably GRANT, BARGAIN, SELL
AND CONVEY TO TRUSTEE IN TRUST, WITH POWER 0F SALE, that property in the Countv of

Gooding Sute of Idaho, described as follows and containing not more than twenty acres:

Lot 18 and that portion of Lots 3 and 4 lying South of the centerllne of the Buckeye Dltch
and Easterl-y of the access road in the Buckeye Ranch Subdlvtslon being a portlon of the
Southeast Quarter of the Northwest Quarter of Section 27, Townshlp 7 South, Range 13 East
of the Boise Meridlan, Goodlng County, Idaho.

Notwlthstanding anythlng to the contrary hereln, the debt secured hereby shall become
iunedlately due and payable upon the sale, conveyance, or allenation of the above described
real property' or any part thereof, or any Lnterest therein, or upon the transfer of the
possession of said propertlr vol-untarlly or lnvoluntarily, or upon the assignment by Grantor
of this Deed of Trust or the Note secured hereby or upon the assumption of the obllgatLons
of the sane by any other party.

Together nlth 14 share of water of the Buckeye Dltch.

TOGETHER WITH the rents, issues and profils thereof, SUBJECT, IIOWEVER, to-the
to and conferrerl upon Beneficiary to collect and apply such rents, issues gnd profits'

For the Purpose of Securing payment ol the indebtedness evidenced by a promissory

lrsntor in the sum of 

-************Jr**********************

final payrnent due March 3L,.L997
and to secure poyn,"'ni'ui"uriiutcfr^f-uithcr sums as nray lrcreaftcr be lolnetl or advanced by thc Bcneficiary herein ro the Grantor
i"ioi-n-,;;-;;y ii'iitrilr',iriii";i-i;liit;-i"i"ia'lii"ti"-r';i'pr:;;;;;ini"iori, for any purpose, aid of rtnv noter,-drufts or other insru'
nrcnrs reprcscnrrlr{ such frrrrlr..r louns, atlvanclel.';; ;;f,;;iitu}";i li,soittei wlitr'inferesi. on alt sich sums. l.! .the rate thercin
;iili;:'..,ii'F";iji.i;,i,'h;;;;..'.,'iii.t'ifil-i.iliil-;i '-,;.i'i-u*h;;l;;n;;'-i;;;cu' 

o" e*p"ndi-tures shall be fri1on:rl with rhe Eune-
iii.iJ':;l;i lil,'"'iiibi'i""rh;i: thai ir is the "ipiis" inioitioir-6r rfiii-i,arrios-iJ-ttiir p"?tt or rrust that it shall stand as continuing
security until paid fdr rrll sudh advances together wilh interest thereon'

.{. To protect the security of this Deed of Trust, Grantor s[reos:
l. To keep said property in gosd condirirln and repair; nol to rcmove or dcmolish any building thereon; to complete or restore

nrornurti-anit-ir Riia-l"li*i,riii"i.iit ";;;il; .nv biiiairig whictr may be constructed, damagedtr de.stroyed thereon and to plv
ivtren'aul sll claifit for labor performed and materials furniihed therefol; to comply with 8ll laws affocting said .property or reguir'
ins rnv alterations or imnroviments to be madc thereon; not to commit or pcrmit wuste thereof ; not to comnllt' surtcr. or Pcrmlt
;;'y "ii upon;"li,t propert'y in violation of law; to cultivale, irrignte, fertilizc, fumigste, prune and do ull other ttcts which from the
*itiroii.i:'.ii utu uf tiiJi,"rrF;;tilt ui iiaionabti ne.ersatyl'the specilic cnumeiati6ds herein not exclur.ling the scnerrl.

?. To provitle, mainlain anrl deliver to Bencficiary fire insurance latisfa4ory^to and with toss.payable to Benefrciary. The
amoun! c.rflecred unrfer-inv ni" oi6rtte. insuiance p6licy muy he applied by Benlficiary upon any indibiedness secured hereby and
in such order as Beneficilry may determine, or at option of Beneliciary the entiro smount so collecre_tl or uny parl lhereof lnuy De

iitJaii'O-io Gr.anror. Such'appliialion or reiease shill not cure or waive ony default. or notice of default, hereunder or invalidate
any 8c! done pursuant to such notice.

3. To appear in and defend any action or pror:ceding purporting to aff€ct the-se.curily hereof or.!he rights or powers of lJcne-
ficiori oliTrifliii;-ln,t-ioli1'"tic6sfJani .*rien*es,-inc"tdain's cost-of evidence of title a-nd attorncy's fccs in rr rcasonuble sum, in
an1' such acrion or proceeding in which Beneficiary or Trustee may sppear'

{. To ngy: u! least ten days befcire delinquency cll taxcs and assessments afiecting said property, when due, lll uncumbrirnces,
charses-u;ili;n;, *irtt-ini"ru"i,-on iaitl property or urifpart thercof, which.appear tiibe piior-or Jripcrior hure!o; all cosls, fecs
i'ti,r'iirt.n"or of itri* tiri'r'i. tn ,i.tiiitid'n1d ttrt p,ivmonijaiii in iccordlnce with ihe termr 6f thc note-hcreby sccurc.l lhe Gn ntor
riiiitiiii ittioprioii,-ona on ,tomonJ of the BuueAciury, pay each month l/12 of !hc astimated annuul taxcs,. lss('.rl:inlcnts, insuruncu-pr.iirirhL-,-.-,iiiiiiri"ni'" ;;J ;;i,.'i cliurge. upon thd'pi"oie.ty, neverthetess in trust for Grantor's usc and l,cnufit and for thr' ltay'
;;."r'bi"b;;;iitl;;t';i iiii ructr iienri-wheir Juc. Gianfor'i iailure so to pay shall constitute a default untler this trust'

5. To pay immediatell.unrl .rvi[hout denrand rll sums expendcd by Eeneficiary or Trustee pursuant to t[e lrrot'isions ht'reof,
with intcrest from date of expcnditrtre at cight pcr cent par itnnum.

6. Should Grantor fail to nrake any paymen! or to r.lo rny ircl as her.cin providcd, tlren Bcneficiary or.Trustcc,.bul rvithuut
oblisition stl<r.to unit ir.ithouf notice to Lr'dcmand upcrn (irairtor und without'rcleasing Grantor from lny obligrttion ht'reof,.may:
matig or: uJ the Jami in such manner antt to such- eii;iii o'; "irlr.r muy deem necesssr! to proteet the sciuriry'horeof, Bencticiary
iiilrusiee Ueing ;urhiiii.a to enter upon sRid properll'for vurlr purloses; allltear in and-defend any action or proceeding pur'
poriins to aifeci'the security hereof or the riFhti oi l,owers of Banirficiary. or iiustce; pay, pu.rchaser con[c.s! ot' co.nrpromisc any
'.ncumlirance, charge or lieri which in the judgment 6f either appesrs to be prior or superior hercto; and, in exercising uny such
owers, or iri enfoiiing this Deed of Trusf by--judicial forechrsui'ir, pay necessary expcnser, employ counsel lnrl pay his rcusonablc

Jer.s,

B. It is mutually agrced thati
l. Any award of damagcs in conneqtion with any condontnltion for public usc of or injury to said.prollcrt)'or.ln)'parg rhereof

is hr'reby issigncd anrl shnli-be pairl to Reneficiury who. may,apply or rel-ease suc'h moncys reccived by lrinr in tht'salne rnunner
:rnrl rvirh thr iirme cffect as aborie providcd for di:rposition of proceeds of fire or other insurunce,

3. By accepting payment of any sum secured hereby aftar its due date, Bencficiary does not, waive his righr eithcr !o rcquire
ptltnpl payment whcn tlue of all other sums so sccurcd or to declsredefsultforfailuresotoPsy.

3. .l,r :rn.r !inrc or froln time to timc,'without lilbility therefor and without notice, upon written rcquc.rt of Bencfir'ia11' ln,l
trrt'sentation df this Dcerl and said note for endorscment, and without affecting the personal liability of erry lttrsun frrr l)a)'nlt'n! uf
lh.. in,lcbtcdness secured h,'reby, Trustoc nlay: reconvey all or rny part of isid pioperty; conscnt to thc mlking of any m&p.or
plat thereof; join in granting ony easenrent thereoni or join in any extension agreemen! or any atfreemant subordinating tlrr. licn
or charge hereof.

{. Upon rvri!t,:n rcquest of Beneficiary stating t}rat all sums securerl her,eby have bcen paid, and upon surrendcr of this ltced
and said hote to Trusted for cancellation and retention and upon payment of its fees, Trustee shall reconve]', without \vanrlnty,
.the property then held hereundcr. The recitals in any r,-.convcyancc executcd under this dc.erl of trust of uny muttcrs or fucts
shull'beJ conclusive proof of the truthfulness thereof, The grantee in such reconveyance may be described as "the person or pcnsons
legally entitled thereto."

5. As additional sccurity, Gr:rntor hereby gives to and confers upon Benc6ciary the right, power and authority, during the
continuance of these Trusts,-to collect the reirtri, issues and profits of iaid property, reserving unto Grantor the right, prior to lny
default by Grantor in paymcnt of any indebtedness secured hareby or in performance of any agreement hercundar, to collect and
retain suih rents, issuis 

-and profit.s drs they become due and payable. Upon nny such rlefault, Benefrciary may at any time without
nolice, either in person, by agent, or by u receiver to ba appointelt by g court, and without regard to thc adequacy of any seeurity
for the indebtetlriess hereby secured, enter upon ond take possession of suid property or sny part thcrcof, in his own name suc for
or otherwise collect such rents, issues and profits, including those past due and unpoid, and apply the same, less costs and expensrs
of operation and collr.ction, including rcasonsble attorney's fees, upon any indebtedness secured hereby, anrl in such orrler as lltnr.-
liciaiy may rletcrmina. The entering upon and taking possession of said property, the collection of such ren!s, issucs ond profits and
the application thereof as aforesaid, shall not curc or waive any dcfault or notice of default hereunder or invalidate any act done
pursuant to such notice.
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WARRANTY DEED

For Value Received

Micfaef J. erfles ard Jjn>< @Ies, hrrslcard ard wife,

hereinafter refelred to as G)antor, does hereby grant, bargain, sell, ard corvey r:nto

Llznn J. Babi-ngrton arxl lGttry L. natrirgton, huslcard arrl wife,

hereirnfLer referned to as Grantee, wlrose crrnient address is
2849 South 850 East, Hagerman, ID 83332

the follcndrg descri-bed premi.ses, to-vlit;

Lot L9 of BIKEYE RDIUI St BDI\ESION, located in Sec;tion 27, ltornship
7 South, Range 13, East of the Boise l.leridian, Goodiry Countlz, Idaho,
accordirg to tlre plat ttrereof, recorded October 3-0, 1,9L8 in the
Office of the Ccunty Recorder of said Count1z.

TOGEIHER with tS shares of B.rckeye Ditch water.

TO tnVE AND TO IOLD the said premises, wittr tlreir atrplrfenances unto the said
Grante, tris hei::s ard assigns forever. Ard tlre said er.arrtor does hereby covenant
to ard wittr tlre said crantee, ttnt Grnntor is ttre cffrler in fee sinplL of said
prenises; tlat said prenrises are free fron all encrmrlcranoes e><cept crlrent years
taxes, levies, ard assessnents, ard orcept U. S. Pat-ent resenmtions, restrictions,
easeunents of recod, atrl easements visible rpon ttre premises, ard that Gr:antor will
v/aniant, ard defend tlre sare frrcm all claims-wtratsoever.

Dated: JaruarT Al , I99L,

6inx fngf." O

STAIE OF IDAHO

COUNIY OF Goodirg

. o:1 nt:;= /3k day of Jaruary, jn ttre year 3-991-, befone rns, a Notarry R:blic
in arrd for said State, person;ally atrryeared Mictrael J. Etg1es ard JiDc Engles, ]arovrn
or identified to ne to be ttre persons wtrose narres are sulcscribed to tlre within
rnstrurent, ard aclcncruledged to ne that ttrey e><ecr.rted tlre sane.
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No€ary rulfiE tor fAano
Residirg at coodirg, Idaho

#rATE Of tDAlto couilTt oF coooilG
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i9' County, 14s66,

. thc ttid Grare
,reby covoerirl tort; thrt they .r.
nt ud dcfcnd thc

f&t

EXilIBIT "A"

A portion of Lots 26, ,, ."g_r:1. J7 ot.Buckeye Rdnch, (;,.,,rrnq

!:iiilr,]iillr,":"ll:u.it".i: :i:i::;.;;,iFl::iiii:'.1 :l .Lounty, and nore particulnrly described j!-rJii""ii, ",
!eglnning at tlte Southwest

"tl;; li;i ;j:*'"i3i,::1,:l,ijt:'";'.:i: ili ,,, ,0, ,n,, ,.
rnence East along said SourlEaro Lot 3?, h iine io the Southedst,corDer of
Thence Norilt to the t{ortheast ccrner of said Lot 3?:lnence in a Northeasterlv d

,"-l:lt,::" ;;i"::":;"i;::::ti::i'1ru:lr"lff 
"f 

:":',::: i?' li"
Tnence West along the North,,"i;",i: 

a":iii:n;i:iil.t:i::;,:t. ;:':-;:i"i,i,3ol" j:"tj.,
""t::;it,i;i;iiFi:;:;i;":ii:iii!":!i ft rRUE po,Nr or

quartor, i."ti.n"zil'riif-tltY""1 cuutttt of the southwcst
dorse xcridjan- r6hip 7 south, Range lj, East

;::::ti:."i::,.:iiini::l:;ii:it! ;::,::;: ::"in:"::::"".,"
ToctTHtR Ht H nil i,rre, ,rn(, k,r,.r
l!!'"'^.. 

",r',,,^,.i 
l;::;,.:.;;: ri 'rrr"' 'r'r'(r'{\ "r'i 'rir(r' r"'lr''|\ 'I,,,Birrin,sr,y i1"",-,,.i,,,i',1i',,I ;l;lii,,,;l I:,,;",',1:'"1,,1,,il._i,_,,. :

SUBJECT tO 
"HE 

fOr.rOwIflct

AII re6ervdtion6 in patents or deeds in the chaln of title.
Taxes- for Ig93 and EubEeoupayable, -----Y_enl ycars, ehich are not yet clue and

i::::"3:i:;.i:;ied or to be Ievied bv rhe coodine counry soric
AE6esaoeniE ievied or to blvater appurtena,i-t"'tii ;i.ll'ji:"iLlu*;::;":i;..t", deriverjne

l;:"i;il':: ;::iiiffi.'t,li:."1^*i irit,',:";;.;',""",."d Aueust
:::: ryi.s ".t" 

- ir,"-i"iti,"li:,i;;!:t,::i:ll:lllll:;, i:""..",'1""!iii"3ii;""i":";i:l: ::: rrehL Lo ;.";i, ;;i;;;i".-Jpe.atu anotribution ot uru"i.i"-"iii.llu-:on'uyun"e, transmtsiion ard dis.
dno powe!, Inl or poPcr tor electric light, Leat

iii:lr;ipi';li"ii;il::ril'-i,ii*ir.niiii:",il,i,;l:1i1,i,,."

;illil5:i",i::lr;trir,":;ii.i;r'iiiT" :i,:i:::":::ijii::., ;;;; :;::!it; 5;:":t..;i3;i:,,::f ;:ltli, ;ii, ;, :il.i.ill"llii::,r,,::;"

ff i;nryiiiiiiij;i':r;;i{i.5lii, iii;ir;r;l;ii'i:iliii'ii
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W

The undersigned, BARBARA GARDNER, a widow dealing with her sole and

separate property, owner of the following described real estate situated in Gooding County,

ldaho, to-wit: '

Lots 3 and 4 N of the access road and
Lots 5 and 1 7 E of the access road on
Buckeye Ranch all located in Section 2T,Township 7
South, Range 13, EBM, il

li

does hereby assign and transfer to David O. Kingston, dba D&D lnvestments hereafter

referred to as "Assignee" 134 miner's inches of water, which is now appurteriant to the

above described land, to real estate owned by said assignee that is described on Exhibit,'A,'

which is attached hereto and made a part hereof by reference. Said water right shall be

transferred from water right No. 36{00038 snake River Basin Adjudication.

DArED \his I 1 day of O"H,g,, 1ss7. I

BARBARA CARDNER

STATE OF IDAHO

County of

NOTA PU LI AHO
Residing at:

I ?Pires'
{f
t1

on *islfla.y o,f W' 1g.g7,before me, the undersigned, a notarypublic in and for said county and stjte, personally appeared eaRenRA cnnorugn, knownto me to be the person whose name is subscribed to the ritnin instrument andacknowledged to me that she executed the same.

lN wlTNESS WHEREOF, I have hereunto set my hand and affixed my officialseal the day and year in this certificate first above written.

)

)

)

ss.

-o_

,9T A-lo

1ClL

VAR
o

OF \0WLN\GARDN ER.A
My Commi
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Exhibit "A-

Township 7 South, Range 13 East of the Boise Meridian, Gooding County,
ldaho

Section 27: Lots 6, 1A,27, and 37, and Lots 4,5, 17, West
ofthe access road , Buckeye Rpnch, as the same isplatted in the officia'r piat ther6of novr ot ricoioin the office of the Couhty Recorder of Goodi;a
County, Idaho;

EXCEPTING THEREFROM the foilowini described par:cer:

BEGTNNING at the southwest corner of Lot 37, Buckeye Ranch, as the tsame is platced in the official plat thereof now of record in the officeof the County Recorder of Gooding County, ldaho;
Thence East along the South line of saidiot 37,';90 feet to the TRUE ,,

POINT OF BEGINNING;
Thence East along said south line to the southeast corner of said Lot 37;Thence Nonh to the Northeast corner of said Lot 37.
Thence in a Northeasterly direction to a point on the North line of Lot 26 ol'the Buckeye Banch, 920 feet East of the Northwest corner of Lot 27of the Buckeye Ranch;
Thence west arong the North rine of said Lot 27, 305 feet;
Thence in a southwesterry ciirection to a point 2go f;et ;ast of tne !

Southwest corner of said Lot 27; vr r'rv

Thence in a southwesterry direction to the TRUE porNT oF BEGTNNING.

Township 7 south, Range 13 East of the Boise Meridian, Gooding county,ldaho
section 2g: Lots 7 through 15, incrusive and Lots 2g through

36, inclusive of the Buckeve Ra.nch , according tothe piat, thereor on iiie in the oirill-oi tn.. County Recorder of Gooding counti, iiJnri
EXCEPTING THEREFnO/M that part of Lots g, 1o and 1 1 0f Buckeye Ranch
according to the plat thereof on file in the office of the County Recorder of
Gooding County, ldaho described as follows:

BEGINNING at a point on the North boundary of Lot 4, section 2g, which
point is West 660.00 feet from the Northeast corner of said Lot 4;

Thence south 214.oo feet to a point in the existing fence;
Thence South oo"12'west along said fence line 17s.70 f".u
Thence west 345.80 feet to a steel pipe set on the East bank of the

reservoir of Lower Salmon Falls Dam;
Thence continuing west to the River Bank, according to the original GLo
Land Survey;

.t..{

il
4.,
!
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EXHIBIT 'A' Conrinued

Thence Northerly following along the river to the point of intersection withthe North boundary line of Lot 4;
Thence East to the pOINT OF BEGINNING. .

ALSO EXCEpflNG the North 20 feet of the s1/2 0f the NW1/4, sectio n 27,and the sE1/4 of the NE1/4 and the East s4g feet of Lot 4 of d"ition ze,Township 7 south, Range 13 East of the Boise Meridian, to,. ,o"Jpirpo"".
as set forth in Deed to Hagerman Highway District, a Municipd C;;;ation{of ldaho, dated June 6, 1gs1 and recorded october 16, 1981 in Bookl;:'I
Deeds Page 1 82.

1?ra91B
STATE OF IDAHO COUNTY OF GOOOING

Filed for record at he request

-09-r,i,n:
I

Fr'

l\ r.it
j't

Ey

frD



Trl

2 east of this last pond and very near the Snake River.3 e. Okay. And does that have fish in it?4 A. It does. It probably has the largest
5 population.

6 Q. And what kind of frsh?
7 e,. Those are trout and bass.
8 e. Okay. The last two photos, you referred to9 two ponds on ExNbit rz which you;"u circled on thet0 left-handside.

11 Whatrs your understardir,g of how long those ponds
12 have been there?
13 e. WelI, there are - from my discussion with
14 Barbara Gardner, she indicated they were there in the
15 1920s.

16 e. Okay. Do you have any neason to believe
17 they were not there?

s a larger pond that's further to the

able &o substantiate that from
and people who have lived here. Not

nuny go back !o the eady Twenties, but their parents
did.

Q. Exhibit 20, what does that show?
l. 20 is just another shot of the same lake.
Q. And Exhibit 2t?
A. That's a little further out and the same

Page 304

24

18 A. I've been
19 otherneighbors

2t

I A. That,

Q. Ilave you corsulted with anybody or had
anybody look at this in order to determine how many
acres you have and how much is irrigated?

e. No.
6 e. Ilaveyou coruulted _ haveyou hired
7 Doctor Brockway to do that for you?
8 A. Yes, to de0ermine the amount of need and
9 use.

l0 a. What have you done in order to provide himll with information such as the way the property has been
12 historically irrigated?
13 e. Essentially I put him in contact with
14 previous farmers so that he could talk about their flow
15 rates, the crops that have been grown on that farm, and
16 the data.

17 e. And who have you put him in touch with?18 e. Dan McFaddan primarily. He farmed it longer
19 than anybody else.
20 e. Do you know about when he farmed it?2l a. He farmed it from 1976 to 19g6.22 e. Okay.
23 a. I believe the Gardners farmed it after
24 that. I'm not sure. It,s prior to my onmership.
25 e. Let me ask you a question about these water

I
2

3

4

5

a. I'd have to look at the deed to be honest.

Page 306

2 e. Where does the water go once it leaves thef ponds?

4 e,.It goes into the Snake River.
5 THE COURT: Are Exhibits 19 and ZO and}L
6 all shots of the same -

Q. And how much there would you own?

7 l. The same lake, yes, your Honor. It goes
8 right out -- there's a diversion right here.9 MR. BROWN: Okay. I would offer 16 throughto 2t.

11 THE COURT: yeah. Wirhout objection,
12 Exhibits 16 through 2l areadmitted.
13 (Ctaimant Exhibits 16 thru 2l ADMITTED)L4 a. (By MR. BROWI9 Referring you now to
15 Exhibit ll2, canyou tell me how _u.f, of the ground on16 that property is irrigated?
17 A. We've claimed 129 acres, and I think it
18 approximale - some years there,s maybe slightly more
19 than that. Some years it,s less.

a. Okay. Let me show you an area referred to,
identified.in brorvn as the ptace of *" of ightNo.Ii

Do you own any of the property there?
e. Yes.

Page 305

23

25

20

22

1 large pond.
split into K, L, and M. you
morning about how those rights

5 q. Can you tell me what your understanding of
: *1, you wene acquiring when you obtained part of the J7 right from Miss Gardner?
8 a. I acquired, first of all, I think it,s the B
9 right. And subsequently I was totd by Mrs. Gardnerl0 that there was additional water, and that she wasll wanting to convey that to me for the needs other than

12 those that had been conveyed to others.

24 e. Okay. So, in other words, you said that she5 would convey it first to the others to get more than an

307

I rights splits. J has been
2 heard the testimony this
3 were split.

think

l3 o. AndOkay when you I'other thans:ly what had
4 been toconveyed canothers, you explain that?

15 A IWell that she was thatconcerned
l6 the haddepartment allocated one inch acre Iper &d,
7 toldthink, me that she felt like she couldn do, deed

18 more thanany that until wasthere the adjudication
19 knowhad, you concluded. And once wasthat concluded,
20 that the rights, whatever wererights determined,
2l thatanything was not decreed to others because I was,1 the landownerlargest should be con to andveyed [€t

would23 be.

4 a. Yes.

Duane J. Schneberser Page 304 - Page 307
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1 irrigation. The others, Mr. Simcoe and Babington, have

2 used a pump.

3 O. And numo out of what?
a.r.@.
5 Q. Are you familiar with what werve referred to
6 as the Harlan Bell right, No. 019?

7 A. Yes.

8 Q. Do you know who Harlan Bell was?

e e-lg5_srlfeEgr.
l0 Q. And do you know where that water was used?

ll A. It was used on -- we had 30 acrps in here.

12 I forget the lot numbers of the Buckeye Ranch. And we

13 irrigated that.

L4 MR. BROWN: Could I have Exhibit 12,

15 please?

16 a. (BY MR. BROWI$ Okay. You've indicated that
17 part of th. 1-8jlEg!F u* T-u4 -glt II":bo Bull't
18 DroDertY.

<+_l__.19 l. uh-huh.
20 Q. If you look at Exhibit 12, you'll see that a
2l couple areas in yellow arc highlighted.
22 l. Yes.

23 Q. Has that ground been irrigated?
24 e. Yes, it has.

25 q. And was it irrigated before the last ferv

Page278

I A. It enters our property here and follows

2 around this field there and down. It's there, then on.

3 e. (BY MR. BROWI9 Does it continue down?

4 \. It goes to here and goes into a pipeline,

5 and goes down this way between Mr. Kingston - or just

6 south of Mr. Kingston's property.

7 Q. Okay. Now, for how long have you been

8 familiar with that ditch?

9 A. Well, I used to fall into it a lot.

10 Q. Can you show the court - you indicated the

1l house - excuse me. You indicated the house you gnew

12 up in.
13 Where is that house on Exhibit 11?

14 e. It's about right - I believe it's right

15 there, ttnless I'm turned around.

16 Q. From the point you indicated the Buckeye

17 enters whatts Edna Rea, your mother's property now --
18 a. uh-huh.
19 Q. - how far is it to Billingsley Creek where

20 itrs diverted?

2l n. It's got to be approximately maybe four,
22 four andahalf miles, something in there.

23 Q. Now, you indicated that it runs now down to
the property line on the south end of Kingstonrs.

e. Yes.

Page276

Q. Can tell me did it used to run
onto the southern half property?

3 The

4 small inigation ditch came above the house. And we

5 irrigated the pasture where Mr. Harbison is, all along

6 there. But the main part of the ditch came over the

7 hill back there and followed the road now down; and it
8 came to essentially the same area and went south to tle
9 river. And the Hunt Ditch came from Riley Creek over

10 and joined it here. And they joined there and went
11 west to the river.
12 q. And were there any other ditches coming from
13 Riley Creek over to ner your property or Simcoe's

14 property in this area?

15 e. There was a pipeline that came across the

16 0op and put water on this top area up in here. Where

17 am I at? Over in here, this area.

18 Q. Okay. Do you know what became of the
tl pipeline?

20 e. It fell into disrcpair and was abandoned in

q. And how have the properties including
n@ets and Babington's and your mother's received

water since that time?
e. My mother's has always been gravity

Page277

I years?

2 A. I can remember that south of the house was

3 irrigated. And I - we moved from that property when I
4 was 5 years old. But that's - out on that pasture is
5 the flrrst place I learned to ride a horse. An4[ was

6 sreen and irrieated at that time. tti. il* U"-"fof tU"+
7 old barn. And it was green and irrigated at that

9 Q. Okay. Let me ask you about if you see what
10 exhibit - can you tell what Exhibit 13 represents?

11 e. Well, yeah. This is the pasture south of
12 the house. And this is the pasture, and

13 Barbara Gardner's house is over here.

t4 O. Okay. trield No. 1 above the Buckeye Ditch
15 on Exhibit lil, has that historically been irrigated?
16 e. I never saw weler on that. But there was

17 evidence of old wooden checks, comrgations, ditches.

18 Q. Is it irrigated today?
19 e. This is all Tom's? Or is part of it
20 Mr. Simcoe's?

2L a. L€t me refer you to Exhibit UL. Within the
22 plte of use for Mr.Ilarbison, therers a freld
23 identified as field 6 for3 acres.

24 Is that irrigated?
25 e. I don't know that it is today.

PageTI9

8 time. hauled off from it.

Page276 -Page279
Duane J. Schneberger
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3 MR. BROWN: yes.
4 TIIE COURT: Mr. Bell, referring to
5 Exhibit 13, there's a parcel that's been indicated as
6 parcel 1.

7 Is it your testimony that you have or have not
8 seen waler on that parcel?
9 e. Historically, I haven,t; but Mr. Simcoe,

10 when he put in his pump irrigation system, included
11 partofthat.
12 Is that right? I think that's right.

Exhibit 12 there is an ASCS field tabeled No.3 for
4.1 acres within the place of use for right K.

a. Yes.

13 TI{E COURT: Well, don,t ask him.14 l. Okay.
15 a. (BY MR. BROWIO And the other parcets have
16 b€en?

L7 e. Yes.

18 Q. Now, let me ask you about this area. On

22 e. IIas that been irrigated?
e. A lot of it - yes. Bob Gardner used to

24 keep his horses there; and at that time he irrigated
25 lt.

Page 280

Irt me clarify something,

19

1 THE COURT:
2 Mr. Broqm.

q. You're indicating the area circled in

13 e. OL:ay.

14 THE COURT: Okay. Wait a minute.
15 Mr. Bell, you.re testifying that the entire area
16 outlined in yellow, including the area outlined in
17 purple, was decreed to whom? The Buckeye Ranch?18 MR. BROWN: He,s saying that entire area is
19 what comprises the ranch.
20 THE COURT: Okay.
2l e. The 1884 water right. And there were two
22 other owners in the Buckeye, the H. J. Bell and the
23 Ananda Gooding right; but they were all -_
24 a. (BY MR. BROWI$ Okay. Those thrce rights.25 A. Yes.

3

4

5

6

7

8

9

0

I

entire area.

Page282

was
4,,

referring
7

A.

Q. Okay. The entire ranch. Youtre
what area in reference to

this

Ya. outtt me entirethetelling anea youtre
thethatsaying entire anea lnoutlined yellow

,|anea

e. Yes. And including
that isn't, this area in here.

, including part of it

outlined in purple?

I
I

1

2ta

L2 A.

I Q. Okay. So that 4.1 acres was irrigated.
2 This 18 acres in this -3 e. Yes.

4 Q. - labeted as M and the other property to
5 the left tabeled as ..

n. LorI.
A. -H.E-L-L?
A. Yeah.

a. H-E-L. Has that property historically been
irrigated?

e. Yes.

Q. And you indicated that these properties were
irrigated from a pipeline until someiime when water
began bcing used out of the Buckeye?

e. Yes.

Q. Okay. Do you know if the ditches which
provided water other than the Buckeye were decreed to
the same places of use as the Buckeye 03 and 05 and 019
rights?

a. It is my understanding from reading an
interpretation of the In0ernational Mortgage and Loan
that they were.

Q. Okay. What is it that you understand?
e. That they were -- that the water was

25 adjudicated to the entire ranch.

Page 281

L2

t3

74

15

16

6

7

8

9

t0
11

2L

22

t7
18

l9

e. They all have the same priority date?
e. Yes.
q. They all used out of the same ditch?
e. Now --
Q. Out of Billingsley Creek? Are they all used

out of the same canal out of Billingstey Creek?
A. Now, part of it was from Riley Creek.
Q. Okay. And that was part of what?
a. Well, all that on top of the hill originally

was decreed from Riley Creek.

Q. Okay. But historically in the last 20 years
or so the water to thee places rverre discussing today
has all corne out of the Buckeye?

14 e. Yes. That's correct.
15 e. Explain to me, if you can, how you can have
16 water from Riley Creek and water from the Buckeye and
17 how that's changed?
18 e. Well, it,s my understanding that there was
19 water sources from both directions; and that the ,32
20 decree, they were deemed as the same soun
2t e. So they could be used out of"itt""Tnu. )22 e. They could be used out of either one. _r/23 MR. BROWN: I would ask the court to take
24 judicial notice of the New lnternational Mortgage
25 decree rights I and 2 out of Riley Creek all to the

283

I
2

3

4

5

6

7

8

9

l0
11

L2

13
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Steve Clelland
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1341 North Fillmore, Suite 200
Twin Falls, lD gg301

May 1S,2001

Patrick D. Brown
Attorney at Law
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1

RE:

Dear Steve

2.

Subcases No. 36-00003, 0S, and 019

Enclosed 
it"]lt" following additional materiars that may herp you understand theSIii::11".';l'J;J;,g]en uooriihl"nature ano extent or ownership ind use or the

1 
5fffiiJ"#$13},,]l'r"i+!; lff''n,on, 

Kinssron, simcoe and Rea/Beil rrom

3

4

5

Ii" H tr il ;J 
jtT 

H?, ;:flltii,'+'il r ; ?il,iffi ? i : !? s: flxil., ai. 
a r r i ve d a,

F"T'ryit 
of Bell regarding measurements, Tr. p. 295, r. 9 throug h p.297, r.2s.

5';:#:;:t:il?!'i ror simcoe and Babinston dated May 11 , 2000 by

lJ;t"tu 
of flow measurements by steerhead Engineering, dated 6-7-98. (Tab

chart of Harbison fierds and carcuration of acreage. (rab 30)
Testimony of Kino,ston_regarding fish propagation, Tr. p. 300, r. 1 through p. 304,t. 23 and rr. p, gis, t. z iri,"rgh"p .'irr, t. ,.,. (Tab 31,1

lf you have any questions, please give me a call.

6

7

pdb/tt
enc.

109 SOUTI{ ADA]
pHoNE, ,J','-;;lii,i : ll,1)T; :?ii;; 83338



V. BELL EXCESS FLOW ANALYSIS AND SENSITIVIW
Brockraray Engineering, PLLC 6/8/98
On-field diversion requirements
Hagerman ClFl, 80o/o probability level, no ditch losses

Base field data:
Acres in soiltYPe:

Fie|d KEB KOB
Slope Run Funow FurrowTotal

acres
6.7
1.0
2.9
2.2

0.02
0"02
0.02
0.02

IN/AC

Fur flow

2.$
2.5 r"

2.5

5.47

24
3.83

flow
6.7
0.6
0.0
0.0

0.0
0.4
2.9
2.2

1

2
3

4

200
230
190

24
24
24
12

'l' 4
,i, 3
:J

Total 12.8
Base case: Allalfalfa, parameters as above
Base duty: CI.51 cfs = 1.gg in/ac

Range of computed diversion rates based on peak period consumptive use
Set times in hours, furrow flows in gpm

CROP: ALFALFA
cFs IN/AC

Furflow
Set time

12
0.25

1.64
2.27

CROP: DHYBEANS
cFs IN/AC

Set time
12

time
Furflow 24

0.

-5
:.4rtrr

. .q..,i

ti
Fu24 r

3
5
7

0.50
0.83
1.17

2.93
3.27

0.gB
1.63
2.29

r.1#"
-l--.m{-

flow

I

5
7

,,.it'

Fu r
3
5
7

3
5

3
5 4.56

6.38

3.19
4.47

9.11

ffi
GROP: PASTURE
cFs

1.17
1.63

Set time
12

0.82
1.14

J .,,,
j,r*'

Settime
Furflow

Notes:

24
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KINGSTON EXCESS FLOW ANALYSIS AND SENSITIVITY

Brockway Engineering, PLLC 6/8/98

On-tietd diversion requirements
Hagerman ClR, 80% probability level, no ditch losses

Base: All alfalfa, 24-hr sets, 5 to 7 gpm funow flows

Base duty: 5.29 cfs = 2.07 inches/ac

Totalac: 1Q7.9

Flange of computed diversion rates based on peak period consumptive use

Set times in hours, furrow flows in gpm

CHOP: ALFALFA
cFs IN/AC

Set time
12

Set time

Fur flow 24 Fur flow

3 I 2.73
4.55
6.37

3

2.28
3.19

0.89
1.25

CROP: DRYBEANS
CFS IN/AC

55

Fur flow

CROP: PASTURE
cFs

Furflow

Set time
12

6.40
8.96

Setlime
1

2.82
4.74
6.58

24
7.68

12.80
17.92

5.64
9.40

13.16

IN/AC

Fur flow

Set time
12

1.50
2.50
3.50

time
12

't.10

1.84
2.57

24flowFur

1.07
1.78
2.49

3.00

24

9.67
5.14

3
5
7

,5

5

2424

:!

i!
'::

,i'

,a ,.

3
5
7

3
5
7

Notes:
lnsufficient application for Al{alfa, 3 and 5 gpm flows, 12 hr sets

EXHIBIT

It
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BABINGTON EXCESS FLOW ANALYSIS AND SENSITIVITY

Broclcruay Engineering, PLLC 618i98

On-lield diversion requirements
Hagerman ClR,80o/o probability level, no ditch losses

Base field data:
Slope Run Furrow Set FurrowAcres in soil$Pe:

KEB KSC

0.60 ,

1.00
1.40

Total
acres llow

0. 9.3
3,7 3.7
2.9 2.0

2.8 8.4
Total 23.4

Base case: Allalfalfa, parameters as above

Base duty: 1.29 cfs = 2.76

5
4
3
4

1

2
3
4

2.5
2.5
2.5
2.5

9.3
0.0
0.0
5.8

1.20
2.00
2.80

24

0.02s
0.025

0.1
0.025

inlac

IN/AC

Furflow

IN/AC

2;99

time
12

5.77
8.08

time
12

2.48
4.13
5.78

4.27
5.98

4.96
8.26

11.57

500
244
140
290

12
12
24

Flange of computed diversion rates based on peak period consumptive use

Set times in hours, funow flows in gpm

CROP: ALFALFA
CFS IN/AC

Set time time

Furflow 12 24 Fur flow 24

24

5
7

tr

7

Fur

5
7

5
7

3
5
7

CROP: DRYBEANS
cFs

Settime
12

1.62
2.70
3.78

CROP: PASTUFE
CFS

Fur llow
$et time

12

i .:'

.,i:

::
. ^,rr.:: : '

! t{"r;;;' ,'i';;,,
: / r' €L..;:]:,',a,..,,,.

5.40'i:sa'

2.32
3.87
5.41

2424

1.16
1.93
2"71

Notes:
lnsuff icient application f or
Alfalla, '12 hrs, allfurrow flows

5

I

EXHI



SIMCOE EXCESS FLOW ANALYSIS AND SENSITIVITY

Brockway Engineering, PLLC 6/8/98

On-field diversion requirements
Hagerman ClR, 807o probability level, no ditch losses

Base field data:
Acres in soiltYPe: Slope Run Funow Set FurrowTotal

KEB acres
4.8 21.3 30.0

IN/AC

IN/AC

Fur flow

0.015
0.0't5
0.015

460
260

time

24
12

4
4
4

2.5
2.5
e.5

2 25.4 0.0 0.0 25.4

3 3.1 0.0 0.0 3.1

Total 58.5

Base case: All alfalfa, parameters as abova

Base duty; 2.56 cfs = 2.19 in/ac

Range of computed diversion rates based on peak period consumptive use

$et times in hours, funow flows in gpm

CFOP: ALFALFA
GFS INIAC

time time

Furflow Fur flow 2424
L'

5
7

1.69
2.36

2.03
9.38
4.73

1.44
2.A2

time
12

2.68
4.45
6.23

time
12

1.92
3.21
4-45

1.74
2.89
4.04

3

3

3

]'

1l
f{CROP: DRYBEANS

CFS
set time

Fur 12
3.13
5.21
7.29

GROP: PASTURE
CFS

$et time
Fur flow 12 24

!'

:r-

!:

Fur24

:

lz:n2..

fi.42
,"14.58

8.91

3.85
6.41
8.97

7

7

24

2.25
3.75
5.25

4.5
7.5

10.5

Notes:
lnsuflicient application lor:
Alfalfa, S gpm, 12 hrs

ExHrBrrji'
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1 deeermining factor in a case like that. And there are
2 cases where wild flooding is preferable.

3 O. My next question is: Are these types of
4 s. -rns commonly used in ldaho?
5 A. All thase types?

6 Q. Yes.

7 A. I would say all except No. 5, the drip and

8 the subsurface. The drip is used occasionally in, for
9 example, nurseries, tree farms.

l0 Subsurface is really classified as an

11 experimental system. ltnd it isn't used very much.
12 Q. Are you familiar with water use generally in
13 the Hagerman Valley?
14 A. Yes.

15 Q. In the Hagerman Valley are the first four
16 systerns all utilized?
L7 THE COURT: Mr. Brown, make sure you speak
18 up so we cian get you on tape.

19 a. (BY MR. BROWI$ Are all of those, the top
20 four systerns utilized in the Hagerman Valley in your
21 experience?

22 e. To my knowledge, they are except perhaps for
23 the linear-move system. I'm not aware of any. There
24 may be some.

25 Q. Okay. Now, f want you to assume that part
Page 412

I of your opinion today is to address, I guess, what
2 water, what the reasonable irrigation requirernents were
3 when the rights were established. And I'll represent
4 to you that they were established in the late 1800s,
5 around the turn ofthecentury.
6 Which of those systans that you've listed there,
7 if you know, would have been utilized around the turn
8 of the century? Ul,; sfe f ,rt
9 A. Around the turn of the century there was nb

10 power, electric power. So the most common method, as I
11 understand it, at that time was wild flooding. But
12 the.re would have been some furrow irrigation.
L3 a. Tell me how do you furrori'irrigate a fretd
14 without modern appliances such as gated pipe or -15 l. You can do it. You can do it with a lot of
16 hard work, shovels and boards.
17 You can have a dirch that has cu0outs in it, just
18 openings in the ditch itself. And you can regulate the
19 flow out of those using boards that you stick in the
20 cutouts, shovels !o make earth dams !o move the water
21 where you want it. It's a lot of hard work. Gated

: makes it a lot easier. But it can be done.

Q. Can you tell me how much someone would use
uing dirt ditches and cutouts in terms of furrow
flonns? How much water would they run through a

94"+t}

ry

I furrow-
2 A. Through an individual furrow?
3 Q. Yes.

4 A. It's really not - you're not able to
5 determine exactly how much goes in each individual
6 furrow under that scenario.

7 Q. And why is that?
8 A. Because it's not - you do not have water

. 9 directed specifically into each furrow like you do with
10 gated pipe and siphon tubes.

11 MR. BROWN: Your Honor, for demonstrative
12 purposes, I would ask that we go ahead and print the
13 exhibit which he has just marked and print the
14 exhibit. And I would offer it as -
15 THE COURT: 38. Exhibit 38. Is that the
16 next one, Debbie?

t7 THE CLERK: Yes.

l8 THE COURT: That's been offered and

19 admiued for illustrative purposes.

20 MR. BROWN: Your Honor, let's save that
2l photo. And if he could erase the one on the other
22 side, if we can just turn the board around, he may want
23 to come back to that.

24 (Claimants Exhibit 38 ADMITTED)
2s a. (BY MR. BROWI$ Okay. Now, we've talked

Page 414

1 about what ET is and what efficiency is. I want you to
.,

3

4

5

6

7

8

9

10

11

t2
13

t4
15

16

L7

18

19

20

2l
22

23

24

25 q. Okay. So you would need all those crileria

the maximum efficiency range was 80 - was it
87 percent for pivot?

Would it be a generally accepted practice to say
that if somebody was getting 90 percent efficiency
based on testing or getting 40 percent based on testing
with a pivot that they were using too much or loo
little water?

e. Yes. The efficiency criteria would be
generally accepted in the field to make a

determination, a broad de0ormination of appropriateness

of waler use for various syslems.

Q. Assrmre I told you that a partictlar field,
though, had a 30 percent efliciency. Could you fim
that - and I told you what type of system.

Coutd you from that tell me whether that person
was using too muctr or too littte water?

I ! could make an estimale if I knew the other

would
you

and

size of thefactors involved, such as soil

of the
farm

whether or not these that yourve

a scimtist in the field

Page 415
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I in order to come up with a valid opinion?
2 A. Yes.
3 Q. Noq tell me what the easiest wry to
4 explain - I want you to -5 TIIE COURT: Mr. Broum, it might be hetpful
6 if we write up those input variables that he just
7 explained.

8 MR. BROWN: Okay. Why don't we _ could
9 the witness be handed Exhibit 32? Maybeit would be

10 helpful to refer !o that where therc are, I know there
11 are input variables listed.
t2 THE WTINESS: Thank you.

a. (BY MR. BROWI9 What I want to do at this

18 if you could use Exhibit 32 to explain
19 the analysis, how the model works.

e. Perhaps if I ran through the various inputs
21 to the model and explained how each one of those fits
22 lrnta the picture?

a. Okay. Not only do f want to know what
information, what inputs you utilized, but I want to
know what assumptions you had to draw at the same

t4 havelllpoint andgoyou through explain thegenerally
15 these
16 areOrat tndaimd this case We cantoday. go
17 bad( later go vidual butnumbers;

howgenerally

Page 416

l3

I e. Letrs go back to the exhibit on the other
z side of the board for a moment.
3 THE COURT: Just push ,advance.,

4 For the record, we,ll be refening to what has
5 been marked and admitted as Exhibit 37.
6 e. (BY l''IR.. BROWN) Could you jusf to hetp me
7 refer to the proper document, write rExhibit 37"
8 somewhere on that board.
, @rscussroNHAD OFFTTm RECORD)
l0 a. (BY MR. BROWI$ Okay. Now, you indicated
1 1 that you have done a sensitivity analysis.
L2 Does that sersitivity anatysis take in different
tr kinds ofcrops?
14 l. Yes.

15 a. Okay. Explain to me how your ET would vary,
16 if it does, with different kinds of crops.
l7 e. The -
18 q. And it may be hetpful to refer to _ I note
19 on Exhibit 32 you've identified pasture, dry beans, and
20 alfalfa.
2l e. Right. The evapotranspiration of a crop
22 varies from crop to crop. It varies because, number
23 one, certain crops just use more water. It,s just the
24 physiology of the crop itself.

Number two, crops have different rooting zones.25

Page 418
1 time.
2 Is it possible simply to go down starting on the
3 first line of the Exhibit 32 andaddress each notation
4 on that page so that we can alt follow what you,re
5 talking about?
6 A. You're referring to which line?
7 Q. What I'm swgesting is maybe we can do it in
8 an order according to the exhibit, starting with _ you
9 know, the first line says lBell excess flow analysis

10 and sersitivity.s
11 e. Okay.
L2 Q" Explain to me what an excess flow and
tl seruitivity analysis is.
L4 e. Okay. The excess flow analysis is an

18 is because it may or may not come out in excess of the
19 typically allowed value of I inch, I miner's inch per
20 acre.

2L The sensitivity part comes in because the inputs
are somewhat uncertain. Some are more certain than
others, but they are somewhat uncertain. So the
sensitivity analysis was performed to see how the

5 amount of water needed changes with changes in inputs.

417

needs to ona
The reason it 's called excess7

!o determine how much water
16 an field to grow

1 For example, alfalfa roots down to, oh, about five feet
2 below the surface. Dry beans, on the other hand, and
3 pasture root down to approximately two feet maximum.
4 So those crops that have the shallower rooting depth
5 have less water avaitable to them because the soil can
6 hold less in two feet than it does in five feet.
7 Another difference between the crops is the
8 seasonal use pattern. Alfalfa, for example, has a
9 fairly uniform shape ofuse over the year. It starts

l0 out low, peaks gradually, and goes down toward the end
1l of the season. Beans and other crops may have a slower
12 start time, and then a sharper peak in the middle of
13 the season around July, and then down sharper loward
14 the end.

15 e. In other words, you're referring to a peak
16 ET; is that ..
17 A. I'm referring to the seasonal pattern of
18 evapotranspiration.

19 Q. When you refer to a npeakrr youtre referring
20 to what?
2l A. I'm referring to the general peak water use
22 which @curs usually in July, at the hottest point of
23 theyear.
24 e. Explain to me how those different crop
25 characteristics impact the diversion requirements.

Page 419
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1 evapotranspiration rates, and rooting depths in
2 particular.

3 Q. (BY MR. BROWN) Now, letrs work down
a Exhibit 32. You indicate that on the third line itrs
5 on-field diversion requirrments.
6 A. Yes.

7 Q. Whatrs an on-field diversion requirernent?
8 A. That's the diversion requirement which is
9 necessary at the field itself, not taking inlo account

10 any losses in a dilch or other oonveyatroe u&ich may

11 have been used to bring it to the field. It'sjust on

12 the field.
13 q. Okay. And it says "Ilagerman CIR.[
t4 What is Hagerman CIR?
15 a. That refers to the Hagerman consumptive

16 irrigation requirement, which is the data compiled by
l7 Allen and Brockway in their 1983 report. That data was

18 used in this analysis. It's assentially the

19 consumptive use of the crop.

20 a. Is it a generally accepted and published

21 report?

22 e. Yes.

23 Q. It says r'80 percent probability level' next
24 on Exhibit 32.

25 What does that refer to?

Page422

1 A. If a crop simply usss more water because of
2 its physiology, that is obviously going to have an

3 '' 'rard impact on the amount of water that you have to

4 r on. On the other hand, if the crop can root down

5 farther to get at a reservoir, if you will, of more

6 water, that will tend to have a downward pressure on

7 the diversion requirement. The seasonal pattern may

8 also have an effect because the peak may be higher for
9 a particular crop even though the average may be

10 lower.
1l Q. When you mentioned some crops before, you

12 said that atfatfa was different than beans and pasture

13 becaue of the depth of the roots in part.
14 a. In part, yes.

15 Q. In other words, the alfalfa has deeper

16 roots?

It A. That's correct.

18 q. Okay. And then you mentioned other factons

19 such as physiology. But my question pertains to those

2l
three specific crops.

Given what you've said, is it fair to say that
alfalfa would use - have a lower crop irrigation
requirunent, psk requirement than beans or pasture?

a. You can't make that general statement

without knowing more about, in particular, the soil
Page 42O

I water-holding capacity. Because even though alfalfa
2 roots down, it also - roots down deeper, it also has a

3 greater evapotranspiration rate. So there's two
4 offsetting factors. You need to know more

5 information
6 Q. Soyouhaveto lookateachtypeofcrop to
7 know which one would use more in a given situation?
8 A. Each type of crop and the soil type.

9 Q. Okay. Now, you, I note, on Exhibit 32, you
l0 list the three crops we've talked about.
ll a. Yes.

12 Q. Can you erplain to me why you selectd those
13 thre€ crops?

14 TIIE COURT: And what are - I don't have

15 that sheet; so what's, what are the crops?

15 MR. BROWN: Well, €xcus€ me, Your Honor.
t7 I'et me - I believe I have -
lE A. Those three crops were selected for really
19 two or three r€asons. They're typical crops grown in
20 southern ldaho. They're crops which are, to the best

21 of my knowledge - they're crops which have, to the

22 'of been historically
23 ^the

And they're crops which have a fairly
wide difference in characteristics, in

ol

3 This was published in a, what, a 1993 report?

4 A. I believe it's '83, Your Honor.
5 THE COURT: What was published again?

6 A. The crop evapotranspiration estimates for
7 Hagerman.

8 THE COURT: 1983?

9 A. I believe it's '83.
10 THE COURT: Okay. Go ahead, Mr. Brown.
l1 a. (BYMR. BROWI$ Now,Iwas askingwhat
12 E0 percent probability level refers to.
13 I Right. The crop evapotranspiration is
14 expressed in terms of monthly averag€s. It's one value

15 in May. It's e little higher in June. It peaks in
iO July or August, and then heads doum loward the end of
17 the season.

18 The 80 peroent probability level - well, let mo

19 go back. That's a monthly sverege. That will
20 obviously change from year 3o year. One year may be a
2l hot year. One year may be a cool year. So ifyou
?2 look, for example, et ell of the July, all of the Julys
23 that we've had and you look at what the crop
24 wapotranspiration was in July, there will be rn
5 average. But then there will be high yeers; end then

Page423

Mr. Brown, can we back up on1 THECOURT:
2 that for a moment?

Page 420 - Page 423
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1 there will bo low years. And there will bo kind of a
2 scatter around, an average.

3 So the 80 percentprobability level refers to
4 tqking, adjusting the average monthly ET upward so that

5 80 percent ofthe values fall below that level. So, in
6 other words, in simple terms it's the crop

? evapotranspiration which will be exceeded in two out of

q. In other words, in determining what the full
10 amount of water a penson needs in order to not stress

11 their croln, you have to determine a maximum, I
12 pnesume, correct?
13 r. The -
14 Q. Explain -
15 e. For the crops never !o be stressed.

16 q. Okay. Now, explain to me the relationship
17 between avemge figurc and higher figures again. In
18 other words -
19 e. Okay.

20 Q. - you indicated Allen and Brockway has a

21 monthly average figure.
ZZ I Yes.

23 q. Okay. You didn't rely - you didnrt utilize
24 a pure monttrly ayerage figure in your analysis?

25 e. I do not utilize the monthly figure in the

Page 424

t have seen it yet. So you can adjust it upward, say,

2 from 80 percent to 90 percent, or 95 or 99; but there

3 isno l0opercent.
4 Q. Okay. Is there - you mentioned that yourre

5 being corservative in utilizing an 80 percmt
6 probability level.

7 A. Yes.

8 Q. And you mentioned that you would expect two
9 out of ten years a penion would be using more water

10 than you analyzed given the inputs you utilized?
ll A. That's correct.

L2 q. Okay. So, in other words, yourrr not here

13 today trying to telt the court that, you know, all
la imaginable circumstancrs of any time, this is what they
15 need. Youtve been more conservative.
16 A. That's correct. There is a 20 percent

17 chance in any given month, in *y given year that the

18 water use requirement will exceed the water that you

19 have.

20 Q. Okay. Now, it says "no ditch lossesl on
2l Exhibit 32.

22 e. Yes.

23 q. What does that mean?

24 A. That means that either in the dilch which
25 brings the water to the field or in the on-farm ditches

Page 426

1 analysis; but the monthly figure is used as a base line
2 to adjust upward to arrive at the 80 percent level.

3 Q. And is that a{rstunent done according to
4 generally accepted scientific principles?
5 A. Yes, it is.

6 Q. Okay. Now, you adjrsted upward to
7 E0 percent.

8 Why haven't you a{usted it upwards to
9 100 percent so the people get what they would need all

10 the time?
11 e. Well, the 80 percent is a criteria that may

12 be somewhat arbitrary; but it was selected to, as kind
13 of a conservative value to make sure that the water use

1

15 that the number of times which water use is
16 insufficient is not significant enough to warrant an

17 increase in rate.

18 q. Okay. Assume I told you I want you to
19 analyze this with a peak use as opposed to some
20 probability of the peak use.

2l Is that pcssible?

22 e. Statistically, theoretically it's not
23 possible. Because the monthly ET follows a bell curve,

24 end theoretically there will always be an ET value

25 which will exceed the value you chose. We just may nol
Page 4?5

I themselves it was assumed that those ditches do not

2 seep water; they don't lose water. So this really
3 represents only the water necessary for the crop, not

4 to satisfy any ditch losses.

5 Q. Okay. So you're assuming itrs getting to
6 the field down the ditch and going out of the ditch.
7 A. That's correct.

8 Q. Typically does it take water in addition to
9 the crop irrigation requirernent to get the water to the

10 point where you begin the analysis?

1l l. Depending on the situation, usually ditches

12 will lose some water.

13 q. Okay. The nsrt line says "base field
14 data.rl

15 Whatrs base field data?

16 a. That is the data which was input into the

17 model describing soil types, field sizes, acr€ages, set

18 times, and furrow flows which is used as a base line
19 for a comparison when the sensitivity analysis was

20 performed.

2L Q. Okay. Field data, when you say "field
22 datartt where does this data come from?
23 e. The field data comes from really two
24 sources. One is utilizing the 1987 ASCS aerial photo

25 which shows the field boundaries, gives their estimates
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1 A. Yes.

2 Q. - in addition to the other information?
3 The next column says iKEB, acrres and soil type.n
4 Whatrs KEB and KOB?
5 A. Those are codes that the SCS - it's now the
6 NRCS -- usqs to identify different soil families in
7 a--
8 THE COURT: Could you spell those out
9 exactly what those mean for those of us not so

10 fortunate?

11 e. SCS is the Soil Consewation Senice.
12 That's the old name; and itjust recently changed 0o

13 the NRCS, which is the Natural Resources Conservation
14 Service.

15 a. GY MR. BROWr$ And that's a federal
16 governrnent agency?

l7 a. Federal government agency.

18 Q. Okay. And that federal government agency
19 somehow comes up with soil types?

20 e. They actually go out to the field, take soil
targeted areas, analyze them, and use thst

22 as lhe basis fior their report.

23 q. Okay. And then they prepare a report that
24 tells you what fields have what kind of soils?
25 a. Well, they don't break it down by fields.
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2l

l ofacreagesof thefiel@
2 irrieators. talkine to you. Mr. Brown. about how thev

3 i-igate, where the fieldlare. wbere lhq dilches are.

4 i;ffthis is based both on the ASCS

5 information and on the individual
the

7

8 A. That's correct.

9 Q. Are those kinds of inputs the kinds of
l0 inputs which a scientist would rqularly rely on to
tt give these opinions?

12 n..$ Typically in this field aerial photos

13 such as the ASCS and client information is relied
14 upon.

15 Q. Is it important to utilize client
t6 information or experience in a particular lietd in
17 order to do the analysis?

18 e. In my opinion, it is. Because an aerial
19 photo can't tell you everything. It's important for
20 the analyst to know what's achrallv haorrenins on the

field. whether it's field where the

22 dirches are. soil tvoes.

Q. Okay. Let me ask you to go across the
spreadsheet under base field data and explain, first of
all, on the field what does that rcfer to?
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I A. The field refers to the actual delineation
2 of the components of the farm. They are individual
3 fields which are irrigated from a

a.
5 farmers and from an ASCS photo.

s corr€ct, aL98? photo.

7 Q. Okay. Soyou-
8 THE COURT: I-et me clarify something,
9 Mr. Brown.

10 So on Exhibit 32, Doctor, there are - this is an

11 analysis for Veil Bell, correct?

12 A. Correct.

13 THE COURT: And you've indicated field
14 and - and then thert's a delineation of I through 4;
15 and that mens there were four fields on Mr. Bell's
16 property.

l7 A. Thst's corr€ct.
l8 TIIE COITRT: And you outlined facrors for
tg eachoneofthosefigffi
20 A. Correct.

2L THE COURT: All right. Go ahead,

22 |' ' Brown.

23 a. (BY MR. BROWN) Okay. And I want to eome
24 back to - you said it was a 1982 ASCS photo you
25 utilized -
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I They just break it down according to their estimations
2 ofthe boundaries ofdifferent soil types.

3 Q. You have to get from their boundaries to the
a fields. Explain how you do that.
5 A. Correct. The soils are delineated on the
6 same photo as the fields are. So it's simply a matler
7 of comparing the two photos, identiSing where the farm
8 is on the soils map, where the fields ar€ on the soils
9 map, and estimating the amount of soil in each field.
10 a. Okay. So you did that for each of the

12 A That's correct.

13 a. What does KEB or KOB mean?
14 I Those arejust the codes which the NRCS uses

15 to identiS the soils.

16 a. Okay. And when they identify soils, they -
L7 e. They identiff the properties of the soils,
18 the texture, the water-holding capacity, the depth of
19 the soil beforp you hit rock, and many other factors.
20 All of the possible, ell the known charac0eristics of s
21 soil, they will report.

22 a. Okay. The next column says ntotal acrqt.n
23 THE COIJRT: Wait. I'm not there yet.

24 So - what's the difference betrveen KEB and -
5 what doe,s KEB mean and KOB mean; and what's the
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I difference?

2 A. I can't 0ell you exactly what they mean.

3 They're just ons of the msny cryptic codes that the

4 NRCS uses to identify the soil.
5 Q. (BYMR.BROWN)It'sadassof soil?

6 A. It's e - ys, in a sense it's a class of
7 soil. And it's - for example, for KEB, they will
8 report weter-holding capacity, soil texture, drainage

9 depth and all the other factors.

10 And then for KOB, they'll report a different set

11 of factors because in their opinion it's a different

L2 type of soil. So -
13 Q. So that different soil has a different
14 capacity to hold water in the rooting mne?

15 e. Yes.

16 Q. And other different characteristics which
17 you utilize?
18 a. Yes.

19 q. Okay. Now, maybe it would be good to
20 summarize why you have to look at different, and
2L utilizn different soil classificatiors in your
22 analysis.

25 may have two or more or several soils on the same farm,
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mentioned, have, can

And we

23 e. Different soils, as

I THE COURT: Excellent.
2 Q. (BY MR. BROWI.O And then under the "total
3 acr€srr colurnn, it says "total, 12.8.tt

4 That's the total acres of all the fields that you

5 understand to be irrigated?
6 A. Yes.

7 Q. Okay. The next column, then, is rrslope.n

8 Explain what that is.

9 A. Slope refers to the average slope of the

10 field from the high end to the low end. So it's how
1l much does the field drop versus the distance from the

12 high end to the low end.

13 Q. And that would be a factor, I presume, in
14 determining how much the surface nrnoff is in relation
15 to how much soaks into the soil?

16 A. That's correct. It's a fac0or in
17 de0ermining how long it takes the water to get from one

18 end of the field to the other.

19 Q. Okay. And in coming up with figures for
20 that, what data did you rely on, what information
21 sources?

n. Chieflv we relied on field examinations of
-the sites, also using some published topography maps as
h. 

-'a guide.

Q. And is that the kind of information thatrs
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22

23

24

25

I

1 or naybe two or more on the same field. So it's
2 important to delineate or identi$ the different

3 characteristics of the soil so that the model can take

4 those into account.

5 Q. Arr these soil families or soil
6 classificatiors the type of classifications whith are
7 rrasonably and regularly relied on in the field in
8 order to conduct an analysis?

4gg&ergre.
10 THE COURT: Okay. I*t me ask a question.

11 So, Doctor, the two soil type.s that were

12 identified by SCS or NRCS for Verl Bell's property is
13 KEB and KOB?

L4 A. That's correct.

15 THE COURT: Gotcha. Okay.

16 a. (BY MR. BROWN) And then what do the numbers
17 represent under - in the columns underneath the I(EB
18 and KOB?
19 A. Those are the - for each field, those are

20 the acres of that soil type in that particular field.
21 If I may just do an example, field No. 2 is made up of
22 two soil types. The total acres of the field is
23 L acrc. .4 of an acre is a KEB soil. .6 of an acre is

24 e KOB soil.
2s q. Okay.
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1 regularly relied on in the field to make these kind of
2 analyses?

3 A. Yes, it is.

4 Q. The next column -- tell me what the numbers

5 mean under the "slope" first.
6 A. That slope is in feet per foot, which is,

7 for example, the field drops .02 feet for every foot of
8 horizontal distance. If you multiply that by a

t hundred, you get the percent slope. 2 percent slope.

10 Q. So, in other words, a hundred-foot field
11 would be two feet lower on one end than the other?

LZ A. Correct.

13 Q. r'Run length." Explain what that means.

L4 a. That is simply the distance from the head

15 end of the field to the lower end.

16 Q. In other words, you measure across the
t7 field?

18 a. It's just the horizontal distance in the

19 direction that the water travels.
q. Okay. And what is your source of

2t information concerning the run lengths for these

22 particular fields?

23 n. Primarily, again, using the '87 aerial photo

24 which has the fields on it, verifying that those are in
?5 factthe fields, and scaling the distances from that
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I pholo.

2 Q. Now, how is it that you'rr able to scale

3 dr"'-nces from a photo?

4 . Those, the ASCS publishes those photos at a

5 known scale.

6 Q. In other words, itrs a scaled photograph.

7 A. That's right. It's a scaled photograph.

8 Q. Okay. Determining the run lengths as you've
9 described, is that a generally accepted practice in the

10 field?
11 I Yes.

12 Q. Okay. The next column is "furrow spc.n

t3 Explain to me what furrow spc is.

14 A. That refers to the furrow spacing which is

15 the distance between the individual furrows, the

16 distance between the small ditches which run down the

17 field.
18 q. Okay. And it says n2.5n in that column for
19 each.

20 What does that represent?

2l l. That refers to 2.5 f*t, or 30 inches.

Q. [n other words, therers a furrow every

30 inches?

e. Correct.
q. Okay. "Set timesr" what are thosb?

1 A. The set times are the times -- or the length

2 of time that the water is allowed to be diverted to the

3 field. So, for example, tb 24 *f"* to th" f""t th"t
turns the water into the field and lets

5 it there 24 turns it
6 off.
7- g. Okay. How does set time relate to surface
8 runoff?
9 A. The set time has an impact because the

l0 larger the set time, the longer the water is going to
11 be on the field. And you may have more zurface

12 runoff.
13 You may need a longer set time because the field
14 is longer, so it takes longer for the water to get fron
15 one end 0o the next. You may need a larger set timi
16 because the soil infiltrates a lot, so that you have to
l7 keep water on there for a long time to get that lower
18 end watered.

19 Q. When you say soil, it trinfiltratesr" you
mean it soaks into the ground?

e. It soaks in.
'!. In other words, it won't run across the

r.--J because it keeps soaking down irstead.
e. Right.

a. Okay. What else is that - what else is

+K

#

I part of the relationship behreen a set time and a
2 runoff?
3 A. Well, the set time does affect surface

4 runoff because once the soil profile gets filled up,

5 anything, any water going on the field is mostly going

6 to surface runoff.
7 Q. Is it generally - in your experience do

8 farmers generally have surface nrnofl?
9 A. With gravity irrigation they generally do

10 not because they necessarily want it, but because it's
1 1 a phvsical constraint of that tvoe of irrisation that

12 y ustasa
13 !*"ti*lgi!9g!!oo.14 a. In other words, you can't appropriately put
15 enough water on your field without having some surface
16 runoff.
L7 A. That's usually the case.

18 Q. Set times, the information on set times,
19 what sources did you utilize?
20 e. Prinarily the infqfnution from the

22 practices aud what set times were used for individual
23 fields,

24 Q. Why did you utilize that information as

25 opposed to some other set time figure?
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21 irrisators based on their knowledge of historical

I A. The historical information. in mv ooinion.
2 is tbe.Qgs{ ptinet.e_glthcsf,tjime bqsS_gq the

3 ini&ator' | \powl#ep offuNaJCIngjt,tflklai&pracjisd
+ tenn: _f-o5 tlq y,atgr Jp_get ac, f e$q ggd-sutHpinfl y
5 irrisate the field.+...1:.#

6 Q. Is that a generally accepted method of
7 collecting and utilizing information on set times for
8 people in the field?
9 A. Yes. Utilizing information from people in

l0 tne n

12 the people in the field in order to come up with an
13 analysis?

14 e. In my opinion it is, because over time
15 irrisaiors s"t to koo* th"ir fields rer-r *ell. Th"y

ffich they infiltrate, horv fast the

1? haveto
18 l -
19 sufficient smount of water on the field withoutro;ffi*.*
2l And over time through the process of trial and

22 enor, it's my opinion that irrigalors generally reach

23 e situetion that in practical terms on the field is
24 achievable. So that's why I use actual historical
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information from1l a. Is it important to

25 numbers.
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I Q. Okay. rFurrow flown is the next colurnn.
2 What is furrow flow?
3 A. Tbat refers to the flow which is directed
4 into each individual furrow.
5 Q. Excuse me. Lct mego back. The numbers
6 nnder set time, A and ljl, tell me what those
7 represenL lVhat are those numbers?
8 A. Those are - they're in hours. So a 24-hour
9 set time means that the irrigalor leaves the water on

10 the field, diverting it to the field for 24 hours.
11 a. Okay. AndthesamewiththeUl. Itmeans
12 Ul hours.
13 A. That's correct.

14 a. Okay. Furrow flow. Go ahead and - I
15 didnrt mean to internrpt you.
16 A. Furrow flow is the amount of flow directed
17 to each individual furrow either through a gated pipe
18 with openings at each furrow or siphon tubes. Those
19 are the two practices generally used today.
20 THE COURT: I'm not there on that one,
21 Mr. Brown.
22 a. (BY MR. BROWN) Okay. Maybe you could draw
23 another diagram. And -
24 e. Maybe I should draw a diagram.
25 Q. I'm going to ask you to draw on the diagram

Page 440

r TIIE COURT: Draw big, Doctor.
z A. Okay. This is an aerial view of the field.
3 This is a dirch that mns along the upper end of the
4 field.
5 THE COURT: Why don't you mark on there
6 "dirch.'
7 A. Ditch. Sometimes called the head dirch
8 because it's up at the head end of the field.
9 The farmer comrgates his field by putting

10 furrows ex0ending from the head end of the field to the
1l lower end. And these furrow, as welve discussed, are
12 usually spaced about 30 inches apart. And they'rejust
13 little dirches that go down the field.
L4 a. (BY MR. BROWI$ How big is a furrow?
15 A. Oh, it's about six or eight inches wide.
16 Q. So it's a little ditch.
17 e. It's just a little ditch. It runs down -18 Q. How deep? I mean I know there's a range.
19 a. Oh, there's a range. Maybe four inches
20 deep.

2l So those little ditches are running down the
22 field. The trick now is to get water into each one of
23 those individual ditches. One way is with a siphon
24 tube.

25 So going back to my first diagram, if this is the
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1 as best as you are artistically able a picture of what
2 a siphon tube would look tike and what a picture of
3 what a cutout would look tike.
4 THE COURT: Maybe we should - do we want
5 !o go !o the other advance -
6 MR. BROWN: Yeah. Why don't you do another
7 page.

8 Your Honor, can I ask that we take a five-minute
9 break?

10 THE COURT: Yeah. This is a good time to
11 take a break. Let's take a five-minute break.
L2 (RECESS)

13 THE COURT: Back on the record. We,re
14 currently - Doclor Brockway is on the stand. We're
15 currently discussing Exhibit 32, aad I professed my
16 ignorance as to furrow flow. That's where we are.
17 a. (BY MR. BROWITI) Lct,s explain to the court
18 what the last column entitled trfurrow flow,, addresses.
19 I believe you were going to draw a picture of a cutout

2L e. I believe I was going to make an attempt.
22 If this is the field sloping down from the high end to
23 the low end, we have furrows in this field. t.et me
24 take that field and turn it so that you,re looking from

an aerial view.
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and -

I
7

3

4

5

6

7

8

9

lo
11

t2
l3
t4
15

16

T7

l8
l9

ditch at the head end with embankments, here,s the
water in the ditch. A siphon tube is placed in the
ditch, over the embankment, and lined up with a furrow
so that water will flow by siphon action from the
ditch, over the embankment and go right into the
furrow. That's one method.

Another method -- I'll put that down below
this - is to have a pipe at the head end of the
field. But the pipe has openings in it every 30 inches
or however wide the furrows are. And those gates,
which the openings are called, are opened; and the
water spurts out from the pipe into each individual
furrow. Those are the two chief methods used.

q. And can you also draw for me a, as we
discussed, a ditch with a lateral cutout into furrows?

a. Yes. You may have a ditch - I'll draw it
on this bottom area .. which instead of having the
highly directed methods of siphon tubes or gated pipe,
you just have cutouts in the ditch every so often which
are -- cutouts just mean openings in the ditch where
you can let the water come out of the ditch.

And the water comes out of the ditch, spreads out
like this, and just kind of makes it way into the

24 furrows for each cutout. That,s a less precise method
25 of getting the water into the furrows, but it does
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I Q. Okay. I note down below in your individual
2 analysis for different crops you have a funow flow
3 column in each. Then under the furnow flow it says n3,

4 5 and 7.n

s A. Right.
6 e. What do the 3, 5 and 7 rcpresent?
7 A. Those represent, again, gallons per minute.
8 We used the model to look at how the output changed if
9 we changed this particular uncertain parameter, this

10 particular uncertain input !o the model celled furrow
11 flow. So we varied it from 3 to 5 to 7.
12 e. Can you tell me with any degree of - with a
13 reasonable degrte of scientific certainty what the
14 furrow flow is in any of the particular fields which
15 werre here to discuss today?
16 A. No, I can't.

t7 Q. And why is that?
18 a. Because they have not been measured; and we
19 don't know precisely how much is coming out of those
20 gated pipes or through the siphon tubes. We have a
2l good range.

a. Why havenrt you measured each furmw?22

23

24

E
Page446

the
flow in every

I
2

3

4

5

6

7

8

9

10

ll
t2
13

t4
15

16

t7
t8
19

20

work.

So getting back to the furrow flow, the furrow
flow, for example, when I say on field I the furrow

r is four. That means four gallons per minule

trowing into each individual furrow. Four gallons per
minute is about a third to a half as much as would come
out ofa typical garden hose, just for reference.

THE COURT: So furrow flow here, as you've
stated in Exhibit 32, is expressed in gallons per
minU!e?

A. That's correct.

THE COURT: So each individual number there
would be, for field l, would be four gallons per
minute. Field 2 and 3 would be three gallons per
minufs. And the fourth one would be five gallons per
minute.

A. That's correct.

THE COURT: Gotcha. I understand furrow
flow.

A. Now, the reason for the variability in
furrow flow has to do with the fact that, as we
discussed before, a long field may take a larger flow
to get the water clear across the field. Because a lot
of it seeps into the ground at the head end. Likewise,
if the soil has a high seepage rate or infiltration
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rare, that will also dictate a higher furrow flow.
a. (BY MR. BROWI$ Describe to me, first of ail,

of the three methods you've indicated -- cutouts, gated
pipe and siphon tubes -- what methods were commonly
used at the turn of the century.

a. At the hrrn of the century gated pipe and
siphon tubes didn't exist. They used cutouts because

it was easy, it was cheap, and it did the job. It was. ,

a lot more work, and it wasn't pretty, but it did the
job.

q. Describe to me in terms of precision how
dose you'rr able to come in identifying individual
gallon per minute fumow flona.

A. Yeah. The furrow flow as an input to the
model is an uncertain parameler because we don,t know
exactly how much is spurting out of that plpe or
exactly how much is going through that siphon tube.
Those furrow flows arp based on best engineering
judgment about how long a field is, what type of soil
it is, and historical or known practices that work.

In other words, we know that one gallon per
minule won't get across the field. We know that nine

,rns a minule is too much. So we have a range, and
we uae engineering judgment to define the input to the
model.

1

2

3

4

5

6

7

8

9

l0
11

t2
l3
t4
l5
16

t7
18

19

20

2l
22

23

445

1 Q. In other words, it would be too much wor*.
2 A. It would be too much work.
3 e. I mean how many furrona do you have on a
+ hundred acres ofground?
5 A. Well, without actually doing the numbers,
6 you know, let's say 5,000.
7 e. Okay. How long would it take you to measune
a an individual furrow?
9 A. It would probably take, to be comfortable

10 with the measurement, doi"g it tudce so that we heve
11 repeatability, 10 minules.
12 THE COURT: Each furrou/?
13 ,r. Each furrow.
14 THE COT RT: And there,s - you estimate
15 there's 5,000 furrows on a lOo-acre field?
16 A. That's a very, very gross ballpark
17 estimale.

18 a. (BY MR BROWN) In other words, the point
19 yourrae making is you dontt go measure every single
20 furrow on eyery single field because itts jrst not
2r practical or cost effective.
22 A. That's right. That's right.
23 e. In terms of the cutout method, is there any
24 reason that you - describe to me the precision you cen
5 articulate with a reasonable dgree of scientific
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1 certainty concerning the flows of cutout ditches.
2 A. Those flows are even less certain than the
3 flows from a gat€d plpe or a siphon tube. The flows
4 from theso cutouts are relatively haphazard. The water
5 was just sort of turned loose. And we don't know how
6 much wss coming out of each culout.
7 lt was a trial-and-error procedure to determine

8 how mrny boards the irriga0or stuck in the checkout -
9 stuck in the culout. And we don'tknow how much of

10 rh4t wa0er made its way to each individuat furrow. So

11 from that standpoint it's difficult 0o estima0e the
f2 individual furrow flow.
13 a. ATa, in other words, you're saying you can't
la be prtcise in terms of furrow flows per field without
15 actually going and measnre every single one.
16 A. That's corect.
l7 Q. How do you compersate for the uncertainty or
18 lack of precision in that regard?

e. Well, whenever you have inputs which are

known to be imprecise or uncertain, an accepted

scientific method is to use a sensitivity analysis in
which you vary the uncertain input parameter within a

Zl reasonable range and assess the effect that that has on
24 the output. That gives you a reasonable range on the

15 output based on some uncertainty in an input.

,9
bo
I

DL

22
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I impact of changing that input on the output. In other
2 words, what if we're wrong and it's not three, it's
3 actually five, what would the output be?

4 Q. Well, you would still get an outpul
5 A. Yes, but what would - how would the output
6 change if we moved from three gallons a minute to five
7 gallons a minute? That's inportart 0o do whenever you

8 have an input parameter which is uncertain.

9 You can sssess - you can sort of compensate for
10 that uncertainty U" aen"i"e 

" 
r"nee i" th" i"put

11 parame0er within which you are very confident that it
12J4lS, even though you may not know what the exact

13 number is. Then using that range, you can use the

14 model !o define the corresponding range of outputs so

15 you can be certain, reasonably certain that the output,
16 the so-called true number falls within that range.

17 q. In other words, the conclusion or the output
18 is only as good as - or is only as precise as the
19 variability of the inputs?
20 A. That's a fair statement.

2L Q. And if you use a more precise input than you
22 have the information to support, you come up with a
23 conclusion that is more narrow than is supportable.

25 just as:r-rbitrary as your choice of an imprecise
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24 conclusion which is

1 Q. So what you're saying is is if you have
2 uncertain inputs, you have to utilize a range in order
3 to have an acceptable sensitivity analysis.
4 A. That's corect. You have !o estimate what
5 would be a reasonable uncertainty or an unknown,
6 unknoum variation in the input parameter. And that's a
7 judgment call. But using that range, it will give you
8 a range of the output.
9 Q. And is rsing from three to five, three to

10' seven galloru per minute a reasonable range utilized in
11 the field?
LZ A.In my opinion, it is.
13 a. Is it reasonable in the field to simply
14 utilizn three gallons per minute without utilizing the
15 five and seven gallors per minute in order to get the
16 range?

L7 e. You asked me in the field? .

18 Q. L€t me back up.
19 e. Okay.

20 q. In the profession, would it be a reasonable
21 professional judgment that you came to if you simpty
22 utiliznd, three gallors a minute knowing that there is
23 variability and uncertainty with the inputs?
24 e. Norj&qnever there's an input which is
25 known to be uncertain, it's important to assess the

PageM9

1 input.

2 Q. Now, you - I want to move dorm Exhibit 32.
3 The next line after the columns we've already discussed

4 says ttbase case.tt

5 Tell me what a base cace is.

6 A. For the analysis, we selected a certain s€t

7 of parameters and a certain crop, in this case alfalfa,
8 to use as a base line to which we could compare the

9 other cases that we ran using the -- by varying the

10 inputs.

11 Q. Okay. So you had to start with something in
12 order to make a comparison.
13 e. Right. We had to start with something that
14 was reasonable. Not necessarily our best estimate of
15 actual historical water use, but something that was

16 reasonable so that we could compare the rest of the

17 cases to it.
18 Q. Okay. So the base case doesn't represent
19 something that's more reasonable than the rest of the
20 outputs you had.
2l e. Not necessarily.

22 q. Okay. It says "base case, atl alfatfa
23 parameters as aboye.rl
24 In other words, is that just summarizing what
25 yourve already described?
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I A. Yeah. It's important 0o recognize whether
2 or not your inputs are certain or uncertain. If you
3 have significant uncertainty in the inputs, then simply
+ picking one number for that input will give you a
5 result which you cannot be reasonably confident of.
6 And so it's better to look at a range of those inputs
7 when you're uncertain about them.
8 Q. In other words, you canrt simply look at the
9 base ease numbers listed on that line and say in your

10 professional judgment this is what the duty, the
11 irrigation field requirrment is.
12 a. That's right.
L3 e. And I think what you've described is what is
r+ referred to as a result with false confidence.
15 e. That sounds right.
16 q. And that is doing what you've described as
17 coming up with one number is something that in your
18 opinion is not within, not generally accepted by
19 professionals in the fietd.
20 e. In cases like this where
21 which are significantly uncertain, it is generally

^? l,cnk at a rapge of igpltgrrameters.
24 Q. Okay.
25 A. Now, it is an engineering judgment as to
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analysis and22 doa

you have inputs

1l

t2
l3
t4
15

16

t7
l8
19

20

2l

23

1 A. Yes.

2 Q. Okay. It says nbase duty.tr
3 Whatrs base duty?
4 r. From the base case as described, the model
5 was used to compute a duty of water, br an amount of
6 water necessary to irrigate the farm. And that number
7 is, as you see it there, 0.51 cfs, or 1.99 inches per
8 acre.

9 Q. Okay. This model you described you utilized
10 is a model which is based on generally accepted

scientific principles?
A. Yes, it is. It's based on the principles

which we de,scribed previously, all of the water balance
issues that go into the crop growth.

THE COURT: Can I ask a question,
Mr. Brown?

Doctor, the base duty is for this particular
field; or it's for a model type field?

A. No, it's for this actual farm. It's
utilizing the parameters that you see in the base field
data; and then the crop is all alfalfa. So that's what
was utilized for a base line.

THE COURT: , And let me go back. The furrow
flow, you've got those numbers from where? you assumed
those numbers?
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I A. Those are assumed based on engineding
2 judgment.

3 TIIE COURT: Okay.
4 Q. (BY MR. BROWI9 In other words, you have to
5 assume some number to establish a base line, correct?
6 A. Yes. You have to assume something.
7 Q. But yourre not saying the assumption is
8 better than the range.
9 A. That's correct.
10 q. In other words, in fact what yourve
11 tctified to is that the assumption cannot be better
12 than the range because of the uncertainty of the
13 inputs.
14 e. The assumption of a particular input value
15 is uncertain, conect.
16 e. What Irm trying to get you to clarify is
17 whether or not the base case is a better, more accurate
18 predictor of the water use than the analysis as a
19 whole"

20 A. No, it isn't. It's simply used as a base
2l line !o compare the other cases to.

q. In fact, if I understand you corrrctly,
. ve said that you cannot simply rse one value or a
base and come up, within terms of reasonable
pnofessional judgmenf a concluion.
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I when you do this. Some input parame0ers are reasonably
2 cnrlarn. For example, the run length. That,s very
3 easily measured. So we would not - it would not be
4 generally accepted to do a sensitivity analysis on the
5 run length. It's only on parame0ers like set time and
6 furrow flow where that's justified.
7 e. Okay. And crop type.
8 A. Crop type, yes.

e Q. Okay.
10 a. Becaus€ crop type may and has varied over
11 the years.

12 Q. Okay. I think werve darified that pretty
13 well. Going back to the base duty, therers a nrmrber
la of .51 tistd.
15 e. Yes.

16 Q. What does that number represent?
l7 A. That is the number, that is the flow rate in
18 cubic feet per second estimated as the amount of water
19 necessary to irrigate this field - or these fields
20 under the conditions described as the base case.
2L Q. Itrs the number in terms of whnt? What
22 number in terms of what? .51means what?
23 e. .51 is a rate of flow.
24 Q. And what is the rate? In ds?
25 e. In cubic feet per second.

455

+

Page 452 - Page 455

Duane J. Schneberger



Duane J. Schneberger
Page 456 - Page 459

Multi- ru

1 Q. Okay. And then it says nequals 1.99."
2 Is that indres per acre which foltor,rn?
3 A. That's miners inches per acre.

4 Q. Okay. So assuming individual values for
5 all, each of your inputs, ali Jrou said you had to do to
6 utilize the model in 0erms of establishing a base line,
7 computed a base duty of water, 1.99 indres p€r acne.
8 A. Tbet's correct.
9 Q. And, again, Orat 1.99 inches is nof in your

r0 judgmmt the best nurnber; it's simply the place to
11 start the analysis.

12 e. That is myjudgment.
13 a. Okay. It thm says "range of computed
14 diversion rates based on peak period corsumptive use,
15 set timc in hours, furrow flows in gpm, gallons per
16 minute.tr
t7 e. Right.
18 a. What does that refer to?
19 A. That describes briefly the sensitivity
20 analysis that was done. And it describqs the results
21 in the botlom half of this exhibit.
22 It means that, it means that we computed - we
23 used the model to compute a range of diversion rates by
24 letting the uncertain inputs take on different values.
25 MR. BROWN: Could the witness be handed
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I Q. Okay. And et cetera.
2 MR. BROWN: I would offer 32 through 35.
3 THE COURT: Mr. Brown, is Doc0or Brockrvay
4 going to be venturing an opinion as to the cfs for each

5 one of these properties?

6 MR. BROWN: Yes. Wewill continue !o
7 explain.

8 THE COURT: Exhibit 32 through 35 will be
9 admitted.

10 (Claimants Exhibits 32 thru 35 ADMITTED)
11 a. GY MR. BROffi.D Now, I want to go down the
t2 Exhibit 32, talk about the bottom half of iL
13 Explain to me the analysis, the sersitivity
t+ analysis shovm - maybe you can do it, first, in terms
tS of alfalfa since that's the first entry; and explain
16 what the numbers are and how they're utitized.
L7 n. Right. Just looking at the case of alfalfa,
18 then, the first block in the bottom half of the page,

19 for that crop we used the model to determine a required
20 diversion rate for furrow flows of three, five and
21 seven gallons p€f minute, and set times of 12 aold24
22 hours on each field. So we end up with six values that
23 represent the possible range ofdiversion rates given
24 the inputs -- or given the uncertainty of these two
25 inputs to the model.
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1 Exhibits 33 through 36. Achully just through 35.
2 Q. (BY nIR. BROWI.D Now, each of these look
3 similar in format to Exhibit 32.
4 Can you describe to me, starting with 33,
5 generally what is 33?
6 A. 33 is a similar analysis performed for the
7 Kingston property.
8 Q. Okay. The Babington - the next one says
9 iBabington,r' Exhibit 34.
10 Is that the same thing?
11 e. That is a similar analysis performed for the
12 Babington property.

13 a. Okay. And 35 says trSimcoe.tr

L4 A. It's a similar analysis for the Simcoe
15 property.

16 Q. In each one of these do the columrs and
17 numbers and et cetera represent the same things as
18 yourve already described?
19 e. Ye.s. Everything is the same as I,ve

described. And the values were determined in the same
rrrnngr.

q. In other words, in each one of thenr you
obtained information concerning set times from the

A. That's correct.'
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people who have farmed the

I So, for example, for alfalfa, the required inches
2 per acre may vary from around 1 to over 4 depending on
3 the assumptions you make about the furrow flows and the
4 set times.

5 Q. Okay. Explain to me, first, under where it
6 says "alfalfar" it says "cfs" and then has a chart.
7 A. The cfs side means actual cubic feet per
8 second, the achral flow rate.

9 Q. Then to the right it says fiinches per
l0 acre.rl

ll Are those two charts the same?

12 e. They represent the same amount of water.
13 The second chart is simply the first chart expressed in
14 terms of number of inches per acre.

15 q. And the other one is in terms of cfs per
16 acre pbr farm; is that correct?
L7 a. Total cfs for the farm.
18 Q. Okay. Let me start, then, on the right-hand
tS side under the inches per acre.
20 THE COURT: Mr. Brown, make sure you speak

21 in the microphone, please.

22 a. GY MR. BROWI.D Let me start on the
23 right-hand column where it says I'inches per acrer, under
2+ the rralfalfa.'r First, it says furrow flow of three,
25 five and seven. I think you've explained that that
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I THE COURT: Let me ctariff so6srhing,
2 Doctor Brockrvay.
3 So actually the set times are not unknown in that
4 you have talked to the claimants in all of these cases;
5 and you know that these are the set times that are in
6 fact used, correct?

9 that the two set times of 12 and 24have in fact got0en
10 the water from one end of the field to the other end.
1l A. To the best of my knowledge, that,s right.
12 THE COURT: All right. So those are not
13 completely unknown variables.
14 a. Right. We have an idea of what they should
15 be. But they could be different.
16 ln other words, the farmer, maybe he really needs
17 a little bit longer; or maybe he could do with a little

2l times are reasonable.

22 e. Yes.

23 THE COURT: Mr. Brown, go ahead.
24 a. (BY MR. BROWfg Let me foltow up on some of
25 the questions asked by the court. They said - in
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are the ones that he's
20

18 shorter. But these are in the base csse

opinion those set

THE And the farmers have told you

7

8

I rcpresents gallons per minute, and I understand that.
2 On the other side of the vertical line it says
3 rset time, lil and Z.fr
4 'And, 

again, does that refer to a l2-hour set and
5 z4 as you've described when you described the set time
6 column in the base analysis?
7 A. That's correct.
8 Q. So those are based on the actual
9 experience.

l0 e. That's right.
lt a. Okay. Now, when you run this sensitivity
12 analysis, does it - when it generates the three
13 numbers listed, for irutance, under the 24hour column
14 on the inchc per acre for alfalfa - in other words,
15 If m looking at the 1.95, 3.24 and 4.57.
16 a. Yes.

17 Q. So when it generates those numbers, does it
18 go throqh a complete anatysis as it did with the base
19 analysis?

20 A. Yes, it does.

2t Q. Okay. So you didn't make further
assumptiors that are - you didn't forshorten the
analysis. :

24 e. No. It's the same analysis procedure as
25 used for the base case.
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I Q. In other words, you just haven't put all the
2 other parameters on there -3 A. That's correct.
4 Q. - because --
5 A. Because we're only letting the furrow flow
6 and the set time vary.
7 Q. Why is it you selected furrow flow and set
8 time in terms of variance? Why did you determine that
9 you should let furrow flow and set time vary?
10 e. Because in my opinion those are the most

uncertain inputs that go into this model. And it's
t2
t3

important not to assume that 't
can actually be achieved in the field.
terms making this model reliable, I have !o

15 know as the modeler that the inputs that I choose are
16 be

7 known by talking to the to find what hasoutI

19

20

2l

25 !o get across this field; or, no, I can do that in 12.

In other words, I could assume a six-hour set
time; and the model would spit me out a number. But
does that work in the field? And the only way to
verify that is !o talk to the irrigalors and find out

bas actually worted in the past. you know, meyb
an irrigator will tell you, you know, it takes 24 hours

46t

I response to one of thern, you said you know _ or youtre
2 relying on the experiences of the farmer in terms of
3 telling you what the set times are in order to be abte
4 to give an opinion that takes into account
5 achieveability.
6 Why is achieveabitity important, if it is?
7 A. Well, it kinda comes back !o the reliability
8 of your model. - If the purpose of the model is to, in
9 this case, estimate the diversion rate necessary to

10 irrigate this field -

15 to what is achievable in the field. If it's not, as an
16 engineer, you have 0o say this model is not doing vfrat
17 we want it to do. Because ultimately the goal of this
18 model, the goal of any model is !o achieve practical
19 r€sults which correspond with the real world.
20 Q. Why wouldn't it be practicat resutts if it
21 wssnrt achievable?
22 I It wouldn't be.
23 Q. It wouldn't be" And why? I mean what would
2+ be the defrciency in the model? I mean why wouldnrt
25 you rely on the model if, I think you said, six-hour

63

field.a

a

ts

A. field. If that's the
you want

l1
L2

13

L4

Y
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I set times -
2 A. Oh.

3 Q. If you ran the number, ran this whole
a analysis and put in six-hour set times, you said you
5 would get sn output from the model.
6 A. You would get some number.
7 Q. But you said that number might not be

I want you to explain to me is why.
if a model is giving you results that

10 aren't achievable, there's really - it could be two
11 things wrong. Number one, your model could be based on
12 faulty 6*ry; or, number two, the inputs to your model
13 are wrong. Both of those things could cause the model
14 to give you results which are not achievable, which
15 don't correspond to the real'world.

Well, in this case we can be reasonably certain
17 ebout the theory behind the model because all the
18 principles that go into the model are established,

19 generally accepted, have been tested, published and

criticized. So the components that - the hydraulic
21 and hydrologic principles which make up the model are
22 sound in my opinion.
23 So really the only thing left is, well, if the

24 model says I can do it with an eight-hour set time, but
25 in the field that doesn't happen, that you can't do it,
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I be, but I can tell you why it might not be.

2 Q. Tell me why it might not be"
3 A. The physical characteristics of the field
4 may not let it happen. If you only leave the waler on
5 for six hours, it may not give the waler a chance to
6 get clear across the field. tt may not inigale the
7 lower end of the field at all. Or it may get 0o the

8 end, but it won't be continuous enough !o completely
9 inigale the lower end. That's the practical reason

10 why the short set time may not work.
11 Q. So, in other words, you have to rely on some
12 information that says this set time or this range of
13 set times I'm utilizing can be achieved in the real
14 world.
15 A. Right. It's important for me to rely on
16 information which I know !o be achievable to use as

17 inputs to the model.

18 q. And the best information you have is the
19 actual experience of the people who farmed

21 4. That's the best information Lbave.
22 q. Okay. Letrs now turn back to the inches per
23 acre under the alfalfa crop on the sersitivity
24 analysis. Under the first row and column of three
25 gallors per minute and l2-hour set times, it has a
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1 what's the problem? It could be uncertainties, local
2 variation in soil types which aren't accounted for by
3 the soil families published by the NRCS. It could be
4 I'm assuming the wrong furrow flows. It could be I,m
5 assuming the wrong set times.
6 So the inputs are really the - have the

7 polential for being the culprits here which will give
8 you a result which isn't achievable.
9 Q. And when I said I'whyrn my question was: Why

10 isnrt it achievable? And I think you,ve done an
11 excellent job of explaining the purpose of the model is
12 to predict what is practical, what can be done.
13 When you say now - letts stick with the example
14 you gave. If you use six-hour set times, you said it
15 may not be achievable.
16 r,. RighL
17 Q. Can you tell me why a six-hour set time may
18 not be achievable?

19 l. Because the water -.
THE COURT: Whoa.

(END OFTAPE)

a. (BY MR. BROWI$ The end of the question is:
Why wouldn't a six-hour set time be achievable? Or can
you tell me if it would be or wouldn't be?

A. I can't tell you if it would be or wouldn,t
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I factor of.98 listed.
2 Tell me what .98 means or represents.
3 A. That means that the model predicted that the
4 water requirement for that set of conditions is
5 .98 miners inchas. p€r acre.

6 Q. Okay. So you're sayi4g if these people

7 could get away with three which is in the range, but
8 not the best number -
e A. Right.
l0 Q. - and if they could get away with l2-hour
11 set times, they would need .98, or about 1 inch per
12 acre.

13 A. That's what the model predicts.
14 Q. Okay. Now, let's jump over to the column
15 and row for seven gallons per minute per fumow and
16 24hour sets.

17 If those two are achievable, do I correctly
18 understand that the number of 4.57 would mean or
19 represent that the model predicts that 4.57 inches per
20 acre is necersarT under those circumstances?
2l a. Under those circumstances, that's what the
22 model predicts.

23 Q. Okay. So I don't need to - these have been
24 admitted into evidence; so we don't need to repeat
25 every number.
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I THE COURT: Go. I mean clari$.
2 MR. BROWN: Okay.
3 Q. (BY MR. BROWI9 That doesn't telt you that
4 you would only need water for 12 hours, currect?
5 l. No.
6 Q. That's based on a continuous watering
7 system -
8 A. Yes.

9 Q. - over the whole time you'rc watering your
l0 crops.

1l e. Right.
12 Q. In other words -
13 e. In other words, you rDay, you may - it's
14 unlikely you'd have your whole farm not being wa0ered

15 at any point.

16 Q. Let me ask you to refer -
L7 THE COURT: I understand now. But if you
18 want to go ahead and clarify, go ahead.

le a. (BY MR. BROWIrI) Let me ask you to refer to
20 the picture you drew behind you where yourve indicated
2l the aerial view of the ditche and furmws.
22 e. Yes.

23 Q. When you say a rrl2-hour setrn can you tell
24 me - can you orplain how sets work as you irrigate a
25 field?
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I
2

3

4

5

6

7

8

9

l0
1l
T2

t3

t4
l5
16

t7
18

19

But just to summarize, the model then predicts
that for alfalfa, given the limits of your inputs, they
n--d between, about an inch and four and a half inches
r ,'ater per acre for their crops.

A. That's correct.
q. Going down to dra beans, let's look at the

inches-per-acre analysis for dry beans.

THE COURT: Mr. Brown, let me back up to
cubic feet per second.

Is that an instantaneous flow rate, or is that
a -- would that be expressed how?

MR. BROWN: In other words, if you're
looking at under seven gallons per minute and 24 hours
at 1.17?

THE COURT: Right.

a. (BY MR. BROWN) Can you tell me what the l.l7
number represents?

e. That is a peak inst^ntaneous flow rate.

Q. Or an 80 percent probability?
A. For, yeah, fior the 80 percent probability.

Q. So, in other words, what you're saying is

the 1.17 ds is what would be required for the alfalfa
given the sevengallon-per-minute, 24-hour scenario to
water the 12.8 acres.

A. That's correct.

Page 468

20

2t
.,'

23

1 MR. BROWN: Does that clari$, Your Honor?
2 THE COURT: No. Rehash that again.
3 Q. (BY MR. BROWI.D Okay. I understand - telt
4 me if I don't understand - the 1.17 represents the
5 ds, the total ds that must be put on the field given
6 seven hour - or sevengallon-per-minute furrows,
I ?y'-.hotr sets in order to supply the crop irrigation
8 requirunents for the 12.8 acres indicated above as the
9 total acres.

l0 A. That's correct. And if I could just expound
11 on that. Your Honor, it's the peak rate at the
12 80 th"y

won't negd 1,17 cfs for lLe_wholg:gaqgg. They may
14 need it for a week in July or August. But it,s the
15 peak rate.

16 q. And if they don't have that peak rate for
17 the week, though, they -

a. The will become strpssed.l8
19 a. OkaY.

THE COURT: And, for example, under a
l2-hour set timc under alfalfa for the furrow flow of

.n, that would be .58.
lhat's the flow you'd be required for a l2-hour

p€riod, correct?

MR. BROWN: Can I clarify that?
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I A. Yeah. A set would just be, for example in a
2 cutout method, opening the cutouts, letting water flow
3 to the field for a total period of 12 hours. Maybe you
4 start at 8:00 in the morning and you come back at 8:0O
5 at night and shut it off. And then in the middle of
6 the night you have yolrr son go out and turn the wa0er

7 on another field and leave it on for 12 hours, and then
8 turn it off. That's what a l2-hour set would mean.
9 Q. Now, how many furnows is involved in a set?
l0 ,t. How many furrows? For each individud
11 field?

12 Q. In other words; what I want you to ctarify
13 is the manner in which people irrigate fields, in other
14 words, changing sets across a field.
15 Can you explain how that works? You do one setr
t0 and then you move your water.
17 e. It depends a lot on the field.
18 q. Righl
19 e. If the field is thc right size, you can turn
20 the waler to the whole field at once.
2L O. Okay. But typicalty you donrt have enough
22 water to turn on all the lields you have, corrcct? So
23 just describe to me generally how peopte irrigate -24 l. Okay.

25 Q. - in sets across a field.
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1 A. Right. So you might, in other words, you
2 might have a set which involves four cutouts. You open

3 those culouts, run that set, shut that off, and move
4 dovm 0o the next set and run that set. It's pretty

5 simple, but that's generally how it works.
6 THE COURT: Right. So, in other words,

? generally an irrigator is going to irrigate seven days

8 e week, 24 hours a day moving the se0s across the

9 field; correct?

10 e. Generally.

11 TIIE COIJRT: All right. So no matter
12 what - the ra0e of flow you're going to be required
13 down that ditch for a particular furrow flow under your
14 assumptions is going !o change. For example, if your
15 furrow flow is seven, the rate you're going to need

16 doum that di0ch seven days a week, 24 hours a day, if
17 you're going to be moving it along, is .58?

18 e. Yes. That's the total rate !o the farm.

19 THE COURT: I understand.

20 a. (BY MR. BROWN) Let me back up a minute,
21 because I want you to explain something in the model.
22 And that is you do your first set and -- you know, say
23 you have 10 sets across the field. Assume 10 sets

24 across the field.
?5 Once you do your first set, does the model take
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I Q. Okay. Letrs go on then and look at dry
2 bears. And I think itrs - for the sake of time and
3 for the sake of simplifying the explanation, let's jrst
4 look at inches per acne. We've already descriH ttrat
5 the first column talks about the total predicted output
6 for the given parameters in the box for the entire
7 farm, or the total acres listed up in the base line.
8 Okay.
9 Letrs go down the column for inches per acne in

10 dry b€ans. It ranges from 2.73 inchc per acre to
Ll 12.76 inches per acre.
L2 A. That's correct.

13 Q. Okay. Can you explain to me why the bean
14 numbers are different than the alfalfa numbes?
15 e. In the simplest terms, it's mostly due to

16 the fact that beans have a rooting zone which is about

1? a third of the depth, a little more than a third of the

18 depth that alfalfa does. So in the simplest terms,

19 they don't have as big of a reservoir of water in the

20 soil to draw from. So they just, they need more waler

21 to replenish it.
22 Q. Okay. And then, again, under the inches per
23 acre, a range for pasture, it varies from 1.9 inches to
24 8.93 inches per acre.

25 e. Yes.
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1 into account the fact that at some point in time you
2 got to get badr to that first set and water it again?
3 A. Indirectly, it does. No, the model doesn't

4 really get inlo the nitty-gritty and how, which set is

5 where and when you come back !o it.
6 It just looks at: Fot 12 hours in a particular
7 set, is that zufficient to fill up the soil
8 waler-holding capacity clear to the end of the field?
9 That's the main thing that it looks at.

10 a. Okay. And what determines how soon you have
11 io come badr and irrigate that ground again?
L2 A. That's delermined by how fast the crop draws
13 the water from the soil root zone. If the crop is
14 drawing it very slowly, you may not need to come back

15 for a fairly long period of time. During the peak

16 time, though, the crop is drawing the water out rapidly
17 from the soil zone; and you have to come back and

18 refill that soil profile often.
L9 a. Okay. So, in other words, the time in which
20 you have to come back and refill is determined by, I
21 think it was 50 percent, you said. You got to get back
22 and get more water on it before you're below the
23 50 percent water-holding capacity of the soil in the
24 root mne.
25 A. That's the criteria, yes.
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1 Q. Is that for the same reasons youtve
2 described?

3 A. The difference is mainly due to the root
4 mn,e. Pasture has a very similar rooting zone !o dry
5 beans. So the difference between those two would be

6 due to, mainly due to the difference in the crop

7 evapotranspiration itself.
8 Q. Okay. So to summarize for Verl Bell as the
9 Edna Rea's property as shown on Exhibit 32, you've got

l0 ranges for the various crops of .98 inches to 12.76
11 inches required at the field -
12 e. Correct.

13 Q. - in order to adequately irrigate without
14 stressing the crops.
15 Is that fair?
16 e. Under the assumptions that were made in the

17 sensitivity analysis, that's correct.

18 Q. Okay.
19 MR. BROWN: May I have Exhibit 15?

20 a. (BY MR. BROW}.O I'm showing you what has been

21 marked as Exhibit 15.

22 Could you take a moment to read that letter?
?3 MR. BROWN: Your Honor, if we're going to
24 break for lunch, now would probably be the time because

25 we're going to change our area of testimony for a
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I A. Yes, I am.

2 Q. Is that a reliable measuring pmcedure?
3 A. Yes, it is. It's the latest

4 state-of-the-art in-flow measurement. And if it's -
5 if they are set up properly and the flow measuring
6 conditions are good, they are very accurate me0ers.

7 Q. Okay. Is the use of that meter something
8 you would expect a professional certined engineer to
9 be able to accomplish?
l0 A. Yes, if he's a professional engineer in the
I 1 field of hydraulics and hydrology.
t2 Q. Okay.
13 MR. BROWN: I would offer 15.

t4 THE COURT: Can I see that exhibit for a

15 moment? Mr. Brown, what, on what basis do you admit
16 this letter?

17 MR. BROWN: It's being offered to show the
18 diversion, the actual diversion measurements on
19 Mr. Bell's -- or I should say Rea's system. I think
20 the foundation for that was laid yasterday.

2L THE COURT: Mr. Brorm, I'mcertainly not
22 here to object to your evidence; but I'm here !o see

23 that complete hearsay is not admitted before the
24 court.

25 How is this not hearsay?
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I littlebit.
2 THE COURT: How much longer do you think
3 v^', have, Mr. Brown?

4 -vIR. BROWN: I probably have at least

5 another hour, around an hour -
6 THE COURT: Okay. I-et's - what?

7 MR. BROWN: - with Doctor Brockway.
8 THE COURT: All right.
9 MR. BROWN: And I intend to call Mr. Bell

10 and the other, Babington (inaudible) -
11 THE COURT: Okay. I.et's reconvene at -
12 let'sreconveneat 1:15, Mr. Broum. Okay?

13 MR. BROWN: That would be fine.
14 THE COURT: All right. We're off the
15 record.

16 (RECESS)

L7 THE COURT: We're back on the record in the
t8 3 rights. It's after lunch. Doctor Brockway is on the
19 stand.

Doctor Broclovay, you're reminded you're still
under oath.

THE WTINESS: Yes, sir.
THE COURT: Mr. Brown.

24 a. GY MR. BROWI9 yes. Mr. Brockway, I had
5 asked you to rrad Exhibit 15.
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1 Have you had a chance to do that?
2 A.I have not finished it. Okay. I,m
3 finished.

4 Q. Okay. The letter, first of atl, is from
5 Steelhead Engineering.
6 Are you familiar with that, with who they are?
7 A. I was not familiar with them until this
8 case.

9 Q. Okay. Do you know who Jeffrey Martin is?
10 e. Yes.

11 q. And what does nPEn stand for?
12 e. It stands for professional engineer.
13 Q. Is that a certification of some sort?
14 A. It's a certificstion iszued by the Staie of
15 ldaho.

16 q. And certifies what?
17 r. Certifies that you have the competency to
18 perform professional engineering services in the state
19 as eviden""d by your ability 0o complete the pE exam.
20 q. Okay. The letter indicatc that a
Zt polysonic - or polyflow device was used to make
22 uurernents of the Belfs - Mr. Bell's systenr.
23 e. Right.
24 Q. Is that type - are you familiar with that

type of measuring?
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I MR. BROWN: Well, two ways. First of all,
2 it gives the measurements as claimed or close io as
3 claimed. I think we're going to be getting inlo some
4 opinions by Doctor Broclnvay. And on that basis, that,s
5 information he is entitled !o rely on.
6 Secondly, I believe that it is - that s fermer
7 can testify as to how much - or the extent of use of
8 their property. In fact, under the law they,re
9 presumed to know that. And that should come in -10 THE COURT: What hearsay exception - get

11 your book. What hearsay exception are you relying
12 upon?

13 MR. BROWN: .You have - I'm not telling you
14 a hearsay exception. I'm Oelling you that s farrer is
15 entitled and presumed, in fact, under Idaho law to know
16 the particulars of his ground and property. As such,
17 it's proper, was prop€r for Mr. Rea - or Mr. Bell to
18 0estiry as to the quantities used. And it,s
19 appropria0e !o intrcduce this es part of the basis for
20 his knowing.
2L TIIE COURT: All right.
22 MR. BROWN: In other words, it neod not
Z! come in for the truth itsetf, but is the basis for
24 Mt. Rea's knowledge of knowing how nuch water he,s been
5 using.
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I TIIE COURT: Do you happen to have that cite
2 or the legal reference on your first proposition that a

3 farmer is prcsumed to know sll things about his farming

4 practices?

5 MR. BROWN: I do not have it with me,

6 Your Honor. I could look up the case and provide it to
7 the court. It doesn't say 'all his farming
8 practices.' It says theparticulars ofhis ground and

t his property, the size, the extent of use, et cetera.

10 TIIE COT RT: Okay. First of all, as to
11 Doctor Brockway, there's no showing that he has in fact

12 relied upon this. And since he has not testified that

13 he has in fact relied upon this - in fact, he's

14 testified, I believe, that he hasn't seen this until
15 presunably today. I'm not going 0o allow it in on that

16 basis.

ll Secondly, I'm going to withhold my ruling on the

18 second basis until you provide me the law in that

19 respect.

20 MR. BROWN: Your Honor, I'd also - I
21 offered a third basis; and that is it is not being

22 within the hearsay rule because it is offered as the

23 basis of knowledge for the testimony of Mr. Bell.
24 Knowledge need not be -- that does not f.all under the

5 hearsay rules at all.
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I time, that would help me for an opinion.
2 MR. BROtffN: Offer 15.

3 THE COURT: An expert witness is entitled

4 to rely upon any reasonable hearsay which is not
5 otherwise admitted. The record reflects that this
6 wibress has discussed water usage with Mr. Bell on this

7 particular property and has consulted Mr. Bell. And in
8 turn, Mr. Bell has consulted Jeffery

l0 That is in fact hearsay upon hearsay; but
11 the witness has relied upon the information relayed

12 him by Mr. Bell, in turn verified by Mr. Martin,
13 Exhibit 15 will be edmitted solely to illustrate and

14 explain Doctor Brockway's opinion. And that is the

15 basis upon which it is now admitted.

16 (Claimants Exhibit 15 ADMITTED) a
t7 a. (BY MR. BROWIO Doctor Brockway, I want to
18 now -- I think werve gone through Exhibit 32; and you

19 explained how it gives the range of figures, especially

20 in terms of inches per acre for the crop irrigation
21 requirement.

22 Now, those numbers and your opiniors about those

23 numbers do not include, as I understand it, several

24 other aspects that you've identified as being factors
5 to be considered in determining how much water a farmer

9 engineer that is referred to in
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1 TIIE COURT: Let's go off the record for a
2 moment.

3 (DISCUSSTON HAD OFF THE RECORD)
4 TIIE COIJRT: Back on the record. To
5 clarify, once again, Exhibit 15 has been offered and is

6 not yet admitted. It's not going !o be admitted

7 through the basis of Doctor Brockway's testimony

8 because there's no indication that Doctor Brockway
9 relied upon this information.
10 I'll withhold ruling on the other basis of your
11 offer, Mr. Brown.
L2 a. (BY MR. BROWI.D Doctor Brockway,Irm goingto
13 ask you about opiniors as to whether the amount of
14 water daimed by the Bells, the Reas is a r€asonable

15 amount of water for irrigation.
16 Does the Exhibit 15 in any way assist you in
17 coming to your conclusioru?
18 e. It would assist me in determining the achul
19 amount of water which was being diverted at the time of

the measurement.

q. And does knowing that in any way corroborate
any opinion you intend to give?

e. Yes. That combined with the knowledge that
according !o the irrigator that was the amount of water

25 typically run through those pipes, not just at that

48r

I needs. The first factor you identified was conveyance

2 loss.

3 Can you explain to me -- or clarify for me the
4 relationship of conveyance loss to the opinions you are
5 going to give based on the range of figures you have

6 presented in Exhibits 32 through 35?

7 A. The range of figures in these exhibits do
8 not include losses due to the conveyance of water

9 through earthen channels. Typically an earthen channel

10 will lose some water in the process of delivering the

11 water from wherever it's diverted down to the farmer's
12 field.
13 Q. So that includes the ditches not only
la bringing it to the property, but ditches utilized to
15 distribute it into the various fields.
16 .1. Yes. Then the farmer will have his own

17 private, so to speak, distribution system which may

18 include earthen channels. Those earthen channels also

19 typically lose some water. So to get the on-farm

20 irrigation requirement may require more than these

21 numbers ifthe ditches in fact do have conveyance

22 loss.

?3 q. In other words, I'm going to ask you to give
24 me opinions in a minute about what the crop irrigation
25 requirements are for these particular places.
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I Is what you're telling me that the opinion you

2 would give me would not indude an opinion about how

3 m'rch additional water is neoessary in order to convey

4 igure you give to the property?

5 A. That's correct.

6 Q. Or to the field.
7 A. That's correct.

8 Q. Okay. The next aspect I want to ask about,
9 do your crop irrigation requirernent figures take into

10 account the water which is necessary to start up a
11 systern, charge a pump systam, get water initially
12 distributed and, as I think you've said, lill up the
13 root zone for the crop?

14 n. Yes. These numbers do not include those

15 gpes of relatively incidental requirements - the

16 requirements necessary to fill up a pipe if it's a pipe

17 distribution system, the requirements necessary to

18 completely fill the soil profile from near zero at the

19 start ofthe season up to 100 percent, also other

considerations.

For example, with a crop of alfalfa, the

irrigator may need to shut off the water for two weeks

on average to harvest the crop. And during that two
weeks the soil water in the root zrine lmay deplete down

below the 50 percent. It may deplete almost to zero.
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1 So when he stads the second crop, he needs to charge

2 the system, so to speak, to refill the soil zone from
3 zpro to 100, which requires more water than filling up
4 from 50 to 100.

5 Q. So, in other.words, the opinions you have
6 about what the crop irrigation requirernent is are for
7 numbers which would require additional water in order
8 to account for the practioes you've described, such as

9 getting the systan going again after you've shut down
10 for a oouple weels to harvest your alfalfa.
11 e. Yes. These numbers do not take into account

t2 additional factors.
q. My question is: Would it take additional

14 water to - is it likely to take additional water to
15 accomplish those?

16 A. Yes, it would likely take additional water
7to accomplish that.

q. Okay. Let me represent to you that Edna Rea
19 and through her son Vert Bell have claimed 1.6 ds,

or-
TIIE COLJRT: Mr. Brown, for the sake of my

r'--noses, when you say 'Edna Rea" or "Ved Bell,'
. .dfy it also by s wa0er right number for the record
dso.

a. (BY MR. BROWN) Let me start with the Rea or

F̂'
'g,

o
a

I Bell right. What has been identified as claim 03A by
2 them is for the amount of 1.6 ds, or 80 inches of
3 water. And that is based on a claim of llt irrigated
4 acrts.
5 Can you give me an opinion as to whether or not
6 the utilization of 1.6 ds on those 13 acres or, in
7 other words, 6.15 inches per acre is a reasonable

8 irrigation diversion requirenent for this farm in your
9 opinion? -

on the results of the model, I would

Q. Do you have an opinion as to whether that is
in excess of a reasonable number?

A. Bas€d on the model results, it do€s not
appear to be in excess of a reasonable number.

Q. Okay. Now let's talk about Exhibit 33.

THE COURT: l*t me back up, Mr. Brown.

Doctor Broclsvay, the claim, the claim was for
19 1.6, correct?

20 e. Yes.

2l THE COURT: Doctor Brockway, you've stated

22 L.6 is in fact a reasonable number.

23 How in fact did you conclude that? Did you
24 conclude that from evaluating the range that you
5 originally testified to in Exhibit 32?

10

11

t2
t3

t4
15

16

L7

18
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A.

that number is a reasonable

1 A. That's correct. I-ooking at the three

2 different crops, the range of likely furrow flows and

3 the range of likely set times, that number does not
4 fall outside of what would be considered reasonable.

5 THE COURT: For the record, once again, the

6 range that you referred !o in Exhibit 32 was .98 cfs

7 for the very lowest amount given the set times !o

812.76, correct?

9 A. That would be .98 inches per scre end,12.76

10 inches per scFe.

11 THE COITRT: Correct.

12 .1. The corresponding cfs rates would be .5 cfs
13 and 3.?il cfs.
t4 TI{E COITRT: 3.?il?
15 e. Correct.

16 THE COURT: So given your range, 1.6 cfs
17 falls basically towards the more conservative rather

18 than the more liberal end of th913gge.

19 A. Yes, Your Honor. What I'm looking for is we

20 have this range. It's a very wide range. Giveo the

21 number, how does it fit witrri" that range? If it fils
22 ioward the upper end, I would say that itls more likely
23 that it's an unreasonable number. If it's right toward

487

s8y24 the middle, I can with reasonable
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I THE COURT: And in fact 1.6 almost falls
2 squarely in the middle of the range that you originally
3 testified !o.
4 A. That's right. It,s pretty close to that.
5 THE COURT: For the record, Mr. Brown,
6 while the wihess is giving his opinion testimony, I
7 will say for the record that I have reviewed the
g factors outlined by the Court of Appeals in STATE v.
9 PARKINSON, bave evaluated those criteria. In light of

10 Doctor Brockway,s foundation, I do find that
11 Mr. Brockrvay is zuited and, in fact, legally capable of
12 giving an ultimqte opinion as to the reasonable amount
13 of water in these cases.
14 MR. BROWN: In other words, the court is
15 finding that essentially the scientific basis for what
16 he is doing is both relevant and reliable for each

ca,se.

TFIE COURT: Both the scientific basis,
Mr. Brown, and the technical basis of Mr. Brockway,s
testimony. I find that there are - this is in fact
scientific testimony. It is also 0echnical testimony.

I have yet to really underst^nd the difference
between those two types of evidence. Certainly it,s
both of those.

I do find that given that this is both scientific
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24

2L

t7
18

19

I e. Okay. f - so we don.t waste time, let me
2 jrst ask you: With respect to each of these in which
3 yourre going to give an opinion, those inputs came from
4 the same source. In other words, for each one, you,ve
5 obtained the information on the actual irrigation
6 experiences for the farm?
7 A. That's correct.
8 e. Okay. I won't ask you that again. Now, on
9 Exhibit 33, it's a little bit different than 32 in that

10 you didn't set out the entire input scenario for the
11 base case. You irutead summarized iL
12 Is that accurate?
13 A. That's accurate-
L4 e. But you went through the same anatysis that
15 yourve described?
t6 e. That,s right.
17 e. And assigned slopes and soil types in each
ta of those other parameters listed on the top of
le Exhibit 32.
20 e. Right.
2L e. Okay. And the nnge you came up with,
22 again, ranges on the low with thres.hour furrows and
23 l2-hour sets for alfatfa to a number of .53 inches per
24 acre up to about .7 - or excuse me, 7.01 for
25 seven-gallon, 24-hour sets with beans, correct?
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2 STATE v. PARKINSON, I do find that a proper foundation
3 has been presen0ed evaluating all the crite;a outlined
4 under STATE v. pARKINSON.
5 MR. BROWN: Thank you, your Honor. At this
6 point I would ask that you look now at Exhibit 33, the
7 Kings0on property excess flow analysis.
8 e. (BY MR. BROWN) lt[r. Brockway, Exhibit 33, I
9 think you've atready testified, is essentiaily the same

10 technique that you've utilized to analyze the Bell or
11 the Rea property as shown in Exhibit 32.12 A. That,s correct.
13 Q. Can you tell me where your inputs for the

range of set times came from discussions with

. The furrow flow, as in the other
cases, comes from engineering judgments as to __

14 uncertain factors you've described earlier _ the set
15 times, furrow times, furrow flows, et cetera __ came
16 from in this case?
L7 A. As in the other cases - I'm sorry,
18 Mr. Brown. you,re talking about the base case?19 Q. The sources of your information for the set
20 times and funow flows and other uncertain parameters.2l e. Like the other cases, the set times, the

I and technical testimony that must meet the criteria of
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you

I A. That's right.
2 e. Let me represent to you that the claimants
3 between the two rights, the first right, the B right
4 which IDWR identifies as being in Kingston's narne, is a
5 claim for 7.16 cfs on 129 acres; and that he
6 additionally claims water under the J sptit for an
7 additional l0 acres. And I will further represent to
8 you that the total amount of water claimed for those
9 two rights for the L29 to 139 acres is for 404 inches

l0 or 8.08 cfs.
11 I have divided the quantity of water by the
12 number of acres for three scenarios. The high end in
t3 inches per acres is 3.13 inches per acre, and the low
14 end is 2.9 inches per acre.
15 Can you give me an opinion, based on your
16 analysis, of whether 3.13 inches per acre is a
17 reasonable irrigation diversion requirernent based on
l8 your analysis with the on-fietd requirernents as

20 a. Based on the model results, the analysis
2l indicates that that number is, would likely be a
22 reasonable result, a reasonable diversion rate.23 Q. Let me represent to you that the person who
24 farmed it from 1987 to -- excuse me, from t77 to,gl,
25 Mr. McFaddan, has represented that he berieves he was

49t

19 represented in Exhibit 33?
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1 tsing around 3 inches per acne.

2 Does that lend any confidence to your opinion
3 th't3.13 inches per acre is reasonable?

4 . Having the additional information that

5 somebody on the farm who knows the system, and I
6 believe Mr. McFaddan does, tells me that he was using

7 3 inches per acre does provide some confirmation that

8 that is a reasonable number.

9 Q. And when you say "some confirmationrn whatrs

10 your bottom line opinion as to the reasonableness of
11 3.13 inches per acre?

bottom line is that it is
t3

14 THE COURT: Once again, Doctor Brockway,

15 it's reasonable because it fits nearly squarely

16 50 percent within the range that you testified to?

L7 a. That's right. It's not to one extreme or
18 the other.

19 THE COURT: And for the record, the

20 extremes in cfs that you've testified to in this case

2L for this water right is 1.37 to 17.92?

22 A. That's correct.

23 THE COURT: And the claim is for 8.08 cfs,

24 in cfs?

25 e. I believe that's correct. Is that --
Page 492

I MR. BROWN: Yes, that is correct. Under B,

2 it's listed as 7.16. And as we told the court, the

3 three parties claiming J have agreed on a split whereby

4 the amouut in addition to the 7. 16 would be an

5 additional 46 inches, or .92 cfs, bringing the total to

6 8.08 cfs for the Kingston property for irrigation.

? THE COURT: So for the record, Mr. Brown,
8 on this Kingston right, you're claiming .92 for K, 3K,
9 correct?

l0 MR. BROWN: Yes.

11 TI{E COURT: Very well. Continue,

L2 Mr. Brown.

L3 a. (BY MR. BROWN) Could you now look at the
14 nel<t exhibit 34.

15 Can you again tell me what that analysis, what
16 property does thatanalysis involve?
t7 e. This Exhibit 34 relates to the Babington
18 property. [t's the same analysis that we performed for
19 the others

q. Okay. And on Exhibit 34 I note that you
have listed all of your inputs for 23.4 acres. And

'' -rye come up with a range from about 1.28 inches per
r- - for three-hour - I keep doing that. Excuse me.
Your range is 1.28 inches per acre for
threegallon-per-minute flows on l2-hour sets; and it

1 goes from there upwards to 16.15 for 2'&hour sets on
2 seven gallons per minute with beans.

3 Is that accurate?

4 A. That is accurate.

5 Q. And in your opinion - again, I want to
6 represent to you that l\[r. Babington is daiming .3 ds,
7 or 15 inches under the -- excuse me, under the 03C
8 claim; and under the 03L claim, he is daiming an
9 additional 66 inches of water, or 1.32 ds, to bring

10 the total claim for the ?*acre property to 81 inches,

11 or 1.62 ds. That calculates to be, 81 inches on

12 A acra calculates to be 3.37 inches per acre.

13 Can you give me an opinion as to whether
14 3.37 inches per acre is a reasonable irrigation claim
15 given your analysis that it - the on-field diversion
16 requirements range from 1.28 to 16.5 inches per acre?

17 a. Based on the model'.s results, the value of
18 3.13 - was it?

le a. 3.37.
20 A. - 3.37 is in the reasonable range. It's on

21 the low end of the range. But in my opinion it would

22 be a reasonable rate.

73 Q. h it in excess of a rcasonable rate?

24 e. I would not say it's in excess of a
25 reasonable rate.
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1 Q. Let me now ask you to turn - again, is that
2 for the same reasons you've already described with
3 respect to the other two?

4 A. Yes. It falls within the range that we
5 found with the sensitivity analysis, toward the bottom
6 end.

7 THE COURT: For the record, Mr. Brown.
8 Doctor Brockway, in cfs, the range that you

9 testified to for the Babington right is from .6 cfs !o

Lo 7.56 cfs, correct?

11 A. That's correct.

12 TI{E COURT: And the amount claimed is
13 1.62 cfs, which is on the very low end.

t4 a. on ihe low end.

15 THE COURT: All right. Very good.

16 e. Probably the lower third.

17 THE COURT: All right. Go ahead,

18 Mr. Brown.

19 a. (BY MR. BROWN) Now let me turn next to
20 Exhibit 35.
2L And that addresses the Simcoe property, correct?
22 a. Correct.

23 Q. And yourve performed essentially the same

24 analysis with the appropriate inputs for the fid&
25 involved in the Simcoe prop€rty 8s shown on Exhibit 35,
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1 correct?
2 A. Correct.

3 TIIE COIJRT: Wa0er right number, please,

4 Mr. Brown.
5 Q. (BY IltR. BROWf$ Okay. I will represent to
6 you that the water daimed by lt[r. Simcoe for the two
7 parc€ls is a total of UE inches broken dovm as

8 follows: On the F claim, ll[r. Simcoe is asking for
9 .E ds, or 40 indres. On the M claim, he is asking for

Lo 1.76 ds, or E8 inches. In other words, he is asking
11 for a total between F and M of 12E inchc on
12 58.5 acres, which computes to be a diversion rate of
13 2.lE inches p€r acre"

14 Given that, can you give me an opinion as to
15 whether 2.1 inches per acne is a reasonable irrigation
16 diversion rategivm your on-field diversion
1? nequirrnrent analysis for this property?
18 A. Based on the model results, the analysis

19 indicates that that value is a reasonable diversion

20 requirement.

2L q. And, again, so the court doesn't have to ask
22 additional questiors, I understand the range in inches

23 per acre ofyour analysis nrns from .86 inches per acre
24 tn tL6 inches per acrq is that correct?
25 A. That's correct.
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1 that it's unlikely that the farm could have been

2 successfully farmed with less than 2.18 inches per acrp

3 based on the model results.

4 Q. The same question with respect to the
5 Babington property. Could those crops have been

6 successfully grown with less than 3.37 inches of water
7 per acre?

8 A. I'm sorry. What was the number? 3.37?
9 Q. 3.37 inches per acre"

10 e. The model results indicate that it's
11 unlikely that these crops could have been farmed
12 zuccessfully with less than that amount. Alfalfa
13 probably could have. Pasture mayb with really good

14 management. But probably not dry beans.

15 q. The same question with respect to Kingston.
16 Kingston - do you have an opinion as to whether the
17 Kingston property could have been successfully

18 irrigated in those types of crops with less than
19 3.13 inches per acre?

20 e. The analysis indicates that 3.13 is a

2l reasonable amount, but that with good management it is
22 probable that the farm could have been farmed with less

23 than that. I car't tell you what the cutoff would be.

24 But that value falls in the middle of the typical range

5 that you would expect.
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I Q. And the total amount for the property ruru
2 from 1.01 ds to 14.5 cfs as an irrigation field
3 requirement?
4 A. That's correct.

5 Q. And 2.18 falls within that range?

6 A. 2.18 inches per acre?

7 e. Yes.

8 A. Falls within about the lower fourth.
9 Q. So are you conlident that the 2.1E cfs is

10 somethirE you can opine as reasonable?
11 A. Yes, I am.

12 q. And is it in your opinion in excess of a
13. rcasonable amount of water to irrigate this property?
L4 A. No, I do not believe it's in excess of a
15 reasonable amount.

16 Q. I have one more question I would like to
17 address to maybe each of the cases one at a time. Why
18 donrt we work baclcwards.
19 l-et me represent to you that wIr. Simcoe on his
20 property has indicated that beans have been grown, and
21 that alfalfa, pasture have all been grown.
22 In your opinion could that property have been
23 successfully farmed with those kind of crops with less
24 than 2.1E inches per acre? Is it likely?
25 A. For the Simcoe property, it's my opinion
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1 MR. BROWN: I have no further questions.

2 Thank you.

3 THE COURT: Irt's go off the record for a
4 moment.

s (DISCUSSION HAD OFF THE RECORD)

6 THE COURT: Doctor Brockway, I have a few
7 questions to ask before I'm done with you. If I can

8 find the - under Irlaho Code 42-220, the court is
9 required to make findings any time a recommendation

10 exceeds I inch per acre.

11 In your opinion, for any of the rights that we've
12 talked about today, could any ofthe crops you've
13 testified to have been successfuUy irrigated with
14 I inch per acre?

t { a In my nninion- it's highly Wlikelv that

16 they could have been_supcessfulgLirigated. The model
--@

17 shows that the lowest duty of water that the model
18 predicted in the sensitivity analysis for any of these

19 rights, while still getting enough water !o fill the

20 soil profile, and that's an important qualification, is
21 right at about an inch per acre. Even though you will
22 see some values which are less than an inch per acre,

23 in those cases there wasn't enough water to completely
24 FlIl the soil-holding capacity at the lower ends of the
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1 soil types identified by the NRCS;
2 quite sandv-

*$a..dd

3 THE COURT: There's five identified in the
4 Hagerman area or -
5 A. In this specific arql.
6 THE COURT: Okay. Do you know how many
7 different soil types there are totally?
8 A. In the entire Hagerman Valley?

9 THE COURT: No, that SCS identifies.
10 a. Well, no. Because every - the way the SCS

11 works, every county is different. Gooding County has

12 their own classification system. And you may have the
13 same soil; but you step over the county line and it's
14 called something else. It gets confusing.
15 THE COURT: All right. Is the temperature
16 and the soil type predominantly the two variables that
l7 require more than 1 inch per acre in the Hagerman
18 area?

19 a. Those are predominantly -- the two
20 predominant variables.

2l THE COURT: Very good. Mr. Brown, does
22 that bring up anything?

23 a. I should .. if I may, Your Honor?
24 THE COURT: Go ahead.

25 e. It's not just temperature. It's overall
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but they 're ell1 THECOURT:
2 Exhibit 32.

3 Do you have thati

4 i. Yes.

5 THE COURT: Now, Exhibit 32, there are

6 18 different permutations given the three different
7 crops, correct?

8 A. Right.
9 THE COURT: Now, in that range only one

10 value is around I inch per acre; and that's the very
1l first value for alfalfa, correct?

12 e. Correct.

13 THE COURT: Every other range that you have
14 determined is more than I inch per acre.

15 a. That's right.
16 THE COURT: Now, Doctor, could you explain
17 particularly why the values in the Hagerman area may
18 exceed I inch per acre as opposed to, say, other places

19 in the state?

20 a. Yes. Two main factors. One factor is it's
2l hot. Hagerman is the hot spot in southern ldaho. It
22 hrs temperatures which exceed the surrounding area,
23 somewhat due 0o the elevation, but other factors as

24 well. llhat meanq lbat crops require m . In
25 other words, they have a higher evapotranspiration rate

Page 500

1 than they would in the surrounding area because of the
2 temperature.

3 The second main reason is the characteristics of
4 the soil. In the Hagerman Valley, and in this area in
5 particular, the soils are very sandy. The NRCS
6 classifies thefiifiGlffiffiily as a, it's called a

7 fine sandy loam, which is a - it's a loamy soil that
8 has a lot of sand in it. And because it has a lot of
9 sand, it doesn't have very high water-holding

l0 capacity. Water drains out of it quickly; and it
11 doesn't hold much when it's in there.

L2 So those two factors combined kind of add up to a
13 lot of wa0er is needed tio grow crops in that area.
14 THE COURT: And I take it rhose soil types
15 are taken into consideration in your base field data,
16 correct?

17 A. That's coff€ct.
18 THE COURT: And that,s one of the soil
19 typ€s identified by the SCS?

A. That's right. For example, the KEB or the
KOB.

THE COURT: And that is particularly a
Jy soil?

e. Yes. All of the soil ate

five or slx different
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Let me direct your attention to

I climate. The evapotranspiration of the crop depends on
2 temperature, relative humidity, wind speed, and some
3 other minor factors. So the temperature is the main
4 one, but more properly it should be called climatic
5 factors.

6 THE COURT: Thank you for that
7 clarification.
8 Mr. Brown, anything?
9 e. (BY MR. BROW}.| Do those variables, the

t0 climatic factors and the heat, have an effect on what
1l your set time or your furrow flows have to be?
12 e. Yes. Yes, because the more the crop uses,
13 that changes how much wa0er you have to put on the
14 field.
15 Q. In other words, those are - the driving
16 components are the hro that yourye identifred; but
17 based on what yourve said, I understand that you would
18 expect, then, to s€e either longer set times or more
19 frequent sets, or greater furrow floqm in order to
20 compensate?

2L A. That's right. If you have a sandy soil
22 which infiltrates, seeps a lot of water, you're going
23 to either need longer set times 0o get the wa0er clear
24 across the field or grea0er furrow flows, or both.
25 That's correct.
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I A. I've tried, but you iust can't set it wet on
2 that alfalfa just east of the house there with those
3 long runs that are over 600 feet. 4"ajjS!:19gg"
4 through it.
5TPou indicated you call the person
6 r'esponsible for the canal and pay assessrnenb on the
7 canal.
8 Do you know ane you in a water district?
9 A. Pardon?

l0 Q. Are you in a water district?
11 e. As designed, as designated by the State?

tZ Q. Yes.

13 A. we're 36A.
14 Q. Okay. And you haye a watenhaster?
15 e. Yes.

16 q. And that watermaster is rcsporsible for
17 seeing to it that your rights are delivered?
18 e. Yes.

2t t_v*Llj!".
22 q. And you paid asscsments in order to have
23 that water delivered?
24 n. Yes.

25 MR. BROWN: I have no ftrrther questions.

Page294

Q. And you believe that19

20 your 80 inches watermaster, corr.ect?

1 MR. BROWN: I have no further questions.

2 THE COURT: I have a few questions,

3 Mr. Bell, just to clarify. Mr. Bell, on your mom's
4 .nrty which is 3A, you've stated that you've used

5 gravity furrow irrigation.
6 A. Yes.

7 THE COURT: And you've testified that the
8 q'rantity would be less if you sprinkler irrigated,
9 correct?

l0 a,. Well, yes.

11 THE COURT: Have you ever sprinkler
12 irrigated down there?

13 A. No, we have not.
14 THE COURT: Okay. So ar all times your use

15 has been gravity furrow irrigation?
16 e. That is correct.

17 THE COURT: The assessment you pay for your
18 water, do you pay -- how is that assessed? Is that per
19 cfs or -

A. Yes, 91 mingl'g inch of water
THECOURT: Okay.

e. It's strictly for the maintenance and

operation of the ditch. And all participants share -
it's prorated to their allotted water.

TIIE COURT: So you pay per minelrs insh?

Page292

I e. Yes.

2 THE COURT: And what's the assessment per
3 miner's inch?

4 A. This year it was $5.
5 THE COURT: , And I rake it that what you pay
6 now equates to 1.6 cfs? You have to answer yes or no.
7 A. Yes.

8 TIIE COURT: Now, for right 3A you stated

9 that you at times used 24-hour set times?

10 e. Yes.

1l THE COURT: Referring to Exhibit 13,
12 Mr. Bell, there's four parcels on there; and you stated
13 that you can't remember ever any water being on
14 parcel I historically.
15 A. No, I cannot.

16 TI{E COURT: Mr. Brown, does that bring up
17 any further questions?

18 MR. BROWN: Yes.
te a. (BY MR. BROWI9 When you say that you have
20 ?*hour sets - well, first of all, you indicated
21 before you needed 80 inches. Is that - you're

r"fo-rring to your full right, correct?
r. Yes.

Q. Have you tried to irrigate with less than
24-hour sets on the places where you use 24hour sets?
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I THE COURT: Thank you, Mr. Bell. you're
2 excused.

3 MTNESS EXCUSED)
4 THE COURT: Next witness, Mr. Brown? Well,
5 I'll tell you what. Why don't we take a lO-minute
6 recess here.

7 MR. BROWN: Okay.
8 (RECESS)

9 Q. (DIRECTEXAMINATIONCONTII{I.'EDBYMR.BROWN)

l0 Mr. Bell, Irm handing you whatts been marked as
11 Exhibit 15.

12 Can you tell me what that is?
13 e. Yes. I was curious on how much waler I was
14 using; so I contacted Steelhead Engineering in Jerome,
15 Idaho. And Mr. Jeffrey Martin came down and did
16 measurements on the water.
17 q. Okay. He measured the r,vater that you are
18 claiming under this right, correc{?
19 A. Yes, he did.
20 Q. In other words, when I say nyourr again I'm
21 referring to the, to your motherrs righL
22 e. Yes. Yes.

23 Q. And he measures .. that letter indicates
24 that there were 76 inches measured?
25 e. Yes. There arp 76 out of one of the
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2 Q. And can you tell me where that takeout was?
3 A. Directly east of the house on the northeast
4 comer of the property under the Buckeye.
5 Q. Okay. And it indicates that that 76 inches
6 rvas melsured; there was some water going out above. In
7 other words, it wasnrt a measurement of the total

10 Q. Do you know about how much wasn't measured?
11 A There were three or four gates open ahead of
12 that. So -
t3 a. Okay.
14 .1. Pardon?

15 Q. Do you have any idea how much that would
16 have been that wasnrt measured? In other words, how
17 much wene you rsing? The 76 that was meqsured plus
18 what?

MR. BROWN: Okay. I offer 15.

THE COURT: Can I see that, Mr. Brown? Or,
Debbie, can you hand me that Exhibit 15?

cmE CLERK COMPLIED)
TI{E COURT: I-et's go off the record for a
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8 amount you wene
9A. 's correct.

20

2l

1

6 or 8 inches more above it, three
q1..1!ur takeouts-gpgn.

MR. BROWN: Mr. Kingston.

DAVE KINGSTON, called as a witness in his oum
behalf, being first duly sworn upon his oath, lestified
as follows:

DIRECT EXAMINATION
BY MR. BROITVN:

Q. Could you state your name for the record?
A. Dave Kingslon.

Q. What is your relationship with Kingston
13 hoperties, LP?
14 A. I'm the general partner.
15 q. And are you familiar with the water claimed
16 under rights 038 and 03J?
17 A. Yes, I am.

18 Q. And tell me how that is.
19 e. Through an educational process, but probably
20 the beginning of it was the acquisition of the

property.

Q. When did you acquire the property?
23 e. December of '96.
24 Q. And what, if any, investigation did you do
5 before you purchased the property?

Thank you, Mr. Brown. Next

3

4

5

6

7

8

9

10

11

t2

Page298

1 THE COURT:
2 witness.

moment.

(DrscussroN HAD OFF THE RECORD)
THE COURT: Thank you, Mr. Bell, you're

excused.

(WTTNESS EXCUSED)
TFIE COURT: While we were off - well,

Mr. Brovm has offered Exhibit 15 which is an
engineering report from Jeffrey L. Martin, a letter
signed by Mr. Martin. I think what,s happening here is
Mr. Brown is attempting !o introduce expert opinion
through a lay witness. At this point in time
Exhibit 15 is offered but not yet admitted..

Mr. Brown, next witness.
MR. BROWN: Your Honor, for the record, I

do believe it's appropriate. I will offer it later.
But I do believe it's appiopriarely admitted at this
time.

I think it's standard and well-accepted law that
in the State of Idaho one who uses property is entitled
to testiry as to his use of the property. Mr. Bell has
te.stified as !o his irrigation and that he has in fact
had it measured, and he iras produced a letter to
represent the basis for that. And therefore I don't
think it's inappropriate opinion testimony. Having

5 said that, I will offer it again.

Page297

t3

t4
l5
16

t7
18

19

1

2

3

4

5

6

7

8

9

10

11

I A. I did a complete analysis of property lines
2 and the water rights and investigating as to the time
3 they were decreed and what was decreed.
4 Q. Did you make any inquiries of the owners at
5 the time of the water rights?
6 A. Yes.

7 Q. And did you -- who did you discuss that
8 with?
9 A. Primarily Barbara Gardner.
l0 q. Did you ever discuss with Mr. Gardner the
ll water rights as they pertained to fish propagation?
12 A. With Mrs. Gardner or Mr. Gardner?
13 Q. Mrs. Gardner.
14 e. Yes.

15 q. And what did she tell you in that regard?
16 a. She told me that the ponds had been there
17 since early in 1900 and had contained fish.
18 q. And, in other words, the ponds were rsed to
19 raise fish?
20 e. Yeah, for a number of years.
2l MR. BROWN: Could the witness be shown the
22 photographs we've rnarked as Exhibits -23 THE CLERK: t6 through 21.
24 MR. BROWN: Okay. Could the witne,ss also
25 be shown Exhibit I l?
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Re:

May 11, 2000

Mr. Patrick D. Brown
109 South Adams Street
Jerome,ID 83338

Simco flow measurement - Hagerman
Project No. 1 53-09-2000

Dear Pat:

This letter is to report the results of the flow measurement you requested on
Doyt Simco's pump from the Buckeye Ditch in the Hagerman valley.

A single vertical turbine pump driven by a25 Hp electric motor draws water
from an off-ditch forebay and delivers water to an 8-inch steel mainline. A
Peek Polysonics DCT-7088 ultrasonic meter was used to measure the flow in
the discharge line from the pump. Approximately 6 feet of unobstructed pipe
was available to attach the ultrasonic meter. According to Mr. Simco, six (6)
wheel lines were on during the measurement, which is the maximum number
of lines that can reasonably be operating using the single 25 Hp pump.
During the test, the flow reading was very stable. The measured flow,
averaged over 7 minutes, was 669 gpm.

Please do not hesitate to call if you have any questions.

WW
/

, P.E.

cc: Doyt Simco
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Re:

May 11, 2000

Mr. Patrick D. Brown
109 South Adams Street
Jerome,ID 83338

Babington flow measurement - Hagerman
Project No. I 53-10-2000

Dear Pat:

This letter is to report the results of the flow measurement you requested on
Lynn Babington's pump from the Buckeye Ditch in the Hagerman valley.

The pump consists of a single centrifugal pump driven by a20 HP electric
motor delivering water to a 6-inch steel pipe. This line runs underground for
approximately 100 feet, where it splits into two 6-inch above-ground
aluminum mainlines running south and west. According to Mr. Babington,
the wheel lines on during the test were 1 long, 1 medium, and I short line.
This is the maximum number of lines that can reasonably be operated with
this pump. The discharge pressure during the test was 53.5 psi, as indicated
by an existing gauge on the pump. A Peek Polysonics DCT-7088 ultrasonic
meter was used to measure the flow. A measurement was first attempted on
the discharge line from the pump just before it enters the ground. The flow
reading at this point was unstable and was inconsistent with the known output
of the pump. This may have been due to the close proximity of a 45-degree
downward bend. This location was deemed unacceptable and it was decided
to measure the flow in the two aluminum mainlines, where at least 15

diameters of clear pipe was available. These readings were very stable, and
the total measured discharge was 434 gpm.

Please do not hesitate to call if you have any questions.

"ilfu-fu^-
Charles G. Brockwa{,



Steelhead Engineering
101 W. Main Sr. #9 J*Io*., tOahoElgg8

Phone (208) 324-1083 Fax (208) 324-2016

June 7, 1998

Lynn Babington
2849 S. 850 East
Hagerman, Idaho 83332

Jeffrey L. Martin, P,F.

Dear Lynn,

This letter is to summarizp the rcsults of flow measu!€,ments whiqh I made at vour farm at
the above address on S.aturday,. June 6th, 1998. You indicated that you irrigare
ap.proximate\l Zlasre* of_cropland using two wheel lines tqtaliug approxirnaftiy on* [Of
1n!!e in length, The water is picked up bt a 20 horsepower shorr-couriteO turbineiBerkelev
B3TPM - Scr. #8044003) and delivered through a 6 inctr mainliri,r. You indicated thi
systeln is typically opeptn{ at 55 p.s.i. rnea{ured at rhe pump clischalge. All ilow
nteasurements were mnde using a Polysouics Tyme-Flyte ultiasoriic flow riet*r on thc 6
inch aluminum mainline.

We nreasttred the flow in two conditions; the first condirion was with water discharging
frotn a risor near thc end glthc sy.stenr and the yaf_vg at the pump fully open. ite syst*n,
stabilizecl,at 38 p.s.i. and I mea-sured a tlow of 492 g.p.m. wb ttr*ri piriiattv-cto#o tt"
valve at the pSmp m.g{eate 55 p.s.i. backpr-essure if ilre pump di$"httge iro simula1e
normat operaung condluons) and nreasurcd a flow rate of 3ZB g.p.m.

rhe.lo horsepower pumq was designcd ro deliver fsq. g.p,m: at 140 t't. (60.2 p.s.i.) of
l"l{t*#- "t_L999, 

tp,*. Informadoir. you gsJe me indicl'fes that the *oioi-rpr*d is 3500
r.p.m. -I'Ite slightly,t]gY"j lpeed and.possibly sqmg irnpeller wear are contributing to thi
somewhat rcduced flowrate iir compariion to the clesign i1ur",'ne.

'T-fu0. fr4L
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I !o demonstrate that there is a basis for Mr. Kingston
2 to tcstiry as b tho history of the property, including
3 the prior stetements of prior ownens going back into
4 the Twenties with the fish propagation use.

5 Q. (BY lt'lR. BROWN ) Mr. Kingston, catr you tell me

6 Out statement - f donrt know if yourre familiar with
7 the staternent in the exhibit; but let me just -
8 THE COURT:. Hand the witness the exhibit. .

9 Q. (BY MR. BROWI\D Let me just tell you that it
to mentions commercial fish ponds being developed later,
11 but also refers to prior recneational pon&.
12 Are the ponds you identified on Exhibit lil with
13 the yellow marker, are thoee the commercial fish ponds

14 or the recreational ponds?

15 e. I believe that the two further south closest

16 to the river were the recreational ponds as far as I
l7 know. And the ones that were developed later were

18 further up the property.

19 Q. And tell me how the ones that were developed

20 later are different than the hro you identified?

2L e. Well, they're of a commercial nature. They

22 have locks in them. You know, the flow has been

23 regulated closely for that purpose.

24 Q. So yourre not atternpting to claim new uses

25 from the Seventies.
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I MR. BROWN: Thank you. I just wanted the

2 record 0o nole that it was being offered for multiple
3 purposes.

4 THE COIJRT: Very well.
s Q. (BY MR. BROWN) I want to go back to this J,
6 K L split for a minute. Mr. Clelland testified and
7 drew in brown on Exhibit 12 an area which he identified
8 as having the 10 acrts contained in it, the 10 acres of
9 irrigation claimed, but only I acre of irrigation, that

10 being in the very lower right-hand corner.
11 Do you see what I'm referrirE to?
L2 e. Yes.

L3 Q. Can you describe the terrain within that
14 boundary which is morc to the west or towards the

15 left-hand side? In other words, therers a field
16 indicated on the map as 4.1 acrts.
I7 e. uh-huh. Yes.

18 Q. Which has the K labeled in it?
19 n. Yes.

20 Q. Has that property to your knowledge been

21 irrigated?
22 e. Yes.

23 Q. Okay.
24 A. I think it had been earlier testified by

25 Mr. Bell that Mr. Gardner had pastured his horses in
Page 314

1 A. No.
2 Q. I wanted to discuss for a minute the
3 agreement that you -
4 THE COURT: Are you going 0o offer this

5 exhibit, Mr. Brown?

6 MR. BROWN: Yes. I offered it, I believe.

7 THE COURT: It's exhibitwhat?
8 TIIE WTINESS: 22,Yout Honor.
9 THE COURTz 2?i! 22has been offered. No

10 one here is objecting !o it. Therefore it will be

11 admitt€d.

12 (claimant Exhibit 22 ADMITTED)
13 MR. BROWN: Your Honor, I would like to
14 elso offer it for the purpose of impeachment. You
15 heard Mr. Clelland stale that he had no information or
16 no basis to zuggest that there were any fish
l7 propagation at or before the time of his
18 investigation. And I think it's fair to say that the

19 claim itself identifies under oath that there was.

20 TI{E COURT: Mr. Brown, statements offered

2L fot mere impeachment purposes don't go to the

22 substantive truth generally speaking. They just go to
23 impeach. You're offering it for alternative - the

24 court will allow it as subsr"ntive evidence of the

25 purpose ofuse.
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I that property.

2 Q. Miss Gardner still owrs the house indicated
3 just down the picture --
4 A. That's correct.

5 Q. -- from that area. How is Mrs. Gardner
6 going to water her hotse, around her houe and up

7 through that other section that yourre purchasing

8 without water? Do you know?
9 A. I think there's a general agreement to share

10 that water with her for her needs.

11 Q. Okay. And why is it, then, that you would
12 own the water instead of she?

13 e. I don't think she has the ability to water

14 it herself. She was trying to encourage some help by

15 deeding the water over.

16 Q. And have you agr€ed to exchange something
1? for her or do something for her in exchange for the
18 water?
19 n. In addition to that, I agreed to grade her

20 driveway, keep it -
2L q. Yourre maintaining her road in order to take
22 the water and utilize it both on your place and hers?

23 A. That's corrert.
24 Q. So the place of use of the right is not
25 changing.

Page 315
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I of time to sort through. They are extraordinarily
2 complicated as what I'm showing you is a diagram of the
3 deeds. And I'll tell you it's about 12 feet long.
4 The property continued !o go through since the

5 New Intemational Mortgage decree forfeihrres, estates,

6 splits. And t do have them with me, but I'd suggest

7 that -- [ have about four inches worth of them. And in
8 order to be helpful, you would have to go through them
9 all.
10 THE COURT: Maybe we could get just that
11 portion of the de€d de,scribing the water rights or dl
12 appurtenances? You could - I'm just telling you that
13 now, Mr. Brown. We can supplement later. We don't
14 have to do it now.

15 MR. BROWN: That's fine, Your Honor.
16 THE COURT: Referring to Exhibit 12,

17 Mr. Kingston, there's an area labeled brown on
18 Exhibit -- there's -. yeah. It's labeled K.
19 e. Yeah.

20 THE COURT: And it's your understanding
21 that area has been inigated?
22 e. Yes.

23 THE COURT: And that understanding comes
24 fromwhom?
25 A. From Mrs. Gardner and from others I've
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1 A. No.
2 MR. BROWN: I have no further questions.

3 THE COURT: Wait a second, Mr. Kingston.
4 Kingston, reganding Exhibits 19,20 and 21, and I
5 tDlnk those are the pictures of the biggest pond?

6 A. Yes, Your Honor, I think so.

7 THE COURT: Is it your underst,nding that
E those particular ponds have been on the property since

9 the 1920s?

l0 A. That's correct, or before. Or before.
11 THE COURT: Or that pond. That's one pond,
12 correct?

13 A. There's two ponds.

L4 THE COURT: Okay. And those two ponds, to
15 the best of your understanding, have been on the
16 properties since the Twenties?

l7 A. Yeah, or before.

18 THE COURT: Or before. And those have been

19 used for the purposes of fish propagation?

20 a. Yes.

THE COURT: Is that commercial propagation
orjust pride?

A. I think it's recreational. Those two ponds
are recreational more than commercial; but they've been
there and for that purpose for a long period of time.
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I tHE COURT: Who fishes out of those, in
2 other words?

3 A. Probably the land owners and friends, I
4 suspect.

5 THE COURT: - And your understanding that
6 those have been there since the Twenties is from
7 Mrs. Gardner?

8 A. Mrs. Gardner and others that I've talked
9 to. The McFaddens and other people who lived in the

l0 community for a long time, and his parents lived
11 there.

12 THE COURT: Now, the deed you received from
13 Mr* Gardner for right - for the area where right K is
14 used, that deed didn't specify any particular quantity
15 of water, did it?
16 a. She said that smount was in dispu0e and
17 would be adjudicated. So it does not have a specific
18. quantity. It just says all remaining rights, I
19 believe, is how it's writlen.
20 THE COURT: All right. On the face of the
2l deed itself - all right. [t may be helpful,
22 Mr. Brown, at some point to get those deeds in the
23 rd.
24 MR. BROWN: Your Honor, I hesitate to use
5 them because they're going to take an inordina0e amount
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I talked to.

2 THE COURT: Okay. Who are some of those
3 other people you've talked to?

4 A. McFaddens, Mr. Bell, some of the other
5 neighbors.

6 THE COURT: All right. You don't have any
7 personal knowledge that that has been in fact been
8 irrigated prior to 1996?

9 A. No. No, I don't. OnIy vAat people told
10 me.

11 THECOURT: Okay. Andlikerriseastothe
12 ponds, you don't have any personal knowledge ofthose
13 uses prior !o 1996?

L4 A. I've witnessed aerial photos that predate

15 that, yes.

16 THE COURT: Okay. Mr. Brown?
L7 a. (BY MR. BROWN) I\rIr. Kingston, you own the
18 water rights; but as you heard Il[r. Bell testify
19 regarding his mother's right, you are also within a
20 water district organized by the State of Idaho?
2l A. Yes, I am.

22 Q. Do you pay assessments to use your water
23 rights?
24 A. That's correct.

25 q. For what amount of water do you pay?
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1 A. Well, that's the first pond right up in the
2 front corner of the property
3 Q. In other words -
4 A. Right here.

5 Q. - that is the first pond comirE out of
6 the-
7 A. Buckeye Ditch.
8 Q. - Buckeye Ditch. Okay. Does that pond
t have fsh in it?
10 e. No.
11 a. Did it used to have fish in it?
12 n. Not - it may or may not have. I'm not
13 sure.

t4 Q. Exhibit 17, what is Exhibit 17?

15 A. That's like a slough or pond along the road.
16 Q. Does that have fish in it?
17 n. Yes.

18 q. And does that have fish that have beeri
19 planted or cultivated in it?
20 e. Yes.

2L Q. Okay. Exhibit 18, can you tell me what that
22 shows?

23 A. That's a pond that would connect with the
24 slough further down the property.
25 Q. Can you indicate on Exhibit Ul where thnt
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A. GY MR. BROWI.D I want you to start with
2 Exhibit 11. And let me give you a pen.

I Can you draw on - do you rrcognize Exhibit 11?

4 .. Yes. I'm trying to figure out where the
5 river is here.

6 e. What I'd like you to do for me is, first of
? all, take Exhibit 11 and take the yellow hightighter
8 and indicate to me where water comes out of the Buckeye
9 Ditch to any fish - on its way to any fish ponds?

10 A. Okay. You're saying that her house is right
1l here?

12 Q. Would it be easier if I gave you a bigger
13 map?

14 A. Yes, mayb.
15 THE COURT: They've kind of been boring it
16 this way (indicating).

l7 a. Oh, okay.

18 THE COURT:
19 MR. BRO\MI{:

20 as an exhibit?

2I THECOURT:
22 already?

THE CLERK: Yes, wedo.
(DISCUSSION HAD OFF THE RECORD)

25 a. (BY MR. BROWI9 Why don't you use
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1 l,xhibit 12.

2 Now, do you recognize the property on Exhibit 12?

3 A. Yes.

4 Q. Okay. Can you, starting with where water
5 comes out of the Buckeye Ditch on its way to any fish
6 ponds -
7 A, Yes, it's right here.

8 Q. - can you draw the path it takes to get to
9 fish ponds

to (IIIE WITNESS COMPLIED)
11 a. (BY MR. BROWI9 Okay. In working down that
12 line now, generally it mns from right to left on the
13 map?
t4 a. Uh-huh.

15 THE COURT: Mr. Brown, is that water
16 coming - is that the Buckeye Dirch ibelf, or is that
17 a dilch coming out of the Buckeye?
18 e. The Buckeye Dilch, I think, is right here.
19 MR. BROWN: It,s water coming out of the

Buckeye Ditch across the property 0o fish ponds.

A. (BYMR. BROWI$ Correcr?
n e. Yes.

23 ). Now, let me show you exhibit, what's been
zc marked as Exhibit 16.
25 Can you tell me what that exhibit is?
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For my purposes, anyway.

Could we go ahead and mark that

Don't we have that one marked

I would be?

2 A. It's right here.

3 Q. Does that have fish in it?
4 A. Yes, it does.

5 Q. what kind of frsh?
6 A. Oh, there's trout. I think there's some, I
? think there's a few carp in ihere. There,s some bass

8 as well, I believe.

9 Q. Is that pond kept in order to maintain the
l0 fish there in it?
11 a. It is. It's been designed for fish
12 propagation with gates and - 0o msintain the levels
13 and so forth of the water.

14 q. When is the water used for the fish?
15 A. Year around.

16 Q. h that water in addition to the irrigation
17 water?
18 e. Yes, it is;
19 Q. Can you explain that to me?
20 e. Well, you have 0o have a certain depth of
2L water to maintain the oxygen lwel and e certain flow.
22 And so we need a year-around supply of weter to those
3 ponds.

24 a. Okay. Exhibit 19, can you tell me what that
5 shonns?

Page 303
Page 300 - Page 303

Duane J. Schneb€tger



TM

I A. That's a larger pond that's further 0o the
2 east of this last pond and very near the Snake River.
3 Q. Okay. And does that have fish in it?
4 A. It does. It probably has the largest
5 population.

6 Q. And what kind of firsh?

7 A. Those are trout and bass.

8 Q. Okay. The last two photos, you nefemed to
9 two ponds on ExNbit Ul which you,ve circled on the

10 lcft-handside"
11 Whatrs your understanding of how long those ponds
12 have been there?
13 l. Well, there are - from my discussion with
14 Barbara Gardner, she indicated they were there in the
15 1920s.

16 a. Okay. Do you have any neason to believe
17 they werc not there?
18 A. I've been able to substantiate that from
19 other neighbors and people who have lived here. Not
20 many go back to the eady Twenties, but their parents

21 did.
22 Q. Exhibit 20, what does that show?
23 e. 20 is just another shot of the same lake.
24 Q. And Exhibit 21?
25 A. That's a little further out and the same
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I A. I'd have to look at the deed to be honest.
2 Q.Ilave you corsulted with anybody or had
3 anybody look at this in order to determine how many
4 acres you have and how much is irrigated?
5 a. No.
6 Q. Ilaveyou consulted - haveyou hired
7 Doctor Brockway to do that for you?
8 A. Yes, to determine the amount of need and
9 use.

lo Q. What have you done in order to provide him
1l with information such as the way the property has been
12 historically irrigated?
13 e. Essentially I put him in contact with
14 previous farmers so that he could talk about their flow
15 rates, the crops that have been grown on that farm, and
16 the data.

17 q. And who have you put him in touch with?
18 e. Dan McFaddan primarily. He farmed it longer
19 than anybody else.

20 Q. Do you know about when he farmed it?
2l e. He farmed it from 1976 to 1986.

22 Q. Okay.
23 e. I believe the Gardners farmed it after
24 that, I'm not sure. It's prior to my ownership.
25 q. Let me ask you a question about these water
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1 large pond.

2 Q. Where does the water go once it leaves the
3 ponds?

4 A.It goes inlo the Snake River.
5 THE COURT: Are Exhibits 19 and 2O and2l
6 all shots of the same -
7 A, The same lake, yes, Your Honor. It goes
e right out - there's a diversion right here.
9 MR. BROWN: Okay. I would offer 16 through

ro 21.
1l THE COURT: Yeah. Without objection,
12 Exhibits 16 through 2l arc admitted.
13 (Claimant Exhibits 16 thru 2l ADMITTED)
14 a. (BY MR. BROW}I) Referring you now to
15 Exhibit t2, can you tell me how much of the ground on
16 that pmperty is imigated?
17 A. We've claimed 129 acres, and I think it
18 approximate - some years there's mayh slightly more
19 than that. Some years it's less.

Q. Okay. Let me show you an area referred to,
identified in brovm as the place of use of right
No.IC

Do you orvn any of the property there?
I Yes.

Q. And how much there would you own?
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t rights splits. J has been sptit into K, L, and M. you
2 heard the testimony this morning about how those nights
3 were split.
4 A. Yes.

5 Q. Can you tell me what your understanding of
6 what you were acquiring when you obtained part of the J
7 right from Miss Gardner?
8 A. I acquired, first of all, I think it,s the B
9 right. And subsequently I was told by Mrs. Gardner

l0 that there was additional water, and that she was
11 wanting to convey that to me for the needs other than
12 those that had been conveyed to others.
13 Q. Okay. And when you say r,other than what had
14 been conveyed to othersrft can you explain tha.e?

15 e. Well, I think that she was concerned that
16 the department had allocaied one inch per acre and, I
17 think, told me that she felt like she couldn,t do, deed
18 any more than that until there was .- the adjudication
19 had, you know, concluded. And once that was concluded,
20 that the rights, whatever rights rvene determined,
21 anything that was not decreed to others, because I was
22 the largest landowner, should be conveyed !o me, and
23 would be.

24 q. Okay. So, in other words, you said that she
25 would convey it first to the others to get more than an

Page 307

Duane J. Schneberger
Page 304 - Fage 302


