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IDAHO DEPARTMENT OF WATER RESOI'RCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED TINDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

75-L0475

SILVER PEAK RANCH TRUST
C/O MYRTHUS AUSTTN/RON AUSTIN
63 HWY 93 N
sAr,MoN rD 83467-5292

IRRIGATION in LEMHr Countv

SOURCE: ,JESSE CREEK

QUANTITY: 1.940 CFS

PRTORTTY DATE: 04/0]-/1894

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

IRRIGATION

PLACE OF USE:

TRIBUTARY: SAIJMON RIVER

T2LN R22E 5L SWNW Within ITEMHI County

PURPOSE OF USE PERIOD OF USE

04/01 t0/3t

OUANTITY

r..940 cF's

T22N

T22N

T22N

T22N

T22N

T22N

T22N

T22N

R22E

R22E

P.22E

P'22E

R22E.

P-22E

R22E

R22E

s31

s31

s32

S32 Lot

>52

S32 Lot

s32

S32 Lot

NENE

NESE

NWNW

3 SWNW

SENW

4 SENW

NWSW

7 NWSW

T22N

"T22N

T22N

T22N

T22N

T22N

T22N

R22E

R22E

R22E

&22E

R22E

P'22E

R22E

SENE

1 NENW

ShINW

4 SWNW

3 SENW

7 NESW

5 NWSW

0.40

I .80

0.30

33.00

9.00

5.10

3.10

2 .90

s3L

s32

s32

s32

s32

s32

s32

Lot

Lot

Lot

Lot

30.00

L.80

5.10

1.80

7.70

4.50

7.70

Lot

].22.2 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINTTTON OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for' the definition of the rights or for the-efficieirt administration o'f the waterrights as may be ultimately.determined by the court at 
" 

p"i"t in time nolater than the entry of a final unified decree. section Zz-:4tz(6), rdaho
Code.

EXPITANATORY MATERIAL: BASIS OF CLAIM - Decreed
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{
Instrunent No. 51159

@l1iS Snir'nfufP. Mudc t1ris........... . 91h....... .. .. dav of.... ....... . Norr ember.. .in the vcrr or our

.....y.{I!..I".T4!!..p'....F..Q9ISF...e.ad...DEI..M..F,8Qi$n.,...husb.end...and..,w1f e,...of...comty . of . I-emlr.i.,...state..of ... . ....

fdaho, .... . - . . ., thc Dart.... ig.e.. .of tltc nst purt, xnd

.the pnrty . . ol thc sccond prn.

WI'INESSDTII, 'fhrt the srid prrt..les of the IiN[ D$1, for trd in considctnliotr of . . .

...!-'oun Trr_ousr$!! !'orrR lrm'rDHJD.4l\ID l!-o./]'qo (.$.4,{,0-a.a.o). :. -..:..-..:.: : :.:..-...: .-..: :...DoLtjlls,

.,..Iawful..$oBey.-. .-...-. ... .of the Unitcd Stats of Americr, to.......then.... ....... in hanrl paid by tho soid prily of thc sccond part,

thc receipt where of ie hereby acknolledgcd, lrn...I-e-. CRAN'fED, BAIICAINIID aud SOLD and by thcse prcsents do.... . CIL{N'I',

aARGAIN, SELL, CONVIIY an(l CONITIRM unto thc strid part.y.. of the second put, nnd to..... .its . hcirs nnd nssigns forcrcr, all

of the follovrlng d.escrlboal real estate, sltuateat ln County of l.ernhl, State of ldaho,
to-wLt,:

Ill the rlght tltle and lnterest of the partles of the flrsb p€rt 1n and to tho
w8t-eTs of Jesse Creek, Lenhl County, Stat6 of Idaho, and hereln wurranted to be not
less than ee lnches, sald. waters havlng boen decreed by thc Dlstrlct Court of the
State of Idaho und Tecord,ed ln Book A of Judgments on lage 25I, and tlle LAnd on
whlch lrhls water hss boen used for lrrlgation purposes belng a psrt of the SINE+
and the NIS$ of Sectlon 31 ln Townshlp eP North Ran€e 2e East of the lloise l.lerictlan,
Lenfti CouDty, State of lataho,

Thls wuter 1s flrst right wate!

Docunentary stanps S4.50 canceled 5/L5/39 R L s

Togother with rll nud singulor the tencments, horaditomcnts nnd ilppurtenances lhcrcuDto lrcloDgiDg or in ntryrvise uplrrtlinirrg, and

lBsBb$B irBbsr,$b[rB bullsixuc]b tlEngb syi0'dj,s gEJuetf u gssc

'I'O IIAVO AND IIOLD trll and $ingulnr, thc abovc msntiotrcd and describcd prcnriBes, togelhcr with tho rl)l)ilrletrilnccs, unto th(

Dort.y....ofthosacontlprrb,rndlo..-....1ts.....-..heirsrndasignsforaver, Andthcsuidl)nrtiesofthcfir5ilurl,,rrrtl !h9.1f. lrrin,
thc srid prcmism in thc quiot ald pctccful posse$ion o[ ihc mkl pnrt..y... of thc socond !urt, . ltg. . lrcirs rntl rssigns, rgritts! tht
srid pnrt..lesf Lhe firsl ptrt rn(l .... thelr..... heirs, aml agringb lll ud evoy pcmon iln(l persons rvhornsocvct', hrvlully clainring or u
cloim, lhe silme shtrll and will wnrrant and by lhesc prcscnts forcvcr defend.

IN IVITNnSS WI.IllRIlOf, the sxid piltles ot tha lirst Dar[ hn-vo.. hcrcurrto sct .the1x......- hrnrl..s. 0[d scnl..s.. lha dxy xod

year IlNt sbovc rvritten.

Signcd, scalcd and dclivcrcd itr tha Dresence of .........lsD.{LJ

. ..... . .(s[.\1,)

.... ..lsDALl

S'I'ATD OT IDA}IO,

COUNTY Otr LD]!III],
ss.

on this... ... .6!h..........<hy of...........,!-{.0}19.r4}cx.....-, in ihe ycar 19...37,

. . .111lllan.D. Booner.

.... D91.1q qgoqgr] 
.

4..........-........-................

.j

"t

,i

I

{
lt

I

i
't

I
i
,t

T

,l

to no to be the peMn...g. rvhose nrmc..t...aIc...........subscdbed to the rvithin itrstrumcnt, rnd ncknorvledgad to me that ..t.hcy..,. execut(i
Lhe somc.

IN WITNDSS 1VIIEIiI,:OF, I hnvc hcrcunto sct my hand rtrd allixod my olllcial scal the dry nnd year in this ccrlifictle tiht abort

rwitlen.

( (sEAt) ) ..........Ir-e-i.e.rl-e.h..llgshc.s-..gn,o.o.k
Notary PubLlc for the State of ldaho,
.,Bg,S1.d.l,ItS,..e!...SaLnox., IdahQ. ..........,............

75- 3 N*rranlXdaed

R 4,a,,\'</ R.,* Bob Slac*;'da^
dqtrvtc,ahv'5 re"[<sse Czr'

\r11[uoa
M'Vat Btrsswm



MEMORANDUM

TO: Files 75-4471 and75-10475

FROM: Monica Van Bussum

DATE: November 2I,2008

RE: Discussion of Austin rights from Jesse Creek

I met with Ron Austin of Silver Peak Ranch Trust on November 6, 2008, and with Bob
Blackadar on November 7,2008. Bob Blackadar filed objections to IDWR's
recommendations for Silver Peak Ranch Trust's water rights 75-447I and75-10475.
This memo serves to document my current understanding of how water has been used on
the Silver Peak Ranch land, and to better analyze if and how the recommendations for ":.5-

4471 and75-10475 should change.

75-10475

75-10475 is a combined claim for decreed rights 75-3 and,75-9. 75-3 is known as the
Boomer right and 75-9 is known as the Gilmore & Pittsburg (G&P) Railroad right. For
clarity, both 75-3 and75-9 had an April 1, 1894, priority date. 75-3 was decreedfor I.44
cfs (72 inches) and75-9 was decreed for 1.5 cfs (75 inches).

Bob Blackadar objected to IDWR's recommendation for75-10475 stating 75-10475
should be disallowed. Mr. Blackadar's reason supporting the objection was: "Case No
94-00004 In the District Court of the Fifth Judicial District of the State of Idaho, In and
for the County of Twin Falls Memorandum Decision and Order Granting Partial
Summary Judgment."

Case No. 94-00004

Case No. 94-00004 came about when Bob Blackadar sued Myrthus Austin when Mr.
Austin allegedly damaged Blackadar's property through ditch maintenance activity.
While the scope of the case was not to determine the state of the Austins' water rights, it
did address 75-3 and 75-9. The Memorandum Decision and Order Granting Partial
Summary Judgment and Order Denying Motion to Suppress Evidence of July 7, Lggs,
stated, "Matthias Austin, however, received no right to the use of water from the deed
which conveyed land to him from the Gilmore & Pittsburgh [sic] Railroad...The deed
conveying that particular property to Matthias Austin specifically reserves all decreed
water rights from Jesse Creek. Myrthus Austin can possess no Jesse Creek water right by
his successive interest in the land. This court finds water right no. 75-00009 to have been
reserved by deed."

.,', 
{'j A, Nl N! H D

ith"r. ." 4} 2$08



a

but did not list a recipient. The 1987 document showed 75-3 being delivered to
Emerson Hill (7.5 inches) and Myrthus Austin (72 inches). The 1992 document
showed 75-3 and 75-9 being delivered to Myrthus Austin, but a handwritten note
next to 75-9 rcad, "May be forfeited.o' we have records from three decades
showing 75-3 being delivered to the Austin/Silver Peak Ranch property.
The Boomer deed states the water right was not less than2} inches. The Boomer
right was, in fact, 72 inches. It seems odd a deed would not more fully describe
the amount of the water right when it had only 12 years previous been decreed to
the owners and conveyors.
The Boomer deed states the water right was recorded in Book A of Judgments on
Page 251. This description is the location of the first Jesse Creek decree, of

, which this water right was not part. The Boomer right was recorded as part of the
second Jesse Creek decree in Book C of Judgments on pages 294-297 .

The City of Salmon has not claimed 75-3 in any respect. There is no historical
recordof delivery of 75-3 totheCityof Salmon.

a

o

Conclusions relevant to 75-3

Bascd on the memorandum decisiou of 1994 aud IDWR records cited by Tim Luke, 75-9
appears to have been forfeited by the Gilmore and Pittsburg Railroad. We now take up
75-3. Three decades of watermaster records and IDWR correspondence show delivery
and use of 75-3 by the Austins. If possible, I would recommend renumbeingT5-10475
to 75-3 to preserve the water right record and recommending 75-3 to the Austin/Silver
Peak Ranch property.

Mr. Blackadar's assertion that the Boomer right was not appurtenant to the current Austin
property but was only appurtenant to lands west of Highway 93 is an ambiguous area.
The decree only gave a standard legal description and made no mention of exceptions for
the highway. The Austin/Silver Peak Ranch claim to75-3 would be strengthened by the
existence of a deed between Boomer and Matthias Austin, or Matthias Austin's
predecessor. However, evidence of delivery to the Austin/Silver Peak Ranch property
does support transfer of the right under the accomplished transfer statute.

75-4471

75-447r is a claim by Austin/Silver Peak Ranch Trust with the elements:
o Priority date: 4/L/I94L
r Basis: Statutory Claim
o Source: Waster water tributary to Salmon River
o Diversion rate: 2.5 cfs
o Place of use: Same as15-10475

75-447I was recommended much the same way in the Basin 75 Director's Report. Mr
Blackadar filed an objection, stating the POD should be SWSESW Section 3I,T22N,
R22E, B.M. This relates to what is known as the "Blackadar source isiudl'ffiffitlg\e
addressed separately from the validity of the Austin rights. ln short, j{r, Blackad6rTi.,,lfr,(, 4ffi
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IDWR Field Exam Form 0410912008

Priority Date Data Entry Form

Glaim Numbet 75-10475

Claimed Priority Date: 41111894 Claimed Basis: Decreed

,J
A{"" claimed Priority Date and Basis as Recommended priority Date and Basis

Water Right Priority Date: Water Right Basis:

Recommended Priority Date Recommended Basis

Document the evidence submitted/reviewed for the priority date claimed, include your analysis of the evidence

chrM mbi oC 7s-s 1-ts-7
rYlZ^-- 64p

1s- B -> 4 - /-l
-|s-al + q- t- g 1.1

f+.tor>'r erad 4- t- lsn4

Reviewer: M tlS o^t",Llh-/zoe?



IDWR Field Exam Form

Polnt of Diversion and Source Data Entry Form

Claimed Point of Diversion and Source

T21N R22E S1 SWNW WithiN LEMHI COUNI.Y SOI]TCC: .fESSE CREEK SALMON RIVER

T22N R22E S3]. NESW WithiN LEMHI COUNIY SOUTCC: .JESSE CREEK SAIJMON RIVER

.122N R22E S3J" NWSE WiThiN LEMHI COUNTY SOUTCE: TTESSE CREEK SALMON RIVER

_ Use Glaimed POD and Source as Recommended pOD and Source

Water Right Point of Diversion and Source

Recommended Point of Diversion and Source

Source lnformation

Source Tributary To

0410912008

Claim Number 75-1O475

Twp Rge Sec Gov Lot QQe of ee of e County Source

Other rights from this POD? 75- I 75't tr36

Document how
f,' l4tzz. z
the POD and (ource

9- /4t 4t 7s-/g/zs2
were verified

.1o I,tg

a
-7 5- Zot '-75- ..1

-7

(3, coJd b-. Aezk of Fo //a^a A'ee*
tn

D 10 Fan tu\zl\ s

k -/
11 A-

i4 c-0^ 7

)* I

b rS
?i

\g rjd\^^A,rr+ in /ro
b"+1^ rcA * getn

4s \ ur\ ci,/).,1'[-4 b"t
Ath)vs'2.

t-ts)
13



IDWR Field Exam Form

Claimed Place Of Use

T22N R22E 531

T22N R22E S31

T22N R22E 532

T22N R22E 532

T22N R22E 532

Place Of Use Data Entry Form

04/0912008

Claim Number 75-10475

_ Use Claimed POU as Recommended POU

Water Right Place Of Use

Recommended Place of Use

Twp Rge Sec OO O County

40.00

4.00

40.00

3.00

Tot.af Acres 134

See corrections to claimed POU above

Lot Num Acres Purpose of Use

NENE

NESE

NWNW

SENW

NWSW

SENE

NENW

SWNW

NESW

4.00

10.00

4.00

17.00

12.00

T22N R22E S31

T22N R22E S32

T22N R22E S32

"122N R22E 532

Total Acres _
Document how the POU was verified

t-atb^

cLarrn {" 5-q

Ar

L+eA ,n (qS-l * LooA .

I
*41r-^--

cth,er... 15..
-1o& 

^-{

1-+
a-tl r

t€ +t^<1 *tZ \",an-<- 15- 3t Na-e) <.v^,At*r=s- \ o*nt7[is l*d
c\Xoryot,t Po,l '

l€ \4 h4y.- 1g-g 
^ 

1e-1t c+1ll t\uA <-vtLs,^c-Q- \"c.-n,,,pt;skJY) olu^td,-\n Pon.
Reviewer: l.Avts " ^n oate,fu/zoeE

t-lruh^rl ptu^.#fruU.r-.1r,*4+ Ar<rs,ain 1E-3 */or 1l.-.1

?roprr\ Nas rrri3

^J.C =A,M.o- 
St-a.f€. oua l5- 4ulr t (rnvb obgl?e)



IDWR Field Exam Form

Purpose of Use Data Entry Form

Claimed Purpose of Use

Water Use Number of Homes Number of Stock

IRRIGATION

Use Claimed Purpose of Use as Recommended purpose of Use

Acre Limit

0410912008

Claim Number 75-10475

X
Water Right Purpose of Use

Water Use

Recommended Purpose of Use

Water Use

Number of Homes Number of Stock Acre Limit

Number of Homes Number of Stock Acre Limit Number of Other

Document how the Purpose of Use was verified:

Reviewer: l\AVB Date 41tu'



IDWR Field Exam Form

Period of Use and Quantity Data Entry Form

Claimed Period of Use and Diversion Rate

Water Use Start End Rate

tRRtGATtON 4to1 |1tO1 1.94

Overall Diversion Rate 1.94 Overall Diversion Volume

- 
Use Claimed Period of Use and Quantity as Recommended Period of Use and Quantity

Water Right Period of Use and Diversion Rate

Water Use Start

04/08t2008

Glaim Number 75-10475

Volume

Overall Diversion Rate

Recommended Period of Use and Diversion Rate

Water Use Start

Av\

Rate Volume

r+*/kffi,ww
1]rfrcawa?t*

End

Overall Diversion Volume

End

lo/st
is IJ

overattDiversion Rate / ,14 a* t. c orl ina0. F^
4C/\-e-
C\"-L Po,+

Overall Diversion Volume

Document how the Period of Use and/or Diversion Rate were verified

crh

9"t- o &-r, T)rv, 1r' )n AJ Ua)rn B"*A t -^
J" ono oD lnu
t;

6* 75

y^44,
tYn t

A/<^eA AE
-/D

Hata)*tfffiffiTn'ffiJ?",fg-fu6;
lhcl,u/tz

NrW 2s-a/tt is nol /)n
b6 sf{rrn tkl

Reviewer: MVB ou,",tlb /2eos



IDWR Field Exam Form

Owner Type

Original Owner

Original Owner

Current Owner

Contacts Data Entry Form

0410912008

Glaim Number:75-10475

State Zip Phone

rD 83467-529 (208)756-3368
2

tD 83467-529 (208)756-3368
2

tD 83467-529(208)756-3368
2

Full Name

MYRTHUS AUSTIN

SILVER PEAK RANCH
TRUST

Address

63 HIGHWAY 93 N

C/O MYRTHUS
AUSTIN/RON AUSTIN

63 HWY 93 N

JOHN W AUSTIN 63 HIGHWAY 93 N

City

SALMON

SALMON

SALMON

Date of Field Exam: Time

Accompanied By: Phone Number:

Relationship to Claimant:

Directions to Property (if different from above) and/or update owner information

afy1 o
/

Reviewer: M V'S
Date: UbLr*7



History for decreed rights 75-3 and 9

WR History

75-3 Eoomer
1.44 cts
Jesse Creek
lrrigation

& Railroad

Jesse Creek
lrrigation

WR Claim

75-10475 Austin

134 ac
Jesse

lrrigation

Recommendation

75-10475 Silver

122.2 ac
Jesse

lrrigalion

75-9

*Last updated 2l15l2OOB (mvanbussum)
For digital copy of Excel spreadsheet see Monica Van Bussum

Sum recommended al
Sufl recommended ac
Srn recommended cfs

N/'
I{/A
1.94

urEccounted for at
UrEccounted tor ac
,lECCOUnted for CfS

N/A
N/A

o



SpliUOverlap Analysis - Water Right No.: 75-10475

22N

22N
21N

POTJ:

22N

21N

POD:

Twp

22E

22E
22E

22E
22E

Rnq

32

31
6

1

Sec

NE
NWNW
NENW

1

Lot 6 fW1,
Lot 3

Lot 3
NENE
SESE
NWSE
NESE
SE
SWNE

Lot 1

NWSE

NESW

o-o

;W

)VV NW

I\t:N E

;W)

72

X
X
X
X

Jesse Creek decree
1.44

Boomer

75-3
Decree

75

X

X

X
X

X

X
X

X

Jesse Creek dec:ee
1.5

Grlmore & Pittsburo RR
75-9

72

X
X
X
X

X
Jesse Creek

1.44
Boomer

75-3
WH Record

75

X

X

X
X

X

X
X
X
X

Jesse Creek
1_5

Gilmore & Pittsburo RR

97

4
4

12

40
17

4

10
40

x
X
X

Jesse Creek
1.94

Austin

75-10475
claim

97
4.5

1.8

7.7
33
7.7
0.4

8.8
30

X

Jesse Creek

Silver Peak Ranch Trust
75-1(l475

Recommendation

00
inches

94.2 acres
-"obiection - need to look at Civil Case g4-4
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IN THE DISTRICT COURT OF TIIT"FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO,IN AND FOR THE COUNTY OF TWIN FALLS

)
)
)
)

A. Subcase 7 5; ' t O"l7 5
(Insert water riglrt number)

In Re SRBA

Case No. 395'76 STANDARD F'ORM 1

OBJECTION

Please fill in the following information

B. NAME AND ADDRESS OF PERSON OBJECTING

Name e€&c^-t'lN S
Address: ,DN

83
DaytimePhone: )-Oe, ' 'f 56- ''17G7

Name & Address of AttorneY, if anY

C CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR'S REPORT

Name:

Address

P Pa- { l^
A,u+*:.^D

f"b sb4t"7 5e-?J-

SF. l-Objection
Amended L\l16197

Page I



D. I object to the following elements as recommended in the Director's Report. (Please

check the appropriate box(es)).

l.n

2.n

3.n

4.n

5.n

6n

7. n

8n

9n

Name and Address
Should be:

Point of Diversion
Should be:

Source
Should be:

Quantity
Should be

Priority Date
Should be:

Period of Year
Should be:

fnsheam FIow Beginning and Ending Foint
Should be:

Purpose(s) of Use
Should be:

Place of Use
Should be

10Et

E.

SF.1-Objection
Amended l0/16/9'l

I object because:

Ei-This water right Should not exist.

tr This water right was not recommended, but should be recommended with
the elements described above.

REAsoNs SUPPORTTNG oBJECTIoNs(s): C.ase- /r.)D , ; I Y r- 0oo6 "f
tr

J
Page I

4



F

') I

VERIFICATION (must be completed)

Nl0
State of rJlcl &)tD

County or .{eZn$tt

R-tert t . R ac l{ a Jar duly sworn, upon oath, deposes and says
(Name of person filing objection)

That I am the partylclaimant filing this objection, as defined by I.C. $$ 42-i40lA(l) and
(6) or that I am the attorney for the partylclaimant objecting and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

)
)ss.
)

(Si gnature of person fi ling objection)

(Attomey signing in lepresentative copacity)

,?\ .Arln lSubscribed and sworn to before me on:

A.. F

Eor

SF. l-Objection
Amended 10/16197

,Ou.rx
N
Residing at:
My Commission Expires: 3l- Adi tx

,/h
*7-

Page I



INSTR,UCTIONS FOR MAILING

You must mail the objection, to the Clerk of the court. FAX filings will not be

accepted. You must also send a copy to all the parties listed below in the Certificate of Mailing.

G. CERTIFICATE OF MAILING

I certify that on l1 20A1 ,I mailed the original and copies of this

objection, including all attachments, to the following persons:

1. Original to

Clerk of the District court
Snake River Basin Adjudication
253 Third Avenue North
PO Box2707
Twin Falls, tD 83303-2707

2. One copy to the claimant of the water right at the following address'" [il^,'-1_ P%,h- R-o;4i\
Name:
Address

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

United States Department of Justice
Environment & Nat'l Resources Div
550 W Fort Street, MSC 033

Boise, D 83724

Chief, Natural Resources Division
Office of Attorney General
PO Box 44449
Boise, ID 83711-4449

Signature of objector or attomey
mailing on Objector's behalf

SF.1-Objection
Amended l0/16197

Page I
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BOB BLACKADAR
Pl ai ntiff/C o un te rd efen d ant,

vs.

MYRTHIJSJAUSTIN
Defendant7Counterclaimant.

DISTRICI COU
THlrf{
Eit ri\I lLt-i.l

FAtt

40ffi JUN e$

Case No.; 94-00004

MEl\f, OI.IANDLIM DECISION AND
ORDER. DtrSTYNNG COSTS AND
ATTORI\EY'S F'EES

fij - sftgA
t$A'!0

Rn 11 55

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE of,'IDAHo, IN AND FOR THE coUNTY oF TWIN FALLS

)
)
)
)
)
\
)
)

I.

PROCEDURAL & F'ACTUAL BACKGROUND

1. This case originated as a small claims action filed by Bob Blackadar ("Blackadar,,)

against Myr:thus Austin ("Austin") alleging causes of action of trespass and damages resulting

when in 1989 Austin entered upon Blackadar's property to deepen and clean a previously unused

irrigation ditch refened to as the "red ditch." The issue was whether Austin had a right to use

and maintain the red ditch to deliver water to his property. Historically, Austin used a ditch
referred to as the "green ditch", which also runs across Blackadar's property. The red ditch is a

lateral ditch that branches off of the green ditch on Blackadar's property and runs across the

property and onto Austin's property. Initially, Blackadar did not contest Austin's right to use

and maintain the green ditch easement.

2. Blackadar prevailed in the small claims action and was awarded $400.00 in damages and

$25.00 in attorney's fees. Judgment was entered on Augu st 29 , I 9g9.

3. On September 11, 1990, Austin appealed the decision to the magistrate division wherein

a de novo court trial was held. On December 21, Tgsg,judgment was again entered in favor of

1
Memorandum Decision and order Denying costs and Attomey's Fees
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of damages was to be determined in a subsequent proceeding. No attomey's fees or costs were

arvarded.

9- In2002, this Court set the matter for status conference to resolve the damage issue. The

parties were initially ordered to mediation. On March 25,2003,the parties filed a stipulation

indicating to the Court that aresolution had been reached with regard to damages but that the

parties left the issue of attorney's fees for the Court to resolve. Pursuant to the stipulation,

Austin gave up any and all right to use of the red ditch and Blackadar waived his right to any

damages. The stipulation provided that the parties would "let the judge determine if any legal

fees are appropriate." Following the filing of the stipulation this Courl entere6 a finai judgment

in the case and set a deadline in accordance with I.R.C.P. 54(dX5) for the filing of memoranda of
costs.

10. On Aprii 10, 2003, Blackadar timely fileci a memorandum of costs seeking costs ar,<i

attoi'ney's pursuant to I.C. $ 12-120(3) and under the Consumer Protection Act, I,(1, g 4S-dil8(3).

Austin also timely filed a mernorandum of costs and fees seeking oosts and fees for proc.eedirig

pro se. Blackadar filed an objection to Austin's memorandum of costs. A hearing was heid on

the matter on May 20,2003.

II.
MATTER DEEMED FULLY SUBMITTED FOR DECISION

Argument occured in this matter on May 20,2003. The parties did not request

additional briefing, and the Court does not require any additional filings on this matter.

Therefore, this matter is deemed fully submitted for decision the next business day, or May 21,
2003.

ilI.
APPLICABLE LEGAL STANDARDS F'OR THE AWARD OF COSTS AND F''EES

In regards to costs, I.R.C.P. 54(dxlXA) provides that "[e]xcept when otherwise limited
by these rules, costs shall be allowed as a matter of right to the prevailing party or parties,

unless otherwise ordered by the court." (emphasis added). LR.C.P. 54(dxlXC) lists those types

of costs, discretionary and as a matter of right, that can be awarded pursuant to I.R.C.p.

s4(d)(1xA).

a
J

Memorandum Decision and order Denying costs and Attorney's Fees



The Court in this case declines to award costs or attorney's fees to either party for the

following reasons.

I . Untimeliness of memoranda of costs for portions of the pnoceedings.

Because no memoranda of costs were filed until after the case was ultimately remanded

by the Idaho Supreme Court, this Court finds that any claim for costs and,lor attorney's fees for
any portion of the proceedings occurring prior to the remand by the Idaho Supreme Court for a
trial de novo is untimely and, therefore, waived pursuant to I.R.C.P. 54(d)(5). The l4-day time
limit under I.R.C.P' 54(dX5) runs from the entry of any order from rr,,hich a direct appeal can be
taken. In this case there were three direct appeals from orders prior to the matter being remanded

by the Supreme Co'.[t and 1o mgmorandum of costs were filed within the required time period.

2. Neither party "prevailed" dn arl gf tF,9 issues in the SR.BA.proce.edingS;

' Because this case involved multiple issues and counterclaims, tlae cletennination of the

extent to which aparty prevailed on a particular issue is one of discretion. I.R.C.p. 54(dXlXB).
The Court may apportion the costs and fees between and among the parties in a fair and

equitable manner after considering all the issues and claims involved in the action. 1d. In this
regard, this Court finds that neither party prevailed on all of the issues raised in the proceedings

following remand from the Idaho Supreme Court.

Following remand, Blackadar raised additional issues regarding abandonment and

forfeiture of Austin's water right and related right to use the green ditch. The issues surrounding

the existence of the water right were responsible for venue being transferred to the SRBA.

Although Blackadar prevailed on the issues of trespass and damages, Austin prevailed on the

issues of abandonment and forfeiture as concerns his water right and right to the use of the green

ditch for delivery of the same.

Furthermore, because the parties ultimately settled the issue of damages and any

remaining issues regarding the use of the red ditch pursuant to a stipulation, this Court cannot

determine which party prevailed. Accordingly, in exercising its discretion, the Court finds that

because neither party prevailed on all of the issues, a fair and equitable resolution is that each

party bear their own costs and fees.

3. Austin may not recover attorney's fees.

5Memorandum Decision and order Denying costs and Attomey's Fees
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CERTIFICATE OF MATLING

r certify that a true and correct copy of the MEMoRANDUM
DECfSION AND ORDER DENYING COSTS AND ATTORNEY'S FEES was mailed
on ,June 20, 2003, with sufficient first-class postage to thefollowing:

BOB BLACKADAR
Represented by:

.fAY D SUDWEEKS
PO BOX L845
TWIN FALLS, ID 83303
Phone : 208-733 -V1-80

DIRECTOR OF IDWR
PO BOX 83720
BOTSE, ID 83720-0098

MYRTHUS AUSTTN
IO29 HWY 93 N
SALMON, fD 83467
Phone z 208*755-3368
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Milton A. Slavin
ATTORNEY AT LAW
1016 Main Street
P,O, Box 1i03
Saimon, Idaho 83467
Telephone: 208-756-2030

BOB BLACKADAR,

Plaintiff,

vs.

MYRTHUS AUSTTN,

Defendant.

{ffi fitrtY flslfifl w

JUN 2 4ffiW

Casc No. 74?7

PLAINTIFFIS ANSWERS TO
DEFENDANTTS THIRD REQUEST
FOR ADMISSTONS

iN THE DISTRICT COURT OF THE SEVENTH JUDICTAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LEMHI

)
)
)
)
)
)
)

)
)

Pl.aintiff makes the following response to Defendant's Third

Request For Admissions:

ANSWERS TO THIRD REQUEST FOR ADMISSIONS

REQUEST NO. i: Isn't it true that in your t'Respondentrs

Briefil dated 3 April 1990 under the heading TTSTATEMENT OF FACTS"

that you stated:

A. "Plaintiff brings this action for recovery of damages

incurred while Defendant was burning the existing ditch banks and

constructing an additional or rrnew lateral ditch across Plain-

tiff's property. "
B. "Although, the Defendant claims the rrnewrr ditch was

merely being maintained as an old or existing ditch, the facts do

not support this c1aim. The Plaintiff contends and the facts

ANSWERS TO RE9UEST FOR ADMTSSTONS Page 1
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ever existed at the location of the alleged rrltewrr diLch prior to
1989 lhat such ditch had somehow been filled in and was no

longer visible?

ANSWER To REQUEST No. 7: No, that is not my contention that
the ditch had been filled in and is no longer visible. My

contention is that if a ditch had ever existed at the location of
the arreged rrnewrr ditch; that it had not been used to deliver
water as a primary conveyance for at least 5 years and therefore
was abandoned.

REQUEST NO. 8: This statement Laken from Lhe above mention-

ed transcript you Lestified: 'rDitches dug with my backhoe

usually have a square bottom.'r Would you agree that this
statement was meant Lo infer that at Lhe time of construction the

alleged rrrlewrr ditch had a sguare bottom?

ANSWER TO REQUEST NO. 8: No. I would not agree that Lhe

statement was meant to infer that at Lhe Lime of construction the

alleged new ditch had a sguare bottom. Essentially I believe the

point to be irrelevant. After discovering the ditch across my

property I originally assumed Mr. Austin had dug it with a

backhoe and I believe I testified originally alleging that a

backhoe was used. Mr. Austin subsequenLly responded with the
rrsguare bottomrr terms and enlightened me that a backhoe was not

used. but a V shaped blade was used and it created these even

furrows and not mounds like a backhoe would create.

REQUEST NO. 9: Taken from the same transcript: (Slavin)

ANSWERS TO R.EQTIEST FOR ADMTSSIONS Pagre 3



easement for delivery of water. Is Lhat eorrect?

ANSWER TO REQUEST No. i2: Yes.

REQUEST No. 13: From the same transcript and hearing when

asked about the existence of the I'redrr dit.ch you replied: "No,

it had not. There \^/ere probably other ditches on that property

that were used to irrigate the property, but not necessarily to
act as a conduit for Mr. Austints water Lo pass over. I mean

this property has a high water right associated with it and there

are lots of feeder ditches around the whole Lhing so when we have

lots of water we pick it up in certain spots, and especially a

ditch in this area might. have been something like a p5-ckup where

we would pick up Lhe water and divert it Lo another spot to get

more benefit out of it before it left our property." Would you

agree then Lhat at some point after you have derived all the

benefit that you can that Lhe water leaves your property?

ANSWER TO REQUEST NO, 13: Yes, however we try to irrigate
with the water and move iL regularly so that Lhe water is
consumed where it is intended and not allowed to saturate an area

and then run down the drain, so to speak.

REQUEST NO. L4:. Since you were at one time Secretary of Lhe

Jesse Creek water users group, would you agree Lhat Lhe Defendant

and his son are the only persons having legal claim to Jesse

Creek water that exits Lhe Plaintiff's property in an easterly

directron?

.ANSWER TO REQUEST NO, L4: r-I would agree that Myrthus Austin

ANSVJERS TO REQUEST FOR ADMISSIONS Page 5



I'iyrthus Austl-n
AA29 i{'r'ry 93 I'{,
Sa1*o;r, fd-aho 834{,7
(2oB) 755-3:t6B
I;.,J THE DI,SfRICT cO$.iTT cF TEE sEVEi{Ti{ JUDICIAL

,STAfiI Of' IilAFlO, Iili A$D FSIi TiiE COiii,iT'y

BOB BLACKADAS

Plaj.ntlf f

trsfi?fct oF TIiE
OF tF;|4:{f .

CASE I!-0. 74.27

IJEFEI{}AJ{fS ETSPCIi,{sE fO
RE'QUEST Fu;q aDlErsslCIl\s

Vs
i.iyrthus Austia

l
)
)
)

)
)

Defencant & Counterciaimant mai:es theFlaintifff s requeei for adnisoLons:
fol-louCng rcsponse to

1, Du::lng our first saali-_.claine proceeding before 
"Tu<ige Roos on Aug.2Jr. ^a;^19d9, as I recall, near the cl.oeo of the.proceed.rngs i : Jud.ge no,:s askedyou hoi;t long hacl it been since you ueec- tie dltcn leo yoil resiionded veryspecifically. Plai::tiff,/i:lespoird-ent requeets that you Lctm:.t srhat your re'ponse!';as. -rhe ditch ia r,vr-iestlon 'i s tire unarithorized diictr or red .d.itch and notthe ctitch you_ used. in _LgSB.

iiEspoiisJl Tc tsLS'IfiTIFFts tr50ilE,sT # L. { doart reca}'i ,1ud.ge Roos askinSsai.d queetion.
2' on octobgl 25]99L, Baffe11 &ldous Lnformed the Dlrector of the rd.a,Department of Water Resources of the diflculty of measuitng water os:-iu"Jessee Creek kvater d.istri-ct ?Z-A aad requested aa order iilit--Ji=*ii*i'usersj'nstall lockable headgates anb measufi-aj eerricee at all thelr diversLons sub-ject to the regulatlon of the weter l,{asrer. on novernber 2g, George Airsti6aygrr Ffate:' allbeators aailed the -order signea by ttie nirector on glvenrb er zq ,r7vt requirlng these measuri.ng d-ernrces tI inst;rled ;t-ap"rr , rggz.t uet George AuetiSuy in i"iarch of 1!p2, t clay a*er ou.r annual waterusers neeii ng and notiring had- been done o[ oor coniran di.vereion point kirownas the farrnert s Ditch anci he itrfcrmer me of optl-ons ilai ',,,iould be acceptableto the separtnent i n that roca-tion and, in_ th;t apptication. r essentiarr ydecided on & Pars}:al] llu'rse aad infor:ned eJt ttie i:rlter users j cout dr ej.ther

!r- lncne or by 'tai-i, of v,'hat r had dec:-ded- a:rd. requeeied. tlrei-r assistance i-nfabrlca'ting the ueasuring clevlce and instalring it stren ft 
'?a.,s 

coaFleted. Asr recall' YoLI.,=u,Sg;esteo your son tion courd v;eld and he "o"rii"'iu;i;';;;"siruc-tu.re, and J. olrned a parsi:al3_ fLume tr;e cculd-paitern a i:igger oae froa, and Ihad a shop to build- i t Ln and a 'ba.clchoe to ia*taLl it ',aiilr, e,nd, witl our col-.t_-ective efforb rre accofitllshecj. tiie task on ti*:e. After it *n. co;n.Ftt eted Jcountecl- ruost of tire cotts for naterials ano lai:or ( e:<cluri.ing ay ol,rn) and cu,reup vn-tn $J-rzlZ.3t. T d"evieed- a for*lula v'ihereby the olaer r+at,er. rigi1t (ay ovrn)sias 'treighte'1 tis'ice as i{u'ch ae !]:_e cther rights becauee iire sraer right rsa,s xilorevaluable aad ren ronger a:rci callbrated the cfs entitled to each i+aier,:rtghttiiaee Lhe aforenienticned "+;ei-ght or val-ue of the water'right to d.eteriaine eachv"ater users prc.eortionate share of tlie eost cf the measo"ing d,evice.A's r recaiL, r si:oice to;!r_o_u on iiie phone and ycu s'ba-tec1 you he.d tl.io rr-;a.terr5-ghts and yc'u santed, to td,o-rib1e-C;ip ";; i pub it, oo ih* coat of the ueasuringdevice' one dip was ti22a'J5 and tire other r,,a. tlzLi. j].1. far a total of :ii+]r.F;g.

I'AGi!' I DEiS'Ei'lnAliT ii CilIiiiTE*tffj,rtIi.{iljiTrS .:;Espij;.i,sI To itEquji-cT jr*R Ali,tr$S,IOj,is.



I'lyrthus Ausiin
l-O29 N. Hwy 93
Salmon, fD 83467
208-?56-3368

IN THE

BOB BLACKASAR,

Plaintiff,

v5.

T{YRTHUS AUSTIN,

Defendants.
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DISTRICT COURT OF THE SEVE}ITH JUDICIAL DISTRICT OF THE
STATE OF IDAI{O, I$ AT{D FOR THE COU$TY OF LEMHI

)

)
)
)
)
)
)

)

Case No. 7427

ANS1fER$ TO INTERROGATORIE5
REQUESTS FOR PRODUCTIOT{ OF
DOCUT{ENTS A}ID ADMISSIONEet ai.

Def endant, M3rrthus Austin answers as fol iows:
INTERROGATORIES

L . set f orth the name , ad{ires s , te l ephone number and.
substance of the information expected to be tesiified to on any
evidentiary matter related to ti:e above-referenced. claim and
ctefense for each and every individual who may be calied as a
witness to testify on any issue in this matter.

ANSWER To TNTERR0GATORY No. r.: List of Hitnesses:
1. RoN cARLsCIN, lso shoup Ave., suite rs, rd.aho FaIls, rdaho

83401, 525-716i. . Ron is expecte<i to testify to the facts, records,
and/or statutes as they appi.y to this case.

2. ELDoli sroKEs, 234 Fine, saimon, rdaho 93467, ?56-agl9.
Eldon is expec*-ed to testify that he was the Supervisor of the
state Dept. of ltighways in salmon, that the ,'red', ditch crosses
Dept, of Highl*ay's property, that he owrrs property adjacent to the
Defendant and has personal knowledge of the existence of said ditch
prior to 1989 as well as knowledge of where saieL d.ltch goes, that
he has seen water in said ditch prior to 1989, that any waier left
in said ditch durinq the irrigation season would. flow to the Austin
property, that there were no piles of overburden as claimecl.

3. PAUL i{EL5ON, Fourth of Juiy Creek RoaC, i,$orttr For-k,

1RESFOI.ISE TO INTERROGATORIES AIrID REQUESTS
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Austin dispui.e, to any conversation between him and the plaintiff
regarding said dispute 

"

7. DAVE CALL, 509-LLth St., Eialmon, Idaho, TE6*4BOL. Dave is
expected to testify that he investigated the ditch in question a.t
the reguest of the Defendants, i.hat there are spur ditches that
evidence prior existence of the alleged "new" ditch, that he aiso
flew over said ditch and took photographs of it, that from the air
said ditch appears to be a natural drairrage, evidence of erosion
over an extended period of time where the "red" ditch d.rops off the
hilt hy the highway. Legaiity and laws regarding use of whatever
substance the Piaintiff vias using and rehabiiitated for in i-9e9.

E. WrLLrAl"l GUYAZ, 500-9th, 5a1mon, rdaho , 756*2492. }[i 1l iam
is expected. to testify that he and his father created the vid,eo to
be used as an exhibit herein, existence or non existenee of
overburden.

9. PATT ALDouS, L506 N. Hwy 99, saimon, rdaho, 7s6-961"6.
Patt is expected to produce aeriai photos in possession of Saimon
City, Farmer's Ditch (Jesse Creek) water records together with any
testimony she may have relative to these exhibits.

2. List all expert witnesses intended to be ca1led in any
irearing or trial in this matter" As to each such expert, set forth
the name, address, gualifications and expected testimony.

AI{S}[ER TO II,ITERROGATOR.Y NO. Z: Expert Witnesses;
i.. ROBERT STODDARD, Hwy ?8, Salmon, Idaho, 756-2936. Robert

i.s expected to testj.fy as i.o knor*ledge of the ,'red,,ditch, whether
or not said ditch was created in 1989, the appearance of said d.itch
at ihe time it was ailegedly ereaterl in comparison tc r1ow, fences
that the Defendant would have to go through ln order to create said
ditch, condition of ditch and banks, existence/non-existence of
overburden, existence of perennials, slze and shape of said. d"itch,
opinion as to damages, opinion as to truth of Flaintiff's cLaim(s)
and testimony(s), species and value of piant iife aiiegedly burned,
the effect of the alleged ditch and or allegred damage on wheeline
sprinkl ers .

2. RoN AusrrN, 4L6 Broaciway, Eialmon, rdaho, 7F6-69i9. R,on is
RESPO}$'SE TO INTERROGATCIRIES AND F.EQUESTS 3



i . Piaintiff's Exhibit A, court fl ie.
j " I'lap or drawing af plaintif f 's property that was

requested from the Fiaintiff.
k. Answers to Inter-rogatories and Reqrassl* f or

Aamissions and Documents.
i . Respondent,'s Brief on Appeal.
m. Fossibly, the court rranscript from the previous

hearing,
n. Any additional records which any of the r*itnesses may

bring which are at this tlme r;nknown to the Defenclant(s).
4. $et forth in detail the water rights ciaimed, decreed or

permitted, guantity, priority d.ate, plaee of use, point of
diversion ancl dates of use for the past ten (10) years for which an
easement is required across tire plaintiff 's properties.

ANSWER TO INTERROGATORY NO. 4: DECREE NO. ?5-OCO3, L,4 CFS,
priority date O4l0L /L894, Point of d.iversion D? FARTIERS DITCH.
DECREE I{O. '75-0009, 1.5 CFg, A4/O1./1894, D7 FAR}IERS DrrCH. WATER

cLAri'I NO. 73-447L,2,5 CFS, A4/AL/L941", D7 FARI"iER$ DrrCH. TLie
Defendant(s) used the avaiiable v.rater appurtenant to the d.ecrees
and clainr listed above for each of the past ten years to irriga1e
farni iand. Although a log wa.3 not kept of the exac'| dates that
oeliverl' began and ended, the irrigati.on season begins the j.st of
Apri i anci errds the i st of l{ovember . The Def endant ( s ) own tr^ro

easements which cross the Blackadar property.
REQTIESTS FOR AD$ISSlclr

i. Admj"t that on or about llay 4, 1"9S9, that mYRTIIUS AUSTII{
entered upon the Blackadar propert.y for the purpose of cieaning:
ditches and burning d^itch banks acro,ss ti:e Blackactar property.

ANSWER TO R.EQUEST $O. L: yes.
2. Aciinit that JOHN AUSTIN entered upon the EIa.ckad.ar premises

on or about May 4,1989, for the purpose of cleaning ditches and
burning d.itch banks across the Blackadar property.

AI{S-WER TO R.EQUEST $0. Z : yes .

REQUE$TS FOR PROI,UCTIOI{ oF DCICU}{ENTS

1. Fiease prociuce *ach anci every docuilent that you intend. to
RESPOIfSE TO II{TERFTOGATC}F.IES AND REQUESTS



VERIFICATION

$TATE OF rDAH0 l) 5s.
Cou.nty of Lemhi )

I,IYRTHUS AUSTIIY, affirms and attests that the answers to theforegoing INTERROGATORIES AND REQUEST$ are verily tru.e to the bestof his knowiedge.

'/
AUSTIN

SUBSCRIBED TO before me thisJ/daat of Jr:ne, LggZ.

No ary Puhlic for $tate of ldalro( $EAL)

I served the f
FOR AIJHISSIONS AT{D
perssns this A4

Residing at Salmon, fdaho,
Commissisn Expires, //AfZ

CERTIFICATE OF SEEVICE

oregioing ATfSffER TC IT{TERROGATORIEs AI{n REQUE$T
FRODUCTION OF DOCU$EI{TS upon the f o i 1o-wingday of Ju.ne , LggZ.

i'ti lton S lavin
1016 Main St.
Saimon, ID 83467

Jucige Brent J. I{oss
P.O. Box 39
Rexburg, ID A344A

lis A t fI
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IN THT DISTRICT COURT OF THT SEVENTH JUD]C]AL D]STRICT OF

THI STATE ()F IDAHO, II{ AI'JD FOR THL COUNTY OF LTI'IHI

IYAGISTRATI D]V]SJON

BOB BLACADAR,

PTnTNTIFF, Cnsr l!0. SC23I+B

- VS- I'\II?ITTEN ARGUII'IENT

MYRTHUS AUST]N,

Drrgi'iDANT.

T0; Tl-lt HONORABLt JAl"itS L. I'IARTSCH

Tnr DEFINSE l'trLL ATTTHpT T0 sHOt^l Tr-rAT Tr-rE DrTCH tyARKED

IN RTD ON Ext TeTT A t^lAS ]N IXISTE NCI FOR A [IUI,IBER OF YEA RS

PR]OR TO 1989. THI DIFINsT I^IILL ALSO A.ITII,iPT TO SHOI,J THAT

TI-IE RED DITCH t,lJAS NEVER ABANDONTD BUT 
'ilAS 

USED BY TI.{E

DEFENDANT EACH YEAR S]NCT 1941 TO COLLLCT L\iASIE I4iATER I,JHICH

IS USED TO ]RR]OATE FARIY LAND BILOIi THI PLAIN-T]FFS PROPERTY.

THr DEFENSE t,lrLL pR0vE Bty0uND A RIAS0N/iBLE D0UBT TUAT Tl-tI

PLAINTIFF IJAS KNOh/INGLY AND I'lALICIOUSLY I'1]SRIPRHSTNTED THE

FACTS AND HAS FRHUDULANTLY USED'IHL COURT IhI ATTEtYPT IO

EXT0RT I"l0NEY FR0t'l THt tJtFtNDriNT"

"Iru DrsrRlcr Counr 0N Jurrrr 19, 1.925 JEssr cREEK t^iAs

ADJUD]CATED. AI'IOIUC THE DECREES l^JERT iTilTIITiIN BOOIqgN AND

Grlt"tonr AND PrrrsBURG RnrthrAy. I'JrllrRN Bootqrn RECETvTD Hrs
I4/ATER FROM THE D]TCH MARKED IN i'IED " GTINORT AND PTTTSBURG

RnrtwRv RECIrvED THErR t/JATER FR0t"i THE D]TCH r',tARKED rN GREEN.

Tur DIFtNDANT 0tJNS THE t^tATER [i]GHTs AS Lrt LL AS pR0pIiiTy rHAT

ONCT BELONGED TO Boot TTi AND TIIE RnTIROAD, THE DTFENDANT l^lHO

rs 80 ytARS 0LD rs pR0BABLy rHE LAST LIVTN0 pERS0N tJH0 KNEt.J

t^rHrcH DTTCHES TRRTGATED THESI pit0pERTrIs, Boru D]TCHES HAD

THE SAIlE POINT OF DIVERS]ON ABOVI THI BIncKADAR RAt{CH HOUSI

)

)

)

)

)

)

)

)



Ol,,lt\IERS BEFORE IYE " ] CLAIIiI THI RIGHT AS t,,JELL AS THE
THE DITCH 

'JHICH 
CARRIES THE l,.lATTR; I BELITVE TI-IIS

l,.lASTTT^IATER RIGHT ]S RICORDED BUT IN THT EVINT THAT
, T HAVE BEEN USING SA]D t,,lATTR COI!TINUOUSLY FOR I+B

THEREFORE IT ]S /{PPROP]ATED TO IYE.

R]GHT TO

]T ]S NOT

YEARS

To rAKE THrs RrGHT FR0t"i HE h,r0uLD cAusE rRRIpAftABLE
DANAGE TO THT DEFENDANT },iUCII I,ilATER SUBS OUT OF IIiE GREEIr,
D]TCH AND ]S LJASTED. STruCI DIVTRTING BACI( INTO THE RED
D]TCH T HAVE BEEN ABLI TO CONSERVE ABOUT ONT THIRD OF MY
t^JATER THAT BEFORE l,/AS I,dASTED"

UruOTR OATH BLACKADAR TESTIFI D THAT I TOOK A BACKHOE ON
HIS PROPERTY AND DUG A DITCH 2 FEET 14'IDT " TB INCHES DEIP AND
PILTD THE RTS]DUE OI\J IHt BH IK iHTCH lll0ULD tsT AT LEAST A FOOT
HIGI.I. TUrS l,JOULD I'1AKT THE BOTTOI"I OF THE DITCH 2 II2 FEIT
DEEPER THAN THE BANK. THE PLAINTIFF ADIYITTTD THAI HT O14/NED

A BACKHOE AND L./AS Vi:RY FAIYILIAR t,'lITH THI TYPE OF D]TCH THAT
A BACKH0E DrGS, ALS0 TESTTFyTNG rHAT THt 0u0TE "NEi,i DrTCH'
HAS A SOUART BOTTOH"

THrHr rs rt! FAcT N0 NEl,t DTTCH" THE ENCL0sTD
PHOTOGRAPHS COUPLED l,tl]TH I,IY OI^/N TISTIIlONY AND THE TESTIt,iONY
OF Tt,'/O t,JITNISSES PROVIS THAT BI.iiCKADAR KNOI/,IINCLY AND
14/]LLFULLY LlTD. T[TNEFORT HIS TESTIT\lONY SHOULD BI
DISCREDITED, THE DEFENDANT SHOULD BE AAUITTID Al\ID THE
PLAINT]FF SHOULD BE PUN]SHED TO THE FULL EXTENT OF THE LAt,'l.
rHE DEFENDAN-T SHOULD ALSO RECEIVE MONEY DAI,IAGEs FOR LOSs OF
T]I'1E AND TYENTAL ANGUISH BROUGHT OI{ BY 'IHIS FRIVOLOUS AND
FRAUDU LANT ACTION BY THE PLAINTIFF.

RTspTCTFULLY SUBI'IITTID THrs 2 / ony OF Novgt,tBER, 1989"

YRTHUS Ausrrru DnTENDANT



Milton A. Slavin
ATTORNEY AT LAW
P.O. Box 1103
Salmon, Idaho 83467
Telephone: 209-756-2030

BOB BLACKADAR

Plaintiff,

vs.

MYRTHUS AUSTIN,

DefendanL.

tfffi f,Mrv {f,$tgr trI
4t€D , ./,. -AM *--.--- 'v. 7'/5

APR2 3ON

rN THE DISTRTCT COURT OF THE SEVENTH JUDICIAL DISTRTCT OF THESTATE OF IDAHO, IN AND FOR THE COUNTY oF LEMHI

)

)
)

)

)

)

)

)
)

Case No. 7427

AMENDED COMPLAINT

coMEs Now the praintiff herein and comprains and alleges as
follows:

I
Plaintiff, Bob Blackadar, is an individual residing in the

State of ldaho, County of Lemhi.

II
Defendant, Myrthus Austin, is an individuar residing in the

State of ldaho, County of Lemhi.

rII
Plaintiff is the owner of real property rocated north and

adjacent to the salmon city limits, Lemhi county, rdaho.

IV
That on or about May L5, Lggg, Defendant entered upon the

Plaintiff's property presumably for the purpose of the spring

COMPLAINT Page 1



just and equitable in the premises.

DATED this 23rd day of April, Lgg2.

STATE OF IDAHO

County of Lemhi

BOB BLACKADAR,
says:

!992.

(SEAL)

Myrthus Austin
L029 Highway 93 North
Salmon, Idaho 83467

ss,

SUBSCRIBED AND SWORN To before

CERTT

COMPLAINT

Re f 834

Page 3

3. For attorney fees and costs incurred herein.
4. For such other ancl further relief as the court deems

A. SLAVIN
Attorney for plaintiff

VERTFICATION

being first duly sworn upon oath, deposes and

That he is the plaintiff in the above ent_itreri action;he has read the foregoing coMpLArNT, 
"rrd kr,or= the contentsthereof and that the same is true and. correct as he verilybelieves.

that

BOB BLACKADAR

this t_) ay of April,
'G-r'

Notary Publ or
Residing at Salmon,
Comm. expires: t6 z

ICATE OF VICE

tate of f
Idaho

.i

_r hereby certify that r served a true and correct copy of
!h" foregoilg coMpLArNT upon the forlowing persons (s) thisday of April , 1992, _\y pllcing the same in trre u.s. Mair with thenecessary postage affixed thereto.

The Honorable Brent J. MossrMagistrateMadison County CourthouseP. O. Box 39
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$iltan A, S}*vin
&?"*RS$Y &? L&W
F.0. S*x i-103
$alr*xrn" Xd"ahq: 8346?
Teleph*n*: 20S*?56-3*30

:$ 
"T{F 

SISX'R:Cjr COilR? *T TXN SXYHXTH JUFICI&L N:STRICT *r THE

$TA"E OF TD}-XO, IN AbIN S-OR ?HS T*U}ryY Or LS$NT

3S* BLACK&SAR,

F laintif f, 1 R*spctndent

v5.

pffR.?sijs &usTI$,

Ca*e !ta. 7 &77

fi,s$F*$iFX$?'S *RIES'

)
)
l
)
)
)
)
j
]trsfendanll llant.

COHES S'Sw, *he Plaintiff/Kesp*nd*nt, g*B *I,&CK&AAR' by and

through hix *tb*rn*y *f r*c*rd, and subrnj"t* |*er*with his rasp*rrse

t* AppellantIs Sri*f.

l-

ST&?SS{KNT SF FAC?S

Flaintj-ff br*r"rght thix a*tisn f,*r dar*age* in*urred a* a

cesult nf *h* Sefexdantts trespaxs, haviag ***ure*. in $a:r *f
l-9gg whcn Sefendanb *ar*e up*n Flaintiff 's pr*p*rty t* xraint*in

his l*teral" *.it,ch. Addit^icnall3r, Flaintiff, hrings this acti*:n

f*r reccvery af d*.naE*s incurred lchil-* Ssfendaxt was brerninE the

existingr dit*h banks and c*ns*ru*t,lnql *n ad*.iti*naL *r rtrleklri

lateral *j-t*h acr*ss glait:t.if ff I s prcperty,

i44tr,'
RSSP*I{SENf ! S BR3fiF Fag* 1-
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DIVERSION

DECREED RTGiITS CN JESSE CRE]dK DRAINAG!.;

LEMII COUNTy, IDAHO

.FEP,RUARY 12 | Lg?5

OWNER

f.{7 67tvl = t

I NCiI[g
AMOUNTN0.

-75-ooL t/
-7i-oo, t /'

-?5-OO? t/
'?r-oJ'l *
'75-oL7 *-?5-oL9 u^
a5-ot9 ,a
Y:-org
'7i-oz3
\?5-oa6
7'.LT'

5-oo4
5-006
,-or9 L.r'
,-114
5-ozl-
5-O24
5-026
5-oto r/
5-A7.8 t'-

JCl
JCI
ilcl
.tC1
JCt_
JCI
JCL
.tc1
JCI
JC't
JCI

verts
tv? )

Hul
CoI
&E
(ci

Reddington
Canl Gaver

AxeI gsY*tt..t
Murphus Ausbin
Blackador ?
Axel Sorenson
Bluckador
Blackador
Blackador

right )
e right )

PRlORITY

rrJ94
1,394
189+
1914
L6('7
ru68
156d
1868
r.i'J6g
lEIJ4
ltt94

rs88

rsgq
rE91
L:t68
.t.69r+

IUiJ }
i577
r.6ul
r667
l,5b'/

tgo2

19r-l

I89ir

Diversion

31 e=o'-1
?"3 

Y= t'{4
,:.1Y1 l"/=\

zA /=a'L
'/5 €t,s
6)h'--t,31
24 a/j fo.ri
10 4o.lo
f 15":b.j

lo
100

y"+_o.L
,-,2'n

-4

I' :_e,3

60 - t.L
'l .5 =D'l

{,r() =t,Z
lj =-D'€

5 =o,l
5: D'l

l.l = o-3
LcO =L-
r) = b.3

(r0 :\.2

2Cr = O.*

2J1: T

I4O= /

El =t.-1

)?5-oao JC2

AxeI Soi'errson
Blackador (lldwarrls right )

Axel Sorenson

City of Sp^lmon7
'i
7

Y

Jc3 a
Jc] e
Jc] &
JCI &
Jc, &
JC} g
JC' &

JCf A
Jcl u

PC?
PCe
PCa
PC2
PC2
PCa
PC2
PC2
PCa

lt
!I

il

ll

ll

ll

il

il

il

ll

It
,l

t?

It

il

It

il

tl

tr

lt
It
lt
lr
il

(not acti ve? )

l-rE\ 75-014 pcr

\75-015

" 75'OO5.

Jacobson

Dave Amesworth (not active?)

PJB Ranches

Preoent City of $alnon.: Foints of

PC2

PCt

PC4 & CCr

\ ?5-oz: cc2

'75-OO2 CC3

PrIIJ Ran thes

Guy Edwards

:.

' i{*'..r.. 
^ 

iugg

,;::uq,,r
,JUil 

E

{;.

{



17/ 20 / 2006

i. -+;;r'-'.:5;
I
1

ii:r;.r{aa;-rE{1iti$;+,:d€i{3.ti.f,t{fI*fa.1j*lrgt$H-iil-g:= r : . iVO'f.fCg 'OF: ERROR.:;; .j ...

REPI,Y

j -.: '.:1.:. "; .' .- a ., --

Please t)t)e or print clear1y, fill out this form completely and mail.

Return tlis reply form to IDWR by the deadline date printed below if you want IDhtR to change your
recommendation or you want to 1et IDtfR know that you agree with its r-ecomrnendation.

YouR DEN)rrrlIE FoR RETIRNTNGI A NorrcE oF ERROR REprJy rs3 L2lLzt2oo6
Water right number: 75-70475
SITVER PEAK RANCH TRUST
C,/O MYRTHUS AUSTIN/RON AUSTIN
63 HWY 93 N
SALMON rD 83467-5292
Telephone Number: (208)756-3358

1' Describe the portion of the proposed recornmendation with which you disagree (e.gpriority date, period of use, source):

2 Describe the changes you wish to make in the proposed recommendation

3 Give a brief explanation as to why you disagree with these portions:

I AGREE wltb tblg proposed rscmendatLon: no need to be mrde.

DATE: I t-Db- oc SIGNATTIRE:

Please print your name:

rDWR Regional Office, 7600 Mineral Drive, Suite 100, Coeur D' A1ene, rD 83815, 20g7622g00

BECE,YFD

0EC 0 0 tt;a
lDWRftorrh

SCANI\jED /
DEC I i ZfuiJ$



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

ADJUDICATION SECTION
CLAIM VERIFICATION FIELD EXAM SHEET

(Use with the ECYR)

CLAIM No(s) -7S-ro L-(-lf

1. 6 wo Change NAME tS SAME
I NEW OWNER:

2

Priority date, per claimant, is:
(lf the priority date, based on your exam, seems questionab le, explai n below.)

E No Change ADDRESS
N NEW ADDRESS:

I No change - DATE oF pRroRrry: completed evidence submitted
n lncomplete - Claimant should be asked during the exam when was water first

used and submit proof of date of priority.

3. El No Change - SAME SOURCE
I Source is different than that claimed:

Source found:

4. I No Change - POTNT OF D|VERS|ON
ZPoint of diversion is different than the claim and/or new P/D's:
GPS Site Tag No.: Aoor qL CL* ..J l*S o Po b?

Township Range _sectionTownship Range _section
V4_U4_1t4

5. E No Change - DESCR|PT|ON OF DTVER'I-|NG WORKSI lncomplete description, list below:

i..:

i,,n ." , ,

I



6. pNo Change - WATER USESI Different uses, (list uses found):

Use
Use
Use

rom
rom

To
To Amount

CFS AFA
CFS AFA
CFS AFATo Amount

7. F No Change - TOTAL VOLUME

tl lncomplete on claim, the total is, Amount _ CFS AFA

tr Changes found, the new total is, Amount CFS AFA
8. /*o Change - NON-|RR|GAT|ON USES:

tr Changes Exam found:

Dome.stic # of home6: _ Stock # _ List types:

Additional comments:

9. /*o Change - PLACE OF USE: (tf changed, tist betow.)

I SYSTEM DIAG RAM INCLUDED INAI Shown on GIS Layout

Use: T"*i:lit Range_section_ tt4_tt4_use: rown:lig 

- 
nanie 

-s;;iil 
- u4--1a-Use: Township

Use: Township

Remarks: (comments pertinent to field examination) [ see additional attachment

,E CK IF IN OFFICE EXAM
DATE EXAM CONDUCTiO:

FIELD EXAMINER: &J"

.f- f'oc
6ol*-

Name

2

e(
signature



t

II{.ARCH 8, 1995

STLVER PEAK RANCH TRUST
c/o MYRTHUS AUSTIN/RON AUSTIN TRUSTEES
LO29 HWY 93 N
SALMON rD 83467

RE: CHANGE TN OWNERSHIP FOR A75-Lo475

Dear Mr. Austin:
The request for Change in
Notice (s) of Clairn in the
processed and the Notice(s)
the new ohrner.

Ownership concerning the
above reference has been

nodified to reflect you as

Enclosed is a typed Notice with your name shown as the
current owner. Review the forms and if there are othercorrections or questions, feel free to contact thisoffice.
If tbere are no questions or
tbis l{otiee for your recordg.

Respectfully submitted,

corrections, please keep

Jo Thompson
Adjudication Secretary

Enclosure: Notice of Claim

MlCFi0FlLtvlED

l{Oll I I 1996



Foim 42-14@(7)

DATE OF CLOSING: '1/? /eq

LEGAL DESCRIPTION OF PROPERTY:
Scction
Lot
If you additional

t I Servcd Only by a Public Service Water Supply
maintains watcr supply system, owns the water

t I Water Right Number(s)
Assigned by IDWR:

II

NEWPROPERTY OWNER
NO:flCE'OF CTIANGE OF WATER RICUT OWNERSHIP

Please print or type
(see instructlons on back of pnge)

a1F
c_ f- .t\

L/4SE SE of 1/4 of SE NE 1/4,G ovt. Lot

please attach scparatc sheet.

BM.

(all water is received from a city or cornpany who
right, and bills thc customcr on a rcgular basis) _ t

"'z'/)*"t 
cz^/1a-

Name and Address of Former
Owner/Cla i m ant (s) (Seller) :

New Owner/Claimant
(Purchaser):

t ] New Mailing Address:

/1u s1'.i I.'lvrthus and Austin John i:ri.

1029 HIJY 91 If . and l-05' HiilY 9J N.

Silver Ireak Fanch Trust

Austin thus And Austin lion --Trustees
1029 HvTY 95 N.

I]

tl

tl NewTelephoneNumber: ( 2gil 756-3168

Does the change in ownership result in a splitting of the water right owned/claimcd? yes_a9no
If yes, then describe the portion of the water right that is now owned/claimcd by thc i#o*n"rt

.x,(ffiL

tI Attach proof of
ownership, describe
proof attached: 7 5-7,(i-1!7 a and ?5-AL+47L

tl

tl

Signature of New
Owner/Claimant(s)

Signature of Former
Owner/Claimant(s):

s D
1 5

FORIDWRUSEONLY:
lnitial Rcvicrr and Data.Entry

Datq By:
FurlherAction Ncedc&

tr\rthcr Actlon Taken
Dote Bp

Fina I Rcviev' rnd Dale-Entry
Dalc: Dy:

Claim Numbers olSplit, ileny:



state of . aho f 't_ {t fl zs- /c #7r
DET'ARTIVTBNT OF WATEIT RESOURCtrS
l30l North orchard street, Statehouse Mail, Iloise, Idaho 83720-9000
['hone: (208) 327-790A FAX: (20S)

August 2, L994

Myrthus Austin
John W. Austin
LO29 Hwy 93 North
Salmcrn, fD 83467

AtJ6 - $ 1$-!4

Department of Woler Resourcos

Eastenr District Ofiice

CI]CII, D. ANI)RIJS
GOVI]RNOT'

R. Klll'rlI lllc(;ll\iSON
DIRT](:TOR

Iiest
ikely

Rer Water Riqht Numbers 75-0003 & 75-0009

Gentlernen:

In 1'992 Department staff assisted the Jesse Creel< watermaster incompiling a water right delivery list for water district 75A, JesseCreek and tributaries, This list indicates that you own waterright. numbers 75-ooo3 and 75-ooo9. Both rights have the samepriority dat,e, 4/L/ l-894, and were claimed in th-e Snake River BasinAdjudication (SRBA) as combined rights under claim number A75-La47Swith a total combined diversion rate of 1.94 cfs. Our list showsthat both rights are diverted from Jesse Creek at the head of the
Farmerts Ditch. Right 75-0003 was originally decreed for L.44 cfs.Right 75-0009 was originally decreed ior L"5 cfs.
rn response to r-ecent inquiries and inforrnation requests regardingthese rights and Jesse Creek water district records, w€ fi;d thai.our records do not show that you have had any interest and/or useof water right 75-0009 prior to 1992. Your SRBA clairn and waterdistrj.ct records from Lggz are the only documents in our records
which show your possessory interest in right 75-oo09. your name islinked with right 75-0009 in the i"ggz records probably as theresult of our deliver.y list given to the vratermaster in that year.
The watermaster's daily log books do not indicate that more thanl-.5 cfs was delivered under your name in that year. Subsequentwater district records do not make any specific reference to your
ownership of right 75-OOO9. Similarly, water district rec-ordswhich we reviewed from the L97o's through j"99L do not make anyspecific reference to your ownershlip of right 75-0009. Attached tothis letter is a summary of a review of rigfrts 75-0009 and 75-OOO3
and Jesse Creek water distri_ct records.

The purpose of this letter is to ask that you submit any and atl
documentation which you have concerning your possessory iricerest inwater right 7s-0009. rf you cbn not submiC sufficient
documentation concerning your ownership of right 75-0009, then theDepartment will revise its lgg2 water right delivery list to beconsistent with information and evidence found in the waterdistrict records prior to rssz. ivll$H$Nrtlfufffj -

Please subnit the requested information at fdrypllr,i ea"rconvenience. since water rights 75-0003 and 75-00ob"irb"not"ut



a a
deliverable for the remainder of this year, our revision of the
Iisting is not critical at this tirne. 

* 
Howeverr w€ do wish to

revise the list in respect, to this matter prior to the ensuing
irrigation season.

Please contact me directly at 327-7864 if you have questions
concerning this matter.

(!

//t/l^\
im Luke

Water Allocations

Eastern Region
Mickey Berbeck, Watermaster

MICROFITMED
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MEMORANDUI'{

TO! NORM YOUNG

FROU: TIM LUKE

DATE: June 22, L994

REs RESEARCH OF WATER DISTRICT 75A RECORDS - BOB BLACKADAR MATTER
AND REQUEST

I have reviewed water district 75A records from l-980 through l-990
ruhish are on f ile here at the state of f ice. FIy research may
substantiate BLackadar's claim, that Myrthus Austin owns or is
entitled to less water than he has clairned in the SRBA. A water
right list provj-ded by us to the watermaster in L992 also appears
to be inconsistent with the records I have reviewed in regard to
Austin's right,s. In particular, our list showed two rights owned
and clairned by Austin but the water district records indicate that
Austin only owned one of these rights.

For your purpose, I have attached a copy of the water right list
provided to the watermaster in l-992. Blackadar has complained to
me that this list, is in error concerning Austin's rights.
Specifically, f believe he stated that Austin has never owned or
used at least one of the two rights which are shown on our 1ist,
and/or that Austin is entitled to either much less water than shown
on the list or no water at all.

Summary of Records Reviewed:
The water district records from J-987 through 1990 provide the

most complete inforrnation about water rights and delivery. The
better quality of records in this period are due in part to the
more active or robuet efforts of the watermaster who was elected
during this period, and in part because of Eastern Region,s
intervention and assistance provj-ded during l-987. The 1,987 f ile
contains a listing of water rights which was compiled and dated
June 16, L987. This list shows Austin as owning only one water
right, 75-0003 for L.44 cfs. The other water right claimed by
Austin, 75-0009, is listed as being owned by the Gilmore and
Pitt.sburgh Railroacl (GPR) . Along with this list is a nap showing
the various diversions within the district and the water rights
associated with each diversion. Both the map and June L6 water
rights list appear to have been prepared by IDWR. The map does show
right 75-0003 as being diverted at the Farmer's Ditch. Right 75-
0009 is not listed on the map. Both the watermaster report and
budget report show Austin as owning right 75-0003. The watermaster
report and log books confirm delivery of water to Austin under
right,75-0003, and Austin received a bill for this right as well.
The huclget report lists right 75-0009 as owned by GPR, but GPR did
not receive a biII, presumably due to non-use in the prtgr^ -y-ear.rhe L}BT 1og books anrl watermaster report do not ffiA)fiU'#rblJHil&f.btuse of water under 75-0009.

NOv 1 E 1s$6



Also, the I9B7 file does contain a second water rights list which
was compiled and dated February L2, L973. It is not clear who
prepared this list but again it looks like a Department document.
This list shows Austin has owning only right no. 75-0003 for L.44
cfs. Right 75-ooo9 is not even showed on this list.

Watermaster reports, water district budget reports and daily log
books for years 1-9BB through L990 all show right 75-0003 as owned
and used by Austin. No direct references are made to right 75-
0009, nor are there any deliveries recorded for this right.
Deliveri-es under right 75-0003 range from 0.5 cfs to l-.5 cfs. The
right is generally showed as being delivered in May and June, and
cut sometime in June or early July.

Water district records from 1980 through 1986 are less complet,e and
are of poorer quality than those for L9B7 through L99o. The water-
master and budget reports for these years all identify Austin as a
r.sater user. These reports do not identify the water rights owned
by the different users within the district. There are no daily log
books for these years, other than l-981. The L981 1og books shows
daily delivery of 85 inches (L.7 cfs) to Austin.

The 1992 watermaster and budget records indicate that Austin owned
both rights 75-0003 and 75-0009. This notation is likely a result
of the waer right list compiled by George Austiguy. The daily log
books for that year show Austin's name next to right 75-0009 onIy,
with a water right diversion rate of 1.5 cfs. No more than 1,5 cfs
is reported as being delivered in that year. The L993 annual
report, budget and daily log books atI identify right 75-0003 as
being owned by Austin while no reference at all is given to 75-
0009. The L991 documents also refer only to Austin having right
75-0003, while no reference at all is given to 75-0009.

Finally, I have l-ooked at the decreed places of use as recorded in
our water rights database. There is some overlap in the place of
use between rights 75-0003 and 75-0009. This overlap looks like
the only thing connecting Austin's ownership or interest in 75-
0009. Copies of the place of use descriptions for 75-0003 and 75-
0009 and corresponding SRBA claims are attached.

In addition, I did discuss this matter with the present Jesse Creek
watermaster last week when I visited Salnon. The watermaster"
described Austin's use of water on the Farmer's Ditch as primarily
use of wastewater. Austin is at the end of the ditch and there is
almost always some waste water for him to divert at that point,
even when rights 75-0003 and 75-OOO9 are not deliverable. Since
the Farmer's Ditch is the l-ast diversion on Jesse Creek, I believe
the watermaster indicated that most or all of the available natural
flow is diverted at that point. Since Austin's right or rights
have a late priority date, and because of the avaitable return flow
at the end of the ditch, it appears that the watermaster is not
deliberately trying to deliver a specific quantity of water to

MlCHOl"ltt\dEm
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Austin at the head of the Farmer's Ditch.
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IN THE DISTRICT COURT OF THE FIFTH JUDTCIAL DISTRICT OF THE STATE OF ]DAHO,]N AND FOR THE COUNTY OF TWIN FALLS

IN RE TH
OF RIGHT

E ION CIVIL CASE NUIIBER: 3 957 6
FROM

THE SN SYSTEM.

!\l1AY 3 igs0 Ident.
Date R
Receip
Receiv

Number: A75-10475
5 0 3/L 0

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

e ce ive
t No:
ed By:

?

DePartment 
of Water Resourcs

1 Name:
Address:

OR
Name:
Address:

JOHN W. AUSTIN
LO29 HWY 93 NORTH
sALt4ON, rD

MYRTHUS AUSTIN
TO29 HWY 93 NORTH
SALMON, TD

B3 467

APR 01, t9g0

L/4 of I/4 of I/4
SW NW
NE SW
NW SE

From To
04/0 r_ L L/oL

208-756-3368

208-156-3368

County
LEMH]
LEMHI
LEMHI

(or) A.F.A

Date of Priority:
SouTce: JESSE CREEK

Point of Diversion:
Township Range Section

21N 22E L
22N 228 3L

Purpose
IRRIGATION

83 467

Trib. to: SALMON RIVER

-

-
:

--

\gss\
UI

2

3

4

B

9

5. Description of diverting works:
HEADGATE, 2 DTTCHES, iir,OOO TRRTGATTON

6. Water is used for the following purposes:

Lot

c.r.s
l_.940

7 Total Quantity Appropriated is:
L.940 c.F.s. (and/or)

ToLal consumptive use is
Non-i rrigation uses:

A. F.A.

335.0 Acre Feet per Annum

Date: 05/03/90A75-10475

ridtffiF?#Ff Ltuf tr{)

Page 1
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L0. Place of Use:

Township Range
22N 22E,

L/4 of I/4
NE NE
SE NE
NE SE

NW
NW
NW
NW
SW
SW

Section
3L

32

Section Acres 54.0

Lot Use
IRR
IRR
]RR

IRR
]RR
IRR
IRR
IRR
IRR

Acres
4.0

40.0
l_0.0

4.0
4.0

40.0
l-7.0
3.0

L2 .0

NE
NW
SW
SE
NE
NW

Section Acres 80.0

Total Acres l_34.0

1r_ .

1,2.

L3.

Place of use in counties: LEMHI

Do you own the property listed above as place of use? yEs

Other Water Riqhts Used:
-NoE{€ Noc{l.+, bi{ot,r- '/)a("a ,

t4.

15. Basis of Claim: DECREED
Case Number:
Court :
Decree date:

D ecree Plaintiff

Rema rk s :
THIS CLAIM IS F'OR COMBINED DECREED RTS. 75_OOO9 AND OOO3 IN]N TOTAL. CLAI},IANTS LAND IS VERY ROCKY AND REQUIRES ABOUT4 INCHES PER ACRE TO ]RRIGATE ADEQUATELV.
THIS IS A HIGH WATER RIGHT AND IS USUALLY AVAILABLE ONLY FOR A
SHORT PERIOD OF THE IRRIGATION SEASON.

vs Decree D e f endant

) Date: 05/03/90

l-;i),'li,ii,jl ,:;

j ",n,i ft !; ,,:i),:"J

tufr{r}rtsFfLA4EI)

uEu 

' 
5 gg2
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16. Signature(s)
(a.) By signing below, I/We acknowledge that I/We have received, read andunderstand the form entitled "How you witt receive, notice in the Snake RiverBasin_+djudication." (b. ) r/We do _ do not * wish to receive and paya small annual fee for monthly copies-EE the docEtE-sheet.

Number of attachments:

For Individuals:
r/we do solemnly swear or affirm that the statements contained in theforegoing document are true and correct.
Signature of Claimant( s ) : 3 - /7 ro

State of ldaho

County of Larrr. u
Subscribed and sworn

of L9

Seal

(or affirmed)

40
before me t S

No ary

Residing at fi*sle{," fr4i:

My Commi ssi6*y {Effipi'srftS

ss.

Date:

Date:

day

c

m,1': it1: ,B*!ee, irjaho
*:tFirns l-a,:.c+n'lri,er l, Ig,*4

DaLe z 05/Q3/90

Mitrffi$ftrfltu?tr-tJ

ucu t 5 tggz
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rN THE DTSTRICT COT'RT OF THE FIFTH JUDICTAL DTSTRICT OF THE STATE OF TDAHO,
IN AND FOR THE COI'NTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASTN WATER SYSTEM.

CIVIL CASE NT]MBER: 39576

fdent. Number:
Date Received:

475-10t75
51 3lLeeo

MOO5881Receipt No:
Received By:

COPY FOR
YOUR FIIJES

Name:
Address:

Township
22N

NOTTCE OF CIJATU TO A WATER RIGBT
ACQUIRED UNDER STATE LAW

COPY tr'OR
YOUR FII.,ES

1 STLVER PEAK RANCH TRUST
c/o MYRTHUS AUSTTN/RON AUSTTN
TRUSTEES
LO29 HWY 93 N
SALMON rD 83467

Trib. to: SALMON RTVER

Lot
NW
sw
SE

208-756-3358

County
LEMHI
LEIIHI
LEI{HT

A. F.A.

Acres
N${o r d iJiv

2. Date of Priority: APR L, L894

3. Source: JESSE CREEK

4. Point of Diversion:

Township Range Section
21N 22E, 1
22N 228 31

L/4 of 4 of Ll4Ll
sw
NE
NW

Description of diverting works:
HEADGATE, 2 DTTCHES, FLOOD TRRIGATION

6. Water is used for the following purposes:

Purpose From To C.F.S (or)
rRRrcATroN oLloL LLIOL 1.940

7 . Total Quant,ity Appropriated is:
1.940 C.F.s. (and/or) A.F.A.

8. Totar consumptive use is 335.0 Acre Feet per Annum.

9. Non-irrigation uses:

10. Place of Use:

5

h,ll0i{01-n-iviilL}
Range

228
Section

31
L/4 of Ll4
NE NE

Use
IRR

147s-LO475 Page

Lot

Date: oslba l9s**-""'



I

10. P1ace of Use: Continued

Township Range
22N 228

L/4 of L/4
SE NE
NE SE

Section
31

32

Lot Use
IRR
rRR

Acres
40. 0
10. o

Section Acres 54.0

IRR
rRR
IRR
rRR
IRR
IRR

Section Acres 80.0

Total Acres 134. O

11. P1ace of use in counties: LEMHI

L2. Do you own the property listed above as prace of use? yES

13. Other Water Rights Used:
NONE

L4. Remarks:
THIS CLAIM IS FOR COMBTNED DECREED RTS. 75-OOO9 AND OOO3 rN
IN TOTAIJ. CLAIIIANTS LAND IS VERY ROCKY AND REQUIRES ABOUT
4 TNCHES PER ACRE TO IRRIGATE ADEQUATELY.
THIS IS A HIGH WATER RIGHT AND IS USUALLY AVAILABLE ONLY FOR A
SHORT PERIOD OF THE IRRIGATION SEASON.
CHANGED OWNERSHTP 3 | I les I JT

15. Basis of Claim: DECREED

Case Number:

Court :

Decree datez | |

Decree Plaintiff vs Decree Defendant

4.O
4.O

40. o
17. 0'
3.0

12.0

NW
NW
NW
NW
sw
sw

NE
NW
sw
SE
NE
NW

MICHOFILMED
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