IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Tdent. Number: A63-09642

Date Received: 10/05,/1989
Receipt No: 2 02O
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: MIDDLE FORK ASSOC. 208-362-1930
address: C/0 GREG AUCH
11477 HIGHLANDER ROAD
BOISE, ID 83709
2. Date of Priority: NOV 06, 1980
3. Source: UNNAMED CREEK Trib. to: BOISE RIVER, MIDDLE FORK
PHIFER CREEK BOISE RIVER, MIDDLE FORK
GROUNDWATER

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
05N 09E 2 SE SE ELMORE

3 NW NE ELMORE

SW NE ELMORE

06N 09E 35 SW NE ELMORE
NE SE ELMORE

36 SW Sw ELMORE

5. Description of diverting works:
DITCHES & PIPELINES FROM CREEKS & PIPELINE FROM WELL.

6. water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
MINING 01,01 12/31 1.000
DOMESTIC 01,01 12/31 0.040
7. Total Quantity Appropriated is:
1.000 C.F.S. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.

9. Non-irrigation uses:
MINING,MILLING & ASSOCIATED USES,DOMESTIC FOR MINING PERSONNEL
A63-09642 Page 1 Date: 10,/05/89
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10.

11.
12.
13.

14.

15.

Place of Use:

Acres

ALL SOURCES OF WATER

Township Range Section 1/4 of 1/4 Use
05N 09E 2 NE NW MINING
NW NW MINING
SwW NW MINING
SE NW MINING
3 NE NE MINING
NwW NE MINING
SW NE MINING
SE NE MINING
06N 09E 35 SW NE MINING
SE NE MINING
SE NW MINING
NE SW MINING
NE SE MINING
NW SE MINING
SwW SE MINING
SE SE MINING
Place of use in counties: ELMORE
Do you own the property listed above as place of use? NO
Other Water Rights Used:
N/A
Remarks:
DOMESTIC USE FROM WELL AND CREEKS HAS EXISTED SINCE PREVIOUS TO
APPLICATION, POSSIBLY FROM EARLY 1950’'S.
ARE USED WITHIN THE SAME SYSTEM FOR PLACER MINING, DOMESTIC FOR
PERSONNEL AND ASSOCIATED USES. LAND FOR PLACE OF USE IS PART OF
BOISE NATIONAL FOREST, MANAGED BY THE USFS.
Basis of Claim: PERMIT
A63-09642 Page 2 Date:
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entltled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not X wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments: f

For Organizations:

I do solemnly swear or affirm that I am SO m, f A of
r Title

/&/&449; . &4/ /é dhf’&'L“uf , that I have signed the foregoing

Organlzatlon
document in the space below as IV o fltn of
Title

,}f'dﬁgtﬁ 'ﬁﬂf Ciéifﬁ&foL, and that the statements contained in the
Organlzatlon & F 0D T

foregoing document are true and correct. (&t fj(l;yﬂu%

Signature of Adtthorized Agent

/)75_ .-Uz;!"-'lé{, %;ﬁ/ﬁ;/fdz‘ . l%zg l E-x',éc{,.,

Title and Organization

(b 5]—/7‘.4& é’_ )97

Date
State of Idaho )
) SS.
County of })Dﬂ )
Subscribed and sworn (or affirmed) before me this da

ot Deszopsa 1989 1@ .
Notary Public q:j’

Seas Residing at &19‘& )(D
My Commission Expires ///498 /?9944

A63-09642 Page 3 Date: 10/05/89
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SFS5 Right No. 63-9642

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

IDAHO DEPARTMENT OF WATER RESOURCES

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

63-9642

MIDDLE FORK ASSOC
C/0 GREG AUCH

11477 HIGHLANDER RD
BOISE ID 83709

GROUND WATER
PHIFER CREEK
RRAMED—STREAM

+666—F€FS5
0.44 CFS

11/06/1980

TRIBUTARY: MIDDLE FORK BOISE RIVER

TRIBUTARY: MIDDLE FORK BOISE RIVER
TRIBUTARY: MIBBLE—FORI—BOESE—REVER

. fthin BIMORE—C
LN ROOE O3 NWNE-Within BLMORE—C L
FEN—ROOE—EI—SHNE— WP LMORE—C ;
TO6N RO9E S35 SWNE Within ELMORE County
LMD RS HESE Wit BEMORE—County

TO6N ROSE S36 SWSW Within ELMORE County

PURPOSE OF USE
MINING

MINING Within ELMORE

TO5N RO9E S02
FOSH-ROIE—S562
PHSH—-ROGE—S03—
FOSNROIE—SE3
TO06N RO9E S35
TO6N RO9E S35
TO6N ROSE S35
TO06N RO9E S35

TO6N ROSE S36

TO6N RO9E S36

TO6N RO9E S36

PERIOD OF USE UANTITY

10— 88 E—2TS
4/01 11/01 0.44 CFS

County

MBI TO5N RO9E S02 NWNW Lot 4

SV PHLHRALE-GHE ST

LR PHENROSE—S6F IR

fostebens PAER-ROLE-505 SEUE

SWNE TO6N RO9E S35 SENE

SENW TO6N RO9E S35 NESW

NESE TO6N RO9E S35 NWSE

SWSE TO6N RO9E S35 SESE

SWNE TO6N RO9E S36 SWNW

SENW TO6N RO9E S36 NESW

NWSW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

SFS Right No. 63-9642



SF5 Right No. 63-9642

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE
EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6),
IDAHO CODE.

EXPLANATORY MATERIAL: Permit License

SF5 Right No. 63-9642



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 63-9642

Case No. 39576 STANDARD FORM 5
STIPULATED ELEMENTS OF A

)
)
)
)
) WATER RIGHT

This form is used to report the stipulated elements of one water right acquired under state
law and/or one federal reserved water right. Submission of this form will not automatically
result in the issuance of a partial decree. The Presiding Judge or Special Master will conduct any
hearing necessary to determine whether the facts, data, expert opinions and law support the
issuance of a partial decree for the water right.

The parties agree that the Snake River Basin Adjudication Court has jurisdiction of the
parties and subject matter to enter a partial decree for this water right; that they have been served
with sufficient process, according to the law; and that they have appeared, prosecuted, and
defended their positions with regard to this water right dispute.

The parties and IDWR agree and stipulate that the elements of this water right
should be described per the attached. The parties and IDWR have further indicated their
concurrence by initialing each of the attached pages.

CLAIMANT(s): OBJECTORC(s):

Middle Fork Associates USDA Forest Service

2 0d e, /1Y DMM\J@, 6lhy
Richard Himberger” Date David Negri Date

Attorney for Middle Fork Associates

R Concurrence:
/Z &\)/mz‘p b =10 04

a Shurte Date Nick Spencer Date

STANDARD FORM 5 - 63-9642



SF5 Right No. 63-9642

IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-9642
NAME AND ADDRESS:

MIDDLE FORK ASSOC
C/0 GREG AUCH

11477 HIGHLANDER RD
BOISE ID 83709

SOURCE: Source: Tributary:
GROUND WATER MIDDLE FORK BOISE RIVER
PHIFER CREEK MIDDLE FORK BOISE RIVER
UENAMED--STREMM-— MIPBLEFORK—BOISE-RIVER
QUANTITY: 0.440 CFS 1-600—CFS
77.600 AFY
PRIORITY DATE: 11/06/1980

POINT OF DIVERSION:

TOHEN-HOOE-82- SESE-Within BLMORE-County

FEEN-ROSE-E3-NWNE-Within BLMORE-Counby

TOSN-HOSE-83- SWNE-Within BLMORE-County

FHEN-—REIE—S35-NESE-Within BLMO

TO6N RO9E S35 SWNE Within ELMORE County
TO6N RO9E S36 SWSW Within ELMORE County

PURPOSE AND Purpose of use Period of use: Quantity:

PERIOD OF USE:
MINING 04/01 11/01 0.440 CFs 77.60 AFY

—te—aa a1 e o)

PLACE OF USE: MINING within ELMORE County

TOSN-ROIE—S62—NENW
TO5N ROSE S02 NWNW Lot 4

TOEN-ROIE-BO2—5WHW
TOSN-ROSE-S502-SENW
TOSN-ROSE-SO3-NENE
TOSN-ROSE-S03-NWNE
TOSN-ROIE—-S03—EWNE
TOSN—ROE-SH3—SENE

TO6N ROSE S35 SWNE
TO6N RO9E S35 SENE
TO6N RO9E S35 SENW
TO6N ROSE S35 NESW
TO6N RO9E S35 NESE
TO6N RO9E S35 NWSE
TO6N RO9E S35 SWSE

TO06N ROSE S35 SESE
TO6N RO9E S36 SWNE

TO6N ROSE S36 SWNW
}),) TO6N ROSE S36 SENW
' TO6N ROYE S36 NESW

ﬂ/\/ TO6N ROSE S36 NWSW

SF5 Right No. 63-9642
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SF5 Right No. 63-9642

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The points of diversion and places of use for this water right are on
National Forest System land, further the places of use are on unpatented
placer mining claims known as Wishful No. 1, Wishful No. 2, and Wishful
No. 3.

This water right is only for use on the mining claims listed above for
mining purposes authorized under state and federal law.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

THES—REGHT—IE6—CONDITIONED - UPON--COMPLETION-OF—THE
APPROPRIATION—IN-ACCORDANCE-WETH-THE-STATUTORY
PROCEDURE-—FOR—-APPROPRIATION -OF-WATER-RIGHTS—THIS
RIGHT REMAINS SUBJECT-TO0-ALEL-CONDITIONS SET FORTH—IN
THE-PERMIT-UPON-WHECH-THIS -RIGHT IS5 BASED,—AND-WILL—BEB
SUBJECT-FO-ALL—-CONDITIONS-SET-FORTHIN-THE-LICENSE
ES5UED-BY ITDWR-UPON—COMPLEETION-OF THE-STATUTORY
APPROPREATION-PROCESS

EXPLANATORY MATERIAL: BASTS OF CLAIM - License BASIS OF-CLAIM—PRermit

SF5 Right No. 63-9642



CERTIFICATE OF MAILING

I certify that on June , 2004, I mailed the original and copies of this form, including
all attachments, to the following persons by mailing the original and/or copies, postage prepaid
and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P. O. Box 2707

Twin Falls, Idaho 83303-2707

2, Copies to:

United States of America

US Department of Justice
Environment & Natural Resources
550 West Fort Street, MSC 033
Boise, ID 83724

Middle Fork Associates

C/O Richard D. Himberger

Himberger Law Offices

575 E. Parkcenter Boulevard, Suite 100
Boise, ID 83706

IDWR Repository
P.O. Box 83720
Boise, ID 83720-00098

6 ) Al

Slgﬁﬂm/ fe of | person or attorney maj ng lﬁa form

STANDARD FORM 5 — 63-9642



Shurte, Jan

From: Walker, Kay

Sent: Thursday, June 03, 2004 1:11 RV
To: Shurte, Jan

Subject: RE: Shapefile for 63-9642

You can update the recommendaton shape from my shape. Go into your CVR and open arcview, do a process update,
call in the water right shapes and when you find the shape for the fie (with the water right layer open) update your shape.
Let me know if this works for you. This is how | do it when | am updating my shapes from SRBA recommendations.
Otherwise, | can update it after the partial decree is issued (when it is a water right) which wouldn't bother me at al except
trying to remember to do t when all is said and done...

Non-granny

From: Shurte, Jan
Sent: Thursday, June 03, 2004 12:32 PM
To: Walker, Kay

Subject: Shapefile for 63-9642

Hi Kay,

What would you say if | asked you for the shapefie for 63-9642 from your icensing? In the recommendaton layer
all we have are the nomial shapes for the old version 1 and instead of recreating the wheel | could use your shapefie
for our recommendation. | know that's seffish, however, it would aid water allocation in the long run because the
recommendation, when decreed, wil supercede the water right and the shapefie will transfer across. So, if my
shapefile matches your shapefie, you win. How's that for a lot of (you know what) to try and tak you into it.

Granny



Shurte, Jan

From:
Sent:
To:

Subiject:

Shurte, Jan

Thursday, June 03, 2004 11:16 AV

Harvey, Becky; Spencer, Nick; Walker, Kay; 'sspencer@fs.fed.us’; 'dnegri@fs.fed.us";
'rdh@himbergerlaw.com'

Revision of SF5 for 63-9642 - Middle Fork Associates

Attached is the revised SF5 for Middle Fork Associates. | have corrected an error i the Twp listed in the place of use for
Sec. 36. The twp previously shown was 5N and should have been 6N. Steve Spencer has graciously agreed to get the
signatures on this revised SF5. | apologize for this inconvenience and hope that al is ok now.

Jan Shurte

Water Rights Supervisor
Adjudication Section

L-'rl

63-9642 Middle
Fork Assoc SF5....



SF5 Right No. 63-9642

IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-9642
NAME AND ADDRESS:

MIDDLE FORK ASSOC
C/0 GREG AUCH

11477 HIGHLANDER RD
BOISE ID 83709

SOURCE: Source: Tributary:
GROUND WATER MIDDLE FORK BOISE RIVER
PHIFER CREEK MIDDLE FORK BOISE RIVER
DHNAMED—STREAM— MEDDLE—FORK—BOLSE RIVER
QUANTITY : 0.440 CFS 1-068-CFs
77.600 AFY
PRIORITY DATE: 11/06/1980

POINT OF DIVERSION:

§
i “;*? Pt ? RE éEﬂ“fs
TOSH—ROGE 53 SWNEWithin ELMORE-County
TO6N RO9E S35 SWNE Within ELMORE County
TO6N RO9E S$36 SWSW Within ELMORE County

PURPOSE AND Purpose of use Period of use: Quantity:
PERIOD OF USE:
MINING 04/01 11/01 0.440 CFS 77.60 AFY

—A01dnsen —=0g0—cre

PLACE OF USE: MINING within ELMORE County

POSN—ROOE-S02 HENW
TO5N ROSE S02 NWNW Lot 4

B e e
POSN-_ROLE-302- SENW

TO6N RO9E S35 SWNE
TO6N ROQE S35 SENE
TO6N ROSE S35 SENW
TO6N ROSE S35 NESW
TO6N RO9E S35 NESE
TO6N RO9E S35 NWSE
TO6N ROOE S35 SWSE

TO6N ROSE S35 SESE
TO6N ROSE S36 SWNE

TO6N ROSE S36 SWNW
TO6N ROOE S$36 SENW
TO6N ROSE S36 NESW

TO6N ROOE S36 NWSW

SF5 Right No. 63-9642



SF5 Right No. 63-9642

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The points of diversion and places of use for this water right are on
National Forest System land, further the places of use are on unpatented
placer mining claims known as Wishful No. 1, Wishful No. 2, and Wishful
No. 3.

This water right is only for use on the mining claims listed above for
mining purposes authorized under state and federal law.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License e s e e

SF5 Right No. 63-9642



Sent By: WATER RESOURCES; 2083275400; Jun-2-04 1:55PM; Page 1
To: WESTERN At: 93342348
D DEPARTMENT OF WATER RESOURCES

i 1301 Nortk Orchard Siveet, P.O, Box 83720, Boise, 1dabo 83720-0098

Phone: (208) 127-7900 FAX: (208) 327-78466 -

DIB K KEMPTREAMANA
GOVRERTY

WeeeNT | -

FAX Transmittal Cover Sheet

Number of pages Including this one: 2 '

Daie: [0/ 9’ / O_Lf
Tan_ Shuric

To:
Fax No.;

Ree H.
Fax, No.: |
Phone No.:
suject: e 3 T4 = maddle Fork Assoc. - W,( SE_ST
P\ug_, Covyect o&»’ rw?! .'e-f;m..l. ’leul ks ! .

In Addition: There is now a way' to rescarch water rights over the lmemcL The sysiem s agxaphlcal or text quen
svstem and can be accessed from the IDWR home page: _

W idwr.S1a
From thai link, select “Snake River Basin Adjudication™ toward the lower Jeft hand of the screcn. Then sclect
“Map” or “Texz” on the next page. _

“TEXT" lels vou scarch water rights via Name, Legal, Source, elc.

Enter in the informstion you know. Information can be entered undes more than one tab. ' ARler you have completed
entering vour information. select “Search” '
“MAP" allows you 10 search waier rights graphically.

Use the tools on the Lefi side of the screen 16 Zoom in and out. To find oul what «ach butionn does, hold the cursor
over the bunon for a second. Te the Right side of the screen are different lavers that can be harned on or oﬂ' As you

200m in 10 your place in question, dificrent layers will appear on |he right side of the screen

A HELP function is available within the application of you can<all 1-800-351-4129 or (208)327-7906 for. help.



Sent By: WATER RESOURCES;

SF5 Right No. 63-9642

2083275400;

Jun-2-04 1:55PM;

1DAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTB ACQUIRED UNDER STATR LAW

/

Page 2/3

RICHT NUMBER:
NAME AND RADDRESS:

SOURCE s

QUANTITY:

YRIORITY DATEH!:

POINT OF DIVERSION:

PURPOSE AND
PBRIOD OF UJK:

PLACE OF USE:

63 scaaV

MIDDLE FORK ASSOC 7

C/0 GREG AUCH
11477 MIGHLANDER RD

ROISE ID 83709 o

Source:
GROUND WATER ¥

PHIFER CRREK v~
UNNAMED—STRERM—

0.440 CFS8 7 3-000-cF5
77.600 ALY &~

11/06/1980 ~

TOEN-RODE—53—SESE HEEn—KLMOKE—County
TOEN—RO SE—532ONE-Hitha—FELMORE County
PHSN-RGDE B2 SWNE—Within-ELMORECeunty
POEN -RAIE—E35-NESF—Within BLMORE—Caunty
TOEN ROSE S35 SWNE Wlthin ELMORE County
TO6N ROOE S36 SWSW Within ELMORE County

MINING

TOEN
TOSN

TO6N
TO6N
TO6N
TO6N
TO6N
TORN

; N
ROSE 5022&‘"‘_1'9‘- av”

ROSE

ROYE
ROSE

urpose of use

MINING /

oN 2=

6N 22

@N Zesd ROSE &

SF5 Right No. 63-9642

ROSE
RUSE
ROSE

d

5;’11. &#‘ C' k

Period of ume:

ua/olL 1.1/31/
/o 12/3%

Tributary:
MIDDLE FORK BOTSE RIVER

MIDDLE FORK ROISR RIVER
MIRBLE-RORK—BOLSE- RIVER

w

Quantity:

~
"

+-000—CF6

within ETMORE Couuty

0.440 CFS .60 RFY v~



Sent By: WATER RESOURCES; 2083275400; Jun-2-04 1:55PM; Page 3/3

SF5 Right No. 63-9642

OTHER PROVISIONS NECESSARY FOR DEFINILION OR ADMINISTRATION OF TIIIS WATER RIGHT:

The points of diversion and places of use for this water righl are on
National Forest Syetem land, further the plaves ¢f use are on unpatentecl
placer mining claiws kuown as wighful No. 1. Wishful No. 2, and Wishful
No. 3

This water right is only for use on the mining claimes listed above for
mlnina purposes authorized under atate_and Lederal law.

This part;al decree is subject to smuch geneval provisione necessary for

the definition of the rights or for the efficient. administration of the water
righta ap way be ultimartely deteyrmined by the Court at a point in time no
1atar than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

I RICHP—I6—CONDITIENEDR—UDON COMBLETION -OF—THE
HMHAT%HHCCMITH%—&T&TUW
DPROCEDURE—FOR—APPRODRIATION O+ WATERRICHTS . —THIE
NICHT-REMAINSG SUBIEET—TO ALL—EONBITIONS -SET—HORTH- IN
THE-DPERMET—UREN-WHICH THIS—RICHD - Io—BASEDR - ANP—WELL—BE
suu;se;—@@_ArmrFeN94¥;ONB—SEE—SGR?H~§N—¥HE—LICENGE
I58UED - -B&'—I—BHR—UPQN—GG*PBETIGN—BP@HE 6FATHLORY
ARBROBRIATIONPROCESS~

EXPLANATORY MATERIAL: PI\SIS OF CLAIM - License BAGIS OP—CLATM- - —Pesmit

SF5 Right No. 63-9642



Shurte, Jan

From: Harvey, Becky

Sent: Wednesday, June 02, 2004 2:07 AV

To: Shurte, Jan

Cc: Spencer, Nick; Walker, Kay; 'sspencer@fs.fed.us'
Subject: 63-9642 - Middle Fork Associates

Importance: High

Jan -

Kay W. caught a goof on the SF 5 for this water right. The township is wrong in Section 36 - it shows TO5N and it should
be TOGN ! Steve Spencer is here so | caught him and talked to him about it. | will fax the recommendation print-out to
you. We need to get it e-mailed to Steve, David & Richard ASAP. It will be easier to correct it now rather than later.
Please call it an Amended SF 5.

Steve Spencer will get signatures on the Amended SF 5.
Thanks!

Becky

Confidentiality Notice: This e-m ail may contain confidential and privileged inform ation exempt from disclosure under applicable law. This
message is intended only for the use of the individual or individuals identified above. If you have received this m essage by mistake, please
notify the sender im mediately by replying to this m essage. Please delete the message from your system and do not review, disclose, copy,
or distribute any inform ation contained or attached to the m essage. Thank you.



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase No. 63-09642
)
Case No. 39576 ) Standard Form 5
)
) STIPULATED ELEMENTS
) OF A WATER RIGHT
)

This form is used to report the stipulated elements of one water right acquired
under state law and/or one federal reserved water right. Submission of this form will not
automatically result in the issuance of a partial decree. The Presiding Judge or Special
Master will conduct any hearing necessary to determine the facts, date, expert opinions
and law supporting the issuance of a partial decree for the water right.

The parties agree that the Snake River Adjudication Court has jurisdiction of the
parties and subject matter to enter a partial decree for this water right; that they have
been served with sufficient process, according to the law; and that they have appeared,
prosecuted, and defended their positions with regard to this water right dispute.

The parties and IDWR agree and stipulate that the elements of this water right
should be described per the attached claim. The parties and IDWR have further indicated
their concurrence by initialing each of the attached pages.

CLAIMANT: OBJECTORS:
Middle Fork Associates United States on behalf of the
USDA Forest Service

AN o T

Richard D. Himberger Date David L. Negri Date
Attorney for Middle Fork Associates

IDWR CONCURRENCE: ATTORNEY FOR IDWR:
(L Ot oy
/faﬁ Shurte Date Nicholas B. Spencer Date

Standard Form 5 Page 1



CERTIFICATE OF MAILING

I certify that on May _ , 2004, I mailed the original and copies of this form,\
including all attachments, postage prepaid and addressed as follows:

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, ID 83303-2707

Copy to:

IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

United States Department of Justice
Environment and Natural Resources Division
550 W. Fort Street, MSC 033

Boise, ID 83724

Copies to all parties to the subcase (insert names and addresses here):

Middle Fork Associates

C/O Richard D. Himberger
Himberber Law Offices

575 E. Parkcenter Blvd., Ste. 100
Boise, ID 83706

David L. Negri

@{,\/ Standard Form 5 Page 2



* SFS Right No. 63-9642

IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-9642
NAME AND ADDRESS:

MIDDLE FORK ASSOC
C/O0 GREG AUCH

11477 HIGHLANDER RD
BOISE ID 83709

SOURCE: Source: Tributary:
GROUND WATER MIDDLE FORK BOISE RIVER
PHIFER CREEK MIDDLE FORK BOISE RIVER
UNNAMEB—STREAM— MIDDLE-FORK—BOISE-RIVER
QUANTITY: 0.440 CFS 1-0060CFS
77.600 AFY
PRIORITY DATE: 11/06/1980

POINT OF DIVERSION:

THeN-—ROIE-535 NESE-—Within BLMORE-County
T06N RO9E S35 SWNE Within ELMORE County
T06N ROIYE S36 SWSW Within ELMORE County

PURPOSE AND Purpose of use Period of use: Quantity:

PERIOD OF USE:
MINING 04/01 11/01 0.440 CFS 77.60 AFY

—+/e+—32/3% 1-066—CF&

PLACE OF USE: MINING within ELMORE County

THSN-—ROSE-S02-NENW
TOS5N RO9E S02 NWNW Lot 4

TOSH—ROSE—S502-SWNW
THEN-ROVE—S02-BENW
TOSN-ROSE—S03—NENE
THEN-ROSE—-S03—NWNE
TOEN-ROIE-S03—EWNE
TOSN-ROSE-S503-EENE

TO6N RO9E S35 SWNE
TO6N RO9E S35 SENE
TO6N ROSE S35 SENW
TO6N ROSE S35 NESW
TO06N RO9E S35 NESE
TO6N ROSE S35 NWSE
TO6N RO9E S35 SWSE

T06N ROSE S35 SESE
TOSN RO9E S36 SWNE |

TOS5N ROSE 536 SWNW
TOS5N RO9E S36 SENW
TOS5N ROSE S36 NESW

TOSN RO9E S36 NWSW

f% SF5 Right No. 63-9642




SF5 Right No. 63-9642

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The points of diversion and places of use for this water right are on
National Forest System land, further the places of use are on unpatented
placer mining claims known as Wishful No. 1, Wishful No. 2, and Wishful
No. 3.

This water right is only for use on the mining claims listed above for
mining purposes authorized under state and federal law.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

THIS-REGHT IS CONDITIONEP—UPON-COMPLETION-OF-THE
APPROPRIATION - IN- ACCORDANCE-WITH -THE- STATUTORY
PROCEDURE-FOR—APPROPRIATION-OF—WATER-RIGHTS—THIS
RIGHT- REMAINS-SUBJECTTO-ALL-CONDITIONS-SET-FORTH-IN
THE-PERMET-UPON-WHECH-THIS —RIGHT I 5 BASED—AND-WILEL—BE
SUBJECTTO-ALL—CONDITIONS SET FORTH IN-THE LICENSE
ISESUBD—BY—IDWR-UPON-COMPLETION-OF -THE-STATUTORY
APPROPRIATION-PROCESS+

EXPLANATORY MATERIAL: BASIS OF CLAIM - License BASISOF-CLATM-——Permit

g SF5 Right No. 63-9642



SF5 Right No. 63-9642

IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED

WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SQOURCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

63-9642

MIDDLE FORK ASSOC
C/0 GREG AUCH

11477 HIGHLANDER RD
BOISE ID 83709
Source:

GROUND WATER

PHIFER CREEK

UNNAMBE—STREAM—

0.440 CFS 1-600-CF5
77.600 AFY

11/06/1980

Tributary:

MIDDLE FORK BOISE RIVER

MIDDLE FORK BOISE RIVER

MIDPLE—FORK—BOISE—RIVER

TOHEN-ROGE—EISESEWithin ELMORE—County
TPOHSN-ROSE—L3—NWNE—WithinBLMORE—County
FASN-—ROGE—53—SWNEWithin BLMORE—County
POEN-ROGE-S35-NESE—Within BLMORE-County
TO6N ROSE S35 SWNE Within ELMORE County
TO6N ROSE S36 SWSW Within ELMORE County

Purpose of use

MINING

MINING

TOHSN-ROSE-BS02-NENW
TOSN RO9E S02 NWNW

TOSN-ROHE-S02—SWNW
FOSN-—ROSE-502—-5ENW
TOSN-—ROSE-SO03I-NENE
TOSN-ROSE-S63—NWNE
FOEN—ROSE-503—5WNE
TOEN-ROSE-S03—SENE

TO6N ROSE S35 SWNE
TO6N ROSE S35 SENE
TO6N RO9E S35 SENW
TO6N RO9E S35 NESW
TO6N RO9SE S35 NESE
TO6N RO9E S35 NWSE
TO6N RO9E S35 SWSE

TO6N RO9E S35 SESE
TOSN ROSE S36 SWNE

TO5N RO9E 836 SWNW

TOS5N ROSE S36 SENW

TOS5N ROSE S36 NESW

TOSN ROSE 836 NWSW

SF5 Right No. 63-9642

Period of use:

04/01 11/01

—H01—312/3%

within ELMORE County

Lot 4

Quantity:

0.440 CFS

77.60 AFY

1—600—CFS



SF5 Right No. 63-9642

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The points of diversion and places of use for this water right are on
National Forest System land, further the places of use are on unpatented
placer mining claims known as Wishful No. 1, Wishful No. 2, and Wishful
No. 3.

This water right is only for use on the mining claims listed above for
mining purposes authorized under state and federal law.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

FHIS—REIGHT—IS—CONDITIONED—UPON-COMPLETION-OF—THE
APPROPRIATION—IN-ACCORDANCE - WITH THE SPATHDORY
PROCEDURE-FOR-APPROBRIATION -SFWATER—RIGHTS—TFHIS
RIGHT-REMAINS—SUBJBCT—FO-ALL-CONDITIONS-SET-FORTHIN
FHE—PERMITUPON-WHICH—THIS—RIGHTI5-BASED —AND—WILL-BE
SUBJECT TO-ALL—CONDITIONS—SET—PFORTHIN-THE LICENSE
IS5UED—BY TDWR-UPON-COMPLETION-—ORTHE-STATUTORY
APPROPRIATION-PROCESS+

EXPLANATORY MATERIAL: BASIS OF CLAIM - License BASIS-OF-CLAIM— Permit

SF5 Right No. 63-9642



Shurte, Jan

——— —— —— =
From: Shurte, Jan
Sent: Friday, April 30, 2004 9:18 AM
To: Walker, Kay; Keen, Shelley
Cc: Spencer, Nick
Subject: FW: SF5 for Middle Fork Assoc. - 63-9642

Hi Kay & Shelley,

Nick is planning on meeting with both of you to see f we can get the remarks put on the lcense and have Glen resign it.
The license was done without the remarks per a push from the adjidication side, however, it was not sent out. We were
hoping that it could still be changed after the remarks were added on Tuesday so both theitense and recommendaton
match. Nick was going to speak to you about t, | just thought | would give you a heads up.

Thanks,
Jan

From: Shurte, Jan

Sent: Friday, April 30, 2004 9:14 AM

To: Harvey, Becky; Spencer, Nick; Steve Spencer (E-mail); David Negri (E-mail); 'rdh@himbergerlaw.com’
Subject: SF5 for Middle Fork Assoc. - 63-9642

Attached is the revised SF5 we met about on Tuesday. Rease review and f all is ok with the right holders, then Steve
from the USFS should be notified since | believe he was wiling to take the packet around for spnature. Steve - if that is
not correct, we can send i out from here. Let me know f there are any changes to be made.

Thank you,

Jan Shurte

Water Rights Supervisor
Adjudication Section

IDWR Western Region Office

63-9642 Middle
Fork Assoc SF5....

HIMBERGE

LAW OFFICES, CHTD

Richard D. Himberger

Attorney at Law

Admitted to Practice in Telephone (208) |336-8442
Idaho and Washington Facsimile (208)]336-1690

575, East Parkcenter Blvd,, Suite 100 » Boise, Idaho 83706
rdiv e himbeyedaw Cem



Shurte, Jan

From:
Sent:
To:

Subject:

Shurte, Jan

Friday, April 30, 2004 9:14 AM

Harvey, Becky; Spencer, Nick; Steve Spencer (E-mail); David Negri (E-mail);
rdh@himbergerlaw.com'

SF5 for Middle Fork Assoc. - 63-9642

Attached is the revised SF5 we met about on Tuesday. Rease review and if all is ok with the right holders, then Steve
from the USFS should be notified since | believe he was willing to take the packet around for sgnature. Steve - if that is
not correct, we can send i out from here. Let me know f there are any changes to be made.

Thank you,

Jan Shurte

Water Rights Supervisor
Adjudication Section

IDWR Western Region Office

)

63-9642 Middle
Fork Assoc SFb5....



SF5 Right No. 63-9642

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

IDAHO DEPARTMENT OF WATER RESOURCES

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

63-9642

MIDDLE FORK ASSOC
C/0 GREG AUCH

11477 HIGHLANDER RD
BOISE ID 83709

GROUND WATER TRIBUTARY: MIDDLE FORK BOISE RIVER

PHIFER CREEK TRIBUTARY: MIDDLE FORK BOISE RIVER
UAMEE—STREAM TRIBUTARY: MIDBLE—EORK-BOISERIVER

1-000-CFS
0.44 CFS
77.6 AF

11/06/1980

TOEN-ROSE-S2-SESEWithin BLMORE-County
TOSN-—ROSES3NWNE—Within BEMORE-County
TOSN-ROSE-S3—SWNE—Within BLMORE—County
TO6N RO9E S35 SWNE Within ELMORE County
TOEN-ROGE-S35 NBSEWithin ELMORE County
TO6N ROSE $S36 SWSW Within ELMORE County

PURPOSE OF USE PERIOD OF USE
MINING o loa

4/01 11/01

MINING Within ELMORE County

QUANTITY

1,000 cFs
0.44 CFS
77.6 AF

FOSN-ROSE--G02 NENW TO5N ROSE 502 NWNW Lot 4
TOSN-ROSE-502 SWNW TOSN-ROSE—S502 SENW
TOSN-ROSE—503— NENE FOSN-ROSE—SO3 NWNE
FOSN-ROSE-503 SWNE TOSN-ROSE-503 SENE
TO6N RO9E S35 SWNE TO6N RO9E S35 SENE
TO6N ROSE S35 SENW TO6N RO9E S35 NESW
TO6N RO9E S35 NESE TO6N ROSE S35 NWSE
TO6N RO9E S35 SWSE TO6N ROS9E S35 SESE
TO6N ROSE S36 SWNE TO6N ROSE S36 SWNW
TO6N RO9E S36 SENW TO6N ROSE 536 NESW
TO6N RO9E S36 NWSW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

SF5 Right No. 63-9642



SF5 Right No. 63-9642

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE
EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6),
IDAHO CODE.

THE POINTSOF DIVERSION AND PLACEﬂUSE FOR THIS WATER RIGHT ARE ON NATIONAL
FOREST SYSTEM LAND,~UNPATENTED PLACER MINING CLAIMS KNOWN AS WISHFUL NO.1,

WISHFUL NO.2, AND WJ{SHFUL NO.3, Imm._mlwm
RESPRETPULLY.

THIS WATER RIGHT|IS ONLY FOR USE ON THE MINING CLAIMS LISTED ABOVE FOR MINING
PURPOSES AUTHORItED UNDER STATE AND FEDERAL LAW.

EXPLANATORY MATERIAL: D License

FULTHEN THIE PLACKES 6F UWSG ArE o A

SF5 Right No. 63-9642



Sent By: WATER RESOURCES; 2083275400, Apr-27-04 1:41PM; Page 1/2
To: WESTERN "At: 93342348

State of Idaha
Department of Water Resources

Water Right License

WATER RIGHT NO.  63-09642

Priority: November 06, 1980 Maximum Diversion Rate: 0.44 CFS
Maximum Diversion Volume: 77.6 AF

[tis hereby certified that MIDDLE FORK ASSOCIATES
C/O JANE STONE
11477 HIGHLANDER
BOISE ID 83709  has complied with the terms and

conditions of the permit, issued pursuant to Application for Permit dated November 06, 1980 and has
submitted Proof of Beneficial Use on September 21, 1990. An examination indicates that the works
have a diversion capacity of 0.44 cfs of.water from:

SOURCE
GROUND WATER +». Lxibutary:  MIDDLE FORK BOISE RIVER
PHIFER CREEK T ! MIDDLE FORK BOISE RIVER

and a water right has been established-as follows:

: ANNUAL
BENEFICIAL USE PERIOD OF USE DIVERSION RATE DIVERSION VOLUME

MINING 04/01 to 11!01 N 0.44 CFS 77.6 AF

LOCATION OF POINTS OF DIVERSIO
GROUND WATER SWYNEY: . Sec 35 TwD 06N Rge 09E, B.M., ELMORE County
PHIFER CREEK SWYSWY  SBE.3, Twp 06N, Rgg. 0SE; B.M:ELMORE County

kS

PLACE OF USE: MINING pazienay, :;’»LA; -”_';'; . :
F '. " -.r‘_"'%-:‘ ¥ :: : I-

Twp Rge Sec | N | :mw Zaw ‘.{:1‘ Q NLE wlg_l = l|

| NE | NW | SW | SE | NE [ NW | 8W | SE: NEJNWILI_EI | NW Totaly
05N QSE 2 | 1| NS b ;“’ . j l

I | L4, +et S d : -.-:-
06N D9E 35 | X X | i ,__.k‘_.{ ‘X i SR X X X l

I | \vﬂ.-’.'l e P )
06N 09t 36 | X I : }x~ l|

| ¢

CONDITIONS OF APPROVAL .‘l“.".,-'_-. i N
1. The place of use is also known as Wishful 1, 2 and 3 mining claims.

2. The Issuance of this right does not grant any right-of-way or easement across the land of another

3. Use of water under this right will be regulated by a watermaster with responsibility for the distribution
of water among appropriators within a water district. At the time of this approval, this water right is
within State Water District No. 63.

Post-it* Fax Note 7671 Daicq. M [pﬂglggsp
JAN. b{xacz:&_ /SRy
Co./Nept. Co ——

Phone f y M Phane #
_— - Fax # L 4 \ Fax #




Sent By: WATER RESOURCES; 2083275400; Apr-27-04 1:41PM; Page 2/2

State of idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 63-09642

4. Upon specific notification by the Department, the right holder shall install a lockable device of a type
acceptable to the Department in a manner that will provide the watermaster suitable control of the
diversion,

This license is issued pursuant to the provisions of Section 42-219, Idaho Code. The water right
confirmed by this license is subject to all prior water rights and shall be used in accordance with Idaho

law and applicable rules of the Qepartment of Water Regources.
\
Signed and sealed this 2 % ) ;ay of_M , 2004

Vi ‘
T

, L ;—- ' ;’

KARL J. DREHER
Director




Spencer, Nick

From; Steven M Spencer [sspencer@fs.fed.us]
Sent: Friday, April 23, 2004 1:39 PM
To: nspencer@idwr.state.id.us
Subject: FW: Revised language covered by Rule 408
[

=) |

tmp.htm
FYI
Steve Spencer (208) 331-5944
Boise Adjudication Team (208) 387-0842 FAX
161 E. Mallard, Suite A e-mail: sspencer@fs.fed.us

Boise, ID 83706
————— Forwarded by Steven M Spencer/R4/USDAFS on 04/23/2004 01:38 PM -----

"David.Negri@usd

oj .gov" To: "!'sgpencer@fs.fed.us'"
<sspencer@fs.fed.us> (Receipt Notification Requested)
<David.Negri (IPM Return Requested)
cc:
04/23/2004 10:13 Subject: FW: Revised language covered by
Rule 408
AM

Himberger's revision

————— Original Message-----

From: rdh@himbergerlaw.com [mailto:rdh@himbergerlaw.com]
Sent: Friday, April 23, 2004 12:05 PM

To: Negri, David

Subject: Revised language covered by Rule 408

David,

This e-mail is a continued attempt to sette the case between our clients
and is covered by the auspices of Rule 408 of the Rules of Evidence. 1In
this e-mail, I set forth the revised langauge desired by my clients:

THE POINTS OF DIVERSION AND PLACES OF USE FOR THIS WATER RIGHT ARE ON
NATIONAL FOREST SYSTEM LAND. THE WATER RIGHT IS ONLY FOR USE ON MINING
CLAIMS AND FOR MINING PURPOSES AUTHORIZED BY FEDERAL AND STATE LAW.

I hope this revised language is acceptable to the Service. Please call me
before the telephonic conference.

Richard Himberger

This transmission and any attachments may contain privileged information,
including attorney-client privileged communications, attorney work product

1



and other confidential communications that are exempt from disclosure. The
information may also be protected by the Federal Electronic Communications
Privacy Act. This transmission is intended only for the use of the
individual or entity named above, and distribution to, review by or
reliance thereon by unauthorized persons is prohibited. All perscnal
messages express views solely of the sender, which are not to be attributed
to Himberger Law Offices, Chtd. If you have received this transmission in
error, immediately notify us and permanently delete this transmission and
any attachments.

(See attached file: tmp.htm)



Spencer, Nick

From: Steven M Spencer [sspencer@fs.fed.us]

Sent: Thursday, April 22, 2004 3:18 PM

To: kwalker@idwr.state.id.us; bharvey@idwr.state.id.us; nspencer@idwr.state.id.us
Cc: Jamie Gough; David L Negri

Subject: 63-09642 Middle Fork Water Right Description

Lk

IDWR License
ecommendation.do.

Concerning the description for water right 63-09642, there may be an
error/oversight in the first legal location in the POUs where the
quarter-quarter stricken

(NENW ) but the township and range have not been. I have identified this
township and range with a double strike through. Then, we would agree with
the water right being licensed with the clauses below added to the water
right description sent to me earlier today. The clauses have been used in
other similar cases in the SRBA and serve to further refine the legal
location of the places of use. Then the description on the water right
will be more precise, coinciding with the applicants actual mining claims
(which are the basis for their water use under state law) as well as
describing the land upon which they can legally conduct mining activities
on federal land under federal law (their mining claims).

Please note that this same language was offered to Middle Fork through Mr.
Himberger last week as a settlement in the SRBA. We have not heard back
from them on this matter.

I know there is a desire to have the license approval simultaneous with the
SRBA settlement. Although this has not been achieved as of today, I
suspect that Mr. Himberger and Middle Fork Associates may not be aware of
the departments position on this relationship between the pending license
and the desired description of the claim that will ultimately result
through the SRBA. That is the purpose for this communication - to attempt
to keep both efforts on the same track. If I appear to misunderstand the
departments position on this matter, please let me know.

The clauses we would like to see on the water right are:

THE POINT OF DIVERSION AND PLACE OF USE FOR THIS WATER RIGHT ARE ON
NATIONAL FOREST SYSTEM LAND, UNPATENTED PLACER MINING CLAIMS KNOWN AS
WISHFUL NO.1, WISHFUL NO.2, AND WISHFUL NO.3, IMC NOS. 181283, 181284, AND
181285, RESPECTFULLY.

THIS WATER RIGHT IS ONLY FOR USE ON THE MINING CLAIMS LISTED ABOVE FOR
MINING PURPOSES AUTHORIZED UNDER STATE AND FEDERAL LAW.

(See attached file: IDWR License Recommendation.doc)

If you have any questions on the matter, please contact me.

Steve Spencer (208) 331-5944
Boise Adjudication Team (208) 387-0842 FAX
161 E. Mallard, Suite A e-mail: sspencerefs.fed.us

Boise, ID 83706



SFS5 Right No. 63-9642

IDAHO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:

63-9642

MIDDLE FORK ASSOC

C/0 GREG AUCH

11477 HIGHLANDER RD

BOISE ID 83709

GROUND WATER
PHIFER CREEK
PRRAMED—STREAM

-066—€FS
0.44 CFS
77.6 AF

11/06/1980

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

TRIBUTARY: MIDDLE FORK BOISE RIVER

TRIBUTARY: MIDDLE FORK BOISE RIVER
TRIBUTARY: MIBBLE-—FORKBOISE-—RIVER

y 55 D SESE—Wi-thin BLMORE_C

PHEN-RESE—SI—NWHEWHEhin—BLMORE—County

THSN-RO9E—53-SWNE—Within BLMORE—County

TO6N RO9E S35 SWNE Within ELMORE County
: B Within BLMORE—C

TO6N RO9E S36 SWSW Within ELMORE County

PURPOSE OF USE
MINING

MINING Within ELMORE County

TOSN RO9E S02
FOSH-ROSE—S62
TOSN-RES95563—
FOSN-REIES563
TO6N RO9E S35
TO6N RO9E S35
TO6N RO9E S35
TO6N RO9E S35

TO6N RO9E S36

TSN
SHE
NENE
SWNE
SWNE
SENW
NESE
SWSE

SWNE

PERIOD OF USE

Ao—32433
4/01 11/01

TO6N RO9E S36

SENW

TO6N RO9E S36

NWSW

TO5N RO9E S02
FOSNRESESH2
FESNREIEH03
FOSN-ROOE—563
TO06N ROSE S35
TO6N RO9E S35
TO6N RO9E S35
TO6N ROSE S35

TO6N RO9E S36

UANTITY
+—660—F€FS
0.44 CFS
77.6 AF

NWNW Lot 4

SENE
NESW
NWSE
SESE

SWNW

TO6N RO9E S36

NESW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

SF5 Right No. 63-9642



SF5 Right No. 63-9642

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE
EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6),
IDAHO CODE.

EXPLANATORY MATERIAL: Permit License

SFS Right No. 63-9642



Shurte, Jan

From: Shurte, Jan

Sent: Friday, April 16, 2004 4:17 PM
To: Harvey, Becky; Walker, Kay
Subject: Middle Fork Associates - 63-9642
Hi there,

Attached is the SF5 for the Middle Fork Associates. It reflects the way the license is going to be issued (Kay would you
proof this one more time please).

Becky, | did talk with Kay about the situation and that you and | thought t would be best to try and get the fcense and
the SF5 done at the same time. However, I'm not sure how best to do that. | wil leave it to you both to work together wth
Nick.

Thanks a lot for carrying this one for me. See ya later.

Jan

63-9642 Middle
Fork Assoc SF5....



SF5 Right No. 63-9642

IDAHO DEPARTMENT OF WATER RESOURCES

RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND

PERIOD OF USE:

PLACE OF USE:

63-9642

MIDDLE FORK ASSOC
C/0 GREG AUCH

11477 HIGHLANDER RD
BOISE ID 83709

GROUND WATER

TRIBUTARY: MIDDLE FORK BOISE RIVER

PHIFER CREEK
UNNAMED-STREAM

1-606--CFS
0.44 CFS

11/06/1980

TOSN-ROOE- 52 BESE Within-ELMORE-County
TOEN-ROSE—S3—NWNE—Within BLMORE-County
TOEN-ROIE—S3SWHE-Within-BELMORE-County
TO6N RO9E S35 SWNE Within ELMORE County
TOEN-ROIE—E35—NESE—Within ELMORE County
TO6N ROYE S36 SWSW Within ELMORE County

PURPOSE OF USE PERIOD OF USE

MINING Al o lon

4/01 11/01

MINING Within ELMORE County

TRIBUTARY: MIDDLE FORK BOISE RIVER
TRIBUTARY: MIDBLE—FORK—BOISE-RIVER

QUANTITY
+-000—-CFS
0.44 CFS

TOSN ROSE S02 NENW TOS5N RO9E S02 NWNW Lot 4
TOSN-—RE5BE—562 SWNW TOSN-ROSE—S02 SENW
TOSN-ROSE-503— NENE TOEN-RO9E—503 NWNE
FREN-ROSE—503 SWNE TOSN-ROSE—E03 SENE
TO6N ROSE S35 SWNE TO6N ROSE S35 SENE
TO6N ROSE S35 SENW TO6N RO9E S35 NESW
TO6N RO9E S35 NESE TO6N RO9E S35 NWSE
TO6N RO9E S35 SWSE TO6N RO9E S35 SESE
TO6N RO9E S36 SWNE TO6N ROSE S36 SWNW
TO6N RQ9E S36 SENW TO6N ROSE S36 NESW
TO6N ROSE S36 NWSW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

FHIS—RECHT-I5—CONDITIONED-UPON-COMPLETION-OF—THE

APPROPRIATION—IN-ACCORDANCE—WITH-THE-STATUTORY—PROCEDURE

?H}S—R%GHT—}S—BASEB—-%NB—H;L£~8E—SGBJSG?—?G—ALL—GGNB;?;GNS—SB@

FORTHIN-THE LICENSE—ISSUBB—BY—IDWR—URON-COMBLETION O THE

STATUTORY-APPROPRIATION-PROCESS-

SF5 Right No. 63-9642



SF5 Right No. 63-9642

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE
EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6),
IDAHO CODE.

EXPLANATORY MATERIAL: Peerds License

SF5 Right No. 63-9642



IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

Right Number:

Name and Address:

Source:

Quantity:

Priority Date:

Diversion Point:

Purpose and
Period of Use:

Place of Use:

THIS PARTIAL DECREE IS
NECESSARY FOR THE D
ADMINISTRATION OF AHE WATER RIGHTS AS MAY

63-09642

MIDDLE FORK ASSOC
C/0 GREG AUCH
11477 HIGHLANDER RD

BOISE, ID 83709 2
JE
GROUND WATER m K Bo! & ﬂ v :
PHIFER CREEK BOTSE RIVER fNIRILL Hﬁ/{
IR e L e L D
100—CES
0.44 CFS
11-06-1980
FOSN—ROOE—SL2 fsin shn) Within Elmore County
£02 DI
SRS
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DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO
CODE.
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RECEIVED
STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL APR 2 5 2003
WATER RESOURCES
LAWRENCE G. WASDEN WESTERN REGION

April 24, 2003

David L. Negri, Esq.

United States Department of Justice
Environment and Natural Resources Division
General Litigation Section

550 W. Fort St. MSC 033

Boise, Idaho 83724

Re: SRBA Subcase No. 63-9642 (Middle Fork Associates)

Dear David:

On January 30" the U.S. Forest Service filed an objection to the above-referenced
water right recommendation. The recommendation filed in the SRBA Court by the Idaho
Department of Water Resources (IDWR) was based on the original water right permit,
issued in 1980, and held by claimant Middle Fork Associates. IDWR has now conducted
its licensure field examination of that permit and is preparing to issue a license for the
water right. Based upon the field examination, and a subsequent amendment to the
permit filed by Middle Fork Associates to bring the permit into accordance with the
findings of that field examination, the license that IDWR proposes to issue differs
considerably from the original permit

I am enclosing a copy of the proposed license for you to review with your client
for purpose of determining which parts—if any—of the Forest Service’s objection might
be obviated by its issuance. If the proposed license completely resolves the objection, the
claimant, the United States, and IDWR should be able to enter into a Standard Form 5
describing the right in the SRBA per the terms of the license. If on the other hand the
proposed license does not completely resolve the objection, IDWR can correct the
proposed license to incorporate any changes to the water right that might result from
settlement negotiations or other proceedings in the SRBA.

Natural Resources Division - Water Resources Unit
1301 North Orchard St., Boise, |daho 83706-2237
Telephone: (208) 327-7920; Legal FAX: (208) 327-7866
Adjudication FAX: (208) 327-5400



David L. Negri, Esq.
April 24, 2003

Page 2

Summarized below are IDWR’s bases for describing certain elements of the water
right as shown in the proposed license. These elements are keyed to the elements that the
Forest Service listed in its objection.

1.

SOURCE AND POINTS OF DIVERSION. The proposed license lists these
as being both Phifer Creek and ground water. The licensure field examiner
found that the ground water source/POD is a six inch artesian well flowing at
31 gpm. This well is located within the boundaries of the Wishful No. 2
unpatented mining claim (see below). It apparently was originally drilled for
use by the Weatherby Sawmill, which no longer exists. The examiner found
that the water from the well is used for mining sifting and cleanup via 75 feet
of 2-inch pvc portable hose. Additionally, the examiner found that water
from Phifer Creek is being diverted by means of a five horsepower portable
pump through 2000 feet of pvc pipe into a small settling pond, where it is used
for material sifting using trommels and jigs. The Phifer Creek POD is located
outside the boundaries of the three mining claims in question (see below),
presumably on Forest Service land.

QUANTITY. The proposed license lists the diversion rate as 0.44 cfs. This is
the quantity measured by the examiner. The artesian well was measured at
0.07 cfs; the Phifer Creek POD was measured at 165 gpm, or 0.37 cfs. A
volumetric limitation also is included on the proposed license. It was
calculated using the total instantaneous diversion rate measured from both
PODs, diverted constantly for ten hours per day throughout the 215 day
season of use. (0.44 cfs x 10 hpd x 215 days)

PRIORITY DATE. The priority date listed on the proposed license is
November 6, 1980, the date of the application for permit. Although at one
point the permit did lapse, it subsequently was reinstated.

PLACE OF USE. The legal description of the place of use lists the quarter
quarter sections containing unpatented mining claim nos. 181283, 181284,
and 181285, also known as the Wishful 1, 2, and 3. IDWR staff verified with
the BLM that these three claims are up to date and in compliance with BLM
requirements.

Please review the proposed license and the above summary with your client. Let
me know whether this might resolve the Forest Service objection or any part of it.



David L. Negri, Esq.
April 24, 2003
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Thank you very much. Ilook forward to hearing from you.

Very truly yours,

NICHOLAS B. SPENCER
Deputy Attorney General
Idaho Department of Water Resources

Enc: 1
Cc: Middle Fork Associates c/o Jane Stone

Kay Walker
Jan Shurte



State of Idaho HECE'VED

Department of Water Resources APR 2 5 2003
Water Right License WATER REsouRcEs
WATER RIGHT NO. 63-09642

Priority: November 06, 1980 Maximum Diversion Rate; 0.44 CFS
Maximum Diversion Volume: 77.6 AF

It is hereby certified that MIDDLE FORK ASSOCIATES
C/O JANE STONE
11477 HIGHLANDER
BOISE ID 83709  have complied with the terms and

conditions of the permit, issued pursuant to Application for Permit dated November 06, 1980; and have
submitted Proof of Beneficial Use on September 21, 1990. An examination indicates that the works
have a diversion capacity of 0.44 cfs of water from:

SOURCE
GROUND WATER Tributary: MIDDLE FORK BOISE RIVER
PHIFER CREEK MIDDLE FORK BOISE RIVER

and a water right has been established as follows:

ANNUAL
BENEFICIAL USE ’ PERIOD OF USE DIVERSION RATE DIVERSION VOLUME
MINING 04/01 to 11/01 0.44 CFS 77.6 AF

LOCATION OF POINTS OF DIVERSION:
GROUND WATER SWVNEY4 Sec. 35, Twp 06N, Rge 09E, B.M., ELMORE County
PHIFER CREEK SWYSWY4 Sec. 36, Twp 06N, Rge 09E, B.M., ELMORE County

PLACE OF USE: MINING
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CONDITIONS OF APPROVAL

1. Upon specific notification by the Department, the right holder shall install a lockable device of a type
acceptable to the Department in a manner that will provide the watermaster suitable control of the
diversion.

The issuance of this right does not grant any right-of-way or easement across the land of another.

ﬁﬂﬁw /A MMUNG At VATMES on) Jﬁ;ﬂﬁﬁjﬁ,




State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 63-09642

3. Use of water under this right will be regulated by a watermaster with responsibility for the distribution
of water among appropriators within a water district. At the time of this approval, this water right is
within State Water District No. 63.

This license is issued pursuant to the provisions of Section 42-219, Idaho Code. The water right
confirmed by this license is subject to all prior water rights and shall be used in accordance with Idaho
law and applicable rules of the Department of Water Resources.

Signed and sealed this day of , 2003.

KARL J. DREHER
Director




MEMORANDUM

To: Claim File No. 63-9642

From: Jan Shurte

Subject: Meeting concerning Licensing vs objection
Date: 3-20-03

On this date Lori Graves and | had a teleconference meeting with Kay Walker,
Shelley Keen, Nick Spencer and Susan Hamlin-Nygard of the State office
concerning the licensing of the above permit in light of the objection filed by the
USFS.

This claim was recommended in the SRBA as a permit on September 27, 2002..
The field exam was conducted by Lori Graves on October 11, 2002. An
objection was filed by the USFS on the recommended permit objecting to the
source, quantity, priority date, point of diversion and place of use. Reasons
given were that the mining claims had been declared nuil and void in 1993 and
then may have been relocated in 1998 by BLM. However, many of the pods and
pous on the Director's Report are not on the mining claims as the USFS
understands them. Even though these are BLM mining claims, the land is
located on USFS land.

We believe the reason for the objection is because the claim was recommended
exactly like the permit since no exam had yet been done. The permit shows
many more 1/41/4’s and different 1/41/4’s than will be licensed based on the
actual field exam. I'm not quite sure why they objected to the priority date?

We decided to send a draft of the license to David Negri attorney for the USFS to
see if that would resolve some of the objections. Nick Spencer, attorney for
IDWR in Basin 63, Part 1 will write the letter to David Negri and let me know what
they decide. Initial hearings have not yet been scheduled for these rights.



Creorh

RECEIVED
JAN 31 2003

Department of Water Resources

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

-

In Re SRBA A, Subcase: _63-09642
STANDARD FORM 1
Case No. 39576 OBJECTION

Please fill in the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: United States of America, Acting through the USDA Forest Service
Address: ‘550 West Fort Street
MSC 033 -

Boise, ldaho 83724
Daytime Phone: (208) 331-5943

Name and Address of Attorney, if any:
David L. Negri

550 West Fort Street
MSC 033
Boise, Idaho 83724

C. CLAIMANT OF WATER RIGHT AS LISTED IN THE DIRECTOR'S REPORT
Name: Middie Fork Associates

Address: c/o Greg Auch
11477 Highlander Rd
Boise, ID 83709

SF.1 Objection Subcase: _63-00642 _
Page 1




D. | object to the following elements as recommended in the Director's Report.
(Please check the appropriate box(es)).

.0

X X [

O O O X

©
[x]

1.

(1]

Name and Address
Should be:

Source

Shouid be: See E below.
Quantity

Should be: See E below.
Priority Date

Should be:

Point(s) of Diversion
Should be: See E below.
Instream Flow Description
Should be:

Purpose(s) of Use
Should be:

Period of Year

Should be:

Places of Use
Should be: See E below.

] object because:

This water right shoutd not exist.

This water right was not recommended, but should be recommended
with the elements described above.

REASONS SUPPORTING OBJECTION(S):

This Directors Report Recommendation is based on a permit to develop water.
This water use is for mining claims on National Forest System land. The mining
claims were declared null and void and the case files closed by the BLM in 1993.
They may have been relocated in 1998, however many PODs and POUs shown
on the Directors Report Recommendation are-not on the mining claims as we
understand them. In addition the quantity appears to be excessive. Claimants
may be prospecting, but are not authorized to conduct any mining operations
under a plan of operations or notice of intent on National Forest System land.

SF.1 Objection | Subcase: _63-08642_

Page 2




F. VERIFICATION (Must be Completed)

State of Idaho )
) ss.
County of Ada )
Michael Coliette , duly sworn, upon oath, deposes and says:

(Name of person filing objection)

That | am the party/claimant filing this objection, as defined by 1.C.§§ 42-1401A(1) and
(6) or that | am the attorney for the party/claimant objecting and that | have read this
objection, know its contents and believe that the statements are true to the best of my

knowledge.
%«‘Mﬁ%&
S

(Signaturé of person filing ‘ob]actlons]

L Vo

(Attzamey signing In represan‘tative;{pacity)

Subscribed and swom before me on: %Mm S0 A00F
o~

' GoUGy ", ” © 7 7
S\ S | Shyla J. Gugh 7
§ 5;-" SMRY ¥R Notary Public for: idaho
EHEE N o
O e 5 Residing at: Kuna, idaho
-’ -¥."o PU% .,‘.. $j I 5
% e, et Commission Expires: 11/17/2004

0"’ &T ."\B OQ“‘.b

TR
~SF.1 Ob]ection Subcase: _63-09642 _

Page 3




INSTRUCTIONS FOR MAILING v

You must mail the objection to the Clerk of the Court. FAX filings will not be accepted.
You must also send a copy to all the parties listed below in the Certificate of Mailing.

G. CERTIFICATE OF MAILING

| certify that on i i 30 03 , | mailed the original and copies of this
objection, including all attachements, to the following persons:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, |D 83303-2707

2. One copy to the claimant of the water right at the following address:

Name: Middle Fork Associates

Address: c/o Greg Auch
11477 Highlander Rd
Boise, ID 83709

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise, |D 83720-0098

Chief, Natural Resource
Division

Office of the Attorney General
State of |daho

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resources Division
550 West Fort Street, MSC 033

Bc‘)ise, 1D 83724 ﬂ AMIJ( ﬂ/%

Signature of Cbjector or attomey
malling on Objector's behalf

SF.1 Objection Subcase; _63-09642 _
Page 4
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MEMORANDUM

TO: File 63-9642
FROM: Kay Walker
RE: History of Permit

Date: March 20, 2003

This memo is being prepared to detail the history of this permit to assist in resolution of issues
identified in the licensing and SRBA processes.

I. November 6, 1980 — Application for Permit filed for use of water for mining purposes.
The application proposed diversion of 1.0 cfs from an unnamed creek and Phifer Creek,
tributary to Middle Fork Boise River and a ground water source.

2. December 15, 1980 — Permit issued for development. Proof due 12/1/1985.

3. December 17, 1985 — Extension of time approved allowing 5 more years for
development. Extension stated pipeline had been installed, artesian well drilled. Vandals
had used chain saw to cut and remove the pipeline that had been installed. Proof due
12/1/1990.

4. September 21, 1990 — Proof of Beneficial use submitted.

5. October 11, 2002 — Field examination conducted to verify use under the permit.
Examiner found water could be used from Phifer Creek and groundwater source. The
place of use was found to be different than permitted place of use. The place of use
recommended for license was determined by location of un-patented Idaho Mining
Claims (also known as Wishful 1, 2 and 3) through BLM state office.

6. December 19, 2002 — Order to Change Measuring Device Requirement issued.

7. January 2, 2003 — Application for Amendment for licensing purposes submitted by
permit holder’s to change the place of use to that found under mining claims. License
prepared and routed to administration for signature. The proposed license was returned
to me to gather more information regarding the use on federal lands. I then contacted
BLM to inquire about the status of mining claims. The claims were up to date and in
compliance with BLM requirements. BLM stated that the mining claims were located on
USFS property and forwarded information regarding the licensing of the permit to them
for review.



8. January 22, 2003 — Steve Spencer of USFS contacted me and stated they were planning
to object to SRBA recommendations. The SRBA had prepared their recommendations
on claim as permitted since license had not been issued.

Steve is concerned about future regulation of the two sources to be licensed. He wanted
to make sure the right holders did not divert more water from the well, or Phifer Creek,
than measured during field exam.

The USEFS also has issues with the mining use. The mining claims were declared null
and void in 1993 and were "restaked" or "relocated" in 1998.

9. January 29, 2003 — Fred Price, BLM, e-mailed me regarding the mining claims. One
problem identified is the name on the water right versus the names on the mining claims.
The mining claims are filed in individual names rather than Middle Fork Associates as
shown on the permit/proposed license. The individual names identified by mining claims
are the same as identified on examination, as members of Middle Fork Associates, with
exception of Sayko’s. The examination shows Jim and Karen Sayko as members of
Middle Fork Associates. The mining claims are in name of James Sayko Sr. and James

Sayko Jr.

Mr. Price suggested some conditions in his e-mail that may be useful to resolve some
problems if we applied to proposed license.

Summary: The permit holders developed a mining use during the permit development
period. Field examination verified beneficial use and permit holders have complied with
requirements to receive a water right license.



Page 1 03/17/2003

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 63-9642 V1
WATER RIGHT NUMBER: 63-9642 V1

Owner Type Name and Address
Current Owner MIDDLE FORK ASSOC
C/O GREG AUCH

11477 HIGHLANDER RD
BOISE, ID 83709
(208)362-1930

Priority Date:  11/06/1980

Basis: Permit

Status: Active

Source Tributary

GROUND WATER

PHIFER CREEK MIDDLE FORK BOISE RIVER

UNNAMED STREAM MIDDLE FORK BOISE RIVER

Beneficial Use From To Diversion Rate Annual Volume

MINING 1/01 to 12/31 1.000 CFS

Total Diversion: 1.000 CFS

Location of Point(s) of Diversion

PHIFER CREEK NE1/4SE1/4 Sec. 35, Twp 06N, Rge 09E, B.M.
ELMORE County

PHIFER CREEK SE1/4SE1/4 Sec.2, TwpO5N, Rge 09E, B.M.
ELMORE County

GROUND WATER SW1/4NE1/4 Sec. 35, Twp 06N, Rge 09E, B.M.
ELMORE County

PHIFER CREEK SW1/4SW1/4 Sec. 36, Twp 06N, Rge 09E, B.M.
ELMORE County

UNNAMED STREAM NW1/4NE1/4 Sec. 3, TwpO05N, Rge 09E, B.M.
ELMORE County

UNNAMED STREAM SW1/4NE1/4 Sec. 3, Twp 05N, Rge 09E, B.M.
ELMORE County

Place of Use

MINING

Twp Rge Sec | NE | NW | SwW | SE |

I NE|NW]SW]| SE | NE|NW|SW] SE | NE |NW]SW | SE | NE | NW ] SW | SE | Totals
05N09E2I | X X X XI I I

O5NO9E 3 | X X X X | | | |
I I | I I



Page 2 03/17/2003

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 63-9642 V1

06N 09E 35 | X X | X | X | X X X x|
[ I | | I

Conditions of Approval:

1. A01 THIS RIGHT IS CONDITIONED UPON COMPLETION OF THE APPROPRIATION IN ACCORDANCE
WITH THE STATUTORY PROCEDURE FOR APPROPRIATION OF WATER RIGHTS. THIS RIGHT
REMAINS SUBJECT TO ALL CONDITIONS SET FORTH IN THE PERMIT UPON WHICH THIS
RIGHT IS BASED, AND WILL BE SUBJECT TO ALL CONDITIONS SET FORTH IN THE LICENSE
ISSUED BY IDWR UPON COMPLETION OF THE STATUTORY APPROPRIATION PROCESS.

2. C18 THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS NECESSARY FOR THE
DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT ADMINISTRATION OF THE WATER
RIGHTS AS MAY BE ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO CODE.

Remarks:

Comments:

Dates and Other Information:

Decreed Date:

Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Defendant:

Plaintiff:

Civil Case Number:

Judicial District:

Notice of Error Flag:

State or Federal: S

Owner Name Connector:

Water District Number: 63
Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False

Element Reviewed/Verified Dates:

Element Last Reviewed Date Reviewer Last Verified Date Verifier Status

Summary 01/24/2002 Iharris Active

Source 1/24/2002 1:51:22 PM Iharris Active
Verification Log:

Element Date Time Stamp Reviewer Log text

Summary 1/24/2002 1:26:51 PM Iharris (Yes) 1. Is the basis of this claim a Decree,

License, Permit, Application or Posted Notice?
(No) 2. Does any evidence indicate a five year
period of continuous nonuse occurred that could
result in recommending forfeiture or partial
forfeiture?



Page 3 03/17/2003

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 63-9642 V1

Source 1/24/2002 1:51:23 PM Iharris (No) 1. Is the basis of claim Decree or License?
(Yes) 2. Is the basis of claim an Application or
Permit?
(No) 3. Has the licensed been issued?

SubCase:

SubCase Number: 63-9642

Class: 1

SF5 Filed Date:

Special Master Recom Signed Date:

Attorney Assigned:

Adjudication Agent: Craig Saxton

Basis of Claim: Permit

Date Filed: 1/31/2003 Objection Status: Active



RECEIVED

. . FEB 1€ 2003

United States Department of the Interior  eatment of Water Resoires

BUREAU OF LAND MANAGEMENT

Idaho State Office
1387 South Vinnell Way
Boise, Idaho 83709

In Reply Refer To:
IMC 181283-85 (933)

FEB ¢ 6 2003
z: o - 7 //;'
Kay Walker — *f""u‘ @37
State of Idaho
Department of Water Resources

P.O. Box 83720
Boise, Idaho 83720-0098

Dear Ms. Walker:

On January 24, 2003, my office received your letter stating that the State of Idaho Department of Water
Resources (IDWR) is preparing to issue a water right license for the use of water in the mining operations
being conducted on the Wishful 1, 2, and 3 unpatented mining claims (IMC 181283-85). You requested a
written notice stating that the BLM has no objections to issuance of this water right license.

The Wishful 1, 2, and 3 unpatented mining claims are located within the Boise National Forest.
Therefore, the Forest Service is the surface managing agency responsible for any actions which affect
these claims.

Your letter is being forwarded to Dick Markley of the Idaho City Ranger District, 3833 Hwy 21, Idaho
City, Idaho 83631. If you have any further questions you may contact Mr. Markley at (208) 392-6681.

The Wishful 1, 2, and 3 unpatented claims are currently in compliance with the requirements of the
Omnibus Budget Reconciliation Act of August 10, 1993, as amended by the Act of November 5, 2001.

Sincerely,

(Die Al

Diane Hartman
Supervisory Land Law Examiner

cc:
Karen Shilling (ID-933)
Dick Markley, Idaho City Ranger District, 3833 Hwy 21, Idaho City, ID 83631
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Walker, Kay

From: FredﬁPrice@b\m.gov

semnt: Wednesday, January 29, 2003 3:29 PM

Jo- Walker, Kay

cc: Gaw_Madenford@blm.gov

subject: Re: Water Right Permit 63-09642
]

AmendmentLicense
_af

Kay:,

Thank you for providing me a copY of the amendment . You wanted tO xnow if
we had any problems with the claim.

1. The claimant {(Middle Fork Associates) does not hold any mining claims
on federal public land. You mentioned that this water claim 1is for mining
purposes within the wishful #1, #2, and #3 miningd claims. The following
persons are 1isted in our records as having an interest in these mining
claims: Greg & patty auch, Jane Stone, yvonne Gerany: James sayko, Sr..
James sayko, JL.s and Barl Tyner. 1f the water claim described the
claimant name as these "recognized" personsy then that element of the water

claim would not be defective.

2. The place of use element describes 40 acre tracts containing portions
of the wishful #1, 42, and #3 mining claims. These mining claims do not
encompass the entirety of these legal land descriptions:- There is also
other public 1and within these 40 acre tracts that are not within mining
claims. 1t would pe improper to use water on federal publicvland outside
of the poundaries of a valid unpatented mining claim. I would not have a
problem with how the place of use element 1S described if the use of water
were 1imited bY wadditional condition" to within the boundaries of mining
claims Wwishful #1, #2, and #3.

3. The diversion facilities (PODSs) reside on lands owned by the U.S. and
administered by the Forest Service- Has the claimant obtained 2 special
Use Permit from the Forest gervice to construct such facilities? 1f the
claimant does not have a Special Use Permit, then the Forest gervice may
object to a rrespass poD. Steve gpencer (331—5944) of the Forest gervice
Water Rights Team would be @ good information source about this-

4. Entitlement: Even though the claimants have mining claims recorded
with BLM and their required paperwork is in order, this does not mean that
they have 2 yalid mining claim. If there is no vein oOr lode, then their
mining claim is not valid. This determination is not made until such time,
if ever, they try to take the mining claim to patent. 1f they have filed
over top of a mining clailm that is senioX, then again their mining claim is
not valid. aren't there some state requirements that have to be met for
mining claims to pe valid? Are any of those requirements jeft to be
determined at a later date?

f their mining claims are found to be jnvalid at some point in the
future, then their use of public 1and would pe a trespass: Wwater rights
cannot be established in trespassS: should this water claim be licensed
contingent uypon the validity of the underlying mining claim? Perhaps

wrhis right is contingent upon the validity of the associated mining
claim, under state and federal rules, regulations, and laws."

n1icensing of this water claim is not a determination of the validity
of the associated miningd claim and ultimately this water claim."

1



Food for thought, hope this assists you,
Fred Price -

Water Rights Specialist

BLM, Idaho State Office

(208) 373-3831

"Walker, Kay"

<KWalker@idwr.st To: "'fred price@BLM.gov'"
<fred price@BLM.gov>

- ate.id.us> cc: "Walker, Kay"
<KWalker@idwr.state.id.us>
Subject: Water Right Permit 63-09642
01/15/03 04:00
PM

Fred: This is a reproduction of a portion of the licensing amendment that
the permit holder has submitted. I hope it has enough information on it
for

you. If not, let me know... Thanks! Kay <<AmendmentLicense_ .rtf>>

(See attached file: AmendmentLicense_.rtf)



. . |

Walker, Kay

From: Walker, Kay

Sent: Thursday, January 23, 2003 8:21 AM
To: Saxton, Craig; Shurte, Jan

Cc: Walker, Kay

Subject: Permit 63-09642

Hi... | was in the process of licensing this permit, have received the licensing amendment and thought it would be easily
licensed. | got it back with questions regarding the ownership and other stuff and contacted BLM to see if the mining
claims were in order. BLM said the mining claims were up to date and in compliance with them. The BLM then advised
the USFS that we were preparing to license this permit and Steve Spencer called and told me they had already flagged
this one for objection. The permit was recommended as permitted and is bar coded to Craig's filing cabinet. The BLM
has control over the mining claims but the USFS owns the property the claims are located on. What would be the best
action for me to take now? | guess | should hold this one until the objection is filed??? (Steve suggested that an SF5
could be done when the objection is processed which would then allow us to issue the license???) Help, | need guidance
on this one........... Kay

@ Mot /Kf//?’?/) P/gé?fﬁ.



State of I(ﬁlo .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 3277866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

January 23, 2003 KARL J. DREHER
Director

LYNN MC CLURE

BUREAU OF LAND MANAGEMENT
MINING CLAIMS RECORDATION
2948 VINNELL WAY

BOISE ID 83705

RE: Water Right Permit 63-09642
Dear Ms. McClure:

Pursuant to a voice mail left on my phone yesterday, by Diane Hartman, | am
requesting, in writing, that you submit your comments on Mining Claim Nos. 181283,
181284 and 181285, also known as Wishful 1, 2 and 3. We are preparing to issue a
water right license for the use of water for these mining claims and want to make sure
that the BLM does not have any objection to the licensing of the above referenced water

right permit.

| understand, through previous conversations, that the mining claims are up-to-date and
in compliance with all BLM requirements. We request that you submit written notice
that you have no objection to IDWR issuing a water right license for this mining
operation since it is located on public land. | have previously e-mailed a copy of the
amendment, submitted for licensing purposes, to Fred Price so he could review the
place of use for these claims.

Please submit your comments within 2 weeks of the date of this letter so we can
proceed with the licensing of the permit if you have no objection. If you need further
information, please feel free to contact me at 327-7944.

Sincerely,

KAY\WALKER
Sr. Water Resource Agent

KW:k



MEMORANDUM

TO: File 63-09642

o (O
FROM: KAY WALKER{™
RE: Proposed License

Date: January 22, 2003

Steve Spencer of the USFS called me this afternoon regarding the licensing of this
permit. The BLM forwarded information regarding the licensing to the USFS. This
permit has been recommended in the SRBA as permitted and the USFS is planning
on objecting to the recommendation. They have no problem with the mining use;
the right holders let their mining claims lapse in the early 90’s and re-filed in 1998
for the mining claims.

Steve wondered if we might want to split this right for each source so that the
right holders could not divert more from the well, or from Phifer Creek, than
measured during our field exam. | told him that since the permit had been issued
with multiple sources, we would probably license without splitting the right.
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TO: File 63-09642

Zaesd Procs
s oz

FROM: KAY WALKERX(;D

o, (Tl

RE: Conversation with BLM

Date: January 15, 2003

<

| talked with Lynn McClure of the BLM, Mining Claims Recordation section \['f
(373-3885) this afternoon regarding the mining claims under this right.“:zgy
checked the status of the claims and found them to be up-to-date and wvakgs Lynn
was going to check with the water resource section of BLM to find out if they
contested the ownership of this right. | requested a written notice from BLM
regarding the status of the claims and their views on the ownership of the water
right. | gave Lynn my e-mail address so they could respond to my request.



Comment Report
63-9642

1. Igraves  10/28/2002  Field Report Narrative
Comment: A 6 inch inch artesian well, free flowing 31 gpm at 78 degrees, is used for
mining sifting and clean-up via 75 feet of 2 inch pvc portable hose.

3. kwalker 1/15/2003 Use of well water

Comment: | called Lori this afternoon to find out about the use of the well water for
mining purposes. She said that it is noted in her exam, which | found in the first
paragraph of the narrative (see above). She also said that the hose from the well leads
to a dug out pit which is where they sift the gravels in their mining operation. They also
use the well water to clean up their equipment when done with it. Lori further mentioned
that the bathtub was brought into this place by some campers or hunters. The owners
of the mining claims did not have a problem with the hunters and campers using the

well water.

2. kwalker 1/15/2003 Water Quality Condition

Comment: This permit was issued with a condition requiring settling ponds to reduce
silt load in the return water. In review of our current policy on water quality,
compliance is required prior to diversion and use of water and, once development is
completed, continued compliance falls under the jurisdiction of appropriate government

agency (DEQ).

Current Policy:

Used statewide on applicable uses of water such as commercial, industrial, mining, fish
propagation, etc., and whenever water quality may be an issue. Per Judge Woods 12/29/99
decision on facility volume, etc., the use of the condition on permits and transfers is an
appropriate way to address local public interest concerns. However, once the right is vested
(licensed), water quality falls under the jurisdiction of DEQ. Therefore, use of this condition on
licenses should occur only under special circumstances. Previously condition 081. Modified
12/26/02 to clarify that compliance is required prior to diversion and use of water and, once
completed, continued compliance falls under the jurisdiction of the appropriate government

agency.



IDAHO DEPARTMENT OF WATER RESOURCES 01/24/2002
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

Water Right 63-9642

NAME AND ADDRESS: MIDDLE FORK ASSOC
C/0 GREG AUCH
11477 HIGHLANDER RD
BOISE ID 83709

SOURCE:: GROUND WATER TRIBUTARY:
PHIFER CREEK TRIBUTARY: MIDDLE FORK BOISE RIVER
UNNAMED STREAM TRIBUTARY: MIDDLE FORK BOISE RIVER
QUANTITY: 1.00 CFS
PRIORITY DATE: 11/06/1980

POINT OF DIVERSION:
TOS5N ROSE S2 SESE Within ELMORE County
TO5N RO9E S3 NWNE Within ELMORE County
TOSN ROSE S3 SWNE Within ELMORE County
TO6N RO9E S35 SWNE Within ELMORE County
T06N RO9E S35 NESE Within ELMORE County
TO6N ROSE S36 SWSW Within ELMORE County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY
MINING 1/01 12/31 1.000 CFS
PLACE OF USE: MINING Within ELMORE County

TOSN RO9E S02 NENW TOSN RO9E S02 NWNW
TOSN ROSE S02 SWNW TO5N RO9E S02 SENW
TOSN ROSE S03 NENE TOSN ROSE 503 NWNE
TO5N RO9E S03 SWNE TOSN ROSE S03 SENE
TO6N ROSE S35 SWNE TO6N ROSE S35 SENE
TO06N ROSE S35 SENW TO6N ROSE S35 NESW
TO6N ROSE S35 NESE TO6N ROSE S35 NWSE
TO6N ROSE S35 SWSE TO6N ROSE S35 SESE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS RIGHT IS CONDITIONED UPON COMPLETION OF THE APPROPRIATION
IN ACCORDANCE WITH THE STATUTORY PROCEDURE FOR

APPROPRIATION OF WATER RIGHTS. THIS RIGHT REMAINS SUBJECT TO
ALL CONDITIONS SET FORTH IN THE PERMIT UPON WHICH THIS RIGHT IS
BASED, AND WILL BE SUBJECT TO ALL CONDITIONS SET FORTH IN THE
LICENSE ISSUED BY IDWR UPON COMPLETION OF THE STATUTORY
APPROPRIATION PROCESS.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO CODE,

EXPLANATORY MATERIAL: Permit



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
WESTERN REGION ADJUDICATION SECTION
CLAIM VERIFICATION FIELD EXAM SHEET

(Use with the ECVR)
CLAIM NO(s). AlL3-FR ALu2
1. No Change NAME IS SAME Y~
NEW OWNER:
No Change ADDRESS
NEW ADDRESS:

2. No Change - DATE OF PRIORITY: Completed evidence submitted v«
Incomplete - Claimant should be asked during the exam when was water first
used and submit proof of date of priority.

Priority date, per claimant, is:

(If the priority date, based on your exam, seems questionable, explain below.)

] No Change — SAME SOURCE«~—
Source is different than that claimed:

Source found:

4. No Change — POINT OF DIVERSION _~
Point of diversion is different than the claim and/or new P/D'’s:

Township Range Section I/4 /4 1/4
Township Range Section /4 /4 1/4

5.  No Change - DESCRIPTION OF DIVERTING WORKS
Incomplete description, list below:




6. No Change - WATER USES s No Domestic odd feerm 7

Different uses, (list uses found):

Use From To Amount CFS AFA
Use From To Amount CFS AFA
Use From To Amount CFS AFA

7. No Change - TOTAL VOLUME

Incomplete on claim, the total is, Amount ___ CFS _ AFA
Changes found, the new totalis, Amount ____ CFS____ AFA
8.  No Change - NON-IRRIGATION USES:
Changes Exam found:
Domestic# of homes: _ Stock#__ List types:
Additional comments: _ VO DoMeST(¢c USE A PeemiT

9. No Change — PLACE OF USE: (If changed, list below.)

Use: Township Range _ Section /4 1/4
Use: Township Range _ Section I/4 1/4
Use: Township Range _ Section /4 1/4
Use: Township Range _ Section I/4 1/4

Remarks: (Comments pertinent to field examination) See additional attachment

Clatmap o&;glwaﬂ% I cazed ‘f‘u TOwA allscear, on C"Pa'p\[

CL. Gaaves) +haf -va,u} would Ao ioun.sue thes /eam:?. [aTen
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Shown on GIS Layout
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DATE EXAM CONDUCTED: otl22 /2002

FIELD EXAMINER: A4 T linieveer
Print Name
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quanlity of the receiving waters will not be impaired for other beneficial uses.

Water Right 63-9642

IDAHO DEPARTMENT OF WATER RESOURCES

Water Permit Report
WATER RIGHT NO. 63-9642
er Name and Address
Current Owner MIDDLE FORK ASSOC
C/OEARL C TYNER
4619 FREEMONT ST
BOISE, ID 83706
Priority Date: 11/06/1980
Status: Active
Source / Tributary to
UNNAMED STREAM MIDDLE FORK BOISE RIVER
PHIFER CREEK ¢« MIDDLE FORK BOISE RIVER
GROUND WATER v~
Beneficial Use From To Diversion Rate Volume buse Code
MINING +~ 101 123w/ 1CFS
Total Diversion 1CFS
Location of Point(s) of Diversion:
VSESE Sec. 02 Township 05N Range 09E ELMORE County
NWNE Sec. 03 Township 05N Range 09E ELMORE County
VSWNE Sec. 03 Township 05N Range 09E ELMORE County
~ SWNE~ Sec. 35 Township 06N~ Range 09E ELMORE County
«NESE~ Sec. 35 Township 06N Range 09E ELMORE County
v SWSW.~ Sec. 36 Township 06N Range 09E ELMORE County
Place(s) of use:
Place of Use Legal Description: MINING ELMORE County
Township Range Section Lot  Tract Acres Lot  Tract Acres Lot  Tract Acres Lot  Tract Acres
V05N 09E 2 «NENW ANWNW VvBWNW “SENW
3 +NENE NWNE +wSWNE +SENE
s~ 06N 35 “SWNE , VBENE
VvSENW
vNESW o
+NESE NWSE »SWSE SESE
Conditions of Approval:
1. 001 A measuring device of a type approved by the Department shall be permanently installed and maintained as part of the diverting works.
2. 004 The issuance of this right does not grant any right-of-way or easement across the land of another.
3. 005 Use of water under this right is subject to control by the watermaster of State Water District No. 63 .
4, 09D Water used under this right if discharged into a natural channel shall meet Idaho Water Quality Standards.
Remarks:
1. General Settling ponds shall be installed which are capable of reducing the silt load in the return water to such a level that the

06/21/2001



Dates:

Proof Due Date: 12/01/1990
Proof Made Date: 09/21/1990
Approved Date: 12/15/1980

Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date:
Protest Deadline Date:

Number of Protests: 0

Field Exam Date::

Date Sent to State Off:

Date Received at State Off:

Other Information:

Receipt Number(s).

State or Federal:

Owner Name Connector:
Water District Number: 63
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

Water Right 63-9642



State of I(Qho ‘
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.0. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 'Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE

Governor

December 20, 2002 i

MIDDLE FORK ASSOCIATES
C/O JANE STONE

11477 HIGHLANDER

BOISE ID 83709

RE: Water Right Permit No. 63-09642

Dear Permit Holders:

The Department of Water Resources is reviewing the permit referenced above prior to
issuing a water right license. By issuing a license, the Department confirms the extent
of development that has been established in compliance with the terms of the permit.
The examiner who verified your water use reported that certain elements of the permit
have been developed differently than described on your permit. Changes that do not
increase the authorized use of water under the permit can be requested and approved
in accordance with Section 42-211, Idaho Code. Before a license can be issued, your
permit must be amended to depict your water use as it was actually developed.

Based on the examiner's report, the following elements were developed differently than
described on your permit:

Place of Use

The enclosed Application for Amendment form depicts the elements of the water right
as they will appear on the license when it is issued. Please review the amendment
form carefully. If you concur with the information presented, please sign the form and
return it with the $50.00 filing fee within 14 days.

We have also enclosed a copy of an Order to Change Measuring Device Requirement

for this permit, based on the request submitted by Mr. Auch and discussions with the
Boise River Watermaster. If you have any questions, please call me at 208-327-7944.

Sincerely,

Sr. Water Resource Agent

Enclosures




LICENSE REVIEW CHECKLIST

Permit No.

Name/Address

Source
Point of Diversion:

Place of Use

Date: / (Q - / {'7" M%qviewer: Kay Walker

Change/OK

Does change clarify original intended source? If no, void permit. —

Change (P39/P49) Add (P45/P44) Feds (P40)

W32 (multiple in 1/4/1/4)
W36 (overlap)
W59 (subdivision description)

@.Jﬂ_%gf, Change (P41/P49)Add (P41/P44)  Feds (P43)

W60 (subdivision description)
W27 (ppu acre limit)

Overlaps: Right(s):

Ao
1w

v

File reviewed Profile reports printed

P/D & P/U amend (P37) Feds (P48)

Volume Determination

Remarks:

Rate of Diversion: Permitted rate 4 cfs , L/
Fee Limit cfs Recommended Total Diversion Rate d
Measured cfs
Theoretical cfs
Season of Use per new Standards
Water Uses & Change (P46)
Irrigation cfs af Irrigation - overlap(R58-R61, R62-R65, R66-R69)
Stockwater cfs af supp. Gw (WB7/065/104)
Domestic cfs af overlap spec combined rts (W35)
chfs m;f <1 acre (W31)
cfs af Domestic (WO01/wb5/070/071/075)
Total cfs af Power (W42 or W43/025/027/R22 or R23
Fish (042)
Fire (077)

Water Quality (106/R07)
Payette — (W22/047/27A)
Stockwater for US (R37)

Tl gt
bﬁ%ﬂ

W

by
o
P

—

Additional Conditions

cfs x 1.9835 x days = af (vs) acres X (FHR) = af
A
Q_:?Watermaster Control GW Dist?
GW Measurement/Measuring Device Water Msmt. Dist?
Other Crit. GWMA?
Trust R55 — remove 051) GWMA?

Non-trust (048)

Advance Priority? S
no
SRBA Claim? >A@S — /0£7/7

Adjust memo

Amend Letters

Government Lots?
If yes, explain why below.

d/‘ﬁ%

P87, S06

Second Amendment Notice Z)ﬁ 2 S06



MEMORANDUM

TO: File 63-09642
FROM: KAY WALKER\(D
RE: Measuring Device Condition

Date: December 19, 2002

Lee Sisco called me this morning regarding the measuring device requirement on
this permit. Mr. Auch had contacted him yesterday to see what could be done.
Lee says there is no regulation occurring in the area of this diversion and until the
SRBA is completed there would be no regulation unless problems come up. Lee
suggested that we change the condition to require a device be installed in the
future when it is determined a device is necessary.



RECE IVED
DEC 1 8 2002
Dapartment of Water Resoyress

December 18, 2002

Kay Walker

State of Idaho

Department of Water Resources
1301 North Orchard Street
Boise, ID 83706

RE: Permit Number 63-09642

Dear Ms. Walker:

Middle Fork Corporation is requesting removal of the requirement for a measuring device
for permit number 63-09642. Field examiner Laurie Graves was able to conduct the time
fill measurement without a-measuring-device September-2002.—I have-also been in
contact with Lee Sisco, watermaster of Water District No. 63 and there is no monitoring
of the water in this area at this time. If monitoring is started in this area a monitoring
device may need to be installed at that time. Mr. Sisco also said he will be contacting
you regarding this permit.

If this does not fulfill your request for permit number 63-09642 and you need more
information please do not hesitate to contact me at 208-362-1930 or Jane Stone at
208-462-4006.

Sincerely,
C/_” + uh_
Greg Auch

Middle Fork Association



State of Icam .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE

Governor

KARL J. DREHER
November 19, 2002 Director

MIDDLE FORK ASSOCIATION
C/O JANE STONE

11477 HIGHLANDER

BOISE ID 83709

RE: Permit No. 63-09642
Dear Permit Holders:

We are reviewing the above referenced permit so we can issue a license for the mining use
that was developed. In a review of our file we notice that you have not complied with a
condition of approval of the permit. The condition we are referring to is on your permit as
follows:

A measuring device of a type approved by the Department shall be permanently
installed and maintained as part of the diverting works.

Our field examiner found no measuring device on your diversions and we must resolve this
issue before a license can be issued. Pursuant to Section 42-219(6), ldaho Code, if the
conditions of approval on a permit are not complied with, we may issue an order voiding
the permit or issue a license for only a portion of the uses developed under the permit.

You have a couple of options that you can take to resolve this problem. You could either
submit documentation that you have complied with this condition and our examiner was
not informed of the compliance at the time of the exam; install the measuring devices, as
required on your permit; or request removal of this requirement from your permit. If you
request removal of the requirement you should also submit documentation that this request
would be acceptable to the watermaster of Water District No. 63.

We will withhold further action on this permit for 30 days from the date of this letter in
order to allow you time to respond. If we do not receive a response from you within this
time period we will assume you are not interested in pursuing a water right license and will
take action as suggested above.

If you have any questions in regard to this matter, please do not hesitate to contact me at
208-327-7944.

Sincerely,

CV w&m

KAY \@LKER
Sr. Water Resource Agent



Walker, Kay

From: Walker, Kay

Sent: Monday, November 18, 2002 1:12 PM

To: Graves, Lori

Cc: Walker, Kay

Subject: No compliance with measuring device condition

Lori: Attached is a copy of the letter | had to send out to the Middle Fork Assn. No. 63-9642... | wanted to let you know
that they are getting the letter and that you should be asking them to submit a request for removal when you do the field
work so we can just prepare an order when the exam gets over here. The rules and regs (37.03.02.02.d) state that an
exam is not acceptable unless the measuring device requirement has been formally waived by the director. | would
appreciate it if you could get the ball rolling by telling them to submit a request to remove or install the device, whichever
case applies. In this case, if Lee tells them they don't need one and we have that in writting, a request for removal of the
condition along with Lee's statement, we can remove so we can issue license. Hope this makes sense --------- Kay

63-9642 md,wd.doc

Do MO\F %‘\W\\F\eage .



Permit No: 63-9642 Page 1

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT

A. GENERAL INFORMATION Permit No:  63-9642
Exam Date: 10/11/02

1. Current Owner: MIDDLE FORK ASSOC
C/O JANE STONE
11477 HIGHLANDER
BOISE ID 83709
(208)462-4006

2. Accompanied by: Jane Stone, Greg Auch
Phone No:
Address:
Relationship to Permit Holder:

3. SOURCE TRIBUTARY
GROUND WATER MIDDLE FORK BOISE RIVER
PHIFER CREEK MIDDLE FORK BOISE RIVER

B. OVERLAP REVIEW
1. Other water rights with the same place of use:
2. Other water rights with the same point of diversion:

C. DIVERSION AND DELIVERY SYSTEM
1. LOCATION OF POINT(S) OF DIVERSION:

GROUND WATER SW1/4NE1/4 Sec. 35, TwpO06N, Rge 09E, B.M.
ELMORE County

PHIFER CREEK SW1/48W1/4 Sec. 36, TwpO06N, Rge 09E, B.M.
ELMORE County

Method of Determination: GPS Reading, Topo, Exam

2.
PLACE OF USE: MINING
Twp Rge Sec | NE | NW | sw | SE ]
| NE|NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE | Total
05N 09E 2 | [ X | [ |
I I L4 | I I
06N 09E 35 | X X | X | X [ X X X X|

06N 09E 36 | X | X X| X X | |
I I I I I




Permit No: 63-9642 Page 2

Method of Determination: BLM Mining Claim File

3. _Y___ Delivery System Diagram Attached (required). Indicate all major components and distances between
components. Indicate weir size/pipe as applicable.
—Y___ Map Attached Showing Location(s) of point(s) of diversion and place(s) of use (required). Scale must be
1:24,000 or greater.

__Y___ Aerial Photo Attached (required for irrigation of 10+ acres).

__Y___ Photo of Diversion and System Attached

4.
Well or Diversion Pump Serial No. or Discharge
ID No.* Motor Make Hp  Motor Serial No. Pump Make Size
Artesian ____
*Code to correspond with No. on map and aerial photo
D. FLOW MEASUREMENTS
1.
Measurement
Equipment Type Make Model No. Serial No. Size Callb. Date
5 gal bucket___
55 gal barrel _
2. Measurements: 5galin 9.6 sec
55 gal in 20 sec
E. FLOW CALCULATIONS Additional Computation Sheets Attached
Measured Method:
Well: 5 gal x60 sec =31.2 gpm =.07 cfs
9.6 sec
Creek: 55 gal x 60 sec = 165 gpm = .37 cfs
20 sec
F. VOLUME CALCULATIONS
1. Volume Calculations for lrrigation:
\ = (Acres Irrigated) x (Irrigation Requirement) =
I.R.
\ = [Diversion Rate (cfs)] x (Days in Irrigation season) x 1.9835 =
D.R.

V=Smallerof V and V =
IR D.R.



Permit 63-9642 Page 3

2. Volume Calculations for Other Uses:

Required: 196 gpm x 60 min/hr x 10 hrs/dy x 215 dys/yr = 77.6 afa
325850
Potential: 44 cfs x 215 dys/yr x 1.9835 = 187.6

G. NARRATIVE/REMARKS/COMMENTS

A 6 inch artesian well, free flowing 31 gpm at 78 degrees, is used for mining sifting and clean-up via 75 feet of 2
inch pve portable hose. The well was originally drilled for Weatherby Sawmill, which no longer exists. No records were
found on the well construction. The well is also used to fill a porcelain bathtub used by campers and hunters for clean-up.
The well is not valved and is located approximately 50' above the Middle Fork of the Boise River.

At the time of the exam, 2000 feet of above ground pipe, starting at 6 inch and graduating down to 2 inch, was
used to divert Phifer Creek water to a .2 af settling pond. The pipe primarily followed the drainage to the settling pond. The
applicants stated that they divert the water from the settling pond via 5 hp portable pump and pvc pipe if they need to use it
in other areas of their mining operation. According to the applicants, the primary use of the water is for material sifting
which involves the use of trommels and jigs. The portable pump, trammels and jigs were not on site at the time of the
exam. Applicants stated that gold prices dictate the amount the claims are worked. Currently gold prices are low. They
also stated that vandalism is a major problem since the claims are located on public fands, which explains why everything is
portable.

Lynn McClure with BLM verified that the Middle Fork Associates had Idaho Mining Claim No.s 181283, 181284
and 181285, aka Wishful 1, 2 and 3. The claims are not patented and limited to locatable minerals, which include gold,
silver, ore etc. The claims are restricted from removing salable minerals, which include rock, gravel, top soil etc. Because
the claims are not patented, BLM owns the property. The recommended P/U represents the three mining claims’ P/U on file
with BLM. The area listed in the NWNW S2 appears 1o lie in Gov Lts 4 and 5.

Members of Middle Fork Associates include: Patty and Greg Auch
Earl Tyner
Jane Stone
Jim and Karen Sayko
Evoyne Gerany

Have conditions of permit approval been met? Yes ___ X__ No Measuring devices were not
found.

H. RECOMMENDATIONS

1. Recommended Amounts

BENEFICIAL USE PERIOD OF USE DIVERSION RATE ANNUAL VOLUME
MINING 04/01 to 11/01 0.440 CFS 77.60 AF
Totals: 0.440 CFS 77.60 AF

2. Recommended Amendments

_X__Change P.D. as reflected above ___Add P.D. as reflected above __ None

_X__Change P.U. as reflected above ___Add P.U. as reflected above ___ Other

I. AUTHENTICATION
Field Examiner's Name Date

Reviewer Date
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RECEIVED

JUL 28 2003
Richard D. Himberger
HIMBERGER LAW OFFICES, CHID. Department of Weter Resources
575 East ParkCenter Blvd., Suite 100
Boise, Idaho 83706
Telephone: (208) 336-8442
Fax No.: (208) 336-1690
ISB # 5038

Attorney for Middle Fork Association

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE SRBA NOTICE OF APPEARANCE

Case No. 39576 SUBCASE NO. 63-09642

YOU WILL PLEASE TAKE NOTICE that Richard D. Himberger of Himberger Law
Offices, Chtd. hereby enters the appearance as attorney of record for Middle Fork Association in
the above-entitled action and requests service of any and all documents filed in this case as
counsel for Middle Fork Association.

DATED this ﬂ_‘k day of July, 2003.

HIMBERGER LAW OFFICES, CHTD.

By 4. @fz%ﬂ_{{)—w

Richard D. Himberger— Ofthe Firm

Himberger Law OfMices, Ched.
575 E. Park Center Blvd,, Ste. 100
Bolse, Idaho 83706

NOTICE OF APPEARANCE- 1 @ @ ‘_‘—DDY (208) 336-8442
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2 ) s day of July 2003, I caused to be served a true and

correct copy of the foregoing Notice of Appearance by depositing the same in the United States

Mail, postage prepaid, and addressed to the following;

United States of America
Represented by:

David Negri

US Department of Justice

Environment & Natural Resource

550 West fort Street, MSC 033

Boise, Idaho 83724

Middle Fork Association
C/O Jane Stone

11477 Highlander Road
Boise, Idaho 83709

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

Chief, Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

(

Richard D. Himberger

NOTICE OF APPEARANCE- 2

[4)

Himberger Law Offices, Chtd.
875 E. Park Center Bivd., Ste. 100
Boise, Idaho 83706

(208) 336-8442



