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IDAHO DEPARTMENT OF WATER RESOT]RCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACOUIRED UNDER STATE IJAW

RIGHT NUMBER:

NAME AND ADDRESS:

29-tO219

STATE OF IDAHO
LAVA HOT SPRTNGS FOI]NDATION
PO BOX 669
I,AVA HOT SPRINGS ID 83246

PURPOSE OF USE

COMMERCIAL

SOURCE: GROI,ND WATER

QUAITITITY: 0.020 CFS

PRIORITY DATE: 06/07/796L

POIMT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

TRIBIIIARY:

T09S R38E S22 SWSWSW Lot L0 Within BANNOCK County

PERIOD OF USE

7/0t t2/3r
OUANTIrT

0.020 cFs

PI,ACE OF USE: COMMERCIAL Within BANNOCK Countv

T09S R38E 522 Lot 10 SWSW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RTGHT;

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultirnately det.ermined by the Court at a point in time no
l-ater than the entry of a final unified decree. Section 42-1-41-2 (5), Idaho
code.

EXPLANATORY MATERIAL: Beneficial Use



29-10213

29-10219
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MAY 11, 2001

DEAR SIR OR MADAM:

WATER RIGHT NTJMBERS A29_02283, A29-02360' A29_04L78,
A29_10213 AND A,29-10219,HAVE BEEN CHANGED TO REFLECT THE

ADDRESS ON TEE FRONI OF THIS CARD.

RESPECTFIILLY SIIB}IITTED ;

Uu'r; thzUunilr/at t
CEERI VANDERMEIILEN
RECORDS CLERK

)
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(,

i
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I STATE OF IDAHO
IAVA EOT SPRINGS FOUNDATION
PO BOX 669
IAVA EOT SPRINGS ID 83246



CHANGE IN AJDRESS

RECEIVED
I'tAy I 0 2001

t'o'nHl,:'#fi 
!!,ff 

*,,*.
This form is solely for purposes of not.ifying ID9.IR of a change inaddress of an adiudicaLion clai-m.

r)L wacer Rishr Number G) , / 3?^ C,f tg3. rt,?7 *o R7 6

,+ )T - /oet7

fX1 old Mailing Add.ress:

b,^

tX New Mailing Address 9 rzt-zc' o tt il.

0

82.:Y1

q) /6
Telephone Number:

Signature of Claimant

Date: €- ?-

FOR IDWR USE ONLY:
Initial Review and Data-Entry

Date: By:
Further Action Needed:
Further Acti-on Taken

Date: By:
Fina] Review and Dat,a-Entry

Date: By:



State of Idaho / i

DEPARTMENT OF WATER RtrSOURCES
900 N. Skyline Dr., Suite.\. Idaho Falls. Idaho tt3402-1718 - (20S) 525-716L- Fax (208) S?S-7L77

Ii.\s]-taRN Iilt(;t()N

May 1, 200r
DIRK KI'IIPTTI()RNI

(;o! I.)tNoR

K.\RI,,I. DREFIt.]R
I) I It IC1I) IT

STATE OF IDAHO
LAVA HOT SPRINGS
PO BOX 669
LAVA HOT SPRINGS

FOUNDATION

rD 83246-0669

RE: CHANGE OF ADDRESS FOR A29-02283, A29-02360,
A29-4I'78, A29-10213 AND A29-10219

Dear Sir or Madam:

It has come to our attention that your address may have
recently changed. The address currently recorded on
the above referenced water right(s) is as foll-ows:

State of Idaho
Lava Hot Springs Foundation
Po Box 430
Lava Hot Springs ID 83246

We recommend if, in fact, the address in question has
been changed, you file a "Change in Address" with this
department in order that we may send all- further
correspondence to the appropriate address.

Enclosed is a Change
the fo::m completely,
my attention.

in Ad&ess form. Please filL out
sign and date it and return it to

If you have any questions regarding this matter, please
calI 525-7L6I.

Respectfully submitted,
I :]

(.Tti '
tiil 'Ci ttlijiL/(t:iv?L

Cheri Vandermeulen
Records CIerk

Enclosure ( s )

f -l -L---t:.- - A..- (-^.-t.-.-.-:-l v.-.-- -.f q--...-- t , f J.-l-.. t en< tnnq



Ci

CI

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Eastern District Office
900 N. Skyline Dr., Suite A
Idaho Falls, ID 83402-1718

RETURN SERVICE REQUESTED

rrw ryU''O2'
STATE OF IDAHO

tAvASFO, 63e4Eeoo7 l.eoo 04 os/03,/ol.RETURN TO SENDER
:tAyg..t{oT strRINGs FOUNDATTONFO BOX 669LAVA HOT 5FRINGS ID €3E46-0669
RETUII,N TO SENDEFI

\q
Lft,r h L1SO

\\
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STATE OF IDAHO
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OFFICE OF THE NTTOMTEV GENEFAL

AI-AN G. I-ANCE

ATTORNEY GENERAL OPIMON NO. gz-T

D
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\
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Robert I. lvleline, Executive Director
Lava Hot Springs Foundation
P.O. Box 669
Lava Hot Springs, Idaho 83246

RECEIVED

JAN I 3 1S9i

{AN 1 I i9g1 Crpadment ol S/aier Resotrcos

ol Water Resor'rrcBl

DePA rtment
Distod

9ltid

eEI*r_EB
To

East€rn

Per Request for Anorney General's Opimon

QT,I.ESTIONS PRESENTED

i. Does the Lava Hot Springs Foundation, under the tenns of title 67, chapter 44, Idaho
Code, have authority to control the use of hot springs and hot waters located on lands under the
control of the Foundation?

2. If the Foundation has the authority to control the use of hot springs and hot waters on
lands under the contol of the Foundation, is such control exclusive, or is the use of such waters

subject to the provisions of title 42,Idaho Code?

3. If the Foundation has authority to control the use of hot springs and hot waters on lands
under the contol of the Foundation, does such authoriry extend to authorizing the use of such hot
springs and hot waters by private parties on private lands in exchange for an easement across

such lands for a pipeline used for the discharge of the Foundation's waste water, or would such a

use have to be licensed by the Idaho Department of Water Resources?

CONCLUSION

1. Yes, the Lava Hot Springs Foundation (Foundation) maintains authoriry to manage and

control the use of all hot waters lawfully appropriated under state larv that rise and flow on the

Foundation's lands.

2. The rights to the use of all hot waters that rise and flow at Lava Hot Springs are water

rights that have been appropriated under state law and are subject to regulation by the Idaho
Department of Water Resources (Department) under the provisions of title 42 of the Idaho Code.

PO 6ox 33i 2C.tsotse. ldaho 33;?C-00 l0
Tcleonone: l2j:di )3J-zlCO FAX: (208) 33.1-2530

Lrcated at 7A() 'tl .Jel{erson Sireei. Surte 2 I {l
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3. The Foundation has the authoriry under title 67, chapter 44, Idaho Code, to enter into

agreements involving easements with private parties to discharge the Foundation's waste water.

However, the Foundation may not authorize the usb of any portion of its water in a marmer that is

inconsistent with its state water right. other parties seeking to use the Foundation's waste water

for new uses or on lands other than the authorized place of use must file for a permit from the

Idaho Department of Water Resources.

BACKGROUND

Lava Hor Springs was acquired from the United States under an act of Congress in 1902

which conve;-ed certain lands to the state of Idaho for publ( use subject to state regulation. The

Act reads as follows:

Chapter 1076. --An Act to grant certain lands to the State of Idaho. Be it enacted

by the Senate and the House of Representatives of the United States of America in

Congress assembled, That lots seven and eight in section twenty-one, the

northwest quarter of the southwest quarter, and lots nine and ten in section

twenry-two, all in township nine south, range thirry-eight east, base meridian, in

the State of Idaho, are hereby ceded, granted, relinquished, and conveyed unto

said State of Idaho for public use under such regulations as said State may

prescribe. 32 Stat. 330 (1902)

Seventeen years later, in 1919, the state of Idaho passed Senate Bill No. 9 vesting in the

department of welfare the responsibiliry to manage the lands and properfy..at Lava Hot Springs.

lglg Idaho Sess. Laws 10g. The Lava Hot Springs Foundation was crelted in 1935 and the

statutes were amended to make the Foundation responsible for the management and conEol of

the lands and property at Lava Hot Springs. 1935 Idaho Sess. Laws 16. The Foundation'

operating as an 
"g.n.y 

within the department of parks and recreation, continues to manage the

lands at Lava Hot Springs todaY.

ANALYSIS
A. Introduction

The tfueshold issue raised by the questions presented is whether the unique language in

tirle 67, chapter 4-1, Idaho Code, creates a special tvpe of water right for the benefit of the

Foundation that is different from all other state water rights acquired under the appropriation

process. An underlying legal issue is rvhether it is possible in this state for another type of state

water right to exist other than one acquired by appropriation under Idaho law'

Idaho Code $ 67-410t provides: "All rights to the operation, management and control,

and to rhe maintenance and improvement of the lands and property belonging to the state of
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Idaho siruated within and near the ciry of Lava Hot Springs, in Bannock County, state of ldaho,

hereinafter more particularly described is vested in the Lava Hot Springs Foundation which shall

be an agency within the deparunent of parks and r,qgr3ation - - - ."

.\ I

Idaho Code $ 674403 describes the lands and properry placed underthe jurisdiction and

control of the Foundation. Idaho Code $ 67-4403 provides:

Description of propeqv: The property hereinbefore refened to, and herewith

placed under the jurisdiction and control of the said foundation, is described as

follorvs: The northwest quarter (l/a) of the southrvest quarter (ll4), and lots nine

(9) and.ten (10) in section rwenry-two (22). and lots seven (7) and eight (8) in

section rwenry-one (21) in township nine (9), south, range thirry-eight (38) east of
the Boise meridian, together with all and singular{he tenements, hereditaments

and appurtenances thereunto belonging, or in any wise appertaining, and the hot

springs and hot waters arising and flowing thereon, in Bannock County, statE of

Idaho.

Upon further analysis of ldaho's Constitution and related water statutes, the language in Idaho

coae 5 67-4403 placing jurisdiction and conrrol of the hot springs and hot waters under the

direction of the Foundatlon is intended to refer to only those w'aters lawfully appropriated under

state law.

B. The Right to Use Water at Lava Hot Springs is Sanctioned under Water Rights

Acquired bY APProPriation

All rights to water under state law in Idaho are acquired by appropriation. Article 15, $ 3

of the Idaho Constitution provides: "The right to divert and appropriate the unappropriated

waters of any nangal stream to beneficial uses, shall never be denied, except that the state may

regulate and limit the use for power purposes . . . ." Idaho code $ 42-l0i provides: "All the

waters of the state, when flowing in-their narural channels, including the waters of all narural

springs and lakes within the boundaries oi the state are declared to be the properry of the state,

whose duty it shall be to supervise their appropriation and allotment to those diverting the same

therefrom for any beneficial Purpose . . . ." Idaho Code $ 42'103, prior to the 1971 amendments'

provided: "The right to the use of the waters of rivers, streams, lakes, springs, and of

subrerrane* ,uu,.rr,-may be acquired by appropriation." Idaho Code $ 42-104 provides: "The

appropriation must be for some useful or beneficial purpose, and when the appropriator or his

successor in interest ceases to use it for such purpose, the right ceases." Idaho Code $ 42-106

provides: "As belween appropriators, the first in.time is the first in right'"

The consistent thread in Idaho's constirution and water starutes is that the right to use

,ffarer must be acquired by appropriation. The Idaho Supreme Court has long held that the

method to acquire w'ater in Idaho is by appropriation and that the state may regulate the means of

appropriatingwarerwithinrhestate. Spierv.Stephenson, I6ldaho707,l02P'365(1909)'



Robert I. ivleline
Page -l

Unquestionably, the law of prior appropriation is specified as the method to establish the

right to use water in ldaho. Absent a clear stanr\Ory expression by the legistarure to create an

eiceprion to the appropriation starutes, all rights to the use of water in Idaho must be acquired by

appropriation. The language in Idaho Code $$ 67-1401 and 67--l't03 is not a clear expression

that the legislarure intended to create an exception from the appropriation process for the waters

at Lava Hot Springs. The most reasonable interpretation of this language is that the Foundation's

jurisdiction and control over waters at Lava Hot Springs refers to those waters that have already

t..n uppropriated or that w'ill be appropriated in the furure. The legislature has had several

oppomrnities over the years to pass laws regarding the use of water by the state acting through

the governor or'a state board for a special purpose. In every instance there is a clear expression

in the statutes that the water for the special purpose should be appropriated in tnrst for the people

of the state of Idaho.t Additionally, Idaho Code $42-1n03 requires that an application to

appropriate water be filed by the Idaho Water Resource Board before a minimum stream flow

can be established under Idaho law.

Other statutory authority as well as past actions on the part of the Foundation and the

Department indicate that the use of the water at Lava Hot Springs was based upon appropriative

*ui., rights developed under state law. Perhaps most instmctive on the nature of the

Foundation's water rigtrts is the language contained in Idaho Code $$ 58-703 and 58-704, passed

in 1931, which addrissed cessions to the United States for the construction of a national

veterans' sanatorium or hospital atLavaHot Springs. Idaho Code $ 58-703 provides: "The state

board of land commissioners, acting-for and on behalf of the state of Idaho, is hereby authorized,

empowered and directed to cede, grilt, relinquish and convey to the government of the United

States, . . . such portion of the hot mineral and cold water and water rights appunenant to said

lands as may be necessary and convenient [for the operation of a national veterans' sanatorium or

hospital].,' The description of the lands provided in section 58-704 again refers to w'aters and

watlr rights appurtenant thereto. The use of the terms "water rights" and "appurtenant" in

sections 5g-703 and 5g-704 is a strong indicator that the Foundation merely controlled the use of
the water under a traditional state water right that is appurtenant to lands at Lava Hot Springs.

The grant from the United States in 1902 provided that title to Lava Hot Springs was to

be held by the state of Idaho under such regulations as the state may prescribe. In 1919, the

Idaho Legislature passed laws directing the department of welfare to manage and control the hot

springs *a not waters at Lava Hot Springs. It appears that the department of welfare was

directed ro manage and control the hot springs and the same hot waters that had been used for

many years atLa.vaHot Springs prior to the passage of the 1919 Act. in fact' the Foundation

recolnized this earlier use and claimed a 3 cfs year round rvater right with a 1902 prioriry w'hen it

filed a Claim to a Water fught with the ldaho Department of Water Resources in 1980. The

Foundation filed applications for additional water rights as its needs increased over the years and

the Department has processed the applications and issued two water right licenses authorizing the

use of additional waters at Lava Hot Springs.
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C. The Water at Lava Hot Springs is Subject to State Regulation under Title 42 and

must be Applied in a lVlanner Consistent with the Underlying Water Right

Idaho code $ 674401places a dufy on the'Foundation to manage and control the hot

springs and hot *lt.r, arising from lands at Lava Hot Springs' The most reasonable

interpletation of this starute is that jurisdiction and control is limited to those waters appropriated

under state law. The Foundarion's water rights acquired under the appropriation process are the

same rype of water rights held by other water users in the state and are subject to regulation

under title 42 of the Idaho Code.

Finally: under Idaho Code $ 67-4402,the Foundation is authorized to exercise such

powers * ur. incidental or conducive to the attainment of the Purposes of the Foundation' The

authoriry granted to the Foundation in Idaho code $ 67<402 appears. sufficient to allow the

Foundation to enter into agreements pertaining to easements, pfovided the purpose of the

agreement is incidental or conducive to the anainment of the purposes of the Foundation' An

agreement which pertains to an easement to discharge waste water from lands managed by the

Foundation appears to fall within the grant of authority under Idatro Code $ 67'4402' However,

as with all appropriators of water, tiie Foundation must use its water in a manner that is

consistent with its underlying water rights. The Foundation's water rights are appurtenant to the

lands described in Idaho boJe 5 67-4403 and should not be applied to other lands. If an adjacent

property owner desires to make beneficial use of the Foundation's waste water, that person needs

to file an application for perrnit to appropriate water with the Idaho Departrnent of water

Resources. The Foundation does not nu". ttr. abiliqv to enter into contracs authorizing the use

of its waste water on lands not authorized under the rvater right'

AUTHORTTIES CONSIDERED

1. Federal Statutes:

32 Stat. 330 (1902).

2. Idaho Constituiion:

tur. 15, $ 3

3. Idaho Code:

42-10r.
42- I 03.

42-t04.
42-106.
42- I 50i
5 8-703.

$

$

s

$

$

$
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$ 58-704.

$ 674301.
$ 674304.
s 674307.
$ 67-4308.

$ 674309.
$ 67-43r0.

s 67431r.
s 67-4401.

s 674402.
5 674403.

4. Idaho Cases:

Speerv. Stephenson, 16 Idaho 707,102 P.365 (1909)'

5. Other Authorities:

1919Idaho Sess. Laws 108.

1935 Idaho Sess. Laws 16.

DATED ftirfiday of Jantrary,1997.

ALAN G. LA}ICE
Anorney General

Analysis by:

JOHN W. HOMAN
Deputy Anorney General

l. See Idaho Code $ 674301, Appropriation of waters at Big Payette Lake; Idaho Code

67-4304, Appropriation of waters at Priest, Pend d'Oreille and Coeur d'Alene Lakes; Idaho

Code $ 674307, ApproPriation of waters at Malad CanYon; Idaho Code $ 674308,

Appro priation of waters at Niagra Springs; Idatro Code $ 674309, Appropriation of waters at

Big Springs ; Idaho Code $ 674310, APProPriation of waters

/a^I

$

43 I l, Appropriatio n of waters at Thousand SPrings.

at Box Canyon; Idaho Code $ 67-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICrN AND FoR THE couNTy oF, TwrN rair,i
IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE Or WArSN FROMTHE SNAKE RIVER BASIN WATER SYSTEM.

i
)

NOTICE OF ELATU TO A WATER RTGHTACQUIRED UNDER STATE r,AW_----
L. Name: STATE OF IDAHOAddrCSS: LAVA HOT SPNiTVCS TOUNDATIONP.O. BOX 430

LAVA HOT SPRTNGS, ID 83246
2, Date of priority: JUN 01, L96L
3. Source: GROUNDWATER Trib. to:
4. point of Diversion:

Township Range section L/4 0f L/4 0f r/4 Lotogs 3BE 2i sw sw t o
5. De!gription of diverting works:

HAND pump wELL FoR vr5rron use
Water is used for the following purposes:
Purpose From rocoMMERcTAL }Ltot fiht
Total euantity Appropriated is:

0 .020- c. i'. s .' iu"a7o, t

8. Total consunptive use is
9. Non-i rrigation uses 3

COMMERCIAL USE FOR VISITORS

10. Place of Use:

Aere Feet per Annum.

NEEDS AT RECREATION AREA

Township Range09s 38i

T OF THE STATE OF TDAHO,

CML CASE NUMBER: 39576

Ident. Number:
Date Received:

A29-1 0219r/zt r.990Receipt No:
Received By:

ott

208-7 7 6-522I

County
BANNOCK

=-:*i:t5-=R=6=
---

6

7

c.F.S
0.020

(or) A.F.A

A. F.A

Section
22

11. Place of use in counties:

t/4 of t/qsw sw

BANNOCK

Use
COMMER

Aeres

Date: 0I/23/90

Lot
10

MIEHOFILMED

llol/ I 6 t992

A29-L02L9 Page 1
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12.

L3.

Do you own the property risted above as prace of use? yEs
Other Water Rights Used:

A29-02283, xlg-02360 AND A2g-0 4L78, A29-r.02r.3

Date:

Date:

L4. Remarks:

15. Basis of Claim: BENEFIcIAL UsE

L6. SignaLure(s)

( a ' ) By signing below , t/w2 acknowledge_ tha t T./vIe have reeeived, reaunderstand the iorm ent'itted_'How-vou-tiirr receive ,roti"* in the snakBasin Adjudication." (b.) t/we da _ do not- - wish to receivea smarl annual fee for monthly cofiieF-6-f in""io"["u-sheet.
Number of attachments:

da
eR
and

nd
ive r
pay

For Individuals:
r/we do soremnry swear or affirm that the statements contained in theforegoing document are true and correct.
Signature of Claimant,( s ) :

For Organizations:

I do solemnly swear or affirm that I am

IDAH0t s STA TE FOUNDATION

EXECUTIVE DIRECTOR
T i tIethat I have s the foregoing

n of

9n ure o u

tL CUTIVE DIREC OR

ean rgan

l9e0

of
,o rgani zation

document in the space below as EXECUTIVE
fDAH0, s SIATE F0UNDATI0N and that theo rgani zation

foregoing document are true and correct,
n the

or ze gen

za on

2 Febuar
a e

Date: 0I/23/90

Nf,IEROFILMED

Nov I 6 1992

EC TO

a

A29-L02L9 Page 2



a
State of Idaho

County of ck-
ss.

Subscribed and sworn (or affirned) before me this day

,"4
L

)
)
)

of 1.9 Qo

SeaI

"J

o a c

Residing at
My Commission Expires J-lr -1 r

Date z 01./23/90

IVIIOROFILMED

ilov | 6 1992

429-1 Q2L9 Page 3
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