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JUDGMENT

COMES NOW, Ron. Sali and Ron Sali Properties, Inc., Profit Sharing Plan (“Sali”), by
and through their attorneys of record, Givens Pursley LLP, and, pursuant to the Second
Supplemental Trial Scheduling Order filed December 31, 2007, hereby file their Response to
Hart-Davis Ditch Company’s Motion for Summary Judgment.

Sali’s response addresses one significant issue raised by Hart-Davis Ditch Company’s

(“Hart-Davis™) memorandum in support of its motion for summary judgment; namely the issue
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of the extent to which a ditch company can withhold consent to a shareholder’s request to change
or transfer the shareholder’s water right delivered by a mutual ditch and represented by ditch
company shares. Hart-Davis is correct that consent from the ditch company is required, but its
silence with respect to the grounds for the giving or withholding of consent suggests that Hart-
Davis may believe its consent can be withheld unilaterally and arbitrarily. Sali urges the Court
to recognize that Idaho statutes requiring a ditch company’s consent before a water right holder
can change or transfer his water right do not eliminate the requirements that consent cannot be
unreasonably withheld and that a shareholder is entitled to transfer his or her water rights
provided no other water users are injured.

A long line of Idaho decisions and decisions of other prior appropriation states recognize
that the water user served by a canal company or irrigation district who actually places the water
to beneficial use is the true owner of the water rights diverted and delivered through a common
canal. The most recent confirmation of this in Idaho is the case of United States of America v.
Pioneer Irrig. Dist, et al., 144 Idaho 106, 157 P.3d 600 (2007) (as a matter of Idaho
constitutional and statutory law, title to the use of the water is held by the consumers or users of
the water, and the delivery entity at most serves as the water right owner’s trustee).

This right held by the beneficial user of water is a real property right that can be
conveyed together with or apart from the land to which it is appurtenant. Reno v. Richards, 32
Idaho 1, 178 P. 81 (1918); In re: Robinson, 61 1daho 462, 103 P.2d 693 (1940); Crow v. Carlson,
107 Idaho 461, 690 P.2d 916 (1984). Robinson held that the water right can be made
appurtenant to other lands so long as the transfer does not injure other appropriators. 61 Idaho
at 469. See also, First Security Bank of Blackfoot v. State, 49 Idaho 740, 291 P. 1064 (1930)

(“one of the valuable incidents of [a water right] which an owner cannot be deprived is the right
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to use it where he will and to change its place of use, providing always that by reason of such
change in the place of use the rights of others are not adversely affected.)

Where the water right is represented by shares of stock in a water delivery entity, Idaho
Code § 42-108 does require the water delivery organization’s consent to the transfer. But this
consent authority needs to be read together with the Idaho court’s recognition of the inherent
right of the water right owner to transfer, provided other water rights are not injured. Hard v.
Boise City Irrig. & Land Co., 9 Idaho 589, 76 P. 331 (1904); In re: Johnson, 50 Idaho 573, 300
P. 492 (1931); Colthorp v. Mountain Home Irrig. Dist., 66 Idaho 173, 157 P.2d 1005 (1945). An
alleged “injury” to a ditch by a transfer is not an injury to a water rights (i.e., increased cost
among remaining ditch users for overall operation and maintenance), and is not a recognized
injury. See, In re: Johnson, 50 Idaho at 579-80 (the ditch right and water right are two separate
species of property, ... and there is no injury resulting from the failure of a water right holder to
continue using the canal in common with others).

Historically, shareholders in Boise Valley canals were able to move their water rights out
of one canal and into another or o;hange their diversion to a private point of diversion with
relative ease—a fact that is readily apparent from a review of historical Idaho Department of
Water Resources water right and transfer files for the various Boise River canals. This allowed,
for example, for early settlers who learned that their bottomlands were too gravelly to be
irrigable, to move their rights out of one ditch company system and into another so that the water
could be delivered to more productive ground. See e.g., In re: Robinson, supra (Supreme Court
recognizes right of shareholder in North Side Canal Company to change the place of use of his

water right to more productive lands provided no other rights are injured).
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Moreover, conditions can almost always be imposed on a transfer by a ditch co.mpany to
insure that the water rights of other shareholders on the ditch are not injured.! One of the most
common conditions on such transfers is the requirement that the water right holder leave his or
her proportionate share of ditch conveyance losses in the ditch after the transfer. Provided
reasonable conditions can be imposed to protect other water rights in the ditch, the ditch
company’s consent cannot be withheld so as to deprive a shareholder of his or her inherent right
of transfer.

In light of the foregoing, Sali would caution that while the Court can recognize a ditch
company’s statutory right under I.C. § 42-108 to consent to water right transfers by their
shareholders, that right cannot be unreasonably exercised. Any order the Court issues on the
State’s or Hart-Davis’ cross-motions for summary judgment should not suggest that a ditch
company’s consent could be withheld where no injury to other water right owners will occur or
where reasonable conditions can be imposed to prevent injury.

DATED this 14™ day of April, 2008.

GIVENS PURSLEY LLP

fichael C. Creamer
Attorneys for Ron Sali and
Ron Sali Properties, Inc., Profit Sharing Plan

! Such conditions would be distinct from conditions that IDWR might impose under 1.C. § 42-222 to
prevent injury to other water right holders who are not shareholders. i
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Certificate of Service
I hereby certify that on this 14" day of April, 2008, I caused to be served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:

United States Department of Justice X U. S. Mail

Environment and Natural Resource Div. ] Hand Delivered

550 W. Fort St., MSC 033 []  Overnight Mail

Boise, ID 83724 [l  Facsimile

Director of IDWR U. S. Mail

IDWR Document Depository [] Hand Delivered

PO Box 83720 [ ]  Overnight Mail

Boise, ID 83720-0098 [J  Facsimile

Mace-Catlin Ditch Company X U.S.Mail
Represented by: [[]  Hand Delivered

Jon C. Gould ] Overnight Mail

Ringert Clark Chartered []  Facsimile

455 S. Third

PO Box 2773

Boise, ID 83701-2773

Fax No.: (208) 342-4657

Hart-Davis Ditch Company, Inc. X U.S.Mail
Represented by: []  Hand Delivered

S. Bryce Farris [  Overnight Mail

Ringert Clark Chartered []  Facsimile

455 S. Third

PO Box 2773

Boise, ID 83701-2773

Fax No.: (208) 342-4657

Idaho Department of Parks and Recreation U. S. Mail

5657 Warm Springs Avenue (]  Hand Delivered

Boise, ID 83716 [Tl Overnight Mail

[[]  Facsimile
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State of Idaho X U. S. Mail
Represented by: [] Hand Delivered

Natural Resources Div. Chief ] Overnight Mail

Idaho Attorney General’s Office [(]  Facsimile

PO Box 44449

Boise, ID 83711-4449

Lawrence G. Wasden <] U.S.Mail

Clive J. Strong [ ] Hand Delivered

David J. Barber [0  Overnight Mail

Office of the Attorney General [0  Facsimile

Natural Resources Division

700 W. Jefferson St., 210 Statehouse

PO Box 83720

Boise, ID 83720-0010

Special Master Ted Booth U. S. Mail

Snake River Basin Adjudication []  Hand Delivered

253 Third Avenue North []  Overnight Mail

PO Box 2707 []  Facsimile

Twin Falls, ID 83303-3707

Mol

Michael C. Creamer
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DEPARTMENT OF
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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 854-8072

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 63-00132, 63-00133 & 63-00134

STATE OF IDAHO DEPARTMENT OF PARKS AND
RECREATION’S AMENDED LIST OF EXHIRBITS
Case No. 39576

e N’ Nt N N N N’

The State of Idaho, Department of Parks and Recreation, (hereinafter the “IDP&R”),
through counsel, submits the following Exhibit List.*

IDP&R Exhibit 1:  Stewart Decree, which was entered in Farmer’s Cooperative Ditch
Co. v. Riverside Irrigating Dist, et al., aff’d 14 1daho 450 (1908);
Order Denying Motion for a New Irial rev’d, 16 Idaho 525 (1909).

IDP&R Exhibit2:  Excerpts from MTPs for Township 4 North, Range 1 East, B.M.
Township 4 North, Range 1 West, B.M.

! This list of exhibits uses the following additional abbreviations: (a) “MTP” means Master Title Plat and (b) “IDL”
means the State of Idaho, Department of Lands.
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IDP&R Exhibit3:  Affidavit of David J. Barber Dated March 13, 2008.
IDP&R Exhibit 4:  Chain of Title for Parcel 2.1.
IDP&R Exhibit 5:  Chain of Title for Parcel 5.1.
IDP&R Exhibit 6:  Chain of Title for Parcel 5.2.
IDP&R Exhibit 7:  Chain of Title for Parcel 5.3.
IDP&R Exhibit 8:  Chain of Title for Parcel 5.4.
IDP&R Exhibit9:  Chain of Title for Parcel 5.5.
IDP&R Exhibit 10:  Chain of Title for Parcel 6.1.
IDP&R Exhibit 11:  Chain of Title for Parcel 6.2.
IDP&R Exhibit 12:  Chain of Title for Parcel 7.1.
IDP&R Exhibit 13:  Chain of Title for Parcel 7.2.
IDP&R Exhibit 14:  Chain of Title for Parcel 8.
IDP&R Exhibit 15:  Chain of Title for Parcel 9.1.

IDP&R Exhibit 16:  10/5/1869.  United States to  Willlam B.  Francis.
[SRBAG0161].

IDP&R Exhibit 17:  7/15/1871.  United States to Truman C. Catlin. [SRBA60163].

IDP&R Exhibit 18:  7/15/1871. United States to Franklin C. Robertson. Instrument
No. 121172. 5/Deeds/322. [SRBA60164].

IDP&R Exhibit 19: 7/15/1871.  United States to Joseph E. Woods. [SRBA60165].

IDP&R Exhibit 20:  3/20/1875. United States to William B. Francis.
. [SRBA60168].

IDP&R Exhibit 21: 11/21/1877. W. B. Francis to W. L. Thurman. 7/Deeds/S08.
[SRBAG60179].

IDP&R Exhibit 22: 12/7/1878. Franklin C. Robertson to Polete Mace, Instrument
No. 35071. 87/Deeds/227. [SRBAG60180].

IDP&R Exhibit 23: 10/28/1885. William L. Thurman and Victoria Thurman to
Martha E. McCarty. 11/Deeds/329. [SRBA60186].
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IDP&R Exhibit 24:

IDP&R Exhibit 25:

IDP&R Exhibit 26:

IDP&R Exhibit 27:

IDP&R Exhibit 28:

IDP&R Exhibit 29:

IDP&R Exhibit 30:

IDP&R Exhibit 31:

IDP&R Exhibit 32:

IDP&R Exhibit 33:

IDP&R Exhibit 34:

IDP&R Exhibit 35:

IDP&R Exhibit 36:

3/16/1887.  Joseph E. Woods and Elisabeth Woods to T. C.
Catlin. 12/Deeds/255. [SRBA60191].

9/3/1887. United States to Polete Mace.
35070, 4/Patents/377. [SRBA60192].

Instrument No.

4/24/1893. Martha E. McCarty to Truman C. Catlin.
26/Deeds/37. [SRBA60197].

12/30/1926. Estate of Polete Mace to Charles P. Mace, Frank
Mace, Grover Mace, Benjamin Mace, and Wesley Mace.
Instrument No. 123893. 178/Deeds/29. [SRBAG60358].

12/31/1926. Charles P. & Mary Mace, Frank & Josie A. Mace,
Benjamin & Grace J. Mace, and Wesley & Rosa Mace to Grover
Mace. Instrument No. 123977. 177/Deeds/68. [SRBA60362].

12/31/1926. Charles P. & Mary Mace, Frank & Josie A. Mace,
Benjamin & Grace J. Mace, and Grover & Cora B. Mace to

Wesley Mace. Instrument No. 123978. 177/Deeds/69.
[SRBAG60363].
12/31/1926. Charles P. & Mary Mace, Grover & Cora B. Mace,

Benjamin & Grace J. Mace, and Wesley & Rosa Mace to Frank
Mace. Instrument No. 123978. 177/Deeds/67. [SRBA60361].

12/31/1926. Frank & Josie A. Mace, Grover & Cora B. Mace,
Benjamin & Grace J. Mace, and Wesley & Rosa Mace to Charles
P. Mace. Instrument No. 123978. 177/Deeds/65. [SRBA60359].

12/31/1926. Charles P. & Mary Mace, Frank & Josie A Mace,
Grover & Cora B. Mace, and Wesley & Rosa Mace to Benjamin
Mace. Instrument No. 123978. 177/Deeds/66. [SRBA60360].

3/15/1928. Estate of T. C. Catlin to Xarl Fischer. Instrument
No. 129718. 182/Deeds/389. [SRBA60366].

3/15/1928.
[SRBAG0367].

Karl Fischer to A. G. Coker. 182/Deeds/391.

11/19/1929. Agreement between Karl Fischer, Charles P. &
Mary Mace, Frank & Josie A. Mace, Benjamin & Grace J. Mace,
Wesley & Rosa Mace, Grover & Cora B. Mace, and A. G. &

Margaret C. Coker. Instrument No. 137565. 12/Contracts/192.
[SRBAG0369].
11/20/1929. Karl Fischer to State of Idaho. Instrument No.

137566. 191/Deeds/16. [SRBA60370].
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IDP&R Exhibit 37:

IDP&R Exhibit 38:

IDP&R. Exhibit 39:

IDP&R Exhibit 40:

IDP&R Exhibit 41:

IDP&R Exhibit 42:

IDP&R Exhibit 43:

IDP&R Exhibit 44:

IDP&R Exhibit 45:

IDP&R Exhibit 46:

1IDP&R Exhibit 47:

IDP&R Exhibit 48:

IDP&R Exhibit 49:

1117
)
i
1117
1117

Iy

2/28/1992., IDL to IDP&R.  Instrument No. 9215747.
[SRBA60635].
2/8/1994. IDL to IDP&R. (Correction Deed). Instrument No.

94026232. [SRBA60661].

9/11/1995. IDP&R to IDP&R. Instrument No. 95065465.
[SRBA60679].
12/7/1995.  IDP&R to Ron & Sharon E. Taylor. Instrument No.

95091510. [SRBA60682].

4/21/1997.  Ron & Sharon E. Taylor to Todd & Cassy Lindsey.
Instrument No. 97033421, [SRBA60699].

2/12/1953.  Letter to Edward® Woozley, | State
Commissioner, from Idaho State Board of Correction.

Land
2/28/1995.  Memo from Stanley F. Hamilton, Director of IDL,
to Philip E. Batt, Governor.

Transfer No. 179, Certificate of Change in Point of Diversion of
Decreed Water Right.

Affidavit of Charles C. Smith Dated March 13, 2008.

2/5/2007.
107018316.

Todd & Cassy Lindsey to E, LLC. Instrument No.

Affidavit of David J. Barber Dated April 14, 2008.

Certificate of Administrative Action of Mace-Catlin Mutual Ditch
Company, Incorporated, File Number C128566, dated
April 9, 2008.

Affidavit of David M. Ricks Dated April 14, 2008.
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RESPECTFULLY SUBMITTED this 14th day or April 2008.

LAWRENCE G. WASDEN
ATTORNEY GENERAL

CLIVE J. STRONG

DEPUTY ATTORNEY GENERAL
STATE OF IDAHO

mw& =y

DAVID J. B
Deputy Attorney General
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L.

CERTIFICATE OF SERVICE

I certify that on this 14th day of April 2008, I caused to be served the original and/or
copy of the STATE OF IDAHO, DEPARTMENT OF PARKS AND RECREATION’S
AMENDED LIST OF EXHIBITS on each of the following persons by the indicated method:

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Copies to the following persons:

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 837012773

United States Department of Justice

Environment and Natural Resource
Division

550 West Fort Street, MSC 033

Boise, ID 83724

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Mace Catlin Mutual Ditch Company
Incorporated
Represented by:
Jon C. Gould
RINGERT CLARK
455 South Third St.
PO Box 2773
Boise, ID 83701-2773

o000 O000K

KOOOO

O00dK

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (208) 736-2121
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303)312-7379
Statehouse Mail
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Idaho Department of Parks and

Recreation
5657 Warms Springs Avenue
Boise, ID 83716

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720

Ron Sali
PO Box 488
Boise, ID 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

919 S. Linder Rd

Eagle, ID 83616-5513

Ron Sali
919 S. Linder Rd.
Eagle, ID 83616-5513

Special Master Theodore Booth
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

KOOOO

oOo0daK

0000

oOgo

O0ONO OO0O00OK

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile: 345-8800
Statehouse Mail
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OF EXHIBITS
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Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

Aot Jte

DAV J. BARBER
Deputy Attorney General
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LAWRENCE G, WASDEN
Attorney General

CLIVE]. STRONG
Deputy Attomey General
Chief, Natural Resources Division,

DAVID I. BARBER (ISB #2597)
Deputy Attomey General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAXO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 63-00132, 63-00133, & 63-00134

)
)
) IDP&R EXHIBIT 49: AFFIDAVIT OF DAVID M.
) RICKS DATED APRIL 14, 2008
Case No. 39576 )}
)
)

STATE OF IDAHO )
County of Ada 3

DAVID M. RICKS, being first duly swom upen oath, deposes and states:

1. I am a competent adult over the age of eighteen years and the statements made
herein are based upon my own personal knowledge of the events described.

28 I started my career with the State of Idaho after earning a BBA degree from Boise
State University with a major in accounting. I worked many years in the Department of Health

and Welfare in various capacities among which were Budget Director, Controller, Bureau Chief

IDP&R EXHIBIT 49: AFFIDAVIT OF DAVID M. RICKS
DATED APRIL 14, 2008 Page 1
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in Medicaid, Assistant Administrator and Administrator in the Division of Veterans Services. [
have over 30 years of experience in state government, much of it involving budgeting, project,
and construction management.

3. 1 am presently the Division Adwinistrator for the Division of Mavagement
Services for the Idaho Department of Parks and Recreation (hereinafier the “IDP&R”). Among
my other dufies overseeing the Department’s Fiscal operation, Information/Technology, and
Grants Programs, I oversee the Department’s Development group involved with construction
projects in our parks. I am also custodian of the records regarding development at cach state
park.

4, The IDP&R completed a comprehensive inventory of its water rights for the real
property that it administers throughout the State of Idaho within the last year. This inventory
was not completed earlier because of funding and staffing issues.

5t Records in my office provide the following history of past development of the
Eagle Jsland state park. (i) The State of Idaho purchased the Eagle Island State Park site in 1929
for a penitentiary farm, The site was operated as a penitentiary fanm until 1977, (if) In 1983 the
IDP&R developed the site as a park to include a water slide, picnic areas, equestrian center,
restrooms, concessions, swimming areas and trails. (jii) A master plan was completed in 2000,
which, included a comprehensive inventory of the natural systems and the human systems. This
inventory included a detailed analysis of the site’s climate, wildlife, topography, soils,
hydrology, adjacent uses, historica] and cultnral resources.

6. I became involved with the Eagle Island Development in my present capacity
when developing the SFY 2007 Govemnor’s Budget Request working with Governor

Kempthorne and his staff. A task force was created, and it developed a new Master Plan for the

IDP&R EXHIBIT 49: AFFIDAVIT OF DAVID M. RICKS
DATED APRIL 14, 2008 Page2
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Eagle Island State Park in 2006. It recommended the creation of a series of lakes (120 acres) and
channels tying together the usban and natural functions of the park. The park will provide for
year-round recreation opportunities, with the north portion of the park having the highest
concentration of uses and the more auto-dependent‘uses. These include a new “grand entrance™
off State Street and a bridge across the North Channel of the Boise River. The bridge and othcr
park iwprovements will be designed to minimize the effects of flood waters on the park and
adjacent properties.

7. The north portion of the Eagle Island State Park under the 2006 Master Plao will
include camping areas, kayak/canoe launching sites, picuic areas, a world class natural resource
education center and an amphitheater. At the heart of the park, the existing water slide and
beach arcas will remain, with a large shelter set in an omamental garden that will provide
opportunities for a variety of scheduled events,

8. The southern portion of the Eagle Island State Park under the 2006 Master Plan
will continue fo be more remote, undeveloped and encourage a natural experience of the park
with passive uses, such as trails, meadows and informal picnic areas. The 2006 Master Plan will
also increase wildlife habitat through the preservation of existing wetlands, development of new
wetlands and a perimeter forest planting reminiscent of the groves of black cottonwood trees in
the park.

g. I bave identified two primary concems regarding the IDP&R ownership of the
three water rights for the Hart Davis Ditch Company and the Mace-Catlin Mutual Ditch
Company, Incorporated. First, will the IDP&R continue to pay its assessments for operation and
maintenance of the diversion structures and ditches? The IDP&R intends to do so, if the

Legislature continues to appropriate monies for such expenses. The limitation stated is always a

IDP&R EXHIBIT 49: AFFIDAVIT OF DAVID M. RICKS
DATED APRIL 14, 2008 Page 3
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limitation. for any state agency. Second, will the IDP&R deliver at the western edge of its
property sufficient water into the Hart Davis ditch for the other users down ditch from Eagle
Island State Park? The IDP&R intends to do so. The second concem does not apply to the
Mace-Catlin Mufual Ditch Company, Inc., since the IDP&R is the last user on that ditch system.

10.  Further your affiant sayeth naught.

2Ol

DAVID M. RICKS

SUBSCRIBED AND SWORN to before me this 14™ day of April 2008.

NOTARY PUBLIC FOR IDAHO
Residing at
My Commissien expires ,dgpzf (KL A3

IDP&R EXHIBIT 49: AFFIDAVIT OF DAVID M. RICKS
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CERTIFICATE OF SERVICE

I certify that on this 14™ day of April 2008, I caused to be served the original and
copies of this IDP&R EXHIBIT 49: AFFIDAVIT OF DAVID M. RICKS DATED APRIL 14,

2008 on the following persons by the indicated methods:

I Original to:
Clerk of the District Court O U.S. Mail, postage prepaid
Snake River Basin Adjudication Hand Delivery
253 Third Avenue North D) Federal Express
PO Box 2707 0 Facsimile: (208) 736-2121
R [ Statehouse Mail
Twin Falls, ID 83303-2707
2. Copies to the following persons:
Hart-Davis Ditch Company U.S. Mail, postage prepaid
Represented by: 0 Hand Delivery
S. Bryce Farris L1 Federal Express
RINGERT CLARK O Facsimile: (303) 312-7379
- L Statehouse Mail
455 South Third St.
PO Box 2773
Boise, ID 83701-2773
United States Department of Justice U.S. Mail, postage prepaid
Environment and Natural Resource L Hand Delivery
Division Ll Federal Exprness
550 West Fort Street, MSC 033 B G COSIa-sin
Boise, ID 83724
L1 U.S. Mail, postage prepaid
IDWR Document Depository [} Hand Delivery :
PO Box 83720 o federal Bxpress
. acsimile:
Boise, ID 83720-0098 Statehouse Mail
Mace Catlin Mutual Ditch Company U.S. Mail, postage prepaid
Incorporated B ?a(rlld a]?eéwery
3 ederal Express
: Regreéemlzd by: O Facsimile: (303) 312-7379
R(?[?\I G.ER(')IEI CLARK O Statehouse Mail
455 South Third St.
PO Box 2773

Boise, ID 83701-2773
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Idaho Department of Parks and

Recreation

5657 Wanms Springs Avenue

Boise, ID 83716

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720

Ron Sali
PO Box 488
Boise, ID 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

919 S. Linder Rd

Eagle, ID 83616-5513

Ron Sali
919 S. Linder Rd.
Eagle, ID 83616-5513

Special Master Theodore Booth
Snake River Basin Adjudication

253 Third Avenue North
PO Box 2707
Twin Falls, ID 83303-2707

KOO0

0000

0000y O0000K

O0O000K

oOona0R

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303)312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303)312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile: 345-8800
Statehouse Mail
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Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.0O. Box 44449

Boise, Idaho 83711-4449

oot )l

DAVID J. BARB
Deputy Attorney Gcnera]
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GCOPRY

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 854-8072

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase Nos. 63-00132, 63-00133, & 63-00134
)
) IDP&R EXHIBIT 47: AFFIDAVIT OF DAVID I
) BARBER DATED APRIL 14, 2008
Case No. 39576 )
)
)
STATE OF IDAHO )
)
County of Ada )

DAVID J. BARBER, being first duly sworn upon oath, deposes and states:

1. I am a competent adult over the age of eighteen years and the statements made
herein are based upon my own personal knowledge of the events described.

28 I am a deputy attorney general assigned to the Snake River Basin Adjudication,

hereinafter the “SRBA,” and have been so assigned since the commencement of the SRBA on

IDP&R EXHIBIT 47: AFFIDAVIT OF DAVID J. BARBER
DATED APRIL 14, 2008 Page 1



November 19, 1987. Generally, my assignments in the SRBA focused on the federal reserved
water right claims and related matters, including a quiet title action in U.S. District Court
regarding ownership of islands within the Snake River Islands Unit of the Deer Flat National
Wildlife Refuge. Those assignments changed at the end of May 2001, when Mr. Peter Ampe
resigned his position in the office and moved to another state. While I still had some pending
federal reserved water right matters at the time, I was assigned Mr. Ampe’s previous role of
assisting state agencies in the SRBA.

3. The State of Idaho filed its complaint on September 16, 1997 in State of Idaho et

al. v. United States of America ef al, CIV97-0426-S-BLW. This matter was an action under

28 U.S.C. § 2409%a to quiet title to certain islands within the Snake River Islands Unit of the Deer
Flat National Wildlife Refuge, it was in response to the claim of the United States to a federal
reserved water right for the islands in the Snake River Islands Unit of the Deer Flat National
Wildlife Refuge. I was the lead attorney assigned to this case. This matter was very challenging
from a technical perspective because it required the State of Idaho to develop a methodology to
determine whether certain islands had formed in the bed of the Snake River before or after the
date of statehood, July 3, 1890. Administration of contracts for technical studies for this matter
involved a great deal of time. This matter was resolved by a settlement and entry of a final
judgment in August 2002.

4. The resolution of the quiet title action provided me the time to focus on the needs
of the various state agencies in the SRBA. I identified the ownership of the water rights for the
Idaho Department of Parks and Recreation (hereinafter the “IDP&R?”) at Eagle Island State Park
as an issue. I concluded that existing file documents could not resolve the basis for ownership in

the Hart Davis Ditch Company or in the Mace-Catlin Mutual Ditch Company, Incorporated of

IDP&R EXHIBIT 47: AFFIDAVIT OF DAVID J. BARBER
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the water rights providing water to Eagle Island State Park. I began a more detailed historical
research in May 2003. This research began by obtaining from the BLM the master title plats for
Township 4 North, Range 1 East and for Township 4 North, Range 1 West, both in Boise
Meridian. Ordinary townships under the public land survey system measure six miles on each
side and consist of thirty-six sections with an area of one-square mile for each section. A master
title plat illustrates the boundaries of each patent that disposed of the public domain to a private
person. I-obtained copies of each patent' on ﬁle with the BLM for lands within relevant parts of
Eagle Island. For ease of reference, I then assigned parcel numbers ﬁom one through fourteen
for relevant lands within Eagle Island. IDP&R Exhibit 2 is a true and correct copy of excerpts
from the MTP for Township 4 North, Range 1 East and for Township 4 North, Range 1 West,
both in Boise Meridian. The assignment of parcel numbers appears on these excerpts. [ then
began to research at the Ada County Recorder’s office the ownership of relevant parcels.

S Mr. Pete Ampe was employed as a deputy attorney general from March 3, 1997
through May 25, 2001. I could find no evidence that Mr. Ampe ever identified the ownership of
the water rights at Eagle Island as an issue to investigate. During his tenure at the Office of the
Idaho Attorney General, Mr. Ampe did provide me very valuable assistance in the quiet title
action over the ownership of the islands within the Snake River Islands Unit of the Deer Flat
National Wildlife Refuge. My recollection is that his assistance to me in the quiet title action
was often interrupted by his assistance to particular state agencies and that he was a very hard
worker and valuable employee of the Office of the Idaho Attorney General.

6. Mr. Ampe had a big job during his representation of state agencies for some fairly
obvious reasons. First, the State of Idaho is the second largest landowner in the state. That land

ownership meant that a large variety of claims needed to be reviewed for a variety of state

IDP&R EXHIBIT 47: AFFIDAVIT OF DAVID J. BARBER
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agencies, including the Idaho Department of Fish and Game, Idaho Department of Lands, and
Idaho Department of Parks and Recreation. Second, the review of director’s reports as they were
reported to the SRBA. was also a major task. Simply put, this work load required Mr. Ampe to
prioritize his review and work. Since Basin 63 was down the list of basins to be reported, it did
not receive the attention that earlier basins received.

7. I initiated the research on the chains of title because existing file documents did
not explain the Basis;for ownership by the various ditch companies. Becausg this research had
been independently initiated, I undertook the research on an as time permitted basis, When the
research progressed and did not explain the present claim of ownership by the various ditch
companies, I expanded the scope of the research, which I did several times. Ultimately, I
collected almost six hundred deeds and spent several hundred hours of time with the research.
Deputy Attorney General Clive J. Strong and I discussed the research, and he recommended to
me that the IDP&R obtain review by a third party who had experience in title examination. That
review would assist in finishing the research project that I had begun and would assure that all
critical legal documents in the public record had been found. The Office of the Idaho Attorney
General then executed a professional services contract with Mr. Charles C. Smith to provide that
review.

8. Prior to my assignment to the state agencies, the issue of ownership of the water
rights at Eagle Island State Park had not been identified as a matter for investigation. I attribute
that failure to at least two reasons: First, the IDP&R had not developed a comprehensive
inventory of its water rights at the time of initial claims taking. Second, the failure to develop a
comprehensive inventory was primarily a funding and staffing issue. After my assignment, I

identified the ownership issue prior to May 2003 as a matter for further research, but, I did not
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have sufficient information to recommend to my client to make the claim in May 2003. I have
had to conduct research in recorder’s offices many times during my legal career, including
research in at least three different states. That experience has taught me that a document can be
very difficult to find for a variety of reasons, including the following: (1) the indices do not
correctly list the document; (2) the name of the grantee changed from the date of title acquisition
to the date of a title disposition grant, and the indices do not index the document under both
names; or (3) the location of where a document is recorded changes over time. During the
research that I conducted in this matter, the problems posed by the first and second reasons all
occurred. The existence of those problems in conducting research has made me very cautious
about making definitive claims about the non-existence of a document in the public record.
When the objection deadline approached in 2006, I recommended that an objection to ownership
be filed, and the IDP&R concurred. At that point in time, the filing of a separate motion to file
late notice of claim would have only served to confuse and to delay the proceedings
procedurally.

5. Further your affiant sayeth naught.

ot DGl

DAVID J. BARBER
SUBSCRIBEI‘)&MD‘%WORN to before me this 14™ day of April 2008.
‘4.&'&:;‘.:" (5 i b 3 !""-Jc_f&:‘» = <

OTARY PUBLIC FOR IDAHO
Residing at e A
My Comumission expires /] f/ la ! 69
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CERTIFICATE OF MAILING

I certify that on this 14™ day of April 2008, I caused to be served the original and
copies of this IDP&R EXHIBIT 47: AFFIDAVIT OF DAVID J. BARBER DATED APRIL 14,

2008 on the following persons by the indicated methods:

L. Original to:
Clerk of the District Court O U.S. Mail, postage prepaid
Snake River Basin Adjudication Ea(flld a?%lvel'y
. ederal Express
12,%3 g h‘rg;%‘?’enue North ] Facsimile: (208) 736-2121
o O Statehouse Mail
Twin Falls, ID 83303-2707
2 Copies to the following persons:
Hart-Davis Ditch Company U.S. Mail, postage prepaid
Represented by: S IP"Iaéld ]?%Wer)’
. ederal Express
;nﬁ’ggg“gfm O Facsimile: (303) 312-7379
- O Statehouse Mail
455 South Third St.
PO Box 2773
Boise, ID 83701-2773
United States Department of Justice U.S. Mail, postage prepaid
Environment and Natural Resource O Hand Delivery
Division 0 Teesh alﬂExP(rfgg) 312-7379
acsimile: -
559 West Fort Street, MSC 033 O Statehouse Mail
Boise, ID 83724
[J U.S. Mail, postage prepaid
IDWR Document Depository I Hand Delivery
PO Box 83720 e RS
. acsimile:
Mace Catlin Mutual Ditch Company U.S. Mail, postage prepaid
Incorporated Ell %Iaéld ]?%wery
by ederal Express
] Regreéeﬁﬁd By [ Facsimile: (303) 312-7379
RoIrIl\I G'ER(,)I CLARK O Statehouse Mail
455 South Third St.
PO Box 2773

Boise, ID 83701-2773
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Idaho Department of Parks and 0 U.S. Mail, postage prepaid
Recreation g II;IacIIId ?%very
. ederal Express

gi?:ﬁg?;ﬁ%mgs Avenue O Facsimile: (303) 312-7379
? Statehouse Mail

Ron Sali & Ron Sali Properties U.S. Mail, postage prepaid
Ron Sali Properties, Inc. B Il;Iaéld ggﬁhvery
) ederal Express
Represented by: O Facsimile: (303)312-7379
o e [ Statehouse Mail
GIVENS PURSELY
601 W. Bannock St.
PO Box 2720
Boise, ID 83701-2720
Ron Sali U.S. Mail, postage prepaid
PO Box 488 S Hand Delivery
. ) Federal Express
St [D EIS08S8 O Facsimile: (303) 312-7379
0 Statehouse Mail
Ron Sali Properties, Inc. U.S. Mail, postage prepaid
Profit Sharing Plan S gagdal?%wery
919 S. Li ederal Express
Ea9 1§ IL];ng;gﬁ‘f o O Facsimile: (303) 312-7379
& [1 Statehouse Mail
Ron Sali U.S. Mail, postage prepaid
919 S. Linder Rd. E‘ Eagda?%lvew
) ederal Express
Feelo IIESRIo=o1S O Facsimile: (303) 312-7379
‘ [0 Statehouse Mail
Special Master Theodore Booth U.S. Mail, postage prepaid
Snake River Basin Adjudication S ?aéld l?eEhvery
| ederal Express
%,? BT g{rz;%;en“e Horth O FPacsimile: 345-8800
O Statehouse Mail

Twin Falls, ID 83303-2707
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Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

=y

IYAVID J. BARBE
Deputy Attorney General
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State of Idaho

/ CERTIFICATE OF ADMINISTRATIVE ACTION
OF ' L
MACE-CATLIN MUTUAL DITCH COMPANY, INCORPORATED

File Number C 128566
I, BEN YSURSA, Secretary of State of the State of [daho, hereby certify that | am
the custodian of the corporation records of this State.

1 FURTHER CERTIFY That the record of this office show that the above-named

corporation was incorporated under the laws of Idaho on April 22, 1999.

| FURTHER CERTIFY That administrative action was taken on July 8, 2004, for
failure to comply with annual requirements, and that said corporation is not now and has
not been authorized to transact business as a subsisting corporation in the State of

Idaho since the date of administrative action.

Dated: April 9, 2008

ﬁ,v\,%m
D

OF STATE
By

IDP&R Exhibit 48: Certificate of Administrative Action of Mace-Catlin Mutual Ditch

Company, Incorporated, File Number C128500, dated Apnl Y, 20Us.
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RECEIVED

JON C. GOULD (ISB #6709) APR 15 ZUUiF
ARTMENT
RINGERT CLARK CHARTERED W%%ER RESOURCES

455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Mace-Catlin Mutual Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 63-134, 63-132, 63-133,
63-134A, 63-134B, 63-1864, 63-186B,
Case No. 39576 63-17205 and 63-31772

MACE-CATLIN MUTUAL DITCH
COMPANY’S RESPONSE TO STATE OF
IDAHO, DEPARTMENT OF PARKS
RECREATION’S MOTION FOR
SUMMARY JUDGMENT

e’ N Nt N Nt N e e N’ Nt S’

COMES NOW Mace-Catlin Mutual Ditch Company (hereinafter “Mace-Catlin”), by and
through its counsel of record, Ringert Clark, Chartered, submits to this Court, pursuant to Rule 56
of the Idaho Rules of Civil Procedure and pursuant to the Second Supplemental Trial Scheduling
Order filed December 21, 2007, its Response to State of Idaho, Department of Parks Recreation’s
Motion for Summary Judgment.

BACKGROUND

The issues raised by the State in its Motion for Summary Judgment before the Court have been

thoroughly briefed. Mace-Catlin’s Memorandum in Support of Motion for Summary Judgment

provides this Court with the legal basis for denying the State’s Motion for Summary Judgment.

MACE-CATLIN MUTUAL DITCH COMPANY’SRESPONSE TO STATE’S MOTION FOR SUMMARY

/= JUDGMENT - Page 1
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Mace-Catlin, therefore incorporates its Memorandum herein as if restated in whole along with
Affidavit of Jon C. Gould, Affidavit of Mel Carlson, the claims of Mace-Catlin and the pleadings
and documents on file with this Court.

V. CONCLUSION

For the foregoing reasons, this Court should deny State of Idaho’s Motion for Summary
Judgment.

DATED this I th day of April, 2008.

RINGERT CLARK, CHARTERED

/
By: ] AKX
Jon ¢. Gould
Attorney for Mace-Catlin Mutual Ditch Company

MACE-CATLINMUTUALDITCH COMPANY"*S RESPONSE TO STATE’S MOTION FOR SUMMARY
JUDGMENT - Page 2



CERTIFICATE OF MAILING

I hereby certify that service of the within and foregoing document was made this 14" day of
April, 2008, by mailing a copy thereof, postage prepaid, to each of the parties listed below.

State of Idaho Department of Parks and Recreation
5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali and Ron Sali Properties
Represented by:

Michael C. Creamer

601 W. Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

State of Idaho .
Department Natural Resources
P.O. Box 44449

Boise, Idaho 83711-4449

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Hart Davis Ditch Company
c/o S. Bryce Farris

Ringert Clark Chartered
P.O. Box 2773

Boise, Idaho 83701

/7. /(,J}j

Jon C. Géuld

MACE-CATLIN MUTUAL DITCH COMPANY*S RESPONSE TO STATE’S MOTION FOR SUMMARY
JUDGMENT - Page 3



RECEIVED

APR 15 2008
S. BRYCE FARRIS (ISB #5636) DEPARTMENT OF

RINGERT CLARK CHARTERED WATER RESOURCES
455 §. Third, P. O. Box 2773

Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NO. 63-132, 63-00133,
63-00134, 63-00134A, 63-001348B,
63-00186A, 63-00186B, 63-17205, and

63-31772

Case No. 39576

HART DAVIS DITCH COMPANY’S
COMPANY’S RESPONSE TO STATE OF
IDAHO, DEPARTMENT OF PARKS
RECREATION’S MOTION FOR
SUMMARY JUDGMENT

e’ S’ N M N N’ N’ N N N N

COMES NOW Hart Davis Ditch Company’s (hereinafter “Hart Davis™), by and through its
counsel of record, Ringert Clark, Chartered, submits to this Court, pursuant to Rule 56 of the Idaho
Rules of Civil Procedure and pursuant to the Second Supplemental Trial Scheduling Order filed
December 21, 2007, its Response to State of Idaho, Department of Parks Recreation’s Motion for
Summary Judgment.

BACKGROUND

The issues raised by the State in its Motion for Summary Judgment before the Court have been

thoroughly briefed. Hart Davis’s Memorandum in Support of Motion for Summary Judgment provides

this Court with the legal basis for denying the State’s Motion for Summary Judgment. Hart Davis,

HART DAVIS DITCH COMPANY’S RESPONSE TO STATE’S MOTION FOR SUMMARY
JUDGMENT - Page 1



therefore incorporates its Memorandum herein as if restated in whole along with Affidavit of S.
Bryce Farris, Affidavit of Ron Rippey, the claims of Hart Davis and the pleadings and documents
on file with this Court.

V. CONCLUSION

For the foregoing reasons, this Court should deny State of Idaho’s Motion for Summary
Judgment.
DATED this //_th day of April, 2008.

RINGERT CLARK, CHARTERED

By: T—

. Bryce Farris
Attorney for Hart Davis Ditch Company

HART DAVIS DITCH COMPANY’S RESPONSE TO STATE’S MOTION FOR SUMMARY
JUDGMENT - Page 2



CERTIFICATE OF MAILING

ITHEREBY CERTIFY that service of the within and foregoing document was made this 11"
day of April, 2008, by mailing a copy thereof, postage prepaid, to each of the parties listed below.

State of Idaho Department of Parks and Recreation
5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali and Ron Sali Properties
Represented by:

Michael C. Creamer

601 W. Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc,
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, 1daho 83702-5700

State of Idaho

Department Natural Resources
P.O. Box 44449

Boise, Idaho 83711-4449

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Mace Catlin Ditch Company
c¢/o Jon C. Gould

Ringert Clark Chartered
P.O. Box 2773

Boise, Idaho 83701

S. Bryce Farris

HART DAVIS DITCH COMPANY’S RESPONSE TO STATE’S MOTION FOR SUMMARY
JUDGMENT - Page 3



RECEIVED

APR 10 2008

DEPARTMENT OF
WATER RESOURCES

23 APR -9 11k (5

BISTRICT GouaT-
T EALLS Cos ibad

s,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA Subcases 63-00132, 63-00133, 63-00134,
63-00134A, 63-00134B, 63-00186A,
Case No. 39576 63-00186B, 63-17205, and 63-31772
ORDER SETTING MANDATORY
SETTLEMENT CONFERENCE AND
APPOINTING SPECIAL MASTER
BILYEU AS SETTLEMENT
MODERATOR

M N N o e N v Na Smn

On March 20, 2008, the State of Idaho, Department of Parks and Recreation, by
and through Deputy Attorney General David Barber, filed a Motion for Mandatory
Settlement Conference. The matter was heard on April 8, 2008. Based upon the contents
to the motion and the comment of the participants at the hearing, the Motion is granted.
Special Master Bilyeu is appointed as settlement moderator.

The settlement conference will be held on Thursday, April 24, 2008 at 10:00
AM Mountain Time at the IDWR Western Region Office, 2735 Airport Way, Boise,
Idaho. Each party and IDWR is required to be present with the individual having full
settlement authority on every aspect of the contested subcases. Partnerships,
corporations, limited partnerships, unincorporated associations and all governmental
entities must have a responsible officer or partner with settlement authority in attendance,
in addition to their attorney of record, unless written authority to settle has been given to

the attorney and is presented to the Settlement Moderator.

P4/ 005 ——n R,

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication
ORDER SETTING MANDATORY SETTLEMENT CONFERENCE Page 1 of |

G:\BASIN FOLDERS\Orders\63ORDERS\I32 et al.SET SETTLEMENT. doc
Last printed April 9, 2008 11:14:00 AM




CERTIFICATE OF MATLING

I certify that a true and correct copy of the ORDER SETTING
MANDATORY SETTLEMENT CONFERENCE AND APPOINTING SPECIAL MASTER
BILYEU AS MODERATOR was mailed on April 09, 2008, with sufficient
first-class postage to the following:

MACE CATLIN DITCH CO
Represented by:

JON C GOULD

RINGERT CLARK CHARTERED

PO BOX 2773

BOISE, ID 83701

RON SALI

RON SALI & RON SALI PROPERTIES

RON SALI PROPERTIES INC
Represented by:

MICHAEL C CREAMER

601 W BANNOCK ST

PO BOX 2720

BOISE, ID 83701-2720

Phone: 208-388-1200

STATE OF IDAHO DEPARTMENT OF
Represented by:

NATURAL RESOURCES DIV CHIEF

STATE OF IDAHOQ

ATTORNEY GENERAL'S OFFICE

PO BOX 444459

BOISE, ID 83711-4449

HART-DAVIS DITCH CO INC
Represented by:

S. BRYCE FARRIS

455 § THIRD ST

PO BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-4591

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

RON SALI PROPERTIES INC
PROFIT SHARING PLAN

100 N 9TH STE 200
BOISE, ID 83702-5700
Phone: 208-344-4224

RON SALT

919 S LINDER RD
EAGLE, ID 83616-5513

ORDER SETTING MANDATORY SETTLEMENT jé%ﬁ%%ﬁm qﬁﬁ&/
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APR 10 2008

DEPARTMENT OF
WATER RESOURCES

LAWRENCE G. WASDEN
Attorney General

CLIVEI. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General.

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 63-00132 and 63-00133

NOTICE OF SERVICE AND CERTIFICATE OF
SERVICE
Case No. 39576

e N N o N N o

NOTICE OF SERVICE

The State of Idaho served on the 9™ day of April, 2008, the original of the STATE OF
IDAHO DEPARTMENT OF PARKS AND RECREATION’S FIRST SUPPLEMENTAL
RESPONSE TO FIRST SET OF DISCOVERY REQUESTS SERVED BY THE MACE-
CATLIN MUTUAL DITCH COMPANY, INCORPORATED, on the Mace-Catlin Mutual Ditch

Company, Incorporated by hand delivery to the following person at the following address:

NOTICE OF SERVICE AND CERTIFICATE OF SERVICE Page -1



Mace-Catlin Mutual Ditch

Company, Incorporate
Represented by:

Jon C. Gould

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

DATED this 9™ day of April 2008.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

B =A

A=

AVID J. BARBER
Deputy Attorney General
Natural Resources Division

NOTICE OF SERVICE AND CERTIFICATE OF SERVICE

Page -2



CERTIFICATE OF SERVICE
1 certify that on this 9™ day of April 2008, I caused to be served the original and/or copy
of this NOTICE OF SERVICE AND CERTIFICATE OF SERVICE on each of the following

persons by the indicated method:

il Original to:
Clerk of the District Court U.S. Mail, postage prepaid
Snake River Basin Adjudication [0 Hand Delivery
253 Third Avenue North O Federal Express
PO Box 2707 [ Facsimile: (208) 736-2121
- O Statehouse Mail
Twin Falls, ID 83303-2707
2. Copies to the following per.sons:
Hart-Davis Ditch Company 0 U.S. Mail, postage prepaid
Represented by: Hand Delivery
S. Bryce Farris [0 Federal Express
RINGERT CLARK [0 Facsimile: (303) 312-7379
455 South Third St. O Statehouse Mail
PO Box 2773

Boise, ID 83701-2773

United States Department of Justice U.S. Mail, postage prepaid
Environment and Natural Resource [ Hand Delivery
Division Ll Federal Express
550 West Fort Street, MSC 033 0 s e (00 SiRss
Boise, ID 83724
O U.S. Mail, postage prepaid
IDWR Document Depository O Hand Delivery
PO Box 83720 EEJI gede_ral_ Fxpress-
. acsimile:
Boise, ID 83720-0098 Statehouse Nail
Mace Catlin Mutual Ditch Company O U.S. Mail, postage prepaid
Incorporated Hand Delivery
A Federal Express
Represented by. O Facsimile: (303) 312-7379
o o [0 Statehouse Mail
RINGERT CLARK
455 South Third St.
PO Box 2773

Boise, ID 83701-2773

NOTICE OF SERVICE AND CERTIFICATE OF SERVICE
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Idaho Department of Parks and O U.S. Mail, postage prepaid
Recreation El] Hacrllda]?elivery
. Federal Express
2 anngfi%mgs ENeaue O Facsimile: (303) 312-7379
0156, Statehouse Mail
Ron Sali & Ron Sali Properties U.S. Mail, postage prepaid
Ron Sali Properties, Inc. B %Iagdalf%wﬂry
) ederal Express
MI.“;}’reff:ntéd Rz 1 Facsimile: (303) 312-7379
JCNAE ~=ItdInes [0 Statehouse Mail
GIVENS PURSELY
601 W. Bannoek St.
PO Box 2720
Boise, ID 83701-2720
Ron Sali U.S. Mail, postage prepaid
PO Box 488 g IF{;‘l’d l?%ivery
: B eral Express
BRI IPISSH01-0588 O Facsimile: (303) 312-7379
3 Statehouse Mail
Ron Sali Properties, Inc. U.S. Mail, postage prepaid
Profit Sharmg Plan 0] Hand Delivery
100N 9" St. Ste 200 L1 Federal Express
’ [J Statehouse Mail
Ron Sali U.S. Mail, postage prepaid
100 N 9™ St. Ste 200 E ;Iaéld l?eElwery
i . ederal Express
Seise} Idano 38712257100 O Facsimile: (303) 312-7379
[0 Statehouse Mail
Chief of Natural Resource Division Not Applicable
Office of the Attorney General
State of Idaho

P.O. Box 44449
Boise, Idaho 83711-4449

Aled /551

DAVID J. BARBEK

Deputy Attorney General

NOTICE OF SERVICE AND CERTIFICATE OF SERVICE Page - 4



RECEIVED
2008 MAR 20 PM 02:35

MAR 2 1 2008 DISTRICT COURT - SRBEA
DEPARTMENT OF TWIN FALLS CO., IDAHO

WATER RESOURCES FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL, DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ORDER SETTING HEARING

Case No. 39576

SUBCASE NOS: 63-00132 6€3-00133
63-00134 63-00134A 63-00134R
63-00186A 63-00186B 63-172058
63-31772

Please be advised that Special Master THEODORE R BOOTH
has set for hearing the MOTION FOR EXPEDITED HEARING; MOTION FOR
MANDATORY SETTLEMENT CONFERENCE.

TUESDAY, APRIL 08, 2008 at 11:30 AM (MT)
SRBA
DISTRICT COURT

253 3RD AVENUE NORTH
TWIN FALLS, ID

Parties may participate by telephone by dialing the number
225-383-1099 and when prompted entering the code 675342.

IT IS SO ORDERED.

Dated: MARCH 20, 2008

/S/ THEODORE R. BOOTH
Special Master
Snake River Bagin Adjudication

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098 Page 1 3/20/08



CERTIFICATE OF MATLING

I Certify that a true and correct copy of the ORDER SETTING
HEARING was mailed on MARCH 20, 2008 , with sufficient
first-class postage to the following:

MACE CATLIN DITCH CO
Represented by:

JON C GOULD

RINGERT CLARX CHARTERED

PC BOX 2773

BOISE, ID 83701

RON SALT

RON SALI & RON SALI PROPERTIES

RON SALT PROPERTIES INC
Represented by:

MICHAEL C CREAMER

601 W BANNOCK ST

PO BOX 2720

BOISE, ID 83701-2720

Phone: 208-388-1200

STATE OF IDAHO DEPARTMENT OF
Represented by:

NATURAL RESOURCES DIV CHIEF

STATE OF IDAHO

ATTORNEY GENERAL'S OFFICE

PO BOX 44449

BOISE, ID 83711-4449

HART-~DAVIS DITCH CO INC
Represented by:

S. BRYCE FARRIS

455 8 THIRD ST

PO BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-4591

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

RON SALI PROPERTIES INC
PROFIT SHARING PLAN

100 N 9TH STE 200
BOISE, ID 83702-5700
Phone: 208-344-4224

RON SALI

91% S LINDER RD
EAGLE, ID 83616-5513

(Order Setting Hearing) /S/ DIANA R DELANEY

Page 2 3/20/08 Deputy Clerk



COPRY

LAWRENCE G. WASDEN
Attorney General

CLIVE I. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General

P.0. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

RECEIVED
MAR 2 1 2008

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS.

InRe SRBA

Case No. 39576

‘et N S et S N S N e S

Subcase Nos. 63-00132, 63-00133, 63-00134,
63-00134A, 63-00134B, 63-00186A,
63-00186R, 63-17205, and 63-31772

STATE OF IDAHO DEPARTMENT OF PARKXS AND
RECREATION’S MOTION FOR A MANDATORY
SETTLEMENT CONFERENCE WITH OR WITHOUT
A SETTLEMENT MODERATOR, AND REQUEST
FOR EXPEDITED HEARING

COMES NOW the State of Idaho, Department of Parks and Recreation (hereinafter the

“IDP&R?”), by and through the undersigned deputy attorney gencral, and moves the district court

for an Order that requires participation in a Mandatory Settlement Conference in accordance

with AO1 12 with or without the appointment of a Settlement Moderator. The grounds for this

motion are as follows:

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION'S

MOTION REGARDING SETTLEMENT

Page 1



1. IDP&R believes that there are significant opportunities for settlement of the
present dispute over ownership, and would like to explore those opportunitics in a mandatory
settlement conference. Settlement would obviously save all parties significant expenses in lieu

of a trial.

2. The IDP&R further requests the appointment of a special master as a settlement
moderaior, However, the IDP&R understands that the calendars of all special masters are full.
If a special master is unavailable as a settlement modecrator within the next sixty (60) days, then
the IDP&R would request that the district court order a mandatory settlement conference within
sixty (60) days without the assistance of a settlement moderator.

3. Section 12 of AO1 provides as follows:

Settlement conference may be held al the discretion of the court. Such
conferences shall be held in conformance with any pre-trial or scheduling order
issued by the court. Parties and their attommeys mmst be personally present. No
one may attend by proxy or by telephone. Each party is required to be present
with the individual’s possessing full settlement authority on every aspect of the
contested subcase.

4. Since the present trial schedulc order provides for a tight litigation schedule, this
Court needs to consider this motion on an expedited basis. AQ1 6(1)(2) provides as follows
regarding requests for expedited hearings:

Expedited Yearing — Any party moving for an order to expedite a hearing shall

send a copy of the motion and supporting documents to all parties listed in

Section 6(e)(2) and each person on the current copy of the Court Certificate of

Mailing for Expedited Hearings which is available rom the Clerk of the SRBA

Court.
The certificate of service in this matter demonstratcs compliance with AQ 6()(2).

5. Oral argument by telephone, or otherwise as the Court deems proper, is requested

on this motion.

STATE OF IDAHO DEPARTMENT OF PARK.S AND RECREATION'’S
MOTION REGARDING SETTLEMENT Page 2



WHEREFORE, the IDP&R requests as follows:

L. That the district court enters an order that does all of the following:

(1) appoints another special master as a settlement moderator, if a special master is
available within the next sixty {(60) days, and

(ii)  requires all parties to attend a mandatory settlement conference.

2. That the district court sct this matter for an expedited hearing.

3. That the district court grants such further or other relief that it deems just and
proper.

RESPECTTFULLY SUBMITTED this 20th day or March 2008.

LAWRENCE G. WASDEN
ATTORNEY GENERAL

CLIVE J. STRONG
DEPUTY ATTORNEY GENERAL
STATE OF IDAHO

DAVID 1. BARB
Deputy Attomey Genc; al

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION’S
MOTION REGARDING SETTLEMENT Page 3



CERTIFICATE OF SERVICE

I certify that on this 20th day of March 2008, I caused to be served the original and/or
copy of the STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION’S MOTION
FOR A MANDATORY SETTLEMENT CONFERENCE WITH OR WITHOUT A
SETTLEMENT MODERATOR, AND REQUEST FOR EXPEDITED HEARING on all parties
listed on the Court’s expedited mailing list by 11.S. Mail, postage prepaid, and on each of the

[ollowing persons by the indicated method:

l.

Original to:

Clerk of the District Court
Snake River Basin Adjudicalion
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Copies to the following persons:

Special Master Theodorc Boolh
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, TD 83303-2707

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK.

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Mace Catlin Mutual Ditch Company
Incorporated
Represented by:
Jon C. Gould
RINGERT CLARK
455 South Third St.
PO Box 2773
Boise, 1D 8§3701-2773

()
]
O
=]
O

OOoo0OK

ORgOO0

0
O
a
X]
O

U.S. Muail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (208) 736-2121
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Fedcral Express
Facsimile: 345-8800
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (208) 342-4657
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (208) 342-4657
Statehouse Mail

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION’S
MOTION REGARDING SETTLEMENT

Page 4



Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, 1D 83701-2720

Ron Salj
PO Box 488
Boise, ID 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

919 S. Linder Rd

Eagle, ID 83616-5513

Ron Sali
919 S. Linder Rd.
Eagle, ID 83616-5513

United States Depariment of Justice
Environment and Natural Recsource
Division

550 West Fort Street, MSC 033
Boise, ID 83724

Idaho Department of Parks and
Recreation

3657 Warms Springs Avenue

Boise, ID 83716

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

X

aooOoo

O0O000K O000K OCC00OxR

KOOOO 0000

KHOOOO

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Bxpress

Facsimile: (303)312-7379
Statehouse Mail

U.8. Mail, postage prepaid
ITand Delivery

Fedcral Express

Pacsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Muil, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Huod Delivery

Federal Express
Facsimile:

Statehonse Mail

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION'S
MOTION REGARDING SETTLEMENT

Papc 5



Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

Aot ) G4,

DAVID'J. BARBERY
Deputy Attorney General

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION'S
MOTION REGARDING SETTLEMENT Page 6



RECEIVEVY

MR 18 700
JON C. GOULD (ISB #6709) OEPARTMENT OF
RINGERT CLARK CHARTERED WiTER RESOURCES

455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Mace Catlin Mutual Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
SUBCASE NO. 63-132, 63-00133,
63-00134, 63-00134A4, 63-00134B,

63-00186A, 63-00186B, 63-17205, and
63-31772

In Re SRBA
Case No. 39576
NOTICE OF HEARING FOR MACE-

CATLIN MUTUAL DITCH COMPANY"S
MOTION FOR SUMMARY JUDGMENT

PLEASE TAKE NOTICE that the hearing for Mace-Catlin Mutual Ditch Company’s Motion
for Summary Judgment will be held on Monday, the 5" day of May, 2008, at 1:30 o’clock p.m.
before Special Master Theodore R. Booth, held at the Idaho Supreme Court Building, 451 West State
Street, Boise, Idaho.
DATED this LL/_ day of March, 2008.
RINGERT CLLARK CHART)‘ERED

By: ,7 5 Z"é/

Jon £. Gould
Attorney for Mace-Catlin Mutual Ditch Co.

NOTICE OF HEARING FOR MACE-CATLIN MUTUAL DITCH COMPANY’S MOTION FOR
. SUMMARY_JUDGMENT - Page 1

s



CERTIFICATE OF MAILING

I hereby certify that service of the within and foregoing document was made this 14" day of
March, 2008, by mailing a copy thereof, postage prepaid, to each of the parties listed below.

State of Idaho Department of Parks and Recreation
5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali and Ron Sali Properties
Represented by:

Michael C. Creamer

601 W. Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

State of Idaho

Department Natural Resources
P.O. Box 44449

Boise, Idaho 83711-4449

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Hart-Davis Ditch Company
¢/o Bryce Farris

Ringert Clark Chartered
P.O. Box 2773

Boise, Idaho 83705

Jon C. Gbu]d

NOTICE OF HEARING FOR MACE-CATLIN MUTUAL DITCH COMPANY’S MOTION FOR
SUMMARY JUDGMENT - Page 2



RECEIVED

MAR 18 7008
RINGERT CLARK CHARTERED WATER RESOURCES

455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

HART DAVIS DITCH COMPANY’S
MOTION FOR SUMMARY JUDGMENT

)
In Re SRBA )  SUBCASE NO. 63-132, 63-00133,

) 63-00134, 63-00134A, 63-00134B,
Case No. 39576 ) 63-00186A, 63-00186B, 63-17205, and

) 63-31772

)

) NOTICE OF HEARING FOR

)

)

)

PLEASE TAKE NOTICE that the hearing for Hart-Davis Ditch Company, Inc.’s Motion for
Summary Judgment will be held on Monday, the 5™ day of May, 2008, at 1:30 o’clock p.m. before
Special Master Theodore R, Booth, held at the Idaho Supreme Court Building, 451 West State Street,

Boise, Idaho. o
.Hf '
DATED this | | day of March, 2008.

——

RINGERT CLARK CHARTERED

By: f«-"%’/ Vs 2;
/8. Bryce Farris
Attorney for Hart-Davis Ditch Company

NQTICE OF HEARING FOR HART DAVIS DITCH COMPANY’S MOTION FOR SUMMARY
JUDGMENT - Page 1



CERTIFICATE OF MAILING

I hereby certify that service of the within and foregoing document was made this 14" day of
March, 2008, by mailing a copy thereof, postage prepaid, to each of the parties listed below.

State of Idaho Department of Parks and Recreation
5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali and Ron Sali Properties
Represented by:

Michael C. Creamer

601 W. Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

State of Idaho

Department Natural Resources
P.O. Box 44449

Boise, Idaho 83711-4449

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

IDWR Document Depository
PO Box 83720
Boise, 1D 83720-0098

Mace Catlin Ditch Company

c/o Bob Kell

1820 Mace Road

Eagle, Idaho 83616 e ad

o/

S. Bryce Farris

NOTICE OF HEARING FOR HART DAVIS DITCH COMPANY’S MOTION FOR SUMMARY
JUDGMENT - Page 2



COPY

LAWRENCE G. WASDEN
Attorney General

CLIVE ]. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID ]. BARBER (ISB #2597)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2650

RECEIVED
MAR 17 2008

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

e Nt N e A N S

Subcase Nos. 63-00132, 63-00133, & 63-00134

STATE OF IDAHO, DEPARTMENT OF PARKS AND
RECREATION'S BRIEF IN SUPPORT OF IS
MOTION FOR SUMMARY JUDGMENT

COMES NOW the State of Idaho, Department of Parks and Recreation (hercinafter the

“IDP&R™), by and through the undersigned deputy attorney general, and submits the STATE OF

IDAHO, DEPARTMENT OF PARKS AND RECREATION’S BRIEF IN SUPPORT OF ITS

MOTION FOR SUMMARY JUDGMENT in accordance with the SECOND SUPPLEMENTAL

TRIAL SCHEDULING ORDER entered on December 21, 2007.

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION’S
BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

Page 1



L. STATEMENT OF THE CASE

1. The Nature of the Proceedings

This controversy relates to the ownership of water right nos. 63-00132 and 63-00133
delivered by the Mace-Catlin Mutual Ditch Company, Incorporated and of water right no 63-00134
delivered by the Hart-Davis Ditch Company, Incorporated.

ii. Course of the Proceedings

The Idaho Department of Water Resources (hereinafter the “IDWR™) issued its Director
Report for Basin 63, Part II, on December 14, 2005. The last day for filing objections was
April 16, 2006. The IDWR recommended water right nos. 63-00132 and 63-00133 in the name of
the Mace-Catlin Ditch Company and water right no. 63-00134 in the name of the Hart-Davis Ditch
Company, Inc.

The IDP&R filed an objection to water right no. 63-00132 and claimed ownership of 1.6714
c.f.s. of this water right.

The [DP&R filed an objection to water right no. 63-00133 and claimed ownership of
4.918 c.f.s. of this water right.

The IDP&R filed an objection to water right no. 63-00134 and claimed ownership of 3.3
c.f.s. of this water right.

The district court entered its Second Amended Trial Scheduling Order on December 21,
2007, which set the date of March 14, 2008 as the last date for filing motions for summary
Judgment.

I

)

1
STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION’S

BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT
Page 2



i1, Statement of Facts

a. The Stewart Decree water rights.
District Court Judge George Stewart of the then Seventh Judicial District of the State of
Idaho in and for the County of Canyon signed on January 18, 1906 a decree in Farmer's
Cooperative Ditch Co. v. Riverside Irrigating Dist, et al., afi"d 14 Idaho 450 91908); Order

Denying Motion for a New Trial rev'd, 16 1daho 525 (1909). This decree is commonly referred to

as the “Stewart Decree.” IDP&R Exhibit 1 is a true and certified copy of the Stewart Decree.'

Paragraphs V and VI of that decree state as follows:
V.

That the defendants T. C. CATLIN and POLETTE MACE be and they are hereby
awarded the use of the waters of Boise River, diverted from a point on the south
bank of said river, on Lot 5, Sec. 17, T. 4 N. R. 1 E. B.M. for use on their lands on
Eagle Island, Ada County, Idabo, in the following amount from the following
dates:

143 inches, from June 1, 1864; and hereby designated as Right No. 5. [63-132]
393 inches, from June 1, 1871; and hereby designated as Right No. 52, [63-133]
And adjudged to pay $37.52 costs, in addition to the costs incurred by them.

VL

That the defendant T. C. CATLIN be and hereby is awarded the use of the waters
of Boise River, diverted near the center of the NE of Sec. 18, T. 4 N.R. 1E.
B.M. through what is known as the Davis & Hart ditch, for use upon lands lying
under said ditch on Bagle Tsland, Ada County, ldaho, in the following amount
from the following date: 165 inches, from June 1, 1864. [63-134]

IDP&R Exhibit 1: Stewart Decree, at 5.
1117

1117

) IDP&R Exhibit 1 was obtained from the IDWR. The IDWR has made notations on State of Idaho Exhibit 1 to
identify each water right with the present water right numbering system. Right no. 5 is designated as water right no.
63-00132, Right no. 52 is designated as water right no. 63-00133, and Right no. 6 is designated as water right no.
63-00134,

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION’S
BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT
Page 3



Pl
b. State of Idaho’s acquisition of Stewart Decree Water Rights.

The IDP&R began historical research regarding the ownership of water rights at Eagle
Island in 2003. This research began at the state office of the United States Department of the
Interior, Bureau of Land Management, (hereinafter the “BLM™). The BLM maintains records
concerning the ownership and disposal of public lands in Idaho. These records are shown on a
document designated as a Master Title Plat, (hereinafter a “MTP™), for each township, which is
normally a square shaped piece of land that is six miles on each side with thirty-six sections of
one square mile each. The United States issued “natents™ for the disposal of public domain
lands. Each MTP illustrates the public lands conveyed by each patent. The IDP&R collected the
patents disposing of public lands that were relevant to Eagle Island. For ease of reference, parcel
numbers 1 through 14 were assigned to the various patents at Eagle Island. Eagle Island includes
portions of Township 4 North, Range 1 East, B.M. and Township 4 North Range 1 West, B.M.
Excerpts from the MTP for these two townships were used to designate parcels 1 through 14 and
are included as IDP&R Exhibit 2. If a specific parcel such as parcel 6 is later subdivided into
two parcels, then those several parcels are labeled as parcels 5.1, 5.2, 5.3 etc. IDP&R Exhibit 3:
Affidavit of David J. Barber Dated March 13,2008, at 2.

The chains of title for parcels 6.1, 6.2, 7.1, 7.2, 8 and 9.1 or the partial chains of title for
parcels 2.1, 5.1, 5.2, 5.3, 5.4, and 5.5 are relevant to the ownership of water right nos. 63-00132,
63-00133, and 63-00134 and are compiled in IDP&R Exhibits 3 through 14. The partial chains
of title for parcels 2.1, 5.1, 5.2, 5.3, 5.4, and 5.5 are for the period from the date of patent to
November 19, 1929. True and correct copies of the patents and deeds that support these chains

of title for parcels 2.1, 5.1, 5.2, 5.3, 5.4, 5.5, 6.1,6.2,7.1,7.2, 8 and 9.1 are designated as IDP&R

STATE OF IDAHO DEPARTMENT OF PARKS AND RECREATION’S
BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT
Page 4



Exhibits 14 through 41 and Exhibit 46. IDP&R Exhibit 45 is the Affidavit of Charles C. Snuth

Dated March 13, 2008, which verifies the ownership information contained in IDP&R Exhibits 4

through 15. A review of the chains of title for these parcels confirms that Polete C. Mace was

the owner of parcels 2.1, 5.1, 5.2, 5.3,

N

-

4, and 5.5 on January 18, 1906 and that Truman C.

Catlin was the owner of parcels 6.1, 6.2, 7.1, 7.2, 8, and 9 on that same date.” Thus. water right

no. 63-00134 was appurtenant to parcels 6.1, 6.2, 7.1, 7.3, 8 and 9 on the date the Stewart Decree

was signed. Water right nos. 63-00132 and 63-00133 were appurtenant to parcels 2.1, Sl B8

53,5.4,55,6.1,62,7.1,7.3, 8 and 9 on the date the Stewart Decree was signed.

Karl Fischer, Charles P. and Mary Mace, Frank and Josie A. Mace. Benj amin and Grace

J. Mace, Wesley and Rosa Mace, Grover and Cora B. Mace, and A. G. and Margaret C. Coker,

executed an Agreement on November 19, 1929, which divided water right nos. 63-00132 and

63-00133 among the respective parties and which granted water right no. 63-00134 in its entirety

to Karl Fischer. A true and certified copy of this Agreement is designated State of ldaho

Exhibit 33. The procedure used to divide water right nos. 63-00132 and 63-00133 between the

parties can be derived by an analysis of the acreage that each child of Polette Mace received and

of the amount of cach water right received. The following table provides that analysis:

- Total WR_| Percentage Percentage |

Name Acreage WR #5 WR # 52 In inches WR#5 WR#52
Charles Mace | 30.08 8.03 22.05 30.08 26.6955% | 73.3045%
Frank Mace 40.08 10.7 29.38 40.08 26.6966% | 73.3034%
Grover Mace | 33.14 8.84 243 33.14 26.6747% | 73.3253%
Wesley Mace | 41.29 11 30.26 41.26 26.6602% | 73.3398%
Ben Mace 31.24 8.33 2291 31.24 26.6645% | 73.3355%

'A.C.Coker |20 5.35 14.65 20 26.75% 73.25%
Average B 26.6903% | 73.3097%

2 Truman C. Catlin owned all of parcel 9 at the time of his death. IDP&R Exhibit 33:

3/15/1928. Estate of T. C.
Catlin to Karl Fischer. Instrument No. 129718. 182/Deeds/389. [SRBA60366]. The subdivision of parcel 9
occurred later. IDP&R Exhibit 45: Affidavit of Charles C. Smith Dated March 13, 2008, at 4.
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The Agreement described Mr. Fischer's share of these water rights for use on 493.91

acres as follows:

Water right number Amount in Inches Amount in C.F.S.
63-00132 80.75 1.815
63-00133 249.45 4.990 |
63-00134 165 3.300 |

On November 20, 1929, Mr. Fisher sold parcels 6.1, 6.2, 7.1, 7.2. 8, and 9 to the State of
Idaho. Thus, the State of Idaho is the successor to the water rights described in Mr. Fischer’s
name in the November 19, 1929 agreement.

C. Transfers of the Fischer Real Property

1. Transfer to the Idaho Department of Fish and Game (hereinafier
“ITDF&G™) for the Eagle Fish Hatchery.

The State of Idaho, Department of Correction, acquired the Fischer real property for a
prison farm. IDP&R Exhibit 43: 2/28/1995. Memo from Stanley F. Hamilton, Director of IDL
to Philip E. Batt, Governor. On June 11, 1943, Warden Poarch, Budget Director Reading,
Secretary of State Curtis, and Fish and Game Commissioners Fiscus and Westcott reached
agreement to transfer 32.1 acres of the Fischer real property to the IDF&G for a fish hatchery
upon payment of two thousand and two hundred and fifty dollars to the State Penitentiary Fund.
IDP&R Exhibit 42: Letter dated February 12, 1953 to Edward Woozley, State [and
Commissioner, from State Board of Correction. This transfer of jurisdiction also included a
transfer of a portion of the water rights as follows:
8.40 inches

Right No. 5

Right No. 52 23.16 inches

31.56 inches

IDP&R Exhibit 42: Letter dated February 12, 1953 to Edward Woozley, State Land

Commissioner, from State Board of Correction, at 5. Later, the IDF&G transferred the point of
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diversion for a portion of these water rights to Seven Suckers Ditch. IDP&R Exhibit 44:
Transfer No. 179, Certificate of Change in Point of Diversion of Decreed Water Right.

ii. Transfer to the IDP&R for the Eagle Island State Park.

The prison farm on Eagle Island was declared surplus property, and the State Board of
Land Commissioners transferred jurisdiction over the real property to the IDP&R at the
January 10, 1978 meeting of the State Board of Land Commissioners. IDP&R Exhibit 43:
2/28/1995. Memo from Stanley F. Hamilton, Director of IDL, to Philip E. Batt, Governor.
Later, the State of Idaho, Department of Lands, executed a deed to parcels 6, 7, 8, and a portion
of parcel 9 to the IDP&R on February 28, 1992 and a correction deed to the IDP&R on
February 8, 1994. IDP&R Exhibit 37: 2/28/1992. IDL to IDP&R. Instrument No. 9215747
[SRBA60635]; IDP&R Exhibit 38: 2/8/1994. IDL to IDP&R. (Correction Deed). Instrument
No. 94026232. [SRBA60661].

1ii. Transfer by the IDP&R to Ron & Sharon E. Taylor.

The IDP&R granted to Ron Taylor and Sharon E. Taylor, husband and wife, on
December 7, 1995 the following water rights from the Stewart Decree:

Together with irrigation water rights in the Mace-Catlin Ditch for 24.60 acres

Jocated in the NEY of the SWY% of the SWY, section 18, Township 4N, Range

1E, B.M. (a portion of the water right nos. A63-00133 and A63-00132).
The amount of water right no. 63-00132 apportioned to this land using the average percentage
used from the Agreement dated November 19, 1929 would be 6.56 inches or 0.13 c.fs.; the
amount of water right no. 63-00133 apportioned to this land using the average percentage used
from the Agreement dated November 19, 1929 would be 18.03 inches or 0.36 c.f.s. The sum of

the two amounts would 24.6 inches of water.
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The total amount of IDP&R’s water rights from the Stewart Decree can be calculated by

subtracting the amounts transferred to the IDF&G and to Mr. & Mirs. Ron Taylor. The following

table makes these calculations.

Water right

Amount purchased

Amount

Amount to

| Net water

Net water |

number

from Kar} Fischer

to IDF&G

Taylor

Right inches

Right c.fs.

63-00132

90.75

8.40

6.56

75.79

1.52

63-00133

245.45

23.16

18.03

208.26

4,16

63-00134

1165

| 165

3.3

111!

i

111/

1117

i

i

i

Il

1117

i

vy

Iy

1117

Iy

1111

)
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ARGUMENT
I. STANDARD OF REVIEW FOR SUMMARY JUDGMENT.,

Summary judgment is appropriate when the pleadings, depositions, affidavits, and
admissions of records show that there was no genuine issue of material fact. In making that
determination of whether an issue of material fact exists, all disputed facts are liberally construed
in favor of the non-moving party, and all reasonable inferences that can be drawn from the
record are drawn in favor of the non-moving party. Garner v. Bartshi, 139 Idaho 430, 432 &0
P.3d 1031, 1034 (2003). Substantive law defines as material those factual disputes that affect the
outcome. Disputes about irrelevant matters do not defeat a motion for summary judgment.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

1I. THE EVIDENCE ESTABLISHES THAT IDP&R HOLDS RECORD LEGAL

TITLE TO PORTIONS OF WATER RIGHT NOS. 63-00132 AND 63-00133 AND
TO ALL OF WATER RIGHT NO. 63-00134.

Al The evidentiary presumption of a recommendation in a Director’'s Report
disappears once a particular element has been rebutted by the evidence.

Idaho Code § 42-1411 sets forth the evidentiary effect of a recommendation in a
Director’s Report regarding a water right acquired under state Jaw. Idaho Code § 42-1411 states,
n part, as follows:

(4). The director shall file the director’s report with the district court, and the
director’s report shall be part of the record. . . . [T}he director’s report . . . shall
constitute prima facie evidence of the nature and extent of the water rights
acquired under state Iaw.

(5) Each claimant of a water right acquired under state law has the ultimate
burden of persuasion for each element of a water right. ... [A] claimant of a
water right acquired under state law has the burden of going forward with
the evidence fo establish any element of a water right which is in addition to
or inconsistent with the description in a director’s report.

Idaho Code § 42-1411 (emphasis added). The Idaho Supreme Court described the evidentiary

consequences of [daho Code § 42-1411 as follows:
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This Court has considered the weight and effect of a director's report. Hagerman
Water Right Owners. Inc.. 130 ldaho at 736, 947 P.2d at 409 (1997). In
Hagerman, the claimants objected to the director's recommendation that the water
rights consist of a lesser amount than that claimed. Jd_at 738. 947 P2d at 411.
The Court explained that the prima facie status contained in section 42-141)
“constituted a rebuttable evidentiary presumption.” Id. at 745, 947 P.2d at 418.
The Court then noted that LR.E. 301 governs presumptions in civil cases. Id. The
Court then reasoned that “when an evidentiary presumption arises it shifts only
the burden of production. When rebutted, the presumption disappears and the
party with the benefit of the presumption retains the burden of persuasion on the
issue.” Jd. Furthermore, “the Director's Report is prima facie evidence and the
facts contained therein are presumed to be correct until such time as a water
claimant produces sufficient evidence to rebut the presumption.” /. Once the
presumption is rebutted, it disappears and the facts upen which the
presumption is based are weighed with all other facts that may be relevant.”

McCray v. Rosenkrance, 135 Idaho 509, 20 P.3d 693 (2001). Accordingly, the [IDP&R must
present sufficient evidence fo rebut the presumption that Mace-Catlin Ditch Company,
Incorporated owns water right nos. 63-00132 and 63-00133 and that Hart-Davis Ditch Company,
Incorporated owns water right no. 63-00134, as stated in the director’s report for these water
rights.

B. The evidence in this matter establishes that the State of Idaho acquired legal title

to portions of water right nos. 63-00132 and 63-00133 and to all of water right no.
63-00134.

The Stewart Decree was signed on January 18, 1906. Paragraphs V and V1 of that decree
stated as follows:

\
That the defendants T. C. CATLIN and POLETTE MACE be and they are hereby
awarded the use of the waters of Boise River, diverted from a point on the south
bank of said river, on Lot 5, Sec. 17, T. 4 N. R. 1 E. B.M. for use on their lands on
Eagle Island, Ada County, Idaho, in the following amount from the following
dates:
143 inches, from June 1, 1864; and hereby designated as Right No. 5. [63-132]
393 inches, from June 1, 1871; and hereby designated as Right No. 52. [63-133]
And adjudged to pay $37.52 costs, in addition to the costs incurred by them.
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Vi

That the defendant T. C. CATLIN be and hereby is awarded the use of the waters

of Boise River, diverted near the center of the NEY. of Sec. 18, T. 4 N. R. 1 E.

B.M. through what is known as the Davis & Hart ditch, for use upon lands

lving under said ditch on Eagle Island, Ada County, Idaho, in the following

amount from the following date: 165 inches, from June 1, 1864, [63-134]

Statement of Facts, hereinafter “SOF”, at 3.

The Estate of T. C. Catlin sold Mr. Catlin’s lands on Eagle Island to Karl Fischer on
March 15, 1928. On November 19, 1929, Karl Fischer, Charles P. and Mary Mace, Frank and
Josie A. Mace, Benjamin and Grace I. Mace, Wesley and Rosa Mace, Grover and Cora B. Mace,
and A. G. and Margaret C. Coker, executed an Agreement, which divided water right nos.
63-00132, 63-00133, and 63-00134 among the respective parties. Mr. Fischer’s share of these
water rights was as follows:

63-00132: 90.75 inches 1.815 c.fis.

63-00133: 249.45 inches  4.990 c.fs.

63-00134: 165 inches 3.300c.fs.

10.105 c.fs.

Mr. Fischer sold the lands that are within EISP to the State of Idaho on
November 20, 1929. SOF at. 4-5. Thus, the State of Idaho acquired legal title to the water rights
of Karl Fischer described in the Agreement of November [9, 1929 and the evidentiary
presumption of the Director’s Report is rebutted. The IDP&R is a successor to the following

amounts of those water rights after the subtraction the amounts of small transfers to the IDF&G

and to Mr. & Mrs. Ron Taylor:

Water right number Amount in c.fs. i

63-00132 1.52 o ]
63-00133 4.16

63-00134 3.3

Total 8.98 c.f.s.
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CONCLUSION

The chains of title for the lands within Eagle Island State Park for the period from the
date of patent to November 20, 1929 are simple and straight forward. Those chains of title
demonstrate that the IDP&R is the legal successor to 8.98 c.f.s of water right nos. 62-00132,
63-00133, and 63-00134. These chains of title rebut the determination of ownership in the
Mace-Catlin Mutual Ditch Company, Inc. for water right nos. 63-00132 and 63-00133 and in
Hart Davis Ditch Company. Inc. for water right no. §3-00134. Since no deeds transferring these
water rights from the State of Idaho to these ditch companiés exist, the district court should
determine that the IDP&R owns water right numbers 63-00132, 63-00133, and 63-00134.

RESPECTFULLY SUBMITTED this 14th day or March 2008.

LAWRENCE G. WASDEN
ATTORNEY GENERAL

CLIVE J. STRONG
DEPUTY ATTORNEY GENERAL
STATE OF IDAHO

/)/@iu’/ ) Lple,
AWD I. BARBER

Deputy Aﬁomey General
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CERTIFICATE OF SERVICE

I certify that on this 14th day of March 2008, I caused to be served the original and/or
copy of the STATE OF IDAHO, DEPARTMENT OF PARKS AND RECREATION’S BRIEF
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT on each of the followimng

persons by the indicated method:

b Original to:
Clerk of the District Court 0 U.S. Mail, postage prepaid
Snake River Basin Adjudication ?agld I?ﬂwery
—— ) lort ederal Express
fe i el G O Facsimile: (208) 736-2121
PO Box 2707 O Statehouse Mail
Twin Falls, 1D 8§3303-2707
PA

Copies to the following persons:

Special Master Theodore Booth
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Oooodx G

.S, Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile: 345-8800
Statehouse Mail

Hart-Davis Ditch Company U.S. Mail, postage prepaid
Represented by: g IPTIacIlld DI%IVGIY
S. Bryce Farris ederal CXpress
[0 Facsimile: (303) 312-7379
RINGERT CLARK :
[0 Stateh Mail
455 South Third St. atehouse Ml
PO Box 2773
Boise, D 83701-2773
Mace Catlin Mutual Ditch Company & U.S. Mail, postage prepaid
Incorporated O Hand Delivery
ecented by O Federal Express
Joiegliégﬁﬁ‘ad R4 O Facsimile: (303)312-7379
. 0 Statehouse Mail
RINGERT CLARK atehouse Ml
455 South Third St.
PO Box 2773

Boise, 1D 83701-2773
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Ron Sali & Ron Sali Properties
Ron Sali Properties, Inc.

oOo0ox

U.S. Mail, postage prepaid
Hand Delivery
Federal Express

. f.{?pmsemed by: Facsimile: (303) 312-7379
ichael C. Creamer Statehouse Mail

GIVENS PURSELY |

601 W. Bannock St.

PO Box 2720

Boise, D 83701-2720

Facsimile: (303) 312-7379

Ron Sali U.S. Mail, postage prepaid
PO Box 488 O Hand Delivery
Boise, ID 83701-0488 % Federal Express

O

Ron Sali Properties, Inc.
Profit Sharing Plan

919 S. Linder Rd

Eagle, ID 83616-5513

Ron Sah
919 S. Linder Rd.
Eagle, ID 83616-5513

United States Department of Justice
Environment and Natural Resource
Division

550 West Fort Street, MSC 033

Boise. ID 83724

O000dx O000K

OoCcaOoM

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

Idaho Department of Parks and 00 U.S. Mail, postage prepaid
Recreation [1 Hand Delivery
- ; . [0 Federal Express
5 2 S |11 ANVeEnue e P
%iiz,v;glgjﬁ%]mgs S O Facsimile: (303) 312-7379
G 182 Statehouse Mail
IDWR Document Depository [J U.S. Mail, postage prepaid
PO Box 83720 L1 Hand Delivery
Boise, ID 83720-0098 B LRSS
O Facsimile:
Statehouse Mail
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Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

b/

DAVID J. BARBEK
Deputy Attorney General
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RECEIVE
S. BRYCE FARRIS (ISB #5636) MAR 1 4 7008
RINGERT CLARK CHARTERED crENT OF
455 S. Third, P. O. Box 2773 AEER RESOURCES

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 63-134, 63-132, 63-133,
63-134A, 63-134B, 63-186A, 63-186B,
Case No. 39576 63-17205 and 63-31772

HART DAVIS DITCH COMPANY'S

MOTION OF SUMMARY JUDGMENT

S’ N N N N N N N N

COMES NOW Hart Davis Ditch Company (hereinafter “Hart Davis™), by and through its
counsel of record, Ringert Clark, Chartered, moves this Court, pursuant to Rule 56 of the Idaho
Rules of Civil Procedure and pursuant to the Second Supplemental Trial Scheduling Order filed
December 21, 2007, for entry of summary judgment in favor of Hart Davis and dismissing the State
of Idaho’s objection to water right no. 63-134.

This Motion is based upon: Hart Davis Ditch Company’s Memorandum in Support of Motion
for Summary Judgment, the Affidavit of S. Bryce Farris, Affidavit of Ron Rippey, the claim of Hart
Davis and the pleadings and documents on file with this Court,

Oral argument is requested.

3 A

DATED this day of March, 2008.
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RINGERT CLA HARTERED
-
e =
‘_'__‘_w——*'_'_'—_'_ﬂ/
By: T L
“Bryce Farris
Attorney for Hart-Davis Ditch Company
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CERTIFICATE OF SERVICE

v
[ hereby certify that on this &ﬂday of March, 2008, I served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice

Environment and Natural Resource Div.

550 West Fort Street, MSC 033
Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, 1daho 83702-5700

Mace Catlin Ditch Company
¢/o Bob Kell

1820 Mace Road

Eagle, Idaho 83616

David I. Barber

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, Idaho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali
919 South Linden Road
Eagle, Idaho 83616

Chief of Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

<

Dor -

) Bryce Farris
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RECEIVED

o MAR 1 & 2008
S. BRYCE FARRIS (ISB #5636) EARTMENT OF

RINGERT CLARK CHARTERED \WATER RESOURCES
455 S. Third, P. O. Box 2773

Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 63-134, 63-132, 63-133,
63-134A, 63-134B, 63-186A, 63-186B,
Case No. 39576 63-17205 and 63-31772

HART DAYVIS DITCH COMPANY’S
MEMORANDUM IN SUPPORT OF

MOTION FOR SUMMARY JUDGMENT

e T R N N I

The Hart-Davis Ditch Company (Hart-Davis), by and through its counsel of record, Ringert
Clark Chartered, and hereby submits this Memorandum in Support of its Motion for Summary
Judgment.

L_INTRODUCTION

Hart Davis is a ditch company organized and existing in Eagle, Idaho. One of the
shareholders of Hart Davis, the State of Idaho Department of Parks (hereinafter “State”), filed an
objection to the ownership of a certain water right on the basis that the State independently owns said
water right. The State’s objection comes more than eighty years after the formation of the Hart
Davis, and after eighty years of the State, or its predecessors, being a shareholder of Hart Davis and

paying the assessments of Hart Davis. At no time has the water right ever been in the name of the
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State and the State has continued to be a sharcholder of Hart Davis and pay the assessments of Hart
Davis without laying claim to the ownership of the water right. In fact, the State did not file a claim
in the SRBA as (o the ownership of the water right, but instead allowed Hart Davis to file the claim
and the State now for the first time objects to the ownership by Hart Davis.

The State’s position is essentially that there was no conveyance of the water right from the
State’s predecessor in interest to Hart Davis when the ditch company was formed and therefore the
water right is still independently owned by the State. However, any lack of an express conveyance
is rebutted by implied conveyance to the ditch company when Hart Davis was formed and the long
standing treatment of the State as a shareholder of Hart Davis, subject to the assessments and rules
and regulations of Hart Davis.  Additionally, the State’s long standing acquiescence to the
ownership of the water right by Hart Davis bars the State from claiming ownership under a number
of legal doctrines, including, laches, estoppel and waiver/abandonment.

Lastly, there are equitable and other considerations the Court should consider in determining
whether the State has an independent ownership interest in the water right, including, the
implications of essentially providing that every shareholder has a separate, independent interest in
the water rights. This would create an administrative nightmare for IDWR and the SRBA split and
divide the water rights so that each shareholder receives an independent interest in the portion of the
water right appurtenant to each shareholder’s land.

The boitom line is that fegally and equitably the water rights should be owned by Hart Davis
in trust for its shareholders. This Court should grant the Motion of Hart Davis and deny the State’s

claim to ownership.
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II. BACKGROUND

The Hart Davis Ditch Company is a non-profit ditch company organized and existing under
the laws of the State of Idaho. Hart Davis was formed in 1924. The water rights which Hart Davis
delivers to its sharcholders pre-date the formation of the ditch company. Thus, the water rights were
perfected by individual landowners prior to 1924. The priority date for the water right in question,
64-134, goes back to June 1, 1864. In approximately 1924 several landowners agreed to consolidate
and commingle their water rights and ditch rights together and to form a ditch company.

According to the State’s objection, the State purchased property on Eagle Island for a prison
farm in 1929. Since 1929, the State has been a shareholder of Hart Davis and “a stock certificate
issued to the State of Idaho by the Hart-Davis Ditch Company for 165 shares which covers the 165
inches of water represented in right number 6.” See the Attachment (o the State of [daho’s objection.
Since 1929, the State has paid yearly assessment to Hart Davis representing the 165 shares owned.

In 1989, Hart Davis filed a notice of claim to ownership of water right 63-134. The State did
not file a claim to said water right and there is no indication that the State objected to Hart Davis’
claim when it was filed. In December of 2005, IDWR recommended water right no. 63-134 in the
name of Hart Davis. In April of 2006, the State filed an objection. However, there is no record
prior to 2006 of the State claiming outright ownership of water right no. 63-134.

IT1. STANDARD OF REVIEW

Summary judgment must be granted when “the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law.” LR.C.P. 56(c); Friel v. Boise

City Housing Authority, 126 1daho 484, 485, 887 P.2d 29, 30 (1994). The court liberally construes
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the record in the light most favorable to the party opposing the motion, drawing all reasonable
inferences and conclusions in that party’s favor. Friel, 126 Idaho at 485, 887 P.2d at 30 (citing Farm
Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272, 869 P.2d 1365, 1367 (1994); Harris v.
Depr. of Health and Welfare, 123 Idaho 295,298, 847 P.2d 1156, 1159 (1992)). If reasonable people
could reach different conclusions or draw conflicting inferences from the evidence, a summary
judgment motion must be denied. Stevenson, 125 Idaho at 272, 869 P.2d at 1367. However, if the
evidence reveals no disputed issues of material fact, what remains is a question of law, over which
the court exercises free review. Id.

IV. ARGUMENT

A, Ditch Company Formation and Ditch Company Law,

A mutual ditch company, such as Hart Davis, is “formed expressly for the purpose of
furnishing water to shareholders, not for profit or hire.” Jacobucci v. District Court, 541 P.2d 667,
671 (Colo. 1975). Many mutual water companies were formed by individual water right holders who
pooled assets, incorporated the ditch company and conveyed their water rights to it in return for
stock. See Id. 1t therefore follows that the legal title to these rights is in the corporation, while the
equitable title remains in the original owners, or their grantees. (Emphasis added). Kinncy,
Clesson S., A Treatise on the Law of lrrigation and Water Rights. Section 1481, p. 2661-62, October
1, 1912. In other words, the ditch company holds the legal title to the property in trust for its
respective sharcholders, the terms of the trust to be governed by the articles of incorporation, or the
by-laws of the same. This s precisely the situation which occurred with the formation of Hart Davis.

The Colorado Supreme Court in Jacobucci v. District Court, 541 P.2d 667, 672-73 (Colo.

1975) summarized a mutual ditch corporations ownership interest in the water right(s) used by the
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share holders as follows:

the shares of stock held by the consumers in a mutual ditch corporation represent a

specific property interest in a water right. The interest of these shareholders cannot

be “defeated or altered by any action of the ditch company or its other shareholders.”

United States v. 508.88 Acres of Land, U.S. District Ct. (D. Colo. May 8, 1973,

Unpublished); Bent v. Second Extension Water Co., 51 Cal. App. 648, 197 P. 657

(1921). While the “naked title may stand in the name of [the mutual ditch

corporation], the ditch , reservoir, and water rights are actually owned by the farmers

who served thereby.

Through treatise and case law it is clear that the mutual ditch corporations hold title to the water right
while the shareholder holds the equitable title. As a result, the State’s desire to be listed as the water
right owner is merely an argument of form over substance.

By forming a ditch company, the members or shareholders agree to consolidate or commingle
both there ditch rights and water rights into one entity that operates and manages those rights for the
benefits of all the shareholders. The State’s predecessor, by joining and forming the ditch company,
implicitly agreed to the commingling of the water and ditch rights.

The State’s argument, as Hart Davis understands it, is simply that there is no deed or
document specifically conveying the water rights to Hart Davis. Hart Davis does not dispute that
there is no deed conveying the water rights to it. On the flip side, there is no deed or document
specifically reserving the water right when the ditch company was formed. The State points to an
agreement in 1929 whereby a number of landowners divided up the water rights in the area of Hart
Davis and Mace Catlin, but said agreement occurred after the formation of Hatl Davis and if the
water rights were already transferred to the ditch company when it formed, then the individuals may

very well have lacked the authority to enter the agreement. The agreement is also telling of the

apparent uncertainty as to ownership of the water rights because if the State’s predecessor actually

HART-DAVIS DITCH COMPANY’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - Page 5



owned the water right all this time as the State suggests, then there would be no reason to enter an
agreement aftempting to clarify the ownership. The bottom line is that the State’s assertion that there
1s no deed or document conveying the water rights to Hart Davis is insufficient to meet the State’s
burden to overturn IDWR’s recommendation. The State is attempting to use the absence of proof
or evidence when it has the burden to show that IDWR’s recommendation is incorrect.

B. The State is Barred from Claiming Qwnership by the Doctrines of Laches, Estoppel,

Waiver and/or Abandonment.

All of the aforementioned doctrines are applicable in this case. However, the application of
any one of these doctrines defeats the State’s objection.

1. Laches.

In Sears v. Berryman, 101 Idaho 843, 847, 623 P.2d 455, 459 (1981), the court applied the
doctrine of laches and stated that:

The doctrine of laches is a creation of equity and is a species of equitable estoppel.

“Long and continuous knowing acquiescence in another’s use and enjoyment of a

property or privilege may preclude one from subsequently asserting his claim.

However, “(l)apse of time is not alone sufficient to defeat a right on the ground of

laches. It must be shown that the (claimant) has been misled, to his injury, by the

failure of the (holder of the right) to assert its right earlier.”
Id. at 848, 623 P.2d at 460. (citations omitted).

In Hillcrest Irr. Dist, v. Nampa & Meridian Irr. Dist., 57 Idaho 403, 408-409, 66 P.2d 115,
117 (1937), the court found the existence of the elements of laches and stated that respondents have
stood by, with full knowledge of all the facts, for more than twenty years and allowed the appellant

to proceed on the theory that it had valid title and a legal right to divert the water, and in the

meantime the appellant has incurred large indebtedness on the strength of its title. The “change of
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point of diversion and use, whether regular and Tegal or not, was actually accomplished and
thereafter used and enjoyed adversely.” Id.

In this case, the first time the State ever made a claim to ownership of the water right was
when it filed its objection in April of 2006. Thus, from 1929 to 2006, or seventy seven (77) years,
the State knowingly acquiesced in the ownership by Hart Davis. In direct contradiction to claiming
ownership, the State acknowledge it was a shareholder and continued to pay the assessments of the
Ditch Company for seventy seven years. Lastly, and possibly most telling of the State’s long
acquiescence, is the fact that the State never filed a claim to ownership of the water right in the
SRBA. This is the same State of [daho that is in charge of the SRBA. Instead, the State allowed
Hart Davis to file a claim, protect the water right, and now two decades later, the State files an
objection.

p Estoppel.

The doctrine of equitable estoppel requires: (1) a false representation or concealment of a
material fact made with actual or constructive knowledge of the truth; (2) that the party asserting
estoppel did not and could not have discovered the truth; (3) an intent that the misrepresentation or
concealment be relied upon; and (4) that the party asserting estoppel relied on the misrepresentation
or concealment to his or her detriment. Willig v. State, Dept. of Health & Welfare, 127 1daho 259,
899 P.2d 969 (1995).

Further, the doctrine of quasi estoppel is distinguished from equitable estoppel “in that no
concealment or misrepresentation of existing facts on the one side, no ignorance or reliance on the
other, is a necessary ingredient. The doctrine of quasi estoppel applies when it would be

unconscionable to allow a party to assert a right which is inconsistent with its prior position.” /d. at
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261, 899 P.2d at 971. (citations omitted).

As previously mentioned, the State sat back and allowed the ownership of this water right
to be recognized in the name of Hart Davis for more than seventy years. The State did not file a
claim in the SRBA and allowed Hart Davis to file claims to protect the water right. The State as
being in charge of the SRBA had knowledge of Hart Davis® claim, which was filed in 1989, and the
State as a shareholder of Hart Davis, had knowledge of the claim. Jt would be inequitable and
unconscionable to allow the State to now come in for the first time in 2006 and claim ownership.

3. Waiver and/or Abandonment.

In Jenkins v. State, Dep’t of Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982), the
court stated that:

Abandonment is a common law doctrine involving the occurrence of (1) an intent to

abandon and (2) an actual relinquishment or surrender of the water right. Forfeiture,

on the other hand, is predicated upon the statutory declaration that all rights to use

water are lost where the appropriator fails to make beneficial use of the water for a

continuous five year period. 1.C. § 42-222(2).
Id. at 387, 647 P.2d at 1260 (quoting Sears v. Berryman, 101 ldaho 843, 847, 623 P.2d 455, 459
(1981)).

“Intent to abandon must be proved by clear and convincing evidence of unequivocal acts, and
mere non-use of a water right, standing alone, is not sufficient for a per se abandonment.” Id. at 387-
388, 647 P.2d at 1260-1261. The court’s identify the loss of water right by intent as abandonment.
However, while not specifically recognized the doctrine of waiver is similar. “Waiveris a voluntary,
intentional relinquishment of a known right or advantage. Waiver is foremost a question of intent.”

Seaport Citizens Bank v. Dippel, 112 Idaho 736, 735 P.2d 1047 (Ct.App. 1987). The intention to

waive must clearly appear and the doctrine of implied waiver by silence is disfavored. This same
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element of intent creates a distinction between implied waiver and estoppel. The distinction between
an implied waiver and estoppel is that for a case of implied waiver there must be: some conduct on
the part of the person waiving from which it may be inferred that the person waiving intended to
waive; in other words, affirmative action on the part of the person waiving indicating an intention
to waive some benefit or advantage; whereas, in estoppel a barrier is simply set up regardless of the
parties’ intentions which precludes on from asserting a right which he would otherwise have but for
the matters and things pleaded by the way of estoppel. Id. at 739, 735 P.2d at 1050.

In this case, the State or its predecessor joined Hart Davis. By doing so, the State agreed to
commingle whatever rights it may have held in the ditch or the water rights. Those rights would then
be collectively held by the ditch company for the benefit of its shareholders. There is no dispute that
the State has been a shareholder for more than seventy years, paid the assessments of the ditch
company for more than seventy years and abandoned or waived its right to outright ownership of the
water rights for the past seventy years.

C. Practical Implications of the State’s Argument,

Hart Davis’ position is that while title to the water right should remain in the name of Hart
Davis, the State and the other shareholders continue to hold equitable title. If the State’s argument
is accepted then each shareholder would own a separate water right for a fraction of the shares
represented. The State’s position creates several practical implications that the Court should
consider as part of its decision.

1. Granting the State’s Request Will Wreak Havoc on the Water Users

In EastJordan Irrigation Co., v. Morgan, the Utah Supreme Court recognized the chaos that

would result if individual shareholders would or could possess the legal right to administer the water
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to which they may be entitled by another manner or means than those supplied by the mutual ditch
company. East Jordan Irrigation Co. v. Morgan, 860 P.2d 310, 315, 218 Utah Adv. Rep. 62 (1993).
In that case East Jordan Irrigation Company was appealing the State engineer’s decision allowing
a shareholder in East Jordan to change the point of diversion of a portion of East Jordan’s water
without the company’s consent. The court noted that allowing the shareholder the right to manage
water delivery would ultimately lead to a state of inextricable discord and confusion among the
owners of water rights. /d. The Utah court reversed the state engineer’s decision.

In Consolidated People’s Ditch Co. V. Foothill Ditch Co., the California court held that a
shareholder does not have the right to change its point of diversion over the objection of the
company. Consolidated People's Ditch Co. V. Foothill Ditch Co., 269 P. 915 (Cal. 1928). In
Consolidated, the court stated that to recognize such a right “would necessarily be to admit the
possession of similar rights in each and every stockholder in each of said corporations to go and do
likewise, and it is too plain for argument that such an admissicn would result in a state of
inextricable discord and confusion among the owners of water rights of various sorts [all over
California]. The creation or threatened danger of such a consequence would of itself supply a
sufficient reason for the use of the injunctive processes of the court in the way of its prevention.”/d.
at 921.

Havoc would invariably ensue if every shareholder in the corporation wete to attempt to
govern the corporate affairs as they relate to the appropriation of waters.  Ultimately, water
companies, such as Hart Davis, could well be destroyed by complete changes in diversion points or
water use,

2; State Can Not Change the Elements of the Water Right if it Injures Others.
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Whether the State remains a shareholder with an equitable interest in the water rights or it
owns the water rights outright, it still cannot change the elements of the water rights if it injures other
sharcholders or the ditch company. In other words, even if the State’s objection is successful and
the State is listed as the owner of portions of the water rights in question, the State cannot change
any elements of the water rights appurtenant to its property if those changes would injure the ditch
company or any of the other shareholder. Furthermore, Idaho Code § 42-108, in recognizing the
mutual ditch company shareholder’s dependancy upon one another, states:

The person entitled to the use of water or owning any land to which water has been

made appurtenant either by a decree of the court or under the provisions of the

constitution and statutes of this state, may change the point of diversion, period of

use, or nature of use, and/or may voluntarily abandon the use of such water in whole

or in part on the land which is receiving the benefit of the same and transfer the same

to other lands, if the water rights of others are not injured by such change in point of

diversion, place of use, period of use, or nature of use, provided; if the right to the

use of such water, or the use of the diversion works or irrigation system is

represented by shares of stock in a corporation or if such works or system is

owned and/or managed by an irrigation district, no change in the point of
diversion, place of use, period of use, or nature of use of such water shall be

made or allowed without the consent of such corporation or irrigation district.

(Emphasis added).

Other jurisdiction, as noted above in East Jordan and Consolidated People 's Ditch Co., have
held that a shareholder does not have the right to change its point of diversion over the objection of
the company. Therefore, the State’s objection becomes either moot or merely an argument of form
over substance because the State’s ability to change the elements of the water right is the same
regardless of whether it owns the water right outright or the ditch company holds the water right in
trust. However, significant detrimental impacts to the administration of the water rights may result.

3. Approving the State’s Objection Could Cause a Significant Administrative

Burden.
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The State is requesting this Court to venture down a very slippery slope. Issuing a water right
to each and every member of every ditch company would be a very laborious task that could inundate
the IDWR and the SRBA. Hart Davis does not dispute that such a task could not be accomplished
by IDWR and the SRBA, but there is no reason to create such an administrative nightmare. Land
subdivision and changing ownerships would require numerous and continual administrative actions
to transfer water rights and split existing water rights. As the land is subdivided, the number of
owners will increase. Increase in owners will result in an increase in administrative demands.
Additionally, the frequency of ownership changes will also likely increase. The administrative
burden that could result if the state’s objection is granted will not improve the distribution or
delivery of the water but may have a detrimental impact.

4. State Would Continue to Be Liable for Ditch Maintenance and Operation

Assessments

Lastly, if the State’s objection is successful, the State would still be liable for ditch
maintenance and operation assessments. The State’s objection, if successful, would not change the
State’s obligation to the ditch company, may cause chaos in delivery of water for the ditch company,
may cause a significant administrative burden on the regulatory agency and the courts, and will not
provide the state with any additional ability to change the elements of the water right.

V. CONCLUSION

For the above stated reasons, Hart Davis respectfully requests that this Court grant its motion
for summary judgment and deny the State’s objection.
DATED this | i day of March, 2008.

RINGERT CLARK CHARTERED

HART-DAVIS DITCH COMPANY’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - Page 12



L
E—
By: // /
”S. Bryce Farris
Attorney for Hart-Davis Ditch Company
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CERTIFICATE OF SERVICE

/ét.
I hereby certify that on this é day of March, 2008, I served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice
Environment and Natural Resource Div.
550 West Fort Street, MSC 033

Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

Mace Catlin Ditch Company
c/o Bob Kell

1820 Mace Road

Eagle, Idaho 83616

David J. Barber

State of Idaho

P.O. Box 44449 .
Boise, Idaho 83711-4449 |

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, Idaho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali
919 South Linden Road
Eagle, Idaho 83616

Chief of Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

S. Bryce Farris
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RECEIVED
S. BRYCE FARRIS (ISB #5636) MM 1 4 2008
RINGERT CLARK CHARTERED Wzl SO
455 S. Third, P. 0. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) SUBCASE NOS. 63-134, 63-132, 63-133,
) 63-134A, 63-134B, 63-186A, 63-1868B,
Case No. 39576 ) 63-17205 and 63-31772
)
) AFFIDAVIT OF RON RIPPEY
) IN SUPPORT OF MOTION
) FOR SUMMARY JUDGMENT
)
STATE OF IDAHO )
) ss.
County of Ada )

Ron Rippey, being first duly sworn upon his oath, deposes and says that:

1. That [ am aboard member for Hart Davis Ditch Company (hereinafter “Hart Davis™),
in this matter and make this Affidavit based upon my personal knowledge and am competent to
testify to the matters contained herein.

2. [ have been a shareholder of Hart Davis since the 1960s and a board member since
the 1980s. I am familiar with and [ have reviewed the books and records of Hart Davis from its
organization in the 1920s to present.

S To the best of my knowledge, the State of Idaho (hereinafter “State™) has owned 165

shares of Hart Davis and has been a shareholder since prior to the 1960s. In reviewing the records
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and books of Hart Davis, to the best of my knowledge, the State has paid the assessments of Hart
Davis each and every year the State has been a sharcholder. I am not aware of any delinquent
assessments of the State, nor any claim by the State that it did not owe the assessments. In
particular, the State has paid the assessments of Hart Davis since the time I have been a board
member to present.

4, In or about 1989, Hart Davis filed a Notice of Claim to Water Right for water right
no. 63-134. 1 was on the board for Hart Davis at this time and I participated in some discussions
with IDWR regarding the preparation and filing of the Notice of Claim. I am not aware of the State
providing any objection or notice that Hart Davis should not file the Notice of Claim o said water
right.  Hart Davis has an annual meeting every year, including 1989, and to the best of my
knowledge the State has never asserted outright ownership of water right no. 63-134 at any annual
meeting and there is nothing in the records or minutes of Hart Davis in which the State asserts
outright ownership of water right no. 63-134. The first time Hart Davis was made aware that the
State objected to the ownership of water right no. 63-134 was in 2006 when the State filed an
objection in the SRBA.

DATED this /{day of March, 2008.

By G
quuoiEIsog,,
&‘O““‘OHV GI ;;09 ‘99..’
q“’. qg“. e
Sworn t§ dﬂg’iul%&:{bgji &e‘fmg me this L day of March, 2
Bd v, -
A 2 o
DA -:_;!;.;: Notary Public for [daho
0 dOL g S o Residing in &3¢, Idaho ,
Moanpapnt® My Commission Expires: %lf/o
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CERTIFICATE OF SERVICE

/-~
I hereby certify that on this ﬁ day of March, 2008, I served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following;

United States Department of Justice

Environment and Natural Resource Div.

550 West Fort Street, MSC 033
Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

Mace Catlin Ditch Company
c/o Bob Kell

1820 Mace Road

Eagle, Idaho 83616

David J. Barber

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, Idaho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali
019 South Linden Road
Eagle, Idaho 83616

Chief of Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

_ SBryce Farris
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RECEIVED

MAR 1 & 2008
S. BRYCE FARRIS (ISB #5636) DEPARTMENT OF
RINGERT CLARK CHARTERED WATER RESOURCES
455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA )  SUBCASE NOS. 63-134, 63-132, 63-133,
) 63-134A, 63-134B, 63-186A, 63-1868,
Case No. 39576 ) 63-17205 and 63-31772
)
) AFFIDAVIT OF S. BRYCE FARRIS
) IN SUPPORT OF MOTION
) FOR SUMMARY JUDGMENT
)
STATE OF IDAHO )
) ss.
County of Ada )

S. Bryce Farris, being first duly sworn upon his oath, deposes and says that:

1. That I am an attorney of record for Hart Davis Ditch Company (hereinafter “Hart
Davis™), in this matter and make this Affidavit based upon my personal knowledge and am
competent to testify to the matiers contained herein.

2. I certify that the attached, as Exhibit A, is a true and correct photocopy of the Articles
of Incorporation of Hart Davis, which were provided by the State of Idaho (hereinafter “State™).

& I certify that the attached, as Exhibit B, is a true and correct photocopy of the Notice

of Claim to Water Right for water right no. 63-134, submitted by the Hart Davis in 1989.
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4. [ certify that the attached, as Exhibit C, is a true and correct photocopy of IDWR’s

recommendation for water right no. 63-134 in the name of Hart Davis dated December 12, 2005.

o I certify that the attached, as Exhibit D, is a true and correct photocopy of the State’s

Standard Form 1 Objection to water right no. 63-134.

6. I certify that the attached, as Exhibit E, is a true and correct photocopy of an

Agreement dated November 19, 1929 and provided by the State in response to discovery requests.

A%
7 I
DATED this /_:?_) day of March, 2008.

RINGERT CLARK CHARTERED
; T _—
S’."érycc Farris

Sworn to and subscribed before me this @hy of March, 2008.

).
g, HS/A LA @dﬁ

N WHyp ", otary Public fog Idah
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CERTIFICATE OF SERVICE

P
I hereby certify that on this ﬁ day of March, 2008, 1 served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following;

United States Department of Justice
Environment and Natural Resource Div.
550 West Fort Street, MSC 033

Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

Mace Catlin Ditch Company
c¢/o Bob Kell

1820 Mace Road

Eagle, Idaho 83616

David J. Barber

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, 1daho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali .
919 South Linden Road
Eagle, Idaho 83616

|
Chief of Natural Resource Division :
Office of the Attorney General '
State of Idaho
P.O. Box 44449
Boise, Idaho 83711-4449

-

&

Bryce Farris
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Exhibit A



ARTICIES CF TNOORPORATTON,
0f ‘the

BARY-RAVYE DITCE SOURANY,

X2 ISR ARXZXTT]

ENOW ALL MEN BY THESE PﬁEEEETB: That we, whose names arve
gubgoribed herats, 4o in pursnsnse of Title XEXVII, Chepter 185,
of the Complled Btatutes of the gtate of Idshe, and all Amena«y
ments thevsbo, hersby organiss, coumstitute and sssosiate oux-
sslven, and much other porsons as may hersafter Pecmms assoolatsd
with us, intc a body politic sorpormte, ani to that end exasute
the following srticles of insorporation, end we hersby met forth
and declers as follcowa, to wit:

_ 1, Thes name of thie corporation shall bs the"Bart-Davis
Ditch Companye ™

2. The purpose for whish this corporation is formsd iz to
build, enlarged, rapeir, opsrats, comstruct end meintain irrigsting
diﬁches end canals, flumes and ressrvoirs, end buy and sell water
pnd weter rights in Ada County,State of Idsho, end to own, hold anéd
obﬁvey water through aitches, letersls and camnels for the PUIpOSes
of hmshandry, irripation, and fomemtic nesp and purposes , for the
80le and only benefit of the respect;ve atooﬁhol&era in this sox-
poration, ) '

3., The office and prinoipal place of husiness of thit cor=
poration is establishoed at J.M,g‘ilga;*gfafr}df&?ecounty, stete of
Tdaho. ' '

4, The term for which this oorporation is to exist i& £1fty
yeers from emd after the date of the incorporation thereof.

5. 'he officers of sald corperation shall be thres in num-
ber, and consist of & President, Secrstary, and Treasurer,

6o The President, Seoretary, end Treasurer of said soTporas



tiom, togsthar with two membsers t6 bs elected from among the
gtookholdars ap msmbers of push Board, ghell constituts the Roard
8% Dirsctors of seid eorporation,

¥+ The smount of capltel atoak of eaid corporation shall

be $§ 24,900,00 , divided into 498 shuree, of the psr
value of § 50,00 par BheYe.

B« The amount of the ecapital stoak moatually subgoribed
in said oorporation, snd the amount of the respective mubsoriptior

thorets are me follows, to wit:

(Beme) (Residenae) { amount )
J.J.811ver, Adg County, 1 shere
D.¥,.8hatfer, Ade Ceunty, 1 shars
John kader, Ad& County, 1 share
b, F,Kunklsr,- Ade County, 1 share
Thomas Williewa, Ads County, 1 share

9, The officers and Buard of Directors af said uorpdration
gshall be aleatsd et sach annual meoting of the stookholdera
thereof, by & majority of the paid-up capltal stook ¢f said corpo.
ration, either in person, or by praxys end ehall e elected to
£111 their rsmpestive offloes as follows, to wit:

Presidanty ter: of office, ous yhad,

Beereteryy term of offios, wuns year,’

Prengurerj term of offlece, one ysar.

Members of Board of Direotorsy term of office, ons-year.



10: The tims, plaoe, msnd mannar of holding anaunal st0ok~
holders! meetings, and all meatingg of the Board of Direstors,
ghall bs ragulabed by the h;r-la.wa of nefd gorperation, ito he
hereinzfter mads and edopted by sald corporatidn.

17 WITKESS WHEREOY, we have hersuunto et onr hands and
senls this _/ 0 Z%4sy of Marsh, 1924,

I Lot
Vo H Sdatte
G ol

Btate of Idsho
County of Afa

18

n this /0-’{aay of Marash, 1924. hafora

méy Fo B
Cavaxnay, %potar ﬁw. personal]s appe rea - /
=X uﬂfdd&u

Cknown to me to be the pargons whoss nameg mre pubseribed to the wid

in Articlea of Ineorporation, and they aoknowledged %0 me that they
sxeanted the samo, |

IR WITNESE WHEREOP: I have hersunte get my hand an
offialal serl this __{_Q___’g;aay of Mareh, L9BL.

¥ -

Hata:_ry Public for. Idaho,
Reslding ot Noime,

Ftar, Seat Oj = ,,_ o g F i
2R ’ #.u



State of Idsho
Gounty of Afdnm

BB

I, %/ﬁ@ ,

being Tirat fuly swornm, Hpgn my oath depose and soy that I anm

one of the incorporators of the foregoing corporation, and my
name is subgaribsd o the within Articles afllncorporation. and
thut I aw- & restdant of the State of I&nho,

o

Herteee FL olas

Subgoribod and sworn %o befmé‘/

me this /(J' &ay of Maroh, 1924,
.

(";:I\\ Of (g}. t’ L O A
St ya .

Hotary Public for Idsho,
Bealding at Boisa,

Ftake of Fbugo, T ‘ CERTIFICATE

BB.
CouNTY OF ADA

I, STEPHEN UTTER, Ex-Cfficio Recorder in and for Ada County, Stafe of ldako, de hereby certify that
the annexed is a full, true and correct copy bf certain Articles of Incorporation of the

e e ARG eDey L e, DlLoh. Company. B sy

Numbered 2;‘_53-_4 ..................... o3 the same appears in my office.

Bu Wiuess Wirreof. / have hereunto sef my hand and affixed my official Seal this..... 1 _4th'__..__,.,_day

o j ‘ ""Ex-Officio Recorder.

e Deputy.
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IN THE DISTRICT COURT QF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A63-00134
Date Received: 9,/11/1989
Receipt No: WO05863 :
Received By: Letn” '

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Nane: HART-DAVIS DITCH CO., INC. 208-939-0284
Address: €/0 LORNA HIBBARD
1320 LINDER RD.

EAGLE, ID 83616
2. Date of Priority: JUN 01, 1864
3. Source: BOISE R. Trib. to: SNAKE R.

4. Point of Diversion:

Township Range Section l/4 of 1/4 of 1/4 Lot County
04N 0lE i8 NE NE ADA

S. Description of diverting works:
DIVERSION DAM, SLOUGH TO CULVERT, DITCH, GRAVITY FLOW

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A,
IRRIGATION 03715 11,15 3.300
7. Total Quantity Appropriated is:
3.300 C.F.S. (and/or) A.P.A.
8. Total consumptive use is Acre Feet Per Annum.

9. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 174 Lot Use Acres
04N 01E 7 SwW SwW IRR 8.0
Section Acres 8.0

Ab63-00134 Page 1 Date; 09/11/8%

MICROFILMED
AUG 1 4 1397 |



10,

11.
12,
13.

14,

15.

Place of Use: Continued
Total Acres 843.0

Place of use in counties: ADA
Do you own the property listed above ag place of use? YES

Other Water Rights Used:
A63-00186

Remarks:
LANDS ON EAGLE ISLAND. P/D INCOMPLETE IN DECREB.
THERE MAY BE ADDITIONAL LANDS IRRIGATED.

Basis of Claim: DECREED
Case Number:
Court E
becree date:

FARMERS CO-OP DITCH CO. RIVERSIDE IRR. DIST.
Decree Plaintiff VB Decree Defendant
MICROFILMED
AUG 1 & 1992
A63-00134 Page 3 Date: 09/11/89
M!CHOFILM,ED

Aud =

LT



16. Signature(s)

understand the form entitled "How vyou will receive ice in the Snake River
Basin Adjudication.” (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

(a.) By signing below, I/We acknowledge that I/Wi/;;%g received, read and

Number of attachments: /

For Organizations:

of

o
Titfe
hat I have signed the foregoing

e below as C/Pﬁt;Z%Z;,/ of

document in the spa
- " ___./ 'I‘itle
Ll JéZZéxi 525, and that the statemen contained in the

Organization i
foregoing document are true and correct.

“Org

re df Authorized Agent

2 (Be? Mo L

—Title and Organization

7 @/}“f

ate

State of Idaho

)
(i, ) o5
County of (k. )
Subscrijfd and sworn {or affirmed) befcore me this @a
ot L Al 19 8Y iLJZ,MAMW

“Not&ry Public

Seal )
Residing at Linda A. Werner

Residing at Boise, ldaho

My Commissimncmigﬁgxﬁ;ﬁs Dacemhsr & 1694

MICROFILMED
AUG 1 4 1932

A63-00134 Page 4 Date: 092,/11/89
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IDAHO DEPARTMENT OF WRATER RESOURCES
KECOMMENDED WATER RIGHTS ACQUIRED UNDER STATZ LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE:
QUANTITY :

PRIORITY DATE:

POQINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

63-134

HART-DAVIS DITCH CO INC
C/Q JIM BRESZINSKY

111} TROUT RD

EAGLE ID 83616

BOISE RIVER TRIBUTARY: SNEKE RIVER
3.300 CFs

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River shall decrease so that all rights
containing this condition canmot receive 100 percent of their decreed
quantiries, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed quantities, as the
natural flow of the river decreases, beginning with the latest rights
containing this condition and preceding te the earliest rights containing this
condition in the order of their priority dates, and after all of the rights
containing this conditior shall have been reduced to 75 percent of their
decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed guantities, then this right aznd the other rights containing this
condition, beginning with the latest and preceding to the earliest, shall be
reduced to 60 percent of their decreed quantities.

06/01/1864

TO4N ROLE S17 NWNW Within ADA County

PURFPQSE OF USE PER E QUANTITY
IRRIGATION 03/01 11/15 3.300 CFs

Diversion for irrigation under this water right prior to April 1 and after
October 31 shall occur only as authorized by the Water District 83 Water
Master and only when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S,

Department of the Army and the U.S. Department of the Interier for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1953,
the Watex Control Manual for Boise River Reservoir dated April 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 shall be subordinated to water rights for
storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/cr
Anderson Ranch Reservolr, as decreed in SRBA Case No. 35376.

498 ACRES TOTAL
The boundary encompassing the place of use for this water right is
described with a digital boundayy as defined by I.C. Section 42-202B(2} and
authorized pursuvant to I.C. Section 42-1411(2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA bistrict Court
and the Idaho Department of Water Resources. A map depicting the place
of use is attached hereto to illustrate the place of use described by the
digital boundary.

THIS RIGHT IS5 LIMITED TO THE IRRIGATION OF 498 ACRES WITHIN THE
BOUNDARY OF HART-DAVIS DITCH COMPANY .

NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAINM - Decreed

Director‘s Report

THIS RIGHT IS DESIGNATED AS RIGHT NO. & IN THE STEWART DECREE AND
THE BOISE RIVER WATER MASTERS RECORDS.

RIGRT NO. 63-31772 IS ALSO DIVERTED THROUGH THE POINT OF
DIVERSION DESCRIBED ABOVE.

RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION

PURSUANT TO SECTION 42-1425, IDAHO CODE.

WATER IS DELIVERED THROUGH THE HARTON DAVIS CANAL.

B63 - Part II Page 39
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

S Nl N N N/ Nl A

A, Subcase Number: 63-00134

(Insert water right norber)

STANDARD FORM 1

Please fill in the following information:

OBJECTION

B. NAME AND ADDRESS OF PERSON OBJECTING

Name:

Address:

8.F. 1 - Objection
Amended 10-16-87

(208) 334-2400

State of Idaho, Department of Parks and Recreation
5657 Warm Springs Avenue
Boise, Idaho 83716

Daytime Phone:

Name and Address of Attorney, if any:

Attorney Name:

Attorney Address:

Attorney Phone No.

LAWRENCE G. WASDEN
Attomey General

CLIVE J. STRONG

Deputy Attorney General

Chief, Natural Resources Division
DAVID J., BARBER (ISB # 2597)
Deputy Attorney General

Office of the Attorney General
700 W. Jefferson, Room 210

P.0O. Box 44449

Boise, ID 83711-4449

(208) 334-2400

Page - 1



C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Name: HART-DAVIS DITCH CO INC
Address: ¢/o Jim Breszinsky
1111 Trout Rd
Eagle, ID 83616
D. I object to the following elements as recommended in the Director’s Report. (Please check the
appropriate box{es)).

1 ] Name and Address
Should be: State of Idaho. Department of Parks and Recreation
5657 Warm Springs Avenue
Boise. Idaho 83716

2. O Source

Should be:
By a Quantity
Should be:
4. ! Priority Date
Should be:
S: [ Points of Diversion
Should be:
6. 0 Instream Flow Description

Should be; Not applicable.

7. [ Purpose(s) of Use
Should be:

8. O Period of Year
Should be:

*N %] Place of Use
Should be: The IDP&R lands need to be described as the place of use.

5.F, 1~ Objection Page-2
Amended 10-1697



11. I object because:

0 This water right should not exist.
| This water right was not recommended, but should be recommended with the

elements described above,

E. REASONS SUPPORTING OBJECTION(S):

The State of Idaho acquired the real property on Eagle Island for a prison farm in 1929. When
the State of Idaho closed the prison farm, the Idaho Department of Parks and Recreation, (hereinafter
“IDP&R™), and the Idaho Department of Fish and Game, (hereinafter “IDF&G”), acquired most of the
old prison farm.

William E. Welsh, Watermaster for the Boise River, prepared a “Statement of Water Rights for
Eagle Island Penitentiary Farm on Boise River,” which summarized the water rights acquired by the
State of Idaho on Eagle Island. A copy of this Statement is attached. Water Right No. 63-134 was
originally designated as right no. 6 in the Stewart Decree. The State of Idaho owned the entire 330
c.f.s. of water right no. 6. The IDP&R has not found any transfer of the water right to the Hart-Dayis
Ditch Co.

S.F. 1 - Objection Page - 3
Amended 10-16-97



F. VERIFICATION (Must be Completed)

State of Idaho )
) Ss.
County of Ada)

DAVID I. BARBER, Deputy Attomey General, duly sworn, upon oath, deposes and 52ys:

That the State of Idaha, Department of Parks & Recreation, in its proprietary capacity is filing
this objection and that I am a Deputy Attomney Genperal anthorized to represent the State of ldabo,
Department of Parks & Recreation which is a party/claimant in this proceeding, as defined by I1C.
§ 42-1401A(1) and (7), and T have read this objection, know its contents and believe that the statements
are true to the best of my knowledge.

LAWRENCE G, WASDEN
Attorney General

CLIVEJ. STRONG

Deputy Attorney General

Chief, Natural Resources Division
DAVID I. BARBER

Deputy Attorney General

=y

[~

By Attomey signing in r:prcs;d't;riva capacity

Subscribed and swaorn to before me on: _April 20. 2006

e (Insert Date)
ot 7 --ﬁ““'e"-
A VAL R

3 me“.{"'% u}\—‘/—_’
o {"DTAP\‘}»Q’." QML k;(/-

Y 2
poer B4 & bibyPublic for IDAHO

Residing at: BOISE, ID e

Al [ . }
LBV Fo 8 My commission expires:
e S
¢ o

»’fv‘ i 43 ] 5 ‘]_, e
(";“_ RS £
“Ripppazyent

S.F. 1 - Objection Page-4
Armended 10-16-97



INSTRUCTIONS FOR MAILING

You must mail the objection to the Clerk of the Court. FAX filings will not be accepted, You
must also send a copy to all the parties listed below in the Certificate of Mailing.

G. CERTIFICATE OF MAILING

T certify that on April 20, 2006, I caused the original and the copies of this objection, including
all attachments, to be served on the following persons by the method designated:

1. Original to:
Clerk of the District Court FEDERAL EXPRESS
Snake River Basin Adjudication OVERNIGHT DELIVERY
253 Third Avenue North
P.0. Box 2707

Twin Falls, Idaho 83303-2707

One copy to the owner of the water right at the following address:
HART-DAVIS DITCH CO. INC. U.S. MAIL
c/o Jim Breszinsky

1111 Trout Rd
Eagle, ID 83616

o

3; Copies to:

IDWR Document Depository STATEHOUSE MAIL
PO Box 83720
Boise, ID 83720-0098

United States Department of Justice US. MAIL
Environment & Natural Resource Division

550 West Fort Street, MSC 033

Boise, ID 83724

Chief of Natural Resource Division (not applicable)

Office of the Attorney General
MW

State of Idaho
Signature of Objegtor or attorney

P.O. Box 44445
Boise, Idabo 83711-4449
Mailing on Objector’s behalf

S.E.1- Objection . Page-5
Amended 10-16-97
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® ® A

STATEMENT OF WATER RIGHTS FOR EAGLE ISLAND PENITERTIARY Fake OR BOISE RIVER
By ¥m. ¥, Welsh, Wetermaegter, Bolss River

In ths case of the Parmers' Cooperative Dileh Cowpany wa. ihe Rlverside Irrigation
District, Ltd., et al, oommanly referred to &g the Stewsrt Decroe, are found
the fallowlng awards:

Numbex Date Name Amount Decreed Inches
Becopd Pest :
5 f-1-64 Catllin & Mace I2.86 143
.6 B-1 64 T. C. Catlia 3.30 165
5 6-1-T Catlin & Mace 7.86 393

Upon axamlning an sgreement now on file in the offlce of the Secretary ¢f State
whlch wae entered lntc by the varioup partles of interest in ths Catlin & Mace
Ditel just immediately prior to the tlme of ine purcisse of tha Penltentiary }
Faom by the State orf Idano, I find toat rights numbers 5 and 52 wers.divided amobg
thepe ¥arious users as follows: Aleo right Number 6. [ TN S

Heze Inches . Date of Prioriiy Number
- Charles P. Mece i N
“4nd Mery Kace 8.03 June 1, 1864 5‘--._.k
P y - \-‘
‘Cherles P. Mace ' ‘.‘\.\
- gnd” HAry Kace 22.05 " Jepe 1, 1872 53 b
Frank #ece and . "._':.\
s Josie k. Mece 10.70Q ' . June 1, 1864 . 5 H\:“
Prapk Msos and ' . '..'--\‘
~Jusle A. Mace 29.38 . Jupe 1, 1871 52 0 }
"f\

Benjenin Kace F
_and Grace J. : : ;
" Meoe 5.33 June 1, 1864 5 i'

Benlemin ¥ace and b

trace J. Hace 22.91 June 1, 1871 532

Fenley Mace and ql

Rosa Mace 1,00 June 1, 1864 g

fieszey Bace and ;

Rosz Mace 30.26 . June 1, iB7l g2

Grover Mace and i

Cora B. Race 8,24 Jure 1, 1264 g

frover Mace and

Cora B. Mmoe 24.30 June 1, 1871 52

4. .G, Goker and .

$argeret C. Coker 5.35 f June 1, 1864 5

A. G. Celter and

¥argeret C. Coker 14.65 Juse 1, 1E871 52

Ear) i'ischer, & -
Bachelor 90,75 June 1, 1864 5

£



& @

Hame Inghes Date of Prickity Humber

Karl Fiseher, &
Bachelor 29 .45 Juss 1, 1371 523

RKarl Flscher, &
Buchelor 165.00 June 1, 1864 6

T+ is alsc noted that thers is in this psue file & stack certificate Lssued to

the State of Ifaho by the fapt-Davia Dlteh Company for 165 sheres which covers

the 156 {nches of wetey represented in right nuaber ;» ‘The sbatract om file

{n the affice of the Secretary of 8tate showe shat the State of Idaho purchzsed
the T. 0. Catlin Farm as deseribed in the sgresmsnt referred to above from Rarl
Fischer, together with all water righta appurtenant tbereto.

fherefore, the water rignts acw telonging to the State of Idaho for the Eagle
Tsland Peniientiary Farm ave as fallows:

Nuzber Date Name Amount Deereed ' Inches

— Becond Feet
5 June 1, 1B&4 Catlio % Mace 1.515 §0.75 L
& June 1, 1864 T. 0. Cetlin 3.30 165.00

52 June 1, 1871 Catlin & Mace 499 249.5

TOTAL 10.108 505.25
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CONTRACT RECORD, No, 12

L L T e L e et & vl Lo i s i

Korl ¥logher
o Ingtrumeat Humbor 15'7665,_ i
Ohass P Nboe ot ¢l !

Dated November 1D, 19pU
(LI R U T N IR TR R

AOGHREMENT
THIB AGRBEMERT, Mode and sntersd intc by mhd batwoetr Xavl Fineher, s baohelor;

nod Oharles P. Maoe nnd “‘ary Maow, huthand and wife; Frank Mnse and Jonle A+ Moos,
hugbind and wife; Benjamin Macs and Argoe J, Mavs, hushand nnd wifey feelay Mace nnd
Rowa Woos, hushand and wifa) Arover Mnoo nnd Oorn B. Wnos, huchond and vifey and A, O,
Coktr und Mergarot 0. Ooksr, hushand snd wife| all of Ragle, in Adu Qounty, lduho
WITNEBBETDY

THAT WHERVAG, tho ebove named pnrkien nwe ths ownevs of thoss gertuin lapds o L
Eagle Isintd, {n Ada Dounty, Iunﬁo. reforred Yo in thet wvertoln deorce, dated Joanmry
16, 1906, rondsrod mnd sntorsd by tho Plotriot Sowrt of the Heventh Judioinl Diatriet of
tha Btnte n? Idado, it ahd Yor tho Counby of Ounyoh, whioh deoree wue recorded Mareh 40,
1006, nt iD140 AM., 18 Book B5 of Doedu, ot puge 61, recordi of Ada Oounby, ldehs,
they belng tha suvossuora in lnturout bo gortali: lunde of 7. 0. Onblin wnd Podette lnoe
$harain rederred o, ond whivh gild cearss by raforenes Lo hureby mnde r parts ol thie
agreomant; und d

WHIELEAS, by datd deatoe ths auld T, 0. Outlis nnd Poletta Maoe werc uwarded the
ugo of the waters of (e Bolwa River, diverted tzom n polnt on tha Bouth Danl of sria
River, on Lot ®ive (#), Hootion Bevenboen (LY}, Yownohip Four (4) Yorth, lntes ono 1)
Pigy D) for uke wpon thile Inndh on Kugle Yalund, ia Ada Oounty, Idahe, Ln Lhs
following atounty, from the following dntes, to-wity

144 inohod from Junin 1, 1U04, doofjutnted wu pight Moo D, Ln wadd notiomy and  ° i
398 Lnohen from June 1, 1071, denignntod no wdpht Hoo B2 {n acld noliong

AN CWIEREAS, the puetlad horoln ape tho wusonusorie Ly ihtepunt of unid 2.0, Qatlin
nnd Polatte Mooo; 411 oid to puwid lando thorein Fetalree to, nnd aras now Yhu ownera
thardor) . !

ROW, THIREFORME, Fap tho valunble ootieidarabicn of the asfindtu pllosttdon bd snid

" savoral 105, traobh, aml porvolk of laid hardinaibor degardbod of anid WwatYY, pursuhnt
bo unid deoroe, thio #uid parblde herubo mitunlly sgeoo %o alloohite, weBigmi, tredtdfer
and unguy tho abovo duwsidbed wnser ripghty peferred bu in onid deorve as followw, ?
fo=wlél
T0 OMARLES P. MAOE AND MARY 11AUMB, NIQ WIFM(

B.08 mifisrd dinolied of the wabtoers of Bolmse River of d priority of June 1, 1864,
denignated ub right Je. 6, {b tho nbovo monbionéé dodree, and BE,OU miners inches of
the walsrs of Bulde River of n prio¥ity of Jude 1, 1871, denighatad ng Right No. &8,
in the Bbovée medtdoded déorde, the samo belng a pwrt of the,water idght awnrded (i the
ub6ve relsrred o debyen, dnid water elght to be apputennnt to tho following desoribed-d

lands-bislotig to eaid Clinrles P. M&oe and HAry Made. his wifs, ta-wit|

e e i i

J8fiherio ing at 4 potnb on the one-hilf sedtion line 9.52 ohalns west of 4l onss

fourth.seotion coruer oommon to seutions soventeor (17} ent eighteen (10), Townshlp

SRBA

60369




"

A

i e e g g

v A e Sl e e e e e b

e e e e L

b e e e

nté South 27° 38 Wost a distanoe of %.41 thains 16 a stone merked oroms on top;
Lhinds South 1 5B Wemt n distance of 39,28 ohalns b6 & ptone marked oroea on top;
thénoe North BE° O7! Tast o diotanoe of 1,00 cheln t6 e point; thenco lerth 71° 62!

Exbt o Qistanae of 2.00 chuine tb n poin%] thenod Horth B3¢ 64' Eeut u distence of
4,40 choing to & btone morked avoes un top; thencé North 1° B2' Beat o dictance of
38.72 ohaing 6 the plaos of beglming, contoninling 20.08 aores, more oi laas.

_Tﬁ PRANK MAGu AND JOSIE A, MACE, HIS WIFE:

10.70 miners inchoe of the wateyrs of Boipe River of a priority of June 1, 1Bb4,
desighated ag right No.o 6, in the nhove nenbloned doevrso, pnd 29.%8 minnrs inches of
the watort aof Boise River of u priority of June 1, 1871, dotipnatod at Right No. 52,
in the nbove menbioned desree, the stine being a purs of the water right uwnrded in the
above referred to deoreo, aold wuter rigkt to be appurtanant to tho following ‘sooriboed
londe belonging bo tho snid Frank Maoco nnd Josie A, Muoo, his wite, to-wit:

Gormencing »t o point on the one-hnll sootion line 16.%72 ohning weust of thke bno-
fourth peotion cvrner sormon to soativng soventeon (17} und elghteon {18), Tovmship Four
(4) Nopth, Rango Ono {1) Bast of tha Boime Deso and Meridion; thenca Jorth L° 82’

Fnet o
Weot B

ohainse

dtetunse of 4,92 chaine to a stohe marked oroou on top; thuenso gouth 27° 38"

dimtanen of 6,08 ohuina to o polnt; thenuvo Soubh §9¢ ¥B' Woot a diotenoe of $.00
to a polnt, thonea Houth 767 284' Wout a distenco of 3,50 ohains to n point,

thenoa North 75° 47' West & distanat aT 1,60 ohaino to & stone marxod orsss on top,
thonoo South 1° G2' Wust o dictance of 41.30 ohoina to n stone marked croes on oy
thonoo South 86° 09' Fuet o dintoango of 5.8Y shuino to a poinf, thoviow North 13°¢ 43!
East w distonoo of 9.0% oheina to & point, thonee North 78° LB! Fast a dlatance of 0.70
gheine t6 n point, thenoe Horth 58° OY' Fast a distmne of 1.80 ohains to w atone

mar¥ed oross an Yop; thonoe North 1® L&' Rast o distnnco of 44.36 ohaine to the pleve

of boginning, containing 40.08 asrss, nors or loas,
T0 ‘BEN'JAMLH KACH AND GRACE J. MACK, IS WIFNE:
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11.00 miners inchen of the waters of Bolae River of a priority of June 1, 1864,
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& dLibhive of BOvDL uheiny bo bbak marked oFoBS Wi bop, Bouth BV¢ 00Y Dabb &
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priowley of JW@EmiL_EEEF' deudprutod ag Righd Noo U, L tho above trentidned dooroe, Yhe

giie belng & purb 6f Lo wabor Bight owdrded ih Ohd nbova poférred to deored, eeld
whbor right 8 Yo uppirtoeient to the foliowliy dooopihod landa boloygivs to onid Kird
Y Eoh6Y, o bioholor, boswitl
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this 10th 4ay o Novembsy, 1929,

STATE OF IDAHO, -)
i o8,
County of Ada, )

On this 18th day of Novomber, 1929, bufore me, Claude R. IMgh, & lotery Publio
for seid County end State, porsonally appenred FKarl Fischer, a lmohelor; Charles P.
Nace and Mary Moee, husbund and wifo; Frank Maoo and Josie A. Maco, hupband and wife;
Bonjamin ¥ (08 end Graco J. Muce, husbond and wife, <oeley looo nnd Rosa Mawvo, husband
and wife; and Grovor Mooo and Cora B. Mace, husband and wife, kunown to me to Wu tleven

of the persons whose names nroe eubboribed to the within agrecment, ond uwoknowledged o

ma thet they exsoutnd thoe sema.

IN WITHRAS \'ﬂ!lmi‘!(!)“. I liave horeunto sel my hand and nffixed my offisim)l stal,the

dny and year in this aortificato rirst adbove wristen,

{SEAL)

STATE OF IDAIO, |}
t BE.
County of Ada, |

On this 19th day of JNovember, LOR9, boTore we, Olande R. litgh, a Netary Publia in
ond for said County and Stoto, porsonally unppenred AG. Cnker and MNargaret G. Coker,
hugband and wife, known to ma to be two of the pkwsons whose names aro subsoribed to
tho withlii agreement, nund eckuovwledgaed to me that thoy uxscuted the same.

IN WITNESS WHERBOF, I have herounto set my &:And &nd nifixed my offieianl asal,

A 0. Coker
Margaret 0. Cokey
Cherles P: Maoe
Uary Muoe

Firank Haéo
Jole A. Maos
Ben)awin Maoe
Orgde J. Maoe
Orovey Maow
Cora B, Maoce
flegloy Mabo
Ronn Maoe

Karl Flaoher

Jlauds R. Nigh

Notnry Publio, Htete of Ydanr,
Rasiding ot Bolso, ldaho,
My Commigalon Explrue Janunry 30,

ths day and yeer in this certifionte fivrat above wrltten.

(SEAT)

-

Rgdordod at request of Stute of Jdahe at O winutes past 5 ol'olook P.M., this

20:dgy -6l “Wov., 1929.

RAauwds R. Jligh
Jotnry Publiec,
3tate of TAmho,

Residing nut Bolse, Idaho.
My Commlaeion Expires
Jenuery 30, 1930,

Reooordar.

\

P

—r



RECEIVED

MAR 15 208
JON C. GOULD (ISB #6709) DEPARTMENT OF
RINGERT CLARK CHARTERED WATER PESOURGES

455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Mace-Catlin Mutual Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 63-134, 63-132, 63-133,
63-134A, 63-134B, 63-186A, 63-186B,
Case No. 39576 63-17205 and 63-31772
MACE-CATLIN-MUTUAL DITCH
COMPANY’S MEMORANDUM IN
SUPPORT OF MOTION FOR SUMMARY

JUDGMENT

S N N N

The Mace-Catlin Mutual Ditch Company (Mace-Catlin), by and through its counsel of
record, Ringert Clark Chartered, and hereby submits this Memorandum in Support of its Motion for
Summary Judgment.

I. INTRODUCTION

Mace-Catlin is a ditch company organized and existing in Eagle, Idaho.  One of the
shareholders of Mace-Catlin, the State of Idaho Department of Parks (hereinafter “State™), filed
objections to the ownership of certain water rights on the basis that the State independently owns
said water rights. The State’s objection comes nearly fifty years after the formation of the Mace-
Catlin, and after years of the State being a shareholder of Mace-Catlin and paying the assessments
MACE-CATLIN MUTUAL DITCH COMPANY’'S MEMORANDUM IN SUPPORT OF MOTION FOR

SUMMARY. JUDGMENT - Page 1
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of Mace-Catlin. At no time has the water right ever been in the name of the State and the State has
continued to be a shareholder of Mace-Catlin and pay the assessments of Mace-Catlin without laying
claim fo the ownership of the water rights. In fact, the State did not file a claim in the SRBA as to
the ownership of the water rights, but instead allowed Mace-Catlin to file the claim and the State
now for the first time objects to the ownership by Mace-Catlin.

The State’s position is essentially that there was no conveyance of the water right from the
State’s predecessor in interest to Mace-Catlin when the ditch company was formed and therefore the
water right is still independently owned by the State. However, any lack of an express conveyance
is rebutted by implied conveyance to the ditch company when Mace-Catlin was formed and the long
standing treatment of the State as a shareholder of Mace-Catlin, subject to the assessments and rules
and regulations of Mace-Catlin.  Additionally, the State’s long standing acquiescence to the
ownership of the walter right by Mace-Catlin bars the State from claiming ownership under a number
of legal doctrines, including, laches, estoppel and waiver/abandonment.

Lastly, there are equitable and other considerations the Court should consider in determining
whether the State has an independent ownership interest in the water rights, including, the
implications of essentially providing that every shareholder has a separate, independent interest in
the water rights. This would create an administrative nightmare for IDWR and the SRBA split and
divide the water rights so that each shareholder receives an independent interest in the portion of the
water right appurtenant to each shareholder’s land.

The bottom line is that legally and equitably the water rights should be owned by Mace-
Catlin in trust for its shareholders. This Court should grant the Motion of Mace-Catlin and deny

the State’s claim to ownership.

MACE-CATLIN MUTUAL DITCH COMPANY’S MEMORANDUM IN SUPPORT OF MOTION FOR
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II. BACKGROUND

The Mace-Catlin Ditch Company is a non-profit ditch company organized and existing under
the laws of the State of Idaho. Mace-Catlin adopted by-laws in 1960. The water rights which Mace-
Catlin delivers to its sharcholders pre-date the formation of the ditch company. Thus, the water
rights were perfected by individual landowners prior to 1960. The priority date for the water rights
in question, 63-132 and 63-133, goes back to June 1, 1864 and June 1, 1871, respectively.

According to the State’s objection, the State purchased property on Eagle Island for a prison
farm in 1929. Since 1929, the State has been an apparent shareholder of the predecessor of Mace-
Catlin for 340 shares which covers the 340 inches of water it is entitled to use under water right nos.
03-132 and 63-133. Since at least 1960, the State has paid yearly assessment to Mace-Catlin for the
340 shares owned.

In 1989, Mace-Catlin filed a notice of claim to ownership of water right nos. 63-132 and 63-
133. The State did not file a claim to said water rights and there is no indication that the State
objected to Mace-Catlin’s claims when they were filed. In December of 2005, IDWR recommended
water right nos. 63-132 and 63-133 in the name of Mace-Catlin. In April of 2006, the State filed
objections to both water rights. However, there is no record prior to 2006 of the State claiming
outright ownership of water right nos. 63-132 and 63-133 or any portion of those water rights.

II1. STANDARD OF REVIEW

Summary judgment must be granted when “the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact

and that the moving party is entitled to a judgment as a matter of law.” ILR.C.P. 56(c); Friel v. Boise

MACE-CATLIN MUTUAL DITCH COMPANY’S MEMORANDUM IN SUPPORT OF MOTION FOR
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City Housing Authority, 126 Idaho 484, 485, 887 P.2d 29, 30 (1994). The court liberally construes
the record in the light most favorable to the party opposing the motion, drawing all reasonable
inferences and conclusions in that party’s favor. Friel, 126 [daho at 485, 887 P.2d at 30 (citing Farm
Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272, 869 P.2d 1365, 1367 (1994); Harris v.
Dept. of Health and Welfare, 123 1daho 295, 298, 847 P.2d 1156, 1159 (1992)). If reasonable people
could reach different conclusions or draw conflicting inferences from the evidence, a summary
judgment motion must be denied. Stevenson, 125 Idaho at 272, 869 P.2d at 1367. However, if the
evidence reveals no disputed issues of material fact, what remains is a question of law, over which
the court exercises free review. Id.
IV. ARGUMENT

A, Ditch Company Formation and Ditch Company Law,

A mutual ditch company, such as Mace-Catlin, is “formed expressly for the purpose of

furnishing water to shareholders, not for profit or hire.” Jacobucci v. District Court, 541 P.2d 667,
671 (Colo. 1975). Many mutual water companies were formed by individual water right holders who
pooled assets, incorporated the ditch company and conveyed their water rights to it in return for
stock. See [d. It therefore follows that the legal title to these rights is in the corporation, while the
equitable title remains in the original owners, or their grantees. (Emphasis added). Kinney,
Clesson S., A Treatise on the Law of Irrigation and Water Rights. Section 1481, p. 2661-62, October
1, 1912, In other words, the ditch company holds the legal title to the property in trust for its
respective shareholders, the terms of the trust to be governed by the articles of incorporation, or the
by-laws of the same. This is precisely the situation which occurred with the formation of Mace-

Catlin.

MACE-CATLIN MUTUAL DITCH COMPANY’S MEMORANDUM IN SUPPORT OF MOTION FOR
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The Colorado Supreme Court in.Jacobucci v. District Court, 541 P.2d 667, 672-73 (Colo.
1975) summarized a mutual ditch corporations ownership interest in the water right(s) used by the
share holders as follows:

the shares of stock held by the consumers in a mutual ditch corporation represent a

specific property interest in a water right. The interest of these shareholders cannot

be “defeated or altered by any action of the ditch company or its other shareholders.”

United States v. 508.88 Acres of Land, U.S. District Ct, (D. Colo. May 8, 1973,

Unpublished); Bent v. Second Extension Water Co., 51 Cal. App. 648, 197 P. 657

(1921). While the “naked title may stand in the name of [the mutual ditch

corporation], the ditch , reservoir, and water rights are actually owned by the farmers

who served thereby.

Through treatise and case law it is clear that the mutual ditch corporations hold title to the water right
while the shareholder holds the equitable title. As a result, the State’s desire (o be listed as the water
right owner is merely an argument of form over substance.

By forming a ditch company, the members or shareholders agree to consolidate or commingle
both there ditch rights and water rights into one entity that operates and manages those rights for the
benefits of all the shareholders. It is unclear how water under water right nos. 63-132 and 63-133
was managed prior to the formal organization of Mace-Catlin in 1960. However, an informal ditch
company or association, similar to Hart-Davis, likely existed since at least 1924 for operating and
managing water right nos. 63-132 and 63-133. The State, and most likely it’s predecessor, by joining
and forming the ditch company, implicitly agreed to the commingling of the water and ditch rights.

The State’s argument, as Mace-Catlin understands it, is simply that there is no deed or
document specifically conveying the water rights to Mace-Catlin. Mace-Catlin does not dispute that

there is no deed conveying the water rights to it. On the flip side, there is no deed or document

specifically reserving the water right when the ditch company was formed. The State points to an

MACE-CATLIN MUTUAL DITCH COMPANY’S MEMORANDUM IN SUPPORT OF MOTION FOR
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agreement i 1929 whereby a number of landowners divided up the water righis in the area of what
is now the Mace-Catlin service area. Water used under the water rights identified in the 1929
agreement is deliverd through the Mace-Catlin ditch. The State’s assertion that there is no deed or
document conveying the water rights to Mace-Catlin is insufficient to meet the State’s burden to
overturn IDWR’s recommendation. The State, since at least 1960, has accepted Mace-Catlin’s
ownership of the entirety of water right nos. 63-132 and 63-133.

B. The State is Barred from Claiming Ownership by the Doctrines of Laches, Estoppel,

Waiver and/or Abandonment.

All of the aforementioned doctrines are applicable in this case. However, the application of
any one of these doctrines defeats the State’s objection.

1, Laches.

In Sears v. Berryman, 101 Idaho 843, 847, 623 P.2d 455, 459 (1981), the court applied the
doctrine of laches and stated that:

The doctrine of laches is a creation of equity and is a species of equitable estoppel.

“Long and continuous knowing acquiescence in another’s use and enjoyment of a

property or privilege may preclude one from subsequently asserting his claim.

However, “(1)apse of time is not alone sufficient to defeat a right on the ground of

laches. It must be shown that the (claimant) has been misled, to his injury, by the

failure of the (holder of the right) to assert its right earlier,”
Id. at 848, 623 P.2d at 460). (citations omitted).

In Hillcrest Irr. Dist. v. Nampa & Meridian Irr. Dist., 57 Idaho 403, 408-409, 66 P.2d 115,
117 (1937), the court found the existence of the elements of laches and stated that respondents have

stood by, with full knowledge of all the facts, for more than twenty years and allowed the appellant

to proceed on the theory that it had valid title and a legal right to divert the water, and in the
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meantime the appellant has incurred large indebtedness on the strength of its title. The “change of
point of diversion and use, whether regular and legal or not, was actually accomplished and
thereafter used and enjoyed adversely.” Id.

In this case, the first time the State ever made a claim to ownership of the water right was
when it filed its objection in April of 2006. Thus, from 1960 to 2006, or forty-six (46) years, the
State knowingly acquiesced in the ownership by Mace-Catlin. In direct contradiction 10 claiming
ownership, the State acknowledge it was a shareholder and continued to pay the assessments of the
Mace-Catlin for at least forty-six years. Lastly, and possibly most telling of the State’s long
acquiescence, 18 the fact that the State never filed a claim to ownership of the water right in the
SRBA. This is the same State of Idaho that is in charge of the SRBA. Instead, the State allowed
Mace-Catlin to file a claim, protect the water right, and now two decades later, the State files an
objection.

2 Estoppel.

The doctrine of equitable estoppel requires: (1) a false representation or concealment of a
material fact made with actual or constructive knowledge of the truth; (2) that the party asserting
estoppel did not and could not have discovered the truth; (3) an intent that the misrepresentation or
concealment be relied upon; and (4) that the party asserting estoppel relied on the misrepresentation
or concealment to his or her detriment. Willig v. State, Dept. of Health & Welfare, 127 Idaho 259,
8§99 P.2d 969 (1995).

Further, the doctrine of quasi estoppel is distinguished from equitable estoppel “in that no
concealment or misrepresentation of existing facts on the one side, no ignorance or reliance on the

other, is a necessary ingredient. The doctrine of quasi estoppel applies when it would be
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unconscionable to allow a party to assert a right which is inconsistent with its prior position.” Id. at
261, 899 P.2d at 971. (citations omitted).

As previously mentioned, the State sat back and allowed the ownership of this water right
to be recognized in the name of Mace-Catlin. The State did not file a claim in the SRBA and
allowed Mace-Catlin to file claims to protect the water right. The State as being in charge of the
SRBA had knowledge of Mace-Catlin’ claim, which was filed in 1989, and the State as a shareholder
of Mace-Catlin, had knowledge of the claim. 1t would be inequitable and unconscionable to allow
the State to now come in for the first time in 2006 and claim ownership.

3. Waiver and/or Abandonment.

In Jenkins v. State, Dep 't of Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982), the
court stated that:

Abandonment is a common law doctrine involving the accurrence of (1) an intent to

abandon and (2) an actual relinquishment or surrender of the water right. Forfeiture,

on the other hand, is predicated upon the statutory declaration that all rights to use

walter are lost where the appropriator fails to make beneficial use of the water for a

continuous five year period. 1.C. § 42-222(2).

Id. at 387, 647 P.2d at 1260 (quoting Sears v. Berryman, 101 Idaho 843, 847, 623 P.2d 455, 459
(1981)).

“Intent to abandon must be proved by clear and convincing evidence of unequivocal acts, and
mere non-use of a water right, standing alone, is not sufficient for a per se abandonment.” Id. at 387-
388, 647 P.2d at 1260-1261. The court’s identify the loss of water right by intent as abandonment.
However, while not specifically recognized the doctrine of waiver is similar. “Waiverisa voluntary,

intentional relinquishment of a known right or advantage. Waiver is foremost a question of intent.”

Seaport Citizens Bank v. Dippel, 112 Idaho 736, 735 P.2d 1047 (Ct.App. 1987). The intention to
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waive must clearly appear and the doctrine of implied waiver by silence is disfavored. This same
element of intent creates a distinction between implied waiver and estoppel. The distinction between
an implied waiver and estoppel is that for a case of implied waiver there must be: some conduct on
the part of the person waiving from which it may be inferred that the person waiving intended to
waive; in other words, affirmative action on the part of the person waiving indicating an intention
to waive some benefit or advantage; whereas, in estoppel a barrier is simply set up regardless of the
parties’ intentions which precludes on from asserting a right which he would otherwise have but for
the matters and things pleaded by the way of estoppel. Id. at 739, 735 P.2d at 1050.

In this case, the State was a member of Mace-Catlin in1960 when formal by-laws were
drafted and meeting minutes recorded. Asa member, the State agreed to commingle whatever rights
it may have held in the ditch or the water rights. Those rights would then be collectively held by
Mace-Catlin for the benefit of its shareholders. There is no dispute that the State has been a
shareholder for more than forty years, paid the assessments of the ditch company for more than forty
years and abandoned or waived its right to outright ownership of the water rights for the past forty
years,

C. Practical Implications of the State’s Argument.

Mace-Catlin’s position is that while title to the water right should remain in the name of
Mace-Catlin, the State and the other shareholders continue to hold equitable title. If the State’s
argument is accepted then each shareholder would own a separate water right for a fraction of the
shares represented. The State’s position creates several practical implications that the Court should

consider as part of its decision.
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1. Granting the State’s Request Will Wreak Havoce on the Water Users

In East Jordan Irrigation Co., v. Morgan, the Utah Supreme Court recognized the chaos that
would result if individual shareholders would or could possess the legal right to administer the water
to which they may be entitled by another manner or means than those supplied by the mutual ditch
company. EastJordan Irrigation Co. v. Morgan, 860 P.2d 310, 315, 218 Utah Adv. Rep. 62 (1993).
In that case East Jordan hrrigation Company was appealing the State engineer’s decision allowing
a shareholder in East Jordan to change the point of diversion of a portion of East Jordan’s water
without the company’s consent. The court noted that allowing the shareholder the right to manage
water delivery would ultimately lead to a state of inextricable discord and confusion among the
owners of water rights. /d. The Utah court reversed the state engineer’s decision.

In Consolidated People’s Ditch Co. V. Foothill Ditch Co., the California court held that a
shareholder does not have the right to change its point of diversion over the objection of the
company. Consolidated People’s Ditch Co. V. Foothill Ditch Co., 269 P. 915 (Cal. 1928). In
Consolidated, the court stated that to recognize such a right “would necessarily be to admit the
possession of similar rights in each and every stockholder in each of said corporations to go and do
likewise, and it is too plain for argument that such an admission would result in a state of
inextricable discord and confusion among the owners of water rights of various sorts [all over
California). The creation or threatened danger of such a consequence would of itself supply a
sufficient reason for the use of the injunctive processes of the court in the way of its prevention,”/d.
at 921.

Havoc would invariably ensue if every shareholder in the corporation were to attempt to

govern the corporate affairs as they relate 1o the appropriation of waters.  Ultimately, water
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companies, such as Mace-Catlin, could well be destroyed by complete changes in diversion points
or water use.

2. State Can Not Change the Elements of the Water Right if it Injures Others.

Whether the State remains a shareholder with an equitable interest in the water rights or it
owns the water rights outright, it still cannot change the elements of the water rights if it injures other
shareholders or the ditch company. In other words, even if the State’s objection is successful and
the State is listed as the owner of portions of the water rights in question, the State cannot change
any elements of the water rights appurtenant to its property if those changes would injure the ditch
company or any of the other sharecholder. Furthermore, Idaho Code § 42-108, in recognizing the
mutual ditch company shareholder’s dependancy upon one another, states:

The person entitled to the use of water or owning any land to which water has been

made appurtenant either by a decree of the court or under the provisions of the

constitution and statutes of this state, may change the point of diversion, period of

use, or nature of use, and/or may voluntarily abandon the use of such water in whole

or in part on the land which is receiving the benefit of the same and transfer the same

to other lands, if the water rights of others are not injured by such change in point of

diversion, place of use, period of use, or nature of use, provided; if the right to the

use of such water, or the use of the diversion works or irrigation system is

represented by shares of stock in a corporation or if such works or system is

owned and/or managed by an irrigation district, no change in the point of

diversion, place of use, period of use, or nature of use of such water shall be

made or allowed without the consent of such corporation or irrigation district.

(Emphasis added).

Other jurisdiction, as noted above in East Jordan and Consolidated People’s Ditch Co., have
held that a shareholder does not have the right to change its point of diversion over the objection of
the company. Therefore, the State’s objection becomes either moot or merely an argument of form

over substance because the State’s ability to change the elements of the water right is the same

regardless of whether it owns the water right outright or the ditch company holds the water right in
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trust. However, significant detrimental impacts to the administration of the water rights may result.

3. Approving the State’s Objection Could Cause a Significant Administrative
Burden,

The State is requesting this Court to venture down a very slippery slope. Issuing a water right
to each and every member of every ditch company would be a very laborious task that could inundate
the IDWR and the SRBA. Mace-Catlin does not dispute that such a task could not be accomplished
by IDWR and the SRBA, but there is no reason to create such an administrative nightmare. Land
subdivision and changing ownetships would require numerous and continual administrative actions
to transfer water rights and split existing water rights. As the land is subdivided, the number of
owners will increase. Increase in owners will result in an increase in administrative demands.
Additionally, the frequency of ownership changes will also likely increase. The administrative
burden that could result if the state’s objection is granted will not improve the distribution or
delivery of the water but may have a detrimental impact,

4, State Would Continue to Be Liable for Ditch Maintenance and Operation
Assessments

Lastly, if the State’s objection is successful, the State would still be liable for ditch
maintenance and operation assessments. The State’s objection, if successful, would not change the
State’s obligation to the ditch company, may cause chaos in delivery of water for the ditch company,
may cause a significant administrative burden on the regulatory agency and the courts, and will not

provide the state with any additional ability to change the elements of the water right.
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V. CONCILUSION

For the above stated reasons, Mace-Catlin respectfully requests that this Court grant its
motion for summary judgment and deny the State’s objection.
DATED this_'2_ day of March, 2008.
RINGERT CLARK CHARTERED
By: ﬁ - 4 J(/

Jon C. Géuld
Attorney for Mace-Catlin Mutual Ditch Company

MACE-CATLIN MUTUAL DITCH COMPANY’S MEMORANDUM IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT - Page 13



CERTIFICATE OF SERVICE

I hereby certify that on this ;3 day of March, 2008, 1 served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice David J. Barber
Environment and Natural Resource Div. State of Idaho

550 West Fort Street, MSC 033
Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

Mace Catlin Ditch Company
c/o S. Bryce Farris

PO Box 2773

Boise, Idaho 83701

P.O. Box 44449
Boise, Idaho 83711-4449

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, Idaho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali
919 South Linden Road
Eagle, 1daho 83616

Chief of Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

744

Jon L. Gould
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RECEIVED

JON C. GOULD (ISB #6709) MAR 14 2008
RINGERT CLARK CHARTERED DEPARTMENT OF
455 S, Third, P. O. Box 2773 WATER RESOURCES

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Mace-Catlin Mutual Ditch Company, Inc.
IN'THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 63-134, 63-132, 63-133,
63-134A, 63-134B, 63-186A, 63-186B,
Case No. 39576 63-17205 and 63-31772
MACE-CATLIN MUTUAL DITCH
COMPANY’S MOTION FOR

SUMMARY JUDGMENT

e’ N’ N’ N e N N N

COMES NOW Mace-Catlin Mutual Ditch Company (hereinafter “Mace-Catlin™), by and
through its counsel of record, Ringert Clark, Chartered, moves this Court, pursuant to Rule 56 of the
Idaho Rules of Civil Procedure and pursuant to the Second Supplemental Trial Scheduling Order
filed December 21, 2007, for entry of summary judgment in favor of Mace-Catlin and dismissing
the State of Idaho’s objection to water right nos. 63-132 and 63-133.

This Motion is based upon: Mace-Catlin’s Memorandum in Support of Motion for Summary
Judgment, the Affidavit of Jon C. Gould, Affidavit of Mel Carlson, the claims of Mace-Catlin and
the pleadings and documents on file with this Court.

Oral argument is requested.
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-,
DATED this /3 day of March, 2008.

RINGERT CLARK CHARTERED

By: 4 - ﬁ \/gv/
Jon C. Goluld
Attorney for Mace-Catlin Mutual Ditch Company
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CERTIFICATE OF SERVICE

I hereby certify that on this é day of March, 2008, I served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice David J. Barber
Environment and Natural Resource Div., State of Idaho

550 West Fort Street, MSC 033
Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.0O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

Hart Daivs Ditch Company
c/o S. Bryce Farris

P.O. Box 2773

Boise, Idaho 83701

P.O. Box 44449
Boise, Idaho 83711-4449

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, 1daho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali
919 South Linden Road
Eagle, Idaho 83616

Chief of Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

gl

Jon €. Gould
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HECEIVED
JON C. GOULD (ISB #6709) MAR 1 4 2008
RINGERT CLARK CHARTERED DEPARTMENT OF
455 S. Third, P. O. Box 2773 WATER RESOURCES

Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

Attorneys for Mace -Catlin Mutual Ditch Company, Inc.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) SUBCASE NOS. 63-134, 63-132, 63-133,
) 63-134A, 63-134B, 63-186A, 63-186B,
Case No. 39576 ) 63-17205 and 63-31772
)
) AFFIDAVIT OF MEL CARLSON
) IN SUPPORT OF MOTION
) FOR SUMMARY JUDGMENT
)
STATE OF IDAHO )
) ss. i
County of Ada ) |

Mel Carlson, being first duly sworn upon his oath, deposes and says that:

1. That I am a board member and current president for Mace-Catlin Mutual Ditch
Company (hereinafter “Mace-Catlin™), in this matter and make this Affidavit based upon my
personal knowledge and am competent to testify to the matters contained herein.

2. I'have been a shareholder and a board member of Mace-Catlin since the 1980s. Tam
familiar with and I have reviewed the books and records of Mace-Catlin from 1965 to present.

3. To the best of my knowledge, the State of Idaho (hereinafter “State™) has owned 340
shares of Mace-Catlin stock and has been a shareholder since 1960. In reviewing the records and

books of Mace-Catlin, to the best of my knowledge, the State has paid the assessments of Mace-
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Catlin each and every year the State has been a shareholder. I am not aware of any delinquent
assessments of the State, nor any claim by the State that it did not owe the assessments. In
particular, the State has paid the assessments of Mace-Catlin since the time I have been a board
member to present.

4. In or about 1989, Mace-Catlin filed a Notice of Claim to Water Right for water right
nos. 63-132 and 63-133. I am not aware of the State providing any objection or notice that Mace-
Catlin should not file the Notice of Claim to said water right. Mace-Catlin has an annual meeting
every year, including 1989, and to the best of my knowledge the State has never asserted outright
ownership of water right nos. 63-132 or 63-133 or any portion of those water rights at any annual
meeting and there is nothing in the records or minutes of Mace-Catlin in which the State asserts
outright ownership of water right nos. 63-132 and 63-133. The first time Mace-Catlin was made
aware that the State objected to the ownership of water right nos. 63-132 and 63-133 was in 2006
when the State filed an objection to those water right claims in the SRBA.

DATED this __ day of March, 2008.

By

Mel Carlson

. . 3 .
Sworn to and subscribed before me this /_ day of March, 2008.

o mea[;on“;sa.,,,% Notary P i ' daho
n‘iﬁ@?éwé%f@g"% Residing in é‘ SA , Idaho J
r-' oye . . . g f /
Rg. TARY My Commission Expires &«)L/ /
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CERTIFICATE OF SERVICE

I hereby certify that on this ﬁg‘ay of March, 2008, 1 served a true and correct copy of the

United States Department of Justice

Environment and Natural Resource Div.

550 West Fort Street, MSC 033
Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, 1daho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

Hart Davis Ditch Company
c/o S. Bryce Farris

PO Box 2773

Boise, Idaho 83701

foregoing document by U.S. mail, postage pre-paid to the following:

David J. Barber

State of [daho

P.O. Box 44449

Boise, Idaho 83711-4449

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, Idaho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali
919 South Linden Road
Eagle, Idaho 83616

Chief of Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, 1daho 83711-4449

J. 7-4)

Jon L. Gould
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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attomey General
Chief, Natural Resources Division

DAVID . BARBER (ISB #2597)
Deputy Attomey General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

N N S N N S e N N S

Subcase Nos. 63-00132, 63-00133, 63-00134,
63-00134A, 63-00134B, 63-00186A,
63-00186B, 63-17205, and 63-31772.

AMENDED NOTICE OF TAKING DEPOSITION OF
THE REPRESENTATIVE OF THE MACE-CATLIN
MUTUAL DITCH COMPANY INCORPORATED WHO
HAD PRIMARY RESPONSIBILITY FOR
PREPARATION OF THE NOTICES OF CLAIM FOR
THE MACE-CATLIN MUTUAL DITCH COMPANY
INCORPORATED

TO: MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED, AND ITS

ATTORNEYS OF RECORD:

Please take notice that the State of Idaho will take the deposition upon oral examination,

pursuant to LR.C.P. Rule 30(B)(6) of the person or persons designated by the Mace-Catlin

AMENDED NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE
MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED, WHO HAD PRIMARY
RESPONSIBILITY FOR PREPARATION OF THE NOTICES OF CLAIM FOR THE MACE-
CATLIN MUTUAL DITCH COMPANY INCORPORATED
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Mutual Ditch Company Incorporated as the representative of the Mace-Catlin Mutual Ditch
Company Incorporated , who had primary responsibility for preparation of the original notices of
claim for the Mace-Catlin Mutual Ditch Company Incorporated, and any amendments thereto.
The deposition will commence at 1:30 p.m. on February 26, 2008, at the offices of RINGERT
CLARK, Chtd., 433 South Third St., Boise ID 83701 before a certified court reporter or some
other officer authorized to administer oaths. The deposition will continue from day to day until
completed.
You are invited to attend and participate in the manner provided for in the Idaho Rules of
Civil Procedure.
Dated this 19" day of February 2008.
LAWRENCE G. WASDEN
Attorney General
CLIVE J. STRONG

Deputy Attorney General
Chief, Natural Resources Division

Kot [ ke,

W e [

DAVID J. BARBER /
Deputy Attomey General
Natural Resources Division

AMENDED NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE
MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED, WHO HAD PRIMARY
RESPONSIBILITY FOR PREPARATION OF THE NOTICES OF CLAIM FOR THE MACE-
CATLIN MUTUAL DITCH COMPANY INCORPORATED
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CERTIFICATE OF SERVICE

I certify that on this 19" day of February 2008, I caused to be served the original and/or
copy of this AMENDED NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE
OF THE MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED WHO HAD
PRIMARY RESPONSIBILITY FOR PREPARATION OF THE NOTICES OF CLAIM FOR
THE MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED on cach of the

following persons by the indicated method:

l. Original to:
Clerk of the District Court U.S. Mail, postage prepaid
Snake River Basin Adjudication E{ ?aéld ]?"]5:11\’61'}’
) +d Avenue Nort ederal Express
;25:;@%;01]116 ads ) Facsimile: (208) 736-212]
: . O Statehouse Mail
Twin Falls, 1D 83303-2707 e
2k Copies to the following persons:
Hart-Davis Ditch Company U.S. Mail, postage prepaid
Represented by: S ?3(11“1 Il)%h"@f}’
S. Bryce Farris e i i
: O Facsimile: (303)312-7379
g G CIfARK O Statehouse Mail
455 South Third St.
PO Box 2773

Boise, ID 83701-2773

United States Department of Justice

Environment and Natural Resource
Division

550 West Fort Street, MSC 033

Boise, ID 83724

ODOoOR

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303)312-7379
Statehouse Mail

O U.S. Mail, postage prepaid
IDWR Document Depository 0 Hand Delivery
PO Box 83720 O Fede_rall Express
Boise, ID 83720-0098 O Facsimile: __
N Statehouse Mail

AMENDED NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE
MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED, WHO HAD PRIMARY
RESPONSIBILITY FOR PREPARATION OF THE NOTICES OF CLAIM FOR THE MACE-
CATLIN MUTUAL DITCH COMPANY INCORPORATED
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Mace Catlin Mutual Ditch Company

U.S. Mail, postage prepaid

Incorporated % lI;Iaclild ]?%ivel'y
. , : ‘ederal Express
] Regleéemlzd Ol O Facsimile: (303) 312-7379
bl O Statehouse Mail
RINGERT CLARK
455 South Third St.
PO Box 2773
Boise, ID 83701-2773
Idaho Department of Parks and 0O U.S. Mail, postage prepaid
Betneation O Hand Delivery
- O Federal Express
]5365.7 V‘I/g”;;fl%““gs FYERIE O Facsimile: (303) 312-7379
o15€, X} Statehouse Mail
Ron Sali & Ron Sali Properties U.S. Mail, postage prepaid
Ron Sali Properties, Inc. g gagd Il)%l\’ ery
] y . Federal Express
MRZ’PICIS?:“‘?_ by: O Facsimile: (303) 312-7379
e WA [1 Statehouse Mail
GIVENS PURSELY

601 W. Bannock St.
PO Box 2720
Boise, ID 83701-2720

Ron Sali U.S. Malil, postage prepaid
PO Box 488 0 Hand Delivery
T ) O Federal Express

Boise, ID 83701-0488 O Facsimile: (303) 3127379
O Statehouse Mail

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N 9" St. Ste 200
Boise, Idaho 83702-5700

Ron Sali
100 N 9™ St. Ste 200
Boise, Idaho 83702-5700

O000OR

ODO00OR

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

AMENDED NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE
MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED, WHO HAD PRIMARY
RESPONSIBILITY FOR PREPARATION OF THE NOTICES OF CLAIM FOR THE MACE-
CATLIN MUTUAL DITCH COMPANY INCORPORATED
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M & M Court Reporting Service, Inc. O U.S. Mail, postage prepaid
421 West Franklin Street O Hand Delivery

: ) O Federal Express
eiseylD SfOIEno0 Facsimile: 345-8800

O Statehouse Mail

Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

oot J Cad

DAVID I. BARBE
Deputy Attorney General

AMENDED NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE
MACE-CATLIN MUTUAL DITCH COMPANY INCORPORATED, WHO HAD PRIMARY
RESPONSIBILITY FOR PREPARATION OF THE NOTICES OF CLAIM FOR THE MACE-
CATLIN MUTUAL DITCH COMPANY INCORPORATED
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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 63-00132, 63-00133, 63-00134,
63-00134A, 63-00134B, 63-00186A,

63-00186B, 63-17205, and 63-31772.

REPRESENTATIVE OF THE HART-DAVIS DITCH
COMPANY WHO HAD PRIMARY RESPONSIBILITY
FOR PREPARATION OF THE NOTICES OF CLAIM
FOR THE HART-DAVIS DITCH COMPANY

)
)
)
)
Case No. 39576 ) NOTICE OF TAKING DEPOSITION OF THE
)
)
)
)

TO: HART-DAVIS DITCH COMPANY, AND ITS ATTORNEYS OF RECORD:

Please take notice that the State of Idaho will take the deposition upon oral examination,
pursuant to LR.C.P. Rule 30(B)(6) of the person or persons designated by the Hart-Davis Ditch
Company as the representative of the Hart-Davis Ditch Company, who had primary
responsibilily for preparation of the original notices of claim for the Hart-Davis Ditch Conipany,
NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE HART-DAVIS
DITCH COMPANY, WHO HAD PRIMARY RESPONSIBILITY FOR PREPARATION OF

THE NOTICES OF CLAIM FOR THE HART-DAVIS DITCH COMPANY
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and any amendment thereto. The deposition will commence at 9:00 a.m. on February 26, 2008,
at the offices of M&M Court Reporting Service, 421 W. Franklin St. (Downtown), Boise 1D
83701 before a certified court reporter or some other officer authorized to administer oaths. The
deposition will continue from day to day until completed.
You are invited to attend and participate in the manner provided for in the Idaho Rules of
Civil Procedure.
Dated this 15 " day of February 2008.
LAWRENCE G. WASDEN
Attormmey General
CLIVE J. STRONG

Deputy Attorney General
Chief, Natural Resources Division

Koo I Dot

DAVID J. BARBE
Deputy Attorney {General
Natural Resources Division

NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE HART-DAVIS
DITCH COMPANY, WHO HAD PRIMARY RESPONSIBILITY FOR PREPARATION OF
THE NOTICES OF CLAIM FOR THE HART-DAVIS DITCH COMPANY
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CERTIFICATE OF SERVICE

I certify that on this 15™ day of February 2008, | caused to be served the ori ginal and/or
copy of this NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE
HART-DAVIS DITCH COMPANY WHO HAD PRIMARY RESPONSIBILITY FOR
PREPARATION OF THE NOTICES OF CLAIM FOR THE HART-DAVIS DITCH
COMPANY (DUCES TECUM) on each of the following persons by the indicated method:

1.

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

DOOON

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (208) 736-2121
Statehouse Mail

2, Copies to the following persons:
Hart-Davis Ditch Company U.S. Mail, postage prepaid
Represented by: S ?acllld Il)célvery
S. Bryce Farris i R s
[1 Facsimile: (303)312-7379
NG CLARK O Statehouse Mail
455 South Third St.
PO Box 2773
Boise, 1D 83701-2773
United States Department of Justice U.S. Mail, postage prepaid
Environment and Natural Resource 0 Hand Delivery
DTG [ Federal Express
550 West Fort Street, MSC 033 g g?gféﬁ;ﬂg; 12/3121'3;) 312-7379
Boise, [D 83724 -
O U.S. Mail, postage prepaid
IDWR Document Depository [0 Hand Delivery
PO Box 83720 S Federal Express
. " Facsimile:
EiGiSe; IRras20:0008 Statehouse Mail

NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE HART-DAVIS
DITCH COMPANY, WHO HAD PRIMARY RESPONSIBILITY FOR PREPARATION OF
THE NOTICES OF CLAIM FOR THE HART-DAVIS DITCH COMPANY
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Mace Catlin Mutual Ditch Company L1 U.S. Mail, postage prepaid
Incorporated gaé]d ]?‘%HV ery
. . ederal Express
Joiegleézﬁzd by: O Facsimile: (303) 312-7379
: . O Statehouse Mail
RINGERT CLARK
455 South Thard St.
PO Box 2773

Boise, ID 83701-2773
Idaho Department of Parks and
Recreation

5657 Warms Springs Avenue

Boise, ID 83716

}KOOOO

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

Ron Sali & Ron Sali Properties U.S. Mail, postage prepaid
Ron Sali Properties, Inc. E ga&’d ]?%ivery

. : . ederal Express
Miﬁf;ejsg’“éi;gﬁm_ O Facsimile: p(s 03) 312-7379

X , 0 Statehouse Mail

GIVENS PURSELY
601 W. Bannock St.
PO Box 2720

Boise, ID 83701-2720

Ron Sali
PO Box 488
Boise, 11> 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N 9™ St. Ste 200
Boise, Idaho 83702-5700

Ron Sali
100 N 9" St. Ste 200
Boise, Idaho 83702-5700

0000k OO0CkK

OO0OOR

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE HART-DAVIS
DITCH COMPANY, WHO HAD PRIMARY RESPONSIBILITY FOR PREPARATION OF
THE NOTICES OF CLAIM FOR THE HART-DAVIS DITCH COMPANY
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Chief of Natural Resource Division Not Applicable
Office of the Attomey General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

il e,

AYID I. BARBE
Deputy Attorney General

NOTICE OF TAKING DEPOSITION OF THE REPRESENTATIVE OF THE HART-DAVIS
DITCH COMPANY, WHO HAD PRIMARY RESPONSIBILITY FOR PREPARATION OF
THE NOTICES OF CLAIM FOR THE HART-DAVIS DITCH COMPANY
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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attormey General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 63-132, 63-133, & 63-134
IDP&R’S AMENDED LIST OF WITNESSES

Case No. 39576

e S e’ N M’ N N’ e

The State of Idaho, Department of Parks and Recreation, hereinafter the “IDP&R,”
through counsel, submits the following List of Witnesses that it may call during its case in chief.

David Ricks, IDP&R.

James Thomas, IDP&R.

Ron Howerton, Consultant.

Charles C. Smith, Consultant.

IDP&R’S AMENDED LIST OF WITNESSES Page 1



DATED this 3™ day of January 2008.

IDP&R’S AMENDED LIST OF WITNESSES

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

Ko 20 ol
BAVIDT. BARBE

Deputy Attorney Géneral
Natural Resources Division

Page 2



copies of the IDP&R’S AMENDED LIST OF WITNESSES o

CERTIFICATE OF SERVICE

I certify that on this 3 day of January 2008, I caused to be served the original and

indicated methods:

1

IDP&R’S AMENDED LIST OF WITNESSES

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Copies to

Special Master Ted Booth
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Mace-Catlin Mutual Ditch Company

Incorporated
Represented by:

Jon Gould

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

United States Department of Justice
Environment and Natural Resource

Division
550 West Fort Street, MSC 033
Boise, ID 83724

[0 U.S. Mail, postage prepaid
OHand Delivery

O Federal Express
Facsimile: (208) 736-2121
[ Statehouse Mail

0 U.S. Mail, postage prepaid
O Hand Delivery
O Federal Express
X1 Facsimile: (208) 736-2121
O Statehouse Mail

X1 U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express

O Facsimile:

[0 Statehouse Mail

Xl U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express

O Facsimile:

O Statehouse Mail

X U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express

O Facsimile: (303)312-7379
O Statehouse Mail

n the following persons by the

Page 3



IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Idaho Department of Parks and
Recreation

5657 Warms Springs Avenue

Boise, ID 83716

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720

Ron Sali
PO Box 488
Boise, ID 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N 9™ St. Ste 200
Boise, Idaho 83702-5700

Ron Sali
919 South Linden Rd.
Eagle, Idaho 83616

IDP&R’S AMENDED LIST OF WITNESSES

KROOOO KOOOO

Ooo00o

OoOo0oox OO000x O000K

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

Page 4



Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

7/1./ / 4{/ sy

AVID 1. BARBER /
Deputy Attomey General

IDP&R’S AMENDED LIST OF WITNESSES Page 5
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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

RECEIVED
IAN 0% 2008
DEPARTMENTOF

‘NATERRESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

)
)
)
)
Case No. 39576 )
)
)
)

Subcase Nos. 63-132, 63-133, & 63-134

IDP&R’S AMENDED LIST OF WITNESSES

The State of Idaho, Department of Parks and Recreation, hereinafter the “IDP&R,”

through counsel, submits the following List of Witnesses that it may call during its case in chief.

David Ricks, IDP&R.
James Thomas, IDP&R.
Ron Howerton, Consultant.

Charles C. Smith, Consultant.

IDP&R’S AMENDED LIST OF WITNESSES

Page 1



DATED this 3™ day of January 2008.

LAWRENCE G. WASDEN
Attorney General

CLIVEJ. STRONG
Deputy Attorney General
Chief, Natural Resources Division

Ko 20 T il
BAVIDT. BARRE

Deputy Attorney Géneral
Natural Resources Division

WP&R’SAMENDED LIST OF WITNESSES Page 2



Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

Aoyt ol
AVID J. BARBER /

Deputy Attomey General

IDP&R’S AMENDED LIST OF WITNESSES Page 5
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i

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA NOTICE SETTING HEARING

Case No. 39576

SUBCASE NOS: 63-00132 63-00133
63-00134 63-00134A 63-00134B
63-00186A 63-00186B 63-17205
63-31772

Please be advised that Special Master THEODORE R BOOTH
has set for hearing the CONTINUE HEARING ON MOTION TO MODIFY TRIAL
SCHEDULING ORDER.

FRIDAY, DECEMBER 21, 2007 at 10:30 AM (MT)

SRBA

DISTRICT COURT

253 3RD AVENUE NORTH
TWIN FALLS, ID

Parties may participate by telephone by dialing the number
225-383-1099 and when prompted entering the code 675342.

Dated: DECEMBER 14, 2007

/S/ DIANA R DELANEY
Deputy Clerk
Snake River Basin Adjudication

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098 Page 1 12/14/07



CERTIFICATE OF MAILING

I Certify that a true and correct copy of the NOTICE SETTING
HEARING was mailed on DECEMBER 14, 2007 , with sufficient
first-class postage to the following:

MACE CATLIN DITCH CO
Represented by:

JON C GOULD

RINGERT CLARK CHARTERED

PO BOX 2773

BOISE, ID 83701

RON SALI

RON SALI & RON SALI PROPERTIES

RON SALI PROPERTIES INC
Represented by:

MICHAEL C CREAMER

601 W BANNOCK ST

PO BOX 2720

BOISE, ID 83701-2720

Phone: 208-388-1200

STATE OF IDAHO DEPARTMENT OF
Represented by:

NATURAL RESOURCES DIV CHIEF

STATE OF IDAHO

ATTORNEY GENERAL'S OFFICE

PO BOX 44449

BOISE, ID 83711-4449

HART-DAVIS DITCH CO INC
Represented by:

S. BRYCE FARRIS

455 S THIRD ST

PO BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-4591

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

RON SALI PROPERTIES INC
PROFIT SHARING PLAN

100 N 9TH STE 200
BOISE, ID 83702-5700
Phone: 208-344-4224

RON SALI

919 S LINDER RD
EAGLE, ID 83615-5513

(Notice Setting Hearing) /S/ DIANA R DELANEY

Page 2 12/14/07 Deputy Clerk
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VATERT

(e e

T ST nEp o
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT -
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

fn Re SRBA ) Suboase 63-00132, 63-00133, 63-00134, 63-00134A,
) 63-00134B, 63-001864, 63-00186B, 63-17205, and
) 6331772
)

Case No. 39576 5 SECOND SUPPLEMENTAL TRIAL
) SCHEDULING ORDER
)
)

This matter came before the Speeial Master at the continued Hearing on Motion To
Modify Supplemental Trial/Scheduling Order held on December 21, 2007. The following dates

shall govern the conduct of these subcases through trial:

January 7, 2008 5:00 PM Disclosure of Witnesses. Disclosure of all witnesses,
whether lay or expert, shall be completed by this deadline.
All non-disclosed witnesses, except impeachment
witnesses, shall be excluded from testifying in the trial
umless permitted by the Special Master in the inferests of
justice. LR.C.P. 16(e)}6)(}).

February 29,2008  5:00 PM Discovery Served and Responses Completed. Deadline
for completion of all discovery, meaning that all discovery
is served and response is complete, including the taking of
depositions of lay and expert witnesses, all interrogatories,
request for production/inspections and admissions. Motions
to compel should be filed accordingly so as to
accomutodate this deadline.

March 14, 2008 5:00 PM Deadline for Motions for Summary Judgment, Any
party moving for summary judgment shall file a motion
therefor no later than this deadline. Memorandums and
affidavits in support or motions for summary judgment
shall be filed contemporaneously therewith.

SECOND SUPFLEMENTAL TRIAL SCHEDULING ORDER Page~1



DEC.21.28@7 1i@:d7AM

April 14, 2008

April 25, 2008

May 6, 2008

June 24, 2008

June 30, 2008

Avgust 6,1 ¢
2008

ID ATTY GEN.NOT RES NO. A1 P

5:00 PM

5:00 PM

5:00 PM

5:00 PM

5:00 PM

9:00 AM

Summary Jadgment Response Briefs Due.  Any
responsive briefs and affidavits shall be filed by this
deadline.

Summary Judgment Reply Briefs Due. Any reply brief
shall be filed by this deadline.

Hearing op Motion for Summary Judgment,

Motions for summary judgment sball be heard by this
deadline. The moving party should contact the clerk of the
Court to arrange for a time and location for oral argument
on summary judgment.

Pre-Trial Memorandum and Service of Exkibits. Either
party may, but is not required, to file a pre-trial
memorandum, which may include the matters set forth in
I.R.C.P. 16(e). Each party shall serve by this date on the
other pasties a copy of the party’s exhibits and shall file 2
Notice of Service of Exhibits with the District Court.

Final Pre-Triz) Conference. Pursuant to LR.P. 16, a final
pre-trial conference will be held at the Snake River Basin
Adjudication Courthouse, 253 3 Avenue North, Twin
Falls, Idaho, Parties may participate by telephone by
dialing 225-383-1099 and when prompted entering the
code 675342, !

Trial. The trial in these subcases will begin on
2008 at 9:00 AM and shall continye each day thereafter
until complete. The trial will be held at the Idaho Supreme
Court Building, 451 West State Street, Boise, Idaho, in the
lower-level conference room.

DATED this 7] day og&a&&aooz

=

=2 Sﬂfyﬁ;% :

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication

SECOND SUPPLEMENTAL TRIAL SCHEDULING ORDER Fage-2






CERTIFICATE OF MAILING

I certify that a true and correct copy of the SECOND SUPPLEMENT
TRIAL SCHEDULING ORDER was mailed on December 28, 2007, with
sufficient first-class postage to the following:

MACE CATLIN DITCH CO
Represented by:

JON C GOULD

RINGERT CLARKX CHARTERED

PO BOX 2773

BOISE, ID 83701

RON SALI

RON SALI & RON SALI PROPERTIES

RON SALI PROPERTIES INC
Represented by:

MICHAEL C CREAMER

601 W BANNOCK ST

PO BOX 2720

BOISE, ID 83701-2720

Phene: 208-388-1200

STATE OF IDAHO DEPARTMENT OF
Represented by:

NATURAL RESOURCES DIV CHIEF

STATE OF IDAHO

ATTORNEY GENERAL'S OFFICE

PO BOX 44449

BOISE, ID 83711-4449

HART-DAVIS DITCH CO INC
Represented by:

S. BRYCE FARRIS

455 8 THIRD ST

PO BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-4591

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

RON SALI PROPERTIES INC
PROFIT SHARING PLAN

100 N 9TH STE 200
BOISE, ID 83702-5700
Phone: 208-344-4224

RON SALI
918 S LINDER RD
EAGLE, ID 83615-5513

2ND SUPPLEMENTAL TRIAL SCHEDULING ORDER
Page 1 12/28/07 FILE COPY FOR 00209

Deputy Clerk =



S. BRYCE FARRIS (ISB #5636) UEC B3 ZSE”"‘
RINGERT CLARK CHARTERED DEPARTMENT O

455 S. Third, P. O. Box 2773 VATER RESOURCES

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NO. 63-132, 63-00133,
63-00134, 63-00134A, 63-00134B,
63-00186A, 63-00186B, 63-17205, and

63-31772

Case No. 39576

MOTION TO MODIFY SUPPLEMENTAL
TRIAL / SCHEDULING ORDER

i g N N N N N

COMES NOW Hart-Davis Ditch Company (Hart-Davis), by and through its counsel of
record, Ringert Clark Chartered, and moves this Court to modify the Scheduling Order in the above-
captioned matter, more specifically, to extend the time for filing and hearing summary judgment

motions.
.
DATED this *SCZ day of November, 2007.

RINGERT CLARK CHARTERED

7

> -

#~~ .
= = P

S e
S Blycc Farris
Attorney for Hart-Davis Ditch Company

e

D¥ie

MOTION TO MODIFY SUPPLEMENTAL TRIAL / SCHEDULING ORDER - Page 1



CERTIFICATE OF MAILING

[ hereby certify that service of the within and foregoing document was made this 30" day of
November, 2007, by mailing a copy thereof, postage prepaid, to each of the parties listed below.

State of Idaho Department of Parks and Recreation
5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali and Ron Sali Properties
Represented by:

Michael C. Creamer

601 W. Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9" Street, Ste. 200
Boise, Idaho 83702-5700

State of Idaho

Department Natural Resources
P.O. Box 44449

Boise, Idaho 83711-4449

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Mace Catlin Ditch Company

c/o Bob Kell

1820 Mace Road

Eagle, Idaho 83616 7
S

jc;'l",‘
S. Bryce Farris

MOTION TO MODIFY SUPPLEMENTAL TRIAL / SCHEDULING ORDER - Page 2
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JON C. GOULD (ISB #6709) Noy gg .,
RINGERT CLARK CHARTERED DEP4g, s
455 S. Third, P. O. Box 2773 WaTeaHENT
. RRESIR-
Boise, Idaho 83701-2773 IRCES

Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Mace-Catlin Mutual Ditch Company
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NO. 63-132 and 63-133

Case No. 39576 MACE-CATLIN DITCH COMPANY"’S
ANSWERS TO STATE OF IDAHO’S
FIRST SET OF DISCOVERY REQUESTS

A T A N SR Wt S

The Mace-Catlin Mutual Ditch Company (Mace-Catlin), by and through its counsel of
record, Ringert Clark Chartered, and hereby responds to the State of Idaho’s First Set of Discovery
Requests to Mace-Catlin Ditch Company, pursuant to Rules 26, 33 and 34 of the Idaho Rules of
Civil Procedure.

GENERAL OBJECTIONS

1. Mace-Catlin has not completed its own investigations and/or discovery. Accordingly,
the answers that follow are based upon the best knowledge, information and belief of Mace-Catlin
at this time. Mace-Catlin reserves the right to make any further answers if it appears that any
omission or error has been made in connection with these answers or that more accurate information
is or has become available. These answers are made without prejudice to Mace-Catlin’s right to use

in later discovery or to present at trial, such evidence as may later be discovered or evaluated.

MACE-CATLIN DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF
DISCOVERY REQUESTS - 1 N r:j)



2. Mace-Catlin objects to the definitions and instructions to the extent that they purport
to require discovery answers beyond that required under the Idaho Rules of Civil Procedure. These
answers are provided in accordance with the Idaho Rules of Civil Procedure irrespective of any
definitions and instructions that may accompany these interrogatories.

3. These answers are made subject to all objections as to competence, relevance,
materiality, and admissibility. These answers are subject to all objections that would require the
exclusion of any statement, material, or information herein provided if such request were asked of
or any statement, material, or information provided were made by witnesses present and testifying
at the formal hearing or trial on this matter. All such objections are reserved and may be interposed
at the time of the hearing or trial on this matter.

4, Mace-Catlin specifically objects to these discovery requests to the extent that they
seek information protected by the attorney-client privilege, the attorney work product doctrine, and
the rules governing the discovery of facts of experts as set forth in Rule 26(b)(4), Idaho Rules of
Civil Procedure. This objection is intended to apply to all of the discovery requests that seek such
information and will not be repeated specifically for each interrogatory to which it applies. Mace-
Catlin has, to the extent possible, construed each interrogatory as requesting only information and/or
documents not subject to any applicable protection.

S No incidental or implied admissions are intended. The fact that Mace-Catlin has
responded to any discovery request or part thereof should not be taken as an admission that Mace-
Catlin accepts that the discovery request or the response or objection thereto constitutes admissible

evidence. The fact that Mace-Catlin has responded to all or part of a request is not intended to and

MACE-CATLIN DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF
DISCOVERY REQUESTS - 2




shall not be construed to be a waiver by Mace-Catlin of all or part of any objection to other requests.
Mace-Catlin’ answers to any discovery requests herein do not constitute a waiver of Mace-Catlin’
right to object to any future additional or supplemeﬁtal requests regarding the same or similar
matters.

REQUEST FOR ADMISSION NO. 1: Please admit that Attachment I is a true and correct

copy of the Articles of Incorporation of the Mace-Catlin Mutual Ditch Company.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Admit

INTERROGATORY NO. 1: If you deny, in whole or in part, Request for Admission No.

1, then describe in detail the factual and legal basis for your denial.

ANSWER TO INTERROGATORY NO. 1: N/A
REQUEST FOR PRODUCTION NO. 1: If you deny, in whole or in part, Request for

Admission No. 1, please produce a true and correct copy of the Articles of Incorporation of the
Mace-Catlin Mutual Ditch Company.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: N/A

REQUEST FOR ADMISSION NO. 2: Please admit that the Mace-Catlin Ditch Company

was incorporated on April 22, 1999.

RE NSE TO T FOR ADMISSION NO. 2: Admit

INTERROGATORY NO. 2: If you deny, in whole or in part, Request for Admission No.
2, then describe in detail the factual and legal basis for your denial.

ANSWER TO INTERROGATORY NO. 2: N/A
INTERROGATORY NO. 3: Please identify the present address and telephone number for

MACE-CATLIN DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF
DISCOVERY REQUESTS - 3




the person listed in Attachment I as “Rod Wagner.”

ANSWER TO INTERROGATORY NO. 3: Mace-Catlin does not know Roger Wagner’s

present address and telephone number.

INTERROGATORY NO. 4: Please identify the present address and telephone number for

the person listed in Attachment I as “James Worton.”

ANSWER TO INTERROGATORY NO. 4: Mace-Catlin does not know James Worton’s

present address and telephone number.

INTERROGATORY NO. 5: Please identify the present address and telephone number for

the person listed in Attachment I as “Charles Lobdell.”

ANSWER TO INTERROGATORY NO. 5: Mace-Catlin does not know Charles Lobdel’s]

the present address and telephone number.
INTERROGATORY NO. 6: Describe the owners of water right no. 63-132 immediately
prior to the incorporation of the Mace-Catlin Mutual Ditch Company on April 22, 1999.
ANSWERTO INTERROGATORY NO. 6: Objection to the extent this Interrogatory calls
for a legal conclusion. Notwithstanding said objection and without waiving the same, water right
1n0. 63-132 was owned by Mace-Catlin Ditch Company immediately prior to April 22, 1999.
INTERROGATORY NO. 7: Describe the ownership percentage of each owner of water
right no. 63-132 described in Interrogatory No. 6.

ANSWER TO INTERROGATORY NO. 7: Objection to the extent this Interrogatory calls

for a legal conclusion. Notwithstanding said objection and without waiving the same, water right

no. 63-132 was wholly owned by Mace-Catlin immediately prior to April 22, 1999.

MACE-CATLIN DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF
DISCOVERY REQUESTS - 4




REQUEST FOR PRODUCTION NO. 2: Produce all documents that evidence a transfer

of the water right ownership from the owners described in Interrogatory No. 6 to the Mace-Catlin
Mutual Ditch Company.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: Discovery is ongoing. At this

time said documents include corporate documents and minutes of Mace-Catlin, the water right file
held by the Idaho Department of Water Resources, the records of the District 63 watermaster, and
all assessment notices and payments by the State of Idaho to Mace-Catlin. Exhibit 1 contains the
By-Laws of Mace-Catlin Mutal Ditch Company, Incorporated. The Mace-Catlin “record book,”
which contains meeting minutes from 1965 to 1982, is available for your review by request to
Ringert Clark Chartered, care of Jon C. Gould. All recent assessment notices and payments by the

State of Idaho to Mace-Catlin can be provided to you upon request

REQUEST FOR PRODUCTION NO. 3: Produce all documents upon which the Mace-
Catlin Ditch Company relies for the existence of water right no. 63-132.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Objection. This request is
burdensome and will not lead to the discovery of admissible evidence. The existence of water right
no. 63-132 is not in question. Notwithstanding said objection and without waiving the same, see
Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 4: Produce all documents upon which the Mace-

Catlin Ditch Company relies for its ownership of water right no. 63-132.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: See Response to Request for

Production No. 2.
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REQUEST FOR PRODUCTION NO. 5: Produce all documents that the Mace-Catlin
Ditch Company possesses that evidence beneficial water for water right no. 63-132. This production
should include records that predate the existence of the Mace-Catlin Ditch Company and that post
date its creation on April 22, 1999.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: See Response to Request for
Production No. 2.

REQUEST FOR ADMISSION NO. 3: Please admit that the Mace-Catlin Ditch Company

does not have any documents that evidence a transfer of any portion of the ownership of water right
no. 63-132 from the State of Idaho to the Mace-Catlin Ditch Company.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Mace-Catlin conditionally admits

this request because, with the exception of being a shareholder of Mace-Catlin, the State of Idaho
has never owned, nor claimed any ownership, of any portion of water right no. 63-132 and thus there
would be no documents evidencing a transfer of ownership from the State of Idaho, of that which
it did not own nor claim to own, to Mace-Catlin.

REQUEST FOR PRODUCTION NO. 6: If you deny, in whole or in part, Request for

Admission No. 3, produce all documents supporting your answer.
RESPONSE TO R PROD N NO. 6: N/A.
INTERROGATOQRY NO. 8: Describe the owners of water right no. 63-133 immediately
prior to the incorporation of the Mace-Catlin Mutual Ditch Company on April 22, 1999,

ANSWER TO INTERROGATORY NO. 6: Objection to the extent this Interrogatory calls

for a legal conclusion. Notwithstanding said objection and without waiving the same, water right
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no. 63-132 was owned by Mace-Catlin Ditch Company immediately prior to April 22, 1999.
INTERROGATORY NO. 9: Describe the ownership percentage of each owner of water
right no. 63-133 described in Interrogatory No. 8.

ANSWER TO INTERROGATORY NO. 9: Objection to the extent this Interrogatory calls

for a legal conclusion. Notwithstanding said objection and without waiving the same, water right
n0. 63-133 was wholly owned by Mace-Catlin Ditch Company immediately prior to April 22, 1999.

REQUEST FOR PRODUCTION NQ. 7: Produce all documents that evidence a transfer

of the water right ownership from the owners described in Interrogatory No. 8 to the Mace-Catlin
Mutual Ditch Company.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Discovery is ongoing. At this

time said documents include corporate documents and minutes of Mace-Catlin, the water right file
held by the Idaho Department of Water Resources, the records of the District 63 watermaster, and
all assessment notices and payments by the State of Idaho to Mace-Catlin. Exhibit 1 contains the
By-Laws of Mace-Catlin Mutal Ditch Company, Incorporated. The Mace-Catlin “record book,”
which contains meeting minutes from 1965 to 1982, is available for your review by request to
Ringert Clark Chartered, care of Jon C. Gould. All recent assessment notices and payments by the
State of Idaho to Mace-Catlin can be provided to you upon request

REQUEST FOR PRODUCTION NO. 8: Produce all documents upon which the Mace-

Catlin Ditch Company relies for the existence of water right no. 63-133.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Objection. This request is

burdensome and will not lead to the discovery of admissible evidence. The existence of water right
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no. 63-133 is not in question. Notwithstanding said objection and without waiving the same, see
Response to Request for Production No. 7.

REQUEST FOR PRODUCTION NO. 9: Produce all documents upon which the Mace-

Catlin Ditch Company relies for its ownership of water right no. 63-133.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: See Response to Request for

Production No. 7.

REQUEST FOR PRODUCTION NO. 10: Produce all documents that the Mace-Catlin

Ditch Company possesses that evidence beneficial water for water right no. 63-133. This production
should include records that predate the existence of the Mace-Catlin Ditch Company and that post

date its creation on April 22, 1999.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: See Response to Request for

Production No. 7.

REQUEST FOR ADMISSION NO. 4: Please admit that the Mace-Catlin Ditch Company
does not have any documents that evidence a transfer of any portion of the ownership of water right
no. 63-133 from the State of Idaho to the Mace-Catlin Ditch Company.

RESPONSE TO REQUEST FORADMISSION NO. 4: Mace-Catlin conditionally admits

this request because, with the exception of being a shareholder of Mace-Catlin, the State of Idaho
has never owned, nor claimed any ownership, of any portion of water right no. 63-133 and thus there
would be no documents evidencing a transfer of ownership from the State of Idaho, of that which

it did not own nor claim to own, to Mace-Catlin.

REQUEST FOR PRODUCTION NO. 11: If you deny, in whole or in part, Request for
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Admission No. 4, produce all documents supporting your answer.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: N/A.

REQUEST FOR PRODUCTION NO. 12: Produce the bylaws, minutes, and corporate

books of the Mace-Catlin Ditch Company for inspection and copying.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Please see the attached

documents. Additional minutes or records will be made available at a mutually agreed time and place
for inspection and copying.

INTERROGATORY NO. 10: Please identify each and every person whom you expect to

call as a fact witness in the trial of this matter and state the substance of the facts upon which the
person is expected to testify.

ANSWER TO INTERROGATORY NO., 10: Discovery is ongoing and Mace-Catlin has

not determined the witnesses it may call at any hearing or trial for this matter.

INTERROGATORY NO. 11: Please identify each and every person whom you know has
knowledge about water right no. 63-132.

ANSWER TO INTERROGATORY NO, 11: Discovery is ongoing and Mace-Catlin has
not determined each and every person whom may have knowledge about this matter this matter.
Such persons may include: (1) Mace-Catlin Manager Mel Carlson; (2) Mace-Catlin Board member
Bob Kell; (3) Mace-Catlin shareholders; (4) personnel for the Idaho Department of Water Resources,
including, but not limited to Mel Shulte and Jan Schurte; (5) employees for the State of Idaho,
including, but not limited to employees for the State of Idaho Parks Department and/or Eagle Island

Park; and (6) Lee Sisco, the current watermaster for the Boise River. Plaintiff will supplement this

MACE-CATLIN DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF
DISCOVERY REQUESTS - 9



response as necessary.
INTERROGATORY NO. 12: Please identify each and every person whom you know has
knowledge about water right no. 63-133.

ANSWER TO INTERROGATORY NO. 12: Discovery is ongoing and Mace-Catlin has

not determined each and every person whom may have knowledge about this matter this matter.
Such persons may include: (1) Mace-Catlin Manager Mel Carlson; (2) Mace-Catlin Board member
Bob Kell; (3) Mace-Catlin shareholders; (4) personnel for the Idaho Department of Water Resources,
including, but not limited to Mel Shulte and Jan Schurte; (5) employees for the State of Idaho,
including, but not limited to employees for the State of Idaho Parks Department and/or Eagle Island
Park; and (6) Lee Sisco, the current watermaster for the Boise River. Plaintiff will supplement this
TESpONSe as necessary.

INTERROGATORY NO. 13: Please identify each and every person whom you expect to

call as an expert witness in this matter. For each such person identify, please state the subject matter
on which the expert is expected to testify, the substance of the opinions to which the expert is
expected to testify, and the underlying facts and data upon which the expert opinions are based.

ANSWER TO INTERROGATORY NO. 13: Discovery is ongoing and Mace-Catlin has
not determined or retained an expert witness in this matter. Mace-Catlin will supplement this
response as necessary.

REQUEST FOR PRODUCTION NO. 13: Produce every document or tangible item that

you intend to offer as an exhibit in the trial of this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Discovery is ongoing and
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Mace-Catlin has not determined what if any exhibits it may offer at any hearing or trial for this
matter. Mace-Catlin will supplement this response as necessary.

REQUEST FOR PRODUCTION NO. 14: For each person identified in your response to

Interrogatory no.13, please produce: (1) a curriculum vitae or resume, including a list of publications
authored by that person, if any, as well as any other information which would demonstrate the
person’s knowledge or qualifications to state the facts or express the opinions to which the person
is expected to testify; and (2) all documents containing or evidencing the underlying facts or data
described in your response to Interrogatory No. 13.

RESPONSE TO REQUEST FOR PRODUCTION NO. 14: See response to Interrogatory
No. 13.

INTERROGATORY NO. 14: Identify all persons who assisted in the preparation of the
Mace-Catlin Ditch Company’s responses to these Interrogatories, Request for Admission and
Requests for Production.

ANSWER TO INTERROGATORY NO. 14: Mel Carlson.

P/

DATED this __» ~ day of November, 2007.

RINGERT CLARK CHARTERED

/

wa Py
- /7 ,1;-:,-\,4(/

Jon C. Gould
Attorney for Mace-Catlin Ditch Company
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CERTIFICATE OF SERVICE

I hereby certify that on this 2 day of November, 2007, I served a true and correct copy of
the foregoing document by U.S. mail, postage pre-paid to the following;

United States Department of Justice David J. Barber

Environment and Natural Resource Div. State of Idaho

550 West Fort Street, MSC 033 P.O. Box 44449

Boise, Idaho 83724 Boise, Idaho 83711-4449

IDWR Document Depository Idaho Department of Parks

P.O. Box 83720 and Recreation

Boise, Idaho 83720-0098 5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali & Ron Sali Properties Ron Sali

Ron Sali Properties, Inc. P.O. Box 448

Represented by:
Michael C. Creamer

Boise, Idaho 83701-0488

Givens Pursley Ron Sali

P.O. Box 2720 100 N. 9" Street, Ste. 200

Boise, Idaho 83701-2720 Boise, Idaho 83702-5700

Ron Sali Properties, Inc. Chief of Natural Resource Division
Profit Sharing Plan Office of the Attorney General

100 N. 9™ Street, Ste. 200 State of Idaho

Boise, Idaho 83702-5700 P.O. Box 44449

Boise, Idaho 83711-4449

4_ /’,‘f_ﬂ/{f/

Jon C. Gould
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BY-LAWS
OF

MACE-CATLIN MUTUAL DITCH COMPANY, INCORPORATED

ARTICLE I
MEETINGS OF THE SHAREHOLDERS

SECTION 1. Shareholders’ meetings shall be held at Eagle, Ada County,
Idaho, or they may be held at such other place or places as shall be
determined from time to time by the Board of Directors, and the place at
which such meetings shall be held will be stated in the notice and call for

such meetings.

SECTION 2. The annual meeting cf the shareholders shall be held,
commencing after the initial meeting of the incorporators of March 24,
1999, on the first Monday in the month of March. At this meeting, the
directors for the year shall be elected, the officers shall present their
annual reports and such other business may be transacted or may come before

the meeting.

SECTION 3. At each regular or special shareholders’ meeting, each
shareholder shall be entitled to one vote, either in person or by proxy,
for each share of voting stock standing registered in his or her name at
the time of the closing of the transfer books for said meeting and shall
have the right to a single vote for each of as many persons as there are
directors to be elected.

In voting for the election of directors, each shareholder shall have the
right to vote the number of shares of stock owned by him or her of record
for each of as many persons as there are directors to be elected or to
cumulate said shares and give one candidate as many votes as the number of
directors multiplied by the number of his or her shares of stock shall
equal, or to distribute them on the same principal among as many candidates
as he shall see fit: and such directors shall not be elected in any other

manner.
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However, when property receiving water by reason of the Stewart Decree
or any portion thereof is subdivided into two (2) or more parcels or
results in a subdivision development and the resulting parcels are less
than 5 acres in size, such development or land area shall be represented by
a single authorized delegate. The number of shares associated with said
subdivided or developed land area shall never exceed the number as shown in
Article II, Section 8 herein and shall be divided equally among those
individuals having an interest in said subdivision development or land
area. Said single delegate shall serve as proxy and represent the
collective interests of all individuals having an interest in said
subdivision development or land area and shall vote each interested party’s

shares as stipulated by said shareholder.

SECTION 4. Except tc the extent prohibited by law, each shareholder
entitled to vote may be represented at any reqular or special meeting of
shareholders by a duly executed proxy which shall be in writing and
properly signed, but shall require no other attestation. No proxy shall be
recognized unless executed within eleven months of the date of the meeting
at which it is presented and the Secretary shall duly note in the minutes
of the meeting the names of those shareholders represented by proxy and
their respective proxy’s name. No officer, director or employee of the
corporation shall act as proxy for any other person at any meeting of the

shareholders.

SECTION 5. A complete list of the shareholders entitled to vote at the
ensuing election, arraigned in alphabetical order, shall be prepared by the
Secretary at least five days before the meeting at which such election is
to occur, and during the usual hours of business, and during the whole time
of said election, shall be open to examination of any shareholder, and said
list will for all purposes establish who is a shareholder and how many
votes such shareholder is entitled to exercise.

Further, said list shall be final and not subject to change except by

majority vote of the Board of Directors.
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SECTION 6. Special meetings of the shareholders may be held whenever
called by the Board of Directors, or by a majority of the members thereof,
or by the President, and shall be called by the President or Vice President
upon the request in writing of at least 40 percent of shareholders of the
Corporation entitled to vote at such meeting. Calls for special meetings
shall state the time, place and object or objects thereof, and no business
other than that specified in the call shall be considered at any such

meeting.

SECTION 7. A written or printed notice of every regular or special
meeting of shareholders stating the time and place, and in case of special
meetings, the objects thereof, shall be prepared and mailed by the
Secretary, postage prepaid, to the last known post office address of each
shareholder at least ten days before the date of any such meeting.

Notice of the time, place and purpose of any meeting of the shareholders
shall not be required to be given to any shareholder who shall attend such
meeting, in person or by proxy; and if any shareholder, in writing, filed
with the records of the meeting, either before or after the holding
thereof, shall waive notice of any shareholders’ meeting, notice thereof
need not be given to him. No notice of an adjourned meeting of the

shareholders need be given.

SECTION 8. Except as may otherwise be provided by the Articles of
Incorporation, a quorum at any annual or special meeting shall consist of
those shareholders who are represented in person or by proxy, as provided
by Section 42-2401, Idaho Code, subject to the limitations of Section 30-1-
140 Idaho Code.

ARTICLE II
SHARES

SECTICN 1. Except as set forth in Article I, Section 3, each individual
property owner, corporation or agency who has irrigation rights determined

by the Stewart Decree as administered by the State.of Idaho, Department of
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Water Resources or who has been allotted storage space in Lucky Peak
Reservoir under that certain contract between the United States of America,
Bureau of Reclamation and Eagle Island Water Users Association, who is a
member in good standing thereof, shall be entitled to purchase one (1)
share of stock for each and every acre under irrigation upon payment in

cash of the sum of one ($1.00) dollar per share in United States currency.

SECTION 2. The Corporation shall operate and maintain a canal system for
the benefit of its shareholders for the delivery of irrigation and stock
water to its shareholders. It shall be the shareholders’ responsibility to
provide the funds necessary and sufficient to the Corporation for its
ordinary and usual operation and maintenance eXpenses. Said expenses shall
be determined by the Board of Directors at its annual meeting or at a
special meeting called for herein. Assessments for each shareholder shall
be made by the Secretary/Treasurer and approved by the Board of Directors
prior to being mailed via first class United States postage to each
shareholder. Assessments shall become immediately due and payable to the

Corporation upon the receipt of said assessment by each shareholder.

SECTION 3. Each shareholder’s assessment shall be prorated based upon
the number of acres each shareholder has under irrigation. The assessment
shall include any water shareholder has used either by decreed rights as
determined by the Department of Water Resources or from Lucky Peak
Reservoir storage rights as provided for in that certain agreement between

the Bureau of Reclamation and Eagle Island Water Users Association.

SECTION 4. The shareholders shall notify the Watermaster of District 63,
the amount of water, stored or otherwise, that they will require, either
individually, or in groups, as the irrigation season progresses. The notice
to the Watermaster shall be given in sufficient time to allow the
Watermaster to deliver the water demanded. The Watermaster shall not be
obligated to deliver water unless the demand for water shall be accompanied

with sufficient payment therefor and as provided in these By-Laws.
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SECTION 5. All shareholders of stock shall be subject to assessment in
accordance with the laws of the State of Idaho for paying of storage space
in Lucky Peak Reservoir subject to the terms of that certain contract
between Eagle Island Water Users Association and the United States of
America, Bureau of Reclamation; and for the other necessary expenses of the

Corporation.

SECTION 6. Each shareholder of the Corporation whose stock has been paid
for in full, shall be entitled to a certificate, or certificates, showing
the amount of stock of the Corporation standing on the books in his name.
Stock certificates shall be issued in numerical order from the Stock
Certificate Book, shall bear the serial number and date of issuance, shall
be signed by the President and Secretary, shall have affixed thereto the
seal of the Corporation, and subject to statutory requirements, shall be in
the form prescribed by the Board of Directors. A full record including the
name and number of each certificate of stock, as issued, shall be duly

recorded by the Secretary in the official Stock Certificate Book.

SECTION 7. Transfers of stock shall be made only upon the transfer books
of the Corporation, kept at the office of the Corporation or respective
transfer agents designated to transfer the stock, and before a new
certificate is issued the old certificates shall be surrendered for
cancellation. Before a new certificate is issued, all assessments against
the shares therein represented must be fully paid. The secretary shall be
allowed a fee of five dollars (US) to be paid by the party making the

transfer.
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SECTION 8. The following individuals that have irrigation rights as
described herein are listed below together with the number of acres each

S

has under irrigation.

OWNER ACRES SHARES
1. Jim Warren 100 100.0
2. Steve Rambo 2 2.0
3. Barry Peters 17.5 17.5
4. Don Coffey 10.5 10.5
5. Charles Porter 5 5.0
6. David Powers 28.5 28.5
7. Maxine Mace 30 30.0
8. Herb Carlson 40 40.0
9. Bob Kell 2.5 2.5
10.Charles Lobdell 5 5.0
11.Todd Lindsey 65 65.0
12.Don Newman 20 20.0
13.State of Idaho 315 315.0
14.Will Englund 5 5.0
15.Jon Wroten 27 27.0
l16.Janis Meek 13 13.0
17.Kay Johnson & Ann Joslin 5 5.0
18.Mel Dennett 15 15.0

TOTALS 706.0 Acres 706.0 Shares

The price for said stock shall be one dollar ($1.00) per share, payable
within thirty (30) days from the time notice is sent by mail by the
Secretary advising that the stock is available for purchase. In the event
that any person, corporation or agency authorized to purchase stock in the
Corporation, refuses, after notice is given as above provided, to pay for
said stock within thirty (30) days after the giving of the notice, the
Secretary shall give a second notice to the refusing party, that at a time
fixed by the Board of Directors, the refusing party’s stock will be sold or
otherwise disposed of by the Board of Directors. Within ten (10) days after
the giving of said second notice, the Board of Directors may sell, or
otherwise dispose of said stock to such person and upon such terms and in
such manner as they deem to be just, or the Board may purchase said stock

on behalf of the Corporation.

SECTION 9. In the event that that certain contract between the United

States of Bmerica, Bureau of Reclamation and Eagle Island Water Users
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Association regarding Lucky Peak Reservoir storage water is amended or
renewed which in any way affects this Corporation or is in conflict with
its By-Laws, the By-Laws of this Corporation shall be amended so as to
eliminate said conflict(s) and be made to conform to said amendments,

changes or renewals thereof, if necessary.

SECTION 10. Registered shareholders conly shall be entitled to be treated
by the Corporation as the holders in fact of the stock standing in their
respective names, and the Corporation shall not be bound to recognize any
equitable or other claim to, or interest in, any share on the part of any
other persons, whether or not it shall have express or other notice

thereof, except as otherwise expressly provided by law.

SECTION 11.In case of loss or destruction of any certificate of stock,
another may be issued in its place upon proof of such loss or destruction
and upon the giving of a satisfactory bond or indemnity to the Corporation
in such sum as the directors may provide, not exceeding double the value of

the share.

SECTICON 12.At the beginning of each irrigation season, the Secretary
shall certify to the Watermaster of District 63, a list of all of the
shareholders of the Corporation and the number of acres owned by each of
them standing on the books and records of the Corporation at the time of
the making of the list. In addition, the Secretary shall certify to the

Watermaster of District 63, all transfers of ownership and the number of

acres each shareholder of record owns. Only those persons contained on said
lists shall be entitled to order water, and then not to exceed the amount

of water to which each shareholder is entitled.

|

|
ARTICLE III

BOARD OF DIRECTORS ‘

|

|

SECTION 1. The management of the affairs, property and interests of the

Corporation shall be vested in a Board of Directors consisting of three (3)
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members to be selected from among the shareholders of the Corporation at
the regular annual meeting of shareholders, and the persons so selected
shall constitute the Board of Directors for the ensuing year or until

qualified successors are elected.

SECTION 2. The Board of Directors shall have all power and authority
conferred upon such Board by law, by the Articles of Incorporation and by
these By-Laws, and the Board of Directors is given the power to do all
lawful acts and things in furtherance of the business purposes of the

Corporation.

SECTION 3. All vacancies in the Board of Directors shall be filled by
the remaining director or directors, at any regular or special meeting. A
director thus elected to fill any vacancy shall hold office for the
unexpired term of his predecessor and until a qualified successor is

elected.

SECTION 4. Special meetings of the Board may be called at any time by
the President, or in his or her absence or disability, by the Vice
President or by any two directors, such call stating the time and place of

such meeting and the purposes for which it is to be held.

SECTION 5. Notice of special meetings of the Beoard of Directors shall be
given by the Secretary by mailing notice thereof to each member’s last
known post office address, postage prepaid, at least five (5) days before
the time fixed for such meeting, such notice giving the time, place and
objects thereof, and no business shall be transacted at such special
meeting, except as shall be indicated in the notice. Notice of any meeting |
need not be given to a director if he shall waive notice in writing, filed
within records of the meeting, either before or after the holding. Any
business may be transacted at any meeting at which every director is
present, though without notice. Any meeting of the Board shall be a legal
meeting, without any notice being given, if all the directors shall be

present thereat.
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SECTION 6. A majority of the whole Board of Directors shall be necessary
to constitute a quorum for the transaction of business, and a majority of
the members in attendance at any Board meeting shall, in the presence of a
quorum, decide its action, except as otherwise provided in the By-Laws, or
in the Articles of Incorporation, or as required by law; provided, however,
that after resignation of more than a majority of the directors, the
remaining directors, although less than a quorum, may meet and fill

vacancles as herein provided.

SECTION 7. The directors shall receive no salary, but shall be paid
their expenses actually and necessarily incurred in attending meetings of
the Board of Directors. All such expenses shall be approved by the Board of
Directors before payment, at a regular meeting of the Board of Directors at

which a quorum is present.

ARTICLE IV
ASSESSMENTS

SECTION 1. Revenue necessary for the payment of the indebtedness of the
Corporation, and for carrying on the business of the Corporation, and for
any other purpose which the directors may believe to be in the best
interests of the Corporation, in conformity with the laws of the State of
Idaho, shall be raised by assessments from time to time as required upon

and against the shareholders.

SECTION 2. The directors shall give notice as provided in Section 42-
1304, Idaho Code, to the shareholders of any assessments so levied,
requiring each shareholder to pay to the Secretary or Treasurer, the amount
of said assessment on a date to be fixed in said notice, and upon failure
or refusal of the shareholders to pay the amount so assessed, after which a
lien shall be recorded at the office of the county recorder against said
shareholders property.

Further, as provided in section 42-1307, Idaho Code, in case any

assessment, as herein provided for is due and unpaid the Corporation may
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sue to collect the same, in the name of its secretary-treasurer as such, in
any court of competent jurisdiction, and in addition to the amount due
including all penalties and interest, and all costs incurred in said
action, may collect a reasonable attorney's fee in such action to be fixed
by the court.

Upon satisfactory payment of shareholder’s assessment including any
penalties, amounts in arrears and all expenses incurred by the Corporation,
including recording fees or attorneys fees whether or not a court hearing
resulted in any action brought by the secretary-treasurer on behalf of the
Corporation, the shareholder shall have the right to be reinstated upon

approval of the Board of Directors.

ARTICLE V
OFFICERS

SECTION 1. The officers of the Corporation shall be a President, Vice
President, Secretary and Treasurer, who shall be elected for one year by
the directors at their first meeting, after each annual meeting of the
shareholders and who shall hold office until their qualified successors are
elected. The President and Vice President shall be elected from among the
directors. At the discretion of the Board, the office of Secretary may be
united with that of Treasurer and both held by the same person.

The Board of Directors may elect such other officers and appoint such
agents as it may deem necessary or expedient, to hold office during its
pleasure and to have such authority and perform such duties as shall be

prescribed from time to time by the Board.

SECTION 2. PRESIDENT. The President shall preside at all meetings of
shareholders and directors and shall have general supervision of the
affairs of the Corporation; he or she shall sign all certificates of stock
issued by the Corporation; shall sign or countersign, as may be necessary,
all such bills, notes, checks, contracts and other instruments as may

pertain to the ordinary course of the Corporation’s business, and shall
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sign, when duly authorized by the Board of Directors, all contracts, deeds,
bonds, mortgages and other instruments of a special nature. Except when
normal or ordinary expenses of less than $500.00 are anticipated in which
case, the Secretary/Treasure need not secure the President’s signature on

the check for payment.

SECTION 3. VICE PRESIDENT. The Vice President shall possess all of the
powers and perform all the duties of the President, in the event of the
death, absence, disability or refusal to act, of that officer, and shall
have such other powers and discharge such other duties as may be assigned

to him or her from time to time by the Board of Directors.

SECTION 4. SECRETARY. The Secretary shall keep full minutes of all
meetings of the shareholders and directors; he or she shall give notice of
meetings of shareholders and directors in accordance with provisions of
these By-Laws; shall sign, with President, all certificates of stock issued
by the Corporation and contracts and other documents requiring the
Corporate Seal, shall affix the seal thereto; and shall perform such other

duties as may be prescribed by the Board of Directors.

SECTION S. TREASURER. The Treasurer shall have custody of and be
responsible for all moneys and securities of the Corporation; he or she
shall keep a full and accurate record of accounts in books belonging to the
Corporation, showing the transaction of the Corporation, its accounts,
liabilities and financial condition; shall deposit in the name of the
Corporation all moneys, checks, and obligation that may come into his or
her hands for the Corporation’s accounts in such depository or depositories
as are designated by the Directors; shall disburse the funds of the
Corporations in payment of just demands against the Corporation or in
accordance with the general or special discretions of the Board of
Directors, taking proper vouchers for such disbursements.

He or she shall submit a full report of the financial conditicn of the

Corporation to the annual meeting of the shareholder’s and, generally,
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shall perform all duties incident to the position of Treasurer, subject to
the control of the Board of Directors.

He or she shall give such bonded indemnity as the Board of Directors may
require for the faithful performance of the duties of his office and the
restoration to the Corporation, in case of his death, resignation or
removal from office, of all books, papers, voucher, money or other property

of any kind whatsoever in his or her possession belonging to the
Corporation.

SECTION 6. In the case of the absence or inability to act of any officer
of the Corporation and of any person herein authorized to act in his or her
place, the Board of Directors from time to time may delegate the powers and
duties of such office to any other officer, or to any director or to any
other person whom it may select.

SECTION 7. Vacancies in any office, arising from any cause, may be

filled by the Directors at any reqular meeting or any special meeting
called for that purpose.

SECTION 8. The salaries of all officers and agents of the Corporation
shall be fixed by the Board of Directors.

SECTION 9. Any officer elected by the Board of Directors may be removed

at any time, with or without cause, by the affirmative vote of a majority
of the whole Board of Directors.

SECTION 10. The Corporation shall provide liability insurance in the
form of a bond in the amount of one million dollars indemnifying and
insuring the Corporation’s Officers and Board of Directors from any '
liability in the exercise of their duties and responsibilities on behalf of
the Corporation and any of its Officers from any and all legal actions

including third party actions brought against the Corporation or its

Officers due to negligence for any reason whatsoever and in accordance to
30-3-88, Idaho Code.
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ARTICLE VI

SECTION 1. The moneys of the Corporation shall be deposited in the name
of the Corporation in such depository as may be designated by the Board of
Directors and all amounts over $500.00 shall be withdrawn therefrom only by
check signed by the officer or officers designated by Eesolution of the

Board of Directors. !

SECTION 2. All books and papers of the Corporation in the possession of
the Secretary-Treasurer or other officers of the Corporation shall be
subject to inspection by the Directors or other shareholders after a

notification period of 24 hours and during regular office hours.
ARTICLE VII
SECTION 1. These By-Laws or portions thereof may be altered, amended or
repealed and new By-Laws may be adopted at any regular or special meeting
of the shareholders upon a two-thirds vote of the shareholders voting in

favor thereof.

ARTICLE VIII

SECTION 1. The seal of the Corporation shall consist of two concentric
circles, between which shall appear the name of
the Corporation, plus the word “Idaho”, and in
the center shall be inscribed the “Corporate
Seal.” An impression of said seal appears on the !

margin hereof.




mace-catlinfcorpltrs/by-laws3a.doc
Page 14 of 14

We, the undersigned, being of majority of the directors in office of
Mace-Catlin Mutual Ditch Company, Incorporated and the Secretary of said
Corporation, do hereby certify that the above and foregoing By-lLaws were
duly and regularly adopted as the Code of By-Laws of said Corporation by
the assent of the holders of a majority of the allotted shares of said
Corporation on the day of , 1999, and that said By-Laws

as copied and transcribed above are true and correct.

ATTEST

Secretary Rod Wagner

Jim Wroten

Charles Lobdell




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE'
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Water Rights: 63-134A, 63-1864,
63-17205, 63-26995

In Re SRBA

AMENDED NOTICE OF COMPLETED
ADMINISTRATIVE PROCEEDBING

Case No. 39576

o N SN N N

IDWR has completed the following administrative proceeding:

<

Address change

[]  Substitution of Party

L

IC § 42-222

[] Point of diversion ]  Place of use

(] Period of use []  Nature of use

] Split of water right ] Change in ownership
L] Other: License Issued

IDWR certifies that it has completed its investigation into the changes to the elements of
the water right(s) listed above as set forth in the attached Amended Director's Repori(s) for said
water right(s). No other changes have been made to the elements of these water right(s) except as

set forth above.

IDWR has served copies of the Notice of Completed Administrative Proceeding and
Amended Director’s Report(s) on the claimant(s), prior claimant(s) and all parties in the subcases
affected, if any, as reflected on the attached certific )e of mailing.

DATED: /& - /8 ~O7 /a acle o il
Signature of IDWR Representative

NOTICE OF COMPLETED ADMINISTRATIVE PROCEEDING PAGE |



CERTIFICATE OF MAILING

I certity that on (/)C;P‘O[J’ﬂ 99/ , 2007, I delivered the original and copies of
this form, including all attachments, to the following persons, postage prepaid if required and

addressed as follows:
1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
P.O. Box 2707

Twin Falls, ID 83303-2707

2. Copies to:

Clive Strong

Off ice of the Attorney General
P.O. Box 44449

Boise, ID 83711-4449

United States Dept of Justice
Environment & Natural Resource Div

550 W. Fort St, MSC 033
Boise, 1D 83724

3. Copies to all parties to the subcase:

Ron Sali Bryce Farris
919 S. Linder Rd. Ringert Clark Chtd
Eagle, ID 83615-5513 P.0O. Box 2773

Boise, ID 83701-2773

Michael C. Creamer
Givens Pursley, LLP
P.0. Box 2720

Boise, ID 83701-2720

Hoe Uy

Signature of person mailing this document

NOTICE OF COMPLETED ADMINISTRATIVE PROCEEDING

PAGE 2
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IDAHO DEPARTMENT OF WATER RESOURCRS
CLAIMS / RIGHTS NOT RECOMMENDED

W.,R. NUMBER NAME AND ADDRESS CLAIM DISPOSITION REASON
63-134A RON SALI Disallowed Recommended as Right No,
919 S LINDER RD 63-134.

EAGLE ID 83615-5513



10/18/2007

TIDAHQ DEPARTMENT O WATER RESOURCES
CLAIMS / RIGHTS NOT RECOMMENDED

W.R. NUMBER NBME AND ADDRESS CLAIM DISPOSITION REASON
63~-186A RON SALI Disallowed Recommended as Right No.
919 S LINDER RD 63-31772.

EAGLE ID 83615-5513



10/18/2007

IDAHO DEPARTMENT OF WATER RESOURCES
CLAIMS / RIGHTS NOT RECOMMENDED

W.R. NUMBER NAME AND ADDRESS CLAIM DISPOSITION REASON
63-17205 RON SALI Disallowed No beneficial use found.
PO BOX 488

BOISE ID B3701-0488



10/18/2007

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RYGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-26995

NAME AND ADDRESS: RON SALI
919 $ LINDER RD
EAGLE ID 83615-5513

SOURCE: GROUND WATER TRIBUTARY :

QUANTITY: 0.230 Crs
The quantity of water under this right shall not exceed 13,000 gallons per
day.

PRIORITY DATE: 01/02/1970

POINT OF

DIVERSTION:

T04N RO1W 514 SENE Within ADA County
TO4N RO1W 314 NWSE Lot 10 Within ADA County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY

STOCKWATER 01701 12/31 0.230 CFS
PLACE OF USE: STOCKWATER in ADA County

TO4N RO1W S14 NESE T04N RO1W S14 Lot 10 NWSE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The quantity of water decreed for this water right is not a determination
of historical beneficial use.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM ~ Beneficial Use

Stockwater use is for 1000 range cattle,
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JON C. GOULD (ISB #6709) VATER RESOUACES
RINGERT CLARK CHARTERED
455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

P
]

Attorneys for Mace Catlin Ditch Company
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 63-00132, 63-00133
and 63-00134
Case No. 39576

NOTICE OF APPEARANCE

v’ e’ Nt e’ N N’ N’

COMES NOW Jon C. Gould, of the firm Ringert Clark Chartered, and hereby gives notice
of Ringert Clark Chartered’s appearance in the above entitled matter on behalf of the Mace Catlin
Ditch Company.

DATED this 23 day of October, 2007.

f,
A A/

Jon C. q/ould
Attorney for Mace Catlin Ditch Company

NOTICE OF APPEARANCE - Page 1

o b



CERTIFICATE OF SERVICE

I hereby certify that on this _@_Zﬁ)ny of October, 2007, [ served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice David I. Barber
Environment and Natural Resource Div, State of Idaho
550 West Fort Street, MSC 033 P.O. Box 44449
Boise, Idaho 83724 Boise, Idaho 83711-4449
IDWR Document Depository Idaho Department of Parks
P.O. Box 83720 and Recreation
Boise, Idaho 83720-0098 5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali & Ron Sali Properties Ron Sali
Ron Sali Properties, Inc. P.O. Box 448

Represented by: Boise, Idaho 83701-0488
Michael C. Creamer
Givens Pursley Ron Sali
P.O. Box 2720 100 N. 9" Street, Ste. 200
Boise, Idaho 83701-2720 Boise, Idaho 83702-5700
Ron Sali Properties, Inc. Chief of Natural Resource Division
Profit Sharing Plan Office of the Attorney General
919 8. Linder Road State of Idaho
Eagle, 1daho 83616-5513 P.O. Box 44449

Boise, Idaho 83711-4449

/Z = %/’Q// =

S. Brycé Farris

NOTICE OF APPEARANCE - Page 2



JON C. GOULD (ISB #6709)
RINGERT CLARK CHARTERED
455 5. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Mace Catlin Ditch Company
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NOS. 63-00132, 63-00133
and 63-00134
Case No. 39576

NOTICE OF APPEARANCE

M’ N’ N’ N’ N N N

COMES NOW Jon C. Gould, of the firm Ringert Clark Chartered, and hereby gives notice
of Ringert Clark Chartered’s appearance in the above entitled matter on behalf of the Mace Catlin
Ditch Company.

DATED this _Z 23 day of October, 2007.

.14

Jon C. Gbuld
Attorney for Mace Catlin Ditch Company

NOTICE OF APPEARANCE - Page 1




CERTIFICATE OF SERVICE

I hereby certify that on this 22 éy of October, 2007, I served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice David J. Barber
Environment and Natural Resource Div, State of 1daho
550 West Fort Street, MSC 033 P.O. Box 44449
Boise, Idaho 83724 Boise, Idaho 83711-4449
IDWR Document Depository Idaho Department of Parks
P.O. Box 83720 and Recreation
Boise, Idaho 83720-0098 5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali & Ron Sali Properties Ron Sali
Ron Sali Properties, Inc. P.O. Box 448

Represented by: Boise, Idaho 83701-0488
Michael C. Creamer
Givens Pursley Ron Sali
P.0O. Box 2720 100 N. 9™ Street, Ste. 200
Boise, Idaho 83701-2720 Boise, Idaho 83702-5700
Ron Sali Properties, Inc. Chief of Natural Resource Division
Profit Sharing Plan Office of the Attorney General
919 S. Linder Road State of Idaho
Eagle, I1daho 83616-5513 P.O. Box 44449

Boise, Idaho §3711-4449

7. _,%;_,.4/ G

S. Bryqé Farris

NOTICE OF APPEARANCE - Page 2 .
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S. BRYCE FARRIS (ISB #5636) =L

RINGERT CLARK CHARTERED GET 1 p 2007
455 S. Third, P. O. Box 2773 DEPARTMENT OF
Boise, Idaho 83701-2773 VATERRESOURGES

Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NO. 63-134

HART-DAVIS DITCH COMPANY’S
ANSWERS TO STATE OF IDAHO’S
FIRST SET OF DISCOVERY REQUESTS

Case No. 39576

S N N N I g N N

The Hart-Davis Ditch Company (Hart-Davis), by and through its counsel of record, Ringert
Clark Chartered, and hereby responds to the State of Idaho’s First Set of Discovery Requests to Hart-
Davis Ditch Company, pursuant to Rules 26, 33, 34 and 36 of the Idaho Rules of Civil Procedure.

GENERAL OBJECTIONS

1. Hart-Davis has not completed its own investigations and/or discovery. Accordingly,
the answers that follow are based upon the best knowledge, information and belief of Hart-Davis at
this time. Hart-Davis reserves the right to make any further answers if it appears that any omission
or error has been made in connection with these answers or that more accurate information is or has
become available. These answers are made without prejudice to Hart-Davis’ right to use in later
discovery or to present at trial, such evidence as may later be discovered or evaluated.

2. Hart-Davis objects to the definitions and instructions to the extent that they purport

HART-DAVIS DITCH COMPANY’S ANSWERS TOSTATE OF IDAHO’SFIRST SET OF DISCOVERY
REQUESTS - Page 1



to require discovery answers beyond that required under the Idaho Rules of Civil Pracedure. These
answers are provided in accordance with the Idaho Rules of Civil Procedure irrespective of any
definitions and instructions that may accompany these interrogatories.

3 These answers are made subject to all objections as to competence, relevance,
materiality, and admissibility. These answers are subject to all objections that would require the
exclusion of any statement, material, or information herein provided if such request were asked of
or any statement, material, or information provided were made by witnesses present and testifying
at the formal hearing or trial on this matter. All such objections are reserved and may be interposed
at the time of the hearing or trial on this matter.

4. Hart-Davis specifically objects to these discovery requests to the extent that they seek
information protected by the attorney-client privilege, the attorney work product doctrine, and the
rules governing the discovery of facts of experts as set forth in Rule 26(b)(4), Idaho Rules of Civil
Procedure. This objection is intended to apply to all of the discovery requests that seek such
information and will not be repeated specifically for each interrogatory to which it applies. Hart-
Davis has, to the extent possible, construed each interrogatory as requesting only information and/or
documents not subject to any applicable protection.

5. No incidental or implied admissions are intended. The fact that Hart-Davis has
responded to any discovery request or part thereof should not be taken as an admission that Hart-
Davis accepts that the discovery request or the response or objection thereto constitutes admissible
evidence. The fact that Hart-Davis has responded to all or part of a request is not intended to and
shall not be construed to be a waiver by Hart-Davis of all or part of any objection to other requests.

Hart-Davis’ answers to any discovery requests herein do not constitute a waiver of Hart-Davis’ right

HART-DAVIS DITCH COMPANY’S ANSWERS TO STATE OFIDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 2



to object to any future additional or supplemental requests regarding the same or similar matters.

REQUEST FOR ADMISSION NQ. 1: Please admit that Attachment I is a true and correct

copy of the Articles of Incorporation of the Hart-Davis Ditch Company.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Admit.

INTERROGATORY NO. 1: If you deny, in whole or in part, Request for Admission No.

1, then describe in detail the factual and legal basis for your denial.

ANSWER TO INTERROGATORY NO. 1: N/A.

REQUEST FOR PRODUCTION NO. 1: If you deny, in whole or in part, Request for

Admission No. 1, please produce a true and correct copy of the Articles of Incorporation of the Hart-
Davis Ditch Company.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: N/A.

REQUEST FOR ADMISSION NO. 2: Please admit that the Hart-Davis Ditch Company

was incorporated on April 14, 1924,

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Admit.

INTERROGATORY NO. 2: If you deny, in whole or in part, Request for Admission No.

1, then describe in detail the factual and legal basis for your denial.

ANSWER TO INTERROGATORY NO. 2: N/A.

INTERROGATORY NO. 3: Describe the owners of water right no. 63-134 on April 13,

1924, the day immediately prior to the incorporation of the Hart-Davis Ditch Company on April 14,
1924.

ANSWER TO INTERROGATORY NO. 3: Objection to the extent this Interrogatory calls

HART-DAVIS DITCH COMPANY’S ANSWERS TOSTATE OF IDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 3



for a legal conclusion. Notwithstanding said objection and without waiving the same Hart Davis
responds as follows: discovery is ongoing and at this time Hart Davis is uncertain as to whom the
individual owner of water right no. 63-134 was on April 13, 1924, but Hart Davis believes it was one
of the individuals listed in the above-referenced Articles of Incorporation. At this time Hart Davis
is uncertain as to which individual listed in said Articles was the prior owner of the property which
is now owned by the State of Idaho. Hart Davis will supplement this response as necessary.

INTERROGATORY NO. 4: Describe the ownership percentage of each owner of water

right no. 63-134 describe in Interrogatory No. 3 on April 13, 1924, the day immediately prior to the
incorporation of the Hart-Davis Ditch Company on April 14, 1924.

ANSWER TO INTERROGATORY NO, 4: See Answer to Interrogatory No. 3.

REQUEST FOR PRODUCTION NO. 2: Produce all documents that evidence a transfer

of the water right ownership from the owners described in Interrogatory no. 3 to the Hart-Davis
Ditch Company.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: Discovery is ongoing. At this

time said documents include the corporate documents and minutes of Hart Davis, all assessment
notices and payments by the State of Idaho to Hart Davis, the records for the District 63 watermaster,
the water right file held by the Idaho Department of Water Resources. These documents are either
attached hereto, will be made available for inspection and copying or may be obtained more readily
by the State of Idaho than Hart Davis. Hart Davis will supplement this response as necessary.

REQUEST FOR PRODUCTION NO. 3: Produce all documents upon which the Hart-

Davis Ditch Company relies for the existence of water right no. 63-134.

HART-DAVIS DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 4



RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Hart Davis objects to the extent

this request is not calculated to lead to the discovery of admissible evidence. The existence of water
right no. 63-134 is not in dispute. Notwithstanding said objection and without waiving the same:
See Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 4: Produce all documents upon which the Hart-

Davis Ditch Company relies for its ownership of water right no. 63-134.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: See Response to Request for

Production No. 2.

REQUEST FOR PRODUCTION NQ. 5: Produce all documents that the Hart-Davis Ditch

Company possesses that evidence beneficial water for water right no. 63-134. This production
should include records that predate the existence of the Hart-Davis Ditch Company and that post date
its creation on April 14, 1924,

RESPONSE TO REQUEST FOR PRODUCTION NO. §: Hart Davis objects to the extent

this request is not calculated to lead to the discovery of admissible evidence. The beneficial use of
water right no. 63-134 is not in dispute. Notwithstanding said objection and without waiving the
same: See Response to Request for Production No. 2.

REQUEST FOR ADMISSION NO. 3: Please admit that the Hart-Davis Ditch Company

does not have any documents that evidence a transfer of any portion of the ownership of water right
no. 63-134 from the State of Idaho to the Hart-Davis Ditch Company.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Hart Davis conditionally admits

this request because, with the exception of being a shareholder of Hart Davis, the State of Idaho has

HART-DAVIS DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 5



never owned, nor claimed any ownership, of any portion of water right no. 63-134 and thus there
would be no documents evidencing a transfer of ownership of that which the State of Idaho did not
own or claim to own.

INTERROGATORY NO. 5: If you deny, in whole or in part, Request for Admission No.

3, then describe in detail the factual and legal basis for your denial.

ANSWER TO INTERROGATORY NO. 5: See response to Request for Admission No.

REQUEST FOR PRODUCTION NO. 6: If you deny, in whole or in part, Request for

Admission No. 3, produce all documents supporting your answer.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: See response to Request for

Admission No. 3.

REQUEST FOR PRODUCTION NQ. 7: Produce the bylaws, minutes, and corporate

books of the Hart-Davis Ditch Company for inspection and copying.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Please see the attached

documents. Additional minutes or records will be made available at a mutually agreement time and
place for inspection and copying.

INTERROGATORY NO. 6: Please identify each and every person whom you expect to call

as a fact witness in the trial of this matter and state the substance of the facts upon which the person
is expected to testify.

ANSWER TO INTERROGATORY NO. 6: Discovery is ongoing and Hart Davis has not

determined the witnesses it may call at any hearing or trial for this matter. Such witnesses may

HART-DAVIS DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 6



include the following Board members: Ron Rippey, Jim Breszinsky and Jim Zamzow. Hart Davis

will supplement this response as necessary.

INTERROGATORY NO. 7: Please identify each and every person whom you know has
knowledge about water right no. 63-134.

ANSWER TO INTERROGATORY NO. 7: Discovery is ongoing and Hart Davis has not

determined each and every person whom may have knowledge about this matter this matter. Such
persons may include: (1) Hart Davis Board members, Ron Rippey, Jim Breszinsky and Jim Zamzow;
(2) Hart Davis shareholders; (3) personnel for the Idaho Department of Water Resources, including,
but not limited to Mel Shulte and Jan Schurte; (4) employees for the State of Idaho, including, but
not limited to employees for the State of Idaho Parks Department and/or Eagle Island Park; (5) Lee
Sisco, the current watermaster for the Boise River; and (6) Tom Nicholson, who is believed to lease
certain property from the State of Idaho and who makes payments to Hart Davis for the State of
Idaho’s assessments. Plaintiff will supplement this response as necessary.

INTERROGATORY NO. 8: Please identify each and every person whom you expect to call

as an expert witness in this matter. For each such person identify, please state the subject matter on
which the expert is expected to testify, the substance of the opinions to which the expert is expected
to testify, and the underlying facts and data upon which the expert opinions are based.

ANSWER TO INTERROGATORY NO. 8: Discovery is ongoing and Hart Davis has not

determined or retained an expert witness in this matter. Hart Davis will supplement this response

as necessary.

REQUEST FOR PRODUCTION NO. 8: Produce every document or tangible item that you

HART-DAVIS DITCHCOMPANY’S ANSWERS TOSTATE OFIDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 7



intend to offer as an exhibit in the trial of this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Discovery is ongoing and Hart

Davis has not determined the exhibits it may offer at any hearing or trial for this matter. Such
exhibits may include any documents attached to these discovery responses or which will be made
available for inspection and copying at a mutually agreeable time and place. Hart Davis will

supplement this response as necessary.

REQUEST FOR PRODUCTION NO. 9: For each person identified in your response to

Interrogatory no. 8, please produce: (1) a curriculum vitae or resume, including a list of publications
authored by that person, if any, as well as any other information which would demonstrate the
person’s knowledge or qualifications to state the facts or express the opinions to which the person
is expected to testify; and (2) all documents containing or evidencing the underlying facts or data
described in your response to Interrogatory No. 5.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: See response to Interrogatory

No. 8

INTERROGATORY NO. 9: Identify all persons who assisted in the preparation of the
Hart-Davis Ditch Company’s responses to these Interrogatories, Request for Admission and

Requests for Production.

ANSWER TO INTERROGATORY NO. 9: Ron Rippey, Jim Breszinsky and Jim Zamzow.

HART-DAVIS DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 8



y-/ﬂ:
DATED this day of October, 2007.

RINGERT CEABK CHARTERED

,-"/,-:.); 5 ot T N
By: s T
S. Bryce Farris
Attorney for Hart-Davis Ditch Comany

STATE OF IDAHO )
) ss VERIFICATION
COUNTY OF )

, after being first duly sworn on oath depose and state as follows:

1. That I am the of Hart Davis Ditch Company, and I have
reviewed the discovery responses and I believe the responses contained therein to be true and correct
to the best of my knowledge.

SUBSCRIBED AND SWORN TO before me this ___ day of October, 2007.

Notary Public for Idaho
Residing: ,
My Commission Expires:

HART-DAVIS DITCH COMPANY’S ANSWERS TO STATE OF IDAHO’S FIRST SET OF DISCOVERY
REQUESTS - Page 9



CERTIFICATE OF SERVICE

e
I hereby certify that on this &7 _day of October, 2007, I served a true and correct copy of the

United States Department of Justice
Environment and Natural Resource Div.
550 West Fort Street, MSC 033

Boise, Idaho 83724

IDWR Document Depository
P.O. Box 83720
Boise, Idaho 83720-0098

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

Givens Pursley

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9 Street, Ste. 200
Boise, Idaho 83702-5700

Mace Catlin Ditch Company

foregoing document by U.S. mail, postage pre-paid to the following:

David J. Barber

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

Idaho Department of Parks
and Recreation

5657 Warm Springs Avenue

Boise, Idaho 83716

Ron Sali
P.O. Box 448
Boise, Idaho 83701-0488

Ron Sali
919 South Linden Road
Eagle, Idaho 83616

Chief of Natural Resource Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

c/o Bob Kell
1820 Mace Road -
Eagle, Idaho 83616 ”

Ty

*'S. Bryce Farris

HART-DAVIS DITCH COMPANY’S ANSWERS TO STATEOFIDAHO’S FIRST SET OF DISCOVERY
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A RECORD

of the
QRUANTZATION AND INCORPORATION
of

- “} S
e — £ IPT D e 7T L
ke ar
e
duly incorporated under the laws of the state of = &g 71 & _onthe.______.
i 'f?l-‘ T -, i ; =2 .. .
s F L day of e s g0 7 AL D, 194 in theo ..o .. of
B} county of . _gcEefe ¢ ... __, state of om0
N IV ELG wans ek n ’ 7:” ‘/:‘}’7' %['—\‘ R -

IN WITNESS WHEREOF, WE, _al: 1o 5 J0 & o s /05 %

oL ek ’ ':.. - a- e R e S e et e e a-‘j ...... ‘..v. ____________

lheing all the original subseribers to the arvticles of incorporation of said corporation,
for the purpose of the adoption and identification of this book, with the records con-

.

tainad therein, as the original record of said corporation, have hereunto subseribed our

(e he sigued by il Lhe persens
organizing s corparatiosn.) M s mE e e e AmE T EEEEE S s e e -



LICENSE TO RECEIVE SUBSCRIPTIONS FOR STOCK.

{ A license to receive subscriptions for stock, is not required in all states, and in these where it s reguired it
‘form varies, Tt should be copied in full below )

TLENTRATIT Em o e g sy g




SUBSCRIPTION LIST,

iThe form below may be filled out as the original subserlption list snd signed by all the subscribers; or &
subscription agreement on a separate paper may be circulated among the subscribers and signed by each, and
afrerwards copied below.)

We, the undersigned, hereby severally subseribe for and agree to take the number

NAME ! ADDRESS et ij Amount to be Paid
|

Daoilars Cents




COPY OF CHARTER.

(I'he charter ov articles of incorporation should be capied in falf.
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COPY OF CHARTER-~Continued.



COPY OF CHARTER—Continued.
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LALL AND WAIVER OF NOTICE FOR FIRST MEETING OF STOCKHOLDERS:

(Jt the stackholders are brought together in thelr first nieeting in pursnance of a notice in the foym provided
for by law, he call and waiver printed below need not be uyed. If it Is used, care should be Laken to see that it is
signed by each incorporator and subscriber.)

A, D.19___-, for the organization of said corporation, the election of direetors, and the
transachion of such other business as may properly come before said meeting, and we
herehy waive all requirements as to notice of such meeting and consent to such organ-

ization, elcction of directors, and transaction of business.

e o /’,-

Dated this. <& =" __day of __e< X AT A.D. 19-___'-'_‘.’;1;: ________

m the County of



MINUTES OF FIRST MEETING OF STOCKHOLDERS.

.J 5 o . iy
The first meeting of the incorporators of Hazr Do s

e A s .327/?' L
7

and the subscribers to its capital stock was held at. .. /& i cs

o y

7.

of naotice
ow

dir pursuanee ef-notice in-writing-mailed
te: pach-incorporator and subscriber, & copy of such notice heing as fellows:

{ The notice should conform to the requirements of the law in the state where it is used.)

e immmmemewac—cmmamee—wne—--e---called the meeting to order and

stated its object.
On motion duly made and carried. ..o omyemmmvastomnomnanan v

was elected chalrman, and . ... vavvicvcrcsuarus st e b oo ey o was

elected secrebary.
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MINUTES OFF FIRST MEETING OF STOCKHOLDERS—Continued.

Wherenpon, the subscription list was exhibited and read, and on the call of the
names of the subseribing stockholders, by the secretary, the following were found to be
present, either in person or by proxy, as indicated, each representing the number of

shares set opposite his name:

- Number of Name of proxy or
NAME l shares “*in person "
i
|
|
|
l
|
|
i
|
|
|
|
|
|
|
i
| |
|
| |
I
r L}
"The chairman thereupon declared that_._.________ shares of the capital stock,

constituling a majority of the total number, were represented, and that the meeting
was competent to proceed with the transaction of the business for which it was called.
The charter of said corporation then being exhibited, on motion duly made and

carried, said charter was accepted.



MINUTES OF FIRST MEETING OF STOCKHOLDERS—Continued,

Onmatiencdulpan ade. and-espried-thedivestorm-nameddi-theehurtesrwoe s

nized.na-thefest-diresiors clsuid-corpuratiem

on

On motion duly made and earried, the stockholders proceeded to elect directors
of said corporation, and the following named persons, each having received a aumber
of votes representing & majority of the whole number of shares of stock represented

ab said meeting, were declared duly elected directors of said corporation, to serve until

their sucesssors should be duly eleeted and qu [L]'iﬁ_qd.
(! >:/J/ ."’&‘.- N // . ai: ¥ . ;..

(The statement ahbove should conform to the requirements of the law., [ the figh divectors Liave been named i
the chnrter, iy should be recognized by resolution of the stockholders ab thisstage in the proceedings; o the Rrsl
directors shonkl be elected by vots ol the stockholders in the usual manner. It the direclors ave ck “I1d molion
shoulil lie wmada to read aceordingly.)

The committee for drafting hy-laws now having reported snd submitted a code
of hy-laws, wie same was discussed and amended, and upon motion duly made and
carried, was adopbed, as amended, and ordered spread upon the records of this coi-

poration.

ar
LOn motion duly made and eurried, the power to male by-laws was deler ted to

the directons,

(The mntion above should rconform. to the requivements of thie law. In some stsios the sloekholders only are
autharized to make by-laws, and in others this power may be del
divectorg are permibied by law to mal  the by-laws without delegation of the power by the stockholders neither of the
above forms is required.) '
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Theve being no, further husiness beforg the meeting, on motion duly made and

earried, it was adjourned.

Chairman, Becretary,

i
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CALL AND WAIVER OF NOTICE FOR FIRST MEETING OF DIRECTORS:

[This Fform should be used in all cases unless & more convenient manner is provided by law for convening the
directors in their Hrst meeting.)

Ao

We, the undersigned, heing all the direstors of - __ {422
' i

&-_.

on the ___________ day of o _____ A. D. 19.__, for the purpose of
electing officers and adopting by-laws, and for the transaction of any and all business
pertaining to the affairs of the corporation; and we hereby waive all statutory and by-
law vequirements, as Lo notice of time, place and objects of said meeting, and consent,

to such eleetion of officers, adoption of by-laws, and transaction of husiness.

Dated this_ _.

in the County of . 7_________

(All tha direrlors
shod sign.) TS T ST TS so s




MINUTES OF FIRST MEETING OF DIRECTORS.

{Such parts of the following ouline of procedure asare not used may be strleken out; and additions may be
made as required.)

I

___________________________ e e o s i —  ————

was held Bt e eme e m e e

in the .. ________._. of . County of .. Z-__-....and State of _.__.
_ __________________ ato_-... .. ocoek! . M, on the.__ .. .., day of
= ey m e A. D. 19___, in pursuance of the foregoing call and waiver of
notice.

(If the directors have been convened in some other manner, state in what manner, piving a copy of the notice
if one has been used. )

o
__________________________________ o - _....was chosen as temporary Chair-
e N 3 5 .
man and.._____ . B conll me—p—"an g = =p S el was appointed tem-

porary Secretary of the meeting.

On a roll eall of the Divectors by the Secretary the following were founi to be

present :

A quorum being present, on motion duly made and carried, the Board proceeded
to the election of officers of the Corporation to serve for the ensuing corporate year and
until the election and taking of office of their suceessors.

The following officers were elected:

President. - - oo LT, i it
. '/'.' P
Viee-Presiténg s lozzz oo oo oo oe S
o oy
Secretary ... g i ooallo oo S T S E—
TYrEASUrer - - e ee e cemmtmmmmmme e am o U

The Seeretary~clect having heen Anly sworn, the permanent officers of the cor-

poration took charge of the meeting.

(A few states require tha: the Secretary-elect be sworn.)




MINUTES OF FIRST MBETING OF DIRECTORS—Continued.

On motion duly made and carried, it was ordered that the Treasurer procure a
bond in bthe sum of . Dollars conditioned upon the
faithful performance of the duties of his office, and submit it to the Board for their
approval and acceptance.

On motion duly made and carried, the following were named a committ‘ee to drafl

by-laws au-- su[-mlt. thﬁm to the board during this meeting:

__________________ nob voting upon said motion.

On motion duly made and carried, the salary of the Secretary was fixed at. ... _.
S W e Cyme pe— — dollars per year__________ ... .__._______. e
not voting upon said motion.

The committee for draffing hy-laws now j,,lzwmg reported dnid submitted a code of,
by-laws to the bam*d 11;6 Q&E:Le was Clmcus.-,cd rmrl amondc'd. nml upon motion duly
made and carried, was adopted, as amended, and ordered gpread upon the records of
this corporation.

(Fhe above wotion is el i the direetors wake the hy-laws.  See note an page 1.}
or
The eode of hy-laws hevetofore adopted at the first mecting: of stockholders upon

being ubmitted to the board of dircetors was re-adopted.

(Lha abawe nkion should be used if the by-laws were adopted by the stockholders ab their irst meeting.)

A form of stock eertilieate having been presented for approval, was by motion

adopted as the form of stoek certificate of the corporation, snd the Secretary was
ordered te attach the same on page. .. of this record.
o
The following motions were also duly made and carried:

Hoved, that-the President-bejand he heveby isg-ordered to rent the-premises ab

ab en annual vental of not fo exeeed... . . L. . _.__.. ... _.._dollars, such

g

—5
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MINUTES OF FIRST MEETING OF DIRECTORS—Continued.

FRREINE B0 D€ e
said premises to be used for, and being hereby designated as the prineipal office of
this corporation.

Moved that the Treasurer be, and he hereby is, ordered to open a bail account in

the name of the corporation with

for the deposit of funds belonging to the corporation, such funds to be withdrawn only
by check of the corporation, signed by its Treasurer and countersigned by its President.

b Moved, that the sum of .. ... . . _______ ___dollars he assessed upon

each share of stock of the corporation, and that such assessments be, and hersby are,

ordered paid to the Treasurer on or before. .. . ... A. D.
19___.

Moved, that a seal, bearing the words
____J_J x __/_____'_,__,{ ______________________________________________________

and identified by an impression thereof on the wargin of this page, he, and hereby is,
adopted as the seal of this corporation.

Moved, that the Secretary be, and hereby is, instructed to purchase such record
books and hbooks ol aceount, stationery and office supplies as may be necessary for
the proper administering of the affairs of the corporation.

Moved, that the Secretary be, and hereby is, ordered to file_ " )

————y

!
i

in accordance with the law in such case made and provided.

(The foregoing motion should direct the Secretary to file such papers with the Secretary of State, or with the
Recorder of Deeds of the county in which the corporation intends to do business, or other proper officer; «nd to take
such other steps as may be required by law. It is particularly important that the requirements in this respect should
be carefully observed in all cases where a corporation intends to do business in a state other than the siate of its
incorporation.)



MINUTES OF FIRST MEETING OF DIRECTORS—Caontinued.
M oved, that the Treasurer be, and hereby is, directed to pay- - ... . . ____

all expenses properly incurred in the organization of the corporation.



MINUTES OI' FIRST MEETING OF DIRECTORS—Continued

On motion duly made and carried, the meeting was adjourned.

President. Secretary,
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BY-LAWE.

(The following code of by-laws hns lieen very carefully prepared from an examinabion of the staiutes and decisions in
the eaviows stales, and Lhe works of standavd lext bools writers. I will be found Lo conform fully to the requivements of
ail ordinary cases; and, with only slight additions or changes, can be made to serve the needs of any ordinary corporation.
‘The farimz of wariling and ths terms used ave aneh as hinve been passed upon by the courls ond have o settled mesning,
0 Lhat all possible awhiguity may be ovoided; and in all cases where it has been necessary Lo enumerate powers and
duties, such general terms have been used as to include all proper cases which have nol been specifically mentioned
Those sections which are nol formally adopted should ba stricken oul.)

Armicne I

NMAME AND LOCATION.

P e s .
Foa - ’ .ty
onshallbe. . Zo s .l T s

Sgorrow 1. The name of this corporad

™~
L
™

. i < e A
Its prineipal office shall be located atio__ " “fee il =

Z P4

Sme. 3. Other offices for the transaction of business shall be located ab such

places as the board of directors may from time to time determine.

Arrrcin II. =

CAPITAL STOCI.

Smomiow 1. The amount of the capital stock shall be

dollars, which shall be divided into_i:_'_{ ,,i _ " _shares, of the value of. ...
Cieeizo .- 2dolars each. '
; Sme. 9. All certificates of stock shall be signed by the President and the Becre-

tary, and shall be sealed with the corporate seal.

Apen.® Treasury stock.shall-be leld by the-eorporation subjest to the disposal
wof the Voard of divectors, and shall neither vote nor participate in dividends,

Spe. .. The corporation shall have a first lien on. all the shaves of its capital stoel,
and upon all dividends declared upon the same, for any indebtedness of the respective
holders thereof to the co',rporzuhion.

Smo. 'EL;ATI'ELBSfEl‘-Ei of stock shall be made only on the books of the corporation;
and the old certificate, properly endorsed, shall be surrendered and cancelled before
a new certificate is issued. The stock bools of the corporation shall be closed against
transfers for a period of ____.7.___days before the day of payment of a dividend and
for ten days before each annual meeting of stockholders.

Sme. §. In case of loss or destruction of.a certificate of stoclk, no new certificate



BY-LAWS—Continued.

shall be issued in lieu thereof except upon satisfactory proof to the board of directors
of such loss or destruction; and upon the giving of satisfactory security, by bond or
otherwise, against loss to the corporation. Any such new certificate shall be plainly

marked “Dugplicate” upon its face.

ArticLr I11.

STOCKHOLDERS' MEETINGS.

Seerion 1. An annual meeting of the stockholdery shall be held at__.____..

o'clock .#. M., on the_____ — . _day of_ __L-{f':fi‘/--z’-ﬁ_/j:/—_".-{\;‘____irr ench year at the
principal office of the corporation. Provided however, that whenever such day shall
fall upon a Sunday, or a legal holiday, the mecting shall be held on the next succeeding
business day. At such meeting the stockholders shall elect directors to serve until
their successors shall be elected and qualified.

Sme. 2. A special meeting of the stockho]dersl, to be held at the same place as the
annual meeling, may be called at any time by the President, and in his absence by the I
Vice-President; or by the directors. It shall he the duty of the dirgctors, President or
Vice-President to call such a meeting whenever so requested by stockholders holding
_.--% or more of the rapital stock. '

Smc. 3. Notice of the time and place - of all annual and special meetings shall be «
mailed by the Secretary to each stockholder ___ A days before the date thereof.

Smc. 4, The President, or, in his absence, the Vice-President, shall preside at.
all such meetings.

SEc. 5. At every such meeting each stockholder shall be entitled to cast one
vote for each share of stock held in his name; which vote may be cast by him either in
person, or by proxy. All proxies shall be in writing, and shall be filed with the Secre~
tary and by him entered qf record in the minutes of the meeting.

csazeed Smc. 6. Every stockholder shall have the right to vote, in person or by proxy, for
the number of shares of stock owned by him, for as many persons as there are directors
or managers 16 be elected, or to cumulate said shares and give one candidate as many l
votes as the number of directors multiplied by the number of his shares of stock shall

equal, or to distribute them on the same principle among as many candidates as he

shall think fit.

(The abova seetlon inay beused fo those Btates wheracumulative voting Is permitled Ly Statute ns in Tllnols, Iansas, RMuryland, Missousi,
Naw York, Now Jersoy, Ohio, Virginin, Wost Virginin, ato, It belpa the minovily kholdera Lo suoure tatiou on thu managivg bonrd,)
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BY-LAWS—Continued.

Snc. 7. A quorum for the transaction of business at any such meeting shall con-
sist of a number of members representing a majority of the shares of stock issued and
oubstanding; but the stockholders present at any meeting, though less than a quorwn,
may adjourn the meeting to a future time.

Src. 8. The stockholders shall have power, by a majority vote ab any such

meeting, (o remove any director or officer from office.

ArticLe IV,

DIRECTORS.

Szcerron 1. The business and property of the corporation shall be managed by
a boavd of ___.___._._ directors, who shall be elected by the stockholders. KFach
divector shall be a stockholder, and shall receive no compensation for his services as a
director. A transfer by a director of all of his stock in the corporation shall operate
ag a resignation of his office.

Smce 2o The-directors-shall-be -classified-witlr respectto the-time-for-which they-
shall severally hold office by dividing them into three classes, each Qpnsi'StTii; of one-
third of the whole number of the Board of Directors. The-directors of the first class
shall be elected for a term of one year; the djrectors of the second class for a term of
two years; and the directors of the third class for a term of three years; and at each
succending annual election the successors to the class of directors whose terms shall
expire in that year shall be elected to hold office for the term of three years so that
1he term of office of one class of directors shall expire each yenr.

(The abjeet, of this provisiou is Lo proveul the Bonrd of Dijsuturs from entirely chuoging in any one your, and consequantly the corpora tion

being submitted to Lhe managewent of wobeied mea. Thiv zection mny ha used in thoso Stales where o clnssiticution of diranlors is perinitisd by
Stotute.}

Sme. . The regular meetings of the directors shall be held in the principal office
of the corporation immediately after the adjournment of each annual stockholders’
meeting; and also on the______.______ day of each month at the hour of___________.
o'clock_.__M. Provided however, that whenever such day shall fall upon & legal holi-
day, the meeting shall be held on the next succeeding business day.

Smc. 1. Hpecial meetings of the hoard of directors, to be held in the vrineipal office
of the corporation, may be called by the President; and in his absence by the Vice-
President; or by any____________ members of the board. By unanimous consent of
the directors, special meetings of the board may be held without notice, at any time

and place,



BY-LAWS—Continued.

Sme. 6. Notice of all regular and special meetings, except those specified in the
second sentence of Section 4 of this article, shall be mailed to each director, by the
Seeretary, ab leasto oo _________ days préﬂous to the time fixed for the meeting. Al
notices of special meetings shall state the purposes thereof.

SEC. . A quorum for the transaction of business at any regular or special reet-
ing of the directors shall consist of .3 . members of the board; but a majority
of those present at any regular or special meeting shall have power to adjourn the meet-
ing to a future time.

Smco. 7.7 The directors shall elect the officers of the corporation, and fix their
salaries; such election to be held at the divector’s meeting following each annual stock-
holders’ meeting. An officer may be removed at any time by a two-thirds vote of the
full board of directors.

Qre. 8.77 Vacancies in the board of directors may be filled by the remaining direc-
tors at any regular or special directors’ meeting.

Sre: 9, -The directors may, by veselution, appoinb.___ _-w. ..._.members of-the. .
Dboard as an executive committee,.to manage the business of the eorporation .lwing

-the interimr between meetings of the board.

Sre. 1. YAt each annual stockholders’ meeting the directors shall submit a state-
ment of the business done during the preceding year, together with a report of the
general financial condition of the corporation, and of the condition of its tangible
property.

ArtIcLE V.

OTTICERS.

Seerton 1. The officers of this corporation shall be a President, & Vice-President,
a Secretary and a Treasurer, who shall be elected for the term of one year, and shall
hold office until their successors are duly elected and qualified. No one shall be eligible
to the office of President or Vice-President who is not a director of the corporation;
and any such officer who ceases to be a director shall cease to hold office as President
or Vice-President as soon as his successor is elected and qualified. The offices of
Secretary and Treasurer may be held by one person.

Sec. 2. The President shall preside at all directors’ and stockholders’ meetings;
shall have general supervision over the affairs of thé corporation and over the other
officers; shall sign all stock certificates and written contracts of the corporation, and

countersign all checks; and shall perform all such other duties as are incident o his
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BY-LAWZ—Continued.

office. In case of the absence or disability of the President, his duties shall be per-
formed by the Viee-President.

88c. 3. The Secretary shall issue notices of all directors’ and stockholders’ meet-
ings, and shall attend and lceep the minutes of the same; shall have charge of all cor-
porate books, records and papers; shall be custodian of the corporate seal; shall attest
with bLis signature and impress with the corporate seal, all stock certificates and written
confracls of the corporation; and shall perform all such other duties as are incident
o his office.

8gc. 4. The Treasurer shall have custody of all money and securities of the
corparation and shall give bond,~in-such sum and -with such sureties as the directors
may yaquirs,-.conditioned upon the faithful performance of the duties of his office.
He shall sign all checks of the corporation, shall keep regular books of account and
shall submit them, together with all his vouchers, receipts, records and other papers,
t0 the directors for their examination and approval as often as they may reql;ire; and

ghall perform all such other duties as are incident to his office.

ArmicLe VI,

DIVIDENDS AND FINANCE:

Seorion 1. Dividends, to be paid out of the surplus earnings ot the corporation,
may be declared from time to time by resolution of the board of directors; but no
dividend shall be paid that will impair the capital of the corporation.

Suec, 2. The funds of the corporation shall be deposited in such bank or trust
compeny as the directors shall designate, and shall be withdrawn only upon the check

or ordzr of the Treasurer, countersigned by the President.

ArTicue VII,

AMENDMENTS,
&5 ‘K-"J,' 7. A y o ‘1
BCTION 1. Amendments to these by—l:tws may he made, hy-a ’.oio=@f Hfihe-stoel-

- .,
g

holder; “re)reserting o qumlt} +0f - gl thtr stockissued—and-outstardingy-ut~my=
annuai-storkholders” meetings-or- at. any-special-stockholders Tieeting, Wwhen tlig pro-

posed amendment-has been..set-out-in~the-notice- of-such-meeting.
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S. BRYCE FARRIS (ISB #5636) 0T 1 g 2007 -
RINGERT CLARK CHARTERED F)Emm’%;\}'_f

} ) FATENT O
fgsﬁgg%sgmet NATERRESOIROE:
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Nampa & Meridian Irrigation District
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
) Subcase No. 63-134
)
Case No. 39576 ) HART DAVIS DITCH COMPANY'S
)  FIRST SET OF DISCOVERY
)  REQUESTS TO THE STATE OF IDAHO
)
INTRODUCTION

This document contains the interrogatories, requests for admissions, and requests for
production being submitted to the State of Idaho for the above-referenced water right. These
interrogatories, requests for admissions, and requests for production are made pursuant to and are
governed by Rules 26, 33, 34 and 36 of the Idaho Rules of Civil Procedure.

GENERAL INSTRUCTIONS

1. Unless otherwise indicated, these interrogatories, requests for admissions, and
requests for production refer to water right no. 63-134.

2. These interrogatories, requests for admission, and requests for production are deemed
continuing in nature, and your responses are to be supplemented as additional information and

knowledge becomes available or known to you as provided in Rule 26(e) of the Idaho Rules of Civil

HART DAVIS DITCH COMPANY'’S FIRST SET OF DISCOVERY REQUESTS TO THE STATE OF
IDAHO - Page 1



Procedure.

3, Any reference herein to an individual, partnership, corporation, or other entity, shall
include the present and past agents, employees, representatives, and assigns of that individual or
entity.

4. If you withhold any information, in whole or in part, which is called for in and
interrogatory or request for production on the ground that it is subject to attorney-client privilege or
other privilege, identify each person or entity having knowledge of the bases for each claim of
privilege or other objection.

Sr If, for reasons other than alleged privilege, you do not provide a complete response
to any interrogatory or request for production, state with respect to such interrogatory or request for
production that a complete response is not provided and state the reason for the incomplete response.

0. Serve the original written answers to these interrogatories, request for admission, and
responses to request with a copy of the notice of service on S. Bryce Farris, Ringert Clark Chartered,
P.O. Box 2773, Boise, Idaho 83701.

INSTRUCTIONS FOR INTERROGATORIES

1. Provide answers to these interrogatories within thirty (30) days of service by fully
setting forth each interrogatory followed by an answer or objection to each interrogatory under oath
in accordance with LR.C.P. 33.

INSTRUCTIONS FOR ADMISSIONS

il Provide answers (o these request for admission within thirty (30) days of service by
fully setting orth each request for admission followed by an answer or objection to each request for

admission under oath in accordance with L.LR.C.P. 36.

HART DAVIS DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS TO THE STATE OF
IDAHQO - Page 2



INSTRUCTIONS FOR REQUEST FOR PRODUCTION

t. If you will make the original copies of the requested documents available at a
subsequent time requested by Hart Davis Ditch Company, upon reasonable notice, then the requests
for production of documents may be satisfied by mailing a true, correct, and legible copy of each and
every requested document to S. Bryce Farris, Ringert Clark Chartered, P.O. Box 2773, Boise, ID
83701 within the prescribed time.

2. Each document requested to be produced shall be provided in a manner which
preserves its sequential relationship with other documents being produced and shall include the file
folder and folder tabs associated with its file location. If the file location is not apparent on the
folder and tabs, the document shall be accompanied by information indicating from where the file
was taken and such additional information as is necessary to enable Hart Davis Ditch Company to
determine the document’s original pre-production location,

3. You are requested lo provide a response within thirty (30) days of service in
accordance with LR.C.P. 34,

Definitions:

In answering these interrogatories and requests for production, all terms used retain their
normal meaning. The following terms, in addition to their commonly understood definitions, shall
have the following meanings:

A. The term “Hart Davis” refers to the Hart Davis Ditch Company.
B. The term “you” or the “State of Idaho” refers to the Idaho Department of Parks and

Recreation, including, but not limited to, Eagle Island Park, or its employees and/or agents.

C. The term “document” shall be defined in the broadest possible manner and shall, at a
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minimum, mean any original or copy of words or information, whether produced in original

or copying form by printing, typing, recording, retrieval from electronic storage, manual

reproduction, or other process regardless of the form. The term “document” includes, but
is not limited to, writings, agreements, communication, correspondence, electronic mail
messages, reports, telegrams, memoranda, summaries or records of telephone conversations,
summaries or records of personal conversations or interviews, diaries, records, maps, charts,
plans, drawings, sketches, photographs, graphs, notes, summaries or records of meetings,,
colnferenocs or congressional hearings, summaries or reports of investigations or
negotiations, opinions or reports of consultants, drafts of any document, phono-records,
printouts from electronic storage or other data compilations from which information can be
obtained or translated, if necessary, by the respondent through detection devices into
reasonably usable form, marginal comments appearing on any document and all other
writing.

D. The term “identify” means:

(1) as to documents, give the date of each such document, the addresser’s name,
position, and address, the addressee’s name, position and address, any file, index or
other identification number, title and general character of the document, and specify
the name, address and position of the person or persons having custody and control
thereof. Alternatively, the document may be appended to your answer.

2) as to a person, or entity, give the full name, business address and telephone number,
home address and telephone number, the person’s current employment, position and

duties, and the person’s educational background.

HART DAVIS DITCH COMPANY"S FIRST SET OF DISCOVERY REQUESTS TO THE STATE OF
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(3) as to conversations, including telephone communications, or meetings give:

a, the date, place and time such communication occurred;

o] the identify of each and every person between whom the communication was
transmitted, who was present or who participated in the conversation, and any
other person(s) who have knowledge of such communication;

C. the place at which such communication occurred, or in the case of telephone
conversations, the location of each party; and

d. a detailed statement of the substance of what was discussed or what actions
were taken.

4) as to administrative, judicial, or congressional proceedings, give:

a. the caption of the proceeding;

b. the administrative or judicial tribunal or the name of the congressional
committee or subcommittee, including the business address and phone
number; and

c. the date(s) a witness provided testimony.

E. The term “relied,” when used in a request for all documents relied upon in the preparation
of an answer or response, refers not only to documents containing information supporting
the answer or response, but also documents reviewed, obtained, or prepared by the Claimant
or its employees, agents or contractors in the course of preparing its answer or response.

INTERROGATORIES, REQUESTS FOR ADMISSION, AND
REQUESTS FOR PRODUCTION

REQUEST FOR ADMISSION NO. 1: Please admit that you are a shareholder of Hart

HART DAVIS DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS TO THE STATE OF
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Davis Ditch Company.

INTERROGATORY NO. 1: If you deny, in whole or in part, Request for Admission No.

1, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NO. 1: If you deny, in whole or in part, Request for

Admission No. 1, please produce a true and correct copy of any documents and/or deeds which

supports your denial.

REQUEST FOR ADMISSION NO. 2: Please admit that since the date you have owned

the real property to which water right no. 63-134 is appurtenant, you have paid assessments to Hart
Davis Ditch Company for the delivery of said water.

INTERROGATORY NO. 2: If you deny, in whole or in part, Request for Admission No.

2, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NO. 2: If you deny, in whole or in part, Request for

Admission No. 2, please produce a true and correct copy of any documents and/or deeds which
supports your denial.

REQUEST FOR ADMISSION NO. 3: Please admit that since the date you have owned

the real property to which water right no. 63-134 is appurtenant, you have paid assessments to Hart
Davis Ditch Company for the operation and maintenance of the ditch which delivers said water.

INTERROGATORY NO. 3: If you deny, in whole or in part, Request for Admission No.

3, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NO. 3: If you deny, in whole or in part, Request for

Admission No. 3, please produce a true and correct copy of any documents and/or deeds which
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supports your denial.

REQUEST FOR ADMISSION NO. 4: Please admit that since the date you have owned

the real property to which water right no. 63-134 is appurtenant, you have paid assessments to Hart
Davis Ditch Company for the operation and maintenance of the diversion structure for water right
no. 63-134.

INTERROGATORY NQO. 4: If you deny, in whole or in part, Request for Admission No.

4, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NO. 4: If you deny, in whole or in part, Request for

Admission No. 4, please produce a true and correct copy of any documents and/or deeds which
supports your denial.

REQUEST FOR ADMISSION NO. 5: Please admit that prior to 2005 you did not assert

ownership of water right no. 63-134.

INTERROGATORY NO. §: If you deny, in whole or in part, Request for Admission No.

5, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NO. 5: If you deny, in whole or in part, Request for

Admission No. 5, please produce a true and correct copy of any documents and/or deeds which
supports your denial.

REQUEST FOR ADMISSION NO. 6: Please admit that you did not assert ownership, or
file a claim to ownership, of water right no. 63-134 in the Snake River Basin Adjudication.

INTERROGATORY NO. 6: If you deny, in whole or in part, Request for Admission No.

6, then describe in detail the factual and legal basis for your denial.
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REQUEST FOR PRODUCTION NO. 6: If you deny, in whole or in part, Request for

Admission No. 6, please produce a true and correct copy of any documents and/or deeds which
supports your denial.

REQUEST I

OR ADMISSION NO. 7: Please admit that you are precluded from claiming
ownership of water right no. 63-134 under the doctrines of waiver, estoppel and laches.

INTERROGATORY NO. 7: i you deny, in whole or in part, Request for Admission No.

7, then describe in detail the factual and legal basis for your denial.

REQUEST FOR PRODUCTION NO. 7: If you deny, in whole or in part, Request for

Admission No. 7, please produce a true and correct copy of any documents and/or deeds which
supports your denial.

INTERROGATORY NO. 8: Set forth and describe the last time water right no. 63-134 was

beneficially used, how it was used and who owned the property at that time.

INTERROGATORY NO. 9: Set forth and describe when you intend to beneficially use

water right no. 63-134 next and what lands you intend to irrigate.

REQUEST FOR PRODUCTION NO. 6: Produce alt documents that evidence your claim

to ownership of water right no. 63-134.

INTERROGATORY NO. 10: Water right no. 63-134 was reccommended by the Idaho

Department of Water Resources in the name of Hart Davis Ditch Company, please set forth and
describe each and every fact, document or legal basis which you believe supports your contention
that you own water right no. 63-134,

INTERROGATORY NO. 11: Please identify each and every person whom you expect to
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call as a fact witness in the trial of this matter and state the substance of the facts upon which the
person is expected fo testify.
INTERROGATORY NO. 12: Please identify each and every person whom you know has

knowledge about water right no. 63-134,

INTERROGATORY NO. 13: Please identify each and every person whom you expect to
call as an expert witness in this matter. For each such person identify, please state the subject matier
on which the expert is expected to testify, the substance of the opinions to which the expert is
expected to testify, and the underlying facts and data upon which the expert opinions are based.

REQUEST FOR PRODUCTION NO. 7: Produce every document or tangible item that you

intend to offer as an exhibit in the trial of this matter.

REQUEST FOR PRODUCTION NO. 8: For each person identified in your response to

Interrogatory no. 13, please produce: (1) a curriculum vitae or resume, including a list of publications
authored by that person, if any, as well as any other information which would demonstrate the
person’s knowledge or qualifications to state the facts or express the opinions to which the person
is expected to teslify; and (2) all documents containing or evidencing the underlying facts or data
described in your response to Interrogatory No. 13.

REQUEST FOR PRODUCTION NO. 9: In your Objection to water right no. 63-134, you

referenced a Statement of Water Rights for Eagle Island Penitentiary Farm on Boise River. Please
produce all documents which may support the Statement of Water Rights for Eagle Island
Penitentiary Farm on Boise River, or which are referenced in the Statement of Water Rights for

Eagle Island Penitentiary Farm on Boise River, including, but not limited to, “an agreement now on

HART DAVIS DITCH COMPANY’S FIRST SET OF DISCOVERY REQUESTS TO THE STATE OF
IDAHO - Page 9



file”, “a stock certificate” for 165 shares and “the abstract” on file in the office of the Secretary of

State.

INTERROGATORY NO. 14: Identify all persons who assisted in the preparation of the
responses to these Interrogatories, Request for Admission and Requests for Production.
his 4%
DATED this _9 ™ day of October, 2007.

RINGERT CLARK CHARTERED

By Py T e
_#8. Bryce Farris
“ Attorney for Hart Davis Ditch Company
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CERTIFICATE OF SERVICE

I hereby certify that on this :Z_r(ﬁéy of October, 2007, I served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice David J. Barber
Environment and Natural Resource Div. State of Idaho

550 West Fort Street, MSC 033 P.O. Box 44449

Boise, Idaho 83724 Boise, Idaho 83711-4449
IDWR Document Depository Idaho Department of Parks
P.O. Box 83720 and Recreation

Boise, Idaho §3720-0098 5657 Warm Springs Avenue

Boise, Idaha 83716

Ron Sali & Ron Sali Propertics Ron Sali
Ron Sali Properties, Inc. P.O. Box 448

Represented by: Boise, Idaho 83701-0488
Michael C. Creamer
Givens Pursley Ron Sali
P.O. Box 2720 919 South Linden Road
Boise, Idaho 83701-2720 Eagle, Idaho 83616
Ron Sali Properties, Inc. Chief of Natural Resource Division
Profit Sharing Plan Office of the Attorney General
100 N. 9" Street, Ste. 200 State of Idaho
Boise, Idaho 83702-5700 P.O. Box 44449

Boise, Idaho 83711-4449
Mace Catlin Ditch Company
c/o Bob Kell
1820 Mace Road
Eagle, Idaho 83616 Y

< S. Bryce Famis
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HECEIVED

poe v 2007
S. BRYCE FARRIS (ISB #5636) .T!f o
RINGERT CLARK CHARTERED DEPARTMENT OF
455 S. Third, P, O, Box 2773 VATERRESOURGES
Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NO. 63-134

NOTICE OF SERVICE OF

HART-DAVIS DITCH COMPANY’S
FIRST SET OF DISCOVERY REQUESTS
TO THE STATE OF IDAHO

Case No. 39576

e’ N N S N’ N’ N’ N

COMES NOW Hart-Davis Ditch Company, by and through its counsel of record, Ringert
Clark Chartered, and pursuant to Idaho Rules of Civil Procedure, hereby gives notice that on the 9"
day of October, 2007, Hart-Davis Ditch Company’s First Set of Discovery Requests to the State of
Idaho, was served by depositing the original of the foregoing document via U.S. mail to the
following:

Lawrence G, Wasden

Clive J. Strong

David J. Barber

Office of the Altorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449
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DATED this 9" day of October, 2007,

RINGERT CLARK CHARTERED
=2

_-f".l.-'?..‘..f?. -

byt R e

e 4 Bryce Farris
Attorney for Hart-Davis Ditch Company
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CERTIFICATE OF SERVICE

oo

I hereby certify that on this f/_ ay of October, 2007, I served a true and correct copy of the
foregoing document by U.S. mail, postage pre-paid to the following:

United States Department of Justice David J. Barber
Environment and Natural Resource Div. State of Idaho
550 West Fort Street, MSC 033 P.O. Box 44449
Boise, Idaho 83724 Boise, Idaho 83711-4449
IDWR Document Depository Idaho Department of Parks
P.O. Box 83720 and Recreation
Boise, Idaho 83720-0098 5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali & Ron Sali Properties Ron Sali
Ron Sali Properties, Inc. P.O. Box 448

Represented by: Boise, Idaho 83701-0488
Michael C. Creamer
Givens Pursley Ron Sali
P.O. Box 2720 919 South Linden Road
Boise, Idaho 83701-2720 Eagle, Idaho 83616
Ron Sali Properties, Inc. Chief of Natural Resource Division
Profit Sharing Plan Office of the Attorney General
100 N. 9 Street, Ste. 200 State of Idaho
Boise, Idaho 83702-5700 P.O. Box 44449

Boise, Idaho 83711-4449
Mace Catlin Ditch Company
c/o Bob Kell
1820 Mace Road
Eagle, Idaho 83616 =4

) Bryce Farris
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RECEIVED

S. BRYCE FARRIS (ISB #5636)
RINGERT CLARK CHARTERED GCY 02 2007

455 S. Third, P. O. Box 2773 (ASPARTNENT OF
Boise, [daho 83701-2773 | ATERRESOURCES

Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Hart-Davis Ditch Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
SUBCASE NO. 63-00132, 63-00133,
63-00134, 63-00134A, 63-00134B,

63-00186A, 63-00186B, 63-17205,
and 63-31772

In Re SRBA

Case No. 39576

DISCLOSURE OF WITNESSES

COMES NOW, The Hart-Davis Ditch Company, Inc. (Hart-Davis), by and through its
attorneys of record, Ringert Clark Chartered, and, pursuant to the July 12, 2007, Supplemental Trial
Scheduling Order in the above-captioned matter, hereby notify the Court and the parties of the names
of the following witnesses that they may call at the trial of this matter. Discovery is ongoing and
Hart-Davis reserves the right to supplement this disclosure as necessary. Furthermore, because the
course and exigencies of trial practice always involves an element of uncertainty, Hart-Davis
reserves the right to call as witnesses in this matter any persons identified in the discovery conducted
in this case or who may, between now and trial, become known but whose identity was not

previously discovered.
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Jim Breszinsky

Ron Rippey

Jim Zamzow

Present Board member of the Hart-Davis Ditch Company, Inc.
Past Board members of the Hart-Davis Ditch Company, Inc.
Ron Sali

Tom Nicholson

Employee or agents of Eagle Island Park

S A -

o State of Idaho, Department of Water Resources employees
10. State of Idaho, Department of Parks and Recreation employees
11. Lee Sisco, Boise River Watermaster

12, Past and present members of the Mace Catlin Ditch Company

Hart-Davis Ditch Company, Inc. also reserves the right to call rebuttal witnesses. Lastly,
Hart-Davis has not retained an expert witness in this matter at this time.

Dated this 1* day of October, 2007,

RINGERT CLARK, CHARTERED
"T@f’rﬁ‘? - " W
/s / P e
“S. Bryce Farris
Attorneys for The Hart-Davis Ditch Co., Inc.
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CERTIFICATE OF MAILING

I hereby certify that service of the within and foregoing document was made this 1% day of
October, 2007, by mailing a copy thereof, postage prepaid, to each of the parties listed below.

State of Idaho Department of Parks and Recreation
5657 Warm Springs Avenue
Boise, Idaho 83716

Ron Sali and Ron Sali Properties
Represented by:

Michael C. Creamer

601 W. Bannock Street

P.O. Box 2720

Boise, Idaho 83701-2720

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N. 9"" Street, Ste. 200
Boise, Idaho 83702-5700

State of Idaho

Department Natural Resources
P.O. Box 44449

Boise, Idaho 83711-4449

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720-0098

IDWR Document Depository et
PO Box 83720 o
Boise, ID 83720-0098

L) Bryce Farris
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WITNESS LIST FOR SUBCASE NOS. 63-132, -133, -134,
-134A, -134B, -186 A, -186B, -17205, -31772

In Re SRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the Idaho Department of Water Resources
David R. Tuthill, Jr., Director
Donald V. Shaff, Adjuadication Bureau Chief

October 1, 2007
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The Director of the Idaho Department of Water Resources (IDWR) submifs this
Witness List in response to the request of Special Master Booth, as set forth in the
Supplemental Trial Scheduling Order dated July 11, 2007,

POTENTIAL WITNESSES

The individuals listed below have knowledge pertaining to this subcase and may
be requested by the Court or the parties to testify. IDWR reserves the right to utilize all
or a portion of the following list of witnesses in this matter:

1. Jan Shurte, Adjudication Water Rights Supervisor,
Western Regional Office

2, Danielle Favreau, GIS Analyst

3. Steve Lester, Water Rights Supervisor, Western
Regional Office

Respectfully submitted this / 1 day of October, 2007.
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LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 334-2690

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

L N S P N e

Subcase Nos, 63-132, 63-133, & 63-134

STATE OF IDAHO’S LIST OF WITNESSES

The State of Idaho, through counsel, submits the following List of Witnesses that it may

call during its case in chief.

David Ricks, Idaho Department of Parks and Recreation. )

James Thomas, Idaho Department of Parks and Recreation.

Ron Howerton, Consultant.
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DATED this 1% day of October 2007.

STATE OF IDAHO’S LIST OF WITNESSES

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

Deputy Attorney General
Natural Resources Division
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CERTIFICATE OF SERVICE

I certify that on this 1% day of October 2007, T caused to be served the original and
copies of the STATE OF IDAHO’S LIST OF WITNESSES on the following persons by the

indicated methods:

L

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Copies to

Special Master Ted Booth
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

United States Department of Justice

Environment and Natural Resource
Division

550 West Fort Street, MSC 033

Roise, ID 83724

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Idaho Department of Parks and
Recreation
5657 Warms Springs Avenue

Boise, ID 83716

STATE OF IDAHO’S LIST OF WITNESSES

O U.S. Mail, postage prepaid
[JHand Delivery

[0 Federal Express
Facsimile: {208) 736-2121
O Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery
Federal Express

Facsimile: (208) 736-2121

Statehouse Mail

OoROO0

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

OOodR

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

OodooM

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

xOOOo

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

aooo

i
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Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720

Ron Sal
PO Box 488
Boise, ID 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N 9" St. Ste 200
Boise, Idaho 83702-5700

Ron Sali
919 South Linden Rd.
Eagle, Idaho 83616

Mace Catlin Ditch Company
c/o Bob Kell

1820 Mace Rd.

Eagle, ID 83616

Chief of Natural Resource Division

Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

U.S. Mall, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

o000

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Facsimile: (303) 312-7379
Statehouse Mail

O000R

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

OO0O0K

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303)312-7379
Statehouse Mail

O000K

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303)312-7379
Statehouse Mail

OO

Not Applicable

il ) Bl

AVID J. BARBER
Deputy Attorney General
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COPY

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID J. BARBER (ISB #2597)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsumile: (208) §54-8072

RECEIVED
sep 26 207

JEPARTMENT OF _
IATER RESONRCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

e’ N N s N N N N

Subcase Nos. 63-00132 and 63-00133

NOTICE OF SERVICE AND CERTIFICATE OF
SERVICE

NOTICE OF SERVICE

The State of Idaho served on the 25™ day of September, 2007, a copy of the STATE OF

IDAHQ’S FIRST SET OF DISCOVERY REQUESTS TO MACE-CATLIN MUTUAL DITCH

COMPANY on the Mace-Catlin Mutual Ditch Company by U.S. Mail, postage prepaid,

addressed to the following persons at the following addresses:

NOTICE OF SERVICE AND CERTIFICATE OF SERVICE Page -1



Mace-Catlin Mutual Ditch Company, Inc. Mace-Catlin Mutual Ditch Company, Inc.

¢/o Bob Kell, President c/o Bob Kell, President
1820 W. Mace Road 953 S. Arbor Island Way
Eagle, TD 83616 Ragle, ID 83616

Mace-Catlin Mutual Ditch Company, Inc.
¢/o Rod Wagner, Director

3240 W. Chinden Blvd.

Meridian, ID 83642

The State of Idaho retained the original of the STATE OF IDAHO’S FIRST SET OF
DISCOVERY REQUESTS TO MACE-CATLIN MUTUAL DITCH COMPANY in ifs files in
accordance with the Idaho Rules of Civil Procedure.

DATED this 25" day of September 2007.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

ol ) B
DAVIDT. BARBEK

Deputy Attormney General
Natural Resources Division
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and/or copy of this NOTICE OF SERVICE AND CERTIFICATE OF SERVICE on each of the

CERTIFICATE OF SERVICE

I certify that on this 25™ day of September 2007, I caused to be served the original

following persons by the indicated method:

1.

NOTICE OF SERVICE AND CERTIFICATE OF SERVICE

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Copies fo the following persons:

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, 1D 83701-2773

United States Department of Justice

Environment and Natural Resource
Division

550 West Fort Street, MSC 033

Boise, ID 83724

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Idaho Department of Parks and

Recreation
5657 Warms Springs Avenue
Boise, ID 83716

OOnx O000x OOOdx

xOOOO

aooo

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile: (208) 736-2121
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery :
Federal Express
Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express
Facsimile:

Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail
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Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, D 83701-2720

Ron Sali
PO Box 488
Boise, 1D 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N 9™ St. Ste 200
Boise, Idaho 83702-5700

Ron Sali
100 N 9™ St, Ste 200
Boise, Idaho 83702-5700

Mace Catlin Mutual Ditch Company
c/o Rod Wagner, Director

3240 W. Chinden Blvd.

Eagle, ID 83616

Mace Catlin Mutual Ditch Company
c/o Bob Kell

1820 W. Mace Rd.

Eagle, ID 83616

Mace Catlin Mutual Ditch Company
c/o Bob Kell, President

653 S. Arbor Island Way

Eagle, ID 83616

[ S|
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NOTICE OF SERVICE AND CERTIFICATE OF SERVICE

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepatd
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303)312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail

U.S. Mail, postage prepaid
Hand Delivery

Federal Express

Facsimile: (303) 312-7379
Statehouse Mail
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Chief of Natural Resource Division Not Applicable
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

,W;/ /7 /’%

DAV J. BARBBR
Deputy Attorney General

(3
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FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase 63-00132, 63-00133, 63-00134, 63-
) 00134A, 63-00134B, 63-00186A, 63-00186B,
Case No. 39576 ) 63-17205, and 63-31772
)
) SUPPLEMENTAL TRIAL
} SCHEDULING ORDER

This matter came before the Special Master at the Supplemental Scheduling
Conference held on July 10, 2007. The following dates shall govern the conduct of this
subcase through trial:

October 1, 2007 5:00 PM Disclosure of Witnesses. Disclosure of all
witnesses, whether lay or expert, shall be completed
by this deadline. All non-disclosed witnesses, except
impeachment witnesses, shall be excluded from
testifying in the trail unless permitted by the Special
Master in the interests of justice. LR.C.P. 16(e)(6){J).

November 16, 2007 5:00 PM  Discovery Served and Responses Completed.
Deadline for completion of all discovery, meaning
that all discovery is served and response is complete,
including the taking of depositions of lay and expert
witnesses, all interrogatories, request for production /
inspections and admissions. Motions to compel
should be filed accordingly so as to accommodate this
deadline.

November 30,2007 5:00 PM  Deadline for Motions for Summary Judgment.
Any party moving for summary judgment shall file a
motion therefor no later than this deadline.
Memorandums and affidavits in support of motions
for summary judgment shall be filed
contemporaneously therewith.

December 28,2007 5:00 PM  Summary Judgment Response Briefs Due. Any
responsive briefing and affidavits shall be filed by

SUPPLEMENTAL TRIAL SCHEDULING ORDER Page 1 of 2
G:\BASIN FOLDERS\Orders\630ORDERS\I32 ¢t al.supplemental trial schedule.doc



January 11, 2008

January 22, 2008

March 21, 2008

March 25, 2008

April 7,2008

5:00 PM

5:00 PM

- 5:00 PM

9:30 AM

9:00 AM

Dated July 11, 2007

SUPPLEMENTAL TRIAL SCHEDULING ORDER

this deadline.

Summary Judgment Reply Briefs Due. Any reply
briefs shall be filed by this deadline.

Hearing on Motion for Summary Judgment.
Motions for summary judgment shall be heard by this
deadline. The moving party should contact the clerk
of the Court to arrange for a time and location for oral
argument on summary judgment.

Pre-Trial Memorandum. Either party may, but is
not required, to file a pre-trial memorandum, which
may include the matters set forth in LR.C.P. 16(e).

Final Pre-Trial Conference. Pursuant to LR.C.P.
16, a final pre-trial conference will be held at the
Snake River Basin Adjudication Courthouse, 253 314
Avenue North, Twin Falls, Idaho. Parties may
participate by telephone by dialing 225-383-1099 and
when prompted entering the code 675342,

Trial. The trial in these subcases will begin on April
7, 2008 at 9:00 AM and continue each day thereafter
until complete. The frial will be held at the Idaho
Supreme Court Building, 451 West State Street,
Boise, Idaho, in the lower-level conference room.

oA

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication

Page 2 of 2
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SUPP
Page

CERTIFICATE OF MAILING

I certify that a true and correct copy of the SUPPLEMENTAL
TRIAL SCHEDULING ORDER was mailed on July 12, 2007, with sufficient

first-class postage to the following:

STATE QOF IDAHO DEPARTMENT OF
PARKS & RECREATION

5657 WARM SPRINGS AVE

BOISE, ID 83716

Phone: 208-334-2400

RON SALT

RON SALI & RON SALI PROPERTIES

RON SALI PROPERTIES INC
Represented by:

MICHAEL C CREAMER

601 W BANNOCK ST

PO BOX 2720

BOISE, ID 83701-2720

Phone: 208-388-1200

HART-DAVIS DITCH CO INC
Represented by:

S. BRYCE FARRIS

455 S THIRD ST

PO BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-4591

STATE OF IDAHO DEPARTMENT OQF
Represented by:

STATE OF IDAHO

700 W JEFFERSON ROOM 210

P O BOX 44449

BOISE, ID 83711-4449

Phone: 208-334-2400

MACE CATLIN DITCH CO
C/O BOB KELL

1820 MACE RD

EAGLE, ID 83616
Phone: 208-939-4618

RON SALI

PO BOX 488

BOISE, ID 83701-0488
Phone: 208-344-4224

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

LEMENTAL TRIAL SCHEULING ORDER
1 7/12/07

FILE COPY FOR 00209

RON SALI PROPERTIES INC
PROFIT SHARING PLAN

100 N 9TH STE 200
BOISE, ID 83702-5700
Phone: 208-344-4224
RON SALI

100 N STH ST STE 200
BROISE, ID 83701

Phone: 208-344-4224




RECEIVED
SEP 30 2008

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A. Subcase 63-31772
) (Inser1 waler righl number)
Case No. 39576 ; STANDARD FORM 1
) OBJECTION
)

Please print or type the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: Ron Sali and Ron Sali Properties, Inc. Profit Sharing Plan
Address: 100 North 9th Street, Suite 200
P.O. Box 488

Boise, ID 83701-0488
Daytime Phone: (208) 344-4224

Name & Address of Attorney, if any:

Michael C. Creamer / Jeffrey C. Fereday
Givens Pursley LLP

P.O. Box 2720

Boise, ID 83701-2720

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT
Name; Hart-Davis Ditch Co. Inc,

Address: ¢/o Jim Breszinsky
1111 Trout Road
Eagle, ID 83616

SF.1 - Objection
Amended 10/16/97 Page 1



D. I object to the following elements as recommended in the Director’s Report. (Please
check the appropriate box(es)).

l. O Name and Address

Should be:

2. ] Source
Should be:

3. ] Quantity
Should be:

4. [1  Priority Date
Should be:

5. ] Point(s) of Diversion
Should be:

6. ] Instream Flow Description
Should be:

7. ] Purpose(s) of Use
Should be:

8. O Period of Year
Should be:

9. X Place of Use

Should be: See “E” below.
11. I object because:
] This water right should not exist.

| This water right was not recommended, but should be recommended with the
elements described above.
E. REASONS SUPPORTING OBJECTION(S):

IDWR has incorrectly allocated irrigated and irrigable acres as between Hart-Davis Ditch Co.
Inc. and State of Idaho, Department of Parks & Recreation in its amended recommendation.

SF.1 - Objection
Amended 10/16/97 Page 2



F. VERIFICATION (Must be Completed)

State of Idaho ) —
} ss.
County of Ada )

Michael C. Creamer, duly sworn, upon oath, deposes and says:

That I am the party/claimant filing this objection as defined by I.C. §§ 42-1401A(1) and
(6) or that I am the attorney for the party/claimant responding and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

{Avdiney signing in representalive Capacity)

Subscribed and sworn to before me on September 26,%. /WM] -
LM AN
U

Motary/Public FexHaho
E"fc, Residing at: Boise, Idaho
-,'.% %, My Commission Expires: 2/27/2010

PRLLLITITP

SF.1 - Objection
Amended 10/16/97 Page 3



INSTRUCTIONS FOR MAILING

You must mail the objection to the Clerk of the Court. FAX filings will not be
accepted. You must also send a copy to all the parties listed below-in the Certificate of Mailing.

G. CERTIFICATE OF MAILING

I certify that on September 26, 2008, I mailed the original and copies of this response,
including all attachments, to the following persons:

1. Original to:

Clerk of the District-Court .
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:

Name: Hart-Davis Ditch Co. Inc.
Address: ¢/o Jim Breszinsky

1111 Trout Road

Eagle, ID 83616

3. Copies to:
IDWR Document Depository S. Bryce Farris
PO Box 83720 455 S. Third Street
Boise, ID 83720-0098 PO Box 2773

Boise, ID 83701-2773
Chief, Natural Resources Division

Office of the Attorney General : State of Idaho

State of Idaho Department of Parks & Recreation
PO Box 44449 Statehouse Mail, P.O. Box 83720
Boise, ID 83711-4449 Boise, ID §3720-0065

United States Department of Justice
Environment & Natural Resource Division

550 West Fort Street, MSC 033
Boise, ID 83724 /MVM—/
A

gnature of Obj ector or attorney
mailing on Objector’s behalf

SF.1 - Objection
Amended 10/16/97 Page 4



RECEIVED
SEP 3-0 2008

DEPARTMENT OF
= = WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA A. Subcase 63-134

(Insant waler right aumber)

Case No. 39576 STANDARD FORM 1

)
)
)
g OBJECTION
)

Please print or type the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: Ron Sali and Ron Sali Properties, Inc, Profit Sharing Plan
Address: 100 Notrth 9th Street, Suite 200
P.O. Box 488

Boise, ID 83701-0488
Daytime Phone: (208) 344-4224

Name & Address of Attorney, if any:

Michael C. Creamer / Jeffrey C. Fereday
Givens Pursley LLP

P.O. Box 2720

Boise, ID 83701-2720

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Name: State of Idaho, Department of Parks & Recreation

Address: Statehouse Mail, P.O, Box 83720
Boise, ID 83720-0065

SF.1 - Objection
Amended 10/16/97 Page 1



D, I object to the following elements as recommended in the Director’s Report. (Please
check the appropriate box(es)).

1. (0 Name and Address -

Should be:

2 O Source
Should be:

8] O Quantity
Should be:

4, []  Priority Date

" Should be:

5 (O  Point(s) of Diversion
Should be:

6. 4 Instream Flow Description
Should be:

7. [1  Purpose(s) of Use
Should be:

8. ] Period of Year
Should be:

9. X Place of Use

Should be: Limited to irrigation of no more than 165 acres.
11. I object because:
[]  This water right should not exist.

L] This water right was not recommended, but should be recommended with the
elements described above.
E. REASONS SUPPORTING OBJECTION(S):

IDWR has incorrectly allocated irrigated and irrigable acres as between Hart-Davis Ditch Co.
Inc. and State of Idaho, Department of Parks & Recreation in its amended recommendation.

SF.1 - Objection
Amended 10/16/97 Page 2



F. YERIFICATION (Must be Completed)

State of Idaho ) N
) ss.
County of Ada )

Michael C. Creamer, duly sworn, upon oath, deposes and says:

That T am the party/claimant filing this objection as defined by 1.C. §§ 42-1401A(1) and
(6) or that [ am the attorney for the party/claimant responding and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

4 7 7

ol filing objectipn)

(Avodiey siining In refiresentative capacity)

s ._~
| /MM)

. E\Etalyy/jsublic fag I9Bho v
: ";:" Pl . Residing at: Boise, Idaho
sf}?,.-t"-'.. 6’4,.'% My Commission Expires: 2/27/2010

Subscribed and sworn to before me on September 26,

SF.1 - Objection
Amended 10/16/97 Page 3



INSTRUCTIONS FOR MAILING

You must mail the objection to the Clerk of the Court. FAX filings will not be
accepted. You must also send a copy to all the parties listed below in the Certificate of Mailing,

G. CERTIFICATE OF MAILING

[ certify that on September 26, 2008, I mailed the original and copies of this response,
including all attachments, to the following persons:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:
Name: State of Idaho, Department of Parks & Recreation

Address: Statehouse Mail, P.O. Box 83720
Boise, ID 83720-0065

3. Copies to:

IDWR Document Depository Hart-Davis Ditch Co. Inc.
PO Box 83720 ¢/o Jim Breszinsky
Boise, ID 83720-0098 1111 Trout Road

Eagle, ID 83616
Chief, Natural Resources Division

Office of the Attorney General S. Bryce Farris

State of Idaho 455 S. Third Street
PO Box 44449 PO Box 2773

Boise, ID 83711-4449 Boise, ID 83701-2773

United States Department of Justice
Environment & Natural Resource Division
550 West Fort Street, MSC 033
Boise, ID 83724

Signature of Objector or attorney
mailing on Objector’s behalf

SF.1 - Objection
Amended 10/16/97 Page 4



RECEIVED
SEP 26 2008

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A. Subcase 63-31772
) (Insert water right no.)
Case No. 39576 )
) STANDARD FORM 1
) OBJECTION
)

Please fill in the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: HART-DAVIS DITCH COMPANY
c/o Jim Breszinsky
Address: 1111 Trout Road

Eagle, Idaho83616

Daytime Phone: 208-939-6712

Name & Address of Attorney, if any:
S. Bryce Farris

Ringert Law Chartered

P.O. Box 2773

Boise, ID 83701

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTORS’S REPORT
Name: HART DAVIS DITCH COMPANY

Address: 1111 Trout Road
Eagle, Idaho83616

SF. 1 - Objection Page 1
Amended 10/16/97
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D. I object to the following elements as recommended in the Director’s Report. (Please check the

Appropriate box(es)).

1. | Name and Address
Should be:

2. O Source
Should be:

3. g Quantity
Should be:

4, ] Priority Date
Should be:

BY O Point(s) of Diversion
Should be:

6. O Instream Flow Description

Should be: __ Not Applicable

7. (| Purpose(s) of Use
Should be:

8. O Period of Year
Should be;

9. X Place of Use
Should be: See below.

10. a I object because:
0 This water right should not exist.

O This water right was not recommended, but should be
recommended with the elements described above.,

E. REASONS SUPPORTING OBJECTION (S): The place of use states that the right is limited
to 209 acres within the boundary of Hart Davis Ditch Company. The place of use for this right and 63-
0134 were for a total of 498 acres prior to the Special Master’s decision on the ownership of 63-0134,
The Special Master determined that 63-0134 should be in the name of the State of Idaho and the
corresponding amount 3.30 cfs and 165 acres should be included for said right(s) for the State of Idaho
and then 63-0134 subtracted from the total right and acres previously determined by IDWR for Hart
Davis. Accordingly, the place of use for this right should reflect a minimum of 333 acres.

SF. 1 - Objection Page 2
Amended 10/16/97




F. VERIFICATION (must be completed)

State of Idaho )

) ss.
County of Ada )

S. Bryce Farris, duly sworn, upon oath, deposes and says:

That I am the attorney for the party/claimant filing this objection, as defined by 1. C. §§ 42-1401A
(1) and (6) or that 1 am the attorney for the party/claimant objecting and that I have read this objection, know
its contents and believe that the statements are true to the best of my knowledge.

R

ryce Farris

Subscribed and sworn to before me on: Cb.bai_q_,w\bur AT, Do0%

“.null{;'lln,“’ L eV O %

é\\{ P*“_,f f. ?'éf"o, Notary Public for \—’\ dadn

2,
o° “, % Residing at: 53)!:4 ,;Q,ﬁnm
*f$OTARy
*

My Commission Expires:__gx|on \\ AN

- L™
%‘P -..-‘
"'“”‘1*1'.;,30:?‘ o

""lunl e Wt

SF. 1 - Objection

Page 3
Amended 10/16/97



INSTRUCTIONS FOR MAILING

“You must mail the objection, to the Clerk of the Court. FAX filings will no be accepted. You must
also send a copy to all the parties listed below in the Certificate of Mailing,

CERgFICATE OF MAILING

I certify that on September Q 5, 2008, I mailed the original and copies of this objection, including
all attachments, to the following persons:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication

253 Third Avenue North
PO Box 2707
Twin Falls, ID 83303-2707
2. One copy to the Claimant of the water right at the following address:
Name: Hart Davis Ditch Company
Address: 1111 Trout Road
Eagle, Idaho83616
3. Copies to:

Mace Catlin Ditch Company IDWR Document Depository

Represented by Jon C. Gould P.O. Box 83720
Ringert Law Chartered Boise, Idaho 83720-0098
P.O. Box 2773
Boise, Idaho 83701-2773
Ron Sali State of Idaho, Dept. of Parks and Rec,
Ron Sali & Ron Sali Properties Represented by:
Ron Sali Properties, Inc. Chief, Natural Resources Division

Represented by Michael C. Creamer Office of the Attorney General
601 W, Bannock Street State of Idaho
Boise, Idaho 83701-2720 P.O. Box 44449

Boise, ID 83711-4449

-

q’___

SignzrﬁJ/re of Objector or attorney
mailing on Objector’s behalf

SF. 1 - Objection Page 4
Amended 10/16/97



coPY RECEIVED

SEP 22 2008
DEPARTMENT OF
WATER HESOUFE%‘ES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) A. Subcase Number:  63-33068
) ) (Insert water right number)
Case No. 39576 )
)
) STANDARD FORM 1
) OBJECTION
)
Please fill in the following information:
B. NAME AND ADDRESS OF PERSON OBJECTING
Name: State of Idaho, Department of Parks and Recreation
Address: 5657 Warm Springs Avenue
Boise, Idaho 83716
Daytime Phone: (208) 334-2400

Name and Address of Attorney, if any:

Attorney Name: LAWRENCE G. WASDEN
Attorney General
CLIVE J. STRONG .
Deputy Attorney General
Chief, Natural Resources Division
DAVID J. BARBER (ISB # 2597)
Deputy Attorney General '
Attorney Address:  Office of the Aftorney General
700 West State Street — 2™ Floor
P.O. Box 44449
Boise, ID 83711-4449
Attorney Phone No.  (208) 334-2400

S.F. 1 — Objection , Page-1
Amended 10-16-97 ’



C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Name: STATE OF IDAHO

DEPT OF PARKS & RECREATION
Address: STATEHOUSE MAIL

PO BOX 83720

BOISE, ID 83720-0065

D. I object to the following elements as recommended in the Director’s Report. (Please check the
appropriate box(es)).

1. O Name and Address ‘

Should be:
2. O Source .
Should be:
3. O Quantity
Should be:
4, O Priority Date
Should be:
5. O Points of Diversion
Should be:
6. O Instream Flow Description

Should be; Not applicable.

7. O Purpose(s) of Use

Should be:
8. O Period of Year
Should be:
1111
1111
1111
1111
S.F. 1 - Objection : Page - 2

Amended 10-16-97



9, | Place of Use
Should be:
IRRIGATION in ADA County
TO4N ROIE S18 LOT3 (NENW) 9.00 TO04N ROIE S18 -EOT4 (NWNW)34.70
TOAN ROIE S18 LOT4 @ISWNW) 3560 T04N ROIE S18 EOTF3 (SENW) 29.50

TO4N ROLE - 818 NESW 28.10  TO04N ROIE S18 NWSW  35.50
TO4N ROIE S18 SWSW 30.50 TO4N ROIE S18 SESW  19.80
TO4N RO1W 813 NENE 25.00 TO04N RO1W S13 NWNE 15.60
T0O4AN ROIW S13 SWNE 23.30  T04N ROIW S13 SENE 17.80
TO4N ROIW S13 NESE 36.80 TO4N RO1W 813 NWSE 35.80
T04N ROIW S13 SWSE 23.50 T04N ROIW S13 SESE  37.50

TO4AN ROIW 824 - NENE 3.30  TO4N RO1W S13 NWNE 7.70
' : 449  ACRES TOTAL

The rights listed below are limited to the irrigation of a combined total of 449 acres in a single
irrigation season. Combined Right Nos.: 63-134, 63-33068, 63-33070.

il. I object because:

O -This water right should not exist. '
d This water right was not recommended, but should be recommended with the
elements described above.

" E. REASONS SUPPORTING OBJECTION(S):

The objection requests correction of an error in the legal description for one quarter-quarter. In
addition, the State of Idaho, Department of Parks and Recreation, requests the elimination of “lot
numbers” in the legal description for the place of use for the following reasons. (i) The original
designation of lot numbers-at the time of the survey by the General Land Office was based on two
separate channels of the Boise River that have changed dramatically since the time of the original survey
by the General Land Office. Consequently, the reference to the original lot numbers at the present time
is confusing. (ii) The legal description for the place of use is incomplete in its use of lot numbers. A
true and correct copy of IDP&R Exhibit 2 is attached to this objection, which contains excerpts from the
Master Title Plat for Township 4 North, Range 1 East B.M. and for Township 4 North, Range 1 West,
Boise Meridian, IDP&R Exhibit 2 illustrates that all of the legal description for the place of use would
require “lot numbers” exeept for the one hundred and twenty acres in the NEVASEY:, NWYSEY, and
SWY4SEY4 of section 13, Township 4 North, Range 1 West B.M. and the forty acres in the NE/4SWY: of
section 18, Township 4 North, Range 1 East, BM. The best solution is to eliminate the use of lot
numbers all together in the legal description for the place of use.

S.F. 1 — Objection Page-3
Amended 10-16-97



F. VERIFICATION (Must be Completed)

State of Idaho )

) ss.
County of Ada)

DAVID J. BARBER, Deputy Attorney General, duly sworn, upon oath, deposes and says:

That the State of Idaho, Department of Parks & Recreation, in its proprietary capacity is filing
this objection and that I am a Deputy Attorney General authorized to represent the State of Idaho,
Department of Parks & Recreation which is a party/claimant in this proceeding, as defined by I.C.

§ 42-1401A(1) and (7), and I have read this objection, know its contents and believe that the statements
are true to the best of my knowledge. _

LAWRENCE G. WASDEN
Attorney General

CLIVEJ. STRONG

Deputy Attorney General

Chief, Natural Resources Division
DAVID J. BARBER

Deputy Attorney General

AL, 2L el

By Atiéme; |b{'g;nlng in rcpmcmat capaclty

Subscnbed and sworn to before me on: September 19. 2008
tUEIEES L,
7 (Insert Date)

Notary Public for IDAHO
Residing at: BOISE. ID p
My commission expires:

“bgppggeanttT

S.F. 1 - Objection

Page -4
Amended 10-16-97



INSTRUCTIONS FOR MAILING

You must mai] the objection to the Clerk of the Court. FAX filings will not be accepted. You

must also send a copy to all the parties listed below in the Certificate of Mailing.
CERTIFICATE OF MAILING

G.

I certify that-on September 19, 2008, I caused the original and the copies of this objection,

including the attachment, to be served on the following persons by the method designated:

L.

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O.Box 2707

Twin Falls, Idaho 83303-2707

U.S. MAIL

One copy to the owner of the water right at the following address:

~ State of Idaho

Dept of Parks & Recreation
PO Box 83720
Boise, ID 83720-0065

Copies to:

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Mace-Catlin Mutual Ditch Company
Represented by:

Jon Gould

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Ron Sali -
PO Box 488

‘Boise, ID 83701-0488

S.F. 1—Objection
Amended 10-16-97

STATEHOUSE MAIL

U. S. MAIL

U.S.MAIL

U.S. MAIL

Page - 5



Ron Sali & Ron Sali Properties U.S. MAIL
Ron Sali Properties, Inc.
Represented by: .
Michael C. Creamer
GIVENS PURSELY
601 W. Bannock St.
PO Box 2720
Boise, ID 83701-2720

Ron Sali Properties, Inc. U.S. MAIL
Profit Sharing Plan

919 S. Linder Rd

Eagle, ID 83616-5513

Ron Sali U.S. MAIL
919 S. Linder Rd.

Eagle, ID 83616-5513

Special Master Theodore Booth - U.S. MAIL
Snake River Basin Adjudication

253 Third Avenue North

PO-Box 2707

Twin Falls, ID 83303-2707

United States Department of Justice U.S. MAIL
Environment & Natural Resource Division

550 West Fort Street, MSC 033

Boise, ID 83724

IDWR Document Depository STATEHOUSE MAIL
PO Box 83720

Boise, ID 83720-0098

Chief of Natural Resource Division (not applicable)

Office of the Attorney General
W y/ fk 2’52 —

State of Idaho
Signaﬁ'rc of Objector or z;}afney'

P.O. Box 44449
Boise, Idabo 83711-4449
Mailing on Objector’s belfalf

S.F. 1-Objection Page-6
Amended 10-16-97
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RECEIVED

@@E@Y SEP 22 2003

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA A. Subcase Number: 63-33070

(Insert water right number)

Case No. 39576

STANDARD FORM 1
OBJECTION

e N S N N N N

)

Please fill in the following information:
B. NAME AND ADDRESS OF PERSON OBJECTING

Name: State of Idaho, Department of Parks and Recreation
Address: 5657 Warm Springs Avenue

Boise, Idaho 83716
Daytime Phone: (208) 334-2400

Name and Address of Attorney, if any:

Attorney Name: LAWRENCE G. WASDEN
Attorney General
CLIVE J. STRONG -
Deputy Attorney General
Chief, Natural Resources Division
DAVID J. BARBER (ISB # 2597)
Deputy Attorney General
Attomey Address:  Office of the Attorney General
700 West State Street — 2™ Floor
P.0O. Box 44449
Boise, ID 83711-4449
Attorney Phone No. (208) 334-2400

S.F.1-Objection Page- 1
Amended 10-16-97



C. CLATMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Name: STATE OF IDAHO

DEPT OF PARKS & RECREATION
Address: STATEHOUSE MAIL

PO BOX 83720

BOISE, ID 83720-0065

D. I object to the following elements as recommended in the Director’s Report. (Please check the
appropriate box(es)).
1. O Name and Address
Should be:
2 O Source
Should be:
3. 0 Quantity
Should be:
4, N Priority Date
Should be:
5: g Points of Diversion
Should be:
6. A Instream Flow Description

Should be: Not applicable.

7. O Purpose(s) of Use
Should be:

8. O Period of Year
Should be:

1111
1
[
1111

/111

S.F. 1—Objection Page -2
Amended 10-16-97



9. 1 Place of Use
Should be:

IRRIGATION in ADA County

TO4N ROIE S18 LOT3 @NENW) 9.00 T04N ROIE S18 LOT4 (NWNW}34.70
TO4N ROIE S18 LOT4 (SWNW3 3560 TO04N ROIE S18 LOT3 (SENWj 29.50

TO4AN RO1E S18 NESW 28.10 T04N RO1E SI138 NWSW  35.50
TO4N RO1E S18 SWSW 30.50 TO04N ROIE Si8 SESW  19.80
T0O4AN RO1W S13 NENE 25.00 TO04N ROIW S13 NWNE 15.60
TO4AN RO1W S13 SWNE 2330 TO04N ROIW S13 SENE  17.80
TO4N ROIW S13 NESE 36.80 - T04N RO1W S13. NWSE 35.80
T04N RO1W 813 SWSE 23.50  TO04N ROIW S13 SESE  37.50

TO4N ROIW S24 NENE 330  TO04N ROIW S13 NWNE  7.70
449  ACRES TOTAL -

The rights listed below are limited to the irrigation of a combined total of 449 acres in a single
irrigation season. Combined Right Nos.: 63-134, 63-33068, 63-33070.

11. Y object because:

a This water right should not exist.
O This water right was not recommended, but should be recommended with the
elements described above.

E. REASONS SUPPORTING OBJECTION(S):

The objection requests the elimination of “lot numbers” in the legal description for the place of
use for the following reasons. (i) The original designation of lot numbers at the time of the survey by
the General Land Office was based on two separate channels of the Boise River that have changed
dramatically since the time of the original survey by the General Land Office. Consequently, the
reference to the original lot numbers at the present time is confusing. (ii) The legal description for the
place of use is incomplete in its use of lot numbers. A true and correct copy of IDP&R Exhibit 2 is
attached to this objection, which contains excerpts from the Master Title Plat for Township 4 North,
Range 1 East BM. and for Township 4 North, Range 1 West, Boise Meridian. IDP&R Exhibit 2
illustrates that all of the legal description for the place of use would require “lot numbers™ except for the
one hundred and twenty acres in-the NEV4SEY4, NWYSEY, and SWY%SEY of section 13, Township 4
North, Range 1 West B.M. and the forty acres in the NESWY% of section 18, Township 4 North, Range
1 East, B:-M. The best solution is to eliminate the use of lot numbers all together in the legal description
for the place of use.

S.F. 1 - Objection Page-3
Amended 10-16-97



F. VERIFICATION (Must be Completed)

State of Idaho )
) ss.
County of Ada)

DAVID J. BARBER, Deputy Attorney General, duly sworn, upon oath, deposes and says:

That the State of Idaho, Department of Parks & Recreation, in its proprietary capacity is filing
this objection and that T am a Deputy Attomey General authorized to represent the State of Idaho,
Department of Parks & Recreation which is a party/claimant in this proceeding, as defined by L1.C.

§ 42-1401A(1) and (7), and 1 have read this objection, know its contents and believe that the statements
are true to the best of my knowledge.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG

Deputy Attorney General

Chief, Natural Resources Division
DAVID J. BARBER

Deputy Attorney General

Iy, M%

By Attomey signing in mprcsent e capaclry

Subscribed and sworn to before me on: September 19, 2008
5 a3 20060y, (Insert Date)

o
w“‘ &ox:}f’bfz} s

?\)C:» < 2

o o

goam’é‘OTAR}’ 0"3 ??’1 M_—-/

£ 4 = i -

S G 5 < F Notary Public for IDAHO

WoOon Pugid g & Residing at: BOISE, ID ¢t/
R A My commission expires: :

-’Zr‘{’»

i K
Y nyeazsat

S.F. 1—Objection ' Page - 4
Amended 10-16-97 ' '



INSTRUCTIONS FOR MAILING

You must mail the objection to the Clerk of the Court. FAX filings will not be accepted. You

must also send a copy to all the parties listed below in the Certificate of Mailing.
CERTIFICATE OF MAILING

G.

I certify that on September 19, 2008, I caused the original and the copies of this: objection,

including all attachments, to be served on the following persons by the method designated:

1.

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707
Twin Falls, Idaho 83303-2707

U.S. MAIL

One copy to the owner of the water right at the following address:

State of Idaho

Dept of Parks & Recreation
PO Box 83720

Boise, ID 83720-0065

Copies to:

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Mace-Catlin Mutual Ditch Company
Represented by: : '

Jon Gould !

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Ron Sali
PO Box 488
Boise, ID 83701-0488

S.F. 1 - Objection
Amended 10-16-97

STATEHOUSE MAIL

U. S. MAIL

U. S. MAIL

U.S. MAIL

Page -5



Ron Sali & Ron Sali Properties U.S. MAIL
Ron Sali Properties, Inc.

. Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720

Ron Sali Properties, Inc. . U.S. MAIL
Profit Sharing Plan. -

919 S. Linder Rd

Eagle, ID 83616-5513

Ron Sali U.S. MAIL
919 S. Linder Rd.
Eagle, ID 83616-5513

Special Master Theodore Booth U.S. MAIL
Snake River Basin Adjudication

253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

United States Department of Justice U.S. MAIL
Environment & Natural Resource Division

550 West Fort Street, MSC 033

Boise, ID 83724

IDWR Document Depository STATEHOUSE MAIL
PO Box 83720
Boise, ID 83720-0098

Chief of Natural Resource Division (not applicable)
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

SYgnature of Objector r attorney
Mailing on Objector’s behalf

S.F.1-Objection Page-6
Amended 10-16-97
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RECEIVED

SEP 22 2008

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

N’ e’ S e N N N

A, Subcase Number: 63-00134

{Insert water right number)

STANDARD FORM 1

Please fill in the following information:

OBJECTION

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: State of Idaho, Department of Parks and Recreation
Address: 5657 Warm Springs Avenue

Boise, Idaho 83716
Daytime Phone: (208) 334-2400

S.F. 1 —Objection
Amended 10-16-97

Name and Address of Attorney, if any:

Attormey Name:

Attorney Address:

Attormey Phone No.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG

Deputy Attorney General

Chief, Natural Resources Division
DAVID J. BARBER (ISB # 2597)
Deputy Attormney General

Office of the Attorney General
700 West State Street — 2™ Floor
P.O. Box 44449

Boise, ID 83711-4449

(208) 334-2400

Page-1



C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Name: STATE OF IDAHO

DEPT OF PARKS & RECREATION
Address: STATEHOUSE MAIL

PO BOX 83720

BOISE, ID 83720-0065

D. I object to the following elements as recommended in the Director’s Report. (Please check the
appropriate box(es)).
1, O Name and Address
Should be:
2, A Source
Should be:
3. O Quantity
Should be:
4, O Priority Date
Should be:
5 O Points of Diversion
Should be:
6. O Instream Flow Description

Should be: Not applicable.

7 O Purpose(s) of Use
Should be;

8. [ Period of Year
Should be:

1111
1111
/111
1711
1711

S.F. 1-0Objection Page -2
Amended 10-16-97



9. 4] Place of Use -
Should be:

IRRIGATION in ADA County

TO4AN ROIE S18 EOF3 (NENWY 9.00 TO4N ROIE S18 LOT4 (NWNW)34.70
TO4N ROIE S18 EOF4 (SWNW)Y 3560 TO04N ROIE S18 EOT3 (SENW) 29.50

T04N ROIE- S18 NESW 28.10  TO04N ROI1E SI8 NWSW  35.50
TO4N ROIE S18 SWSW 30.50 TO4N ROIE Si8 SESW  19.80
TO4N ROIW S13 NENE 25.00 TO4N RO1W S13 NWNE 15.60
TO4N ROIW §13 SWNE 2330  TO04N ROIW §13 SENE 17.80
TO4N RO1W S13 NESE 36.80  TO04N RO1W S13 NWSE 35.80
TO4N ROIW S13 SWSE 2350  TO4N ROIW S13 SESE  37.50
TO4AN RO1W S24 NENE 3.30 TO04N ROIW S13 NWNE  7.70

449  ACRES TOTAL

The rights listed below are limited to the irrigation of a combined total of 449 acres in a single
irrigation season. Combined Right Nos.: 63-134, 63-33068, 63-33070.

11. I object because:

O This water right should not exist.

a This water right was not recommended, but should be recommended with the
elements described above.

E. REASONS SUPPORTING OBJECTION(S):

The objection requests the elimination of “lot numbers” in the legal description for the place of
use for the following reasons. (i) The original designation of lot numbers at the time of the survey by
the General Land Office was based on two separate channels of the Boise River that have changed
dramatically since the time of the original survey by the General Land Office. Consequently; the
reference to the original lot numbers at the present time is confusing. (ii). The legal description for the
place of use is incomplete in its use of lot numbers. A true and correct copy of IDP&R Exhibit 2 is
attached to this objection, which contains excerpts from the Master Title Plat for Township 4 North,
Range 1 East B.M. and for Township 4 North, Range 1 West, Boise Meridian. IDP&R Exhibit 2
illustrates that all of the legal description for the place of use would require “lot numbers™ except for the
one hundred and twenty acres in the NE%SEY, NWY%SEY4, and SWY%SEY of section 13, Township 4
North, Range 1 West B.M. and the forty acres in the NE¥4SWY of section 18, Township 4 North, Range
1 East, BM. The best solution is to eliminate the use of lot numbers all together in the legal description
for the place of use.

S.F. 1 - Objection Page - 3
Amended 10-16-97



F. VERIFICATION (Must be Completed)

State of Idaho )
) ss.
County of Ada)

DAVID J. BARBER, Deputy Attorney General, duly sworn, upon oath, deposes and says:

That the State of Idaho, Department of Parks & Recreation, in its proprietary capacity is filing
this objection and that I am a Deputy Attorney General authorized to represent the State of Idaho,
Department of Parks & Recreation which is a party/claimant in this proceeding, as defined by L.C.
§ 42-1401A(1) and (7), and I have read this objection, know its contents and believe that the statements
are true to the best of my knowledge.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG

Deputy Attorney General

Chief, Natural Resources Division
DAVID J. BARBER

Deputy Attorney General

A S

By mmmcy signing in rcpresenl ve capaci

Subscribed and sworn to before me on: September 19, 2008
(Insert Date)

,ggwn 24137 2.

'\_, V{’f

“r ;‘}
r“:

Notary Public for [IDAHO
Residing at: BOISE, ID

My commission expires: } / %{ 10 J

S.F. 1- Objection Page-4
Amended 10-16-97



INSTRUCTIONS FOR MAILING

You must mail the objection to the Clerk of the Court. FAX filings will not be accepted. You

must also send a copy to all the parties listed below in the Certificate of Mailing.
CERTIFICATE OF MAILING

G.

I certify that on September 19, 2008, I caused the original and the copies of this objection,

including the attachment, to be served on the following persons by the method designated:

1.

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, Idaho 83303-2707

U.S. MAIL

One copy to the owner of the water right at the following address:

State of Idaho

Dept of Parks & Recreation
PO Box 83720

Boise, ID.83720-0065

Copies to:

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Mace-Catlin Mutual Ditch Company
Represented by:

Jon Gould

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

Ron Sali
PO Box 488

~ Boise, ID 83701-0488

S.F. 1 - Objection
Amended 10-16-97

STATEHOUSE MAIL

U. S. MAIL

U.S. MAIL

U.S. MAIL

Page - 5



Ron Sali & Ron Sali Properties: U.S. MAIL
Ron Sali Properties, Inc.
Represented by:
Michael C. Creamer
GIVENS PURSELY
601 W. Bannock St.
PO Box 2720
Boise, ID 83701-2720

Ron Sali Properties, Inc. U.S. MAIL
Profit Sharing Plan

919 S. Linder Rd

Eagle, ID 83616-5513

Ron Sali U.S. MAIL
919 S. Linder Rd.
Eagle, ID 83616-5513

Special Master Theodore Booth U.S. MAIL
Snake River Basin Adjudication

253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

United States Department of Justice U.S. MAIL
Environment & Natural Resource Division

550 West Fort Street, MSC 033

Boise, ID 83724

IDWR Document Depository STATEHOUSE MAIL
PO Box 83720
Boise, ID 83720-0098

Chief of Natural Resource Division (not applicable)
Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449 M@&”%/ p @

Signatureof Objector or a rney
Mailing on Objector’s behalf

S.F. 1~ Objection Page-6
Amended 10-16-97
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AMENDED DIRECTOR'S REPORTS

Subcase Nos. 63-132, 63-133 & 63-134

In Re SRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the Idaho Department of Water Resources
David R. Tuthill, Jr., Director
Donald V. Shaff, Adjudication Bureau Chief

August 29, 2008



DESCRIPTIVE SUMMARY

These are Amended Director's Report submitted by the Director of the Idaho

Department of Water Resources (“IDWR”).
DISCUSSION

On June 4, 2008, Special Master Booth issued a Memorandum Decision and
Order on Cross Motions for Summary Judgment, Request for Amended Director’s
Reports from IDWR and Order Vacating Trial and Setting Status Conference. Based
upon that Order, the Director submits the attached Amended Director’s Reports for filing

with the Court.

Amended Director’s Reports — Water Right Nos. 63-132, 63-133 & 63-134 2



08/14/2008
IDAHO DEPARTMENT OF WATER RESOURCES

CLAIMS / RIGHTS NOT RECOMMENDED

W.R. NUMBER NAME AND ADDRESS CLAIM DISPOSITION REASON

63-132 MACE CATLIN DITCH CO Disallowed Recommended as 63-33067 and 63-33068.
C/0 BOB KELL
1820 MACE RD

EAGLE ID 83616



08/14/2008

IDAHO DEPARTMENT OF WATER RESOURCES
CLATIMS / RIGHTS NOT RECOMMENDED

W.R. NUMBER NAME AND RDDRESS CLATM DISFOSITION REASON
63-133 MACE CATLIN DITCH CO Disallowed Recommended as 63-33069 and 63-33070.
C/0 BOB KELL
1820 MACE RD

EAGLE ID 83616



08/14/2008

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

63-134

STATE OF IDAHO

DEPT OF PARKS & RECREATION
STATEHOUSE MAIL

PO BOX 83720

BOISE ID 83720-0065

BOISE RIVER TRIBUTARY: SNAKE RIVER

3.300 CFS

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River shall decrease so that all rights
containing this condition cannot receive 100 percent of their decreed
quantities, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed gquantities, as the
natural flow of the river decreases, beginning with the latest rights
containing this condition and preceding to the earliest rights containing this
condition in the order of their priority dates, and after 211 of the rights
containing this condition shall have been reduced to 75 percent of their
decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed guantities, then this right and the other rights containing this
condition, beginning with the latest and preceding to the earliest, sghall be
reduced to 60 percent of their decreed guantities.

06/01/1864

TO04N RO1E S17 NWNW Within ADA County

PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03/01 11/15 3.3200 CFS

Diversion for irrigation under this water right prior to April 1 and after
October 31 shall occur only as authorized by the Water District 63 Water
Master and cnly when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S.

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1953,
the Water Control Manual for Boise River Reservoir dated April 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 shall be subordinated to water rights for
storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576,

IRRIGATION in ADA County

T04N RO1E S18 Lot 2 NENW 9.00 T04N RO1E S18 Lot 4 NWNW 34.70

T04N RO1E S18 Lot 4 SWNW 35.60 T04N RO1lE S18 Lot 3 SENW 29.50

TO04N RO1E 518 NESW 28.10 TO4N RO1lE S18 NWSW 35.50

T04N ROLE S18 SWSW 30.50 T04N RO1E 518 SESW 19.80
T04N ROIW S13 NENE 25.00 TO04N RO1W S13 NWNE 15.60
TO04N RO1W 813 SWNE 23.30 TO04N RO1W S13 SENE 17.80

TO04N RO1W 513 NESE 36.80 T04N RO1W 8§13 NWSE 35.80

T04N RO1W S13 SWSE 23.50 T04N RO1W S13 SESE 37.50

TO04N RO1W S24 NENE 3.30 T04N ROL1W S24 NWNE 7.70

449 ACRES TOTAL

The rights listed below are limited to the irrigation of a combined total of 449
acres in a single irrigation season. Combined Right Nos. : 63-134, 63-33068,
63-33070.

Amended Director’s Report

Subcase No. 63-134 Page 1



OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is gubject to such general provisions necegsary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

THIS RIGHT IS DESIGNATED AS RIGHT NO. 6 IN THE STEWART DECREE AND
THE BOISE RIVER WATER MASTERS RECORDS.

RIGHT NO. 63-31772 IS ALSO DIVERTED THROUGH THE POINT OF
DIVERSION DESCRIBED ABOVE.

RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION
PURSUANT TO SECTION 42-1425, IDAHO CODE.

WATER IS DELIVERED THROUGH THE HARTON DAVIS CANAL.

Amended Director’s Report Subcase No. 63-134 Page 2



08/14/2008

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-382B

NAME AND ADDRESS: MACE CATLIN DITCH CO
C/0O BOB KELL
1820 MACE RD
EAGLE ID 83614

SOURCE: BOISE RIVER TRIBUTARY: SNAKE RIVER
QUANTITY : 0.440 CFS

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River shall decrease so that all rights
containing this condition cannot receive 100 percent of their decreed
quantities, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed quantities, as the
natural flow of the river decreases, beginning with the latest rights
containing this condition and preceding to the earliest rights containing this
condition in the order of their priority dates, and after all of the rights
containing this condition shall have been reduced to 75 percent of their
decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed quantities, then this right and the other rights containing this
condition, beginning with the latest and preceding to the earliest, shall be
reduced to 60 percent of their decreed quantities.

PRIORITY DATE: 06/14/1912

Pursuant to a call in times ©of scarcity, this right is senior to Bryan decreed
Right Nos. 63-297, 63-372, 63-301, 63-294, 63-296, 63-298, 63-295,

63-302, 63-367, 63-373, 63-299, 63-304, 63-303 and any future splits of

these rights.

POINT OF
DIVERSION:
T04N RO1E S16 SESWSW Within ADA County
PURPOSE AND
PERICD OF USE:
PURPOSE OF USE PERIOD OF USE UANTT
IRRIGATION 03/01 11/15 0.440 CFS

Diversion for irrigation under this water right prior to April 1 and after
October 31 shall occur only as authorized by the Water District 63 Water
Master and only when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S.

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1953,
the Water Control Manual for Boise River Reservoir dated April 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 shall be subordinated to water rights for
storage in Lucky Peak Reserveoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39575.

PLACE OF USE:
230.5 ACRES TOTAL

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2) and
authorized pursuant to I.C. Section 42-1411(2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

Total acres authorized for irrigation under Rights 63-33067, 63-33069 and
63-382B are a total of 230.5 acres.

This right is limited to the irrigation of 230.5 acres within the boundary of the
Mace-Catlin Ditch Company.
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OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the watex
rights as may be ultimately determined by the Court at a point in time no

later than the entxy of a final unified decree. Section 42-1412 (8), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed
WATER IS DELIVERED THROUGH THE MASON-CATLIN CANAL

THE FOLLOWING RIGHTS ARE DIVERTED THROUGH POINT OF DIVERSION
DESCRIBED ABOVE: 63-33067, 63-33068, 63-33069, 63-33070, 63-382B,
63-31312, 6€3-31313,

DESIGNATED AS RIGHT NO 138 IN THE STEWERT DECREE AND THE BOISE
RIVER WATER MASTERS RECORDS

Total acres authorxized for irrigation under Rights 63-33067, 63-33069, and
63-382B are reduced by 1.0 acre per approval of Transfer 72169, and 14.5
acres undexr Transfer 72596, to a total of 230.5 acres based on the acres
claimed under these rights in the Snake River Basin Adjudication.
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08/14/2008

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-31772

NAME AND ADDRESS: HART-DAVIS DITCH CO INC
C/0 JIM BRESZINSKY
1111 TROUT RD
EAGLE ID 83616

SOURCE: BOISE RIVER TRIBUTARY: SNAKE RIVER

QUANTITY: 6.660 CFS

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River shall decrease so that all rights
containing this condition cannot receive 100 percent of their decreed
quantities, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed quantities, as the
natural flow of the river decreases, beginning with the latest rights
containing this condition and preceding to the earliest rights containing this
condition in the order of their priority dates, and after all of the rights
containing this condition shall have been reduced to 75 percent of their
decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed quantities, then this right and the other rights containing this
condition, beginning with the latest and preceding to the earliest, shall be
reduced to 60 percent of their decreed guantities.

PRIORITY DATE: 06/01/1872

POINT OF

DIVERSION:
T04N ROIE S17 NWNW Within ADA County

PURPOSE AND

PERIOD OF USE:
FURPQSE OF USE PERIOD OF USE UANTITY
IRRIGATION 03/01 11/1s 6.660 CFS

Diversion for irrigation under this water right prior to April 1 and after
October 31 s=hall occur only as authorized by the Water District 63 Water
Master and only when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S.

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1853,
the Water Control Manual for Boise River Reservoir dated April 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 shall be subordinated to water rights for
storage in Lucky Peak Reservoir, Lake Lowell, Arreowrock Reservoir, and/or
Anderson Ranch Reservoir, as decrsed in SRBA Case No. 29575.

PLACE OF USE:
209 ACRES TOTAL

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2) and
authorized pursuant to I.C. Section 42-1411(2)(h}). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 209 ACRES WITHIN THE
BOUNDARY OF HART-DAVIS DITCH COMPANY.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.
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EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

RIGHT NO. 63-134 IS ALSO DIVERTED THROUGH THE POINT OF DIVERSION
DESCRIBED ABOVE.

THIS RIGHT IS A COMBINATION OF OLD RIGHT NOS. 63-186 AND 63-187.

THIS RIGHT IS DESIGNATED AS RIGHT NOS. 57 AND 58 IN THE STEWART
DECREE AND THE BOISE RIVER WATER MASTERS RECORDS.

WATER IS DELIVERED THROUGH THE HART-DAVIS DITCH

RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION
PURSUANT TO SECTION 42-1425, IDAHO CODE.
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08/14/2008

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-33067

NAME AND ADDRESS: MACE CATLIN DITCH CO
C/0 BOB KELL
1820 MACE RD
EAGLE ID 83616

SOURCE : BOISE RIVER TRIBUTARY: SNAKE RIVER
QUANTITY: 1.170 CFS

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River shall decrease so that all rights
containing this condition cannot receive 100 percent of their decread
quantities, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed quantities, as the
natural flow of the river decreases, beginning with the latest rights
containing this condition and preceding to the earliest rights containing this
condition in the order of their priority dates, and after all of the rights
containing this condition shall have been reduced to 75 percent of their
decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed quantities, then this xright and the other rights containing this
condition, beginning with the latest and preceding to the earliest, shall be
reduced to 60 percent of their decreed quantities.

This right when combined with all other rights shall provide no more than
0.02 cfs per acre nor more than 4.5 afa per acre at the field headgate for
irrigation of the lands above.

PRIORITY DATE: 06/01/1864

POINT OF
DIVERSION:
TO04N RO1E S16 SESWSW Within ADA County
PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE UANTITY

IRRIGATION 03/01 11/1s 1,170 CFs
AESTHETIC STORAGE 01/01 12/31 45.20 AFY
DIVERSION TO STORAGE 03/01 11/15 0.310 CFS

Diversion for irrigation under this water right prior to April 1 and after
October 31 shall occur only as authorized by the Water District 63 Water
Master and only when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S.

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1953,
the Water Control Manual for Boise River Reservoir dated Bpril 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 shall be subordinated to water rights for
storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/oxr
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576,

PLACE OF USE: AESTHETIC STORAGE in ADA County

T04N RO1E S17 SWSW T04N RO1lE S17 SESW
230.5 ACRES TOTAL

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2) and
authorized pursuant to I.C, Section 42-1411(2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

Place of use within the boundary of the Mace-Catlin Ditch Company .
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Total acres authorized for irrigation under Rights 63-33067, 63-33069 and
63-382B are a total of 230.5 acres.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient adminiatration of the water
rights as may be ultimately determined by the Court at a peint in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

Total acres authorized for irrigation under Rights 63-33067, 63-33069, and
€3-382B are reduced by 1.0 acre per approval of Transfer 72169, and 14.5 .
acres under Transfer 72596, to a total of 230.5 acres based on the acres
claimed under these rights in the Snake River Basin Adjudication.

Use of water under this right will be regulated by a watermaster with
responsibility for the distribution of water among appropriators within a
water district. At the time of this approval, this water right is within State
Water District No. 63.

Rights 63-33067, 63-4695, 63-31312 and 63-31313 under Transfer No.

72596 authorize the combined total diversion of water for aesthetic storage
in the amount of 42.2 af to be used for replacement of losses caused by
evaporation from 14.5 acres total surface area of seven (7) aesthetic ponds
authorized for aesthetic storage under right 63-32235,

DESIGNATED AS RIGHT NO 5 IN THE STEWERT DECREE AND THE BOISE
RIVER WATER MASTERS RECORDS

This right is a split from former right 63-132.

The right holder shall accomplish the change authorized by Transfer 72596
within three years of the date of this approval.

WATER IS DELIVERED THROUGH THE MASON-CATLIN CANAL

The right holder shall maintain a measuring device and lockable controlling
works of a type approved by the Department in a manner that will provide
the watermaster suitable control of the diversion(s).

THE FOLLOWING RIGHTS ARE DIVERTED THROUGH POINT OF DIVERSION
DESCRIBED ABQVE: 63-33067, 63-33068, 63-33069, 63-33070, 63-382B,
63-31312, 63-31313.

Failure of the right holder to comply with the conditions of this transfer is
cause for the Director to rescind approval of the transfer.

Transfer 72169 authorizes the diversion of water for aesthetic storage in
the amount of 3.0 af to be used for replacement of losses caused by
evaporation from one acre total surface area of one aesthetic pond
authorized for aesthetic storage under right 63-32151.
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08/14/2008

. IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY :

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Amended Director’s Report

63-33068

STATE OF IDAHO

DEPT OF PARKS AND REC STATEHOUSE MAIL
PO BOX B3720

BOISE ID 83720-0065

BOISE RIVER TRIBUTARY: SNAKE RIVER

1.520 CFS

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River shall decrease so that all rights
containing this condition cannot receive 100 percent of their decreed
quantities, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed quantities, as the
natural flow of the river decreases, beginning with the latest rights
containing this condition and preceding to the earliest rights containing this
condition in the order of their priority dates, and after all of the rights
containing this condition shall have been reduced to 75 percent of their

.decreed quantities, should the natural flow of the waters of the river

decrease below the amount necessary to supply 75 percent of those

decreed quantities, then this right and the other rights containing this
condition, beginning with the latest and preceding to the earliest, shall be
reduced to 60 percent of their decreed quantities.

06/01/1864

T04N RO1E S16 SESWSW Within ADA County

PURPOSE OF USE PERIOD OF USE UANTITY
IRRIGATION 03/01 11/15 1.520 CFS

Diversion for irrigation under this water right prior to April 1 and after
October 31 shall occur only as authorized by the Water District 63 Water
Master and only when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement betwsen the U.S.

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1953,
the water Control Manual for Boise River Reservoir dated April 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
priox to April 1 and after October 31 shall be subordinated to water rights for
storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No., 39576.

IRRIGATION in ADA County

T04N RO1E S18 Lot 3 NENW 9.00 T04N RO1E S18 Lot 4 NWNW 34.70

T04N RO1lE S18 Lot 4 NWNW 35.860 T04N RO1E S18 Lot 3 SENW 29,50

T04N RO1E S18 NESW 28.10 T04N RO1E S18 NWSW 35.50

T04N RO1E S18 SWSW 30.50 T04N RO1E S18B SESW 19.80

T04N RO1W S13 NENE 25.00 T04N RO1W S13 NWNE 15.60

T04N RO1W S13 SWNE 23.30 T04N RO1W S13 SENE 17.80

T04N RO1W 813 NESE 36.80 T04N RO1W S13 NWSE 35.80

TO04N RO1W S13 SWSE 23.50 T04N RO1W S13 SESE 37.50

T04N RO1W S24 NENE 3.30 T04N RO1W S24 NWNE 7.70

449 ACRES TOTAL
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The rights listed below are limited to the irrigation of a combined total of 449

acres in a single irrigation season. Combined Right Nos.: 63-134, 63-33068,
63-33070.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no

later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

WATER IS DELIVERED THROUGH THE MASON-CATLIN CANAT

THE FOLLOWING RIGHTS ARE DIVERTED THROUSH FPOINT OF DIVERSION
DESCRIBED ABOVE: 63-33067, 63-33068, 63-33069, €3-33070, 63-382B,
63-31312, 63-31313.

This right is a split from former right 63-132.

DESIGNATED AS RIGHT NO 5 IN THE STEWERT DECREE AND THE ROISE
RIVER WATER MASTERS RECORDS
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08/14/2008

IDAHQ DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-33069

NAME AND ADDRESS: MACE CATLIN DITCH CO
C/0 BROB KELL
1820 MACE RD
EAGLE ID 83616

SQURCE : BOISE RIVER TRIBUTARY: SNAKE RIVER
QUANTITY: 3.630 CFs

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River ghall decrease so that all rights
containing this condition cannot receive 100 percent of their decreed
quantities, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed quantities, as the
natural flow of the river decreases, beginning with the latsst rights
containing this condition and preceding to the earliest rights containing this
condition in the order of their priority dates, and after all of the rights
containing this condition shall have been reduced ta 75 percent of their
decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed quantities, then this right and the other rights containing this
condition, beginning with the latest and preceding to the earliest, shall be
reduced to 60 percent of their decreed quantities.

PRIQRITY DATE: 06/01/1871

POINT OF
DIVERSION:
T04N RO1E S16 SESWSW Within ADA County
PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIQD OF USE UANTITY
IRRIGATION 03/01 11/15 3.630 CFs

Diversion for irrigation under this water right prior to April 1 and after
Octobexr 31 shall occur only as authorized by the Water District 63 Water
Master and only when water is being released for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S,

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1953,
the Water Control Manual for Boise River Reservoir dated April 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 shall be subordinated to water rights for
storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576.

PLACE QOF USE:
230.5 ACRES TOTAL

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2} and
authorized pursuant to I.C. Section 42-1411(2)(h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

This right is limited to the irrigation of 230.5 acres within the boundary of the
Mace-Catlin Ditch Company.

Total acres authorized for irrigation under Rights 63-33067, 63-33069 and
63-382B are a total of 230.5 acres.
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OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code,

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed
This right is a split from former right 63-133.

WATER IS DELIVERED THROUGH THE MASON-CATLIN CANAL

DESIGNATED AS RIGHT NO 52 IN THE STEWERT DECREE AND THE BOISE
RIVER WATER MASTERS RECORDS

THE FOLLOWING RIGHTS ARE DIVERTED THROUGH POINT OF DIVERSION
DESCRIBED ABOVE: 63-33067, 63-33068, 63-33069, 63-33070, 63-382B,
63-31312, 63-31313.

Total acres authorized for irrigation under Rights 63-33067, 63-33069, and
63-382B are reduced by 14.5 acre per approval of Transfer 72596 to a total
of 230.5 acres based on the acres claimed under these rights in the Snake

River Basin Adjudicatipn.
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08/14/2008

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Amended Director’s Repart

63-33070

STATE OF IDAHO

DEPT OF PARKS & RECREATION
STATEHOUSE MAIL

PO BOX 83720

BOISE ID 83720-0065

BOISE RIVER TRIBUTARY: SNAKE RIVER

4.160 CFS

This right shall receive 100 percent of its decreed quantity until the natural
flow of the waters of the Boise River shall decrease so that all rights
containing this condition cannot receive 100 percent of their decresd
quantities, at which time this right and the other rights containing this
condition shall first be cut to 75 percent of their decreed gquantities, as the
natural flow of the river decreases, beginning with the latest rights
containing this condition and preceding to the earliest rights containing this
condition in the order of their priority dates, and after all of the rights
containing this condition shall have been reduced to 75 percent of their
decreed quantities, should the natural flow of the waters of the river
decrease below the amount necessary to supply 75 percent of those

decreed quantitieg, then this right and the other rights containing this
condition, beginning with the latest and preceding to the earliest, shall be
reduced to 60 percent of their decreed quantities,

06/01/1871

TO4N RO1E 516 SESWSW Within ADA County

PURPOSE QF USE PERIOD OF USE UANTITY
IRRIGATION 03/01 11/1S 4.160 CFS

Diversion for irrigation under this water right prior to April 1 and after
October 21 shall occur only as authorized by the Water District 63 Water
Master and only when water is being relsased for flood control by the
United States from the Lucky Peak Dam outlet under procedures and
requirements for the Memorandum of Agreement between the U.S.

Department of the Army and the U.S. Department of the Interior for Flood
Control Operations of the Boise River Reservoirs, dated November 20, 1953,
the Water Control Manual for Boise River Reservoir dated April 1985 and
any future amendments or revisions made thereto pursuant to state or
federal procedures or law; provided that any such use of this water right
prior to April 1 and after October 31 ghall be subordinated to water rights for
storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or
Anderson Ranch Reservoir, as decreed in SRBA Case No. 39576.

IRRIGATI in ADA Count

T04N ROLE 518 Lot 3 NENW 8.00 TO4N RO1lE S18 Lot 4 NWNW 34.70

TO4N RO1E $18 Lot 4 SWNW 35.60 T04N RO1E S18 Lot 3 SENW 29.50

TD4N ROLE S18 NESW 28.10 T04N ROlE 518 NWsW 35.50

T04N ROLE S18 SWSW 30.50 TO04N RO1E 518 SESW 19.80

T04N RO1W S13 NENE 25.00 T04N RO1W S13 NWNE 15.60

T04N RO1W $13 SWNE 23.30 TO04N RO1W S13 SENE 17.80

TO04N RO1W 513 NESE 36.80 TO04N RO1W S13 NWSE 35.80

T04N RO1W 513 SWSE 23.50 T04N RO1W 813 SESE 37.50

TO04N RO1W S24 NENE 3.30 T04N RO1W S24 NWNE 7.70

449 ACRES TOTAL
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The rights listed below are limited te the irrigation of a combined total of 449
acres in a single irrigation season. Combined Right Nos.: 63-134, 63-33068,
63-33070.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code. 2

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

THE FOLLOWING RIGHTS ARE DIVERTED THROUGH POINT OF DIVERSION
DESCRIBED ABOVE: 63-33067, 63-33068, 63-33069, 63-33070, 63-382B,
63-31312, 63-31313,

DESIGNATED AS RIGHT NO 52 IN THE STEWERT DECREE AND THE BOISE
RIVER WATER MASTERS RECORDS

WATER IS DELIVERED THROUGH THE MASON-CATLIN CANAT,

This right is a split from former right 63-133.
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CERTIFICATE OF SERVICE
I certify that on Q;ng_,,,c.k 29, 2008, I served the original and/or copies of this

form, including all attachments, to the following persons by delivering the original and/or
copies, as follows:

1. Original to:

Clerk of the District Court __ Overnight Mail
Snake River Basin Adjudication _Aegular Mail
253 Third Avenue North __Hand-Delivered
P.0. Box 2707 _ Aestmite

Twin Falls, Idaho 83303-2707 £-mail

2. Copies to:

Director of IDWR
P.O. Box 83720
Boise, ID 83720-0098

Ron Sali & Sali Properties
Represented by:

Michael C. Creamer

601 W. Bannock Street

P.O. Box 2720

Boise, ID 83701-2720

State of Idaho, Dept. of Parks and Rec.
Represented by:

Chief, Natural Resources Division

Office of the Attorney General

State of Idaho

P.O. Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment & Natural Resource Division
550 West Fort Street, MSC 033

Boise, ID 83734
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Hart-Davis Ditch Co., Inc.
Represented by:

S. Bryce Farris

455 S, Third Street

P.O. Box 2773

Boise, ID 83701-2773

Mace Catlin Ditch Co.
Represented by:

Jon C. Gould

Ringert Clark Chartered

P.O. Box 2773

Boise, ID 83701

Ada County Courthouse
200 W. Front Street
Boise, ID 83702-7300

of Pegson Mailing Form
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