IN

5.

8.
9.
10.

THE DISTRICT/COURT OF T
IN AND FOR

HE FIFTH
THE cou

the processing of
application pleage contact:
TT L. CAMPREL|
Elam, Burke and Boyd
O. Box 1539
ID 83701-153g

343-5@fr1 CR OF CLAT
ACQUIRED y

this

Boisge,
AMENDED

Name: TLUCEK

JERRY 1.,
Address: 1

RT,
MELBA,
AND/OR
Name:
Address:

ID
MARY Loy TLUCEK
il

RT.

MELBA, 1D

Date of Priority: Nov 27,
Source: GROUNDWATER
Point of Diversion:

Township
01N

Range
01w

Section 1/
22

Description of divertin
WELL, 385, 12",

g works
100 Hp VERT

IRRIGATION

Total Quantity
1.850 ¢

Appropriated is
.F.S. (and/or)

Total consumptive yge is
Non-irrigatijon uses:
Place of Use:

Township
01N

Range

Section
0lw 2

1/
NE

A63-03174 Page

JUD
NTY

ICIAL DISTRICT OF THE STATE OF IDAHO,
OF TWIN FALLS

CIVIL casg NUMBER 39576

HRE BBrigyY STEM .

Ident. Number:
Date Received:
Receipt Ng.

Receiveqd By:

A63-03174
9/19,1989
C011672

AMENDED

M TO A war
NDER STATE

ER RIGHT
LAW

208-495-2550
83641

208-495-2550

83641
1959

Trib. to:

Department of Water Resources

4 of 1
S

1/4
SE

Lot - -County

/4 of
E ADA

- TURB. » 60 HP BOOSTER

C.F.S

1.850

(or) A.F.A,

A.F.A.

%ﬂ?%& Acre Feet Per Annunm,

4 of 1/4

SE

Lot Use

IRR

Acres
35.0

Date: 07,/31,90



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acresg
01N 01w 22 SW SE IRR 39.0
SE SE IRR 40.0

Section Acresg 114.90

Total Acres 114.,0
11, Place of use in counties: ADA
12. po You own the Property listeq above asg place of use? YES

13. other Water Rights Usedq:
NONE

14. Remarks:
15. Basis of Claim: LICENSE
Water Right Number: 28285
ls6. Signature(s)
(a.) By Signing below, I/We acknowledge,that I/We have received, reaqd and
understand the form entitled "Hoy you will receive notice in the Snake River

Basin Adjudication, " (b.) 1/We do do not X wish to receive and pay
a small annual fee for monthly copies of the docket sheet,

Number of attachments; 0
_

For Individuals:

I/We do solemnly swear or affirm that the Statementsg contained inp the
foregoing document are true and corr ct.

Signature of Claimant(s);

A63-03174 Page 2 Date: 07,/31,90



State of Idaho )

) ss,
ANy on )

Subscribed and swo

of

County of

n (or affirmed) before me thi

19 990

Seal ;
Residing at l

My Commission Expires |/

=1 =Y
17. Notice of Appearance;

Notice ig hereby given that g

Scott 1,, Campbel1 will pe
Print Name

A63-03174 Page 3

Date: 07/31/90



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A63-03174
Date Received: 9/19/1989
Receipt No: C011672
Received By:
AMENDED NOTICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
1. Name: JERRY L TLUCEK 208-495-2550
Address: RT 1
MELBA ID 83641
AND/OR
Name: MARY LOU TLUCEK 208-495-2550
Address: RT 1
MELBA ID 83641
2. Date of Priority: NOV 27, 1959
3. Source: GROUNDWATER Trib. to:
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
01N 01w 22 SE SE ADA

5. Description of diverting works:
WELL, 3857/, 12", 100 HP VERT.

6. Water is used for the following

Purpose From
IRRIGATION 03/15
7. Total Quantity Appropriated is:
1.850 C.F.sS. (and/or)
8. Total consumptive use is
9. Non-irrigation uses:
10. Place of Use:
Township Range Section 1/4
O1N o1w 22 NE
A63-03174 Page

TURB. PUMP, 8" LINE, 60 HP BOOSTER
purposes:

To
11/15

C.F.S
1.850

(or) A.F.A.
A.F.A.

399.0 Acre Feet Per Annum.

Lot Acres

35.0

Use
IRR

of 1/4
SE

1 Date: 07/17/95



10. Place of Use: Continueq

Township Range Section 1/4 of 1/4 Lot Use Acres
01N o1lw 22 Sw SE IRR 39.0
SE SE IRR 40.0

Section Acres 114.0

Total Acres 114.0
11. Place of Use in countijes: ADA
12. Do You own the broperty listeg above as Place of use? YES

13. other water Rights Useq:
NONE

14. Remarks:
15. Basis of Claim: LICENSE
Water Right Number: 2g285
16. Signature(s)
(a.) By Signing below, I{Wg acknowledgg that I(We have regeived, read and
e

understand the form entit
Basin Adjudication,n (b.) I/we do do not wish to receive and pay

For Individuals:

I/We do Solemnly swear Oor affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:
Date:

A63-03174 Page 2 Date: 07/17/95



State of Idaho )

) SS.
County of )

Subscribed and sworn (or affirmed) before me this
of

day

19

—

Notary Public
Seal

Residing at

My Commission Expires

A63-03174 Page 3 Date: 07/17/95



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL D
IN AND FOR THE COUNTY OF TWIN

ISTRICT OF THE STATE OF IDAHO
FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

NOTICE OF CLAIM

CIVIL CASE NUMBER: 39576
Ident. Number: A63-03174
Date Received: 9/19,/1989
Receipt No: C011672

Received By:

TO A WATER RIGHT

ACQUIRED UNDER STATE LAW

1. Name: JERRY L. TLUCEK 208—495—2550
Address: RT. 1
MELBA, ID 83641
AND/OR
Name: MARY LOU TLUCEK 208-495-2550
Address: RT. 1
MELBA, ID 83641
2. Date of Priority: NOV 27, 1959
3. Source: GROUNDWATER Trib. to:
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1,4 Lot County
01N Olw 22 SE SE ADA

5. Description of diverting works:

WELL, 3857, 12", 100 HP VERT. TURB. PUMP, 8" LINE, 60 HP BOOSTER
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/15 11,15 1.850
7. Total Quantity Appropriated isg:
1.850 c.F.s. (and/or) A.F.A,
8. Total consumptive use is 700.0 Acre Feet Per Annum.
9. Non-irrigation uses:
10. Place of Use:
Township Range Section 1/4 of 1,4 Lot Use Acres
01N 01w 22 SE SwW IRR 40.0
A63-03174 Page 1 Date: 06,/04,90

14



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
01N 0lw 22 NE SE IRR 40.0
NW SE IRR 40.0
SwW SE IRR 40.0
SE SE IRR 40.0

Section Acres 200.0

Total Acres 200.0
11. Place of use in counties: ADA
12. Do you own the property listed above as place of use? YES

13. other water Rights Used:
NONE

14. Remarks:

15. Basis of Claim: LICENSE
Water Right Number: 28285

16. Ssignature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/wWwe do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:

Date:

A63-03174 Page 2 Date: 06,/04/90



State of Idaho )

) Sss.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19 .
Notary Public
Seal

Residing at

My Commission Expires

A63-03174 Page 3 Date: 06,/04/90



Form No. 42-1409 (2) a 1/88

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 3?76
IN RE THE GENERAL ADJUDICATION Ident. Number AG3- 307
OF RIGHTS TO THE USE OF WATER FROM Date Received _2-/8-89
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number (0o // (7 2

NOTICE OF CLAIM JK B\
TO A

WATER RIGHT
ACQUIRED UNDER STATE LAW Department of Water Resources

iy
ook

SFP 181989

Piease type or print clearly

1. Name of Claimant (s}  Jerry L. and/or Mary Lou Tlucek Phone ( 208) X® 495-2550

Mailing Address Route 1, Melba, Idaho Zip 83641

2. Date of Priority (Only one (1) per claim) _ November 27, 1959

3. Source of water supply (a) _groundwater
which is tributary to (b) N/A
4. a. Location of existing point of diversionis: Township __1 N.  Range _1 W. Section _22

1/40f _SE__ 1/a0f _SE_ 1/4,Govt. Lot, B.M,, Countyof _ 232
Additional points of diversion if any:
b. If instream flow, beginning point of claimed instream flow is:
Township Range Section , 1/4of ____ 1/40of 1/4,
Govt. Lot B.M., County of
ending point is: Township Range Section , 1/4of ____ 1/40f
1/4, Govt. Lot _____ B.M,, County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. Well is approximately 385 feet deep, 12-inch

diameter casing, 100 h.p. vertical turbine pump, 8—inch diameter discharge line to a
60 h.p. booster pump to mainline and handlines for irrigation.




6. Water is claimed for the following purposes:

For irrigation purposes from Mar 15 to Nov 15 amount
For purposes from to amount
For purposes from to amount
For purposes from to | amount
7. Total quantity claimed (a) 1.85 (cfs) and/or (b)

8. Total consumptive use claimed is 700 acre feet per annum.

(both dates are inclusive)

(cfs) (acre feet)
1.85 or
or
or
or
(acre feet)

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc.)

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)

in the corresponding place of use below. See instructions for standard symbols.

TWP | RNG |SEC NE 1/4 NW 1/4 SW1/4 SE 1/4 Totals
NE1/4] NW174 [SW174 |SE1/4 |NE1/4 |NW1/4 [SW1/4|SE1/74 |NE1/4 |NW1/4 [SW1/4 |SE1/4|NE1/4 [NW1/4 [SW1/4 [SE1/4
1N.| 1W|22 40 | 40 | 40 |40 | 40| 200
Total number of acres irrigated 200
11. In which county (ies) are lands listed above as place of use located? Ada
12. Do you own the property listed above as place of use? Yes _XX__ No
If your answer is No, describe in Remarks below the authority you have to claim this water right.
13. Describe any other water rights used at the same place and for the same purposes as described above.
or None (xx)
14. Remarks:
Last Name Tlucek Ident No. Copies: White -State, Yellow-Claimant




Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

SEE EXHIBIT A

Scale: 2 inches equals 1 mile
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Copies: White-State, Yellow-Claimant

Ident No.

Tlucek

Last Name




15. Basis of Claim (check one) Beneficial Use Posted Notice License __"~_ Permit
Decree

If applicable provide IDWR Water Right Number _63-03174

Court Case Number Decree Date

Plaintiff vs Defendant

16. Signature (s)
(a.) By signing below, |/We acknowledge that | /We have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication." (b.) |/We do do not XX
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true

and correct. :
Signature of Claimant (s) AL , %QQQ égz-g Date C/-/:_?/?ff’
/ = = 7

-
Date
For Organizations: [ do solemnly swear or affirm that | am
Title
of , that | have signed the foregoing
Organization
document in the space below as of
Title Organization

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization Date
State of Idaho/or )

) SS.

County of Qovn% on )
Subscribed and sworn (or affirmed) before me this qu —H\ r\\ day of (\ & < ,?j' A 19 SCI

SEAL Notary Public &\} [ \J\A.) | STANM,
Residing at ( ) W\F’J }'\ cvé:-

My Commission Expires ) ) -/ Q = Q Q

Please Print Name

17. Notice of Appearance:
Notice is hereby given that I, Scott L. Campbell will be acting as attorney at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature

Address P.O. Box 1539, Boise, ID 83701

Date

Last Name _ Tlucek Ident. Number __ Copies White-State, Yellow-Claimant




, place of use, section nﬁmber, townshlp, and range number.
w 7€

ap of Project: show clearly the polnt of diversion

scale: 2 inches equals 1 mile
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Y/
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CLAIMANT"S NAME ‘7/,9 > 4/,, C ol bty (Ygm ) CLAIM IDENT. No. K42~ 317

I475/1§89 SEBA CLAIMS }j;ZIVING CHECKLIST #2
J At
/4

% ; : o 74 ) e
DATE RECEIVED ¢ / i CK# N0GH AMOUNT $ (794 /¢ 77 - - Regg%ggd
T - f o
1. Is the name and address complete with zip code? e e e e e T %
/-’
2. Is a priority date entered? e = [ 7 & -7 = =wsf 3 n & *
Is th i rXt date acceptable in view of mandatory filing dates? s ol
S:e Agjgﬁigatizn Memos #lpand #4 to determine if a %ermit gs required. _;:T’ .k
3. (a) Is a source entered? . . . . . . . . . o« . . . . . ok
(b) Is a tributary to entered? (if required) & - & N/A _;:/// . .
4, Is the legal description of the p.d. sufficient? e e e e e Rl %
5. Is there a description of the diverting works? . s L
6. Are the water uses aEpropriate for the form? The short form js limited
to domestic and stockwater uses with direct diversion. All claims that (,//
include storage or instream stockwater must use long form. . . . . 7 %
Is the period of use included? s B @ - 6 @ W . 6 3R _:://‘ L
Is a quantity claimed for each use? S _:i// %
7. Is a total quantity claimed entered? . . . . . .+ .+« .+ . . . _::T s
8. If required is a consumptive use entered? . . . . . . N/A rs
Is the consumptive use correct? . . . . . . . . . N/A #
9. Are the non-irrigation uses listed Eroperly? If this claim is on the
short form, and more than one domestic use is listed, single owner-
ship must be stated. If not under single ownership, see
Adjudication Memo # 4. . . . . .. . . .. . . NA_ -~ ok
10. Is (are) the place(s) of use and purpose(s) indicated? o e e e _;:f/ %
11. Is (are) the county(ies) entered? e e e e e e e, _;:/// .
12. Is the ownership of p.u. checked? T _éi// L
13. Are other water rights listed or "none" indicated? a3 _éf// .
14. If required, are remarks correct? iIf the claimant does not own
the place of use, authority for filing the claim must be A
explained in the remarks.)” . . .. . . . . . . NA e
15. Is the basis of the claim indicated? a ®F . . B 7 a . F 3 _;:f/ L
16. If the claimant requested a monthly docket sheet, is payment enclo§gﬂ3
(If yes, describe payment status in "Comments" below.g ) N/A
17. Is the claim signed by the claimant, and is the signature appropriate? —
Organizations must complete the organization block. e e e . T %
18. Has the claim been signed, sealed, and dated by a notary? D _::/ %
19. Vas this claim filed on time, or was an extension granted? e e _::// . x
20. Is the fee enclosed correct? - . . . . . . . . Exempt L J::f %
21. If this claim is based on an existing water right, has the
identification number been entered? e N/A ;ﬁf// .
22.. Should this claim be data entered? W e E e omae om £ « e O
- 7,
Claim checked by: W) /[ Date: /2 / {h%c) 7
7 £ s
Claim must be returned to claimant: __(Yes)__ (No)
Claimant must be notified of modifications: _ _(Yes)__ (No)
Receipt Prepared by: Date:
Claim data entered by: Date: Checked by: Date:
Sent to claimant by: _ _ Date: #; = R
coments: CHaan ol WA @y, 0fPonio\. ) T I dongpo — 4nod

v - | iy Y |
an oo (a0sd B wl con A Aok W g wohd
w tf/‘@ M "/\F\“) ’!\) ’ /



WRO723NP IDAHO DEPARTMENT OF WATER RESOURCES 04,/19/90 10:34:00"

(OD~26) WATER RIGHT PROOF READING REPORT Page 1
Water Right Number - 63-03174 Adj. Flag Translation: Standard Water Right Number 0ld (D) Number - 28285
+ - - - - - - - Last Name - - - - - + + — First Name - — + L Address — = = = = = = = = - = - - - +

*¥** C — CURRENT OWNER ***

BUNN KENT 1 - 4215 EMERALD ST.
2 -
3 -
City- BOISE State- ID 2zip- 83706
Phone -
+ — - Priority Date - - + + - - - Region = - - + + - - - Stage - - - + + - - —-— Status - - - - +
11/27/1959 14 L - LICENSE
+ = - - - - - - source - - = = = = - - - - - — % + - - - - - = = = Tributary - = = = = = = = = = — — - - - - +
GROUNDWATER
+ - - - - = - - === - ======= - === == = = Point of Diversion = = = = = = = = = = = = - - - - - - = e +
Twn Rng Sec Tract Lot RFlg County Stream Index (Blank if no Index Code)
01N olw 22 SE SE ( 1) apba
+ = = === = = = = = = = - = - = === - - = - - = - - = Water Use = = = = = = = = — = = = = = - - = = - - = - - - - === = - - +
Code Description Period From Period To Diversion Rate Diversion Volume
01 - IRRIGATION 1.850
+ — Total Div. Rate - + + = Total Div. Volume - + + — Total Div. Capacity - + + — Total Consumptive Use - + + - KW Usage - +
1.850
R i T I Place of Use = = = = = = = = = =« = e - — = e . == === +
Twn Rng Sec Tract Lot Acres Code Description County
01N 01w 22 NE SE 35.0 01 IRRIGATION (1 ) aba
01N 01w 22 SW SE 39.0 01 IRRIGATION {1 ) Apa
01N oiw 22 SE SE 40.0 01 IRRIGATION (1 ) apa
Total Acres: 114.0
+ - - Diversion Means -
+ — — Non-Irrigation Use -
+ — — Other Rights for Same Use -
=== = = = = = = - = - = - = = = - = = === === === - Remarks - - - - = = = - — = e = == = = === = - = == = = = = == +
No Remarks found.
+ = - —- == = = - — m = = = = = = = = = === = - - - '0ld Wwater Right Numbers - - - — — - - - — - - = = e +
No 0ld Water Right Numbers found.
e T i I Conditions of Approval - — - - - - e - +

No Conditions of Approval found.
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Water right number - 63-03174

+ — - — = Decree Plaintiff - - - +
+ — - Audit Fields - 05/06/85

F = m e e = m = e m = -

Proof Due Date
Approved/Denied
Proof Made Date
Start Work Date
Order Show Cause
Licensed Date

Decree Date

IDAHO DEPARTMENT OF WATER RESOURCES

WATER RIGHT PROOF READING REPORT Page 2

Adj. flag translation: Standard Water Right Number
+ — — — - Decree Defendant - - - + + = Decree Date
00,/00/0000
05/01/88 CONVERT

— - = Water Rights Dates and Flags Area - - -

00,/00,0000 Field Exam Made - 00/00,/0000 Field Exam Fee -
00,00,0000 Protested Date - 00,00/0000 Swan Falls -
00/00,/0000 Hearing Date - 00/00,/0000 Temporary Right - P
00/00,/0000 Verified Date - 05/06/1985 DLE/Carey Act -
00,/00,0000 Receipt Number - Water District -
08,/28/1979 Appl Received - 00/00,/0000 Transfer/Amended -
00,/00,0000 Presumption Flag -

Microfilm Roll Number -

04,/19/90 10:34:00"

+ .

3



RECEIVED
MAY 02 2008

ARTMENT OF
WATER RESOURGES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase No. 63-3174
)
Case No. 39576 )
) STANDARD F ORM 5
)
) STIPULATED ELEMENTS OF A

) WATER RiGHT

CLAIMANT(S)/OBJECTOR(S):
Terry L. Thucek
Mary Loy Tlucek

Scott L. Campbel] Date
Attorney for Claimmtsi()hjectors

STANDARD FORM 5 — Water Right No, 63-3174



IDWR Concurrence;

Deputy Attorney General
Attorney for IDWR

STANDARD FORM 5 — Water Right No, 63-3174



04/10/2008

RIGHT NUMBER ; 63-3174
NAME AND ADDRESS; JERRY I, TLUCEK
15188 s CAN-ADA RD
MELEBA ID 83641
MARY Loy TLUCEK
15188 s CAN-ADA RD
MELBA In 83641
SOURCE ; GROUND WATER TRIBUTARY:
QUANTITY ; 1.850 CFg
513.00 A¥Y
This right when combined with Right No. 63-23182 shaii Provide no more
than 1.85 ofg BOX more than 9pg AF per amnun.
PRIORITY DATE: 11/2'7/1959
POINT OF
DIVERSION:
TOIN ROLW 522 SEsE Within ADA County
PURPOSE AND
PERYOD op USE:
PURPOSE Op uUse FERIOD OF UsE UANTITY
——___———-_...____ -____"—"—— .
IRRIGATION 03/15 11/15 1.850 CFg
513.00 arv

PLACE OF UsE; IRRIGATION in ADA Count
=== A0 ADA County

TOLN RO1W 522 SESW 40.00 TOIN ROLW g32 NESE 3800 40,00 Shc
TOIN ROIW 532 NASE  40.00 TOILN RO1W S22 SWSE 39,09 49,0 4\&.
TO1N RO1W S22 SESE 40,00

14 200 ACRug TOTAY,
This right ig limited to the irrigation of 114 adcres within the place of usae
described above in gz Singlae irrigation season,
This right ang Right No. 63-23182 are limited to the irriqation of a combined
total of 20p acxes in a single irrigation Season.

EXPLANATORY MATERIAL: Basrs op CLATM - License
Right No. 63-23182 is an enlargement of this right ursuant to Section
42-1426, Ydahe Code.
"_—'——f-—_.._.._______

Standard Form 5 Subcase No, 63-3174



I certify that on
this form, including al]
and/or copies, postage

CERTIFICATE OF MAILING

(j: @1_«'-' P )g , 2008, I mailed the original and copies of
attathments, to the following persons by mailing the original

prepaid and addressed as follows:

1, Original to:

CLERK OF THE DISTRICT COURT
SNAKE RIVER BASIN ADJUDICATION

THIRD AVENUE NORTH

P.0. BOX 2707
TWIN FALLS, IDAHO 83303-2707

2. Copies to:

JERRY
MARY

L. TLUCEK
LOU TLUCEK

Represented by:
DYLAN B. LAWRENCE
101 8. CAPITOL BLVD 10TH FLOOR
P.0.BOX 829

BOISE,

JERRY
MARY

ID 83701-0829

L TLUCEK.
LOU TLUCEK

Represented by:
SCOTT L. CAMPBEL], -
101 S. CAPITOL BLVD 10THFLOOR
P.0. BOX 829
BOISE, ID 83701-0829

DIRECTOR OF IDWR
P.O. BOX 83720

BOISE, ID 83720-0098

( %ﬁ@' ;wa

Signature of person or attorney mailing form




RECEIVED

MAY 09 2008

DEPARTMENTOF
WATERRESOURCES

In Re SRBA ) SPECIAL MASTER’S REPORT
)
Case No. 39576 ) FINDINGS OF FACT AND
) CONCLUSIONS OF LAW
)

Theodore R Boothy

Special Master
Snake River Basin Adjudication

SPECIAL MASTER'S REPORT
G:ABASIN FOLDERS\MRR\G.’SNI‘I‘BIM and 23182 doc
5/82008 Page 1 of |



IN THE DISTRICT COURT OF THE FIFTH JuDICIAL DISTRICT OF THE
STATE OF IDAHO, IN aNnp FOR THE CounTy OF THWIN F,

In Re SRBA PARTIAL DECREE PURSUANT TO
I.R.C.P, 54 (b) POR

Case No. 39575

Water Righe 63-0317¢

NAME AND ADDRESS : JERRY I TLUCER
MARY LOU TLUCEX
15188 S CAN-ADA RD
MELBA, ID 83641

S0URCE: GROUND WATER
QUANTITY 1.85 CFs
513.00 apy

THIS RIGHT WHEN COMBINED WITH RIGHT No. $3-23182 spaLL PROVIDE No
MORE THAN 1.85 CFS NOR MORE THAN 300 AF PER ANNUM,

PRIORITY DATE: 11/27/1959

POINT OF DIVERSION; TOLN ROIW S22 SESE Within Ada County

PURPOSE AND

PERIOD OF USE: . PURPOSE OF ysp PERIOD OF USE QUANTITY
Irrigation: 03-15 TO 11-15 1.85 CFs

513.00 AFy

THE US2 op WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEQIN AS
EARLY AS Mancy 1, PROVIDED OTHER ELEMENTS OF THE RIGHT ARE NOT
EXCEEDED, 7Ty USE OF WATER BEFORE MARCH 15 UNDER THIS REMARK 18
SUBORDINATE TO ALL WATER RIGHTS HAVING No SUBORDINATED BARLY OR
LATE IRRIGATION USE AND A PRIORITY DATE EARLIER THAN THE DATE A
PARTIAL DECREE IS ENTERED FoRr THIS RIGHT.

PLACE OF USE: Irrigation Within ada County
TOIN RO1W S22 SESW 40.p NESE 40.0
NWSE 40.0 SWSE 40.0
SESE 40.p

200.0 Acres Total

THIS RIGHT Ig LIMITED TO THE IRRIGATION OF 114 ACRES WITHIN THE
PLACE OF USE DESCRIBED ABOVE IN A siNGLE IRRIGATION SEASON.

THIS RIGHT AND RIGHT NoO. 63-23182 ARe LIMITED TO THg IRRIGATION
OF A coMBINED TOTAL OF 20p ACRES IN A SINGLE IRRIGATION SEASON,

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54 (b) PAGE 1
Water Right 63-03174 File Number: 01177 Apr-30-2008



SRBA Partial Decree Pursuant to I.R,C.P. 54 (b) (continued)

RULE 54(b) CERTIFICATE

John M. Melanson
Presiding Judge of the
Snake River Basin Adjudication

RECOMMENDATION

MAY - 8 2008

BRI
__SPECIAL MASTER — |

SREA PARTIAL DECREE p

URSUANT TO I,R.C.P. 54 (b)
Water Right 63-03174

PAGE 2
File Number: 01177

Apr-30-2008



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

BARTIAL DECREE PURSUANT TO
I.R.C.P. 54(b) POR

In Re SRBA

Case No, 39576

- et e

Water Right 63-231p2

NAME AND ADDRESS: JERRY L TLUCEK
MARY LOU TLUCEK
15188 S CAN-ADA RD
MELBA, ID B3641

SOURCE: GROUND WATER
QUANTITY: 0.80 CFs
387.00 AFY

Thie right when combined with Right No. §3-3174 shall provide no
more than 1.85 e¢fs nor more than 500 AF per annum.

PRIORITY DATE: 05/01/1573

This water right is subordinate to all water rights with a
priority date earlier than April 12, 1994, that are not decreed
as enlargements Pursuant to Section 42-1426, Idaho Code. As

' Between water rights decreed as enlargementa pursuant to Section
42-1426, Idaho Code, the earlier prioxity right is the superior

right,
BOINT OF DIVERSION; TOIN RO1W S22 SESE Within Ada County
PURPOSE AND
PBRIOD OF USE: PURPOSRE OF USE PERIOD OF USE QUANTITY
Irrigation 03-01 TO 11-15 0.80 CFPs
387.00 AFY
PFLACE OF USE; Irrligation Within Ada County
TOLN ROAIW 522 SESW 40,0 NESB 4¢.0
NWSE 40.0 SWSE 40.0

SESE 40.0
200.0 Acres Total

RIGHT NOS, 63-3174 AND 63-23182 ARE LIMITED TO THE IRRIGATION OF
A COMBINED TOTAL OF 200 ACRES IN A SINGLE IRRIGATION SEASON.
THIS RIGHT IS LIMITED TO THE IRRIGATION OF 86 ACRES WITHIN THE
PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON,

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This right is based upon an enlargenent of Right No. 63-3174
Dursuant te Section 42-1426, Idaho Code.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BR ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. 1I.c. SECTION 42-1412 ().

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54 (b) PAGE 1
Water Right 63-23182 File Number: 01936 Apr-30-2008



SRBA Partiml Decres Pursuant to I.R.C.P. 54(b} (continued)

RULE 54 (b} CERTIFI CATE
1

With respect to the issues determined by the above judgment ox order,
with Rule 54(b), I.R.C.P,, that the court has determined that there is no jus
final judgment and that the

court has and does hereby direct that the above §
judgment upon which execution may issue and an appeal may be taken as provide

it is hereby CERTIFIED, in accordance
t reason for delay of the entry of a
udgment or order shall he a final

d by the Idaho Appellate Rules,

John M. Melanson
Presiding Judge of the
Snake River Basin Adjudication

RECOMMENDATION |

MAY - & 2008

____~_,;EEEg;;22§§§§é:gf§éf;__._._--
ASTER
R e

SPEC!AL M

i bbb

SRBA PARTIAL DECREE PURSUANT

TO I.R.C.P. 54{b)
Water Right 63-23182

PAGE 2
File Number: 41596 Apr-30-2008



DBTHCTCOUHT-SHBA ’
Fifth Judicial District

County of Twin Falls - State of Idaho
MAY - 8 2008

Clark

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

By

NOTICE OF ISSUANCE OF
SPECIAL MASTER'S
RECOMMENDATION

In Re SRBA

Case No. 39576

St Nt Nt e e

Water Right(s): 63-03174
63-23182

On May 08, 2008, Special Master THEODORE R. BOOTH
issued a SPECIAL MASTER'S RECOMMENDATION for the above subcase (s)
pursuant to SRBA Administrative Order 1 (A01), Section 13a.

Pursuant to SRBa Administrative Order 1, Section 13a, any party

to the adjudication including parties to the subcase, may file a Motion
to Alter or Amend on or before the 28th day of the next menth.

DATED May 08, 2008.

Deputy Clerk/

NOTICE OF ISSUANCE PAGE 1
05/08/08



DISTRICT COURT “SRBA —]

Fifth Judicial District
County of Twin Falis - State of Idaho

MAY - 8 2008

By i

Clerk

===========anan;IE§EEEg

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA CERTIFICATE OF MAILING

Case No. 39576

Water Right(s): 63-03174
63-23182

CERTIFICATE OF MAILING

I certify that a true and correct copy of the SPECIAL MASTER'S
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTIAL DECREE and NOTICE
OF ISSUANCE OF SPECIAL MASTER'S REPORT AND RECOMMENDATION were mailed
on May 08, 2008, with sufficient first-class postage prepaid to
the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

JERRY L & MARY LOU TLUCEK
JERRY L TLUCEK
MARY LOU TLUCEK
Represented by:
DYLAN B LAWRENCE
101 S CAPITOL BLVD 10TH FLOOR
PO BOX 829
BOISE, ID 83701-0829

PAGE 1
CERTIFICATE OF MAILING 05/08/08



JERRY L & MARY LOU TLUCEK
JERRY L TLUCEK

MARY LOU TLUCEK

- Represented by:

SCOTT 1. CAMPBELL

101 s CAPITOL BLVD 10TH FLOOR
PO BOX 829

BOISE, ID 83701-0829

Phone: 208-345-2000

CERTIFICATE OF MAILING

Deputy Clerk

PAGE 2
05/08/08



DISTRICT CouRnr. SK

Fifth Judicial Distrier
. Jud] ct
Cotinty of Twin Falls - State of Idaho

B8A

“\\cm
IN THE DISTRICT COURT OF THE FIF TH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subecase 63-03174 and 63-23182
)

Case No. 39576 ) ORDER SETTING STATUS
) CONFERENCE and VACATING TRIAL
) IN63-03174

On January 4, 2008, the Tluceks filed their Motion for Summary Judgment in
Subcase no. 63-03174, together with supporting briefing and affidavit. Oral argument on
the motion was heard on F ebruary 11, 2008. In the process of preparing an order on
summary judgment, this Special Master has become aware of some questions regarding
the relationship between 63-03174 and 63-23182,

Water right no. 63-23182, which was reported in the Basin 63 Part Il Direcror’s
Report, is a claim for an enlargement of water right 63-03174. Because 63-03174 was
reported in the Director’s Report for Basin 63 Part 11, and because 63-23182 was not
identified by IDWR in the Basin 63 Part II Case Management Proposal (dated July 28,
2006) as an overlapping water right to 63-03174, these two subcases have heretofore
proceeded on separate tracks, with 63-03174 being procedurally ahead of 63-23] 82,

The Director’s Report in 63-23182 recommends an irrigated place of use of 86
acres, which was an enlargement of water right 63-03174 that oceurred on May 1, 1973.
The total number of acres allowed to be irrigated under both rights is 200 acres. The
Director s Report for 63-23182 also recommends a remark which states: “This right
when combined with Right No. 63-3174 shall provide no more than 1.85 cfs nor more
than 513 AF per annum.” The Tluceks have timely filed an objection on 63-23182,
including an objection to IDWR’s recommendation of quantity.

In the course of proceedings in 63-03174, it is clear that IDWR’s recommendation
of 513 AFY in 63-03174 is based upon IDWR’s standard for the Treasure Valley area of
ORDER SETTING STATUS CONFERENCE and VACATING TRIAL IN 63-03174 Page [ of 2

G:\BASIN FOLDERS\Orders\63ORDERS\3174 and 23182 set status and vacate trial.doc
Last printed March 3, 2008 1:34:00 PM



4.5 acre feet per acre multiplied by 114 acres, which is the number of acres licensed to be
irrigated under water right 63-03174. See Supplemental Director’s Report, Section II1.
D.; Deposition Testimony of Dave Tuthill, Campbell Aff. Exhibit B, at pp. 22-30. In
other words, the recommended 513 AFY appears to be made without allowance for any
additional annual volume for the 86 acres of the enlargement claim.'

In Freemont-Madison Irrigation District v. Idaho Ground Water Appropriators,
Inc., 129 Idaho 454, 460, 926 P.2d 1301 (1996), the Idaho Supreme Court stated:
“Section 42-1426 of the Idaho Code does not proscribe enlargements that include an
increase in volume of water diverted, so long as the enlargement does not exceed the rate
of diversion originally authorized . . .” It appears to this Special Master that irrespective
of the legal issues rajsed on summary judgment in subcase 63-03174 regarding whether
IDWR has the authority to impose a volumetric limitation where one was not expressly
stated in the 1967 license, any volumetric limitation that may ultimately become part of
the partial decree for 63-23182 will be inextricably linked to the determinations made in
subcase 63-03174. 1t is the opinion of this Special Master that subcases 63-03174 and
63-23182 need to proceed on the same track,

In accordance with the foregoing, and for the purpose of discussing with the
claimants and IDWR how best to proceed with both subcases together, a status
conference will be held on March 11,2008 at 10:30 AM Mountain Time at the Snake
River Basin Adjudication Courthouse, 253 3™ Avenue North, Twin Falls, Idaho. Parties
may participate by telephone by dialing 225-383-1099 and when prompted entering the
code 675342. The March 28, 2008, trial is vacated.

buedllarch 3 ApY > o g
B e
P

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication

' If IDWR's standard 4.5 acre feet per annum were applied to the total of 200 acres, the resulting
volumetric limitation would be 900 acre feet per year. The Tlucek’s argue that the volumetric limitation of
water right 63-03174 is 903 acre feet per year, which is arrived at by calculating the volume of water that
could be diverted under a continuous diversion of 1.85 cfs for the entire irrigation season. Among other
things, it is not clear to this Special Master whether or not IDWR’s calculation of 513 AFY for right 63-
03174 took into account the additional volume necessary, if any, for the 86 acre enlargement,

ORDER SETTING STATUS CONFERENCE and VACATING TRIAL IN 63-03174 Page 2 of 2
G:ABASIN FOLDERS\Orders\630RDERS\3174 and 23182.set slatus and vacale trial. dog
Last printed March 3, 2008 1:34:00 PM



CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER SETTING
STATUS CONFERENCE AND VACATING TRIAL IN 63-03174 was mailed
on March 03, 2008, with sufficient first-class postage to the
following:

JERRY L & MARY LOU TLUCEK
JERRY L TLUCEK
MARY LOU TLUCEK
Represented by:
DYLAN B LAWRENCE
101 S CAPITOL BLVD 10TH FLOOR
PO BOX 829
BOISE, ID 83701-0828

JERRY L & MARY LOU TLUCEK
JERRY L TLUCEK
MARY LOU TLUCEK
Represented by:
SCOTT L CAMPRELL
101 S CAPITOL BLVD 10TH FLOOR
PO BOX 829
BOISE, ID 83701-0829
Phone: 208-345-2000

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

ORDER SETTING STATUS CONFERENCE F

Page 1 3/03/08 FILE COPY FOR 01177 / De




Attorneys for J &ITy L. Tlucek
and Mary Lou Tlucek

Scott L, Campbell, ISB No, 2251

Dylan B, Lawrence, ISB No. 7136

MoFFaTT, THOMAS ABARRETT, Rock &
FIELDS, CHA RTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

dbl@moffatt.com

22377.1

IN THE DISTRICT COURT OF THE FIFTHJUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase No. 63 -03174

DISCLOSURE OR WITNESS

COMES NOow Jerry L. Thucek and Mary Lou Tlucek (hereafter "Tuceks™), by
and through thejr counsel of record, Scott L. Campbell and Dylan B. Lawrence of the firm

Moffatt, Thomas, Barrett, Rock & F ields, Chartered, in accordance with the Amended Tria]

Rules of Civil Procedure, hereby disclogeg their witness,
The following individual may be called as a witnegs i the trial of this matter-

1. Jerry L, Tlucek, 15188 South Can-Ada Road, Melba, Idaho 83641

DISCLOSURE:QF WITNESS- 1



-

A NV

voiab FM Moffatt Thomas 2083855384 g4

DATED this 15tk day of February, 2008

MorraTT, THOMaAS, BARRETT, Rock &
FIELDS, CHARTERED

Dylan B. Yawrence — Of the Firm
Attorneys for Jerry L. Tlucek and
Mary Lou Tlycek

DISCLOSURE oF WITNESS - 2

Cllent:826852,1



4
Feb-15-2008 05:26 PM Moffatt Thomas 2083855384 gD

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 15th day of February 2008, I caused a trye and
correct copy of the foregoing DISCLOSURE oF WITNESS to be served by the method indicated
below, and addressed to the following;

Director () U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.Q. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 (X) Facsimile

Fax: 208-287-6700

Dl

Dylan B, L%vrence

DISCLOSURE OF WITNESS -3 Cllant:826652.1



2008 Water District Meetings - Round No. 2 (March - April)

Scheduled Date WD No. | WD Suffix Water District Name Meeting Location Address City Time Attending Staff
January 7, 2008 57 B Catherine Creek Bill White Residence 18138 Oreana Loop Rd |Oreana 1:00 PM | Vicky Music
February 4, 2008 57 C Castle Creek Bob Collett Residence 24912 Collett Rd Oreana 1:30 PM_|No Attendance Required
January 7, 2008 57 D Sinker Creek Owyhee County Courthouse Courtroom Murphy 1:00 PM |No Attendance Required
March 4, 2008 * 57 R Reynolds Crk & Tributaries Wilson Schoal House Johnston Lane Wilson 1:30 PM_ |No Attendance Required
March 3, 2008 * 61 A Canyon Creek Mountain Home Irrigation Dist. 140S 3rd E Mountain Home |2:00 PM |No Altendance Required
January 14, 2008 61 C&E Bennett & Cold Springs Creek Glenns Ferry City Hall 110 E 2nd Glenns Ferry 2:00 PM _|Rob Whitney
January 14, 2008 61 D Little Canyon Creek Glenns Ferry City Hall 110 E 2nd Glenns Ferry 1:00 PM |Rob Whitney
January 14, 2008 63 Boise River Eagle Senior Center 312 E State St Eagle 10:30 AM |John Westra
March 3, 2008 * 63 Smith Creek Randy Davison Residence 2019 Prairie Road Prairie 2:00 PM_[No Attendance Required
March 13, 2008 * 63 Stewart Gulch Quail Hollow Golf Course Clubhse 4520 N 36th St Boise 1:30 PM _|No Attendance Required
January 10, 2008 65 Payette River & Tributaries USDA Service Center Conf. Rm:. 1805 Hwy 16 Emmett 1:00 PM _|State Office Staff
March 3, 2008 * 65 A Squaw Creek Ola Hall Ola Road Ola 12:00 PM |Steve Lester
March 5, 2008 * 65 B Porter Creek The Longbranch 473 Hwy 55 Horseshoe Bend [11:00 AM |No Attendance Required
March 3, 2008 * 65 D Boulder Creek Donnelly Bible Church Donnelly 10:00 AM |Steve Lester
March 3, 2008 * 65 K Lake Fork Creek Donnelly Fire Station Donnelly 1:00 PM_|No Attendance Required
February 4, 2008 67 Weiser River US Bank Community Room Superior St Cambridge 1:00 PM |John Wesira & Cynthia Clark
January 28, 2008 67 A Little Weiser River Indian Valley Fire Hall Fire Dept./Post Office  |Indian Valley 1:30 PM _|Steve Lester & Angie Grimm
April 6, 2008 * 78 Big Creek Methodist Church 201 N Heigho St. New Meadows  [2:00 PM |No Attendance Required
March 24, 2008 * 78 C Goose Creek Fire Station Main Street New Meadows  |2:00 PM [No Attendance Required

* Second Round of Water District meetings.

Note: Given current workdloads, staff will not be attending further Round 2 meetings with the exception of Squaw Creek and Porter Creek.

Water District Meeting Schedule as of 01 152008

Water District Tracking 2008.xIs

Page 1



Scott L. Campbell, ISB No. 2251

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

slc@moffatt.com

22377.1

Attorneys for Jerry L. Tlucek
and Mary Lou Tlucek

L
RECEIvEp
NOV 07z,

DERARY
WATER F?Fﬁg}gf?}gp

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,

Case No. 39576

Subcase No. 63-03174

AMENDED NOTICE OF DEPOSITION OF JAN
SHURTE

PLEASE TAKE NOTICE that Jerry L. Tlucek and Mary Lou Tlucek have

rescheduled the testimony upon oral examination of Jan Shurte, before an officer authorized to

administer oaths to take place on Monday, November 26, 2007, at 9:00 a.m., and continuing

thereafter from day to day until completed, at the offices of MOFFATT THOMAS BARRETTROCK &

FIELDS, CHARTERED, located at 101 S. Capitol Boulevard, 10th Floor, Boise, Idaho 83702, at

which time and place you are notified to appear and take such part in the examination as you

may deem proper.

AMENDED NOTICE OF DEPOSITION OF JAN SHURTE - 1 BOI_MT2:669010.1



103072007 09:50 FAX 2083855337 MOFFATT THOMAS 002/0.19,,9

Y

Attomeys for J erry L. Thucek
and Mary Lou Thicek

Scott L. Campbell, ISB No. 2251

Andrew J, Waldera, ISB No. 6608

Andrew J. Snook, ISB No. 7761

MOFFATT, THOMAS, BARRETT, ROCK &
FIBLDS, CHARTERED

101 8. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

22377.1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA,
Subcase No, 63-03174

MOTION TO VACATE TRIAL SCHEDULING
ORDER AND RESET DATES

Case No. 39576

currently in place and reget the necessary dates in the above-captioned matter.
This motion is Supported by the record before the Court, as well ag the reasons set

forth below ag follows:

NOTICE OF HEARING ON MOTION TO VACATE TRIAL SCHEDULING
ORDER AND RESET DATES - 1 BOI_MT 2868557 1
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1. The current Trial Scheduling Order, issued on October 1, 2007, provides
that motions for summary judgment must be heard by November 30, 2007. Affidavit of Scott I.
Campbell, §3. Pursuant to Rule 56(c) of the Idaho Rules of Civil Procedure, a motion for
summary judgment, affidavits and supporting briefs must be properly served at least twenty-
eight (28) days prior to the time fixed for the hearing, or in this case by Friday, November 2,
2007,

2. A motion for summary Judgment shall be granted “if the pleadmgs;,
depositions, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law,” LR,C.P. Rule 56(c).

3. To date, the record of depositions, admissions, and affidavits necessary to
develop the basis for a summary judgment motion, specifically with regard to depositions, has
not been sufficiently established. Campbeil Aff., 14.

4, On or about September 17, 2007, the Supplemental Director’s Report
(hereafter “Report”) regarding this action was received at the law offices of Moffatt, Thomas,
Barrett, Rock & Fields, Chartered, Campbeli Aff., ¥5.

5. In connection with the Report, Tluceks intended to conduct depositions of
the individuals associated with the drafting and development of the Report. Because of
scheduling conflicts, counsel for Idaho Department of Water Resources (hereafter “IDWR”") and
counsel for the Tluceks were unable to communicate directly and coordinate depositions dates
for a substantial period of time, Thereafter, IDWR provided Tluceks’ counsel with the names of
certain individuals, including Don Shaff, who were allegedly proper for such depositions.

Campbell 4ff., 6.

NOTICE OF HEARING ON MOTION TO VACATE TRIAL SCHEDULING
ORDER AND RESET DATES - 2 . BOI_MT2:668557.1
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6. Upon conducting the deposition of Don Shaff on October 25, 2007,
Thuceks’ counsel discovered that individuals in addition to those previously identified by the
IDWR for depositions conceming the Report were actively involved in preparing it. Campbell
AR, 7.

7. Tluceks’ counsel was informed by the IDWR that individuals for
depositions in connection with the drafting and development of the Report were David Tuthill,
Jan Shurte, and Carter Fritschle. Campbell Aff,, 98.

8. Upon attempt by Thuceks’ counsel to conduct depositions of the
individuals named above in paragraph 7, Tluceks’ counsel was informed by the IDWR that those
individuals would not be available for depositions until on or after November 19, 2007.
Campbell Aff., 99.

9. As a result of the unavailability of said individuals identified above in
paragraph 7, Tluceks’ counsel has not been able to depose said individuals, and consequently has
not had the proper opportunity to fully develop the record of this case. Campbell Aff., 110.

Therefore, in light of the delay resulting from IDWR's inability to make the
identified witnesses available in a timely fashion, and the current lack of time available to
properly move for summary judgment, Thiceks rcspe'ctfully request that the Court exercise its
discretion by vacating the current trial scheduling order in place and resetting the necessary dates
in this matter to times convenient to both the Court and counsel of record.

REQUEST FOR EXPEDITED CONSIDERATION

The Tluceks request the Court consider this Motion on an expedited basis.

NOTICE OF HEARING ON MOTION TO VACATE TRIAL SCHEDULING
ORDER AND RESET DATES - 3 BOI_MT2:688557.1
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DATED this Zﬂﬂmay of October, 2007.

MOFFATT, THOMAS, BARRETT, ROCK &
FIBLDS, CHARTERED

By

Scott L. Campbell — Of the Firm™
Attorneys for Jerry L. Tlucek and
Mary Lou Tlucek

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ﬁﬁ_\day of October, 2007, I caused a true
and correct copy of the foregoing MOTION TO VACATE TRIAL SCHEDULING ORDER AND
RESET DATES to be served by the method indicated below, and addressed to the following:

Director ( ) U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.0O. Box 83720 ( ) Overnight Mai)

Boise, ID 83720-0098 (X Facsimile

Fax; 208-287-6700

N

Scott L. Campbel] U

NOTICE OF HEARING ON MOTION TO VACATE TRIAL SCHEDULING
ORDER AND RESET DATES - 4 BOI_MT2:668557.1



DISTRICT COUAT - SRBA
- Fifth Judicial District
RECE |V E [hCounty of Twin Fells - State of Idaho

FEB 0% 2008 FEB - 4 2008
DEPARTMENT Of . . _
NATER RESOURCES | By

Clerk

. Dsputy Clarl*

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ORDER RESETTING HEARING

Case No. 39576

)
)
) SUBCASE NO: 63-03174
)

The Hearing for this subcase, that was set for FRIDAY, FEBRUARY 1, 2007 at 11:00
AM (MT), is reset as follows: -

MOTION FOR SUMMARY JUDGMENT
MONDAY, FEBRUARY 11, 2008 AT 11:00 AM (MT)
MOFFATT THOMAS
11™ FLOOR
101 S CAPITOL BLVD
BOISE, ID
IT IS SO ORDERED.
Dated: FEBRUARY-g;{ 2008
=) BB O,

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication




CERTIFICATE OF MATLING

I certify that a true and correct copy of the ORDER RESETTING
HEARING was mailed on February 04, 2008, with sufficient first-class
postage to the following:

JERRY L & MARY 10U TLUCEK
MARY LOU TLUCEK

Represented by:
DYLAN B LAWRENCE
101 S CAPITOL BLVD 10TH FLOOR
PO BOX 829
BOISE, 1D 83701-0829

JERRY I, & MARY Lou TLUCEK
JERRY L TLUCEK
MARY LOU TLUCEK
Represented by:
SCOTT L CAMPRELL
101 S CAPITOL BLVD 10TH FLOOR
PO BOX 829
BOISE, 1D 83701-0829
Phone : 208-345-2000

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

ORDER RESETTING HEARING

[fZ72A0R
Page 1 2/04/08 FILE Copy FOR 01177

Deputy Clerk




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase 63-03174
)

Case No. 39576 ) ORDER STRIKING PORTIONS OF

) SUPPLEMENTAL DIRECTOR*S

) REPORT;

)

) ORDER GRANTING STATE OF

) IDAHO’S MOTION FOR PROTECTIVE

) ORDER

On January 18, 2008, the State of Idaho, by and through Deputy Attorney General
James D. Carlson, filed the Stare of Idaho's Motion for Protective Order (Motion),
seeking a protective order pursuant to LR.C.P. 26 (c) vacating the oral depositions of
Deputy Attorneys General Garrick [, Baxter and Andrea L. Courtney. The Motion was
accompanied by a memorandum in support thereof and the affidavits of Garrj ck L. Baxter
and Andrea L, Courtney. On January 22, 2008, the claimant of the above-captioned
water right, Jerry L. Tlucek and Mary Lou Tlucek, by and through their attorneys Scott L,
Campbell and Dylan B, Lawrence, filed a Response 10 Siate of Idaho''s Motion for
Protective Order. The matter was heard on January 22,2008.

The issues involved in the State’s Motion for Protective Order ori ginate with the
Supplemental Director’s Report Regarding Subcase No. 63-3] 74 filed on September 14,
2007. The Department filed the Supplemental Director’s Report in response to the Order
Requesting 706 Report from IDWR, filed April 25, 2007, which asks IDWR to explain
the basis for its inclusion of an annua] volume limitation, expressed in acre-feet per year
(AFY) in the Director’s Report for the subject water ri ght claim. For the most part, the
Supplemental Director’s Report consists of legal analysis regarding the Department’s

conclusion that it is authorized by “statute, practice, and policy” to include the AFY

ORDER STRIKING PORTIONS OF SUPPLEMENTAL DIRECTOR’S REPORT;

ORDER GRANTING STATE OF IDAHO'S MOTION FOR PROTECTIVE ORDER Page | of 4
GABASIN FOLDERS\Orders\6 3ORDERS\ 174.protective order.doc

Last printed Janvary 29, 2008 11:58:00 AM



limitation in the Director s Report for the claim, even though the license on which the
claim is based has no such expressed limitation.

On January 4, 2008, the Tluceks filed a Motion for Summary Judgment, together
with a Brief'in support thereof, and the Affidavis of Scott Campbell in Support of Motion
Jor Summary Judgment. Oral argument on summary judgment is scheduled for F ebruary
1,2008. In their Brief, the Tluceks raise and argue the issue of whether the Supplemental
Director’s Report complies with the Idaho Rules of Evidence. Specifically, the Tluceks
argue that the Supplemental Director s Report is a legal brief as opposed to an expert
report pertaining to facts, and secondly, that it was the Department’s altorneys who wrote
the report, not qualified experts with specialized scientific oy technical expertise.
Accordingly, the Tluceks argue, the SRBA Court “should totally disregard the
Supplemental Director’s Report.” Briefatp. 4. As explained below, this Special Master
agrees in part with the Tluceks that the those sections of the Supplemental Director’s
Report that set forth legal argument --as opposed to factual analysis -- do not entirely
comply with the Idaho Rules of Evidence regarding expert reports and expert testimony.
Although IDWR’s role is similar to that of an expert to which LR.E. 706 typically
applies, it is not identical.

The role of the Director in the adjudication is defined by I.C. § 42-1401B which

provides:

in accordance with the procedures of chapter 14, title 42, 1daho Code. The
director shall make recommendations as to the extent of beneficial use and
administration of each water rj ght under state law and may use uniform
parameters for quantification of beneficial use recommended for rights
within climatic regions of the state,

(2) The director shall not be a claimant on behalf of the state or any
subdivision of the state in an adjudication.

(3) The director shall not be a party to an adjudication.

L.C. §42-1401B. The purpose of the 706 report is to provide the litigants with the
underlying basis for the Director’s recommendation. As such an accurate explanation

requires that the department provide a factual analysis and state the rule of law on which

ORDER STRIKING PORTIONS OF SUPPLEMENTAL DIRECTOR'S REPORT;

ORDER GRANTING STATE OF IDAHO’S MOTION FOR PROTECTIVE ORDER Page 2 of 4
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it relied in forming the recommendation. Excluding the legal basis for the
recommendation undermines the utility of the 706 report, and it is therefore appropriate
for a 706 report prepared by the department to include some discussions of law, That
being said, in the instant case the Supplemental Director’s Report was very light on
factual analysis’, and the legal analysis therein goes beyond a foundational statement to
the point of advocacy.

This ruling should not be construed so as to wholly prevent IDWR from making
statements to the SRBA Court, whether in “706 Reports” or otherwise, as to the legal
foundations under which IDWR conducts its business.? Obviously the Department is
required to have a very detailed and comprehensive understanding of the body of law in
Idaho concerning water rights and the administration thereof. For example, assume that
IDWR had recommended a water right disallowed by reason of five years non-use. Ina
706 report regarding such a case, the report would be expected to include a discussion of
the factual information that IDWR relied upon in making its conclusion of non-use, and a
discussion of IDWR’s expert analysis and interpretation of that information. Such a
report would be incomplete without at least a reference to Idaho’s forfeiture statute, I.C. §
42-222, as well as any relevant case law on the subject, and any relevant Department
administrative rules, policies, guidelines, ete. In other words, it is not improper for an
expert to make a foundational statement as to his or her understanding of the law relevant
to their area of expertise. This is particularly true for IDWR, which is obligated to

recommend water rights in accordance with Idaho law.

' The deposition testimony of Dave Tuthill, Jr., Exhibit B to the Affidavir of Scott L. Campbell in Support of
Motion for Summary Judgment provides several examples of factual information that could have been
included in the Supplemental Director ‘s Report, but was not. On pages 27-28, Director Tuthill explains
how in the 1970°s IDWR developed a map showing irrigation requirements statewide, and how that study
has been updated since that time. On pages 22-24, Director Tuthill explains that for the Boise Valley, 4.5
acre-feet per acre is adequate for irrigation purposes based upon a 60% to 70% efficiency, and how, as a
practical matter, the 4.5 acre feet limitation wouldn’t limit water usage unless the user were to be extremely
inefficient in applying water. On pages 25-26, Director Tuthill explains that the volumetric limitations
imposed by IDWR are based upon the highest consumptive-use crops that could be grown in the area,
Finally, on pages 78-84 of the deposition testimony of Don V, Shaff (Exhibit A to Campbell Aff.), Mr.
Shaff discusses IDWR’s perspective on why volumetric limitations on groundwater irrigation rights are
necessary for purposes of water rights administration and forecasting future water supplies.

? It should also be noted that the legal conclusions of the Department are not afforded prima facie weight
pursuant to I.C. § 42-1411(4) as are its factual conclusions.

ORDER STRIKING PORTIONS OF SUPPLEMENTAL DIRECTOR’S REPORT:
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On balance, becanse the legal basis of the Director’s recommendation is not
binding on the Court, and the case will not be tried to a jury, in the interests of avoiding
delay, Section III. C. of the Supplemental Director’s Report is hereby stricken from
the record in this subcase and will not be considered by this Special Master.
Because of the striking of the section of the Supplemental Director’s Report that would
be pertinent to the Tluceks desired depositions of Deputy Attorneys General Baxter and
Courtney, this Special Master does not need to decide the issues presented herein which
Juxtapose the LR.E. 706 right to depose the expert with the attorney-client privilege set
forth in Idaho Rule of Professional Conduct 502.

In accordance with the foregoing, the State’s Motion for a protective order is
granted pursuant to LR.C.P. 26(c), and the subpoenas of Deputy Attorneys General
Baxter and CTI?]CY are quashed pursuant to LR.C.P. 45(d).

Dated/ /iy 7 2aps’ —2 e
o o S5,

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER STRIKING
PORTIONS OF SUPPLEMENTAL DIRECTOR'S REPORT ORDER GRANTING STATE
OF IDAHO MOTIONFOR PROTECTIVE ORDER was mailed on January 29,
2008, with sufficient first-class bostage to the following:

MARY LOU TLUCEK
Represented by:

LAWRENCE, DYLAN B

101 S CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, ID 83701

JERRY L & MARY LOU TLUCEK
JERRY I, TLUCEK
MARY LOU TLUCEK
Represented by:
SCOTT L CAMPBELL
101 S CAPITOL BLVD 10TH FLOOR
PO BOX 829
BOISE, ID 83701-082%
Phone: 208-345-2000

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

.
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US Bank Plaza Building

MOﬁéﬂ‘ 1 TbOﬂZ&ZJ' 101 CanitlBha 1001

Boise Idsho 83701 0829
MOFFATT "THOMAS BARRETT ROCK ¢ I, TELDS, CHID.

208 345 2000
208 385 5384 Fax
208 385 5442 Direct
From: Lela L. Wood Date: January 23, 2008
Administrative Assistant to Dylan B, Lawrence
Re: Subcase No. 63-03174 File No.: 22377.0001
Number of pages being transmitted Including the cover page: 7
Please call fax operator at (208) 345-2000 if all pages are not received.
Name Organization Fax No. Voice No.
To: James D, Carlson Idaho Attorney General's  (208) 334-2830  (208) 332-3092
Office . ,.
Director ldaho Department of 287-6700 287-4800
, ‘Water Resources
Lori Pulsifer QNA Court Reporting 286-7426 484-6309

Message:

Please see following notices vacating the depositions of Andrea L. Courtney and Garrick L.
Baxter.

PLEASE DELIVER IMMEDIATELY

The information contained In this facsimile message is attorney privileged and confidential information intended
only for the use of the individual or entity named above, If you have received this communication in error, please
immediately notify us by telephone to arrange for return of the original document to us, Thank you.



Attorneys for Jerry L. Tlucek
and Mary Lou Tlucek

Scott L. Campbell, ISB No. 2251

Dylan B, Lawrence, ISB No. 7136

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 8. Capito] Blvd.,, 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

dbl@moffatt.com

22377.1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,
Subcase No, 63-03174
Case No. 39576

NOTICE OF VACATION Or DEPOSITION OF
GARRICK L. BAXTER

PLEASE TAKE NOTICE that Jerry L. Thicek and Mary Lou Tlucek (the
“Tluceks™), by and through their counse] of record, MOFFATT THOMAS BARRETT ROCK & FIELDS,
CHARTERED, have vacated their subpoena and notice of deposition of Garrick [.. Baxter

previously scheduled for Thursday, January 24, 2008, at 9:00 a.m., pursuant to Special Master

0%

NOTICE OF VACATION OF DEPOSITION OF
GARRICK L. BAXTER - | BOI_ MT2:676545.1



Booth’s verbal order of January 22, 2008, granting the State of Idaho’s Motion for Protective
Order.

DATED this <2 3 _ day of January 2008.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

WS

Dylan B Lawrence ~ Of the Firm
Attorneys for Jerry L. Tlucek and
Mary Lou Tlucek

NOTICE OF VACATION OF DEPOSITION OF

GARRICK L. BAXTER -2 BOI_MT2:676548.1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this
correct copy of the foregoing NOTICE OF vaCAT
to be served by the method indicated below, and

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720 -

Boise, ID 83720-0098

Fax: 208-287-6700

James D. Carlson

Office of the Attorney General
P. O. Box 83720

Boise, ID 83720-0010

Fax: 208-334-2530

Lori Pulsifer

QNA Court Roporting
PMB 219

111 Broadway, Suite 133
Boise, 1D 83702

Fax: 208-286-7426

NOTICE OF VACATION OF DEPOSITION OF
GARRICK L. BAXTER - 3

9 5 day of January 2008, I caused a true and
ION OF DEPOSITION OF GARRICK L, BAXTER
addressed to the following:

() U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(X) Facsimile

() U.S. Mail, Postage Prepaid
( ) Hand Delivered

() Overnight Mail

(X) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(X) Facsimile

by

Dylan B. Lawrence

BOI_MTZ:676646.1



RECEIVED STRICT ¢oun Y
Michael C. Creamer (1SB# 4030) Bt FRLLS o6 i f‘;‘_’""
GIVENS PURSLEY LLP JAN 2 9 2008 wes A il
601 West Bannock Street Pepartment of Water Resources ——iey Mo—
Post Office Box 2720 Adjucication Bureay Q0 00T 4 Ry 15 e
Boise, Idaho 83701-2720 | B e R
Telephone: (208) 388-1200 RECE]
Facsimile: (208) 388-1300 CEIVED
SACLIENTS419\5\Disclasure of Witnesses GPOI.doc iany 3 zuﬂa
Attorneys for Ron Sali Properties, Inc. Profit Sharing Plan Onis vur 1t Wl HS0UTGoS

“<u2gtion Bureau
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SUBCASE NO. 63-00132, 63-00133,
63-00134, 63-00134A, 63-00134B,
63-00186A, 63-00186B, 63-17205,

and 63-31772

Case No. 39576

i S g O

DISCLOSURE OF WITNESSES

COMES NOW, Ron Sali and Ron Sali Properties, Inc. Profit Sharing Plan (“Ron Sali®),
by and through its attorneys of record, Givens Pursley LLP, and pursuant to the July 12, 2007,
Supplemental Trial Scheduling Order in the above-captioned matter, hereby notify the court and
the parties of the names of the following witnesses that they may call at the trial of this matter:
Ron Sali and any witness designated by any other party.

GIVENS PURSLEY LLP

Michael C. Creamé'r,rcounsel for Ron Sali and
Ron Sali Properties, Inc. Profit Sharing Plan

DISCLOSURE OF WITNESSES - 1



CERTIFICATE OF SERVICE

I certify that on this 2 day of October 2007, I caused to be served the original and
copies of the DISCLOSURE OF WITNESSES on the following persons by the indicated

methods: _
4Maﬂ

Hart-Davis Ditch Company

Represented by: Hand Delivered
S. Bryce Farris Ovemight Maijl
Ringert Clark Facsimile

455 South Third Street E-Mail

P.0. Box 2773

Boise, ID 83701-2773 /

David J. Barber U.S. Mail
Office of the Attorney General Hand Delivered
Natural Resources Division Overnight Mail
700 W. Jefferson Street, 210 Statehouse Facsimile

P.O. Box 83720 E-Mail

Boise, 1D 83720-0010

e

Michael C. Crean"lef‘éounse] for Ron Sali and
Ron Sali Properties, Inc. Profit Sharing Plan

DISCLOSURE OF WITNESSES - 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA,
Subcase No.

)
)
Case No. 39576. ) 63-03174
)
)

DEPOSITION OF DAVID R. TUTHILL, JR.
Volume T
(Pages 1 through 34)

Law Offices of
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702
Monday, November 26, 2007
Beginning at 9:43 o'clock a.m,

e e e e T S e T

L T TP P st e

L O Ty

QnA COURT REPORTING

Lori A. Pulsifer, CSR, RMR, CRR

Idaho Certificate No. 354

PMB 219, 111 Broadway, Suite 133

Boise, Idaho 83702-7200

E-mail: realtimegna@msn.com
(ELECTRONIC COPY) Telephone: (208) 484-6309
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Deposition of David Rr. Tuthill, Jr. (Volume I)
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Campbell Aff in Support of MSJ
Exhibit B
Page 090 of 488
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Page 2 Pagod i
! . — 1 THIS DEPOSITION was taken on behalf of JerryL. ||
3 FOR JERRY L. TLUCECK and MARY LOU TLUCECK: 2 Tlucek and Mary Lou Tlucek on Monday, the 26th day of
2 iﬁuf::; Sy 3 November 2007, at the offices of Moffal(, Thomas, :
s Mﬂ:{:;ﬂ;g_l E:S\mil{%mn ROCK & 4 Barrelt, Rock & Fields, CIEmtcl‘cd, 101 South Capitol _
101 South Capitol Boulevard 5 Boulevard, 10th Floar, Boise, Idaho 83702, before LoriA. |}
6 Bk e 1 6 Pulsifer, Court Reporter and Notary Public within andfor g
? g::fw}z((l)gf)}gg_is-iggﬂ 7 the State of Idaho, to be used in an action pending in
g E-mail: slo@motlattcom 8 the District Court of the Fifth Judicial District of the
S O WATEEANO DEPARTMENT 9 State of Idaho, in and for the County of Twin Falls,said
1o Mr. Gamrick L. Baxler 10 cause being Subcase No. 63-03174 in saidcourt.
Deputy Attomey General . . ’ o
1 OFFICE OF THE ATTORNEY GENERAL Il The following testi mony was adduced, to wit:
Natura! Resources Division 12 * k¥
12 Water Resources Section
5 ;ZZt%sgt_ Franl S(S;lz A 13 DAVID R. TUTHILL, J R.,
B?)Sisc, idafio sﬂ;no.oooa 14 having been first duly sworn, testified as follows:
4 Plone: (208) 287-4810 15
Fax: (208) 287-6700
Is E-mail: gurrick baxter@idwr.idaho.gov 16 EXAMINATION
16 AND
17 Ms. Adrea L. Coutney 17 BYMR. CAMPBELL: .
18 %gn“gﬁ'ﬁfsciﬁﬁmv GENERAL 18 Q. Good momfng, Mr. 'I_‘mhl”‘
Naturs! Resources Division 19 A. Good moming, Mr. Campbell.
N 122 B parscs Scction 200 Q. And, first,  would like to ask some
20 o] 3:?::08;;7%73398 21 pre!iny’ hary questions. Have you ever had your
21 Phone: (208) 2874810 22 deposition taken before?
Fax: (208)287-6700
22 E-mail:(andZEa.murlncy@idwr.idaho gov 23 A, Yes.
gi s 24 Q. And would you state your full name, please, for
25 25  the record?
Page 3 Page 5
1 1 A. David R. Tuthill, Jr.
2 INDEX OF EXAMINATION 2 Q. And we have met before; correct?
3 Deponent's Name Page Number 3 A. Yes
4 DAVIDR.TU THILL, JR. ’ s &g
5 Examination by Mr. Campbell . . . . . .. 4 4 Q. I'will just go lhrt‘:'ugh some basic issues. Do
6 5 you understand that I will be asking questions that you
7 * ¥ 6 need to answer audibly? Do you understand that, sir?
8 INDEX OF EXHIBITS 7 A. Yes. '
9 ExhibitNo. Description Page Marked 8 Q. Do you understand that your testimony is under
10 Exhibit No. I Supplemental Director's 9 oath?
Report Regarding 10 A Yes
11 Subcase No. 63-3174, i : : '
dated September 14, 2007 6 11 Q. .DO you undcrst_and that if you have any
12 12 confusion or my questions are ambiguous and you do not
Exhibit No. 2 1990 Claims Investigation Manual, 13 understand that you can just tell me that and I will
13 (initial draft) 16 14 rephrase them? Do you understand that?
14 Exhibit No.3 Updated Claims [nvestigation 15 A. Yes.
¥ Manual (revised approxiately 1999) 16 16 Q. M. Baxter and Ms. Courtuey are here to protect
16 * K ® 17 your interests, and they may offer objections. Unless
17 18 they instruct you not to answer the question, you can go
18 19 ahead and answer the question. Do you understand
19 20  that?
20 21 A, Yes.
21 22 Q. Now, do you mind if I call you "Dave"?
22
2 23 A. Please do.
24 24 Q. Thanks, Dave. With respect to this particular
25 25 matter, Dave, we are dealing with a water right by the

e e
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2 (Pages 2 to 5)

Deposition of David R, Tuthill, Jr. (Volume I)

Campbell A in Support of MSJ
Exhibit 8
Page 091 of 488
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Page 6 Page 8
b reference number of 63-3174. It is owned by my clients, I volume quantity, and I was aware that we were preparing
2 the Tluceks. 2 areport (o address that. [ ha ve read the report and
3 I'have been given information to indicate that 3 agree fully with the stalements in the report, based on
4 you were involved in making the recommendation to the 4 our IDWR policy in this regard. 3
5 Snake River Basin Adjudication Court with regard to this ) Q. This report was prepared and submitied to the
6 particular water i ght. Do you know if that is 6 court -- the final version -- on September {4, 2007; is
7 correct? 7 that right? That is the date on page 97
8 A, Yes. 8 A. Yes. That's correct.
9 Q. And is it correct? 9 Q. And did you review the final version of this
10 A, Yes. 10 document before it was sent to the court?
[ Q. In terms of this particular proceeding in the 11 A. Idon' recall reviewing the final version. |
12 Adjudication Court, there is a subcase which has 12 was aware of what was happening, but I don't recall
[3  generated, at the request of Special Master Booth, a 13 reviewing the final versiop,
14 Supplemental Director's Report conceming this 14 Q. Butitis your testimony that you agree with
15 particular water right, 63-3174. Are you aware of this 5 all of the material in thig report, as far as a
16 Supplemental Dircctor's Report? 16 policy?
17 A Yes. {7 A. Yes, yes. Thatis correct. Yes.
18 MR. CAMPBELL: First of all, let me have this 18 Q. In terms of the date of submission of this
19 marked Exhibit No, L, if we could. 19 report to the Adjudication Court, what was your position
20 (Deposition Exhibit No. 1 was marked for 20 with the Department of Water Resources?
21 identification.) 2] A. I'was the Director of the agency.
22 MR. CAMPBELL: Garrick, you already have a copy |22 Q. And in terms of the recommendation that you
23 of it. Unless you need another copy of the same 23 said you prepared, which is, I believe, g part of this
24 document -- 24 report, can you tell me what your position was at the I
25 MR. BAXTER: It is the same one we used for Ms. |25 time the tecommendation was prepared? It is Exhibit 2 i
Page 7 Page 9
1 Shurte? L to the report, I believe.
2 MR. CAMPBELL: Yes. 2 A. Tbelieve, in December of 2005, T was the
3 MR. BAXTER: Okay. 3 Administrator of the Water Management Division for the
4 BYMR. CAMPBELL: 4 Department. I believe that's correct, ;
5 Q. Dave, if you would, look at Exhibit No. 1 and 5 Q. And what was your function? What were your
6 tellme if you can identify that document. 6 duties in that regard?
7 A. Yes. Itis the Supplemental Director's Report 7 A I'was responsible for the Water Management
8  to which you have referred. 8  Division activities of the agency, including Water Right
9 Q. Aud can you tell me if you had any role in the 9 Adjudication,
10 preparation of this document? 10 Q. Soisit fair to say that you had the
11 A. Yes. [ discussed with other staff the elements L1 responsibility to supervise all of the Department's
12 of this report. 12 staff that dealt with the Snake River Basin
13 Q. By "elements," what do you mean exactly? 13 Adjudication?
14 A. The basic, fundamental premise that it is 14 A. Yes. That's correct.
15 appropriate to include a quantity identifier for a 15 Q. And with respect to the recommendation for §
16  ground water irrigation water right, L6 Water Right No. 63-3174 which is attached to Exhibit No.
17 Q. By "quantity identifier," are you referring to 171, marked as Exhibit 2, can you describe (o me what you |
18  the annual volume limitation? 18 did with respect to the preparation of that
19 A. Yes, on both the rate of flow and annual 19 recommendation?
20 volume -- total annual volume diverted. 20 A. This particular water right happened to be in
21 Q. Can you tell me what your comments were to the | 21 an area that [ Wwas personally reviewing, So I was
22 individuals that you spoke to with respect to that 22 responsible for the initial recommendation on this
23 particular issue? 23 particular water right.
24 A. My recollection is that our discussion was that | 24 Q. And do you recall what actions you took prior
25  I'was aware that there was an objection to the total 25 to the preparation of this recommendation?
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Page 10 Page 12 |4
1 A. This is a - in my view, it is a very 1 the beneficial use examination rules. [ believe there's
2 straightforward water right in that the ground water 2 arequiremnent that, as a beneficial use examination is i
3 right was licensed and it did identify a certain amount 3 made, the examiner must identify volume diverted for a :
4 of acres nrigated in the license and a certain rate of 4 rght unless it's for municipal or fire protection i
5 flow. 5 purposes. So that's one manifestation in the rules. i
6 So while I don't remember my actions on this 6 I'm not aware of another,
7  particular water right at the time, my actions at the 7 Q. And those denominate the beneficial use
& time would have been to review the license and the claim 8 examination rules?
9 and the maps and the other information available and to 9 A. [believe so. I haven't checked those
10 make a recommendation for this water right. 10 recently. 1believe sa.
Il Q. With regard to the recommendation, itself, in 11 Q. Perhaps we will take a break and I will pull my
12 Exhibit No. I -- do you have that document before you? 12 copy of the Depariment rules. Do you know of any other |}
13 A Yes. 13 documents with the Department where this policy of
14 Q. The quantity element for the recommendation has 14 including the annual volumne limitation on ground water
15 twosets of nwmbers, 1.850 CFS and 513.00 AFY. Canyou |15 irmigation water rights is set forth, besides the ones
16  tell me what the 513.00 AFY represents? 16 you have described?
17 A. Itrepresents an annual volumne diverted 17 A. T'm not aware of explicit policy. However,
18  limitation, 513 acre feet per year, which I believe is 18  this parameter is consistent, in our view, with our
19 4.5 acre feet per acre times the 114 acres identified in 19 process of documenting and identifying water rights.
20  thelicense. 20 So this policy is consistent -- or this process
21 Q. In terms of the 513 acre feet per year annual 21 and this technique is consistent with our understanding
22 volume amount, can you tell me what the basis for 22 of the combined assessment of our rules and policies and [}
23 inclusion of that particular descriptor under "Quantity" 23 statutes, but I don't know of any other place where it's %
24 for this particular water right recommendation is? 24 documented. i
25 A. Yes. The basis stems from the Idaho Departiment 25 Q. With regard to your comment that the annual i
Page 11 Page 13
I of Water Resources' policy dating back into the early I volume limitation placing that limitation on water
2 1970s when we began including volumetric limitations on | 2 rights is the policy of the Department for ground water
3 irrigation water rights diverted from ground water and 3 rights and surface water rights, can you tell me if that
4 surface water. 4 has been the policy of the Department with regard to
5 Since the early '70s, on our licenses, we have 5 recommendations in the Snake River Basin Adjudication |{
6 been including a volumetric limitation, total annual ¢ since its inception? i
7 volume diverted; and this recommendation is in keeping | 7 A. With the Lemhi Basin Adjudication, which was ~ [§
8  with that IDWR policy. 8 initiated around 1970, we began including in our i
9 Q. Do you know where that policy is documented 9  recommendations ground -- both rate of flow and volume |}
10 with the Department? Let me ask the question this way. | 10 diverted limitations for both ground water and surface ;
L1 Is the policy documented with the Department of Water | 11 water rights. %
12 Resources? 12 In our finding to the court, our proposed
13 A. Yes. Itis documented in our claim I3 finding, we did include limitations on all irrigation
14 investigation guidance, our new claim investigation 14 rights for both parameters, both rate of flow and volume i
15  guidance developed around 1990. There is a statement 15 diverted. !
16 that, for groundwater irrigation rights, the total 16 However, we received objections, primarily to I
17 annual volume diverted is to be included. 17 those for surface water diversions, which identified
18 As far as the Department policy to include this 18 that the volumetric limitation was overly limiting H
19 volumetric parameter on irrigation rights, I don't know 19 because many of the surface water diversions were not
20  that it has been documented. I don't recall specific 20  able to achieve the efficiency contemplated in the
21 documentation on this policy. 21 volumes provided.
22 Q. Do you know if the Department has any -- has 22 As a result, the agency determined that we 'g
23 adopted any rule, under the Administrative Procedures 23 would withdraw our recommendations for volume i
24 Act, setting forth this particular policy? 24 limitations, volumetric limitations, on the surface
25 A. There is one manifestation of this policy in 25 water rights for the older systems because many of those H
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Page 14

older systems could not achieve the 60- to 70-percent

Page 16

initial guidance documents for the cight field

1 1
2 efficiency contemplated in the volumetric limitation. 2 examiners.
3 That technique was adopted in -- that had been 3 So as we look at the Field Examiner Handbook,
4 developed in the Lemhi Basin Adjudication was also 4 we don't clearly see that reflected in the initial
5 adopted in the Payette River Basin Adjudication for 5 edition. But in the 1990 edition, it's clearly
6  which recommendations were prepared in the later 1970s. | 6  identified as a requirement to include volumetric !
7 Initially, for that Adjudication, we had been 7 limitation for ground water irrigation rights. !
8  preparing volumetric limitations on both ground water 8 Q. But not surface water rights? :
9 and surface water irrigation rights and, ultimately, 9 A. Twould have to take a [ook atit, Idon't !
10 removed those limitations from the surface water rights. |10  recall.
11 New water rights that are -- that have been L1 MR. CAMPBELL: Well, why don't we do that?
12 filed and have been applied for since the early '70s 12 Let's go off the record for just a moment.
13 have, to my knowledge, all received volumelric 13 (An off-the-record discussion was held.) i
14 limitations for ground water and surface water. 14 (Deposition Exhibit Nos. 2 and 3 were marked
15 I double-checked with our Bureau Chief, and 15 for identification.)
16 that is still the process for new applications for 16 BY MR. CAMPBELL.- ;
17" permit. So since the '70s, we have bee including the 17 Q. Dave, we are back on the record now. We have |]
18  volumetric limitations for greund water and surface 18 had a brief escape from the formalities of having J
19  water. 19 everything transcribed or recorded,
20 However, with the Snake Rjver Basin 20 I believe, during the break, you mentioned that {
21 Adjudication, we continued with the process that had 21 you believe that Exhibit 6 to Exhibit No. I contained
22 been adopted in the Lemhi and Payette Basin 22 portions of the Claims Manual, I think you called it; is
23 Adjudications of including the volumetric limitations 23 that correct? 3
24 for all of the ground water rights for which higher 24 A, Yes. \ﬁ
25 efficiencies are expected because of delivery systems 25 Q. And then, also, there appears to be three pages
Page 15 Page |7
I with ground water but not including those limitations on I of that document; is that right?
2 the older surface water rights where that limitation had 2 A. Correct.
3 not been added through the permitting process. 3 Q. And Exhibit No. 6, these three pages -- could
4 Q. Thank you for that very comprehensive answer, 4 you describe specifically what your understanding of
5 My next question relates to whethier or not this change 5 those three pages constitute? :
6 in procedure for older surface water rights in the 6 A. These constitute a portion of the F ield
7 Adjudication process where the Department determined 7 Investigation Manual dated 1990, including the first
8 that to impose an annual volume limitation was not 8 three pages of Chapter 6 entitled "Purpose of Use,
9  appropriate. 9 Quantity for Each Purpose, and Total Quantity."
10 Was that change documented in any fashion in 10 Q. And the Claims Examination Manual -- what
11 the Department's records, by rule or policy memorandum I function does that particular manual serve?
12 or anything else of that nature? 12 A. Thisisan IDWR document which serves to
13 A. The change which had been initially adopted in 13 provide guidance to our staff for preparing
14 the Lemhi Basin of not ncluding volumetric requirements 14 recommendations for the SRBA.
I5 for the older surface water irri gation rights was 15 Q. And the SRBA is the Snake River Basin
6 included in the Lemhi Adjudication and was communicated 16 Adjudication; is that right? |
17 to those working on the Payette Adjudication in the mid [7  A. Thatis comrect. {
18 '70s and was incorporated into the recommendations of 18 Q. Sointerms of ¢laim examination or beneficial {
19 the Payette River Basin Adjudication. I don't recall 19 use examination, is this particular set of materials,
20 specifically a policy memorandum to that effect. 20 these three pages -- is it used in general water right
21 Q. Okay. 21 examination for new water rights? Beneficial use
22 A. That same methodology was used in the Snake 22 examinations? Is that --
23 River Basin Adjudication, to my knowledge. It wasused |23 A. No. It's used for our field examiners as they
24 throughout the Adjudication in the recommendations, to 24 prepare recommendations for our recommendations in the
25  my knowledge, but was not clearly reflected in the 25 Adjudication but not for other water allocation
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Page 1§ Page 20 |

I purposes. I Deposition Exhibit No. 3. i

2 Q. So this particular docunient, Exhibit 6 to 2 Q. And what portion of either one of those two

3 ExhibitNo. 1, isa portion of a manual that is used 3 documents are you re ying upon for your prior testimony ¢

4 exclusively for the Snake River Basin Adjudication 4 asitrelates to the annual volume limitations for

5 purposes; is that correct? 5 pround water irrigation water rights?

6 A, Yes. 6 A. In Chapter No. 6, under Title II, "Purposes of j

7 Q. You have two documents which have been handed | 7 Use and Quantity," Item A, "Irigation," has two {

8 1o you, Exhibits 2 and 3. T will represent to you that 8  components, No. 1, "Instantaneous Quantity;" and, No. 2,

9 I printed those off from the Departiment's website, | 9  "Annual Volume." i
10 would ask you if you can identify either one of those 10 Under No. 2, "Annual Volume," there is a ]
11 documents? Il paragraph that describes the inclusion of an annual i
12 A. Exhibit 2 is entitled "199¢ Claims 12 volume for all ground water irrigation rights.

13 Investigation Manual," but the fon is different from I3 Q Areyou talking about the top of page 37
14 the font of Exhibit 6. It doesn' look like the Revised 14 A. Correct, i
15 Claims Investigation Manual. So this site - it 15 Q. The first paragraph? i
16 looks -- it appears, to me, just at first glance, to be 16 A. Correct, .
17 our initial Claims Investigation Manual. 17 Q. Is that what you are talking about? i
18 Q. By "initial," you mean what? I8 A Yes. ;
19 A. Our eatlier version of -- [ recall now that 19 Q. In terms of Exhibit No. 3 or Exhibit No. 2, |
20 1990 is likely the date of the first Claims 20 were cither one of those two documents ever formally ;
21 Investigation Manual, So that appears to be the 21 adopted by the Department as a rule under the {
22 document that you have printed off. 22 Administrative Procedures Act? i
23 Q. That would be Exhibit No, 27 Z3 A. No, they were not. They are guidance - :
24 A. Yes. That's correct. 24 in-house guidance documents. I might add that the |
25 Q. Okay. 25 second paragraph under Item II (A)(2), "Annual Volume,"
Page 19 Page 21

I A. And Exhibit No. 3 appears -- is the updated I in Chapter 6, refers (o the inclusion of volume for

2 manual which we updated in the late 1990s. 2 non-ground water rights, such as surface rights, where

3 Q. Does a review of those two documents suggestto | 3 we say that they should be recommended if contained in a

4 you that you need to change any of your testimony 4 license, transfer or reasonable decree.

5 previously? 5 Q. Would you read that particular sentence in

6 A. T might have mentioned that the revision was 6 full, please?

7 donein 1990. It was really closer to 1999, 7 A. "Annual volume may also be recommended if there

8 Q. Okay. 8 isaneed to protect junior priori ty rights on a stream,

9 A. Thank you. 9 spring, or other source with limited quantities of water
10 Q. Thank you. And with respect to the particular 10 and should be recommended ;f contained in a license,

11 issue that we are dealing with today, the annual volume L1 transfer or reasonable decree."

12 limitation on ground water irrigation water rights, can 12 Q. And in terms of that particular language, if

13 you point to any language in either Exhibit 2 or 3 that 13 the annual volume is not contained in a license, would
14 supports your prior testimony relating to the 14 that mean that it would not be included in the i
15 requirement of including that particular quantity IS recommendation? }1
16 descriptor in recommendations in the Spake River Basin | 16 A. Foraslreamora spring, that is correct, 1
17 Adjudication? If you need to refer to Exhibit No,. I, 17 Q. And can you tell me the distinction between a ;
18 thatis fine, too. I8 surface water source, a stream or a spring, where a i
19 A. Yes. It appears that Exhibit No. 3 is 19 license does not contain an annual volume limitation i
20 consistent with the portion of Exhibit No. 1 entitled -- 20 versus a ground water ri ght, irrigation ground water

21 the attachment to Exhibit No. 1 entitled "Exhibit 6." 21 right, documented by a license where there s no anaual

22 Q. Okay. 22 volume limitation?

23 A. And the first three pages of Exhibit 6 which is 23 A. Yes. This stems from relative efficiencies of i
24 a part of Exhibit No. 1, as we are looki ng at them 24 the two sources related to the application of water to a ]
25  today, appear to be the same as those in this document, |25 beneficial use, In the Lemhj Adjudication, we found !
R e vt C R E AT i
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Page 22 Page 24
1 that the surface systems did not achieve the 60- to I recommended.
2 70-percent efficiencies that would be needed to provide | 2 However, conceivably, there would be a
3 thatthe volume identified would be adequate. 3 restriction if -- if, for example, the user were to be
4 The 4.5 acre feet per acte in the Boise Valley 4 extremely inefficient in applying water, then, perhaps,
5 is adequate for irrigation purposes if 60- to 70-percent 5 the volumetric patameter could be exceeded.
6 efficiency is achieved, as an example. 6 So it is conceivable that (his parameter could
7 In the Lemhi, when we were looking at this, at 7 be violated in a given situation. Our experience is
8 the objections to our initial proposed findings, we 8 that it would be -- that, with 2 reasonably efficient
9 determined that 60- to 70-percent efficiencies could not | 9 system, this parameter would not be violated.
10 be achieved for surface water systems, which led to this | 10 Q. Letme explore your answer just a little bit.
11 attribute being removed from our recommendation. 1 By the parameter not being violated, are you suggesting
12 And this same concept prevailed with the {2 that an imrigation use with a ground water right that
13 Payette River Basin Adjudication and the Snake River |13 had no annual volume limitation would not exceed the |
14 Basin Adjudication. 14 limitation which the Departiment would impose normally?
15 On the other hand, for ground water systems, 15 A. Asa practical matter, with a reasonably
16 the efficiencies of 60 to 70 percent can be routinely 16 efficient system, a ground water user would not exceed
17 achieved and our experience has been that the volumes | 17  the volume that has been imposed.
18  recommended for irrigation rights where the sources of | 18 Q. And that is based upon what assumptions?
19 ground water have been adequate. 19 A. Thatis based on our experience in the Eastern
20 So we have not - we have not removed that 20 Snake Plain Aquifer, having measured thousands of these. {
21 parameter from our recommendations, as we did for the |21 Q. In terms of the water use in the Eastern Snake {
22 surface water systems. 22 Plain Aquifer, is that water use identical to the water
23 Q. And that is the case even if a license was 23 use by Mr. Tlucek under Water Right No. 63-31747
24 issued by the Department before this policy was 24 A. No two systems are identical.
25 instituted in the mid '70s, regardless of the fact that 23 Q. So you do not know if his particular water use fi
Page 23 Page 25 |
1 the initial license issued by the Department did not 1 is the same as the Eastern Snake Plain Aquifer water use
2 contain this restriction; is that correct? 2 that you have described; is that correct?
3 A. That is correct. 3 A. What I do know, along that line, is that we
4 Q. Can you tell me if there would be a higher 4 have identified a volumetric requirement based on the
5 degree of regulatory impact with respect (o the amount 5 highest consumptive-use crop in an area and based on the
6 of water that could be used under a licensed ground 6 climate of that area.
7 water irrigation water right without an annual volume 7 So the volumetric limitations in the Eastern
8 limitation compared with one that did have an annual 8 Snake Plain Aquifer are, for the most part, lower than
9  volume limitation? 9 those that would be provided in the Treasure Valley.
10 In other words, would there be more restriction 10 So we have accounted for climatic differences i
11" upon the water use if the annual volume limitation were | 11 as we have identified volumetric limiters, but I E
12 imposed versus not imposed? 12 cerainly agree that systems can vary greatly from one .
13 A. As apractical matter, it would be a rare 13 to another. :
14 situation if that were to occur. Our experience in the 14 Q. Does your answer have anything to do with
15 Eastern Snake Plain Aquifer, for example, has been that, | IS consideration of dif ferent cropping patterns or crops
16 rarely -- rarely, if ever -- does an acre of ground 16 grown by a particular water user?
17 irrigated from ground water exceed the parameter that we | 17 A. Yes, because we have provided what has been
18 have adopted for that basin. 18  considered to be adequate water. In a practical sense,
19 We haven't reviewed that around the state as 19 it has found to be adequate water for the highest i{
20 much as we have in the Eastern Snake Plain Aquifer 20 consumptive use crop which, in most parts of the state,
21 because, there, we have been measuring ground water for |21  is alfalfa. d
22 some time. 22 Q. And if a particular water user grows more than f
23 So as a practical matter, I don't envision a 23 alfalfa - that is, if he grows comn, alfalfa, 2
24 situation where there would really be a restriction on 24 triticale, other types of crops, ground-cover crops i
25 the right, based on the volume that has been 25 that, say, are irrigated through the first part of ;
e = P d
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Page 26

lage 28

I November in the Treasure Valley -- does that factor into | | requirements. Initially, this study was done by Suiter

2 the determination of your answer? 2 & Cory; and I believe that was done in the "70s. From

3 A. In my experience, there is still adequate 3 that study, we developed, statewide, a map showing

4 water, even for the most consumptive-use crops that 4 irrigation requirements which were developed from the

5 could be grown in the Treasure Valley, because the 5 study and used an irrigation efficiency of 60 to 70

6 limitation on the amount of evapolranspiration is based | 6 percent.

7 on temperature and weather more than the type of crop. | 7 This process resulted in a statewide map that

8 The crop types -- with alfalfa, the limitation 8  was used, beginning in the carly 1970s, by the

9 is based on the ability of the temperature and humidity 9 Department for altributing a volumetric requirement to
10 to evapotranspirate. 10 new water right appropriations for irrigation, both
11 F'would feel comfortable that the amount of 11 surface and ground water.

12 water that we have provided would be adequate for any |12 That study was updated by Dr. Rick Allen as
13 kind -- any cropping pattern. I have not seen a 13 part of his graduate work at the University of Idaho.
14 situation yet where the amount of water that we have 14 Since then, he has continued to update that information.
15 provided would not be adequate for any type of a 15 So the water -- the crop requirements are based
16  cropping pattern for a crop raised in the Treasure 16 on a number of factors but they are localized to a
17 Valley. 17 specific climate throughout the state and local -- and
18 Q. By “adequate,” what do you mean exactly? 18  identified for specific crops within those climatic
19 A. That would be adequate for not only the 19 areas.
20 consumptive use but, also, for an irrigation -- a system |20 This work has been the subject of ongoing |
21 efficiency loss of between 30 and 40 percent. The4.5 |21 scrutiny by the agency as new data has developed over [t
22 acre feet per acre provided in the Treasure Valley is 22 the years. Our most recent update was prepared in the
23 mindful of losses that occur in frrigation practices. 23 late 1990s -- [ would say 1996 or 1997 -- resulting in
24 Typically, we would see a diversion of 24 the current guidance map of irri gation requirements
25  much less than 4.5 acre feet per acre. In fact, I would 25 around the state.

Page 27 Page 29 i

I be surprised if any system diverts that much if the 1 Q. Tum to Exhibit 3 or Exhibit 6 to Exhibi L, if !

2 diversion is from ground water in the Treasure Valley 2 you would, Mr. Tuthill. Page 3 of Exhibit 6 to Exhibit

3 because that is considered to be an ample water supply 3 1 has a reference to "Municipal." Do you see that

4 for not only the consumptive use but also for losses up 4 particular page? i

5 to0 30 to 40 percent. 5 A, Yes.

6 Q. You mentioned eva potranspiration of crops. Why| 6 Q. And under sub item 2, under "Municipal," it

7 is that a consideration in the annual volume limitation 7 says "Annual Volume." Can you read the sentence that is

8  parameter? 8  found under that subheading, please? I‘

9 A. Because, in imrigation systems, the limitation 9 A. Yes. "Municipal water rights should not be
10 on the ability of the field to use water 15 based on the 10 recommended with an annual volume unless contained in a
11 crop type and the radiative ability of the sun to 11 license, transfer or reasonable decree." :
12 evaporate water. 12 Q. Interws of that particular statement, is your i
13 Also, wind is a factor and other climate issues 13 understanding that that is the policy of the Department ;
14 are -- parameters are factors. But the primary limiter 14 of Water Resources with regard to the Snake River Basin 5
15 to the amount of water necessary for a certain acre is 15 Adjudication recommendations? i
16 climate-based and not crop-based. 16 A Yes. ;
17 We have used the crop in our computation that 17 Q. And can you tell me why the Department has a %
18 is the most requiring of water. In most cases, it's 18 different position with respect to munici pal water i
19 alfalfa. As corn or other crops are grown, we find that 19 rights versus ground water irrigation water rights, as j
20 they have a reduced water requirement and not an 20  to the annual volume element? i
21 increased. 21 A. Yes. This difference in policy is represented i
22 Q. In terms of this calculation that you have 22 by Department investigations dating back into the 1970s g
23 identified, can you tell me how this quantity of water, 23 where we became aware of unique altributes of municipal
24 the 4.5 acre feet, was derived by the Department? 24 water rights throughout the West. !
25 A. Yes. We commissioned a study on waler use 25 This policy is documented in Administrator's f
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Page 30 Papge 32 |1
1 memorandums that are available. We have continued to 1 statutory references to "municipal." It could be a
2 implement that policy for more than twenly years. The 2 statutory provision that volume is not required,
3 basis of this difference in pol icy is our understanding 3 although I'm not sure. I would have to look at that.
4 of the Great and Growing Cities Doctrine and how it 4 Q. Sure. And this statutory change took place
5 applies to appropriation water rights. 5 approximately 1995, 1996; is that correct?
6 Q. These memoranda you identified, are they on 6 A. Yes. About ten years ago, yes. ]
7 your website? 7 Q. How could that statutory change be implemented
8 A. They are on our internal website. [ don't 8  for water rights that were created before 1995 or 19957
9 recall if they are on our extemal website, but they can 9 A. Our understanding is that the statutory change
10 be provided. [ think, in years past, we have provided 10 reflects common law that we had been administering for a
11 sets of our administrative memoranda to you; and it 11 longtime. You will find, in our memoranda, that we
12 would be among that. We could take a look and find 12 have addressed municipal water rights different| y fora
13 those specific municipal memoranda. 13 long time, at least back into the '70s. The statutory
14 MR. CAMPBELL: That would be helpful. If[can | 14 change did not initiate that, in my view.
15 obtain copies of those documents, that would be 15 Q. In temms of this different treatment for
16 valuable. 16 municipal water rights, can you tell me what the
17 Is that possible, Mr. Baxter? 17 justification is, apart from this Great and Growing
18 MR. BAXTER: Yes, that is possible. 18 Cities Doctrine? I mean, just in terms of your view as
19 MR. CAMPBELL: How long would it take to obtain | 19  the Direclor, why are they treated d ifferently? ]
20 those? Mr. Tuthill, do you know? 20 A. The treatment, in my view, dates back to court i
21 MR. BAXTER: If [ might answer, we can have 21 rulings that have found - I believe Beuss vs. the City
22 them to you, probably, by tomorrow. 22 of Soda Springs is one where a municipal right was
23 BY MR. CAMPBELL: 23 treated differently from an imrigation right.
24 Q. With regard to these Administrator's memoranda, 24 As we look back at the case law, we see that
25  are these adopted as rules under the Administrative 25 the courts have treated municipal rights differently.
)
Page 31 Page 33 ‘
I Procedures Act? 1 Municipalities have provided more protections against
2 A. No, they are not. 2 forfeiture, for example, in my view, and more ability to
3 Q. And you mentioned the Great and Growing Cities 3 grow the water right within the bounds of the rate of
4 Doctrine, I think you said? 4 flow to increased volumes over time than we would find
5 A. Yes. That's my understanding of the term. 5 with other water rights.
6 Q. What is that? Iam not sure I understand what 6 So in my experience, municipal rights have been
7 you mean by that. 7 treated differently for a loug time. That was reflected
8 A. My understanding of municipal rights is that 8 in the statutes about ten years ago; but we have been
9  they are unique among water rights in Western states — 9 doing that for a long time, based on our understanding
10 . not only Idaho but in other states, as well. The 10 of the case law regarding municipal rights.
Il uniquenesses are described in our Administrator's 11 Q. And is that understanding reflected in the
12 memoranda. 12 memeoranda you have described?
13 Q. Okay. 13 A. Yes,
14 A. Tcan further describe it, if you wish. 14 MR. CAMPBELL: Well, given that area, I think
15 Q. Does the memorandum, or the memoranda, describe | 15 it would be best if we recessed the deposition until I
16 this Great and Growing Cities Doctrine? Is that what 16 have those documents so that [ can ask you further
17  you are saying? 17 questions concerning those particular issues, because
18 A. Yes. Ibelieve - [ believe that that term is 18 this is one of the core aspects to this case.
19 imbedded. But my understanding is that this is a term 19 So with that, unless you have comments,
20  that's used in various locales to describe the 20 Mr. Baxter, we will recess this, subject to a date that
21  uniqueness of municipal rights as manifested in Idaho 21 works on your schedule, Dave, for re-commencing.
22 by our statutory unique description of municipal water 22 THE WITNESS: That sounds fine. That will give
23 rights. 23 me a chance to review those documents, as well.
24 With the municipal water rights codification 24 (Deposition adjourned at 10:36 a.m.)
25 change about ten years ago, there are many additional 25 (Signature requested.)
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[5  that the deposition is available for review and
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JAN 22 2008
LAWRENCE G. WASDEN DEPARTHENTOF
ATTORNEY GENERAL WATERRESOIIRGES

STEVEN L. OLSEN, ISB No. 3586
Chief of Civil Litigation

JAMES D. CARLSON, ISB No. 2970

Deputy Attorneys General

P.0. Box 83720 ' @ @ P
Boise, ID 83720-0010

Telephone: (208) 332-3092

Fax No. (208) 334-2830

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re Snake River Basin Adjudication )
(“SRBA™), ) Subcase No. 63-3174
)
Case No, 39576 )} MEMORANDUM IN SUPPORT OF
) STATE OFIDAHO’S MOTION FOR
)} PROTECTIVE ORDER
)
)
)
)
)
)
)

L.

INTRODUCTION.

On December 18, 2007, claimants and objectors JERRY L. and MARY LOU TLUCEK
(the “Tluceks”) sent the IDAHO DEPARTMENT OF WATER RESOURCES (“IDWR”) notices
of deposition for two of its attorneys of record, Garrick L. Baxter (“Baxter”) and Andrea L.
Courtney (“Courtney”). On January 4, 2008, the Tluceks sent IDWR two subpoenas for the
depositions of Baxter and Courtney. On January 7, 2008, the Tluceks hand-served the subpoenas
on Baxter and Courtney. Affidavit of Garrick L. Baxter in Support of State of Idaho’s Motion
for Protective Order (“Baxter Aff.”), Exhs. A&B; Affidavit of Andrea L. Courtney in Support of
State of Idaho’s MOtipn for Protective Order (“Courtney Aff.”), Exhs. C&D.
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IL.

Pursuant to Rule 26(c) of the Idaho Rules of Civil Procedure, the STATE OF IDAHO, by
and through undersigned counsel, seeks an order from the Court vacating the oral depositions of
Baxter and Courtney for two separate and independent reasons. First, the requested discovery
seeks matter irrelevant to the proceedings, serving solely to oppress IDWR, waste time and waste
resources. Second, the deposition subpoenas call for disclosure of non-discoverable privileged
commmunications.

ANALYSIS.

Rule 26(c) states in pertinent part:

Upon motion ... by the person from whom discovery is sought, and for good
cause shown, the court in which the action is pending ... may make any order
which justice requires to protect a ... person from annoyance, embarrassment,
oppression, or undue burden or expense, including one or more of the following:
(1) that the discovery be not had; (2) that the discovery may be had only on
specified terms and conditions... (4) that certain matters not be inquired into, or
that the scope of the discovery be limited to certain matters....

LR.C.P. 26(c). A motion for protective order made pursuant to Rule 26(c) is proper if made

before the date set for the deposition. See U.S. v. Portland Cement Co., 338 F.2d 793, 803 (lOth

Cir. 1964). The date set for the depositions is January 24, 2008.

A. The Depositions are Unreasonable, Oppressive and Unnecessary

Through the ciepositions of Baxter and Courtney, the Tluceks are attempting to discover
counsel’s involvement with respect to IDWR’s recommendation of an annual diversion volume
descriptor on the Tluceks’ water right in this subcase. Notably, Tluceks have received IDWR’s
Supplemental Director’s Report Régarding Subcase No. 63-3174 (“Supplemental Director’s
Report™) which explains its basis for the recommendation, and the Tluceks have already taken
the depositions of three IDWR witnesses, inquiring of all three the basis for IDWR’s
recommendation for water right number 63-3174.

At tlie depositions of Donald V. Shaff, IDWR’s Adjudication Bureau Chief, and David R.
Tuthill, Jr., IDWR’s Director, counsel for the Tluceks posed questions about IDWR’s director’s

report for this subcase, the Supplemental Director’s Report and IDWR policy related to
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recommending volumes on water rights. Both Shaff and Tuthill testified during their depositions
that they agree with the content of the Supplemental Director’s Report, including the presentation
of IDWR’s position as to the basis of inclusion of the annual diversion volume descriptor.
Courtney Aff., Exhs. A (Shaff Deposition, 33:8-11, 41:4-9, 104:17-24) & B (Tuthill Deposition,
7:21-8:17). By signing and filing the Supplemeﬁt Director’s Report with the Court, IDWR
adopted all contents therein. Given this uncontested fact that IDWR agrees with the content of
the Report, discovery of counsel’s communication with clients is irrelevant as a matter of law.
Given the legal irrelevance of the requested discovery, the Tluceks lack reasons sufficient
to justify the depositions. What constitutes good cause to prevent harassment and oppression
pursuant to LR.C.P. Rule 26 is determined on a case-by-case basis. As stated in conjunction with

Rule 26(c) of the Federal Rules of Civil Procedure, which is identical to LR.C.P. 26(¢c):

The harassment or oppression should be unreasonable to justify restricting
discovery, but “discovery has limits and ... these limits grow more formidable as
the showing of need decreases.” Thus even very slight inconvenience may be
unreasonable if there is no occasion for the inquiry and it cannot benefit the party
making it.

8 Wright & Miller, Federal Practice & Procedure, § 2036 at 490-92 (quoting United Air Lines,

Inc. v. United States, 26 F.R.D. 213, 219 n.6 (D.C. Del. 1960) (other citations omitted)). Idaho

follows the federal rule which requires that the party seeking the discovery bears the burden of

demonstrating its merits. See Clark v. Universal Builders, Inc., 501 F.2d 324, 340 (7" Cir.

1974), cert. denied, 419 U.S. 1070, 95 S. Ct. 657 (1974).

Fatal to the Tluceks’ desire to depose counsel is their motion for summary judgment in
this subcase. The purposes of discovery, and depositions in general, are to narrow the issues for
trial and otherwise prepare for dispositive motions and/or trial. 8 Wright & Miller, Federal

Practice & Procedure, § 2001, at 40-41. In earlier proceedings before the Court in this subcase,

counsel for the Tluceks admitted that there were no facts in dispute and agreed that summary
judgment would obviate the need for trial in this matter, Baxter Aff, at § 7; Courtney Aff, at { 8.

Thus, because the Tluceks acknowledge there are no facts in dispute in this subcase, the
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depositions of counsel cannot benefit them in discovering relevant information in preparation.
Given this lack of benefit and need, the depositions of counsel are per se unduly burdensome and
oppressive,

As a matter of law, Idaho courts are well within their authority to limit discovery efforts.

Cosgrove v. Merrell Dow Pharmaceuticals, Inc., 117 Idaho 470, 788 P.2d 1293 (1989). In

Cosgrove, the trial court precluded the plaintiff from taking the depositions of various employees
and officers of the defendant because the plaintiff failed to show a “need for the information.”
Id. at 474. Similarly, the Tluceks cannot show a need for the information considering that (1) the
Tluceks have received the Supplemental Director’s Report and thereafter deposed three IDWR
employees about IDWR’s recommendation, (2) IDWR stands by its Supplemental Director’s
Report as made clear in the depositions of IDWR’s employees, (3) according to the Tluceks,
there are no issues of fact to be determined, only a matter of law, and (4) the Tluceks have
already filed a motion for summary judgment, placing counsel and the Court on notice that there
are no facts in issue. Accordingly, the Court should order that this discovery should not be had
pursuant to Rule 26(c).

B. The Tluceks Seek Information Protected by the Attorney-Client Privilege

and Outside the Scope of Allowable Discovery.
At the deposition of IDWR’s Shaff, counsel for the Tluceks requested specifically the

production of privileged material.

Q. Now, we have gone through the same exercise with regard to Jan Shurte.
Can you tell me if you, yourself, prepared any of the verbiage in Exhibit No. 1
[Supplemental Director’s Report]? Let me clarify that question. By “prepared,” I
am talking about actually creating sentences, modifying words, that sort of thing —
not reviewing the document but actually crafting language in the document.

A, I reviewed an electronic copy of this document. I did do edits on the draft
document and returned the document to Ms. Courtney.

MR. CAMPBELL: I would like to have copies of those emails. Can they be
provided to me?
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MR. BAXTER: Because they constitute attorney-client privileged
communications, those communications between the Department and the
Department’s legal staff are not going to be provided.

Courtney Aff,, Exh. A (Shaff Deposition, 26:11-27:4). Depositions of counsel only serve to
continue the quest. _

- Communications between IDWR and its attorneys, here, Baxter and Courtney, are
entitled to protection from discovery pursuant to the attorney-client privilege. Rule 502 of the
,Ida.ho Rules of Evidence proteots from disclosure conﬁdentlal commumcatmns not mtended to
be dlsclosed to third parties and “made in furtherance of the rendition of professional legal

services to the client or those 1'easonably necessary for the transmission of the communication.”

LR.E. 502(a)(5). Rule 502 declares in pertinent part that:

a client has a privilege to refuse to disclose and to prevent any other person from -
" disclosing confidential communications made for the purpose of facilitating the

rendition of professional legal services to the client which were made (1) between

the client or the client’s representative and the client’s lawyer or the lawyer’s

representative. .,

LR.E. 502(b). The privilege afforded by Rule 502 is echoed in the Idaho Rules of Professional
Conduct. " “A lawyer shall not reveal information relating to the representation of a client unless

the client gives informed consent....” LR.P.C. 1.6(a).
The Supplemental Director’s Report was prepared under the direction of the Director and

the Adjudication Bureau Chief, who are managing officers of IDWR and clients that counsel

communicated with in the preparation of the Supplemental Director’s Report. Further, as set

forth in the Baxter and Courtney Affidavits, communications with these two IDWR officials and

other IDWR employees occurred during the course of the Deputy Attorney Generals’

! These rules are repeated in the Office of the Attomey General’s (“OAG”) Handbook for its deputy attorney
generals. “The Idaho Rules of Professional Conduct (IRPC) make it-clear that the Attorney General has a traditional
attorney-client relationship with his clients. ., Similar to a private law firm, the attorney-client relationship binds all
OAG employees to abide by and respect all assocmted duties and privileges, including the traditional attorney-client
privilege, attorney work product, and rules of conﬁdennahty * Baxter Aff,, Exh. C (§ 3.4). As further instructed,
. “[1]n daily practice, the term ‘client’ as it appears in these guidelines means a particular agency, the highest officer(s)
. in the agency, and other officials up the organizational chain of command, including the board, the Govemnor, or,
other constitutional ofﬁcers as the case may be.” Baxter Aff, Bxh. C(§ 3.5). -
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entployment, there was an expectation of confidentiality with respect to the communications, and
there has been no waiver of the attoiney-client privilege. Baxter Aff, at § 3; Courtney Aff, at 9 3.

IDWR’s non-party status in the SRBA does not affect this protection. The attorney-client
relationship exists between IDWR and its attorneys regardless of the court before which an action
proceeds. No exception to the attorney-client privilege rule applies. IDWR cannot be compelled
to disclose any confidential communications and it has not waived its privilege. Therefore, this
discovery should nat be had.

IIi. CONCLUSION,

For the foregoing reasons, the State respectfully requests the Court vacate the depositions
scheduled for January 24, 2008,

DATED this ﬂ day of January, 2008,

JaMEF DNZARLSON
Deputy Attorney Genetral
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that service of the within and foregoing document was made this
o day of January, 2008, by hand delivery to cach of the parties listed below.

Scott L. Campbell

Dylan Lawrence

Moffatt Thomas

101 S. Capitol Blvd. 10™ FL,
Post Office Box 829

Boise, ID 83701-082%
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DISTRICT COURT-SRBA
Fifth Judiciat District
County of Twin Falls - State of Idaho

Attomneys for Jerry L. Tlucek and Mary Lou Tlucek

Scott L. Campbell, ISB No. 2251 JAN [2 2 2007 .

MOFFATT, THOMAS, BARRETT, Rock &
FIELDS, CHARTERED By A

101 8. Capitol Blvd., 10th Floor T YA Clerk

Post Office Box 829 ] \U____ Depuly Clerk

Boise, Idaho 83701

Telephone (208) 345-2000 b

Facsimile (208) 385-5384

22377.1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subease No. 63-03174
Case No. 39576
AFFIDAVIT OF TIRFINY HUDAK IN
SUPPORT OF MOTION TO VACATE AND
RESCHEDULE INITIAL HEARING

STATE OF IDAHO )
) ss.
County of Ada )
L, TIFFINY HUDAK, being first duly sworn upon oath, depose and say as
follows:
1. I am a paralegal currently employed with the law firm of Moffatt, Thomas,
Barrett, Rock & Fields, Chartered. I have personal knowledge of the matters stated herein and

make this Affidavit based upon my personal knowledge,

AFFIDAVIT OF TIFFINY HUDAK IN SUPPORT OF
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LAWRENCE G. WASDEN

ATTORNEY GENERAL RECEIVED
STEVEN L. OLSEN, ISB No. 3586 JAN 2 2 2 >
Chief of Civil Liti gation DEP}\RTMENT QF '

JAMES D. CARLSON, ISBN0.2970  WATERRESOURCES
Deputy Attorneys General

P.O. Box 83720 P o o W =
Boise, ID 83720-0010 i ‘\, !-}-——33‘(

Telephone: (208) 332-3092 2 N/
Fax No. (208) 334-2830

IN THE DISTRICT COURT OF THE FIFTH JUDICTIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re Snake River Basin Adjudication )

(“SRBA™), ) Subcase No. 63-3174
)

Case No. 39576 ) AFFIDAVIT OF GARRICK L. BAXTER
) INSUPPORT OF STATE OF IDAHO’S
) MOTIONFOR PROTECTIVE ORDER
)
)
)
)
)
)
)

STATE OF IDAHO )

) ss.
County of Ada )

I, Garrick L. Baxter, being first duly sworn, depose and say:

1. I am counsel with the Attorney General’s Office, state of Idaho, assigned to the
Idaho Department of Water Resources (hereinafter “Department of Water Resources” or
“Department™). My client in this matter is the Department of Water Resources and those officers
and employees of the Department who request my legal assistance and advice.

2. The Director of the Department, as well as the Adjudication Bureau Chief,

authorized me to act to protect the attorney-client privilege in this matter with respect to my

AFFIDAVIT OF GARRICK L. BAXTER IN SUPPORT OF STATE OF IDAHO’S MOTION FOR PROTECTIVE ORDER - |



involvement in the preparation of the Supplemental Director’s Report Regarding Subcase No.
63-3174 (“Supplemental Director’s Report”).

3. My communications with Department employees at issue here occurred during the
course of my employment and revolved around the preparation of the Supplemental Director’s
Report in August and September of 2007. In preparing the Supplemental Director’s Report, 1
had an expectation of confidentiality, and my communications with employees of the Department
with respect to the Supplemental Director’s Report also occurred in a confidential setting, I am
not aware of any disclosure to third parties with respect to the preparation of the Supplemental
Director’s Report.

4, At the request of the Department, Andrea Courtney and I assisted the Department
in the creation of the Supplemental Director’s Report in this matter. During the creation of the
Supplemental Director’s Report, I made comments on the report and circulated those comments
electronically via email.

& The drafts demonstrate Ms. Courtney’s and my thought processes as well as
contain actual questions and comments by us and the Department’s responses to those questions
and comments. The attorney-client communication process was achieved largely via writings
and is documented in the email drafts.

6. I'have been advised in this matter by my client, individuals at the Department, not
to waive any attorney-client privilege in this matter, and I have not done so to my knowledge.

7. During the Supplemental Scheduling Conference on September 25, 2007, and
perhaps again during the hearing on the Tluceks’ motion to amend the trial schedule held
October 31, 2007, counsel for the Tluceks admitted that there were no facts in dispute and agreed
that summary judgment would obviate the need for trial in this matter.

3. On December 18, 2007, the Tluceks sent the Department notices of deposition for
Ms. Courtney and me. Attached hereto as Exhibit A is a true and correct copy of the Notice of

Deposition of Garrick L. Baxter,

AFFIDAVIT OF GARRICK L. BAXTER IN SUPPORT OF STATE OF IDAHO'S MOTION FOR PROTECTIVE QRDER - 2



9. On January 4, 2008, the Tluceks sent the Department two subpoenas for the
depositions of Ms. Courtney and me.

10, On January 7, 2008, the Tluceks hand-served me with a subpoena. Attached
hereto as Exhibit B is a true and correct copy of the Subpoena for the Deposition of Garrick L.
Baxter.

1. Attached hereto as Exhibit C is a true and correct copy of the relevant pages of

Office of the Attorney General’s (“OAG”) Handbook.

//\F\K -

Garr I&k}L Baxter

12, Further your affiant sayeth not.

SUBSCRIBED AND SWORN TO before me this /7 day of January, 2008,

/’{W/"_} A whod

Notar‘y Public for Idaho
My Commission Expires: Abvernber /3,201 2~

AFFIDAVIT OF GARRICK L, BAXTER IN SUPPORT OF STATE OF IDAHO’S MOTION FOR PROTECTIVE ORDER - 3




Dec-18-2007 03,02 PM Moffatt Thomas 2083855384

US$ Bank Plaza Building

MO]%Z;T T/QO?%@S’ 101 Caplt b 1000

Baise Idaho 83701 0829
MOFFATT THOMAS BARRETT ROCK ¢ FIELDS, CHTD.

208 345 2000
208 383 5384 [ax
208 385 5447 Dicect

FACSIMILE

From: LeaL Wood Date: December 18, 2007
Administratlve Assistant to Dylan B. Lawrence
Re: Subcase No. 63-03174 File No.:  22377.0001

Number of pages being transmitted including the cover page: §
Please call fax operator at (208) 345-2000 if ali pages are not received.

Name Qrganization Fax No. Voice No.
To: Garrick Baxter Idaho Department of 2876700 287-4811

Water Resources
Attorney General State of
Idaho

Director * Idaho Department of 287-8700 287-4800
Water Resources

Lorl Pulsifer QNA Court Reporting 286-7426 484-6309

Message:

Please see following Notice of Deposition,

PLEASE DELIVER IMMEDIATELY

The information contained in this facsimile message is altorney privileged and confidential information intended
only for the use of the individual or entity named above. If you have received this communication in eror, please
immediately notify us by telephone to arrange for return of the original document to us. Thank you.
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Dec-18-2007 03:02 PM Moffott Thomos 2083855384

Attorneys for Jerry L, Tlucek
and Mary Lou Tlucek

Seott L. Campbell, ISB No. 2251

Dylan B, Lawrence, I1SB No, 7136

MOFFATT, THOMAS, BARRETT, ROCK &
FFIELDS, CHARTERED

101 8. Capitol Blvd., 10th Floor

Post Office Box 8§29

Boise, Idaho 83701

Tclephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

dbl@moffatt.com

22371.1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE 8TATE OF IDAHMO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,
Subcase No. 63-03174

Case No, 39576
NOTICE OF DEPOSITION OF
GARRICK L. RAXTER

PLEASE TAKE NOTICE that Jerry L. Tlucck and Mary Lou Tlucek will take
festimony upon oral examination of Garrick L. Baxter, before an officer authorized to administer
oaths on Thursday, January 24, 2008, at 9:00 s.m., and continuing thereafler from day to day
until completed, at the offices of MOFFATT THOMAS BARRETT ROCK & FIELDS, CHARTERED,
located at 101 S, Capito! Boulevard, 10th Floor, Boise, Idaho 83702, at which time and place
you are notified to appear and take such part in the examination as you may desm proper.

This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

NOTICE QF DEPOSITION OF GARRICK L, BAXTER - | AQ!_MT2:672608,1
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DATED this 18th day of December 2007.

MOFFATT, THOMAS, BARRETT, ROCK &
["15LDS, CHARTERED

By 9{&/\/“ |

Dylan B/Lawrence — Of the Firm
Attorneys far Jerry L. Tlueek and
Mary Lou Tlucek

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 18th day of December 2007, I caused a true
and correct copy of the foregoing NOTICE OF DEPOSITION OF GARRICK L. BAXTER {0 be
served by the method indicated below, and addressed to the following!

Director ( ) U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O, Box 83720 ( ) Overnight Mail

Boise, [D 83720-0098 (30) Facsimile

Fax: 208-287-6700

Lori Pulsifer ( ) U.S. Mail, Postage Prepaid
QNA Court Reporting ( ) Hand Delivered

PMB 219 ( ) Overnight Mail

111 Broadway, Suite 133 (X) Facsimile

Roise, JD 83702

Froe: 208-286-7426

Sl

Dylan B‘VLawrenca

NOTICE OF DEPOSITION OF GARRICK L. BAXTER - 2 BO|_MT2:672606.1



Dec—19-2007 09:25. Ay morratt Thomas ZUB3E55384 . 1Al S
T2

Attorneys for Jerry L., Tlucek
and Mary Lou Tlueek

Scett L, Campbell, ISB No. 2251

Dylan B. Lawrence, ISB No. 7136

MOFPATT, THOMAS, BARRETT, ROCK &
RIBLDS, CHARTERED

101 8. Capitol Blvd., 106t Floor

Past Office Box 829

Boise, Idaho 83701

Telephone (208) 3452000

Facsimile (208) 385-5384

slo@mofiatt.com

dbi@moffatt.com

22377.1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
InRe SRBA,
Subease No, 63-03174

NOTICE OF SERVICE OF DEPOSITION
NOTICE OF GARRICK L. BAXTER

Cage No, 39576

I HEREBY CERTIFY that on this 18th day of December 2007, I caused 4 true
and correct copy of the NOTICE QF DEPOSITION OF GARRICK L. BAXTER and the foregoing
NOTICE OF SERVICE to be served by the method indicated below, and addressed to the

following:

NOTICE OF SERVICE -1 . HOI_MT2:872900.1



Dee-19-2007 02:26 AM Moffatt Thomas Z083855384

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.0Q, Box 83720

Boise, D 83720-0098

Fax: 208-287-6700

Lori Pulsifer

QNA Court Reporting
PMB 219

111 Broadway, Suite 133
Boise, ID 83702

Fax: 208-286-7426

NOTICE OF SERVICE -2

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(X) Facsimile

¢ ) U.8. Mall, Poslage Prepaid
{ ) Hand Delivered

( ) Overnighl Mail

(X) Facsimile

by -

Dylan B. Fawtence

BOI MT2:672808.1
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Attorneys for Jerry L. Tlucek
and Mary Lou Tiucek

Scott L. Campbell, ISB No. 2251

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, [daho 8370!

Telephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

223771

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA,
Subcase No. 63-03174

Case No. 39576
SUBPOENA FOR THE, DEPOSITION QF
GARRICK L. BAXTER

THE STATE OF IDAHO TO: GARRICK L. BAXTER
Office of the Attorney General
322 L. Front Street
Boise, ID 83720

YOU ARE HERFBY COMMANDED:
DX]  to appear at the place and time specified below to testify in the above case.
[]  toproduce or permit inspection and copying of the following documents
or objects, including electronically stored information, at the place, date, and time specified

below.
See Exhibit A attached lt_ereto.

SUBPOENA FOR THE DEPOSITION
OF GARRICK I.. BAXTER - 1 BOI_MT2:673926.1
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[1  topermit inspection of the following premises at the date and time
specified below,

PLACE: Moffatt, Thomas, Barrett, Rock & Fields, Chid.
101 S. Capitol Blvd., 10th Floor
Boise, Idaho 83701

DATE: Thursday, January 24, 2008
TIME: 9:00 a.m.

YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above, or fo produce or permit copying or inspection as specified above, that you may
be held in contempt of court and that the aggrieved party may recover from you the sum of $100
and all damages which the party may sustain by your failure to comply with this subpoena,

DATED this 4th day of January 2008.

ISSUING OFFICER SIGNATURE AND TITLE

9&%’»—/

Dylan B. Lawrence — OF the Firm
Attorneys for Jerry L. Tlucek and
Mary Lou Tlucek

ISSUING OFFICER’S NAME, ADDRESS,
AND PHONE NUMBER

Dylan B. Lawrence, ISB No, 7136

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

1.S. Bank Plaza Building

101 8. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701-0829

Phone: 208-345-2000

SUBPOENA FOR THE DEPOSITION :
OF GARRICK L. BAXTER - 2 BOI_MT2:673926.1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 4th day of fanuary 2008, [ caused a true and
correct copy of the foregoing SUBPOENA FOR THE DEPOSITION OF GARRICK L. BAXTER to be
served by the method indicated below, and addressed to the following:

Director ( ) U.B. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESGURCES ( ) Haud Delivered

P.O. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 (‘p Facsimile

Fax: 208-287-6700

Etdl/v»/

Dylan B. [[dwrence

SUBPOENA FOR THE DEPOSITION
OF GARRICK L. BAXTER -3 BO|_MT2:673926.1
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3.4 RELATIONSHIPS WITH CLIENTS

Most of the Attorney General's clients are set forth in the ldaho Code.
Idaho Code §§ 67-1401 and 67-1406. As in any law firm, maintaining good client

relationships is critical to the operation of the OAG. It is also essential to being
successful as an attorney.

All deputies and staff of the OAG function as agents of the Attorney General, but
the Attorney General is ultimately responsible for providing legal services to the clients.
Any communication problems that might arise with clients are to be brought to the
immediate attention of the Division Chief.

The Idaho Rules of Professional Conduct (IRPC) make it clear that the Attorney
General has a traditional attorney-client relationship with his clients. Rule 1.8 of the
IRPC reads in pertinent part: "“The requirement of maintaining confidentiality of
representation applies to government lawyers who may disagree with the policy goals
that their representation is designed to advance.”

Similar to a private law firm, the attorney-client relationship binds all OAG
employees to abide by and respect all associated duties and privileges, including the
traditional attorney-client privilege, attorney work product, and rules of confidentiality.

To some extent, state laws, such as the Open Meeting Law and the Public
Records Law, govern certain aspects of our client relationships in a manner different
than private attorneys and law firms.

Questions involving these issues should always be directed to the Division Chief.

Last Change: March 11, 2005
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3.5 LEGAL ETHICS

The observance of high ethical standards by the employees of the OAG is
essential to the conduct of free and good government. Individuals hold their positions
as a public trust and any effort to realize personal gain through official conduct is a
violation of that trust. All OAG employees are bound by the [daho Rules of Professional
Conduct and by the rules and regulations of the [daho State Bar.

As a general rule, ethical questions should always be brought to the immediate
attention of the Division Chief.

INTRODUCTION

These guidelines do not replace the Idaho Rules of Professional Conduct, which
control the conduct of all attorneys in the office. The Rules expressly recognize the fact
that the Attorney General and his deputies have constitutional and statutory mandates
that may dictate different conduct than that which is appropriate for private sector
attorneys. Unfortunately, the Rules do not spell out these differences in detail. The
guidelines set forth below attempt to fill in the gaps.

Each deputy attorney general should review these guidelines thoroughly. The
guidelines themselves are but brief summaries of lengthy research that has been done
in each problem area. If, after consulting these guidelines, you are still in doubt or you
believe an exception should be made, consult with your Division Chief. It is the
responsibility of the Division Chief to resalve the problem or to bring it to the attention of
the Chief Deputy or the Attorney General.

WHO IS THE CLIENT?

The Attorney General represents the State of ldaho and the public interest,
ultimately, the people of the State of Idaho. In daily practice, the term "client" as it
appears in these guidelines, means a particular agency, the highest officer(s) in the
agency, and other officials up the organizational chain of command, including the board,
the governor or other constitutional officers as the case may be. By analogy, the Bar
ethics rules assume that a corporate counsel's client is the corporate entity itself and, in
daily practice, the company management officers and the CEO, but, also, when
necessary, the board of directors and, ultimately, the shareholders of the corporation.

The Attorney General, not the individual deputy, determines what is in the
interest of the state and the people. A deputy who perceives that there is a confiict
between the wishes of the agency and the best interests of the state should bring the
perceived conflict to his or her Division Chief.

Further guidance regarding the duties and clients of the Attorney General is
found in ldaho Code § 67-1401. Every deputy within the office should be familiar with
this code provision.,

14




LAWRENCE G, WASDEN
ATTORNEY GENERAL

STEVEN L. OLSEN, ISB No. 3586
Chief of Civil Litigation

James.D. CARLSON, ISB No, 2970
Deputy Aitorneys General

P.0, Box 83720

Boise, ID 83720-0010
Telephone: (208) 332-3092

Fax No. (208) 334-2830

205 JBN o
Ludid iy Lo
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RECEIVED @@PY

JAN 27 2008

DEPARTMENTOF
WATERRESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re Snake River Basin Adjudication
(“SRB A’I)]

Case No. 39576

Subcase No, 63-3174 L
TATE OF IDAHO’S MOTION FOR
ROTECTIVE ORDER

lo- Q71

COMES NOW, the State of Idaho, by and through the undersigned counsel, and moves

this Court pursuant to Rule 26(c) for a protective order vacating the oral depositions of Garrick

L, Baxter and Andrea L. Courtney, scheduled for January 24, 2008. This Motion is supported by

the Memorandum In Support of State of Idaho's Motion For Protective Order and the Affidavits

of Garrick L. Baxter and Andrea L. Courtney, filed herewith,

DATED this \‘- , day of Jénuary, 2008,

STATE OF IDAKQ
OFFICE ?{ )
‘i\.

LSON
Deputy Attorney General

STATE OF !DAHO;S iviOTION FOR PROTECTIVE ORDER - 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that service of the within and foregoing document was made this
¥ day of J anuary, 2008, by hand delivery to each of the parties listed below.

Scott I.. Campbell

Dylan Lawrence

Moffatt Thomas

101 S, Capitol Blvd. 10% FL
Post Office Box 829

Boise, ID 83701-0829

e

STATE OF IDAHO’S MOTION FOR PROTECTIVE ORDER - 2




RECEIVED

LAWRENCE G. WASDEN

ATTORNEY GENERAL JAN 22 LB e T

STEVEN L. OLSEN, ISB NO. 3586 DEPAHTMENTOEQ N e Ik B T Ll ot
Chief of Civil Litigation WATERRESOURCES c.c et =3
JAMES D. CARLSON, ISB No. 2970 A N TN

Deputy Attorneys General
P.O. Box 83720

Boise, ID 83720-0010
Telephone: (208) 332-3092
Fax No. (208) 334-2830

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re Snake River Basin Adjudication )

(“SRBA™), ) Subcase No. 63-3174
)

Case No. 39576 ) AFFIDAVIT OF ANDREAL.
) COURTNEY IN SUPPORT OF STATE OF
) IDAHO’S MOTION FOR PROTECTIVE
) ORDER
)
)
)
)
)
)

STATE OF IDAHO )

) ss.
County of Ada )

I, Andrea L. Courtney, being first duly sworn, depose and say:

1. I am counsel with the Attorney General’s Office, state of Idaho, assigned to the
Idaho Department of Water Resources (hereinafter “Department of Water Resources” or
“Department”). My client in this matter is the Department of Water Resources and those officers
and employees of the Department who request my legal assistance and advice.

2. The Director of the Department, as well as the Adjudication Bureau Chief,

authorized me to act to profect the attorney-client privilege in this matter with respect to my

AFFIDAVIT OF ANDREA L., COURTNEY IN SUPPORT OF STATE OF IDAHO'S MOTION FOR PROTECTIVE ORDER - |



involvement in the preparation of the Supplemental Director’s Report Regarding Subcase No.
63-3174 (“Supplemental Director’s Report™).

3. My communications with Department employees at issue here occurred during the
course of my emialoyment and revolved around the preparation of the Supplemental Director’s
Report in August and September of 2007, In preparing the Supplemental Director’s Report, [
had an expectation of confidentiality, and my communications with employees of the Department
with respect to the Supplemental Director’s Report also occurred in a confidential setting. Iam
not aware of any disclosure to third parties with respect to the preparation of the Supplemental
Director’s Report.

4, At the request of the Department, Garrick Baxter and I assisted the Department in
the creation of the Supplemental Director’s Report in this matter. During the creation of the
Supplemental Director’s Report, I met with Department employees and discussed the
Department’s basis for its recommendation in this case. Based upon the information given to me
by Department employees, I prepared a draft report and circulated it to certain Department
employees, including the Adjudication Bureau Chief, for their review. Subsequent drafts were
circulated electronically via email.

5. The drafts demonstrate Mr. Baxter’s and my thought processes as well as contain
actual questions and comments by us and the Department’s responses to those questions and
comments. The attorney-client communication process was achieved largely via writings and is
documented in the email drafts.

6. I have been advised in this matter by my client, individuals at the Department, not
to waive any attorney-client privilege in this matter, and I have not done so to my knowledge.

7. On October 25, 2007, I attended the morning session of the deposition of Donald
V. Shaff taken by counsel for claimants and objectors, Jerry L. and Mary Lou Tlucek (the
“Thaceks™). Atftached hereto as Exhibit A is a true and correct copy of the pertinent pages of

Mr. Shaff’s deposition testimony.

AFFIDAVIT OF ANDREA L. COURTNEY [N SUPPORT OF STATE OF IDAHO’S MOTION FOR PROTECTIVE ORDER - 2



8. During the Supplemental Scheduling Conference on September 25, 2007, and
perhaps again during the hearing on the Tluceks’ motion to amend the trial schedule held
October 31, 2007, counsel for the Tluceks admitted that there were no facts in dispute and agreed
that summary judgment would obviate the need for trial in this matter.

9. On November 26, 2007, I attended the Tluceks’ deposition of David R. Tuthill, Jr.
Attached hereto as Exhibit B is a true and correct copy of the pertinent pages of Mr. Tuthill’s
November 26, 2007 deposition testimony.

10.  On December 18, 2007, the Tluceks sent the Department notices of deposition for
Mr. Baxter and me. Attached hereto as Exhibit C is a true and correct copy of the Notice of
Deposition of Andrea L. Courtney.

1. On January 4, 2008, the Tluceks sent the Department two subpoenas for the
depositions of Mr. Baxter and me.

12.  On January 7, 2008, the Tluceks hand-served me with a subpoena. Attached
hereto as Exhibit D is a true and correct copy of the Subpoena for the Deposition of Andrea L.
Courtney.

13.  Further your affiant sayeth not.

(ndoe C’ow/ba

Andrea L. Courtney

SUBSCRIBED AND SWORN TO before me this /& day of January, 2008.

Honen A Wmd

Notarﬁ&-?ublic for Idaho

AFFIDAVIT OF ANDREA L. COURTNEY IN SUPPORT OF STATE OF IDAHO’S MOTION FOR PROTECTIVE ORDER - 3

My Commission Expires: Nortmpen 13,2012



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA,
Subcase No.

)
)
Case No. 39576. ). 63-03174
)
)

DEPOSITION OF DONALD V. SHAFF

Law Offices of
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702

Thursday, October 25, 2007
Beginning at 9:00 o'clock a.m.

QnA COURT REPORTING

Lori A. Pulsifer, CSR, RMR, CRR

Idaho Certificate No. 354

PMB 219, 111 Broadway, Suite 133

Boise, Idaho 83702-7200

E-mail: realtimegna@msn.com
(ELECTRONIC COPY) Telephone: (208) 484-6309

Deposition of Donald V. Shaff
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Page 26 E

anyone who worked on Exhibit No. 1, to your knowle

besides Jan Shurte and yourself -- you revie G 7

correct?
A, Yes.
Q. Besides you and n Shurte, was there anyone

else who was invol in preparing or finalizing Exhibit

Q. Now, we have gone through the exercise with
regard to Jan Shurte. Can you tell me if you, yourself,
prepared any of the verbiage in Exhibit No. 1? Let me
clarify that question.

By "prepared,”" I am talking about actually
creating sentences, modifying words, that sort of
thing -- not reviewing the document but actually
crafting language in the document.

A. I received an electronic copy of this document.

I did do edits on the draft document and returned the
document to Ms. Courtney.

MR. CAMPBELL: I would like to have copies of
those e-mails. Can they be provided to me?

MR. BAXTER: Because they constitute

attorney-client-privileged communications, those

e AT Aol e # A el b ] AT P e e T YT T T 2 ] e

Deposition of Donald V. Shaff
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Page 27
communications between the Department and the
Department's legal staff are not going to be provided.
MR. CAMPBELL: Did you get that on the record?
THE COURT REPORTER: Yes, sir.

R _MR COAMDRIYT
b e g i = o e o e =

P oy

0. Mr. Shaff, can you describe for me what the
process was, in terms of your review of the electydnic
version of Exhibit No. 1 by you?

A, One, it allowed me to read the drafy and to
make edits in sentences -- add sentences ¢r double-check
numbers and facts presented in the docyment.
Q. You said, "One." I think heard you say "one"
at the beginning of your answer; As that correct?
A. I beg your pardon?
0. I think I heard yoy say "one" at the
beginning of your answer

A, I'm not sure,/now, what my reference to "one"

was.
Q.
A.
BAXTER: Perhaps it would be helpful to
restate fhe question.

BY MR/ CAMPBELL:

I don't need to go through that. It is not

Deposition of Donald V. Shaff
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O Me—Shaff, havg_¥@u_;@aﬂ Exhilbit No 17

A, I have read Exhibit No. 1. Yesterday

last time I read Exhibit No. 1.

So you read Exhibit 1 yesterday?

R dgr—to—today \

Q. Is there anything in Exhibit No. 1 which you,
as the person with the Department who has responsibility
for the SRBA, disagree with at this point?

A, No, sir.

@) I would like to aslk OLl--S.ome qppﬁiFir

p

questions, then, about certain aspects of Exhibit Ng
On page 3 of Exhibit No. 1, there is a referenc
line -- the lines aren't numbered, but it is under

subparagraph C. Do you see that capti

A, Yes.
Q. If you could, count wn for me so that I
can --
MR. BAXTER: ctually, stop. Might I ask a

favor? Could we det copies of Exhibit No. 1? Since we

are just st ing to get started here, I wanted to do

re we got any further. Thank you.
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Q. And I would like for you to turn to page 6 of

Exhibit No. 1. Again, you said that you reviewed this
document and that you reviewed prior drafts of the
document, Exhibit No. 1. Do you agree with everything
contained in Exhibit No. 17?

A. Yes, sir.

—_—0 . Would youlosck—at—FfooctneoteS5Ffeorme,—piea

page 67

A, Yes.

Q. Please go ahead and read that to yowfself and
tell me when you have finished reading 1 Have you
finished reading it?

A. I have read footnote 5 ow'page 6 to the word
"supply, " period. There is a feference, "See also Part
IIT.D, infra.™ I have not/referred to the reference.
Q. That's fine. hank you. Now turn your
attention, if you wbuld, Mr. Shaff, to page 3, again.

A, I am

page 3.

Thdnk you. And line 7, under caption C. Do

line 77

The first word is "directive"?
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Page 104

T e P, 1 1.3 3=} L
S B % 1 2y W AR J—iwpid-l

T
£

first paragraph on page 6 of Exhibit 1. Reading,
"Moreover, annual volume descriptors further defing the
right, helping to settle the matter for future
administration," period, end of sentence.
Q. I am just going to take a secefid to review some
of my notes here real quick.
A. In the same paragraph,/if I can continue --
Q. Okay.
A. Reading, "Quapfifying volume associated with
each ground water ght allows IDWR to consider and
administer the Ampact of existing (and future) rights
on an aquij

So, Mr. Shaff, you did not type out all of this

docdment?

A No,—I—did-not
Q. But to your understanding, is this the position

of the Department? Does this document fairly
characterize the position of the Department with regards
to whether or not an annual volume should be listed on a
water right?

A. I communicated in the meetings I described
earlier that these were concepts I wanted in this

Supplemental Director's Report.

YTt Ty

Shaff
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MR. CAMPBELL: Yes.
MR. BAXTER: Okay.
BY MR. CAMPBELL:
Q. Dave, i1f you would, look at Exhibif No. 1 and
tell me if you can identify that documen
A. Yes. It is the Supplemental /Director's Report
to which you have referred.
Q. And can you tell me if/Aou had any role in the
preparation of this document

A, Yes, I discussed with other staff the elements

of this report.
Q. By "elemenys, " what do you mean exactly?
A. The basjit, fundamental premise that it is
appropriate t¢/include a quantity identifier for a
ground wat irrigation water right.
By "quantity identifier," are you referring to
the nual volume limitation?
A, Yes, on both the rate of flow and annual
me——total—annunat—voiume—divertedr—m—M8m — M8 —
Q. Can you tell me what your comments were to the
individuals that you spoke to with respect to that
particular issue?

A. My recollection is that our discussion was that

I was aware that there was an objection to the total

e b AT R Y TR E R =TT T TR P o [T Py Y b e e e T T T T T

Deposition of David R. Tuthill, Jr. (Volume I)
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Page
volume quantity, and I was aware that we were preparing
a report to address that. I have read the report and
agree fully with the statements in the report, based on
our IDWR policy in this regard.

Q. This report was prepared and submitted to the
court -- the final version -- on September 14, 2007; is
that right? That is the date on page 97

A. Yes. That's correct.

Q. And did you review the final version of this
document before it was sent to the court?

A. I don't recall reviewing the final version. I
was aware of what was happening, but I don't recall
reviewing the final version.

Q. But it is your testimony that you agree with

all of the material in this report, as far as a

policy?

A, Yes, yes. That is correct. Yes.

Q In terms of the date of-submissionofthis s
report to the Adjudication Court, what was your sition
with the Department of Water Resources?

A, I was the Director of agency.

0. And in terms 9 e recommendation that you

sald you prepar which is, I believe, a part of this

(e8]
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208 385 5442 Direct

FACSIMILE

From: LelaL Wood Date: December 18, 2007
Administrative Asslstant to Dylan B, Lawrence
Re: Subcase No, 63-03174 File No.:  22377.0001

Number of pages being transmitted including the cover page: 5

Please call fax operator at (208) 345-2000 if all pages are not recsived,

Name Organization Fax No. Voice No.
To: Andrea L. Couriney Office of the Attorney 287-8700 287-4810
Geaneral
Director Idaho Department of 287-6700 287-4800
Water Resources ]
Lort Pulsifer QNA Court Reporting 286-7426 484-6309

Message:

Please see following Notice of Deposition.

PLEASE DELIVER IMMEDIATELY

The information contained In this facsimile message is attorney privileged and confidential information Intended
only for the use of the Individual or entity named above. If you have received this communication in error, please
immediately notlfy us by telephone to arrange for return of the orlginal document to us. Thank you.
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Dylan B. Lawrence, ISB No, 7136
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Facsimile (208) 385-5384

slc@moffatt.com

dbl@moffatt.com

22377.1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,
Subcase No. 63-03174

Case No, 39576
NOTICE OF DEPOSITION OF
ANDREA L. COURTNEY

PLEASE TAKE NOTICE that Jerry L. Tlucek and Mary Lou Tlucek will take
{estimony upon oral examination of Andrea L. Courtney, before an officer authorized to
administer vaths on Thursday, January 24, 2008, at 1:30 p.n., and continuing thereafter from day
to day until completed, ai the offices of MOFFATT THOMAS BARRETT RoCK & FIELDS,
CHARTERED, located at 101 8. Capitol Boulevard, 10th Floor, Boise, Idaho 83702, at which time

and place you are notificd to appeat and take such part in ths examination as you may deem

proper.

NOTICE OF DEPOSITION OF ANDREA L. COURTNEY - 1 BOI_MT2B72971.1
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This deposition shall be taken pursuant to the [daho Rules of Civil Procedure,
DATED this 18th day of December 2007,

MOPFATY, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By PB_L' &/\ e

Dylan I Lawrence — OF the Firm
Attorneys for Jerry L. Tlucek and
Mary Lou Tlucek

CERTIFICATE OF SERVICE

I HMEREBY CERTIFY that on this 18th day of December 2007, I caused a true
and correct copy of the foregoing NOTICE OF DEPOSITION OF ANDREA L. COURTNEY to be
served by the method indicated below, and addressed to the following:

Director ( ) U8, Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES { )Hand Delivered

P.0. Box 83720 ( )y Overnight Mail

Boise, ID 83720-0098 (X) Facsimile

Fax: 208-287-6700

Lori Pulsifer ( ) U.S. Mail, Postage Prepaid
QNA Court Reporting ( ) Hand Delivered

PMB 219 ( ) Overnight Mail

111 Broadway, Suite 133 (X) Facsimile

Boise, I} 83702

TFax: 208-286-7426

B~

Dylan B/ Lawrence

NOTICE QF DEPOSITION OF ANDREA L. COURTNEY -2 BOL_MT2:672971.1
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Attorneys for Jerry L. Tlucek
and Mary Lou Tlucck

Seott L. Campbell, ISB No. 2251

Dylan B, Lawrence, ISB No. 7136

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd,, 10th Ficor

Post Cffice Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

dbl@moffatt.com

22377.1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,
Subesse No. 63-03174

Case No. 39576
NOTICE OF SERVICE OF DEPOSITION
NOTICE OF ANDREA L. COURTNEY

[ HEREBY CERTII'Y that on this 18th day of December 2007, I cauged a true
and correct copy of the NOTICE OF DEPOSITION OF ANDREA L, COURTNEY and the foregoing
NOTICE OF SERVICE (o be served by the method indicated below, and addressed to the

following:

NOTICE OF SERVICE - | BOI_MT2:672971.

e
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Director ( ) U.8. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O.Box 83720 () Overnight Mail

Boise, D) 83720-0098 (X) Facsimile

Fax; 208-287-6700

Lori Pulsifer ( ) U.S, Mail, Postage Prepaid
QNA Court Reporting ( ) Hand Delivered

PMB 219 ( ) Overnight Mail

111 Broadway, Suite 133 (X) Facsimile

Boige, 1D 83702
Fax: 208-286-7426

Db

Dylan B. k{,ﬁm-ence

NOTICE OF SERVICE - 2 BOI_MT2:872671.4
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Attorneys for Jerry L. Tlucek
and Mary Lou Tlucek

Scott L. Campbell, ISB No, 2251

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capito! Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 3452000

Facsimile (208) 385-5384

slec@moffatt.com

223771

IN THE DISTRICT COURT QF THE FIFTH JUDICIAL DISTRICT
OF THE STATE QF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,
Subcase No. 63-03174

Case No. 39576
SUBFOENA FOR THE DEPOSITION OF
ANDREA L. COURTNEY

THE STATE OF IDAHO TO: ANDREA L. COURTNEY
Office of the Attorney General
322 E. Front Street
Boise, ID 83720

YOU ARE HEREBY COMMANDED;
(X} to appear at the place and time specified below to testify in the above case.

[]  to produce or permit inspection and copying of the following docutnents
or objects, including electronically stored information, at the place, date, and time specified
below.

See Exhibit A attached hereto.

SUBPOENA FOR THE DEPOSITION
" OF ANDREA L. COURTNEY - 1 BOI_MT2:673938.1
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] to permit inspection of the following premises at the date and time

specified below.
PLACE: Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
101 S. Capitol Blvd,, 10th Floor
Boise, Idaho 83701
DATE: Thursday, January 24, 2008
TIME; 1:30 p.m.

YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above, or to produce or permit copying or inspection as specified above, that you may
be held in contempt of court and that the aggrieved party may recover from you the sum of $100
and all damages which the party may sustain by your failure to comply with this subpoena.

DATED this 4th day of January 2008,

ISSUING OFFICER SIGNATURE AND TITLE

S

Dylan B/ Lawrence — Of the Firm
Attorneys for Jerry L, Tlucek and
Mary Lou Tlucek

ISSUING OFFICER'S NAME, ADDRESS,
AND PHONE NUMBER

Dylan B, Lawrence, ISB No. 7136

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

U.S. Bank Plaza Building

101 8. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701-0829

Phone: 208-345-2000

SUBPOENA FOR THE DEPOSITION
OF ANDREA L. COURTNEY -2 BQI_MT2:673936,1
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that on this 4th day of January 2008, I caused a true and
correct copy of the foregoing SUBPOENA FOR THE DEPOSITION OF ANDREA L. COURTNEY to
be served by the method indicated below, and addressed to the following:

Director ( ) U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES { ) Hand Delivered

P.O. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 (f) Facsimile

Fax: 208-287-6700

oy

Dylan B, Yawrence

SUBPOENA FOR THE DEPOSITION
OF ANDREA L. COURTNEY -3 BOI_MT2:573936.1
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Attorneys for Jerry L. Tlucek
and Mary Lou Tlucek

Scott L. Campbell, ISB No. 2251

Dylan B. Lawrence, ISB No. 7134

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 8. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

dbl@moffatt,com

223771

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,
Subcase No. 63-03174

Case No, 39576
RESPONSE TO STATE OF IDAHO'S MOTION
FOR PROTECTIVE ORDER

COME NOW Jerty L, Tlucek and Mary Lou Tlucek, by and through their counsel
of record, Scott L. Campbell of the firm Moffatt, Thomas, Barrett, Rock & Fields, Chartered, and
hefeby submit this Response to the State of Idaho’s Motion for Protective Order, filed with this
Court on Friday, January 18, 2008. The State seeks to prevent the Tluceks from deposing

QGarrick Baxter and Andrea Courtney, attorneys for IDWR,

RESPONSE TO STATE OF IDAHO'S
MOTION FOR 'ROTECTIVE ORDER - 1 BOI_MT2:575218.2
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I LR.E. 706 Specifically Allows the Thuceks to Depose Baxter and Courtney

The State arguments in support of its Motion for Protective Order are two-fold.
First, the State argues that pravious communications between the deponents and IDWR
employees are privileged pursuant to L.R.E. 502 and therefore should not be the subject of
deposition testimony. (Mem. in Supp. of State of Idaho’s Mot. for Protective Order, pp. 4-6.)
Second, the State argues that the depositions are “unreasonable, oppressive and umnecessary”
pursuant to LR.C.P, 26(c). (/d., pp. 2-4.) The Tluceks deal with each of these arguments in
subsequent sectlons of this Response.

However, as an initial matter, the State fails to appreciate that LR.B. 706 is the
applicable rule in this scenario. That rule specifically states in pertinent part:

Rule 706. Court appointed experts.

(a) Appointment, The court may . .. appoint expert
witnesses of its own selection, . , . A witness so appointed shall
advise the parties of the witness’ findings, if any; a deposition of
the witness may be taken by any party; and the witness may be
called to testify by any party or by the court pursuant to
Rule 614(2). The expert witness shall be subject to cross-
examination by each party, including a party calling the expert as a
witness.

[.R.E. 706(a) (emphasis added).

Rule 706 cannot state it more plainly: “a deposition of the witness may be taken
by any party.” The Supplemental Director’s Report, or “706 Report,” that is the subject of this
dispute was prepared st the direction of this Court pursuant to Rule 706. {Order Requesting 706
Report from IDWR of April 25, 2007, at 1.) Prior deposition testimony of IDWR employees
Do_;;azld‘ Si:iff (Exhibit A hereto) and Jan Shurie (Exhibit B hereto), as well as the Baxter and

Courﬁncy Affidavits that were filed in support of the State’s Motion, all establish unequivocally

-

RESPONSE 10 STATE OF IDAHO’S
MOTION FOR PROTECTIVE ORDER - 2 BOI_MYZ:676214.2



that the deponents assisted with the preparation of the Report. (Shaff Dep., 16:12-17:2; Shurte
Dep., 10:3-10:4, 10:8-10:13, 12:8-12:12, 14:5-14:6, 14:14-14:18; Baxter Aff,, p. 2, n.4; Courtney
Aff, p. 2,n.4.) Therefore, they are “court appointed experts” pursuant to Rule 706 that may be
deposed.

IL Previous Communications Between the Deponents and IDWR Employees Regarding
the Preparation of the 706 Report Are Not Privileged Because They Were Not for
Legal Representation

The State argues that the Tluceks are using the depositions to obtain information
that is protected by the attorney-client privilege. (Mem. in Supp. of State of Idaho’s Mot, for
Protective Order, pp. 4-6.) In doing so, the State quotes from and discusses I.R.E. 502. (1.,

p. 5.) Again, that rule provides in pertinent part:

Rule 502. Lawyer-client privilege.

(b) General rule of privilege. A client has a privilege to
refuse to disclose and to prevent any other person from disclosing
confidential communications made for the purpose of facilitating
the rendition of professional legal services to the client which were
made (1) between the client or the client’s representative and the
client’s lawyer. . . .

LR.E. 502(b) (emphasis added).

It is also important to begin this analysis by noting that the State has the burden of
demonstrating that privilege applies. See, e.g., Kirk v. Ford Motor Co., 141 1daho 697, 704, 116
P.3d 27, 34 (1005) (“[t]he burden of showing information is privileged, and therefore exempt
from discovery, is on the party asserting the privilege”).

The State seems to assume that any communication between a Department
employee and one of its attorneys is privileged. This is not the case. To the contrary, pursuant to

Rule 502, a communication is privileged only if it is made for the purposes of rendering legal

RESPONSE TO STATE OF IDAHO’S
MOTION FOR PROTECTIVE ORDER -3 BOI_MT2:676218.2



representation to the client. This does not characterize the Department’s creation of the

706 Report. Again, Baxter, Courtney, and the Department employees were co-authors on an
expert report; they were not in an attorney-client relationship. Communications between
co-authors—regardless of the fact that some of them may be attorneys—are not privileged under
Rule 502.

Idaho Code Section 42-1401B supports this conclusion. That statute states plainly
that, “[t]he director [of the Department] shall not be a party to an adjudication.” I.C.

§ 42-1401B(3). This make sense, since the Department’s role is limited to being “‘an
independent expert and technical assistant.” 1.C. § 42-1401B(1). This demonstrates that the
Department has no legal rights that are at stake in this proceeding. The only party with any legal
rights at stake are the Tluceks. Therefore, communications between the deponents and the
Department employees were not privileged because they were not made for the specific purpose
of providing the Department with legal representation.

The State argues that this “non-party status in the SRBA does not affect” the
attorney-client privilege, because “[t]he attorney-client relationship exists between IDWR and its
attorneys regardless of the court before which an action proceeds.” (Mem. in Supp. of State of
Idaho’s Mot. for Protective Order, p. 6.) These arguments miss the point. The Tluceks do not
argue that the venue of this action in the SRBA district court is determinative. Again, it is the
nature of the communications that establishes privilege. The fact that the Department is a
technical expert to, rather than a party in, this SRBA subcase supports the conclusion that the
deponents’ participation in the preparation of the 706 Report was as co-authors to an expert

report, rather than as attorneys representing the legal interests of the Department.

RESPONSE TQ STATE OF IDAHO’S
MOTION FOR PROTECTIVE ORDER - 4 BOI_MT2:676218.2



II.  The Depositions Are Not “Unreasonable, Oppressive and Unnecessary”

The State argues that the depositions should be vacated because they would be
“unreasonable, oppressive and unnecessary” pursuant to LR.C.P. 26(c). (Mem. in Supp. of State
of Idaho’s Mot. for Protective Order, pp. 2-4.) At the outset, it is important to note that the State
is attempting to shift the burden to the Tluceks to “justify” the depositions. (/d., p. 3.) There is
simply no basis in the rules of procedure for requiring a party to “justify” its discovery requests.
To, the contrary, the scope of discovery is quite liberal:

Rule 26(b)(1). Scope of discovery in general.

Unless otherwise limited by order of the court in
accordance with these rules, the scope of discovery is as follows:
(1) Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the
pending action . . .. Itis not ground for objection that the
information sought will be inadmissible at the trial if the
information sought appears reasonably calculated to lead to the
discovery of admissible evidence.

[.R.C.P. 26(b)(1) (emphasis added).

Privilege is a separate issue that has already been addressed and that is not
relevant to the State’s specific argument that the depositions will be “unreasonable, oppressive
and unnecessary.” So, that particular exception in the above-quoted rule is of no import in this
context.

Instead, the operative language here is that discovery may be had regarding “any
matter . . . relevant to the subject matter involved in the pending action.” Far from requiring the
Tluceks to “justify” their discovery requests, this language establishes a liberal rule for allowing
discovery. See, e.g., Kirk v. Ford Motor Co., 141 Idaho 697, 703, 116 P.3d 27, 33 (2005)

(“LR.C.P. 26(b)(1) permits broad discovery of any matter that is not privileged”).

RESPONSE TO STATE OF IDAHO’S
MOTION FOR PROTECTIVE ORDER -5 BOI_MT2:676218.2



The State argues that, “[g]iven this uncontested fact that IDWR agrees with the
content of the [706] Report, discovery of counsel’s communication with clients is irrelevant as a
matter of law.” (Mem. in Supp. of State of Idaho’s Mot. for Protective Order, p. 3.) However,
the State does not explain its reasoning. And, the State certainly does not overcome the mandate
of Rule 706 that “a deposition of the witness may be taken by any party.” Simply put, there is no
basis for concluding that discovery of the reasoning behind an expert report is “irrelevant”
simply because all of its authors agreed on the ultimate work product.

The State next argues that “because the Tluceks acknowledge there are no facts in
dispute in this subcase, the depositions of counsel cannot benefit them in discovering relevant
information in preparation.” (Zd., pp. 3-5.) This is not true. One of the Tluceks’ primary
arguments in this case, as is reflected in their summary judgment materials, is that the 706 Report
does not comply with the rules of evidence. (Br. in Supp. of Mot. for Summ. J . Pp. 4-8.)
Because the deponents helped to prepare that document, the Tluceks should be permitted to
inquire as to their participation in preparing that document, their qualifications for preparing an
expert report, and related matters. This type of information would certainly “benefit” the
Tluceks as this subcase moves forward, because it is directly relevant to one of their primary
arguments. Again, the State is attempting to shift the burden to the Tluceks to “justify” their
discovery requests, which is inappropriate as this Response has already explained.

Finally, the State relies upon Cosgrove v. Merrell Dow Pharmaceuticals, Inc. for
the proposition that the Tluceks should not be allowed to take the requested depositions because
they have “failed to show a ‘need for the information.”” (Mem. in Supp. of State of Idaho’s Mot.
for Protective Order, p. 4.) However, an analysis of that case demonstrates the State’s flawed

reasoning,

RESPONSE TO STATE OF IDAHO’S
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In Cosgrove, the plaintiff sought to depose various employees, officers, past
employees, and past officers of a large pharmaceutical company. 117 Idaho 470, 474, 788 P.2d
1293, 1297. Critically, those depositions had already been taken through discovery in related,
federal multi-district litigation. /d. Therefore, the Idaho Supreme Court upheld the trial court’s
finding that the plaintiffs made no showing of need, because “[a]ll materials generated in the
federal multi-district litigation were available to appellants for a reasonable charge.” Id.

The fact that the requested depositions had already been taken in previous
litigation is a critical distinction between Cosgrove and this case. Neither the Tluceks nor their
counsel are aware that depositions have already been taken of Baxter and Courtney by another
party that would provide the necessary information regarding their participation in the
preparation of the 706 Report and their qualifications for doing so. Therefore, the Cosgrove case
does not support the State's position.

1V. Conclusion

The 706 Report about which the Tluceks seek discovery was prepared at the
request of this Court pursuant to LR.E. 706. That rule specifically states that any party may
depose the author of an expert report prepared pursuant to Rule 706. Here, previous deposition
testimony establishes that Baxter and Courtney helped to prepare the 706 Report. Therefore,
Rule 706 mandates the ability of the Tluceks to take their depositions.

The State’s arguments regarding the attorney-client privilege and the
“‘unnecessary” nature of the discovery requests are unpersuasive. The attorney-client privilege
does not apply in this situation because the deponents were acting as expert witnesses pursuant to

Rule 706, not as attorneys providing legal representation to the Department. Moreover,

RESPONSE TO STATE OF IDAHO’S
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information regarding the deponents’ qualifications and participation in the preparation of the
706 Report is critical to the Tluceks’ arguments in this case.

Therefore, the Tluceks respectfully request that this Court order that the
depositions scheduled for Thursday, January 24, 2008, proceed, and that the deponents must
answer questions regarding their involvement in the preparation of the 706 Report.

DATED this 21st day of January, 2008.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By, Buﬁ/\w

Dylan B/Lawrence — Of the Firm
Attorneys for Jerry L. Tlucek and
Mary Lou Tlucek

RESPONSE TO STATE OF IDAHO’S
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 21st day of January, 2008, I caused a true and
correct copy of the foregoing RESPONSE TO STATE OF IDAHO’S MOTION FOR PROTECTIVE
ORDER to be served by the method indicated below, and addressed to the following:

James D. Carlson ( ) U.S. Mail, Postage Prepaid
Office of the Attorney General ( ) Hand Delivered

P. O. Box 83720 ( ) Overight Mail

Boise, ID 83720-0010 (X) Facsimile

Fax: 208-334-2530

Director ( ) U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O. Box 83720 () Overnight Mail

Boise, ID 83720-0098 (X) Facsimile

Fax: 208-287-6700

S —

Dylan H. Lawrence
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SREBA,
Subcase No.

)
)
Case No. 39576. ) 63-03174
)
)

DEPOSITION OF DONALD V. SHAFF

Law Offices of
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702
Thursday, October 25, 2007
Beginning at 9:00 o'clock a.m.

QnA COURT REPORTING

Lori A. Pulsifer, CSR, RMR, CRR

Idaho Certificate No. 354

PMB 219, 111 Broadway, Suite 133

Boise, Idaho 83702-7200

E-mail: realtimegna@msn.com
(ELECTRONIC COPY) Telephone: (208) 484-6309
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A, And, therefore, Exhibit No. 1 is a Supplemental
Director's Report.

Q. Let me ask you this question, Mr. Shaff. Why
was this document, Exhibit No. 1, prepared, as far as
you understand it?

A. It's my understanding the Special Master in
Subcase 63-3174 requested the Department to prepare
Exhibit No. 1.

Q. And how did you come to that understanding?

A. One, I saw the order from the Special Master in
Subcase 63-3174.

Q. Could you describe for me the procedure that
you followed after you received the order from the
Special Master to generate this document, Exhibit No. 17

A. Exhibit No. 1 was prepared with the person, Jan
Shurte, S-h-u-r-t-e, who had knowledge of Water Right
Claim 63-3174 and with assistance from the Deputy
Attorney General's staff.

Q. And who with the Deputy Attorney General's
staff assisted her?

A, Ms. Andrea Courtney, who is a Deputy Attorney
General, assisted in preparing Exhibit No. 1.

Q. Do you know if anyone else besides Ms. Andrea
Courtney assisted in the preparation of Exhibit No. 1

with the Attorney General's staff?

e L

Deposition of Donald V. Shaff
Tlucek's Response
Exhlibit A
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A. I believe Mr. Garrick Baxter reviewed the
document, as well -- Deputy Attorney General.

Q. Anyone else?

A, Not to my knowledge, other than Carter
Fritschle who signed the document.

Q. Now, in terms of my question, I am asking for
the assistants in preparing the document. Did Mr.
Fritschle assist in the pPreparation of the document?

A. Not to my knowledge.

Q. SO0 what was Mr. Fritschle's involvement, other

than signing the document, so far as you know?

A, I can presume he read the document to be
satisfied that it appeared complete, assembled properly,
and signed it.

Q. Now, you said you can assume that he did those
things. Does that mean that you do assume that he did
those things?

A, That's correct. I was not in the office and

did not ask him.

Q. I am just trying to clarify.
A. Sure,
Q. You said that you can assume it, but that does

not mean you did assume it. So we have to be very
specific in these questions. Did you have any

conversations with Mr. Fritschle about his review of

Deposition of Donald V. Shaff
Tlucek's Response
Exhlbit A
PAGE 3 OF 9




CERTIFICATE OF WITNESS

I, DONALD V. SHAF F, depose and say the following
That | am the witness in the foregoing deposition consisting of pages

1 through 120;

That | have read said deposition transcript and that | know the contents
thereof; '

That the questions contained therein were propounded to me; and
That the answers contained therein are true and correct except for

any changes that | may have listed on the Change Sheet attached hereto

DATED AND SIGNED this géilday of Mﬂ /-ef_

=7

DONALD V=8HA FF

2007.

SUBSCRIBED AND SWORN to before

' me thisﬁ_@ day of
“’{)ﬂ‘% bom

2007.

UL

8 - g § * E
*'%. pypa© § § A/ /)Mm‘
m;:;-.,mmo,u«;%%f Notary Public in and for the
%, r \tAM
‘e, ,'Eu S}:t}‘““‘

County of _ 4 £~

My commission expires:

[=14-Zo1
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
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) Subcase No.
Case No. 3957s6. ) 63-03174
)
)

DEPOSITION OF JAN GROVER SHURTE

Law Offices of
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702
Monday, November 26, 2007
Beginning at 8:57 o'clock a.m.

QnA COURT REPORTING

Lori A. Pulsifer, CSR, RMR, CRR

Idaho Certificate No. 354

PMB 219, 111 Broadway, Suite 133

Boise, Idaho 83702-7200

E-mail: realtimegna@msn.com
(ELECTRONIC COPY) Telephone: (208) 484-6309
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is that correct?

A. Uh-huh. It is, vyes.

Q. Can you tell me whether or not you had any role
in the preparation of this document, Exhibit No. 1?

A, No. I did not make the recommendation on this
one.

Q No. I am talking about this document .

A, Oh, this document? Excuse me. Yes, I did.

Q Can you describe that for me, please?

A. I, basically, spoke with the attorneys

concerning how the recommendation was made, just the
steps that were taken to go through the recommendation,
and what was in the claim file. That was about it.

Q. Did you actually prepare any portion of Exhibit
No. 17

A. Let's see. I did -- I did -- I did write out
some things about -- you know, in line. They were
rephrased in here but let me -- yes. So I guess the
answer is '"yes."

Q. What portions of the report did you initially

draft before they were redone, as you say?

A. Good question. I will have to read through it
here.

Q. That's fine. Take your time.

A, Thank you. Part B and "Background."

Deposition of Jan Grover Shurte
Tlucek's Response

Exhiblt B
PAGE 6 OF 9
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you either drafted or provided information to the
attorneys who drafted Exhibit No. 1?

A. No. I believe they already knew. No. We
discussed it, but they already had known about that.
So --

Q. About what?

A. About the other issues that are in here.

Q. And can you identify the attorneys that you
worked with to produce Exhibit No. 1°7?

A. I worked with Andrea.

Q Andrea Courtney?

A Uh-huh. Andrea Courtney.

Q. Anyone else?

A No.

Q. Did you work with any paralegals of the
Department to produce --

A, No, I don't believe I did, on this one.

Q. Did you see any drafts of Exhibit No. 1 before
it was finalized?

A. Yes, I did.

Q. How many?

MR. BAXTER: I am going to object to that
question, based upon -- it is asking for information

related to attorney-client-privileged communications. I

gave you a little bit of leeway that, yes, there are

.....

Deposition of Jan Grover Shurte
Tlucek's Response
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Department's employees in a deposition. It is proper to
raise attorney-client—privileged objections within that
deposition.
BY MR. CAMPBELL:

Q. Ms. Shurte, can you tell me how many drafts of
Exhibit 1 you actually reviewed?

MR. BAXTER: Again, T just instructed the
witness not to answer that question, Mr. Campbell.

MR. CAMPBELL: I asked her if she can tell me
how many drafts she reviewed. That is not
attorney-client privilege.

MR. BAXTER: Go ahead and answer the question,
Jan.

THE WITNESS: Probably, two. I would say two,
Lo the best of my recollection.

BY MR. CAMPBELL:
Q. Who generated those drafts?
A, Andrea.
Q. Did you see a final version of Exhibit No. 17
A, Oh, yes.
Q. And did that final version appear to be very
similar to the prior drafts?
MR. BAXTER: ExXxcuse me, Mr. Campbell. Can you

restate the question, please? T missed the question.

Deposition of Jan Grover Shurte
Tlucek's Response

Exhibit B
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CERTIFICATE OF WITNESS

|, JAN GROVER SHURTE, depose and say the following

That | am the witness in the foregoing deposition consisting of pages
1 through 18;

That | have read said deposition transcript and that | know the contents
thereof;

That the questions contained therein were propounded to me: and
That the answers contained therein are true and correct except for

any changes that | may have listed on the Change Sheet attached hereto
prd _
DATED AND SIGNED this /7 day of L&a v Se

___2007.
Qﬂ < A e Do BT
OVER SHURTE
SUBSCRIBED AND SWORN to before me this /9 day of
(D_o,awm 2007.
\\"“‘;L‘l“;;::""h,
a\‘ v(‘)...."u.“:d-. 'o"
5.. WOTAR }_"g B
& B -
:., 'vau‘*; C?F)r%u abla)\)wy
NI Notary Public in and for the
% ' P ;S\ ¥
“rpe OF 1D County of

1a_
My commission expires:

LXK - A0/
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208 385 5442 Direct
From: LelaL Wood Date: January 21, 2008
Administrative Assistant to Dylan B. Lawrence
Re: Subcase No. 63-03174 File No.: 22377.0001
Number of pages being transmitted Including the cover page: 20
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Water Resources

Message:
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Scott L. Campbell, ISB No. 2251

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

slc@moffatt.com

22377.1

Attorneys for Jerry L. Tlucek
and Mary Lou Tlucek
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,

Case No. 39576

Subcase No. 63-03174

AMENDED NOTICE OF DEPOSITION OF JAN
SHURTE

PLEASE TAKE NOTICE that Jerry L. Tlucek and Mary Lou Tlucek have |

rescheduled the testimony upon oral examination of Jan Shurte, before an officer authorized to

administer oaths to take place on Monday, November 26, 2007, at 9:00 a.m., and continuing

thereafter from day to day until completed, at the offices of MOFFATT THOMAS BARRETT ROCK &

FIELDS, CHARTERED, located at 101 S. Capitol Boulevard, 10th Floor, Boise, Idaho 83702, at

which time and place you are notified to appear and take such part in the examination as you

may deem proper.

AMENDED NOTICE OF DEPOSITION OF JAN SHURTE - 1 BO!I_MT2:668010.1



This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

DATED this 5 ﬁ day of November, 2007.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

ny ) (L 0.

Scott L. Campbell — QF the Firm
Attoreys for Jerry L. Tlucek and
Mary Lou Tlucek

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Qﬁ‘ day of November, 2007, I caused a true
and correct copy of the foregoing AMENDED NOTICE OF DEPOSITION OF JAN SHURTE to be
served by the method indicated below, and addressed to the following:

Director (V)”G .S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O. Box 83720 ( ) Ovemight Mail

Boise, ID 83720-0098 ( ) Facsimile

Fax: 208-287-6700

Lori Pulsifer ( oﬁs. Mail, Postage Prepaid
QNA Court Reporting ( ) Hand Delivered

PMB 219 ( ) Overnight Mail

111 Broadway, Suite 133 ( ) Facsimile

Boise, ID 83702
Fax: 208-286-7426

@mﬁm

Scott L. Campbell

AMENDED NOTICE OF DEPOSITION OF JAN SHURTE - 2 BOI_MT2:669010.1



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF |
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS !

In Re: SRBA,

)

) Subcase No.
Case No. 39576. ) 63-03174
)
)

RECEIVED

JAN "7 28

LEFARIMENTOF
WATERRESOURCES

DEPOSITION OF DONALD V. SHAFF

Law Offices of
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702
Thursday, October 25, 2007
Beginning at 9:00 o'clock a.m.

QnA COURT REPORTING

Lori A. Pulsifer, CSR, RMR, CRR

Tdaho Certificate No. 354
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Boise, Idaho 83702-7200

E-mail: realtimeqna@msn.com
(ELECTRONIC COPY) Telephone: (208) 484-6309

Deposition of Donald V. Shaff

Campbell Affin Support of MSJ
Exhibit A
Page 01 of 488



Page 2 Pagc 4
. ERERTaNCTE I THIS DEPOSITION was taken on behalf of Jerryl., |
3 FOR JERRY L. TLUCECK and MARY LOU TLUCECK: 2 Tucek and Mary Lou Tlucek on Thursday, the 25th day of [
q i&i‘;‘;‘,‘aﬁl""‘” ! 3 October 2007, at the offices of Moffatt, Thomas,Barrett,
. “‘O:mgmﬁgnm'm- ROCK & 4 Rock & Fields, Chartered, 101 South Capitol Boulevard, :
101 South Capitol Boulevard 5 10th Floor, Boise, Idaho 83702, before Lori A. Pulsifer, {
¢ ;';‘f,’,-';:mm 83701 6  Court Reporter and Notary Public within and for theState [i
7 et SR 7 ofIdaho, to be used in an action pending in theDistrict
: Bt ggamgm“mmr 8  Court of the Fifth Judicial District of the State of
OF WATRR RESOURGES: 9  Idaho, in and for the County of Twin Falls, said cause
10 “D"epgy":;m:‘:m | 10 being Subcase No. 63-03174 in saidcourt.
u OFFICE OF THE ATTORNEY GENERAL :; The follo:/i:n% testimony was adduced, to wit:
12 Water Resources Section
T 3 DONALD V. SHAFF,
. Bt w)s;mﬁzs 14  having been ﬁrst duly sworn, testified as follows:
Fax: (208) 2876700 15 (Deposition Exhibit Nos. 1 and 2 were marked.)
:2 Ele‘)L garvick baxter@idwr.idzho.gov 16
1 Ms. Andrea L. Couriney 17 EXAMINATION
DR e i —— 18 BY MR. CAMPBELL.:
" {‘V’_‘";" R"“‘“"‘*’sm"“ 19 Q. Good morning, Don. You know me; correct?
o 3'2; %mmﬁusu s:;;; 1 20 A. Yes, sir.
Boise, Idako §3720-0098 21 Q. Do you mind if I call you “Don"?
u :x‘ﬁ(gg%g‘;g;" 22 A That's quite all right with me.
2 Bk sediosooumney@ideeidati gov 23 Q. Allright. Good. Have you ever had your
Ms. Courtncy was not prosent 24 deposition taken before, Don?
24 for the aflerriaon sesslon. 25 A. [don't think so.
Page 3 Page §
1 1 Q. Really?
§ 5 lNDgX OF EXAM'N%TISNW 2 A. Thave appeared as a witness.
eponent's Name age Num 3 Q. Butnota deposition?
s DON%&En:i,ﬁigﬁl; Mr. Campbell . ... .. 4 4 A No,sir. ,
6 Examination by Mr, Baxter ... ... .. 102 5 Q. Allright. Well, let me explain to you the . :
7 Further Examination by Mr. Campbell .. . 105 6 pr;ccdures s:)i that \t:re have a common understanding of ‘
8 e 7 what we are doing here.
9 INDEX OF EXHIBITS 8 First of all, you have been sworn under oath.
10 ExhibitNo. ~Description Page Marked 9 So your testimony is supposed to be your sworn
11 ExhibitNo, | rst‘g’p le"‘;‘?ml SISECIUrS 10 testimony; that is, you ate supposed to tell the truth
12 gﬁcom ;,gf‘s;rg 174, 11 to the extent that you know the answer.
dated September 14, 2007 4 12 You need to give me your answers verbally. Do
13 13 you understand that?
Exhibit No. 2 IDAPA 37, Title 03, 14 A Yes.
14 Cthtcrl(’kd_ dicati 15 Q. Ifyou do not understand what I am asking, then
- f{Z\l ;'0“’ oa é:s feation 4 1’6] aslj\me \t’o cl?jfy it. Do you understand that?
I, . Yes, I do.
{3 18 Q. Tam not trying to trick you. [am not trying
18 19 to ask questions that are ambiguous. Because | am Jjust
19 20 not very good at asking questions sometimes, if you do i
20 21 not really understand what I am asking for or you need _ |
gé 22 me to clarify what I am asking, just tell me so. '
2 23 A. 1 will do that. .
24 24 Q. Good. The other thing you need to know is that
25 25 everything you say is being recorded by the court

A T i e e e ey M g e 101 sy s A T g

2 (Pages2to 5)

Deposition of Donald V. Shaff

Campbell Aff in Support of MSJ
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Page 8 |1

You are requesting that the Department identify

e ey g it S o

1 reporter. Everything I say, also, is being recorded. 1" a particular witness to provide statements as to the |
2 There will be a transcript prepared which will 2 Department. That request was not made of the |
3 beadocument that can be used by my clients in the 3 Department. ;
4 court proceeding. So you need to be aware that this is | 4 But I did comply with your request to depose §
5 going to be a formal document that can be used in the | 5 Don. He signed - or he reviewed the 706 Report as part j
6 proceedings. 6 of his duties and responsibilities with the Department. i
7 A. T understand that. 7 MR. CAMPBELL: Are you finished? ;
8 Q. From the standpoint of the process, I will be 8 MR. BAXTER: [am, g
9  giving you certain documents and asking you questions | 9 MR. CAMPBELL: First of all, [ would move to H
10 about certain documents. Iwill be asking you certain [ 10 strike everything that Mr. Baxter said. For purposes of [}
I1  questions about procedures that were followed with 11 the record, I want to note the following: :
12 respect to the water right that we are dealing with in 12 First of all, under Idaho Code Section 1
13 this proceeding. Do you understand that? 13 42-1401B, subsection 3, the statute states that the i
14 A. Yes, I do. 14 Dirtector shall not be a party to an adjudication. 2
15 Q. Before we go into questions for you, Don, I 15 This deposition is being taken of Mr. Shaff as ;
16 just want to make a couple of statements for the record. | 16 a representative of the Director of the Idaho Department [}
17 First, I need to ask you a question. Don, it is my 17 of Water Resources which is not a party to the Snake i
18 understanding that you are testifying as an employee of | 18 River Basin Adjudication. {
19 the Idaho Department of Water Resources; is that 19 Consequently, under Idaho Code Section 42-1401B |}
20 correct? 20 and pursuant to Idaho Rule of Evidence 706, Mr. Baxter |}
21 A. @am an employee of the Depariment of Water |21 and M: - i
22 Resources. Yes, sir, 22 MS. COURTNEY: Courtney. :
23 Q. You are Lere today in that capacity; is that 23 MR. CAMPBELL: - Courtney, as attorneys for E
24 correct? 24 the Department of Water Resources, are not appropriate [
25 A Yes. 25 individuals to participate in this deposition. Since i
]
Page 7 Page 9 ?
1 Q. And based upon information provided to me by 1 the Director is not a party, they are not properly i
2 Mr. Garrick Baxter, you have been identified as the 2 involved in this deposition. i
3 individual that is responsible for the so-called 3 While I am going to allow them to continue to i
4 Supplemental Director's Report Regarding Subcase 4 participate because they are here and I do not want to
5 63-3174. In that regard, I will provide to you a copy S5 recess the deposition, I am going to lodge a continuing . |;
6 of that document which has been labeled Deposition 6 objection to any participation by them. ;
7 Exhibit No. 1. _ - 7 MR. BAXTER: And, Scott, I would like the i
8 MR. BAXTER: Scott, Don has been identified - | 8 opportunity to respond to it. i
9 or requested by you to appear today -- 9 MR, CAMPBELL: Sure.
10 BYMR. CAMPBELL: 10 MR. BAXTER: We are here. You are taking the !
11 Q. Tamasking a question. If you are not the 11 deposition of an employee of the Department of Water [
12 person, Mr. Shaff, then tell me so. 12 Resources. We are attomeys for the Department of Water [t
13 MR. BAXTER: Scott, I believe - refresh my 13 Resources. We have an attormey-client privilege with j
14 recollection of the Rule of Evidence which you are 14 Mr. Shaff, and we have an opportunity to defend him in i
15 looking under at this point in time. 15 the deposition. That is the position of the Department. i
16 If you are requesting that the Department 16 MR. CAMPBELL: Iunderstand. That's fine. i
17 identify a witness to testify on behalf of the 17 MR. BAXTER: Thank you. i
I8  Department as to its policies, that -- the Department 18 BY MR. CAMPBELL: i
19 might have identified a different individual to testify 19 Q. Mr. Shaff, I have given you what has been
20 as (o that. 20 labeled as Deposition Exhibit No. 1. Have youhad a
2] You requested that Don appear here today to 21 chance to review that at all?
22 testify -- excuse me - to take his deposition. We 22 A Yes,sir
23 complied with that request. Iam trying to remember the {23 Q. Can you tell me if you can identify that
24 Rule of Evidence. 24 document? :
25 25 A. [can. Yes, sir.

e T T L e e T e T T T T e e
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Page 12

1 Q. Please do so. 1 A. As the Technical Section Manager, I dealt with

2 A. This is the Supplemental Director's Report 2 data management issues and coordinated with the

3 Regarding Subcase 63-3174. 3 supervisors and staff in the regional offices.

4 Q. And can you tell me what role you played, if 4 Q. Were you involved, during that phase of your

5 any, in the preparation of that document? 5 employment, in the development of policy positions for

6 A. Iparticipated in preparing this report and 6  the Department with respect to the Snake River Basin

7 reviewing it, 7  Adjudication?

8 Q. Can you describe for me in more detail what 8 A. I participated in meetings and had input into

9  your participation was? 9 the decisions that were made relative to those

10 A. Treviewed the parts prepared by Ms. Shurte, [0 policies.

11 who is identified in the report. 11 Q. Sowould it be fair to say that you were one of
i2 Q. How do you spell "Shurte"? 12 the employees of the Department who helped develop the
13 A, S-hu-rt-e, 13 policy positions of the Department for the Snake River
14 Q. And her first name? 14 Basin Adjudication?
15 A. Her first name is Jan, 15 A. I participated in many of those. Yes.

16 Q. Thank you. 16 Q. Did you help develop the policies?

17 A. AndIread the entire report the morning before | 17 A. To the extent that I was able to offer input

18 it was signed. 18 and perspective into those policies, I helped.

19 Q. Now, your signature does not appear on the 19 Q. Do you, from your standpoint, believe that your
20 report; is that correct? 20 contributions in that regard were positive?
21 A. No, it does not. 121 A. Ithink I contributed to the policies that were
22 Q. Whose signature is on the report? 22  made.
23 A. The report is signed by Carter Fritschle, 23 Q. Thank you. Now, with regard to your assignment
24 Fer-i-t-s-c-h-l-e. 24 in 2005 as the Bureau Chief for the Adjudication -- I
25 Q. And why did Mr. Fritschle sign the report, as 25  think that is how you described it; is that correct?

Page (1 Page 13 §

1 opposed to you? 1 A. Yes,

2 A. T'was absent from the office when it was in 2 Q. Can you tell me how your job duties changed

3 final form in the aftemoon. 3 when you assumed this new position — or different

4 Q. And did you authorize him to sign the report 4 position, I should say?

5 foryou? 35 A. Twould have more budgetary, personnel, and

6 A Yes. 6 water right recommendation decisions, signatory

7 Q. Turning back to some other basic questions, 7 authority over actions of the Adjudication Bureau,

8 Mr. Shaff, can you please describe for me what your 8 Q. Now, when we refer to "Adjudication," are you

9 position with the Department of Water Resources is? 9 refeming exclusively to the Snake River Basin

10 A. T'm currently the Adjudication Bureau Chief, 10 Adjudication — as of 2005, that is?

11 Q. Aliright. How long have you worked with the | 11 A. In2005? Yes.

12 Department? 12 Q. Anddoes the term "SRBA" mean anything to you? |;
13 A. Thirty-plus years. 13 A. It's an acronym for the Snake River Basin

14 Q. What experience have you had with respect to 14 Adjudication.

15 the Snake River Basin Adjudication? I5 Q. When Irefer to "SRBA," you will understand it
16 A. In 1987 I was what is referred to as the 16 means the "Snake River Basin Adjudication;" is that

17 Technical Section Manager. I was in that role until 17 correct?

18 December 2003, 18 A. Yes, It's fine to use the acronym.

19 Q. And at that point in time, what role did you 19 Q. Itis just easier to say. With respect to your
20 assume with the Adjudication? 20  duties as the Bureau Chief of the SRBA process with the
21 A. Tbecame the Adjudication Bureau Chief. 21 Department, you mentioned you had signatory authority.
22 Q. Can you describe for me what activities you 22 What do you mean by that exactly?
23" performed for the Department during your Technical |23 A. Documents that are prepared for the court have
24 Services Director Position? I think that is what you 24 to get my approval or delegated authority before they're
25 described it as; is that correct? 25

filed -- pleadings, the Director's Report. I have to

4 (Pages 10 to 13)
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have confidence and be satisfied that it meets the 1
Department's standards for filing. 2
Q. Thank you. And you mentioned delegated 3
authority. What do you mean by that? 4
A. There are documents prepared on a routine 5
matter that the Bureau Chief has confidence and I have | 6
confidence that they are prepared in a satisfactory 7
manner., 8
Q. Prepared by someone else? Is that what youare | 9
saying? 10
A. Yes, sir. 11
Q. And by “delegated authority," are you talking 12
about the authority you delegate to someone else to 13
prepare and sign or issue the document? Is that what | 14
You are saying? 15
A. Yes. 16
Q. And in terms of delegated authority, is any 17
authority delegated to you by the Director, in terms of | 18
these documents? 19
A. Yes. 20
Q. Now, you mentioned the various documents that | 21
are presented to the court. I have shown you what has |22

A.  And, therefore, Exhibit No. 1 is a Supplemental
Director's Report.

Q. Let me ask you this question, Mr. Shaff. Why
was this document, Exhibit No. I, prepared, as far as
you understand it?

A. It's my understanding the Special Master in
Subcase 63-3174 requested the Department to prepare
Exhibit No. 1.

Q. And how did you come to that understanding?

A. One, I saw the order from the Special Master in
Subcase 63-3174.

Q. Could you describe for me the procedure that
you followed after you received the order from the
Special Master to generate this document, Exhibit No. 1? |

A. Exhibit No. 1 was prepared with the person, Jan
Shurte, S-h-u-r-t-e, who had knowledge of Water Right
Claim 63-3174 and with assistance from the Deputy
Attorney General's staff,

Q. And who with the Deputy Attorney General's
staff assisted her?

A. Ms. Andrea Courtney, who is a Deputy Attorney
General, assisted in preparing Exhibit No, 1.

23 been marked as Exhibit No. 1. Is that one of the 23 Q. Do you know if anyone else besides Ms. Andrea
24 documents that was presented to the court in this case? | 24 Courtney assisted in the preparation of Exhibit No. 1
25 A. Yes, it was, 25  with the Attorney General's staff?
Page 15 Page 7
1 Q. Can you tell me what this document - we know | 1 A. Tbelieve Mr. Garrick Baxter reviewed the
2 what the title is, but is there another reference to 2 document, as well -- Deputy Attorney General.
3 this document that is utilized by the Department? 3 Q. Anyone else?
4 A. Sometimes this document is loosely described as | 4 A. Not to my knowledge, other than Carter
5 a 706 Report, relying, I think, on Idaho Rule of Civil 5 Fritschle who signed the document.
6 Procedure 706. 6 Q. Now, in terms of my question, I am asking for
7 Q. And you say "loosely described." What do you [ 7 the assistants in preparing the document. Did Mr.
8 mean by "loosely described"? 8  Fritschle assist in the preparation of the document?
9 A. Tthink, if this was the Department's report, 9 A. Not to my knowledge.
10  as Rule 706, the document would say that it wasa 706 |10 Q. So what was Mr. Fritschle's involvement, other
11 Report. ' 11 than signing the document, so far as you know?
12 Q. Now, when you say "this," what are you 12 A. Ican presume he read the document to be
13 referring to? 13 satisfied that it appeared complete, assembled properly,
14 A. This report, this supplemental report, Exhibit 14 and signed it.
15 No.l. 15 Q. Now, you said you can assume that he did those
16 Q. Thank you. We have to be fairly specific for 16 things. Does that mean that you do assume that he did
17 the record. 17 those things?
18 A. Yes, yes. Iunderstand that. Pardon me. 18 A. That's correct. 1 was not in the office and
19 Q. So are you suggesting that this document, 19  did not ask him.
20  Exhibit No. 1, is not an expert report from the Director ({20 Q. Iam just trying to clarify.
21 of the Department of Water Resources to the court? 21 A. Sure,
22 A. I'would suggest that, given the statute, legal 22 Q. Yousaid that you can assume it, but that does
23 authority, the Department prepares Director's reports |23 not mean you did assume it. So we have to be very
24 for the court, 24 specific in these questions. Did you have any
25 conversations with Mr. Fritschle about his review of

3 (Pages 14 t0 17)
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Page 18 Page 20 g

1 Exhibit No. 1? I filed with the court; is that correct? J
2 A. No, I did not. 2 A. Yes. ;
3 Q. Have you ever had Mr. Fritschle sign documents 3 Q. And is the recommendation a part of that H
4 like Exhibit No. 1 previously, or since, where he has 4 Director's Report? }
5 the authority to sign in your stead? 5 A. Yes. ;
6 A. Mr. Fritschle signed other documents for filing 6 Q. So the recommendation for Water Ri ght 63-3174 |
7 with the court. 7 was part of the Director's Report that was filed with i
8 Q. Do you know if any of them have been documents 8 the court initially; correct? !
9 such as Exhibit No. 1, Supplemental Director's Reports 9 A, Yes.

10 regarding subcases that have been specifically requested | 10 Q. We've got that straightened out, Now, can you

11 by a Special Master? 11 tell me what position Mr. Tuthill had at the time that

12 A. Tdon't recall. 12 he worked on the recommendation for Water Right No.

13 Q. Mr. Shaff, can you tell me if there are any 13 63-3174?

14 other individuals besides Andrea Courtney and, perhaps, | 14 A. I'mnot certain.

15 Garrick Baxter and Jan Shurte who were involved in the | 15 Q. Do you have any understanding of what position

16 preparation of Exhibit No. 1? 16 he could have held during that period of time?

17 A. No one else that I recall. 17 A. Tbelieve he was the Division Administrator of

18 Q. Do you know what involvement, if any, DavidR. |18 the Water Management Division.

19 Tuthill, Jr., had in the preparation of Exhibit No. 17 19 Q. Explain to me what the Division Administrator

20 A. T'have no knowledge that he participated in 20 of the Water Management Division does, if you know.

21 preparing Exhibit No. 1. 21 A. The Adjudication Bureau is one unit within a

22 Q. Do you have any knowledge about whether 22 larger division of what is described as the Water

23 Mr. Tuthill reviewed Exhibit No. 1 at any point in 23 Management Division.

24 time? 24 Q. So Mr. Tuthill was the supervisor over the ;

25 A. Not to my knowledge. 25 entire division which included the SRBA Bureau: is that f

Page 19 Page 21 [§

1 Q. Do you know if Mr. Tuthill had any involvement 1 correct?
2 in the preparation of the initial Director's Report for 2 A, Yes.
3 the water right involved in Subcase No. 63-31747 3 Q. And, Mr. Shaff, if you would, look at Exhibit
4 A. I'm aware that he prepared the recommendation 4 No. |. I am going to go through that document in some
5 for Water Right 63-3174. 5 detail. [ will tum to specific pages and ask you
6 Q. Now, by recommendation, is that the same as the 6 questions conceming it.
7 initial Director’s Report? 7 But before I do that, can you tell me, from
8 A. The recommendation he prepared was 8 your knowledge, whether or not Jan Shurte prepared
9 one-fifteen-hundredth-plus of the Director's Report 9 specific sections of Exhibit No, 17

10 filed with the court. 10 A. Ican tell you there are sections in Exhibit

11 Q. You are going to have to clarify what you mean Il No. I that she prepared.

12 by that “one-fifteen-hundredth" clause. 12 Q. Do you know which sections they are?

13 A. It was contained in a Water Right Director's 13 A. Not offhand. Would you like to identify

14 Report containing over 1,500 recommendations of water | 14 sections?

15 rights, and this was one of those. 15 Q. Icando that.

16 Q. By "this," what do you mean? 16 A. Ican--

17 A. Imean - pardon me -- Water Right 63-1374 was 17 Q. Ifthat--

18 in the Director's Report of 1,500-plus water right 18 A. --respond that, not counting the signature

19 recommendations. The work of Mr. Tuthill relative to 19 pages, there are eight pages in the document. Her work

20 Water Right 63-1374 was in that compiled Director's 20 could be on more than one page or successive pages.

21 Report. 21 Q. Sure. Allright. Let's go through the pages

22 Q. So let me paraphrase this to make sure that I 22 then. Do you know if Jan Shurte prepared anything on

23 understand what you said. The, quote, "recommendation” {23 page 17

24  for Water Right No. 63-3174 was contained within a 24 A. Largely, the first paragraph, under

25 bigger document that was the Director's Report that was |25 "Background" -- and "Background" is Roman Numeral II. E.
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Page 22

Page 24

involved in preparing any of the verbiage on page 4? By

4
1 Inthe first paragraph, as to the timing of the claim, I “verbiage," I mean language. :
2 there's acres and elements relative o the initial claim 2 A. Yes. Ido not think she drafted partis of that i
3 and amended claim. 3 page. H
4 Q. Sure. What about -- 4 Q. Did she draft any of the portions of that page, §
5 MR. BAXTER: Now, | want to be clear. 5 so far as you know? Take your time to read it if you H
6 Mr. Shaff, are you testifying as to your exact knowledge | 6 feel more comfortable in answering after you have read [i
7 of what Ms. Shurte prepared? 7 it 3
8 MR. CAMPBELL: Well, I am going to object right | 8 A. lam aware Ms. Shurte has knowledge of the H
9 here. If you want to make an objection, go ahead and 9 information contained on here. I doubt she typed any
10 make an objection. You can't ask him questions now. 10 draft of the content on this page.
11 This is my time for asking Mr. Shaff questions, So if 11 Q. Onpage 47 i
12 you want to state an objection, Mr. Baxter, go ahead. 12 A. On page 4. }
13 MR. BAXTER: I will state an objection as to 13 Q. Thank you. And the same question with regard |}
14 form. 14 to page 5. Was Jan Shurte involved in preparing any of |
15 Mr. Shaff, again, are you testifying as to your 15  the language on that page, as far as you know? :
16 personal knowledge? 16 A. No, sir.
17 MR. CAMPBELL: That is an improper objection. |17 Q. Same question with regard to page 6.
18 T am not going to go there. 18 A. The same is true there. She would not have
19 Q. Mr, Shaff, as to the first paragraph on page |, 19 prepared -- would not have typed a draft of this
20  theintroduction portion, did Jan Shurte have anything 20 information.
21 to do with that? Do you know? 21 Q. And with regard to page 77 The same answer
22 A. Not to my knowledge. 22 there?
23 Q. Do you know who prepared the introduction 23 A. She would not have typed a draft that appears
24 section of page 17 24  onpage 7.
25 A. Ibelieve, Ms. Courtney or a paralegal. I'm 25 Q. Well, now, let me clarify, Mr. Shaff. You say
Page 23 Page 25 :
1 not sure which paralegal in the Department of Water -- 1 she would not have typed a draft that appears on these
2 assigned to the Department of Water Resources mayhave | 2 pages. By that statement, are you suggesting that she
3 drafted that text. 3 would have handwritten a draft? Is that what you are
4 . Q. Can you give me the names of paralegals with 4  saying?
5 the Department of Water Resources that may have been ) A. No. I'm not trying to couch my response. I'm
6 involved in the drafting of that text? 6 saying that she would not have --
7 A. There are three paralegals assigned to the 7 Q. Prepared the language? '
8 Department of Water Resources: Ms. Becky Harvey, 8 A. --prepared the language that appearsonthe .
9 Mr. Ray Williams, and Ms. Vicki Kelly. 9 page. ?
10 Is it V-i-c-k-i? I'm not sure. I always have 10 Q. Thank you. And with regard to page 8, is that,
11 to look it up. There's more than one Vicki, and they 11 also, your answer with regard to that page?
12 spell them differently. 12 A. T'mnot sure if she typed the first paragraph
13 Q. That's fine. It could have been any one of 13 below section D on page 8.
14 those individuals? 14 Q. You are not sure?
15 A. I'have no knowledge which one of the three may |15 A. T'm not sure if she typed those pages. Lam
16 have assisted. 16  confident she supplied the numbers that appear in that
17 Q. With regard to the second page of Exhibit No. 17 paragraph.
18 1, do you know if Jan Shurte was involved in preparing |18 Q. So the paragraph under subsection D on page
19 any of the verbiage on that page? 19 8 -- the information, as far as the numeric information, §
20 A. Not to my knowledge. 20  you are saying, was supplied by Jan Shurte? )
21 Q. What about with regard to page 3? Was she 21 A. Yes,
22 involved in preparing any of the verbiage on that page? |22 Q. As far as you know, is there anything else that
23 A. Not to my knowledge. 23 she supplied that is contained on page 87
24 Q. And with regard to page 4, was Jan Shurte 24 A. Not to my knowledge.
25 25

Tty et ey e

Q. Now, just so I understand, because I do not
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Page 26

Page 28

(T e

1 want to assume something that is not correct, was there 1 Ms, Courtney?
2 anyone who worked on Exhibit No, 1, to your knowledge, | 2 A. lcannot recall. l
3 besides Jan Shurte and yourself -- you reviewed it; 3 MR. BAXTER: Again, because we have
4 correct? 4  attomney-client-privileged communications plus any other |
5 A Yes. 5 applicable -- 1 would like to take a step back and say
6 Q. Besides you and Jan Shurte, was there anyone 6 there might be other applicable privileges here.
7 else who was involved in preparing or finalizing Exhibit 7 [ am gaing to instruct the witness to not L*
8 No. | who was not with the legal staff or the Attorney 8  answer that particular question because you are
9  General's Office or the Department of Water Resources? | 9 inquiring specifically about communications between the
10 A. Not to my knowledge. 10 Department and the Department's legal representalives,
11 Q. Now, we have gone through the exercise with 11 MR. CAMPBELL: Well, that's fine. You know, we
12 regard to Jan Shurte. Can you tell me if you, yourself, 12 may have some problems with regard to that. Tam not
13 prepared any of the verbiage in Exhibit No. 1? Let me 13 asking him -- I mean, this is beyond the scope of
14 clarify that question. 14 anything that I have encountered.
15 By "prepared,” I am talking about actualty 15 This document is supposed to be an expert
16 creating sentences, modifying words, that sort of 16 report; and the Department is saying that the
17  thing -- not reviewing the document but actually 17 preparation of the document is, now, somehow privileged
18 crafting language in the document. {8 so that my client cannot discover how this document was
19 A.. Ireceived an electronic copy of this document. 19 prepared. Frankly, I find that to be highly itregular,
20 Idid do edits on the draft document and returned the 20 'We may take that up with the Special Master.
21 document to Ms. Courtney. 21 Having said that, I will proceed with some
22 MR. CAMPBELL: I would like to have copies of |22 other questions so we can move forward,
23 those e-mails. Can they be provided to me? 23 MR. BAXTER: Now that you have had your
24 MR. BAXTER: Because they constitute 24  statement on the record, I would like to say that we are
25 attomey-client-privileged communications, those 25 not preventing you from inquiring as to how the 706
Page 27 Page 29 §
I communications between the Department and the 1 Report was created.
2 Department's logal staff are not going to be provided. 2 Mr. Shaff is here to do that today. Ms, Shurte
3 MR. CAMPBELL: Did you get that on the record? | 3 is here to talk about that today. When you ask about
4 THE COURT REPORTER: Yes, sir. 4 specific communications, I feel obligated to raise this
5 BY MR. CAMPBELL: 5 issue,
6 Q. Mr. Shaff, can you describe for me what the 6 MR. CAMPBELL: That's fine. You have made your i
7 process was, in terms of your review of the electronic 7 point on the record, and I have made my point on the |
8 version of Exhibit No. 1 by you? 8 record. i
9 A, One, it allowed me to read the draft and to 9 1 think the record clearly indicates that this
10 make edits in sentences -- add sentences or double-check | 10  document was prepared by legal counsel; and, therefore,
11 numbers and facts presented in the document, 11 the privilege has been waived. Because legal counsel
12 Q. You said, "One." I think I heard you say "one" 12 has become, quote, “an expert," T probably will be
13 at the beginning of your answer; is that correct? 13 taking the depositions of you and Ms. Courtney as a i
14 A. [begyour pardon? 14 consequence of what Mr. Shaff has already stated. !
15 Q. [think I heard you say “one" at the 15 Let's move forward so we can complete this £
16  beginning of your answer, 16 deposition. H
17 A. I'mnot sure, now, what my reference to "one" 17 Q. Mr. Shaff, can you tell me how many versions of 5
18 was. I'm sorry. 18  the e-mails you reviewed, that you provided comments on? |
19 Q. Did I mishear you? 19 MR. BAXTER: Again-- . i
20 A. TI'msorry. 20 THE WITNESS: No, I can't.
21 MR. BAXTER: Perhaps it would be helpful to 21 MR. BAXTER: I am going to instruct --
22  restate the question. 22 MR. CAMPBELL: Look, Garrick, :
23 BY MR. CAMPBELL: 23 MR. BAXTER: Mr. Campbell, are you asking about
24 Q. Tdon't need to go through that. It is not 24 communications with Ms. Andrea Courtney or '
25  that essential. How many e-mails did you receive from |25 communications between him and Ms. Shurte?
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Page 30
MR. CAMPBELL: Let me clarify. [ asked how

Page 32
Q. Is there anything in Exhibit No. 1 that you

Deposition of Donald V. Shaff

[ I
2 many versions of the e-mail he provided information on. | 2 actually drafted?
3 Now, if you are saying that is privileged, we have gota 3 A. lindicated in an earlier answer there are
4 major problem; and [ am going to have to go to the court | 4  items in Exhibit No. 1 that [ wrote, |
5 right now. Because this witness produced information 5 Q. Tell me which items are the ones you wrote. i
6  that is on that report, I am entitled to inquire about 6 A. At this point in time -- it was submitted on §
7 the information he produced. 7 September 14, 2007 -- I can't recall those, sir. {
8 MR. BAXTER: You are specifically asking for 8 Q. Would you be able to recall those if you had |
9 communications between him and legal staff, 9 the copies of the e-mails that you exchanged with i
10 MR. CAMPBELL: Heis the expert. Heisthe | 10 Ms, Courtney? ;
11 expert. If] can't have information about him putting I A, Perhaps [ could. ¢
12 information in this report, then we don't have any basis 12 Q. You did, however, review the final version of i
13 fordiscovery. 13 Exhibit No. I before it was signed by Mr. Fritschle; is i
14 MR. BAXTER: That is not your question. 14  that correct? i
15 MR. CAMPBELL: 1t is my question, 15 A. On the moming of the date it was signed,
16 MR. BAXTER: You asked him about 16 September 14, 2007, I reviewed a draft of Exhibit No. 1. i
17 communications. 17 Q. Do you know if the draft that you reviewed was ~ [.
18 MR. CAMPBELL: No. Let me stop. 18  the document, unchanged, that was eventually signed by
19 MR. BAXTER: Are you asking him what positions | 19 Mr. Fritschle?
20 heputin here? You can ask him that. 200 A No,Idonot,
21 MR. CAMPBELL: Let me stop right now. Letme |21 Q. Do you know if anyone in the Department
22 stop right now. [ am asking him how many e-mails he 22 ascertained whether or not the draft that you reviewed
23  actually provided input on. That is what [ am asking 23 before signature by Mr. Fritschle was the same document Hi
24 him. 24 that Mr, Fritschle signed? i
25 MR. BAXTER: What [ am going to say is maybe {25  A. No, I do not.
Page 31 Page 33
I theappropriate thing to do would be to go through the 1 Q. Mr. Shaff, have you read Exhibit No. 1?
2 document, like you did with regards to Ms. Shurte, and 2 A. Thave read Bxhibit No. 1. Yesterday was the
3 askhim what in that document he had feedback on or what | 3 Tlast time I read Exhibit No. 1.
4  he had placed in there, 4 Q. So you read Exhibit No. 1 yesterday?
5 When you are asking about the document, that is 5 A. Yes.
6 notasking about the communication between him and his 6 Q. Okay.
7 staff. You are asking him what is his specific personal 7 A. Prior to today. .
8  knowledge of what went into the document. That is the 8 Q. Is there anything in Exhibit No. 1 which you,
9 way Fam going to suggest that we can get past this. 9 as the person with the Department who has responsibility ;
10 MR. CAMPBELL: Thank you for your suggestion. |10 for the SRBA, disagree with at this point?
11 Q: Now, let me ask another question. Mr. ShafT, 11 A. No, sir,
12° how many e-mails did you receive from Ms. Courtney? 12 Q. I'wouldlike to ask you some specific
13 A. Again - 13 questions, then, about certain aspects of Exhibit No. 1.
14 MR. BAXTER: [ am going to ask that the 14 On page 3 of Exhibit No. 1, there is a reference on
L5 witness not answer the question because it goes to an 15 line - the lines aren't numbered, but it is under
16  attorney-client privilege. 16 subparagraph C. Do you see that caption?
17 MR, CAMPBELL: Are you instructing the 17 A. Yes.
18 witness not to answer? 18 Q. Ifyou could, count down for me so that [
19 MR. BAXTER: Iam instructing the witness not 19 can--
20 to answer. 20 MR. BAXTER: Actually, stop. Might [aska N
21 BYMR. CAMPBELL: « 21 favor? Could we get copies of Exhibit No. 12 Since we, [
22 Q. Fine. Now, Mr. Shaff, with regard to Exhibit 22 are just starting to get started here, I wanted to do
23 No. 1, I want you to identify the actual words that you 23 that before we got any further. Thank you.
24 provided in that document. 24 BY MR. CAMPBELL:
25 A. I'munable to do that. 25

Q. Page 3, again, subsection C, counting down from
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Page 36

Q. With respect to ground water rights or with

A [ o e e B P T . TR = o A Sy ettt e

Deposition of Donald V. Shaff

1 the first line under C, five lines, the first word in 1 respect to surface water rights?
2 the fifth line is "convention." Do you see that, 2 A. Surface water, as well.
3 Mr. Shaff? 3 Q. So you are saying that this particular
4 A. Yes. 4 convention imposing an annual diversion volume on water
5 Q. And the preceding sentence begins at line 3, at 5 rights, prior to or, at least, since November of 1987,
6 the end of line 3, with the word "interwoven.” Do you | 6 hasbeen consistently applied by the Department for
7 see that? 7 ground water and surface water irrigation rights?
8 A. Yes. 8 A. Let merespond that the practice has been in
9 Q. Could you please read that full sentence for 9 place before November 19, 1987, when the SRBA was
10 the record? 10 commenced.
11 A. Yes. "Interwoven with the statutory authority, |11 Q. Butmy question is: That practice has been
12 annual diversion volumes have been a part of IDWR's | 12 consistently applied to surface and ground water
13 ground water convention since before the SRBA was | 13 irrigation water rights; is that correct?
14 created." 14 A. Tomy common knowledge.
15 Q. Allright. And based upon your prior 15 Q. Well, that is different than what I thought T
16 testimony, I am assuming that you agree with that 16  heard you say previously. So I want to make sure that
17 statement; is that correct? 17 that is your testimony. Is that your testimony?
18 A. Yes sir. 18 A. Would you like to restate the question (o make
19 Q. Now, can you tell me what the IDWR's ground |19 sure that we get it right?
20 water convention is? 20 Q. Certainly. Certainly. Prior to November of
21 A. With respect to irrigation water rights, 21 1987, did the Department consistently apply the annual
22 specifically, annual volumes have -- diversion volumes | 22 _ diversion volume requirement on water rights for surface
23 have been described as an element of the water rightin (23  water imrigation rights — consistently?
24  waterright licenses and water right transfers, approval |24  A. OFfthe water right licenses and water right
25 ofapplication for transfer of water rights. 25 transfers I have seen, I have seen that convention
Page 33
1 Q. Butitsays, *. .. since before the SRBA was 1 applied.
2 created." That is what the sentence says? 2 Q. To surface irrigation water rights?
3 A. Yes. 3 A. To surface water and ground water. Water
4 Q. So what you are talking about -- you are saying 4 rights for irrigation purposes, particularly.
5 that, in actuality, this is not just the ground water 5 Q. Now, has that convention -- we will use
6 rights that are subject to this annual diversion volume 6 ‘"convention" because that is the word —
7 but all irrigation water rights; is that correct? 7 A. Yes.
8 A. No. I'msorry if I gave you that impression. 8 Q. --that has been applied to any other water
9 Q. Well, you stated "irrigation water rights." 9  rights besides surface, irrigation, or ground water
100 A. From ground water sources. 10  irrigation water rights.
11 Q. So only for ground water irrigation water 11 A. By "other," do you mean other uses?
12 rights has the Départment included the annual diversion | 12 Q. Other types of water rights.
13 volumes in these licenses and transfer approvals that 13 A, Thave to say I'm not certain we are on the
14 you have described in this sentence; is that correct? 14 same definition when you say "types of water rights,”
15 A. Thave seen diversion volumes on, if you will, 15 Q. Tell me what you understand.
16 surface water sources, as well, for water right licenses 16 A, With respect to other water uses on other water
17  and water right transfers. 17 rights, I have seen diversion volumes placed on water
18 Q. Well, is it uniform, then, that ground water I8 rights. One of the exceptions I can think of are
19 rights are treated with the annual diversion volume and |19 municipal uses that may not have a diversion volume,
20 surface water irrigation rights have that element, as 20  whether it is from surface water or ground water.
21 well? 21 Q. Can you tell me how this convention that you
22 A. To my common, working knowledge, this 22 have described on page 3 - excuse me -- that the
23 convention has been a part of the Department of Water | 23 report, Exhibit No. 1, describes, on page 3 — how this
24 Resources before November 19, 1987. 24 convention was developed?
25 25 A, No,sir, I cannot.
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Page 18 Page 40 |¢
| Q. Can you tell me where this convention is 1 annual diversion volume would present an administrative
2 documented in Department -- 2 difficulty for the Depariment of Water Resources.
3 A. No, I cannot. 3 Q. Well, that really wasn't my question, whether
4 Q. Well, I'hadn't finished the question, but thank 4 or not the Department would have difficulty. What [ am
5 you 5 askingis: Would those two different water rights be
6 A. You paused, and I thought you were at the 6 regulated differently by the Department?
7 question mark. 7 A. My response was because the regulatory activity
8 Q. ['was thinking. I think very slowly sometimes. 8 would be difficult or compromised by the difference
9 Thank you, Mr. Shaff, With respect to this convention, 9 Dbetween the two water rights.
10 can you tell me whether or not the Department has always | 10 Q. Explain what you mean by that.
11 used this convention with respect to ground water rights |11 A. The water right with the annual diversion :
12 that have been licensed? 12 volume has a known volume or quantity that may be g
13 A. There are water right licenses issued from 13 withdrawn from the ground water resource, the one :
14 ground water sources for irrigation purposes that do not 14 without the limit. -
15 have a diversion volume described on them. IS5 Q. By "the limit" --
16 Q. Now, you say "diversion volume." This phrase 16 A. By the annual diversion volume -- pardon me -~ '
17 says "annual diversion volume." Is there a difference 17 there would not be the certainty of how much water under
I8 between the two terms? 18  what irrigation activity might be withdrawn from the i
19 A. Idid not intend to distinguish or make a 19 ground water resource. The Department would not have a f;
20 different category. Iwas referring to annual diversion 20 fixed figure with which to regulate that water right or
21 volume, 21 administer it in a transfer praceeding,
22 Q. Fine. Can you tell me, Mr. Shaff, if there is 22 Q. Well, would you not have the diversion rate to
23 a difference in the amount of water that could be used 23  administer?
24 by an individual who has a ground water irigation right | 24 A. Yes, sir.
25 without an annual diversion volume restriction, as 25 Q. Isthatnot one way the Department restricted
Page 39 Page 41
1 opposed to one that does have an annual diversion volume | 1  water rights, by limiting the water withdrawal to the
2 restriction on the water right? 2 diversion rate?
3 A. Restate the question, please. 3 A. It's one component. Yes, sir.
4 Q. I'will try to rephrase it. Would the 4 Q. And I would like for you to turn to page 6 of
5 Department of Water Resources be able to impose a use 5 Exhibit No. 1. Again, you said that you reviewed this
6 regulation that is greater upon a ground water right 6 document and that you reviewed prior drafts of the ]
7 that has an annual diversion volume restriction, 7 document, Exhibit No. 1, Do you agree with everything
8 compared to one that does not have an annmal diversion 8 contained in Exhibit No. 1? i
9 volume restriction, assuming all of the other elements 9 A. Yes, sir,
10 were the same? 10 Q. Would you look at footnote 5 for me, please, on
11 A. Tapologize for being dense. I1 page 6?
12 Q. It'sall right. 12 A, Yes.
13 A. Now that I know the contrast, what was the 13 Q. Please go ahead and read that to yourself and
14 first part of the question? 14 tell me when you have finished reading it. Have you
15 Q. Letme try it one more time. Assuming an 15 finished reading it?
16 individual had a licensed water right with no annual 16  A. Thaveread footnote 5 on page 6 to the word
17 volume diversion element or restriction, would that 17 “supply," period. There is a reference, "See also Part
18 individual be subject to the same degree or amount of 18 [ILD, infra." Ihave not referred to the reference.
19 _regulation as someone who had the same type of water 19 Q. That's fine. Thank you. Now turn your
20 right, same period of use, same diversion rate, but had 20  attention, if you would, Mr., Shaff, to page 3, again.
21 an annual volume, diversion volume limitation? Would |21 A. Tam at page 3.
22 they be treated equally, in terms of enforcement by the 22 Q. Thank you. And line 7, under caption C. Do
23 Department? By "equally," I mean, in terms of how much | 23 you have line 77
24 water they could use, 24 A. The first word is "directive"?
25 A. Inmy opinion, the water right without the 25 Q. That's correct.
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Page 42

Page 44 |2

1 A. We are on the same line. 1 Q. Thank you. This is 2 quote. "While the volume
2 Q. Thank you. That line says, . . . directive to 2 of diversion was not always included in older decrees
3 regulate the extent of diversions, and the policy behind | 3  and licenses, as was the case with other elements, it
4 annual volume diversions, provide the framework for | 4 has become an [IDWR standard since before the inception
5 IDWR's recommendation." Is that the correct reading? | 5 of the SRBA," end quote.
6 A. You have read it as [ do. 6 Now, is the reference to “IDWR standard" the
7 Q. Can you tell me what the policy of the 7 same as the reference to "policy” and "convention"?
8  Department of Water Resources is, with respect to that | 8 A. Yes, sir.
9 statement? 9 Q. And the next sentence on page 4, from where [
10 A. Earlier, you referred to "convention." 10 stopped, says, quote, “Since the mid 1970's, it has been
11 Q. Yes. 11 the Department's policy to include a volume limitation
12 A. "Convention" and "policy” are equal. 12 on all licensed ground water rights," period, end quote.
13 Q. Okay. 13 Again, the term™policy" in thaf sentence is
14 A. You could, in some respect, replace the word 14 the same as "standard" in the preceding sentence?
15 "policy" with the word “convention" behind "annual 15 A, I'would apply that.
16 volume diversions." 16 Q. Okay.
17 Q. And I think you testified earlier that you are 17 A. Same--
18 not aware of any place where the Department has this | 18 Q. Same term?
19 policy or convention written down; is that correct? 19 A. Same general definition, yes.
20 A. T'm not aware of a policy prior to the SRBA 20 Q. Good. Iwant to understand because there are
21 that directs the staff to apply annual diversion volumes |21 different terms used. Now, are you aware of -- well,
22 to ground water rights. 22 let me ask you this question. Mr. Shaff, you said that
23 Q. Well, that is new information. So since the 23 you have been working for the Department for
24 beginning of the SRBA, I assume that there is a written | 24 approximately thirty years; is that correct?
25 description of this convention or policy? 25 A Yes
Page 43 Page 45
1 A. Ibelieve that policy is one of the labeled 1 Q. When did you start to work for the Department?
2 exhibit numbers in Exhibit No. 1. 2 A. August 1976.
3 Q. Why don't you go ahead and find that for me, if 3 Q. Now, at the time you started working for the
4 youwould, please. Take your time. Mr. Shaff, if you 4 Department, were you aware of this policy that is
5 need a break at any point in time, just tell us. 5 described here as being in place since the mid '70s, the
6 A. Thank you. I'm good. Without some assistance, | 6 mid 1970s?
7 the specific policy that I had in mind is not among -- 7 A. Iam going to help you a little bit. |
8 is not specifically in Exhibit No. 1. 8 received training after I was employed. To understand,
9 Reference to the policy is a part of — let me 9 this was the policy, convention, standard of the Idaho
10 make sure I get the numbers correct -- what are labeled {10 Department of Water Resources.
11  Exhibit 5 and Exhibit 6 of Deposition Exhibit No. 1. L1 The reason [ qualified it -- you said, did |
12 Q. Well, why don't we jump ahead to page 3? There | 12 come to Water Resources? [ interpreted that to mean, .
13 is some reference on - excuse me -- [ misstated -- page | 13 did I come to Water Resources with that knowledge? No,
14 4. On page 4 there are some references in Exhibit No. 1 | 14 1did not. The first day I worked, [ didn't know that.
15  to the documents that you described. 15 1t's something I leamed in the period of my employment.
16 Before I go to those specific documents, 16 Q. Allright. And can you tell me, from your -
17 Exhibit 5 to Deposition Exhibit No. 1 that you have 17 recollection, when you came into that knowledge or _
18 identified, [ would like to ask some questions before 18 became aware of that policy or convention or standard of :
19 that about page 4. 19 the Department of Water Resources? I am not asking for
20 So if you would, follow me with me, Mr, Shaff. 20 aspecific day. Iam just asking for a general time
21 Tam going to read a portion of page 4 into the record 21 frame after you started work there.
22 and ask you a couple of questions. Starting at the 22 A, Priorto 1979,
23  first full paragraph that starts with the word "while," 23 Q. So you were aware of this convention or policy
24 do you see that? 24  or standard of the Department before 19797
25 i

A. Yes. I am at that point in Exhibit No. 1,
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Q. Can you explain to me or provide me with your

N
L9

r [’age 46 l’uge 48
1 Q. Now, was this policy --  am just going to use | understanding of what the term "each nature of use"
2 "policy" instead of using all three words, Okay? 2 means?
3 A. Sure. 3 A. "Nature of use" refers to the beneficial use,
4 Q. Was this policy, as far as you knew in 1979, 4 or uses, to which the appropriated water is placed.
5 reflected in any rule or regulation of the Department of | 5 Q. And are the terms "nature of use" or "purpose
6 Water Resources? 6 ofuse" co-equal?
7 A. 1cannot recall seeing it. 7 A. I'would define themn synonymously.
8 Q. Have you seen this policy reflected in a rule 8 Q. Now tum to the document which is described as
9 of the Department of Water Resources since 19799 9 Exhibit 2 to Bxhibit No. 1. If you would, find that
10 A, Yes, sir. 10  document, please.
1t Q. And do you know what rule that would be? 1 A. Yes,sir. [haveit,
12 A. Theonly place I know for certain is in the 12 Q. Canyou --
13 reference in Exhibit No. 5 of Exhibit No. 1 and Exhibit |13 A. Thave the document for Exhibit 2 of Exhibit
14 6 of Exhibit No. 1 that refers to Adjudication — or I4 No. 1.
[5  Memorandum 34, 15 Q. Thank you. Can you describe that document?
16 Q. Tum your attention to Exhibit No. 5 on Exhibit 16 Well, first, can you identify that document? Have you
17 No. 1 to the deposition, if you would, Mr. Shaff, 17 seen it before?
18 A. I'mat Exhibit No. 5. 18 A. Tidentified this document as the
19 Q. Now, the text on page 4 of Exhibit No. [ makes | 19 Recommendation -- or Director's Report for Water Right fi
20  a specific reference to page 67 on Exhibit No. 5. Do 20 No. 63-3174.
21 you have that page before you? 21 Q. And there is a lot of language on that document
22 A. Yes, sir. 22 and some numbers, but [ would like to turn your
23 Q. Tuming your attention to subparagraph Roman |23 attention to the phrase "purpose of use." Do you see
24 Numeral V, A, to Exhibit No. 5 to Exhibit No. 1, do you | 24 where that phrase is used on the docurnent?
25 see the reference that says "Amount"? 25 A. Yes. It's about the middle of the text,
Page 47 Page 49 |}
1 A. Yes,sir. 1 Q. And there is a line under the phrase "purpose
2 Q. Would you read the first paragraph under the 2 ofuse." And then, below that line, it says,
3 reference that says "Amount" on page 67? Read the whole 3 “irrigation." Do you see that?
4  paragraph, if you would. 4 A Yes.
5 A, "Amount includes the rate and volume of 5 Q. Now, is that description of “purpose of use"
6 diversion for each nature of use, and the total rate and 6 the same as the reference in the Claims Investigation
7 volume of diversion and total consumptive use. See 7 Manual on page 67 that says "nature of use"?
8  Adjudication Memo #31 as to measurement of flow for 8 A. Yes, sir, I would apply the same meaning to
9 ground water claims that require field exam; see 9 both,
10 Adjudication Memo #34 as to which rights require 10 Q. So given that, would it be correct to
11 determination of diversion volume. See Application 11 understand that -- well, strike that. Describe for me,
12 Processing Memo 14 as to determination of amount for 12 if you would, the function of the language which you
13 rights that include storage purposes." End of 13 described - not "described" -- which you read from page
14 paragraph, : 14 67 into the record -- what function that language played
15 Q. Thank you, Mr. Shaff. Can you tell me what the L5 with respect to review of water right claims and,
16 tenm -- well, first, let me ask you this: Are you 16 particularly, review of the claim that is involved in
17 familiar with this page from the document identified as 17  this proceeding,
18 Revised Claims - no — excuse me - the document 18 In other words, did the Department — or did
19 referred to on page 4 of Exhibit No. 1 as the "Claim 19  the people that were involved in reviewing this
20 Investigation Handbook"? 20 particular water right utilize that language and apply
21 A, Yes. 21 it?
22 Q. So you have seen this page before in the course 22 A. The staff assigned in the Department for
23 of your work for the Department? 23 adjudication work are directed to use the instruction or ~ f
24 A Yes. 24 information from page 67 in reviewing the purpose of use }{

of the water right.
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Page 50

Page 52

1 Q. Well, are the individuals working on water I place during Dave Tuthill's tenure? Is that what you
2 right recommendations in the Adjudication instructed to 2 aresaying?
3 useanything ¢lse with respect to that language on page 3 A. That's my memory.
4 67, other than "purpose of use"? There is more language | 4 Q. Fine. Thank you. And based upon your memory,
5 in the paragraph you read, other than that. 5 again, Mr. Shaff -- and I am just asking for your best
6 A. That's true. The question was to “purpose of 6 recollection -- do you recall that page 67 of the Claims
7 use" and "nature of use," up to this point. 7 Investigation Manual -- not the revised version but the
8 Q. Actually, my question -- let me ask another 8 original version -- was ever used in the preparation of
9 question so we can clarify that. Okay? 9 recommendations in the Director’s Reports for water
10 A. Okay. 10  rights?
11 Q. Was the language on page 67 used by individuals | 11 A. I would presume no.
12 working on the recommendation for Water Right 63-3174, | 12 Q. But why is that?
13 as far as you would assume? 13 A. The training of the staff said to no longer
14 A. Yes. I would assume they did. 14 follow page 67 but to follow the Revised Claims
15 Q. And would the language that we have identified 15 Investigation.
16 from page 67 be utilized by individuals working on other | 16 Q. Perhaps you misunderstood my question. My
17  water rights, applying all of the admonitions or 17 question was: During the course of the Adjudication,
18 requirements contained in that language? 18 was page 67 of the original Claims Investigation Manual
19 MR BAXTER: Iam going to object as to -- 19 ever used by individuals at the Department for
20 THE WITNESS: May I qualify the statement? 20  preparation of the recommendations for water rights?
21 MR. BAXTER: I object as to form because it 21 BEver?
22  calls for speculation on behalf of the witness. 22 A. Yes,sir.
23 Go ahead and answer the question, Mr. Shaff, 23 Q. So your prior answer was that -- well, strike
24 THE WITNESS: [ want to correct your prior 24 that. Would it be correct to say — or is it true that _
25 question. 25 page 67 of the Claims Investigation Manual, as reflected |3
Page 51 Page 53 [
I BYMR. CAMPBELL: 1 in Exhibit 5 to Exhibit No. 1, was used by Department
2 Q. Sure. Go ahead. 2 employees for preparation of recommendations in the
3 A. At the time the recommendation was prepared for 3 Snake River Basin Adjudication before the Revised Claims
4 63-3174, they did not use page 67 of Exhibit No. 1. 4 Manual was implemented?
5 They would have used the information in Exhibit 6 that 5 A. Yes, it was,
6 is from the latest reading from page 4, in the same 6 Q. Mr. Shaff, while the original Claims
7 paragraph you read. ) 7 Investigation Manual was being utilized by Department
8 Q. Page 4 to Exhibit No. 17 8 employees in the Adjudication, the SRBA, did those
9 A. Yes. I'msorry. Atany rate, the Revised 9 individuals apply the language in subparagraph 3 on page
10 Claims Manual — they wouldn't - the Revised Claims 10 67 to all water rights? And by “all water rights," I
11" Manual replaced page 67 from Exhibit No. 1 that we have |11 mean all natures of use of water rights, if that helps
12 discussed. 12 to clarify it,
13 Q. Tappreciate that clarification. So can you 13 A. For the time page 67 was the document the staff
14 tell me when the Revised Claims Manual replaced page 67 | 14 was directed to use, page 67 was used for making
15  that we have been talking about? I5 recommendations in the SRBA.
16 A. Not specifically. 16 Q. Was it used for all types of water rights —
17 Q. Can you give me a year? 17 that is, municipal water rights, irrigation water,
18 A. Not even a year. No, sir. 18 hydropower water rights, all of the different purposes
19 Q. Well, can you give me a five-year stretch, 19 of use or natures of use of water rights? That's my
20 since the Adjudication has been going on for twenty 20 question,
21 years? 2] A. Page 67 was part of the entire Claims
22 A. Ican only recall during the tenure of David 22 Investigation Manual that was used for making all of the
23 Tuthill as Adjudication Bureau Chief, and I can't tell 23 recommendations in the SRBA by the Department of Water
24  you when that started. 24  Resources at that time.
25 Q. So the change to the Revised Claims Manual took

Q. Well, T understand that. That wasn't my

14 (Pages 50 to 53)

Deposition of Donald V. Shaff

Campbell Aff in Support of MSJ

Exhibit A
Page 14 of 488



Page 54

1 question, though. My question was: Was this portion of | I evidence is relevant to the purpose of use and quantity §
2 the Claims Investigation Manual that is specifically 2 to be recommended." |
3 referred to in Exhibit 1, this 706 Report or the 3 Ibelieve that answers your question.
4 Supplemental Director's Report -- being very important | 4 Q. Well, let me inquire a little bit further. So
5 was this page, this rule that the Department -- [ use 5 are you suggesting that this introductory paragraph is a 5
6 that term loosely -- 6 requirement that the agent utilize all of the terms or
7 A. Yes. 7 admonitions contained in the following portions of the ;
8 Q. Was the rule that the Department used applied 8 three pages in Exhibit 67 |
9 uniformly to all types of water rights? g A. Yes.
10 A. Yes, sir, 10 Q. So s it fair to describe these three pages as
11 Q. So every water right, every nature of use of 11 the rule book for the claims agent that is evaluating a :
12 water right in the Adjudication, while this document, 12 water right claim in the SRBA? {
13 page 67, was in effect, included a volume of diversion 13 A. Yes, sir. }
14  in each recommendation? 14 Q. Tum your attention to the second full i
5 A. To my knowledge, the Claims Investigation 15 paragraph under Roman Numeral II, "Purposes of Use and i
16 Handbook does not direct the staff to apply diversion 16  Quantity," if you would. By that, [ am referring to the E
17 volume to all water right recommendations. 17 paragraph that starts with the words, “The agent's §
18 Q. Well, I am talking about page 67 that you read 18 recommendation . . " - E
19 into the record. I would like you to look at that page, 19 A. Yes. I'm in the middle of that page. f
20 if you would, while I read the following. I will quote 20 Q. Whatdoes "the agent's recommendation . . ." g
21 under paragraph Roman Numeral V, Al 21 referio?
2 Quote, "Amount includes the rate and volume of |22 A. The staff of the Adjudication Bureau are
23 diversion for each nature of use, and the total rate and 23 assigned to specific water right claims to review and
24 volume of diversion and total consumptive use.” Did[ |24 prepare a recommendation to go in the Director's Report,
25 read that correctly? 25 ora Director's Report, of that water right.
Page 55 Page §7
1 A. Yes, sir, you did. 1 They are to prepare the Director's Report
2 Q. Now, turn your attention to Exhibit 6 to 2 recommendation for purpose of use, quantity for each
3 Exhibit No. 1, Mr. Shaff, if you would, please. Are you | 3 purpose, and total quantity by, using your word, the
4 okay? Do you want to take a break? 4 rules that are set out in Chapter 6, Revised Claims
5 A. No. Let's proceed. 5 Manusl,
6 Q. That document, the attachment to Exhibit No. 1, | 6 Q. So the agents that - correct me if ] am wrong.
7 is described at the top as "Chapter 6, Purpose of Use; 7 Isitcomect that Agent David Tuthill -- I think you
8 Quantity for Each Purpose, and Total Quantity;" Is that | 8 said that is who worked on the water right
9 cormect? 9 recommendation for 63-3174; is that correct?
10 A. Yes. You have characterized it correctly. 10 A. To my knowledge, yes.
11 Q. Can you tell me what this three pages of the 11 Q. Mr. Tuthill then would have followed the
12 document is, Mr. Shaff? It is described as pages from | 12 requirements or the instructions of the second full
13 the Revised Claims Manual; is that correct? 13 paragraph under Roman Numeral II of Chapter 6, Exhibit 6 3
14 A. Yes. 14 to Exhibit No. 1; is that correct? : i
15 Q. And can you tell me what the purpose of these 15 A. I'would expect him to do sa. Yes, sir.
16 pages is as it relates to the process of preparing 16 Q. So just turn to Exhibit 2 to Exhibit No. I, |
17 recommendations by the SRBA staff of the Department? | 17  which you described previously as the recommendation for _'
18 A. If I may, in Roman Numeral I, “Introduction," 18 Water Right 63-3174.
19 it says, "The purpose of quantity elements of a water 19 A Yes,
20  right lie at the heart of the description of water use 20 Q. Would it be your understanding that Mr. Tuthill
21 under a water right. The agent must be familiar with 21 produced the numbers under "Quantity” on the
22 how to describe the various uses of water the 22 Recommendation, based upon the language on page 1 of
23 investigation uncovers. 23 Chapter 6, Exhibit 6 to Exhibit 1? Do you understand?
24 "Further, the method by which the water right 24 A Yes.

was established determines to a large extent what

25

Q. Can you tell me what the term "volume of
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Page 58 Page 60 i
I diversion" means? I Pardon me. |
2 A. Pardon me. Would you help me find where you | 2 Q. That's fine. i
3 are? 3 A. At any rate, Exhibit 2 of Exhibit 1 now shows a - |
4 Q. I'msorry. On page | under Chapter 6 to 4 circle around "513.00 AFY" in two locations that ['ve 3
5 Exhibit 6, the second line in that paragraph we were 5 made in this deposition exhibit. B
6 talking about, it says, ". . . diversion for each use, 6 Q. Thank you very much. Now, on the
7 and the total rate and volume of diversion." Do yousee| 7 recommendation, Exhibit 2 to Exhibit No. I, again, it
8 that? 8 says "Purpose of Use" in at least one location on the :
9 A. The second-to-the-last full line of that 9 document.
10 paragraph? 10 Does that phrase, "Purpose of Use," coincide
11 Q. No, no, no, no. 11 with the description of each use on page 1 of Chapter 6
12 A. Okay. 12 of Exhibit 6 that we have been talking about?
I3 Q. Under Chapter 6 -~ are you on that page? 13 A. Yes.
14 A. Yes. ~ 14 Q. Sowhen the document says, “The agent's
15 Q. Roman Numeral II, the second full paragraph. I5 recommendation on quantity must include the rate and
16 A. Okay. 16 volume of diversion for each use . . ." the term "each
17 Q. It starts, "The agent's recommendation . . . 17 use" means "purpose of use" on the recommendation?
18 A. Yes, 18 A Yes, sir,
19 Q. And I'will just read it. "The agent's 19 Q. And based upon your knowledge of the i
20 recommendation on quantity must include the rate and | 20 application of the Revised Claims Manual and Chapter 6,
21 volume of diversion for each use, and the total rate and |21 has the quantity of the water right in each
22 volume of diversion." Okay. Now, the phrase isused |22 recommendation prepared pursuant to Chapter 6 and the
23  twice there? |23 Revised Claim Manual included the rate and volume of
24 A. Yes. 24 diversion? And volume of diversion is annual volume of |
25 Q. Is that phrase, “volume of diversion," the same |25 diversion; correct? g
Page 59 Page 61 :
1 as "annual diversion volume"? 1 A. Yes.
2 A. I'would interpret them the same. 2 Q. Has that been done with regard to each type of
3 Q. And is that the same - strike that. Is that 3 use under water rights, as far as you know?
4 volume of diversion reflected on Exhibit 2 to Exhibit 17 | 4 A. That has been done as the total of Chapter 6
5 A. Yes. 5 directs the staff to do.
6 Q. Where is it reflected? What is the number that 6 Q. Well, you, obviously, have some qualification.
7 reflects that volume of diversion? . 7 What are you talking about in terms of “the total of
8 A. The number from Exhibit 2 of Exhibit 1 that I 8 Chapter 6"?
9 would interpret as the annual diversion volume is in two | 9 A. The full direction for the staff, under Roman
10 locations on Exhibit 2. The left-hand label “Quantity" |10 Numeral II, "Purpose of Use" and "Quantity," goes to
11 has "513.00 AFY," meaning annual -- pardon me -- acre | 11 applying the elements you have described and on the
12 feet per year. 12 sentence that has been read into the record to each
13 Secondly, where we were previously, "Purpose of |13  water right and each nature of use for those water
14 Use" and "Period of Use," lists "Irrigation Purpose of 14 rights.
15 Use" and "Period of Use" as "03/15" and "11/15." 15 Q. So based upon what I understood you to say, the
16 Under “Quantity," then, on the right-hand side, 16  volume of diversion is listed under each water right
17 it is, again, "513.00 AFY." They are both the same 17  that is recommended in the adjudication since Chapter 6 §
18 number on Exhibit 2. It refers, in my mind, to the 18 was adopted; is that correct?
19 annual diversion volume. 19 A. No.
20 Q. Do you have a pen with you, Mr. Shaff? 20 Q. That's not correct?
21 A Yes. 21 A. That's not correct.
22 Q. Would you take your pen and would you citcle | 22 Q. Well, explain to me how I am misunderstanding
23 those two references that you just described? Itis in 23  what your testimony was.
24  blue ink, I think? 24 A. Chapter 6, depending on the nature of use, may
25 25 not have a diversion volume. For instance, hydropower

A. Ttis. Iam circling with a slight tremor.
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Page 62

Page 64

1 is unlikely to have a diversion volume. I 3, if you would, of Exhibit 6. f
2 Q. Okay. 2 A. Page 37 ;
3 A. Municipal use -- Chapter 6, in general -- 3 Q. Yes. Could you read for the record the first i
4 pardon me -- would not have a recommendation for a 4 two sentences on page 3 of Exhibit 6 to Exhibit 17 i
5 diversion volume unless the water right license that was | 5 A. Yes. This is from the first paragraph of page i
6 issued had a diversion volume on it. 6 3 of Exhibit 6. "The agent should recommend an annual |}
7 Q. And for a municipal right, as you have 7 volume for all ground water irrigation rights. Use the -
8 described, that had a license with a diversion volume, 8 'Field Headgate Requirement" map for this determination
9 why would that be part of the recommendation? 9 if the information is not otherwise determined in a
10 A. Purely as an example, a water right that was 10  license, transfer or reasonable decree."
11 initiated under a water use other than a municipal use 11 Q. Thank you, Mr. Shaff. Now, first, [ need to
12 and the claimant asserts, without reciting the specific 12 clarify another apparent inconsistency in phraseology.
13 statute, an accomplished transfer allowed by the 13 That sentence -- those two sentences -- the first
14 statute -- to have a municipal use, the diversion 14 sentence says, quote, "The agent should recommend an
15  volume, as a part of the license, would still apply to I5 aonual volume . .." The term "annual volume" is what
16 the recommendation made to the SRBA court. 16 want you to focus on.
17 Q. Iappreciate your answer. [am just trying to 17 A, Yes.
18 understand. So from what [ heard you say, if a 18 Q. Does the term "annual volume" correspond with
19 municipal water right was based upon a license in the 19 the term on page 1 under Chapter 6 as "volume of
20  adjudication that an agent was evaluating and that 20 diversion™?
21 license did not have an annual volume of diversion ora |21 A. My interpretation for the definition of the
22 volume of diversion -- the two terms are synonymous - |22 term "annual volume" on page 3 is "annual diversion
23 then the Department would not impose or would not add |23  volume."
24 that number to the recommendation for that municipal |24 Q. Go ahead.
25  water right? 25 A Exhibit No. 1 indicates that a given diversion
Page 63 Page 65 |3
1 A. Yes. 1 rate for 24 hours, 365 days per year, in a non-leap
2 Q. Butif the Department, agent, reviewing a water 2 year, would produce a given annual volume,
3 right claim for a municipal water right that was based 3 That is, the annual volume, in the full extent
4 upon a license that did have a volumetric -- excuse 4  of the diversion sense, is greater than what is meant by
5 me--adiversion volume quantity, then that agent would | 5 the annual diversion volume or the -- [ apply the
6 recommend that municipal water right with a volume of | 6 sentence of number 1 on page 3 where it says "annual
7  diversion; is that correct? 7 volume." '
8 A. Yes, sir. 8 Q. You sort of lost me.
9 Q. Are there any other instances where the 9 A. Okay,
10 Department would have that discrepancy and treatment of | 10 Q. I'msormry. Let me ask a couple of questions to
11 water rights where a license contained something, an 11 clarify. So what you are saying is that if a water
12 element, and the Department would agree with that but, |12 right diverted 24 hours a day, 365 days a year - except
13 otherwise, would not impose an additional element on the | 13 fora leap year, I think you said?
14 recommendation, as far as you know? 14 A, Yes,
15 A. Without being exclusive, the State's minimum 15 Q. That quantity of water that would be diverted
16 stream flows do not have a diversion volume on them. 16 over that period of time would be the annual volume; is
17 The Department would not impose a diversion volume on | 17  that correct?
18  the description of the minimum stream flow water right. | 18 A. Yes. Itis possible to apply annual volume to
19 Q. And those minimum stream flow water rights are | 19 the full number.
20 pursvant to licenses; is that correct? 20 Q. My question is: Is that definition of "annual i
21 A, Yes. 21  volume" the same definition that you would apply to the §
22 Q. Tum your attention to Exhibit No. 6, 22 sentence that you read on page 3 of Exhibit 67 !
23 Mr. Shaff. Actually, it starts on page 2 where it says 23 A. No, :
24 "Annual Volume" in the caption. That does not really 24 Q. So what definition would you give to the phrase -
25 25 '

have anything on there except the caption. Tum to page

“annual volume" on Exhibit 6, page 3, that you read?
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Page 66

Page 68

1 A. The annual volume from page 3 of Exhibit 6 is a 1 A. "Annual diversion volume" --
2 function of the - it says, "For irrigation ri ghts, a 2 Q. Allright,
3 function of the irrigated land and the annual volume of 3 A. -- would be consistent with how other
4 water necessary in an irrigation season to irrigate the 4 Department documents refer to it. The quantity, for
5 land, in a volume sense." 5 instance, that is applied for Water Right 63-3174 is 513
6 Q. Well, okay. So let me ask you this question, 6 acre feet per year.
7 then. The reference to "volume of diversion” on page 1, | 7 Q. Thank you very much. That made it clear. Now,
8 Chapter 6 of Exhibit 6 that we talked about, says, 8  tum your attention, again, to the same sentence. The i
9  "volume of diversion." It says that a couple of times. 9 sentence states, quote, "The agent should recommend an
10 We previously examined that phrase and [ think 10 annual volume for all ground water irrigation rights."
11 you stated ~ correct me if [ misstate this - that, in 11 Did I read that correctly?
12 your view, "annual volume of diversion" is the same as 12 A. Yes.
13 "volume of diversion," in that document; is that 13 Q. Can you tell me why this sentence only pertains
14 correct? 14 to ground water irrigation rights?
15 ['am just trying to clarify. [am not trying 15 A. This sentence -~ applying ground water
16 to, you know, confuse you. [am trying to clarify. 16 imigation rights is consistent with Adjudication Memo
17 A. Right. Yes. I understand, 17 34 that is described on page 1 of Chapter 6,
18 Q. These distinctions are important, 18 Q. The language, though, does not refer to
19 A. Chapter 6, with respect to irrigation uses, is 19 Adjudication Memo 34, does it?
20 a function of the number of acres irrigated in and the 20 A. This sentence does not. The sentence that you
21 water applied to it, presuming a full supply can be 21 have read on page 3 is a paragraph under heading A,
22 applied, rather than how much the well will produce over |22 "Irrigation,"” meaning irrigation use. There are several
23 that period of time, 23  paragraphs there.
24 Q. Tunderstand that, Okay. So I just-- go 24 From page 1 of Chapter 6, I am not so certain
25 ahead. 25 that I didn't read the second sentence. "See
Page 67 Page 69
1 A. The understanding I just explained is what [ 1 Adjudication Memo #31 as to measurement of flow for
2 interpreted and instructed staff to use for annual 2 ground water claims that require field exam; see
3 volume. 3 Adjudication Memo #34 as to which rights require
4 Q. Perhaps we can short-circuit this. Is it 4 determination of diversion volume," period.
5 correct, in your mind, that the term "annual volume" on 5 Q. Where were you reading from, sir?
6 page 3, in the first sentence on page 3, is incorrect 6 A. It would be the third paragraph on page 1 of
7 and should read, "diversion volume" or *annual diversion | 7 Chapter 6.
8 volume"? 8 Q. And you said -
9 A. The sentence could be corrected and not lose 9 A. It's where it reads -- it begins, "The agent's
10  the meaning I applied to it. 10 recommendation , . ." i
11 Q. Well, not to belabor the point, my 11 Q. Iseethat. But you made reference to -
12 understanding of your testimony was that, in your mind, |12  A. Iread the second sentence beginning, "See i
13 annual volume is the total maximum that a well could 13 Adjudication Memo #31 . . "
14 produce over a 24-hour; 365-day, except for leap year, 14 Q. Okay.
15 period; is that correct? That is what [ understood. 15 A. You will see, below, within that seatence,
16 A. Yes. 16 “Adjudication Memo #34," as to which rights required
17 Q. And in Exhibit 6, page 3, the phrase "annual 17 determination of diversion volume,
18 volume" in the first sentence on that page really is not 18 Now, then, the parallel comes back in the first
19 the same as 24 hours a day, 365 days a year, except for 19 sentence on page 3, "The agent should recommend an
20 leap year, production of a well? 20 annual volume for all ground water irrigation rights."
21 A. Correct. 21 The sentence I just read is tied to Adjudication Memo 34 |}
22 Q. Allright. So to be more accurate, as far as 22 off of page 1 of Chapter 6. |
23 your interpretation of the phrase "annual volume," it 23 Q. So you are saying that Adjudication Memo No. 34 i
24 should read "annual diversion volume" or "volume of 24  applies, also, to the first sentence on page 3 of
25 diversion;" is that correct? 25

Chapter 67
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Page 70

Page 72

A. Under the "Municipal" heading, yes.

......... ——er—

1 A. Yes. They must be read in context and taken as | 1 Q. Thank you, Mr. Shaff, We have talked about the ;
2 awhole, rather than isolated. 2 Claims Investigation Manual and the Revised Claims i
3 Q. lunderstand. Iappreciate that clarification. 3 Investigation Manual. L
4 Now, getting back to my question, does the sentence on | 4 Can you tell me if either one of those E;
5 page 3 of Exhibit 6 that says, quote, "The agent should | 5 documents were ever adopted by the Idaho Department of %
6 recommend an annual volume for all ground water 6 Water Resources as a rule pursuant to the Administrative

7 irrigation rights," end quote, mean that this directive 7 Procedures Act? ;

8 only applies to ground water irrigation rights; or does 8 A. Not to my knowledge, no, sir.

9 it mean something else? 9 Q. And would you be in a position to know that, |
10 A. The sentence is used within the heading 10 given your position with the Department? i
11 "Imigation Use." The word "all" refers to, in mymind |11 A. Yes,sit. i
12 and my direction, all -- well, all ground water 12 Q. Now, you mentioned in the document, the Claims [i
13 irrigation rights -- not all ground water rights -- all 13 Investigation Manual document, Exhibits S and 6 -- orat |1
14 ground water rights with purpose of use as irrigation. | 14 least Exhibit 6 referred to Adjudication Memos. You é
15 Q. And my question is: Does that sentence apply |15 identified Adjudication Memo No. 34. Do you recall that [§
16 atall to surface water rights? 16 testimony? :
17 A. This sentence does not. 17 A. Yes,

18 Q. Does it apply at all to irrigation water rights 18 Q. Now, can you describe to me whether or not any
19 from surface water supplies? 19 of the Adjudication Memos -~ I guess there are quite a
20 A, No, it does not. 20 few of them since 34 is the one that was mentioned -- B
21 Q. Tum your attention to the next -- well, not 21 have been adopted as rules by the Department of Water ~ |
22 the next but the portion of page 3 of Exhibit 6 thatis |22 Resources, pursuant to the Administrative Procedures
23 described as "Municipal," capital letter B, "Municipal." | 23 Act?
24 Do you see that reference? 24 A. None of those memos, in their state, have been
25 A. Yes. I'm at the same location. 25 adopted as rules under the Administrative Procedures
Page 71 Page 73

1 Q. And then, below that, under "B," there is a 1 Act.

2 subsection | and subsection 2. Subsection 2 reads, 2 Q. Can you describe for me how these Adjudication ’

3 "annual volume." Do you see that? 3 Memos are produced?
4 A. Yes. 4 A. Those memos are produced under the authority of |
5 Q. Could you read the sentence under "Annual 5 the Director, if you will, and, perhaps, I will say, |
6 Volume," please? 6 driven by the Bureau Chief. Typically -

7 A. "Municipal water rights should not be 7 Q. The Bureau —

8 recommended with an annual volume unless containedina | 8 A. - it passes if the Adjudication Bureau Chief
9 license, transfer or reasonable decree," period, end of 9  prepares or reviews, endorses, if you will, the memo.

10 sentence. 10 Ttis correspondingly approved, accepted, perhaps not

It Q. Thank you, Mr. Shaff. Now, again, we went 11 signed by the Division Adminislrator; and, _
12 through a fairly complicated, lengthy description of the 12 correspondingly, the Director of the agency is aware the {
13 phrase "annual volume;" and you provided your 13 document has been produced.

14 clarification of the use of that term. It crops up 14 Q. Iam not sure I understand what you mean

15 again here. 15 by, "... the Director of the agency is aware the )
16 Is the interpretation that you provided with 16 document has been produced.” Do you mean that the

17 respect to the first sentence on page 3 of Exhibit 6 17 Director reviews the memos before they are formally

18 applicable to the use of annual volume at this location? 18 adopted by the Department?

19 A Yes. 19 A. Ican'tanswer that the Director reads every

20 Q. Anditis the same term that produced the 20 word in every one of the Adjudication Memos.

21 result of 513 acre feet per year on Water Right 63-3174; 21 Q. Okay.

22 s that correct? "Volume of diversion" or "annual 22 A. The Director was briefed on the contents of the

23  diversion volume" is really what "annual volume" means 23 memos.

24 here, on page 3; is that correct? 24 Q. Sois it fair to say that the Director does not

25 25

sign the Adjudication Memos?
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Page 74

Page 76

1 A. T'would answer that I would find it a rare I A. Yes,sir. i
2 instance. 2 Q. Allright. Now, in terms of (he agents, how do i
3 Q. And how are these Adjudication Memos changed or | 3 they keep an accurate, up-to-date version of all of the
4 revised if they -- well, are they ever changed or 4  Adjudication Memos? How is that done? |
5 revised? 5 A. The Memorandums initially, in 1987 and 1992 -- ‘%
6 A Yes. 6 the first Director's Report was in 1992 - were :
7 Q. And how is that done? 7 distributed in hard copy form. Currently, the i
8 A. Much the same procedure. The Bureau Chief 8 Department has an Intranet site; and those scanned i
9 identifies deficiencies in the phrasing of the -- the 9 documents are available through a link as a scanned ii
10 requirements set out by the memo. In other words, if 10 document. They are informed that there is a new Memo. {
11 there's a misunderstanding within the staff of the 11 In addition, direct training occurs to make i
12 meaning therefor, the Bureau Chief determines that we 12 sure people are understanding what it says and where i
13 can make this written communication clearer by revising 13 they have the references. They work until they become i
14 it 14 intimately familiar with the contents in their work. 3
15 Q. And can you tell me — I think you already I5 Their efficiency and effectiveness, as a result of that, j
16  described this —- what an Adjudication Claims Agent 16 increases -- referring to the electronic, scanned copy 3
17 would use these Adjudication Memos for and the Claims or | 17  of that memorandum. g
18 the Revised Claims Investigation Manual? What is the 18 Q. Are youinvolved in any of the (rai ning of H
19 purpose of these things for the average -~ not just the 19  these people?
20 average but every agent that works on preparing 20 A. Thave been,
21 recommendations in the Snake River Basin Adjudication? |21 Q. Over what period of time?
22 A. The memorandums are either guidelines that are 22 A. Interms of the SRBA, from roughly July I,
23 expanded in the Claims Investigation Manual, or some 23 1987, through -- I don't think I've done any training in |
24 aspect of the Claims Investigation Manual is clarified 24 the last two to three months, ]
25 in an Adjudication Memo. 25 Q. A fairly long period of time. Mr. Shaff, we i
Page 75 Page 77
1 Not all of the Adjudication Memos are 1 did not start with this because of some other issues.
2 integrated with the Claims Investigation Handbaok, 2 Can you give me a brief description of your education
3 revised or original, 3 past high school? %
4 Case in point: There is an Adjudication Memo 4 A. Bachelor's Degree in Wildlife Biology,
5 about not accepting gratuities, payments, for assisting 5 Bachelor's Degree in Journalism, Master's Degree in i
6 claimants in preparing - assisting in preparing 6 Public Administration.
7 adjudication claims. That memo is nowhere in the Claims | 7 Q. And where did you obtain those degrees?
8 Investigation Handbook. 8 A. Wildlife Biology, Humboldt State University,
9 Q. Are you finished with your answer? 9 Arcata, California; journalism, Pocatello, [daho State
10 A Yes. 10 University; and Boise State University for the Master's
11 Q. So the Claims Investigation Handbook, either 11 in Public Administration, as well as Associate's Degrees’
12 the original or the revised version, has references to 12 from junior college.
I3 the Adjudication Memos in them; right? 13 Q. And in terms of your education, when was the
14 A Yes. 14 last degree obtained by you? )
15 Q. And then if there is a reference to an 15 A. December 2005. . ;
16 Adjudication Memorandum, or Adjudication Memo - 16 Q. Was that the ~
17 actually, it says, "Memo." - 17 A. Pardon me, May 2005, )
18 A. Yes. It's short, 18 Q. Was that --
19 Q. Then the agent, unless he knows the Memo by 19 A. My Master's in Public Administration.
20 heart, would refer to the Memo and incorporate that 20 MR. CAMPBELL: Thank you. R
21 directive in concert with what the revised or the 21 MR. BAXTER: Scott, if you are going to jump [
22 original Claims Investigation Handbook says; is that 22  into something new, why don't we take this opportunity |
23  correct? 23  totake a break?
24 A. Yes. 24 MR. CAMPBELL: Let's go off the record.
25 Q. Is that correct? 25

(Recess.)
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Page 78

Page 80 |3

63-3174, I would place it south and west of Eagle but in

1 BY MR. CAMPBELL: 1 the Treasure Valley -- "Treasure Valley" being the Boise
2 Q. We are back on the record with Mr. Shaff, 2 River Valley.
3 Thank you, Mr. Shaff, for your patience. Turn to 3 Q. Would this water right be south of the Boise
4  Exhibit No. 1, page 6, again, if you would, please. 4 River?
5 A. Page 6 of Exhibit 1?7 5 A. Tthink so.
6 Q. Exhibit 1, yes. There is a reference in the 6 Q. So in the preparation of this sentence that we
7 second full paragraph that starts with the language, 7 have been talking about, did you undertake any
8 quote, "The Revised Claims Manual ., " 8 investigation of the number of junior priority rights in
9 A. Yes. 9 the Treasure Valley?
10 Q. Do you see that? 10 A No,Ididnot.
11 A. T'm at that point. 11 Q. Do you know if anyone did?
12 Q. Since it is an exhibit, [ won't have you read 12 A No one, to my knowledge, did an accounting of =~ |§
13 the whole paragraph. To yourself, would you read that | 13 how many water rights are junior to Water Right 63-3174,
14 paragraph that starts with "The Revised Claims 14 Q. And you talked about the question of
15 Manual..." so I can ask you a couple of questions? 15 availability or supply of water in the Treasure Valley
16 Tell me when you have finished. 16  contrasted with need or -- that is not the term you
17 A. Yes. I'mat the end of the paragraph you 17 used -- future supply or something? Is that what you
18 referenced on page 6. 18 said?
19 Q. Thank you. Now, in that paragraph, it 19 A Twas..
20 describes a portion of the Revised Claims Manual. At {20 Q. We can read back your testimony.
21  theend of the paragraph, it states, quote, "Here, an 21 A. The idea is the ~ it's estimated because we
22 annual volume limit is critical because of the needto |22 don't know precisely. The quantity of ground water
23 protect junior priority rights in the Treasure Valley 23 available in the Treasure Valley is near the demand of
24 where ground water supplies are limited," end quote. 24  the existing water rights in the Treasure Valley.
25 DidIread that correctly? 25 In some places, in some years, the demand may
Page 79 Page8l |i
1 A. Yes, 1 exceed the supply. In other years, because of
2 Q. Did you prepare that sentence, Mr. Shaff? 2 variability year to year of the supply, it may exceed
3 A. Tdid not write the sentence. 3 the existing water rights.
4 Q. Did you have some role in the preparation of 4 Certainly, from a responsibility for
5 thatsentence? 5 administering water resources in the state, the ]
6 A. Yes. Ireferenced the Department's 6 Department has an eye on further appropriations of water
7 understanding that areas of the Treasure Valley have 7 or the possibility of further appropriations of water,
8  limited ground water supplies -- "limited" in the 8 in the interest of knowing what the existing water
9 context of the supply versus the demand. 9 rights are in the Treasure Valley - the Treasure Valley
10 Q. And when you said, *. .. the Department's 10  specifically but it's certainly larger. It's throughout
11 understanding . . ." what did you mean by that? 11 the State, for that matter.
12 A. There has been a hydrologic study of the ground 12 Q. And just so [ understand and clarify your
13 water; and I know the Director held a public meeting 13 comment, by the term "demand," are you talking in terms
14 recently in the Eagle area, over ground water supplies, 14 of the quantity that water right holders are desiring to
15 with the public in that vicinity. 15  divert; or are you talking about a generalized demand
16 Q. By "recently," what period are you talking 16  for more water by the community or by the cities or by
17 about? 17 developers?
18 A. Within the last — certainly, within the last 18 A. In the balance context, it's the existing water
19 six months. I want to say three, but I can't give you a 19 rights.
20 specific date. 20 Q. So that is the demand?
21 Q. And do you know where Water Right 63-3174is |21 A. You need, as an administrator of the water
22 located in proximity to the Eagle area? 22 resources, to know what exists before you can consider
23 A. With my knowledge of the general description 23 further appropriations and the demand, in that respect,
24 from the Public Lands Survey description on Water Right | 24 * for further withdrawals of water.
25 25 Q. Soisit fair to characterize your testimony as
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Page 82

being that the demand under existing rights is the
desire to divert the full quantity that existing water
rights allow? Is that correct?

A. Yes.

Q. Allright. Now, tum to the portion of page 6,
if you would, that is above the portion that we were
reading.

A. Yes.

Q. There is a phrase -- [ will try to find the
line. If you will, go to the bottom of the first
paragraph and count up four lines.

A. Yes.

Q. There is the word "enlargement" there. Do you
see that word?

A. Yes.

Q. Now, let's go to the beginning of that sentence
where it says, quote, "The absence of a volume
descriptor, and reliance on mere rate of flow, makes
water rights vulnerable to injurious enlargement," end
quote. Did I read that correctly?

A. Yes, with the exception -- well, to the period,
yes. There is —

Q. A footnote?

A. Footnote 5.

Q. And we talked about footnote 5 before?

Page 84 |:

1 A, Correct.

2 MR. CAMPBELL: Let me stop here. It is ten to
3 12:00.

4 (Recess taken from 11:50 a.m. to 1:30 p.m.)

5 BYMR. CAMPBELL:

6 Q. Mr. Shaff, 1 would like to remind you that you
7 are still under oath for purposes of this deposition.

8 Do you understand that?

9 A. Yes.

10 Q. We are reconvening now after the lunch break.
11 Iwould like to have you turn your attention to page 7
12 of Exhibit No. L, if you would, please.

13 A PageT?

14 Q. Right. I would like you to read the last

15  paragraph on that page. I would like you to read that
16 to yourself. It actually continues on to the next page,
17 as well. So tell me when you have finished reading that
18  full paragraph, if you would, please.

19 A. Just to make sure, it begins, "In sum . . .

20 Q. Yes.

21 A. Thank you. Okay. I have concluded with,

22 "... which is silent as to the same."

23 Q. Fine,

24 A. Justto make sure it's the same paragraph.

25 Q. Right. Mr. Shaff, did you have any role in the

o —
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Page 83

A. Yes.

Q. Allright. So I am asking you to describe,

Mr. Shaff, or to clarify for me what water rights are
vulnerable to injurious enlargement. What water rights
are referred to in that phrase?

A. A junior water right relying on -- relies on
historical practices of the diversion of senior water
rights. A change in diversion volume of a senior water
right could change the conditions and then, therefore,
the available water for the junior water right.

Q. And is that what you mean by “injurious
enlargement"?

A. The senior water right expanding the volume of
water they had historically diverted on an annual basis,
yes. The enlargement is using more water than had
historically been used, and the result could be
injurious to junior appropriators.

Q. So, basically, it is the historical practices?

So if they expand the use of the water under a senior
right, that could injure a junior water right holder?

A Yes.

Q. So if the historical practice of the senior,
before the junior water right was ever granted, was to
divert a certain volume of water, then there would be no
injury if the historical practice continued; correct?

Page 85 |

1 preparation of that paragraph?

2 A Yes.

3 Q. Describe that role, if you would, please.

4 A. I communicated to the person putting the words
5 to the paper that the long-established practice — if I

6 can, I will loosely characterize 42-1427 as the

7 ambiguity statute -- gave the Department authority to
8 act.

9 Q. So you communicated those points to an

10 individual? Was it Ms. Courtney?

11 A. Ican't recall whether she was the only one or
12 if the paralegal was in the same meeting,

13 Q. Sothere was a meeting where this communication
14 occurred? ;
15 A. Exhibit 1 was prepared over a period of time
16 and there were -- Ms. Courtney — or there may have been
17 others. For instance, Jan Shurte was in on a meeting. £
18 She wasn't in some other meetings.

19 Q. And that information was communicated to the
20 participants at that meeting —

21 A Yes.

22 Q. - ormeetings; is that right?

23 A. Yes, fromme,

24 Q. Was there any other function that you performed

25 with regard to the preparation of this paragraph that we
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Page 86 Page 88 ,
1 have been talking about? 1 A, Yes. :
2 A. Reviewing it, saying that the language was 2 Q. Sobefore the SRBA existed -- what time period i
3 acceptable to me. 3 are you describing in that sentence? ;
4 Q. And that is it? 4 A. Tknow for certain, in what I will call the ]
5 A. Well, as -- yes. [didn't-- 5 Payette Adjudication, this practice was followed of §
6 Q. In addition -- 6 putting diversion volumes on water rights from ground i
7 A. - write the words. 7 water sources, H
8 Q. [amjust trying to clarify. 8 Q. For irrigation purposes? i
9 A Yes. 9 A. For irrigation purposes, for domestic purposes, :
10 Q. In terms of the first sentence of the 10 and for commercial water use. !
11 paragraph, it states, quote, "In sum, for longer than 11 Q. How about for municipal purposes?
12 the SRBA has existed, IDWR has included a diversion 12 A. I'would be surprised. I don't know in the — I 5
13 volume to ground water recommendations, including those | 13 don't recall, in the Payette Adjudication, if municipal E
14 based on old licenses and decrees," end quote. Did I 14 purposes had a diversion volume, 2
15 read that somewhat correctly, except for my stambling? 15 Q. What about surface water rights? Did they have
16 A. Yes. That's what I read. 16 diversion volumes? g
17 Q. Now, I would ask you to explain for me what 17 A. Not unless, through a prior administrative i
18 this sentence means, by the tenn "diversion volume to 18 proceeding, those water rights had volumes on them — %
19 ground water recommendations." 19  diversion volumes. :
20 A, What I intended there is in concert with 20 Q. And when did the Payette Adjudication take a
21  earlier testimony about the Claims Investigation 21 place? i
22 Handbook related to specific water uses and applying 22 A. Theanalogous commencement order — pardon me
23  diversion -- annual diversion volumes to those 23 meif 'm - [ wasn't here in 1969. At any rate, the i
24 recommendations. 24  Payette Adjudication was commenced by order of the court |;
25 Q. And that would apply with respect to the 513 25 in 1969; and the report was submitted in 1979 to the %
Page 87 Page 89
1 acre feet per year that is recommended on the water 1 court as a proposed finding of water righs.
2 right that is subject to this subcase? 2 Q. Soatleastin 1979, the Department of Water
3 A. Specifically to 63-3174, yes. 3 Resources did what you have described with respect to
4 Q. Allright. Now, the sentence then goes on to 4 the annual diversion volume for those rights in the
5 say,"... including those based on old licenses and 5 Payette Adjudication?
6 decrees." Can you explain to me what is meant by "old 6 A Yes
7 licenses and decrees" in the context of that sentence? 7 Q. Any other adjudications where this was the
8 First of all, how old? 8 procedure that the Department used?
9 A. In another part of Exhibit 1, it is indicated 9 A. There were other adjudications. I couldn't
10 that the mid 1970s was the change in practice by the 10 say, today, which ones.
11" Department. So licenses issued in the 1960s, 1950s for | 11 Q. Well, you said there were other adjudications;
12 ground water for irrigation purposes, specifically, did 12 and my question was where this procedure was used by the |
13 nothave volumes, as I have found any, on the face of 13 Department. So is your response to that question that
14 them -- diversion -- annual diversion volumes on the 14 this procedure was used by the Department in other
15 face of the water right license or decree. 15 adjudications? Is that your answer?
16 Q. And you are restricting your comment just to 16 A, Myanswer is that I do not know if it was used
17 ground water irrigation rights; is that correct? 17 in the other adjudications.
18 A. I'mmore confident of that area. Going outside 18 Q. Thank you for that clarification, The next
19 ofit for other water uses, I suspect not but I don't - 19 sentence in that paragraph starts with, quote, "To
20 I hesitate to -- I don't know. 20 belatedly challenge this long-established
21 Q. SoifI understand the sentence correctly, it 21 practice .. ." Do you see where I am reading?
22 is saying that, before the SRBA existed, the Department |22 A. Yes.
23  of Water Resources has included diversion volume on 23 Q. Firstof all, can you tell me what is meant by
24 ground water recommendations, even for old licenses and | 24 “belatedly challenged"?
25 old decrees; is that correct? 25

A. Tomy knowledge, the practice the Department
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Page 90

Page 92 |3

1 has executed in the Snake River Basin Adjudication for 1 A. No, no. %
2 older licenses and decrees has not been challenged in 2 Q. Allright. Tum to page 8, if you would, i
3 the way that this subcase is challenging the practice. 3 Mr. Shaff. In the fourth line from the bottom of that i
4 Q. But with regard to Mr. Tlucek's water right, 4 paragraph we have been talking about, it says, quote, :
5 the challenge to this practice was presented in a timely 5 "Annual volume is part of the quantity element," end i
6 fashion; is that correct? 6 quote. Do you see that? 2
7 A. Oh, yes. But what is meant by challenging the 7 A. Yes. :
8 long-established practice - there are many other 8 Q. Then it says, “See I.C. Sections 42-1409(c)(i), i
9 recommendations similar in nature -- irrigation, ground 9 1411(2)(c);" and then it has an IDAPA reference which I g
10 water resource, no diversion volume on the license or 10 won't read because it is too long and is not relevant
11  the decree -- and the Department recommending a 11 for my question. i
12 diversion volume. 12 In terms of the citations, except for the IDAPA E
13 Q. So- 13 reference, Mr. Shaff, did you play any role in the
14 A. No objections and hundreds of partial decrees 14 preparation of the citations to the Idaho Code Sections g
15 issued. 15 with regard to that sentence?
16 Q. What you are saying is that no one, to date, in 16 A. [am familiar, in general, with those Code
17 the adjudication process has objected to this elementon | 17 Sections. I have a section of that Code in my office.
18 a water right of this nature previously? 18 Q. Okay.
19 A. Correct. 19 A Iread it from time to time, as it's necessary.
20 Q. Allrght. And would you explain to me how 20 Q. Anddid you assist in the drafting of this
21 this challenge could affect hundreds of recommendations, [ 21 portion of the Exhibit 1 report that contains that
22 some of which have already been partially decreed? That | 22 sentence and those Code Section references?
23 is what the statement says, does it not? 23 A. Yes.
24 A, Yes. 24 Q. Idaho Code Section 42-1409 deals with the i
25 Q. How could that be? 25 notice of claim?
Page 91 Page 93
1 A. You are asking for speculation on how other 1 A, Yes. :
2 subcases might proceed. 2 Q. And Idaho Code Section 42-1411 deals with the -
3 Q. No. Iam asking you to explain what you mean 3 report of the Director; is that correct?
4 Dby this sentence. I mean, you said you agree with 4 A. May [ see your Code, please, to make sure?
5 everything in this report. 5 Q. T'will show it to you. Iwill show it to you.
6 A. There could be motions to set aside partial 6 Itis right there,
7 decrees to have the element diversion volume removed and | 7 A. Thank you.
8 motions for late objections for those that are still 8 Q. Yes.
9 pending, the 6,000 or so still in the objection period 9 A. I'm never sure of the Code Section, one -
10  yet, and follow suit with the precedence, if you will. 10 Q. Is that correct?
1 Q. Mr. Shaff, you are not an attorney, are you? 11 A. — part from another.
12 A. No. 12 Q. Sure, Isthat correct?
13 Q. And in terms of the adjudication process, are 13 A. Yes,
14 you aware of other issues that have been raised by 14 Q. Interms of the reference in Exhibit , page 8,
15 parties in the adjudication that have prompted motions 15 to 42-1411(2)(c) -- you can review this, I w1ll hand it
16 for late objections? 16 to you in a minute. Is there anything in (2)(c) that
17 A, Idon'trecall any. 17 requires the Department to describe the quantity of a
18 Q. Youdo not recall any other circumstance in the 18  ground water right for irrigation purposes with an
19 Snake River Basin Adjudication where other partieshave | 19 annual volume of diversion?
20 filed motions for late objections? 20  A. Yes. Ibelieve it does.
21 A. Icould not — I cannot recall others. I 21 Q. Would you read the portion that says that
22 believe there were. 1 do not know the nature or the 22 annual volume of diversion is required for ground water
23 subcases in which it occurred. 23  imigation water rights? That was my question. Just
24 Q. Allright. Is that something you follow? Do 24 readit,
25 you follow how many late objection motions are filed? 25

A. In paragraph (c)?

24 (Pages 90 to 93)
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Page 94

Page 96

1 Q. Yes. 1 A. Yes. i ;
2 A. The pertinent part is; . . . or annual volume 2 Q. For example, on page 10, [ believe -- let me i
3 ofdiversion of water for use . . . in acre feet per 3 double-check here -- no. It is not on page 10. I'm 5
4 year..." Ileftout the words "for use or storage." 4 sorry. Let me find it here. Itis on page 8 on the i
5 Q. Does it say anything about -- 5 document you have. ;
6 A. Iread that it's one or the other in acre feet 6 A. I'mon page 8. i
7 per year. 7 Q. ltisitem (g). It says, "Amount of Water i
8 Q. Does it say anything about ground water 8 Claimed™ ;
9 irrigation rights there? 9 A. Yes.
10 A. No. 10 Q. Can you tell me, based upon your review of that i
11 Q. Does it say anything about surface water 11 particular section, whether or not that is one of the
12 irrigation rights in that subsection? 12 rules that has been adopted by the Idaho Legislature?
13 A. No. 13 A. Given the date I see, on (g), page 8, I'm
14 Q. Does it say anything about municipal water 14 confident that rule had previously existed and was i
15 rights in that subsection? 15 adopted by the Legislature. i
16 A. No, it does not. 16 Q. By that, I would assume that any other 3
17 Q. Does it say anything about hydropower water 17 reference to sections of the rules that have "(7-1-93)," |
18 rights in that section? 18 that parenthetical, would have the same status; that is,
19 A. No, it does not. 19  they have been adopted by the Legislature?
20 Q. Thank you. I would like to hand you what has 20 A. Yes.
21 been marked as Exhibit 2, Mr. Shaff. Mr. Shaff, I would | 21 Q. Would you read the language of paragraph (g) on
22 like you to look at that document that has been marked | 22 page 8 of Exhibit 27 i
23 Exhibit No. 2, if you would, please. Tell me if youcan |23 A. Twill begin with (g). "Amount of Water
24 identify it. 24 Claimed. The total amount of water claimed shall be
25 A. Yes. These are -- Exhibit No. 2 is the 25 listed at item seven (7) of the form. The total amount
Page 95 Page 97
I Department of Water Resources Proposed Rules —- 1 of water claimed shall not exceed the total of the
2 Adjudication Rules. 2 amounts listed at item six (6) of the form, or the total
3 Q. Did you say "Proposed Rules"? 3 diversion capacity of the diversion system, whichever is
4 A. Yes. "Proposed" in the context that it's been 4 less," period. End of item (g).
5. submitted to the Department of Administration but it has | 5 Q. Then it has, at the end of the line,
6 not been provided to the Idaho Legislature for final 6 "(7-1-93)"
7 adoption. . 7 A. Yes,sir,
8 The Director has adopted them on a temporary 8 Q. Now, can you tell me what the reference to item
9 basis. I may not have the Administrative Practices Act 9 seven of the form describes?
10 verbatim and precise, but the next step is adopting them |10 A. The elements on the claim form are numbered.
11 by the Idaho Legislature. 11 And seven is the total quantity claimed for the water
12 Q. So that is your understanding? 12 uses claimed.
13 A. These Adjudication Rules are in effect. 13 Q. And look at Exhibit No. 1, again, if you would,
14 Q. Your understanding is that they are in effect, 14 please. Turn to the document that is attached as
15 as far as the Department is concerned; is that right? 15 Exhibit 1 to Exhibit 1. If you could, turn to that.
16 A. Yes, 16 A Yes.
17 Q. But your understanding is they have not been 17 Q. Would you tell me if you can identify that
18 adopted by the Idaho Legislature? 18 document?
19 A. This set of rules. There is an existing set of 19 A, This document appears as the water right -- the
20 rules, same number, existing, adopted by the 20 amended water right claim for 63-03174.
21 Legislature. 21 Q. Is this a form that is generated by the
22 Q. But you are talking about — 22 Department of Water Resources -~ not as filled out but
23 A. This replaces those rules. 23 the blank form?
24 Q. Fine. Now, there are certain section 24 A. This form is similar to the Department's blank
25 references in that document which have dates by them? |25

Deposition of Donald V. Shaff
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Thank you. Item (f)(iii), do you see that,

Deposition of Donald V, Shaff

l’_ Page 98 Page 100 ;
1 Exhibit I are the same as on the blank claim form. The | 1 starting with, "The amount of water claimed . . ."? i
2 information or element submitted in this claim, I'm 2 A. Yes. i
3 concluding, was done in the Agency, in data -- data 3 Q. Can you read that to me? Quote it exactly into [}
4 cnfry into a database and then a report or claim form 4 the record, please. ;
5 was generated from that activity. 5 A. Beginning at (f)(iii): "The amount of water !
6 Q. How do you conclude that, sir? 6 claimed for each purpose for which water is claimed [}
7 A. The appearance of the paper. 7 shall not exceed the amount of water beneficially used ]
8 Q. Okay. 8  for the purpose claimed, and the period of use for each i
9 A. There are — if I could expand? 9  purpose claimed shall not exceed the period in which  §

10 Q. Sure. 10 water is beneficially used for the purpose claimed," :
Il A. There are other service providers who have 11 period. "(7-1-93)." ;
12 duplicated or, nearly so, a similar appearance in the 12 Q. Thank you. Would you read item (f)(iv),
13 documents that are submitted by claimants. 'm 13 please? ;
14 confident this form was generated in the Agency's 14 A Item (f)(iv): "The amount of water diverted '
15 office. 15 shall be listed in cfs, and the amount of water stored
16 Q. By "this form," do you mean Exhibit 1? 16 shall be listed in af per annum," period. Again, %
17 A. Exhibit I of Exhibit 1. 17 "(7-1-93)."
18 Q. Allright. And the item seven on the first 18 Q. Inthose two items, (f)(iii) and (f)(iv), the
19 page of Exhibit 1 to Exhibit 1, is that the same item 19 reference to "(7-1-93)," as you indicated before,
20 seven that is identified in item (g) on page 8 of 20  confirms that these two portions of the Adjudication
21 Exhibit2? 21  Rules were adopted in 1993; is that correct - or were :
22 A, Yes,itis. . 22  in effect and adopted by the Legislature instead?
23 Q. So the reference, "The total amount of water 23 That's what you testified about? g
24  claimed shall be listed at item seven (7) of the form," |24 A. Yes. Characterizing it in the latter phrase is
25 is the same seven that is on Exhibit 1 to Exhibit 1; 25 consistent with my knowledge.
Page 99 Page 101
1 comect? 1 Q. Exactly. Exactly. Is there anything in either
2 A, Yes. 2 one of those two sections that specifies that the amount
3 Q. Can you tell me on Exhibit I to Exhibit 1 where 3 of water claimed has to be claimed, including an annual
4 it says that annual diversion volume has to be listed on 4 diversion volume, unless it is a storage water right?
5 theclaim? 5 A. Annual diversion volume is not a part of either
6 A. The form does not instruct as to the 6 one of those rules -- '
7 information to place on the form. 7 Q. Thank you. Now, Mr. Shaff --
8 Q. 8o are you saying there is nothing on the form 8 A. -- ds written,
9 to require that annual diversion volume be listed? 9  Q Well, that is what we have to pay attention to,
10 A. There is space on the form to put -- to write 10 what is in writing. With regard to Exhibit 2, are you
11  or otherwise put the annual diversion volume. 11 aware of any other rules adopted by the Department of
12 Q. Well, that is true of lots of information, as 12 Water Resources with respect to adjudication procedures?
13 well? 13 By "rules," [ mean rules adopted pursuant to the
14 A. Yes. 14 Administrative Procedures Act.
15 Q. There is no information on the form, itself, 15 A. No.
16 though, that says "annual diversion volume" under "total | 16 MR. CAMPBELL: Thank you. That is all I have.
17 quality appropriated," under item seven, though, is 17 THE WITNESS: Are we off the record?
18 there? 18 MR. BAXTER: We aren't quite yet,
19 A. You are correct. 19 THE WITNESS: Oh, okay.
20 Q. Turn to page 8 of Exhibit 2, if you would, 20 MR. BAXTER: I wanted to ask a couple of
21 Mr. Shaff. Do you have that document? 21 follow-up questions with regards to that, Mr. Shaff,
22 A. Page8? 22 MR. CAMPBELL: To which I will lodge my
23 Q. Yes. 23 continuing objection, based upon my objection at the
24 A. Yes. 24  beginning of this proceeding.
25 Q. 25 MR. BAXTER: Excellent.
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Page 162

Page (04

1 EXAMINATION 1 A. Tthink -- well, the -- [ will pick out of the
2 MR. BAXTER: 2 first paragraph on page 6 of Exhibit 1, Reading,
3 Q. Mr. Shaff, I am going to hand you -- or, 3 "Moreover, annual volume descriptors further define the
4 Mr. Shaff, earlier, you were asked to read into the 4 right, helping to settle the matter for future
S record a little bit from -- I think it was Idaho Code 5 administration," period, end of sentence.
6 42-1411. 6 Q. Iam just going to take a second to review some
7 If my recollection is correct, it was 7 of my notes here real quick.
8  subsection (2) of that section and, in particular, sub 8 A. In the same paragraph, if I can continue --
9 (c)under there. Iam going to hand you - could you 9 Q. Okay.
10 take a look back at subsection (c) under 42-1411? So |10 A, Reading, "Quantifying volume associated with
11 thatis 42-1411(2)(c). 11 each ground water right allows IDWR to consider and
12 A. I'm there, 12 administer the impact of existing (and future) rights
i3 Q. Particularly, at the end of that, you read into 13 onan aquifer." :
14 the record the part -- if [ am correct, it says - I 14 Q. So, Mr. Shaff, you did not type out ail of this
15 can't remember exactly what part you started with. Just | 15 document?
16  for the sake of this, let's start back at the beginning. 16  A. No,Idid not.
17 I will read it here. 17 Q. Butto your understanding, is this the position
18 "The quantity of water used describing the rate 18  of the Department? Does this document fairly
19  of water diversion or, in the case of an instream flow 19 characterize the position of the Department with regards
20 right, the rate of water flow in cubic feet per second 20  to whether or not an annual volume should be listed on a
21  orannual volume of diversion of water for use . . ." 21 water right?
22 I believe you indicated that you were leaving 22 A. Icommunicated in the meetings I described
23 out the term -- or you jumped over "or storage." 23 earlier that these were concepts I wanted in this
24 And then it starts again -- or you started 24  Supplemental Director's Report.
25 again with, “. . . in acre feet per year..." Thatis 25 Q. And, you know, I realized, actually, in my
Page 103 Page 105
1 where you stopped. Is there any remaining language of | 1 speaking there, I used the word "annual volume." What
2 that Code Section? 2 would be the more appropriate -
3 A. Yes. 3 A. "Annual diversion volume" is more typically
4 Q. And, Mr. Shaff, could you please read that into 4 used to describe the annual maximum, the annual
5 therecord? 5 diversion volume a water right has for use.
6 A. IfT may, for clarity, I am going to begin at 6 Q. And that does not change the answer to your
7 mid sentence, ". .. or annual volume of diversion of 7 _previous question about -- I apologize for my misuse of |
8  water for use or storage in acre feet per year as 8 the term. This is the Department's understanding - f
9 necessary for the proper administration of the water 9 A. No.
10 right;" end of paragraph (c). 10 MR. CAMPBELL: I will object to the question as
11 Q. Now, Mr. Shaff, jump back to Deposition Exhibit [ 11 leading.
12 No. 1. If you could, go back there. I believe it was 12 THE WITNESS: Mr, Campbell and I did an
13 onpage 6. This page talks about the policy reasons 13 interchange earlier today relative to the use of "annual
14 behind putting a volume limit on the water right; is 14 volume" and "annual diversion volume." 1 interpreted
15  that correct? 15 your use of the words in the same parallel fashion.
16 A. Scanning through it, yes, sir. 16 MR. BAXTER: Thank you. No further questions. j
17 Q. So would it be fair to characterize the 17
18 Department's position as it is necessary for proper 18 FURTHER EXAMINATION
19 administration for ground water rights to have volumes |19 BY MR. CAMPBELL:
20 listed on them? 20 Q. Ijusthave some follow-up on those areas. Mr.
21 MR. CAMPBELL: Iwill object. The questionis |21 Shaff, going back to the sentence that you identified on
22 leading. It puts, you know, the answer before the 22 page 6 of Exhibit 1, it says, quote, "Quantifying volume |
23  witness. 23 associated with each ground water right allows IDWR to |;
24 BY MR. BAXTER: 24 consider and administer the impact of existing (and
25 25

Q. Go ahead and answer, Mr. Shaff.

future) rights on an aquifer;" is that correct? Is that
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Page 106

Page 108

Q. My question, though, is the Department could

1 what that says? 1 calculate the maximum annuat volume -- I am not talking
2 A. Youreadit as I do. 2 about annual diversion volume now. [ am talking about
3 Q. Now, what is the rationale for the Department 3 the maximum annual volume which could be diverted under |
4 to consider and administer the impact of future rights 4 this water right, as reflected in footnote 5; correct? '
5 onanaquifer, based upon an annual diversion volume 5 A. The facts as I know them -- the 903 acre feet
6 imposed upon this water right, 63-3174? 6  per year would be what [ would call an enlargement of
7 A. The annual diversion volume would describe the 7 this water right.
8 maximum diversion of water that could be exercised under | 8 Q. But I am not asking you whether or not you
9 this water right. 9 think it is an enlargement or not. I am asking you: Is
10 Considering the application for a new 10  the calculation contained in footnote 5 accurate or not?
11 withdrawal would be factoring the — the Department has 11 A. Yes. It's accurate.
12 knowledge of the probable extent of the water supply 12 Q. So the Department can calculate the annual
13 available and whether there is, then, unappropriated 13 volume of water that could be generated under this water
14  water available for a new appropriation. Without a 14 right without the annual diversion volume limitation
15 diversion volume, the extent of the existing water 15 that has been imposed in the recommendation; correct --
16 rights becomes uncertain, 16 because you did it right there in footnote 57
17 Q. Say that last statement again. 17 A. 1stand by what is written in footnote 5.
18 A. Tsaid, the extent of the existing water rights 18 Q. Thank you. Now, turn to the other portion of
19 and the diversion volume of those water rights becomes 19 page 6 of Exhibit 1 that you described to Mr. Baxter,
20 uncertain. 20 the sentence that says, "Moreover, annual volume
21 Q. Why does it become uncertain? 21 descriptors further define the right, helping to settle
22 A. Because, without a diversion volume on a 22  the matter for future administration," Do you see that
23" consumptive water right, imrigation is deemed 23 portion? '
24 consumptive water lost to the water system. 24 A. Yes.
25 Then the argument by the holder of a water 25 Q. Now, what do you mean by "annual volume
Page 107 Page 109 {5
1 right could argue that it was some other number, that 1 descriptors"? Is that the term "acre feet per annum" or
2 it's greater than, perhaps, in this case, the 513 acre 2 "per year"?
3 feet we have recommended. 3 A. Yes. Annual diversion volume.
4 Q. Well, in fact, under footnote 5 on page 6, it 4 Q. Is there another type of descriptor for "annual
5 canbe 903 acre feet per year, in terms of a calculation 5 diversion volume"?
6 of a quantity? 6 A. Thave heard them described as field, headgate
7 A. Yes, 7 volumes. . ’
8 Q. So the Department of Water Resources would be | 8 Q. Well, I am asking what this phrase means. Is
9 able to calculate the maximum quantity that could be 9 this phrase —-
10  diverted if there were no annual diversion volume 10 A Tlintended, by that phrase, to mean annual
11 limitation placed upon the water right; correct? 11 diversion volume.
12 A. The Department would know, at a maximum, that | 12 Q. So acre feet per year?
13 the water right could be 903 acre feet per year, I3 A, Acre feet per year.
14 Q. If the water right were one that could be 14 Q. And you are saying that that further defines
15 exercised every day of the year; correct? Oh, [ am 15 the right. What do you mean, exactly, by "further
16 sorry. This is based upon 246 days? 16 defines the right"?
17 A. Yes. 17 A. I'would contrast footnote 5, the 903 acre feet
18 Q. Allright. So in reality, the Department would 18  per year, with the 513 acre feet per year we have :
19 know the maximum amount of water that could be 19 recommended. The 513 acre feet per year further defines {i
20 exercised, even if the Department did not impose an 20 the water right. ]
21 annual volume diversion limit; correct? 21 Q. Well, it could mean, in actuality, that it
22 A Atthe time the administrative action was 22 further limits the exercise of the water right? Is that
23 taking in the future, that may be the presumption the 23 not correct?
24  Agency staff would take. 24 A No.

25

Q. No? Is that your testimony?
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Page 110

Page 112 |i

] A. Would you — the 513 acre feet per year, in my 1 simple fashion, This particular water right, 63-3174, |
2 opinion, defines the extent of beneficial use that Water | 2 was approved by the Department of Water Resources with a ;
3 Right 63-3174 has been put to beneficial use. 3 license in 1967. When that license was issued by the H
4 Q. And what do you base that upon, Mr, Shaff? 4 Department of Water Resources, it did not have an annual |3
5 A. The extent of number of acres irrigated, the 5 volume limitation. Okay? i
6 location that it's irrigated, the temperature, the 6  A. Do you have a copy of that license? i
7 freeze periods, and the temperature and wind factors, 7 Q. [Ithink there is a copy of the license, i
8 the weather factors in the area where the crops are 8 actually, in this document. i
9 grown 9 A Tthink you're -- it's at Exhibit 4 of Exhibit i
10 Q. And have you conducted an evaluation of ali of | 10 1. Thank you. It was issued in 1967. Previously, [ i
11 those factors for this particular water right? 11 said I did not sce annual diversion of water on the
12 MR. BAXTER: Iam just going to object hereto |12 water right license.
13 the relevancy. Mr. Campbell, I believe you have 13 Q. Andis it on that document? Is an annual :
14 withdrawn your objection in this matter as to the actual | 14 diversion volume on this license? i
15 calculation of the volume. 15  A. No,sir. Itisnot. |
16 MR. CAMPBELL: Iam not worried about the 16 Q. Soas faras the Department was concemed, when -
17 calculation. Iam worried about what he is saying here | 17 it issued this license -- annual diversion volume was
18 that this does not further restrict the water right. 18  not a valid descriptor of the use of the water right; is
19 Now, he said this does not -- 19  that correct? i
20 MR. BAXTER: I think you mischaracterized his |20  A. Idon't know that,
21 testimony there. 21 Q. Letme ask it this way then. Does the
22 MR.CAMPBELL: This does not -- I did not 22 Department of Water Resources put all of the elements of
23 mischaracterize it. If you had been listening, 23 water rights on licenses it issues?
24 Mr. Baxter, you would have heard it. He said thatthe |24 ~ A. Where those elements are consistent with the
25 limitation of 513 acre feet per annum, per year, does 25 beneficial use occurring in 1987, the same elements are
Page 111 Page 113 §i
1 not further restrict the water right. 1 carried forward in the Department's recommendation.
2 Now, I am entitled to inquire as to why he has 2 Q. Well, that is not my question, Mr. Shaff.
3 made that conclusion. He has said it is based upon 3 I would move to strike his answer because it is
4 climate, type of land, et cetera, 4 non-responsive.
5 THE WITNESS: Type of land doesn't have 5 Mr. Shaff, my question is: When the Department
6 anything to do with it. 6 issues licenses for water rights, does it list all of
7 BY MR. CAMPBELL: 7 the elements of the water right when it issues the
8 Q. Well, fine. Whatever you said. What [ am 8 license? Yes or no?
9 asking youis: Did you make any of those calculations 9 A. The licenses issued -- you are asking me to
10  for this water right? 10 respond to a practice and the law existing in 1967 that
11 A. Ididnot, 11 Idon't have any knowledge of,
12 Q. Now, can you tell me whether or not a water 12 Q. No. Ididn't ask about 1967. Isaid: When
13 right with a 513 acre feet per annum annual diversion 13 the Department issues licenses, right now, today, does
14 volume descriptor, to use your term, would be able to 14 it issue all of the elements of a water right on the
15  withdraw or divert the same quantity of water as 15 license?
16 compared to an annual volume description of 903 acre 16 A, Yes, it does,
17 feet per year? 17 Q. And has that practice been in place for some
18 A. Were 903 acre feet per year diverted on the -- 18 time, as far as you know?
19 referring to Exhibit 2 of Exhibit 1 for the Director's 19 A, Yes,sir.
20 Report of 63-3174 for the 114 acres shown in the 20 Q. Hasit been in place as the practice of the .
21 recommendation, the 903 acre feet per annum diverted 21 Department since you started working for the Department
22 would exceed what has been placed to beneficial use and |22 in 19767
23 would, therefore, be a wasting of the ground water 23 A. Yes, it has,
24 resource. . 24 Q. Isthere anything for you to think or assume
25 Q. Well, let me try to ask the question in a more 25

that that would not have been the practice in 1967 when
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Page 114 Page {16 |
I the License and Certificate of Water Right for this I municipal water uses. The definition may include J
2 water right was issued? 2 irrigation. :
3 A, Mr. Jack Bennett, at the time this license was 3 I am convinced there are some water rights for 1
4 issued in 1967, issued this license, as it says on the 4  municipal use within the Snake River Basin Adjudication [}
5 document, as provided by the laws of Idaho at that time. | 5 that, at this time, do not use the municipal potable %
6 Q. So your answer is, no, there is nothing to 6 water supply to irrigate parks and ball fields with that i
7 suggest to you that the Department did not list alt of 7 water supply. May somebody irrigate their lawn with the ?
8 the elements of the water rights on this license? 8 potable water? Yes, they may. Ido. %
9 MR. BAXTER: 1am going to object. I don't 9 Q. So that is irrigation; right? !
10 think -- you just restated his answer, and I don't think 10 A. Itisirrgation. Yes, sir.
11  that was exactly what he said. 11 Q. And that is the same type of irrigation that is
12 MR. CAMPBELL: It was a question. [ am asking |12 used under a ground water right for irrigation purposes;
13 ifthat is his testimony. 13 comrect? i
14 THE WITNESS: Rephrase the question or restate | 14 A. Right.
15 it 15 Q. Mr. Shaff, Exhibit I to Exhibit No. I isa
16 BY MR. CAMPBELL: 16 document that has 2 line item which is one of the
17 Q. Is your testimony thatin 1967 -- 17 Department's forms that you indicated was generated
18 A. Would you mind asking a question? 18 through your process. It has Item 8§, total consumptive
19 Q. Iam trying to ask a question. 19 use.
20 A. Okay. 20 MR. BAXTER: Now, Scott, I don't think I
21 Q. Allright. In 1967 when this License and 21 addressed this issue on my previous questioning,
22 Certificate of Water Right was issued, is there anything | 22 MR. CAMPBELL: It doesn't matter. He just i
23 that you know, based upon your thirty years of 23 talked about the most consumptive type of water right, |
24 experience working with the Department of Water 24 and I want to explore that issue.
25 Resources, that, when this license was issued, Exhibit 25 MR BAXTER: Well, I think that talking about
Page L15 Page 117 §i
1 4, the Department did not list all of the elements of 1 what is a consumptive water right ~-
2 the water right when it issued the license? 2 MR. CAMPBELL: Look, are you going to instruct
3 A. The Agency issued the license according to the 3 him not to answer? If you are going to do that, go
4 laws existing in 1967, listing all of the elements that 4 ahead. Iam going to ask the question. i
5 it was required to show on a license issued in 1967, 5 MR, BAXTER: Iam just wondering how long I am [}
6 Q. Thank you. Tum to page 6, again, that same 6 going to be here today. Are we going to keep jumping
7 sentence that says, quote, "Moreover, annual volume 7 back and forth?
8 descriptors further define the right, helping to settle 8 MR. CAMPBELL: No. We are not going to keep
9  the matter for future administration," end quote. What 9 jumping back and forth. The longer we argue about this,
10 do you mean by the term "settle the matter"? 10 the longer it is going to take. I am goingto ask a
1L A. Again, the Agency would have precise knowledge | 11  question. If you want to object, you can object. If
12 of the maximum annual diversion volumes for the most | 12 you want to instruct him not to answer, then do that. i
13 presently consumptive water rights in this State. 13 Q. Mr. Shaff, with respect to the document [ just 1
14 Q. Well, I am confused by that answer. You 14 identified, Item 8 says, "Total Consumptive Use." Is =
15 indicated that municipal water rights do not have an 15 that one of the elements of a water right, today, in the
16 annual diversion volume in the recommendations unless {16 State of Idaho?
17 they had that element in licenses; is that correct? 17 A. Consumptive use is not one of the elements we
18 A. Correct. 18 recommend in the Snake River Basin Adjudication.
19 Q. And municipal water rights include irrigation; 19 Q. Whyisiton that form then? This is a claim;
20 comect? 20 is that not correct?
21 A. They may. 21 A. Ibelieve the notice of claim rules, in 1989,
22 Q. Do you know of any municipal water right that 22 said that a claimant will indicate the total consumptive
23 does not include irrigation as an authorized purpose 23 use of the water right.
24  under the right? 24 Q. Now, by "rules," do you mean the statutes? Do
25 A. Tbelieve the statutes provide a description of 25 you mean the Adjudication?
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A. No. The Adjudication Rules existing.

Q. And now they do not require that? Is that what
you are suggesting?

A. T would have to look at the rules to see that.

I am testifying we do not recommend the element
consumptive use in the Snake River Basin Adjudication.

Q. And that is for any water rights; is that
correct?

A. Correct.

Q. Did the Department at any time recommend the
annual total consumptive use for recommendations of
water rights in the Adjudication?

A. The first three reports in the Snake River
Basin Adjudication may have had consumptive use. |
don't specifically recall,

Q. So things changed as the Adjudication
proceeded?

A, Yes,sir.

MR. CAMPBELL: That is all I have.
MR. BAXTER: Nothing further from me.
(Off-the-record discussion.)
MR. CAMPBELL: We are back on the record with
M. Shaff. We were discussing the possibility of taking
M. Carter Fritschle's deposition. The question was
raised as to whether or not that was necessary, Mr.

OO0~ QN A BN

Page 120 |4

CERTIFICATE

i
i
1, LORI A. PULSIFER, Certified Shorthand f
Reporter, do hereby certify that; i
The foregoing proceedings were taken before i
me, at which time the witness was placed under oath; g
The testimony and all objections made were
recorded stenographically by me and were thereafter i
transcribed by me; i
The foregoing is a true and correct record to :
the best of my skill and ability; and i
Pursuant to request, notification was provided
that the deposition is available for review and g
signature; and £
I am not a relative or an employee of any
attorney, nor am I financially interested in the action.
I have hereunto set my hand and seal this 1st
day of November 2007,

LORI A. PULSIFER, CSR, RMR, CRR
Certified Shorthand Reporter
Idaho Certificate 354
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Shaff suggested we go back on the record.

Do you have some clarification you can provide,
Mr. Shaff, as to Mr. Fritschle's involvement?

THE WITNESS: Mr. Fritschle did not participate
in the meeting I described to prepare Bxhibit No. 1. He
was — he read it and signed it. That is the extent of
his involvement, if you will, in preparing Exhibit 1.

MR. BAXTER: Iam just questioning the value of
having Carter come in and talk about his limited
participation. If you insist upon it, we are more than
happy to provide Carter. I am just indicating to you
that it might be a waste of your time, as well as ours.

MR. CAMPBELL: Well, since we are discussing it
on the record, I will ask Mr, Shaff.

Do you know, Mr. Shaff, if Carter Fritschle had
any conversations with any of the individuals who were
preparing this report at or before the time you signed
the report that is Exhibit No. 1?

THE WITNESS: No. I couldn't swear he did not.

MR. CAMPBELL: You don't know?

THE WITNESS: No. .

MR. CAMPBELL: Well, I will want to take his
deposition then. Thanks.

(Deposition adjourned at 2:42 p.m.)
(Signature requested.)

Deposition of Donald V. Shaff
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA, )

) Subcase No.
Cage No. 39576. ) 63-03174
)
)

FI e ST AT

DEPOSITION OF JAN GROVER SHURTE

Law Offices of E
Moffatt, Thomas, Barrett, Rock & Fields, Chartered i
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702
Monday, November 26, 2007
Beginning at 8:57 o'clock a.m.

QnA COURT REPORTING
Lori A. Pulgifer, CSR, RMR, CRR
Idaho Certificate No. 354
PMB 219, 111 Broadway, Suite 133
Boise, Idaho 83702-7200
_E-mail: re?ltimeqna@msn.com
(ELECTRONIC COPY) Telephone: (208) 484-6309
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Deposition of Jan Grover Shurte

Page2 Page 4 |}
! NREARANEEE 1 THIS DEPOSITION was taken on behalf of JerryL. E
3 FOR JERRY L. TLUCECK and MARY LOU T1LUCECK: 2 Tlucek and Mary Lou Tlucek on Monday, the 26th day of
: it 3 November 2007, at the offices of Moffatt, Thomas, i
; Mom.gg’:mgm T.ROCK & 4  Barrett, Rock & Fields, Chartered, 101 South Capitol ;
104 South Capitol Boulevard 5 Boulevard, 10th Floor, Boise, [daho 83702, before LoriA. Ii
§ T $70% 6 Pulsifer, Court Reporter and Notary Public within andfor [}
7 ;::wa(gg;‘)]g;fsm" 7 the State of Idaho, to be used in an action pending in §
8 Eomail: sle@moffattcom 8  the District Court of the Fifth Judicial District of the
O R R T 9 State of Idaho, in and for the County of Twin Falls,said
10 Mr. Gaick L. Buter o 10 cause being Subcase No. 63-03174 in saidcourt. i
n ome OF THE ATTORNEY GENERAL 11 The following testimony was adduced, to wit: i
Natural Resources Dl'{isiun 12 LA R
12 Water Rosources Section i
12 Eaat Prout Seeer. 13 JAN GROVER SHURTE, i
i Boise, daho §3720.0098 14 having been first duly sworn, testified as follows:
14 Phone: (208) 287-4810 15
Fax: (208) 2876700
T E-ma'l)l: gartick baxter@idwr.idalio.gov 16 EXAMINATION
17 b Amdroa L, Coutony 17 BY MR. CAMPBELL:
18 ngAggﬁEG:ﬁ%‘RNEY GENERAL i3 Q. Good momfng, Jan.
Nstural Resaurces Division 19 A. Good moming,
19 Neegoaem Scation 20 Q. Wehave met before; right?
20 Post Offfce Box 83720 21 A. Yeah
21 fm”é'é'ifé';’v‘.‘;f?g“ 22 Q. Soyou know that I am Scott Campbell; right?
Fax: (208) 287-6700 . » 23 A. Yes Ido
22 E-mail: andrea.courtney@idwr.idaho.gov = " .
£ hbh 24 Q. Have you ever had your deposition taken before,
25 25 Jan?
Page 3 Page §
1 1 A. No, I have not.
2 INDEX OF EXAMINATION 2 Q. Letme go through some procedures and rules so
3 Deponent's Name Page Number 3 that we are all on the same page. Okay?
4 JAN GROVER SHURTE 4 A. Okay.
5 Examination by Mr. Campbell . . .. ... 4 5 Q. First, I get to ask you questions and you get
g . '6] to %ive 31‘5 answers, Okay?
: ay.
8 INDEX OF EXHIBITS _
9 ExhibitNo. Description Page Marked 8 Q. Andyouranswers have to be audible; in other
10 ExhibitNo. 1 Supplemental Director's 9 words, you can't just shake your head "no" or "yes" or
Report Regarding 10 shrug your shoulders. You have to actually respond
11 Subcase No. 63-3174, 11 audibly. Do you understand?
; dated September 14, 2007 9 12 A Yes, Ido.
12 13 Q Sometimes people forget that. [ will just say,
I3 it 14 "You have to answer the question.” Okay?
14 15 A. Okay.
15 16 Q. The other thing you need to keep in mind is
16 : i
7 17 that T.am not trying to trick you with my questions.
I8 18 Sometimes I ask questions that are really confusing
19 19 because my brain doesn't work the right way or my words |
20 20 don't come out right. '
21 21 So if you do not understand the question or it
22 22 is confusing to you, just ask me to rephrase it; and I
23 23 will be glad to do that. Okay?
24 24 A, Okay. Sounds good.
25 25 Q. The other thing is Garrick or Andrea may object

A B o 1 = PV A PP PPy ) Ty o YRR e T B 2T
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Q: Right. And can you give me a general

Page 6 Page 8 5.:
I to certain questions that I ask. If they do, they are 1 description of what your duties are currently? k
2 entitled to present the objection; but unless they 2 A. My duties, as [ see them, are to supervise the
3 instruct you not to answer the question, you have to go 3 resource agents that actually put out the
4 ahead and answer the question. Okay? 4 recommendations. Ido recommendations, myself. :
5 A. Okay. 5 supervise issues that come up with how to make a :{
6 Q. Allright. And sometimes [ won't agree with 6 recommendation. !i
7 their objections and Garrick and I will go back and 7 I'supervise the clerical staff that works {
8 forth and make cach other, you know, excited and things | 8 there, how claims are filed -- just generally how the
9 will get a little bit heated and then everything will go 9  Adjudication office is ran.
10 back to normal eventuaily. Okay? 10 Q. And have those been your duties from the time i
11 A. Okay. ] 11 you started working in the Adjudication nineteen years
12 Q. The other thing you need to keep in mind is 12 ago? [
13 that everything you say is under oath. Do you 13 A. Yeah. In the Adjudication, they have been, f
14  understand? ’ 14 yes,
15 A. Yes, [ do understand that very much. 15 Q. Can you tell me what your employment experience {i
16 Q. So we want you to tell the truth. 16 was before you were hired by the Department?
17 A, Twill 17 A. TI've worked for the Department for 33 years.
18 Q. If you do not know the answer, just tell me 18 Tve worked in doing new applications. ['ve worked in
19 that Idon't want you to speculate. I don't want you 19 licensing. [ was a field examiner for proof of
20 to guess. I want you to tell me what you actually know. |20 beneficial use exams which are on new systems, for eight
21  Aliright? 21 years, before I started the Adjudication.
22 A. Okay. 22 Q. Okay.
23 Q. So with those ground rules, there is one other 23 A. 8o I have had several different jobs.
24  thing I will add. If you need to take a break, use the 24 Q. And what was your educational background before
25 restroom, if you get faint or if you want to do 25 youbecame an employee of the Department?
Page 7 Page 9
1 something like just stretch your legs, just tell us and I A. Graduating high school.
2 we will break. 2 Q. And where did you go to high school?
k| We will go off the record, and we will let you 3 A. Meridian.
4  gorun around the block or whatever your desire is. 4 Q. Interms of the case that has produced this
5 This shouldn't take too long, but it depends upon how 5 deposition, are you familiar with the water right for
6 much youknow. Okay? 6 the Tlucek Farm with the reference number of 63-31747
7 A, Okay. : 7 A. Yes, [am.
8 Q. Allright. So first off, can you tell me your 8 MR. CAMPBELL: [ would like to mark a document
9 full name? 9 here as Exhibit No. 1.
10 A. My full name is Jan Grover Shurte. 10 (Deposition Exhibit No. 1 was marked for
11 Q. And you spell your last name how? 11 identification.)
12 A. S-h-u-r-t-e. 12 BY MR. CAMPBELL:
13 Q. And, Jan, would you tell me what your 13 Q. I['would like you to review that document, Jan,
14 employment is currently? 14 and tell me when you have finished reviewing it.
15 A. I'm the Water Rights Supervisor in the 15 A, Oh,okay.
16  Adjudication Bureau for the Western Regional Office. |16 Q. You do not have to read every word. Just
17 Q. How long have you held that position? 17 familiarize yourself with it, to the extent you can tell
18 A. Let's see. Since — for about nineteen years. 18 me what it is. i
19 Fornineteen years, It's not "about." 19 A, It's a Supplemental Director's Report on the i
20 Q. So you started the position in — 20 Subcase, based on your objection, that the Department
21 A. When the Adjudication started in '88. 21 putout
22 Q. November of 19 -- 22 Q. And this relates to Subcase No. 63-3174; is
23 A. Actually, it was April of '88. A little ahead 23 that correct?
24 oftime. 24 A. Yes, it does.
25 25 Q. And that is a water right owned by the Tluceks:

3 (Pages6t0 9)
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Page 10 Page 12 [}
)
1 is that correct? 1 you either drafted or provided information to the i
2 A. Uh-huh. Itis, yes. 2 attomeys who drafted Exhibit No. 1? }
3 Q. Can you tell me whether or not you had anyrole | 3 A. No. Ibelieve they already knew. No. We §
4  in the preparation of this document, Exhibit No. 1? 4 discussed it, but they already had known about that. i
5 A. No. Idid not make the recommendation on this 5 So- H
6 one. 6 Q. About what?
7 Q. No. Iam talking about this document. 7 A. About the other issues that are in here.
8 A. O, this document? Excuse me. Yes, [ did. 8 Q. And can you identify the attorneys that you
9 Q. Can you describe that for me, please? 9 worked with to produce Exhibit No. 1?
10 A. I, basically, spoke with the attomeys 10 A. I'worked with Andrea.
11 conceming how the recommendation was made, just the | 11 Q. Andrea Courtney?
12 steps that were taken to go through the recommendation, | 12 A. Ub-huh. Andrea Courtney.
13 and what was in the claim file. That was about it. 13 Q. Anyone else?
14 Q. Did you actually prepare any portion of Exhibit | 14 A. No.
I5 No. 17 15 Q. Did you work with any paralegals of the
16 A. Let's sce. 1did--Idid — I did write out 16 Department to produce -
17 some things about -- you know, in line, They were 17 A. No, I don't believe I did, on this one.
18 rephrased in here but let me -- yes. So I guess the I8 Q. Did you see any drafts of Exhibit No. 1 before
19 answer is "yes." 19 it was finalized?
20 Q. What portions of the report did you initially 20 A. Yes, Idid.
21  draft before they were redone, as you say? 21 Q. How many?
22 A. Good-question. [ will have to read through it 22 MR. BAXTER: I am going to object to that
23  here, 23 question, based upon — it is asking for information
24 Q. That's fine. Take your time. 24  related to attorney-client-privileged communications. 1
25 A. Thank you. Part B and "Background." 25 gave you a little bit of leeway that, yes, there are
Page 11 Page 13 §
1 Q. Onpage 3? 1 some drafts out there.
2 A. Onpage 1, “Background" and part B on page 3. | 2 Getting into the number of drafts and,
3 Q. SoRoman Numeral I1? 3 specifically -- at this point in time, I am going to
4 A. Roman Numeral Il on page 1. 4 instruct the witness not to answer the question,
5 Q. II, which says "Background"? Youdrafted that | 5 MR. CAMPBELL: Well, at this point, I will
6 initially? 6 lodge a continuing objection to the participation of
7 A. Yeab, initially. ‘| 7 Mr. Baxter and Ms. Courtney in this deposition, inasmuch
-8 Q. And then page 37 8 as the Department is not a party to the Snake River '
9 A. By'drafting," I mean just by talking to them 9 Basin Adjudication.
10 about it and going through exactly what happened, you | 10 Under the Rules of Evidence and the statutes
11 know, just, you know, what it was based upon and what | 11  concerning the Adjudication, the Department is not
12 the recommendation was based upon. 12 entitled to representation by legal counsel in this
13 Q. Sois it correct in saying, then, that you 13 process. So with that -
14 actually did not create any of the words in the 14 MR. BAXTER: Mr, Campbell, may I please just
15 document, Exhibit No. 1? 15 make a statement for the record?
16 A. Tthink you could say I created some of the 16 MR. CAMPBELL: Go ahead.
17 words, yeah. 17 MR. BAXTER: Once again, the ability of the
‘18 Q. And that would be the words in Roman Numeral | 18 Department to participate in a deposition or in raising
19 IO? 19 attomey-client-privileged communication is not based
20 A. Roman Numeral IL 20 upon - or they do not rely upon a party — a person --
21 Q. And B on page 3; is that correct? 21  or a party status, I should say.
22 A. Iam just trying to make sure. Ijust want to 22 As previously stated, the Department is well
23 make sure that I don't miss something. Yes, [believe |23 within its right to defend one of its - one of the -
24 so. 24 Department's employees or the Department is well within
Q. TIs there anything else in Exhibit No. 1 which 25 its rights to have one of their attoreys defend the

4 (Pages 10 to 13)
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Page 14

Page 16

A. Don Shaff.

I Department's employees in a deposition. It is proper to 1 Q. Anyone else? E
2 raise atlomey-client-privileged objections within that 2 A. No. [don't know of anybody else. :
3 deposition. 3 Q. Do you know why Carter Fritschle signed the i
4 BY MR. CAMPBELL: 4 Supplemental Director’s Report, as opposed to Mr. Shaff? i
5 Q. Ms. Shurte, can you tell me how many drafts of 5 A. Ibelieve that Don wasn't there at the time i
6 Exhibit 1 you actually reviewed? 6 that they needed it signed to get it to the court. i
7 MR. BAXTER: Again, I just instructed the 7 Q. Did you have any communications with Mr. §
8  witness not to answer that question, Mr. Campbell. 8  Fritschle conceming that? ¢
9 MR. CAMPBELL: 1 asked her if she can tell me 9 A No,Ididnt. i

10 how many drafts she reviewed. That is not 10 Q. Can you tell me who requested that you

11 attorney-client privilege. Il participate in the preparation of selected portions of

12 MR. BAXTER: Go ahead and answer the question, {12 Exhibit No. 17

13 Jan 13 A. Andrea Courtney. [ don't know if -- I think

14 THE WITNESS: Probably, two. I would say two, 14 Nick Spencer had said something to me about it, too,

15 to the best of my recollection. 15 before. We had discussed the case because Nick was

16 BY MR. CAMPBELL.: 16 involved in the beginning,

17 Q. Who generated those drafts? 17 Q. And do you recall what they said to you on that

18 A Andrea. 18 occasion? :

19 Q. Did'you see a final version of Exhibit No. 17 19 MR. BAXTER: Iam going to object to that

20 A. Oh, yes. 20  because it's asking about specific attorney-client i

21 Q. And did that final version appear to be very 21  communications.

22 similar to the prior drafts? 22 MR. CAMPBELL: I asked her if she recalled it. i

23 MR. BAXTER: Excuse me, Mr. Campbell. Can you {23 Tdidn't ask her what it was, Garrick. !

24 restate the question, please? I missed the question. 24 THE WITNESS: You know, I really don't recall

25 25 what they said to me. ,

Page IS Page 17 |

1 BY MR. CAMPBELL: 1 BY MR. CAMPBELL:
2 Q. Did you miss the question, Jan? 2 Q. Do you have any understanding of the reason for
3 A. Well, now I'm confused because I got -- 3 the Department of Water Resources treating ground water i
4 Q. Because he said something? Was the final 4 rights differently than surface water rights, as it '
5 version of Exhibit No. | similar to any of the drafts? 5 relates to the annual volume element in a
6 A. It was similar, yes. 6 recommendation?
7 Q. Allright. Did you have any input into any of - 7 A. Well, 1 do know they are two separate entities,
8 the changes from the drafts to the final version of 8  the diversion rate versus the volume, [ was -- when I
9 Exhibit No. 1? 9 first started doing licensing in the 1970s is when we --

10 A. No, Ididn't. 10 ['had never not put the acre foot amount on ground

Il Q. Do you know if anyone else had any input, 11 water.

12 besides Ms. Courtney, as to the final version of Exhibit | 12 So that's, basically — we are instructed to do

13 No.1? 13 so, and that's why I've done it and have instructed

14 MR. BAXTER: Iam going te object to that one | 14 people I supervise to do it.

15 because it is going to specifically ask for information |15 Q. What about with regard to surface water

16 related to communications back and forth, as to the 16 rights?

17 draft. 17 A. Surface water rights — we have not been —- we

18 BY MR. CAMPBELL: 18  did not put the acre foot amount on during the

19 Q. It doesn't ask that at all. Let me rephrase 19  Adjudication.

20 the question. Do you know if anyone else participated {20 Q. You don't know the reason for that?

21 in the preparation of Exhibit No. 1, besides you and 21 A. No,

22 Ms. Courtney? 22 MR. CAMPBELL: That's all [ have. Thank you.

23 A. Yes, I do. # 23 MR. BAXTER: No questions.

24 Q. Who is that? 24 (Deposition adjourned at 9:17 a.m.)

25 25

(Signature requested.)
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CERTIFICATE

I, LORI A. PULSIFER, Certified Shorthand
Reporter, do hereby certify that:

The foregoing proceedings were taken before
me, at which time the witness was placed under oath;

The testimony and all objections made were
recorded stenographicafly by me and were thereafter
transcribed by me;

The foregoing is a ttue and correct record to
the best-of my skill and ability; and

Pursuant to request, notification was provided
that the deposition is available for review and
signature; and

I am not a relative or an employee of any
attomey, nor am [ financially interested in the action.

I have hereunto set my hand and seal this 30th
day of November 2007.
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LORI A. PULSIFER, CSR, RMR, CRR

Certified Shorthand Reporter
Idaho Certificate 354

Deposition of Jan Grover Shurte
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Attorneys for Jerry L. Thucek
and Mary Lou Tlucek

Scott L. Campbell, ISB No. 2251

Dylan B. Lawrence, ISB No. 7136

Andrew J. Snook, ISB No. 7761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829
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Telephone (208) 345-2000

Facsimile (208) 385-5384
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,
Subcase No. 63-03174
Case No. 39576
MOTION FOR SUMMARY JUDGMENT

COMES NOW Jerry L. Tlucek and Mary Lou Tlucek (hereafter “Tluceks™), by
and through their counsel of record, Scott L. Campbell of the firm Moffatt, Thomas, Barrett,
Rock & Fields, Chartered, in accordance with the Amended Trial Scheduling Order, entered by
this:Court on November 1, 2007, and pursuant to Rule 56, Idaho Rules of Civil Procedure, and

hereby respectfully move this Court for summary judgment in their favor. Specifically, the

MOTION FOR SUMMARY JUDGMENT - 1 BOI_MT2:673797.4



Tluceks request this Court reject the inclusion of an annual diversion volume limitation in the
recommendation of the Director of the Idaho Department of Water Resources.

Pursuant to Rule 56, Idaho Rules of Civil Procedure, this Motion is made on the
grounds and for the reasons that there is no genuine issue of material fact in dispute and the
Tluceks are entitled to summary judgment, as a matter of law.

This Motion is made and based on the record herein, specifically including the
Tlucek’s Brief in Support of Motion for Summary Judgment, and the Affidavit of Scott L.
Campbell, filed contemporaneously herewith.

Oral argument has already been scheduled for Friday, February 1, 2008, in the
offices of Moffatt, Thomas, Barrett, Rock & Fields, Chartered.

DATED this S_JLday of January, 2008.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

o SN0 gl

Scott L. Campbell — Of the Birm
Attorneys for Jerry L. Tlucek and
Mary Lou Tlucek
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3 A-Q, day of January, 2008, I caused a true
and correct copy of-the foregoing MOTION FOR SUMMARY JUDGMENT to be served by the
methoed indicated below, and addressed to the following:

Director (;/%J .S. Mail, Postage Prepaid
IpAHODEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O..Box 83720 ( ) Overnight Mail

Boise, 1) 83720-0098 ( ) Facsimile

Fax: 208-287-6700

0 () 9.0

Scott L. Campbell \J )
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Attorneys for Jerry L. Tlucek
and Mary Lou Tlucek

Scott L. Campbell, ISB No. 2251

Dylan B. Lawrence, ISB No. 7136

Andrew J. Snook, ISB No. 7761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

slc@moffatt.com

dbl@moffatt.com

ajs@moffatt.com

22377.1

RECEIvep

LN G7 28
UEFARIMENT
W‘”‘TERHEsounggs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA,

Case No. 39576

Subcase No. 63-03174

BRIEF IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Water right claimants Jerry Tlucek and Mary Lou Thucek hereby file this Brief in

Support of Motion for Summary Judgment, pursuant to Idaho Rule of Civil Procedure 56. The

Tluceks have filed the Motion for Summary Judgment and an Affidavit of Scott L. Campbell in

Support of Motion for Summary Judgment contemporaneously herewith.
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1. STATEMENT OF THE CASE
A. Nature of the Case

This subcase arises in the context of the Snake River Basin Adjudication (the
“SRBA”). Water right claimants Jerry Tlucek and Mary Lou Tlucek object to the inclusion of an
annual diversion volume limitation on their water right 63-3174 (the “Water Right”) by the Idaho
Department of Water Resources (the “Department” or “IDWR”).

B. Course of Previous Proceedings

The Tluceks filed a claim to the Water Right in the SRBA on September 13,
1989, which they amended on August 8, 1990. The Department issued its Director’s Report
recommendation for the Water Right on December 16, 2005, and the Tluceks timely objected to
the inclusion of the annual diversion volume limitation therein on April 18, 2006. No other
parties objected to the recommendation of the Water Right,

Based on the Tluceks’ objection, on April 25, 2007, this Court requested that the
Department prepare a Supplemental Director’s Report explaining the basis for including the
annual diversion volume limitation, pursuant to Administrative Order 1 (“AO1”)
Section 10(g)(3), Idaho Rule of Evidence 706, and Idaho Code Section 42-1401B. The
Department issued its Supplemental Director’s Report on September 14, 2007. (See Exhibit F to
the Campbell Aff.)

C. Statement of Facts

The Tluceks base their claim upon a water right license issued by the state of
Idaho on June 26, 1967. (See Exhibit D to the Campbell Aff.) When the state issued the license,
it included no annual diversion volume limitation. /d. Instead, the state defined the quantity

element of the Water Right as 1.85 cubic feet per second (cfs). /d.

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 1 B01_MT2:673696.1



However, when it issued its Director’s Report recommendation for the Water
Right, the Department included an annual diversion volume limitation of 513.00 acre feet
(“AFY” or “AFA”). (See Exhibit E to the Campbell Aff.) The Tluceks object to the
Department’s imposition of this new limitation on their Water Right, when this limitation was
not included in the previous license.
1L ISSUES PRESENTED

The Tluceks request that this Court invalidate the annual diversion volume
limitation imposed by the Department on their Water Right. This requires this Court to address
the following broad issues:

L. Whether the Supplemental Director’s Report complies with the Idaho
Rules of Evidence;

2. Whether the Department has the legal authority to impose an annual
diversion volume limitation on a previously-licensed water right, even though
Idaho Code Section 42-220 states that such licenses are “binding upon the state”
and “prima facie evidence as to such right”;

3. If the Department has such general legal authority, whether the
Department has sufficiently investigated and demonstrated the factual basis for its
imposition of the new, restrictive annual diversion volume limitation; and

4, Whether the Department may file any responsive briefing in this matter in
contravention of Idaho Code Section 42-1401B and related rules of procedure.

III. STANDARD OF REVIEW

The Thuceks file this Motion pursuant to Rule 56 of the Idaho Rules of Civil
Procedure. As this Court has stated, summary judgment is appropriate when the pleadings,
depositions, admissions and affidavits on file show there are no genuine issues of material fact
and that the moving party is entitled to judgment as a matter of law. See In Re SRBA, Case No.
39576, Consd. Subcase No. 91-63, Memorandum Decision and Order on Cross-Motions for

Summary Judgment, pp. 10-11 (5th Dist. Sept. 2, 2004) (Melanson, J.) (citing IDAHO R. Civ. P.
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56(c); City of Idaho Falls v. Home Indem. Co., 126 Idaho 604, 606, 888 P.2d 383 (1995)); see
also United States v, Pioneer Irrigation Dist., 144 1daho 106, 109, 157 P.3d 600, 603 (2007).

In addition, summary judgment is appropriate to dismiss a claim when a party
fails to submit evidence to establish an essential element of their claim. Ambrose ex. rel.
Ambrose v. Buhl Joint Sch. Dist. No. 412, 126 Idaho 581, 584, 887 P.2d 1088, 1091 (Ct. App.
1994); Nelson ex. rel. Nelson v. City of Rupert, 128 Idaho 199, 202, 911 P.2d 1111, 1113 (1996).
Facts in dispute cease to be material facts when a claimant fails to establish a prima facie case; in
such a situation, there can be no genuine issue of material fact, since a complete failure of proof
concerning an essential element of the nonmoving party’s case necessarily renders all other facts
immaterial. Garzee v. Barkley, 121 Idaho 771, 774, 828 P.2d 334, 337 (Ct. App. 1992);
Ambrose ex. rel. Ambrose, supra.

Typically, the nonmoving party is entitled to the benefit of all inferences which
might reasonably be drawn from the evidence. G&M Farms v. Funk Irrigation Co., 119 Idaho
514, 517, 808 P.2d 851, 854 (1991); Kline v. Clinton, 103 Idaho 116, 120, 645 P.2d 350, 354
(1982). However, the nonmoving party may not rest on mere allegations or denials of that
party’s pleadings to avoid summary judgment. Theriault v. A.H. Robbins Co., 108 Idaho 303,
698 P.2d 365 (1985). The nonmoving party’s case must not rest on mere speculation, because a
“scintilla of evidence” is not enough to create a genuine issue of material fact. G&M Farms,
supra; Kline, supra. |

In addition, in the Snake River Basin Adjudication proceedings, cases are tried
without a jury. IDAHO CODE § 42-1412(5). In such circumstances:

When an action is to be tried without a jury, however, the court is

not compelled to draw inferences in favor of the party opposing the
motion; rather, the court is “free to arrive at the most probable
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inferences to be drawn from uncontroverted evidentiary facts.”
[Citations omitted].

Land O’ Lakes, Inc. v. Bray, 138 Idaho 817, 819, 69 P.3d 1078, 1080 (Ct. App. 2003).

This case may be resolved as a matter of law and may be properly decided on
summary judgment. The Tluceks’ argument will show that the Department’s inclusion of an
annual diversion volume limitation in the Director’s Report recommendation for the Tluceks’
Water Right lacks any factual support and is contrary to Idaho water law, including statutes
which state that a water right license is binding on the State.

IV.  ARGUMENT

A, The Supplemental Director’s Report Should Not Be Considered Because It
Violates the Rules of Evidence for Expert Testimony

The Department’s Supplemental Director’s Report violates the Idaho Rules of
Evidence regarding expert testimony. First, the Report is a legal brief, lacking any discussion of
“facts” or “evidence,” as required by Idaho Rule of Evidence 702. Second, Department
attorneys wrote the Report, not qualified experts with specialized scientific or technical
expertise. Therefore, this Court should totally disregard the Supplemental Director’s Report.

When this Court requested the Department’s assistance in this subcase, it did so
pursuant to AOT1, the Idaho Rules of Evidence, and Idaho statute. (See Order Requesting 706
Report from IDWR of April 25, 2007.) More specifically, AO1 § 10(g)(3) provides that,
“[n]othing herein shall prevent the Presiding Judge or Special Master from calling a
representative of IDWR as its own witness consistent with LR.E. 706 or 614 for Class One or
Class Two subcases.” Idaho Rule of Evidence 706, in turn, states that “[t]he court . . . may
appoint expert witnesses of its own selection.” And, Idaho Code Section 42-1401B provides that
the Director is “not a party to an adjudication.” Instead, he serves as “an independent expert and

technical assistant” within the context of the SRBA. Id.
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Despite this statutory designation, however, the Idaho Supreme Court has
specifically held that in the context of the SRBA, Idaho Rule of Evidence 702 governs:
[T]he means by which a witness may be qualified as an expert, and

the determination of whether a witness has been so qualified is left
with the district court.

State v. Higginson, 128 Idaho 246, 258, 912 P.2d 614, 626 (1995) (citing State v. Raudenbaugh,
124 Idaho 758, 763, 864 P.2d 596, 601 (1993)) (emphasis added).

More specifically, in Higginson, the Idaho Supreme Court ruled that Idaho Code
Section 42-1401B “is of no effect . . . to the extent [it] constitutes a legislative determination as
to the Director’s status as an expert.” State v. Higginson, 128 Idaho at 258, 912 P.2d at 626
(1995). Consequently, despite Section 42-1401B, this Court must independently determine that
the Director qualifies as a reliable expert pursuant to Idaho Rule of Evidence 702. And,
Rule 702 speaks clearly:

If scientific, technical, or other specialized knowledge will assist

the trier of fact to understand the evidence or to determine a fact in

issug, a witness qualified as an expert by knowledge, skill,

experience, training, or education, may testify thereto in the form
of an opinion or otherwise.

(Emphasis added.)
After the Court decides a given situation warrants expert testimony, it must

determine admissibility by applying the following four (4) part test:

1. the witness is a qualified expert in the field,;
2. the evidence will be of assistance to the trier of fact;
3. experts in the particular field would reasonably rely upon the same type of

facts relied upon by the expert in forming his opinion; and

4, the probative value of the opinion testimony would not be substantially
outweighed by its prejudicial effect.
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Ryan v. Beisner, 123 Idaho 42, 47, 844 P.2d 24, 29 (Ct. App. 1992); see also IDAHO R.
Evip. 703.

“A qualified expert is one who possesses ‘knowledge, skill, experience, training,
or education.” LR.E. 702. Formal training is not necessary, but practical experience or special
knowledge must be shown to bring a witness within the category of an expert.” Weeks v.

E. Idaho Health Servs., 143 Idaho 834, 836, 153 P.3d 1180, 1182 (2007) (citing Warren v.
Sharp, 139 Idaho 599, 605, 83 P.3d 773, 779 (2003)); see also West v. Sonke, 132 Idaho 133,
138-39, 968 P.2d 228, 233-34 (1998).

Also, admissibility of expert testimony “depends on the expert’s ability to explain
pertinent scientific principles and to apply those principles to the formulation of his or her
opinion.” Ryan v. Beisner, 123 Idaho at 46, 844 P.2d at 28. Therefore, “the key to admission of
the [expert] opinion is the validity of the experts’ reasoning and methodology.” Id. As a result,
any “expert opinion [testimony] which is speculative, conclusory, or unsubstantiated by facts in
the record is of no assistance to the jury in rending its verdict, and therefore is inadmissible as
evidence.” Id. (citing IDAHO R. EVID. 702).

In this case, deposition testimony from Department employees Donald Shaff and
Jan Shurte establishes attorneys-Andrea Courtney and Garrick Baxter prepared the Supplemental
Director’s Report requested by this Court. Mr. Shaff’s testimony illustrates this fact:

Q. Could you describe for me the procedure that you

followed after you received the order from the Special Master to

generate this document, Exhibit No. 1 [the Supplemental

Director’s Report]?

A. Exhibit No. 1 was prepared with the person, Jan

Shurte, S-h-u-r-t-e, who had knowledge of Water Right Claim

63-3174 and with assistance from the Deputy Attorney General’s
staff.
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Q. And who with the Deputy Attorney General’s staff
assisted her?

A. Ms. Andrea Courtney, who is a Deputy Attorney
General, assisted in preparing Exhibit No. 1.

Q. Do you know if anyone else besides Ms. Andrea
Courtney assisted in the preparation of Exhibit No. 1 with the
Attorney General’s staff?

A. I believe Mr. Garrick Baxter reviewed the
document, as well -- Deputy Attomey General.

(Shaff Dep., 16:12-17:2 (emphasis added).)
And, Ms. Shurte testified:
Q. Can you tell me whether or not you had any role in

the preparation of this document, Exhibit No. 1 [the Supplemental
Director’s Report]?

* % *
A. ... Yes, I did.

Q. Can you describe that for me, please?

A. I, basically, spoke with the attorneys concerning

how the recommendation was made, just the steps that were taken
to go through the recommendation, and what was in the claim file.
That was about it.

(Shurte Dep., 10:3-10:4, 10:8-10:13 (emphasis added).)

Q. And can you identify the attorneys that you worked
with to produce Exhibit No. 1?

A. I worked with Andrea.

Q. Andrea Courtney?

A Uh-huh. Andrea Courtney.
(Shurte Dep., 12:8-12:12.)

Q. Ms. Shurte, can you tell me how many drafts of
Exhibit 1 you actually reviewed?
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* * *

THE WITNESS: Probably, two. I would say two,
to the best of my recollection.

BY MR. CAMPBELL:

Q. Who generated those drafts?

A Andrea [Courtney].

(Shurte Dep., 14:5-14:6, 14:14-14:18 (emphasis added).)

This testimony demonstrates that attorneys, not the technical qualified experts
mandated by Rule 702, prepared the Supplemental Director’s Report. Indeed, the Report reads
like a legal brief, lacking any substantive factual discussion of the Tluceks’ historical water use
practices or the scientific basis for including the ammél diversion volume limitation.

Pursuant to Rule 702 and the judicial cases implementing it, a Supplemental
Director’s Report should serve as an expert opinion that will “assist the trier of fact to understand
the evidence or to determine a fact issue.” It cannot consist of a legal brief on whether the
Department has general authority to impose new annual diversion limitations in the SRBA.
Simply put, the Supplemental Director’s Report fails to meet the Rule 702 standard because it
consists of legal argument and does not provide expert evaluation of “facts” or “evidence.”

Moreover, the Department provides no facts which demonstrate the attorneys who
prepared the Supplemental Director’s Report qualify as reliable experts, pursuant to the four-part
test mandated by the Idaho appellate courts. Therefore, because no qualified experts prepared

the Report, this Court should completely ignore its findings and recommendations.
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B. Idaho Code Section 42-220 Prohibits the Inclusion of the New Annual
Diversion Volume Limitation Because It States that Water Right Licenses
Are Binding Upon the State

| The Plain Language of Section 42-220 Demonstrates that the
Department Cannot Use the SRBA to Impose a New Restrictive
Annual Diversion Volume Limitation

The Department cannot use the SRBA process to add a new restrictive condition
onto a water right license, because doing so is specifically prohibited by Idaho Code
Section 42-220. That statute provides in its entirety:

42-220. EFFECT OF LICENSE. Such license shall be binding
upon the state as to the right of such licensee to use the amount of
water mentioned therein, and shall be prima facie evidence as to
such right; and all rights to water confirmed under the provisions
of this chapter, or by any decree of court, shall become appurtenant
to, and shall pass with a conveyance of, the land for which the
right of use is granted. The right to continue the beneficial use of
such waters shall never be denied nor prevented for any cause
other than the failure, on the part of the user or holder of such
right, to pay the ordinary charges or assessments which may be

made or levied to cover the expenses for the delivery or
distribution of such water, or for other reasons set forth in this title:

provided, that when water is used for irrigation, no such license or
decree of the court allotting such water shall be issued confirming
the right to the use of more than one second foot of water for each
fifty (50) acres of land so irrigated, unless it can be shown to the
satisfaction of the department of water resources in granting such
license, and to the court in making such decree, that a greater
amount is necessary, and neither such licensee nor any one
claiming a right under such decree, shall at any time be entitled to
the use of more water than can be beneficially applied on the lands
for the benefit of which such right may have been confirmed, and
the right to the use of such water confirmed by such license shall
always be held subject to the local or community customs, rules
and regulations which may be adopted from time to time by a
majority of the users from a common source of supply, canal or
lateral from which such water may be taken, when such rules or
regulations have for their object the economical use of such water.

IDAHO CODE § 42-220 (emphasis added).
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Of critical importance is the first clause of this statute, which provides that a

water right license “shall be binding upon the state as to the right of such licensee to use the

amount of water mentioned therein . . . . Id. (emphasis added). This statutory language
unambiguously provides that a water right license is binding upon the state, except in a few
limited circumstances.

More specifically, “[t]he right to continue the beneficial use of such waters shall

never be denied,” except in certain limited circumstances. Id. (emphasis added) These are:

(1) when there has been a failure “to pay the ordinary charg;es or assessments which may be
made or levied to cover the expenses for the delivery or distribution of such water;” (2) when the
use of water exceeds the beneficial use of water; (3) when the license provides for the irrigation
of “more than one second foot of water for each fifty (50) acres of land;” or (4) "for other
reasons set forth in this title.” Id. There has been no allegation that the Tluceks have failed to
pay any applicable water right assessments, so the remainder of this section will discuss the
remaining three potential bases for restricting a water right license.

At the outset, it is helpful to note that Section 42-220 states that a water right
license is “prima facie evidence as to such right,” implying that such evidence can be rebutted.
However, as Section IV.A of this Brief has already explained, the Supplemental Director’s
Report does not effectively rebut the license because it is strictly legal in nature. The
Department has produced no factual evidence to rebut the terms of the original license for the
Water Right.

a. “Beneficial Use” Is Not a Proper Basis for Imposing the

Limitation Because the Department Has Not Investigated the
Tluceks’ Historical Use of Water

Simply put, there has been no allegation or demonstration that the Tluceks’ full

use of their Water Right for irrigation purposes has not been a “beneficial use” of that Right.
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Both the transcript of the Tuthill deposition and the Supplemental Director’s Report demonstrate
that the Department engaged in little if any factual investigation into the Tluceks’ historical
water use practices. For example, in describing his likely actions in preparing the initial
recommendation for the Water Right, Mr. Tuthill stated:
So while I don’t remember my actions on this particular
water right at the time, my actions at the time would have been to

review the license and the claim and the maps and the other
information available and to make a recommendation for this water

right.
(Tuthill Dep., 10:6-10:10.)
Importantly, while the examination of aerial photos may reveal which acres are
‘being irrigated, it would not necessarily reveal how much water is applied to those particular
acres. Therefore, when it prepared its initial recommendation, the Department failed to establish
a factual basis for including the new annual diversion volume limitation.
And, the previously-quoted portions of the Shaff and Shurte depositions
demonstrate that the process for preparing the Supplemental Director’s Report was entirely a
legal exercise, not a factual one. Particularly important in this regard is the following exchange
during the Shaff deposition regarding the need for including an annual diversion limitation on the
Tluceks’ Water Right:
Q. Thank you. Now, in that paragraph, it describes a
portion of the Revised Claims Manual. At the end of the
paragraph, it states, quote, “Here, an annual volume limit is critical
because of the need to protect junior priority rights in the Treasure

Valley where ground water supplies are limited,” end quote. Did I
read that correctly?

A. Yes.

* * *

Q. And do you know where Water Right 63-3174 is
located in proximity to the Eagle area?
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A. With my knowledge of the general description from
the Public Lands Survey description on Water Right 63-3174, 1
would place it south and west of Eagle but in the Treasure Valley
-- “Treasure Valley” being the Boise River Valley.

Q. Would this water right be south of the Boise River?
A. I think so.

Q. So in the preparation of this sentence that we have
been talking about, did you undertake any investigation of the
number of junior priority rights in the Treasure Valley?

A. No, I did not.

Q. Do you know if anyone did?

A. No one, to my knowledge, did an accounting of
how many water rights are junior to Water Right 63-3174.

(Shaff Dep., 78:19-79:1, 79:21-80:13 (emphasis added).)

In other words, the Department asserts that inclusion of an annual diversion

volume limitation: is necessary to protect junior priority water rights, but admits that it never

investigated the extent to which the Tluceks’ Water Right may impact those rights. This

oversight illustrates that the Department’s inclusion of the annual diversion volume limitation is

an arbitrary ene, lacking any factual support.

Mr. Shaff:

Similarly, the following exchange also took place during the deposition of

A. Would you -- the 513 acre feet per year, in my
opinion, defines the extent of beneficial use that Water
Right 63-3174 has been put to beneficial use.

Q. And what do you base that upon, Mr. Shaff?

A. The extent of number of acres irrigated, the location
that it’s irrigated, the temperature, the freeze periods, and the
temperature and wind factors, the weather factors in the area where
the crops are grown.
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Q. And have you conducted an evaluation of all of
those factors for this particular water right?

* ¥ *

What I am asking you is: Did you make any of those calculations

for this water right?

A. 1did not.
(Shaff Dep., 110:1-110:11, 111:8-111:11 (emphasis added).)

Here, the Department asserts that inclusion of the annual diversion volume
limitation is necessary to quantify the beneficial use of the Water Right. However, this-
testimony demonstrates that the annual diversion volume limitation was imposed on the Tluceks’
Water Right as a matter of routine and not based upon any actual investigation into the Tluceks’
historical beneficial use of water in accordance with their license. Therefore, beneficial use is
not a legitimate basis for restricting their Water Right.

Section 42-220 was originally enacted in 1903, and amended in 1905. S.L. 1903,
p. 223, § 9; S.L. 1905, ch. 166, § 1. Therefore, the Department had the authority to impose a
volumetric limitation upon the Water Right when it issued the license in 1979, if it believed that
doing so was necessary in order to ensure that water would not be used in excess of the
beneficial use requirement. It did not do so. Accordingly, the Department cannot use the SRBA
to impose a new, restrictive annual diversion volume limitation on the Water Right after the fact.

And, importantly, even if annual diversion volume is not specifically delineated in
the Water Right, the Tluceks do not have the authority to use water in excess of beneficial use
requirements—no water user has this authority, regardless of the specific terms of the water
right. See IDAHO CONST. art. XV, § 3 (“[t]he right to divert and appropriate the unappropriated
waters of any natural stream to beneficial uses, shall never be denied. . . .”); IDAHO CODE

§ 42-104 (““[t]he appropriation must be for some useful or beneficial purpose, and when the
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appropriator or his successor in interest ceases to use it for such purpose, the right ceases™).
Therefore, inclusion of the annual diversion volume limitation is unnecessary, becanse beneficial
use requirements apply to every water right in Idaho.

b. The Water Right as Licensed Complies With the Duty of
Water Requirements of Section 42-220

As licensed, the Water Right allows for the irrigation of up to 114 acres of land.
(See Exhibit D to the Campbe:ll Aff)) Section 42-220 provides for a duty of water limitation of
“one second foot of water for each fifty (50) acres of land so irrigated,” i.e., 0.02 cfs per acre of
irrigation. At 114 acres of irrigation, Section 42-220 would allow for a diversion rate of up to
2.28 cfs. Therefore, the Water Right’s licensed diversion rate of 1.85 cfs is well within the duty
of water requirements established by Section 42-220. And, notably, there is no reference in
Section 42-220 to limitations based on acre-feet per year.

c. There Are No “Other Reasons Set Forth in this Title”
Authorizing the Department to Impose the Limitation

As Section IV.C of this Brief will explain, the adjudication statutes in Idaho Code
Title 42, Chapter 14 do not provide the Department with authority to impose the volumetric
limitation on the Tluceks’ Water Right. The only remaining basis in “this Title” for imposing
this restrictive condition would be Section 42-222(2), which authorizes the Department to find
that a water right represented by a license has been forfeited in whole or in part, and,
accordingly, to recommend a reduced water right in the SRBA. However, as has been explained,
the Supplemental Director’s Report and the Department’s testimony demonstrate that there was
no fact-based inquiry into the use of water by the Tluceks after the license was issued during the

SRBA claim investigation process.
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2. This Court Has Already Held that Section 42-220 Prohibits the
Department from Using the SRBA to “Redefine the Use of a
Previously Issued License”

This Court has already addressed a similar issue and held, based upon the
language of Section 42-220, that the Department cannot use the SRBA to impose a new
condition that would “redefine the use of a previously issued license. . . .” In Re SRBA, Case No.
39576, Subcase No. 36-02708, et al., Order on Challenge (Consolidated Issues) of “Facility
Volume” Issue and “Additional Evidence” Issue, pp. 14-18 (5th Dist. Dec. 29, 1999) (Wood, 1.)
(hereinafter, the “Facility Volume Order”).

In the Facility Volume case, one of the issues to be decided by this Court was
whether the Department could use the SRBA to impose a facility volume limitation on a
previously issued water right. Facility Volume Order, pp. 6-8, 14-18. In some cases, the
licenses on which the recommendations were based had already included a facility volume
limitation; in others, the licenses did not include such limitations. Id. at 14, In addressing when
the inclusion of such a limitation was permissible, then-Special Master Haemmerle stated:

As indicated, some of the water rights based on licenses
had facility volume inserted when the licenses were issued. Most
of the water rights based on licenses, however, had facility volume
inserted in the Director’s Report long after the licenses were
issued. The inquiry is what relevance or finality previously issued
licenses have between Claimants and IDWR in the context of the
SRBA. Stated differently, the inquiry is whether the purpose of
the SRBA is to inventory licenses or to recondition and reallocate
licenses.

The Director has the authority to insert such remarks as are
necessary to define, clarify, or administer a particular water right.
I.C. § 42-1411(2)(k). On the other hand, a license once issued by
IDWR “shall be binding upon the state as to the right of such
licensee to use the amount of water mentioned therein, and shall be
prima facie evidence as to such right.” I.C. § 42-220 [footnote 2
cited]. As applied, IDWR is part of the “state” as the word is used
in LC. § 42-220 [footnote 3 cited]. As between the two statutes,
there is a conflict only when a remark redefines the use of a
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licensed water right. Under these circumstances, the question is
which statute controls.

The inquiry involves principles of statutory construction.
“It is a basic tenet of statutory construction that a more general
statute should not be interpreted to encompass an area already
covered by a special statute.” /n Re SRBA Case No. 39576 (24
Hagerman Subcases), 130 Idaho 736, 947 P.2d 409, 416 (1997).
“[T]o the extent that two statutes conflict, the more specific
governs over the more general.” Id. Here, the more specific and,
therefore, controlling statute is I.C. § 42-220 which expressly

states that licenses are binding on the state [footnote 4 cited).

Although a remark cannot be inserted to redefine the use of a
previously issued license, a remark may be inserted to administer
or clarify a right so long as the remark does not alter or restrict the
use of the license. A similar issue was addressed by the Idaho
Supreme Court in /n Re SRBA Case No. 39576 (Basin-Wide Issue
5B), {131] Idaho [12], 951 P.2d 943 (1998). In that case, the issue
was whether the court was required to decree certain general
provisions contained in a prior decree. Addressing the legitimate
and potential need for general provisions, the Court stated:
“Finality in water rights is essential. ‘A water right is tantamount
to a real property right, and is legally protected as such.” An
agreement to change any of the definitional factors of a water right
would be comparable to a change in the description of property.”
Id. at 4 (citations omitted). Remarks are much like general
provisions. Both may be used to further define a water right. 1.C.
§§ 42-1411(2)(k) and 42-1411(3). Like a prior decree, any attempt
to redefine a license would be “tantamount” to altering a real
property right. In this case, IDWR issued licenses for water rights
36-02048, 36-02703, 36-02708, 36-07040, 36-07083, and
36-07148. None of these licenses contained remarks addressing
facility volume. To the extent that IDWR considers facility
volume as a further restriction on these licenses, an attempt to
insert facility volume in the context of the SRBA would violate the
binding affect of licenses as set forth under L.C. § 42-220. The
SRBA cannot serve as a second opportunity for IDWR to
recondition a license which it had a full opportunity to condition
when the license was originally issued.

Id. at 14-15 (quoting In Re SRBA, Case No. 39576, Subcase No. 36-02708, et al., Supplemental
Findings of Fact and Conclusions of Law (Facility Volume) (5th Dist. July 31, 1998)

(Haemmerle, S.M.)) (footnotes omitted) (emphasis added).
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Then-Presiding Judge Wood upheld and adopted Special Master Haemmerle’s
analysis. Facility Volume Order, p. 18. In summary, this Court relied upon Section 42-220 in
holding that water rights licenses are binding upon the Department in the SRBA. The
Department can impose a new condition that was not previously included in the original license
if it 1s necessary to “define, clarify, or administer” the water right. Id. at 14. The Department

cannot, however, impose a new condition that would “alter or restrict the use of the license.” d.

at15.

As the Department readily admits, any diversion rate expressed in cubic feet per
second is easily converted into an annual diversion volume expressed in acre-feet per year.
(Supplemental Director’s Report, p. 6, n.5; Shaff Dep., 106:14-107:13.) In the case of the Water
Right, that annual diversion volume would be 903 AFY, given its 246-day period of use.
Accordingly, it cannot be disputed that the imposition of the new limitation of 513 AFY
impermissibly “restrict[s] the use of the license” pursuant to the Facility Volume Order.

The Department’s treatment of the Facility Volume Order in the Supplemental
Director’s Report is vague and ineffective because it ignores the express language quoted above.
(Supp. Dir. Rep. pp: 6-7.) The Department points out that the Facility Volume Order explains
that facility volume is not a “third parameter” to the quantity element and does not discuss
Section 42-1427, in an apparent attempt to distinguish that case from this one. Id. at 7.
Unfortunately for the Department, those distinctions do not change the fundamental point of that
case: that the Department cannot use the SRBA to impose a new limitation on a water right that

would “‘alter or restrict the use of the license.” Facility Volume Order, p. 15.
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C. None of the Adjudication Statutes Relied Upon by the Department Provide a
Basis For Imposing the Annual Diversion Volume Limitation

The Supplemental Director’s Report relies upon several of the water rights
adjudication statutes in Idaho Code Title 42, Chapter 14 to support its inclusion of the annual
diversion volume limitation in the Tluceks’ Water Right. For the reasons explained below, none
of those statutes authorize the Department to impose such a restriction on the Water Right.

a. Sections 42-1209 and 42-1427 Simply Require the Department
to Define the Quantity Element, Not Annual Diversion Volume

In the Supplemental Director’s Report, the Department asserts that paragraphs
(1)(a) and (1)(b) of Section 42-1427 provide it with authority to impose the restrictive annual
diversion volume limitation at issue in this case. (Supp. Dir. Rep., pp. 3-5.) Unfortunately, the
Department neglected to explain that those two provisions are simply the legislative findings
explaining the purpose of subsection (2), which is the only provision in Section 42-1427
containing an actual legal requirement. It provides:

If a licensed or decreed water right does not describe all of the

elements of a water right required in section 42-1409, Idaho Code,

the director shall include in his report recommendations for those

elements not defined by the prior license or decree based upon the

extent of beneficial use of the water right as of the date of the
commencement of an adjudication.

IDAHO CODE § 42-1427(2) (emphasis added).

In other words, because some old water rights licenses and decrees lacked some
elements that are now required to be described in a water right, the Idaho Legislature enacted
Section 42-1427 to ensure that the Department would include recommendations for any
previously undefined elements, Accordingly, Section 42-1427(2) incorporates Section 42-1209
as the list of-elements that are required to be included in the Director’s Report. With respect to

the quantity element, Section 42-1209 provides:
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The director shall prepare and furnish on request a standard notice
of claim form. The notice of claim form shall include the
following: . . . (c) the quantity of water claimed: (i) the quantity of
water claimed to be used for water rights acquired under state law
shall describe the rate of diversion . . . in cubic feet per second or
the annual volume of diversion of water for use or storage in acre-
feet per year, or both.. . ..

IpAHO CODE § 42-1209(1)(c)(i) (emphasis added).

In other words, an annual diversion volume is not a required element under
Section 42-1409. From the Idaho Legislature’s perspective, it is perfectly acceptable for a water
right to be recommended with a diversion rate expressed only in cubic feet per second.
Therefore, the relevant “element{] of a water right required in section 42-1409” referred to in
Section 42-1427(2) is simply the quantity element—not the annual diversion volume.

Here, the license for the Water Right already included a quantity element: 1.85
cfs. (See Exhibit D to the Campbell Aff.)) Because quantity was already specified,
Section 42-1427’s requirement that the Director recommend previously undefined elements is
inapplicable.

b. Section 42-1411 Simply Requires the Department to Define the
Quantity Element, Not Annual Diversion Volume

Next, the Department argues that under Section 42-1411(2)(c), “the director’s
report recommendation must include a quantity element.” (Supp. Dir. Rep., p. 5 (emphasis
added).) That provision provides:

The director shall determine the following elements, to the extent
the director deems appropriate and proper, to define and administer
the water rights acquired under state law: . . . (c) the quantity of
water used describing the rate of water diversion . . . in cubic feet
per second or annual volume of diversion of water for use or
storage in acre-feet per year as necessary for the proper
administration of the water right . . . .

IDAHO CODE § 42-1411(2)(c) (emphasis added).
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Again, as has been discussed with regard to Sections 42-1409 and 42-1427, this
provision does not require the Department to impose an annual diversion volume limitation on
the Water Right because it states that the quantity element shall be expressed in terms of cubic
feet per second “or” acre-feet per year. Id. The license on which the Water Right is based
already had the quantity element expressed in cubic feet per second.

And, as Mr. Shaff admits in his deposition transcript, the licensed diversion rate
of 1.85 cfs is easily converted into an annual volume limitation of 903 acre-feet per year. (Shaff
Dep. 107:4-107:13.) Accordingly, the Department cannot rely upon the authority under
Section 42-1411(2)(c) to define quantity “as necessary for the proper administration of the water
right,” because the Water Right has always been limited to the withdrawal of no more than 903
acre-feet per year.

c. Section 42-1401B Cannot Be Applied Retroactively, and Does

Not Apply Because the Department Does Not Use “Uniform
Parameters” for Quantifying Beneficial Use

The Department also notes that pursuant to Section 42-1401B(1), “[t]he Director
is charged with making recommendations to the extent of beneficial use and is specifically

93

authorized to ‘use uniform parameters for quantification of beneficial use.”” (Supp. Dir. Rep.,
p. 5.) As an initial matter, it should be noted that Section 42-1401B was enacted in 1994, S.L.
1994, ch. 454, § 3, and was therefore not in effect when the Tluceks filed their amended claim to
the Water Right on August 8, 1990. (See Supp. Dir. Rep., p. 1.) Therefore, reliance upon that
statute constitutes the retroactive application of the statute to the Water Right in violation of the
Idaho Code and the Idaho Constitution.

Under Idaho law, “[n]o part of [Idaho’s statutory code] is retroactive unless

expressly so declared.” IDAHO CODE § 73-101; see also City of Garden City v. City of Boise, 104

Idaho 512, 515, 660 P.2d 1355, 1358 (1983). Simply put, there is nothing in the legislation
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enacting Section 42-1401B indicating that it should be applied retroactively to a previously filed
claim. See IDAHO CODE § 42-1401B; S.L. 1994, ch. 454. In addition, in Idaho, the retroactive
application of a statute is impermissible when it “takes away or impairs vested rights acquired
under existing laws, or creates a new obligation, imposes a new duty, or attaches a new disability
in respect of transactions or considerations already past.” Ohlinger v. U. S., 135 F. Supp. 40, 42
(D.C. Idaho 1955) (citation omitted). See also IN.S. v. St. Cyr, 533 U.S. 289, 321 (2001);
Hidden Springs Trout Ranch, Inc. v. Allred, 102 Idaho 623, 624, 636 P.2d 745, 746 (1981). Use
of Section 42-1401B to impose the new annual diversion volume on the Tluceks> Water Right
certainly “impairs vested rights” because it is a new restriction upon the Tluceks’ use of that
right. Again, the state issued the license to the Water Right in 1967, and the Tluceks filed their
amended claim to the Water Right in 1990—both well before the enactment of

Section 42-1401B. That statute cannot, therefore, be used to impose a new, restrictive condition
on that right.

The Department’s reliance upon Section 42-1401B is also ineffective because it
most certainly has not used “uniform parameters” for quantifying beneficial use as the statute
itself requires. For example, it is the Department’s policy to impose annual diversion volume
limits on irrigation water rights from groundwater, even if the original license did not have any
such limitation. See Claims Investigation Manual, ch. 6, pp. 2-3 (attached as Exhibit 3 to the
Tuthill Dep., which is attached as Exhibit B to the Campbell Aff.) (“[t]he agent should
recommend an annual volume for all groundwater irrigation rights™). By contrast, it is the
Department’s policy not to impose annual diversion volume limits on municipal water rights

from groundwater, unless such a limit was included in the previous license. Id at ch. 6, p. 3
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(“[m]}unicipal water rights should not be recommended with an annual volume unless contained
in a license, transfer or reasonable decree”).

The withdrawal of a certain volume of water from an aquifer has the same effect
upon that water resource regardless of the use designated on the water right. And, one could
even argue that the withdrawal of a certain amount of groundwater for irrigation purposes has
less effect upon the water source than the withdrawal of the same amount for municipal
purposes, because some of the irrigation water seeps back into the aquifer. Moreover, as the
Department acknowledges, water rights that are designated with a municipal purpose of use

include an irrigation component for potable water that is used to irrigate lawns:

Q. ... You indicated that municipal water rights do not
have an annual diversion volume in the recommendations unless
they had that element in licenses; is that correct?

A. Correct. .
Q. And municipal water rights include irrigation;
correct?

A. They may.

* * *

May somebody irrigate their lawn with the potable water? Yes.
they may. I do.

Q. So that is irrigation; right?

A, It is irrigation. Yes. sir.

(Shaff Dep., 115:14-115:21, 116:7-116:10 (emphasis added).)
Despite these factors, the Department’s policy is to impose annual diversion
volume limits on the rights that are designated with a purpose of use of “irrigation,” but not on

rights that are designated as “municipal.” Far from being a “uniform parameter,” annual
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diversion volume limits appear to be applied arbitrarily by the Department, which vitiates any
such authority possibly provided by Section 42-1401B.

D. The Department’s Internal Policies Have Not Been Formally Adopted and
Therefore Lack Legal Force

As the previous sections of this Brief have explained, the Department lacked
statutory authority to use the SRBA to impose a new restrictive annual diversion volume
limitation on the Tluceks’ Water Right. And, importantly, the Department has not promulgated
any rules or regulations that could provide such authority in the SRBA. To the contrary, as the
Shaff and Tuthill depositions demonstrate, the primary support relied upon by the Department
are internal guidances and memoranda. Specifically, the Department relies upon the 1990
Claims Investigation Manual, the Updated Claims Investigation Manual (1999), the Operations
Division Administrator’s Memorandum (Dunn, Apr. 7, 1975), the Administrator’s Memorandum
(Young, Nov. 5, 1979), and the Administrative Memorandum (Saxton, June 14, 1979). (See,
e.g., Supp. Dir. Rep. p. 4; Shaff Dep. 42:23-43:11, 47:2-47:14, 68:15-68:17; Tuthill Dep.
11:9-11:21, 29:25-30:5, 39:8-40:21.)

In this regard, it is important to emphasize that the Department policies relied on
in support of such limitations do not represent persuasive authority, because they are merely

internal agency guidelines, and not rules pursuant to the Idaho Administrative Procedure Act.

See IDAHO CODE § 67-5201(19)(b)(iii) (excluding intra-agency memoranda from definition of
rule). While Idaho case law provides little discussion regarding the weight of authority given to
such agency guidelines, the Idaho Administrative Procedure Act is analogous to the federal
Administrative Procedure Act, and federal case law addressing similar issues provides helpful

guidance for this Court.
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The U.S. Supreme Court has held that agency statutory interpretations “contained
in policy statements, agency manuals, and enforcement guidelines, all of which lack the force of
law,” are entitled only to “respect”—not to the substantial deference that is generally accorded to
rulemakings. Christensen v. Harris County, 529 U.S. 576, 587, 120 S. Ct. 1655, 1662 (2000);
see also Reno v. Koray, 515 U.S. 50, 61, 115 S. Ct. 2021, 2027 (1995) (an “internal agency
guideline” is only entitled to “some deference.”). In addition, both Idaho and federal courts have
firmly established that even properly promulgated administrative rules that have undergone
notice and comment proceedings are subject to judicial review and interpretation, because “[i]t is

fundamental that the judiciary has the ultimate responsibility to construe legislative language to

determine the law.” Mason v. Donnelly Club, 135 Idaho 581, 583, 21 P.3d 903, 905 (2001)
(citing J.R. Simplot Co. v. Tax Comm 'n, 120 Idaho 849, 853, 820 P.2d 1206, 1210 (1991))
(emphasis added); see also Marbury v. Madison, 5 U.S. (Cranch 1) 137, 177, 2 L. Ed. 60, 73
(1803).

In the present case, the Department acknowledges that it did not adopt the internal
policies relied upon to support the inclusion of an annual diversion volume limitation as official
rules pursuant to the Idaho Administrative Procedure Act. (Shaff Dep., 72:1-72:11, 72:18-73:1;
Tuthill Dep., 20:19:20:23.) The only instance in which similar policies regarding annual
diversion volume limitations have been adopted as official rules is in the Beneficial Use
Examination Rules, which are inapplicable to the present case because they apply only to
beneficial use field examinations conducted for new water right applications. (Tuthill Dep.,
11:25-12:6); IDAPA 37.03.02. In addition, the Department’s Adjudication Rules, which govern
the SRBA, do not-have a provision requiring the inclusion of a volumetric limitation. (Shaff

Dep., 101:5-101:6); IDAPA 37.03.01.
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In summary, the Department’s intemal policies do not represent official
administrative rules and have little if any persuasive authority and have no binding effect on the
Tluceks or this Court.

E. The Department Mischaracterizes the Effects of Invalidating the Annual
Diversion Volume Limitation

In the Supplemental Director’s Report, the Department makes a couple of
arguments in support of its inclusion of the annual diversion volume limitation that are based
upon practical considerations. However, neither of these arguments has merit. First, the
Department argues that inclusion of this limitation is necessary for water resource administration
purposes because it is necessary to define the maximum volume per year that can be withdrawn
from the groundwater resource. (Supp. Dir. Rep., p. 6.) As this Brief has already explained,
however, this argument is disingenuous because a diversion rate expressed in cubic feet per
second is easily converted into an annual diversion volume expressed in acre feet per year. So,
even though the original license for the Water Right did not include an annual diversion volume
limitation, there has in reality always been one on the Water Right.

Second, the Department argues that a ruling by this Court invalidating the annual
diversion volume limitation on the Tluceks’ Water Right would open up to re-examination
hundreds of partial decrees that have already been issued. (Supp. Dir. Rep., p. 7.) As an initial
matter, it is important to clarify that the Tluceks are not bound by those prior proceedings.
Perhaps if this precise issue had already been litigated and decided, the Department could argue
that stare decisis should preclude this challenge. However, neither the Tluceks nor their counsel
are aware of any such prior resolution.

And, to address the Department’s concemns more directly, resolution of this

particular subcase would not subject previous partial decrees to re-examination because doing so
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would be barred by the rules of procedure and res judicata principles. Water right claimants for
whom partial decrees have already been issued are bound by the terms of those decrees, whether
they challenged the inclusion of an annual diversion volume limitation or not. Section 14(d) of
this Court’s Administrative Order 1 provides:

Parties seeking to modify a partial decree shall comply with

LR.C.P. 60(a) or 60(b). Partial decrees are final judgments and

cannot be modified by an administrative proceeding except as
provided in I.C. § 42-222,

AO1 § 14(d) (emphasis added).

Rule 60(a) is only available to correct “[c]lerical mistakes™ in partial decrees and
therefore would not be a proper means for challenging the inclusion of an annual diversion
volume limitation. Rule 60(b) may be used to correct partial decrees under certain limited
circumstances, and is available only within 6 months after the issuance of the partial decree.
Moreover, because partial decrees are “final judgments” pursuant to AO1, res judicata would bar
a claimant’s objection to an annual diversion volume limitation contained in a partial decree,
because such an objection should have been raised prior to the issuance of that decree. See, e.g.,
U.S. Bank Nat'l Ass'n v. Kuenzli, 134 Idaho 222, 226, 999 P.2d 877, 881 (2000) (“[i]t is ‘well
established’ in Idaho law that ‘in an action between the same parties upon the same claim or
demand, the former adjudication concludes parties and privies not only as to every matter offered
and received to sustain or defeat the claim but also every matter which might and should have
been litigated in the first suit’”). Therefore, the Department’s concern regarding the potential re-

examination of previously issued partial decrees is totally unfounded.
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F. The Department Should Not Be Allowed to File a Responsive Brief Because
It Is Not a Party to the Subcase

The Tluceks object to the filing of any responsive documents in this matter by the
Department because, according to Idaho statute, the Department is not a party to the SRBA.
Idaho Code Section 42-4101B specifically provides:

The director’s role under this chapter is as an independent expert
and technical assistant. . .. The director shall not be a party to an

adjudication.

InaHO CODE § 42-4101B (emphasis added).

Pursuant to Idaho Rule of Civil Procedure 56(c), only an “adverse party” may
respond to a motion for summary judgment. Thercfore, the Department is specifically prohibited
by statute and rule from filing a response to the Tluceks’ Motion for Summary Judgment.

Similarly, Section 10(k) of AO1 allows “[a]ny party to the adjudication who is not
a party to a subcase [to] seek leave to participate in a subcase by filing a timely Motion to
Pariticipate,” which this Court treats as a motion to intervene under Idaho Rule of Civil
Procedure 24. Again, because the Idaho Legislature has specifically stated in Idaho Section 42-
1401B that the Department is not a party to an adjudication, the Department cannot seek leave to
participate pursuant to Section 10(k) of AO1.

In summary, there is simply no legal basis for allowing the Department to file any
responsive documents to the Tluceks’ Motion for Summary Judgment. Therefore, this Court
should not consider any such responses filed by the Department.

V. CONCLUSION

In summary, this Court may decide this case as a matter of law, because there are
no disputed issues of fact. As this Brief has explained, the Department lacks legal authority to

impose a new, restrictive annual diversion volume limitation on the Tluceks® Water Right
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because it is represented by a water right license which, according to Section 42-220, is “binding
upon the state” and constitutes “prima facie evidence as to such right.” Pursuant to this Court’s
prior decisions, the Department may not use the SRBA to impose new restrictions on water
rights previously established by license.

Perhaps the Department’s inclusion of this new limitation would be appropriate if
it were based upon the Tluceks’ use of water after the license was issued. However, this is
simply not the case. As this Brief has established, and based upon the testimony of multiple
Department employees, the Department conducted little if any factual investigation into the
historical use of the Water Right. Instead, it imposed the new limitation on the Water Right
based only upon its own internal guidelines and procedures that have not been formally adopted
as law, rule, or regulation. And, the Supplemental Director’s Report provides no legal support
for the Department’s position. That Report is a legal document prepared by attorneys, not a
technical document prepared by experts, and therefore violateé the Idaho Rules of Evidence.

Simply put, the Department has no factual or legal basis for imposing an annual
diversion velume limitation on the Tluceks’ Water Right. The Tluceks respectfully request that
this Court grant their Motion for Summary Judgment and invalidate the annual diversion volume
limitation imposed on their Water Right.

DATED this 3rd day of January, 2008.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

“Scott L. Campbell — Of the Hirm
Attorneys for Jerry L. Thucek and
Mary Lou Tlucek
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this 3rd day of January, 2008, I caused a true and
correct copy of the foregoing BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT to be
served by the method indicated below, and addressed to the following:

Director (0 U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 ( ) Facsimile

Fax; 208-287-6700

LMD 0]

“Seott L. Campbell \) A
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copies of the IDP&R’S AMENDED LIST OF WITNESSES

CERTIFICATE OF SERVICE

I certify that on this 3" day of January 2008, I caused to be served the original and

indicated methods:

L,

MP&L&R’S AMENDED LIST OF WITNESSES

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third: Avenue North

PO Box 2707
Twin Falls, ID 83303-2707

Copies to

Special Master Ted Booth
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

Hart-Davis Ditch Company
Represented by:

S. Bryce Farris

RINGERT CLARK

455 South Third St,

PO Box 2773

Boise, ID 83701-2773

Mace-Catlin Mutual Ditch Company

Incorporated
Represented by:

Jon Gould

RINGERT CLARK

455 South Third St.

PO Box 2773

Boise, ID 83701-2773

United States Department of Justice
Environment and Natural Resource

Division
550 West Fort Street, MSC 033
Boise, ID 83724
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OHand Delivery

00 Federal Express

X1 Facsimile: (208) 736-2121
O Statehouse Mail

[J U.S. Mail, postage prepaid
OO0 Hand Delivery
0 Federal Express
[X] Facsimile: (208) 736-2121
O Statehouse Mail

X U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express

O Facsimile:

O Statehouse Mail

X U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express

0 Facsimile:

O Statehouse Mail

Xl U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express

[0 Facsimile: (303)312-7379
O Statehouse Mail

on the following persons by the
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IDWR Document Depository

PO Box 83720
Boise, ID 83720-0098

Idaho Department of Parks and

Recreation

5657 Warms Springs Avenue

Boise, ID 83716

Ron Sali & Ron Sali Properties

Ron Sali Properties, Inc.
Represented by:

Michael C. Creamer

GIVENS PURSELY

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720

Ron Sali
PO Box 488
Boise, ID 83701-0488

Ron Sali Properties, Inc.
Profit Sharing Plan

100 N 9™ St. Ste 200
Boise, Idaho 83702-5700

Ron Sali
919 South Linden Rd.
Eagle, Idaho 83616
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Attormneys for Jerry L. Thucek

and Mary Lou Tlucek REC EIVED
Scott L. Campbell, ISB No. 2251 JAN 07 2uug
Dylan B. Lawrence, ISB No. 7136 DEPARTY

Andrew J. Snook, ISB No. 7761 Wﬂmnnss%ﬁ;ggg

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

sle@moffatt.com

dbl@moffatt.com

ajs@moffatt.com
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA,
Subcase No. 63-03174
Case No. 39576
AFFIDAVIT OF SCOTT L. CAMPBELL IN
SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

STATE OF IDAHO )
) ss.
County of Ada )
I, SCOTT L. CAMPBELL, having been duly sworn upon oath, depose and state
as follows:

1. I am the attommey of record for Jerry L. Tlucek and Mary Lou Tlucek

(hereafter “Tluceks”) in this action, and make this affidavit based upon my personal knowledge.
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7 Attached hereto as Exhibit A is a true and correct copy of the deposition
transcript of Donald V. Shaff, dated October 25, 2007, as cited in the Tluceks’ Brief in Support
of Motion for Summary Judgment.

3. Attached hereto as Exhibit B is a true and correct copy of the deposition
transcript of David R. Tuthill, dated November 26, 2007 (Vol. I), and December 7, 2007
(Vol. I), as cited in the Tluceks’ Brief in Support of Motion for Summary Judgment.

4. Attached hereto as Exhibit C is a true and correct copy of the deposition
transcript of Jan Grover Shurte, dated November 26, 2007, as cited in the Tluceks’ Brief in
Support of Motion for Summary Judgment.

5. Attached hereto as Exhibit D is a true and correct copy of the original
license for water right no. 63-3174 issued on June 26, 1967 by the state of Idaho,

6. Attached hereto as Exhibit E is a true and correct copy of the Idaho
Department of Water Resources’ recommendation for water right no. 63-3174 filed on December
16, 2005.

7. Attached hereto as Exhibit F is a true and correct copy of the

Supplemental Director’s Report Regarding Subcase No. 63-3174 issued on September 14, 2007.
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Further your affiant sayeth naught.

DATED this 3/ day of January, 2008.

%ﬁiﬁwﬂ

Scott L. Campbell

SUBSCRIBED AND SWORN to before me this 32} day of January, 2008.

it 170 v

NOUARY PUBLIC %%‘9)
Residing at

My Commission Exprres
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this- day of January, 2008, I caused a true
and correct copy of the foregoing AFFIDAVIT OF SCOTT L. CAMPBELL IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT to be served by the method indicated below, and addressed to the
following:

Director (/68.- Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 ( ) Facsimile

Fax: 208-287-6700

D

Scott L. Campbefl \) )

AFFIDAVIT OF SCOTT L. CAMPBELL IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT - 4 BOI_MT2:673799.1
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase 63-03174 and 63-23182
)

Case No. 39576 ) ORDER SETTING STATUS
) CONFERENCE and VACATING TRIAL
) IN63-03174

On January 4, 2008, the Tluceks filed their Motion for Summary Judgment in
Subcase no. 63-03174, together with supporting briefing and affidavit. Oral argument on
the motion was heard on February 11, 2008. In the process of preparing an order on
summary judgment, this Special Master has become aware of some questions regarding
the relationship between 63-03174 and 63-23182.

Water right no. 63-23182, which was reported in the Basin 63 Part III Director’s
Report, is a claim for an enlargement of water right 63-03174. Because 63-03174 was
reported in the Director’s Report for Basin 63 Part I, and because 63-23182 was not
identified by IDWR in the Basin 63 Part II Case Management Proposal (dated July 28,
2006) as an overlapping water right to 63-03174, these two subcases have heretofore
proceeded on separate tracks, with 63-03174 being procedurally ahead of 63-23182.

The Director’s Report in 63-23182 recommends an irrigated place of use of 86
acres, which was an enlargement of water right 63-03174 that occurred on May 1, 1973.
The total number of acres allowed to be irrigated under both rights is 200 acres. The
Director's Report for 63-23182 also recommends a remark which states: “This right
when combined with Right No. 63-3174 shall provide no more than 1.85 cfs nor more
than 513 AF per annum.” The Tluceks have timely filed an objection on 63-23182,
including an objection to IDWR’s recommendation of quantity.

In the course of proceedings in 63-03174, it is clear that IDWR’s recommendation
of 513 AFY in 63-03174 is based upon IDWR’s standard for the Treasure Valley area of
ORDER SETTING STATUS CONFERENCE and VACATING TRIAL IN 63-03174 Page | of 2
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4.5 acre feet per acre multiplied by 114 acres, which is the number of acres licensed to be
irrigated under water right 63-03174. See Supplemental Director’s Report, Section III.
D.; Deposition Testimony of Dave Tuthill, Campbell Aff. Exhibit B, at pp. 22-30. In
other words, the recommended 513 AFY appears to be made without allowance for any
additional annual volume for the 86 acres of the enlargement claim.’

In Freemont-Madison Irrigation District v. Idaho Ground Water A [ppropriators,
Inc., 129 Idaho 454, 460, 926 P.2d 1301 (1996), the Idaho Supreme Court stated:
“Section 42-1426 of the Idaho Code does not proscribe enlargements that include an
increase in volume of water diverted, so long as the enlargement does not exceed the rate
of diversion originally authorized . . ..” It appears to this Special Master that irrespective
of the legal issues raised on summary judgment in subcase 63-03174 regarding whether
IDWR has the authority to impose a volumetric limitation where one was not expressly
stated in the 1967 license, any volumetric limitation that may ultimately become part of
the partial decree for 63-23182 will be inextricably linked to the determinations made in
subcase 63-03174. It is the opinion of this Special Master that subcases 63-03174 and
63-23182 need to proceed on the same track.

In accordance with the foregoing, and for the purpose of discussing with the
claimants and IDWR how best to proceed with both subcases together, a status
conference will be held on March 11, 2008 at 10:30 AM Mountain Time at the Snake
River Basin Adjudication Courthouse, 253 3" Avenue North, Twin Falls, Idaho. Parties
may participate by telephone by dialing 225-383-1099 and when prompted entering the
code 675342. The March 28, 2008, trial is vacated.

Dated;ﬁ?.{n’&% 3 2ros” ,

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication

"If IDWR’s standard 4.5 acre feet per annum were applied to the total of 200 acres, the resulting
volumetric limitation would be 900 acre feet per year. The Tlucek’s argue that the volumetric limitation of
water right 63-03174 is 903 acre feet per year, which is arrived at by calculating the volume of water that
could be diverted under a continuous diversion of 1.85 cfs for the entire irrigation season. Among other
things, it is not clear to this Special Master whether or not IDWR’s calculation of 513 AFY for right 63-
03174 took into account the additional volume necessary, if any, for the 86 acre enlargement.

ORDER SETTING STATUS CONFERENCE and VACATING TRIAL IN 63-03174 Page 2 of 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcease No, 63-3174
)
Cagse No 39576 )
) STIPULATION TG PARTIALLY
) RESOLVE OBJECTION
)
)

This form is used to report the stipulated elements of one water right acquired under state
law and/or one federal reserved watet right. Submission of this form will not automatically
result in the issuance of a partial decree. The Presiding Judge or Special Master will conduct any
hearing necessary to determine whether the facts, date, expert opinions and law support the
issnance of a paitial decree for the water right

The parties agree that the Snake River Basin Adjudication Court has jurisdiction of the
parties and subject matter to enter a partial deciee for this water 1ight; that they have been served
with sufficient process, according to the law; and that they have appeared, prosecuted, and
defended their positions with regard to this water right dispute.

The claimants and IDWR agree and stipulate that the place of use element of this
water right should be described per the attached. The claimants and IDWR have further
indicated their concurrence by initialing each of the attached pages, This stipulation
resolves only the claimants® objection to the number of ixrigated aeres within the place of
use. It does not resolve the claimanty’ objection to the quantity element of this right.

CLAIMANT(s)OBJECTOR(s):
Jerry L and Mary Lou Tlucek

@E&L@M e

“Scott Campbell Date
attorney

STIPULATION TO PARTIALLY RESOLVE OBJECTION - 63-3174




IDWR Concurrence:

Nicholas B. Spencer
Deputy Attorney General

STIPULATION TO PARTIALL Y RESOLVE OBJECTION —63-3174




CERTIFICATE OF MAILING

I certify that on Y —’r , 2007, I mailed the original and copies of this
form, including all attachments; Yo the following persons by mailing the original and/o1 copies,
postage prepaid and addressed as follows:

1 Original to:

Clexk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P O.Box 2707

Twin Falls, Idaho 83303-2707

2. Copies to:

Jeny & Mary Lou Tlucek
repregented by:

Scott L. Campbell

101 8 Capitol Blvd, 10th Floor
PO Box 829

Boise, ID 83701-0829

Phone: 208-345-2000

IDWR Repository
P.0. Box 83720
Boise, ID 83720

i‘)@*?; 'DJ,;MRJ

Signature of person or attorney mailing the form

STIPULATION TO PARTIALLY RESOLVE OBJECTION - 63-3174



IDAND DEPARIMENI QF WRIER RESOQURCES RECOMMEZNLIEL
VATER RIGHIS ACQUIRED UNDER STRETE LAW

RIGRT WUMBER:
NAME AND ADDRESS |

SOURCE 3

QUANIIIY:

FRYIORITY DATE!L

POINT QF DIVERSION:

PURFOSE AND
PRRIOD OF USE:

63-3174

JERRY L ILUCEK
15180 S CAN-AOA RD
MELBA ID 53641

MARY LOU TLUCEK S [__’ -

15188 & CAN-ADA RD
MELBA TD 83641

Source: : Tributary: N B 5

GROURND WAIER

1 B50 Cr§
512 000 AFY

This riaht when combined with Right No. 63-23182 phall provide no wore than 1.85 cfs
noy more than 513 AF per anpum

11/27/1989

101N RO1W S22 SEER
Within ADA County

Purpose af use Period of usase: Quantity:

IRRIGATION 03/15 11/1% 1 850 CFS 513 00 AFY

THE USE OF WATER FOR IRRIGATION UNDER [HIS RIGHI MAY BEGIN AS
EARLY AS MARCH 1, PROVIDED OTHER ELEMENTS OF THE RIGHT ARE NOI
EXCEEDED. THE USE OF WATER BEFORE MARCH 1S5 UWDER THIS REMARK IS&
SUBORDINAIE T0 ALL WAIER RIGHTS HAVING NO SUBORDINATED EARLY OR
LATE IRRIGATION USE AND A PRIORITY DATE EARLIER THAN THE DATE A
PARTIAL DECREE 15 ENTBRED FOR THIS RIGHT

PLACE OF USBs IRRIGAIION within ADA County

TOIN RO1N 822 SESW 40.0
TOLN RO1W S22 NESE 40.0 . TR B A N B 354
TOIN RO1W S22 NNSE 40.0
TOLN RO1W 922 SWSE 40.0 TOR—RELW-E2 2 SWEE-20-0

TQ1N RO1W 8§22 SESE 40 0

300 ACRES TOTAL F-AEREE—TORRE

This_right is limited to the irrigation of 114 acres within the placa of use described above

in a single irrigation season.
This right and Right No. 63-23182 are limited to the irrigation of a combined Lotal of 200

acres {n a single irriqation season.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISIRATIION OF THIB WATER RIGHT:

EXPLANATORY MATERIAL:

Ihis partial decree 13 subject to such general provisione necegsaxy for
the definition of the rights or for the efficient administration of the water

‘rights as may be ultimately detarmined by tae Court at a point in time no

laker than the entry of a final unified decree. SJectiom 43-1412(6), Idaho
Cede.
BASIS OF CLAIM - License

Right No. 63-23182 is an enlargement of this right puxsuant to Section 42-142§, Idaho
Code.’
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase 63-03174

Case No. 39576 ORDER REQUESTING 706 REPORT

FROM IDWR;

ORDER SETTING TRIAL DATE AND
SUPPLEMENTAL SCHEDULING
CONFERENCE

I. ORDER REQUESTING 706 REPORT FROM IDWR

Pursuant to Idaho Rule of Evidence 706, and Idaho Code § 42-1401B, it is ordered that
IDWR shali prepare and serve upon the parties to the subcase and the SRBA Court a report
detailing the basis for its recommendation. The deadline for filing this report is Friday,
September 14, 2007. The report may address any or all of the elements of the water right claim
as IDWR deems appropriate, but particular emphasis should be placed upon the disputed element
of quantity, and the basis for the inclusion in the Director’s Report of an annual limitation in the
expressed in terms of acre-feet per year.

In accordance with LR.E. 706, a deposition of IDWR may be taken by any party; and
IDWR may be called to testify by any party or by the Court pursuant to L.R.E. 614(a); and IDWR

shall be subject to cross-examination by each party.

II. ORDER SETTING TRIAL DATE AND
SUPPLEMENTAL SCHEDULING CONFERENCE

A trial in this subcase will begin on Wednesday, January 9, 2008 at 9:00 AM Mountain
Time. The trial will be held at the Idaho Supreme Court Building, Lower Conference Room,
45] West State Street, Boise, Idaho.

ORDER REQUESTING 706 REFORT FROM IDWR;
ORDER SETTING TRIAL DATE AND SUPPLEMENTAL SCHEDULING CONFERENCE Page 1 of 2
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A supplemental scheduling conference in this subcase will be held on Tuesday,
September 25, 2007 at 9:00 AM Mountain Time at the Snake River Basin Adjudication
Courthouse, 253 3" Avenue North, Twin Falls, Idaho. Parties may participate in the
supplemental scheduling conference by telephone by dialing 225-383-1099 and when prompted
entering the code 675342.

Dated April 25, 2007.

THEODORE R. BOOTH
Special Master

Snake River Basin Adjudication

ORDER REQUESTING 706 REPORT FROM IDWR;
ORDER SETTING TRIAL DATE AND SUPPLEMENTAL SCHEDULING CONFERENCE Pags 2 of 2
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ORDER

Page

CERTIFICATE OF MAILING

I certify that a true and correct copy of the CRDER REQUESTING
706 REPORT FROM IDWR; ORDER SETTING TRIAL DATE AND SETTING SUPPLEMEN
SCHEDULING CONFERENCE was mailed on April 25, 2007, with sufficient
first-class postage to the following:

JERRY L & MARY LOU TLUCEK
JERRY L TLUCEK
MARY LOU TLUCEK
Represented by:
SCOTT L. CAMPBELL
101 S CAPITOL BLVD, 10TH FLOOR
PO BOX 829
BOISE, ID 83701-0829
Phone: 208-345-2000

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

S ST LD

1 4/25/07 FILE COPY FOR 01177 ¢Deputy Clerk



10/24/2007

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :

QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

63-3174

JERRY L TLUCEK
15188 S CAN-ADA RD

MELBA ID 83641
MARY LOU TLUCEK

15188 S CAN-ADA RD
MELBA ID 83641

GROUND WATER TRIBUTARY:

1.850 CFs
513.00 AFY

This right when combined with Right No. 63-23182 shall provide no more
than 1.85 cfs nor more than 513 AF per annum

11/27/1959

TO1IN RO1W S22 SESE Within ADA County

PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03/15 11/15 1.850 CFS
513.00 AFY

THE USE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS
EARLY AS MARCH 1, PROVIDED OTHER ELEMENTS OF THE RIGHT ARE

NOT EXCEEDED. THE USE OF WATER BEFORE MARCH 15 UNDER THIS
REMARK IS SUBORDINATE TO ALL WATER RIGHTS HAVING NO

SUBORDINATED EARLY OR LATE IRRIGATION USE AND A PRIORITY DATE
EARLIER THAN THE DATE A PARTIAL DECREE IS ENTERED FOR THIS RIGHT.

IRRIGATION in ADA County

TO1N RO1W S22 SESW 40.00 TOLN RO1W S22 NESE 40.00
TO1N RO1W S22 NWSE 40.00 TOLIN RO1W S22 SWSE 40.00
TO1N RO1W S22 SESE 40.00

200 ACRES TOTAL

This right is limited to the irrigation of 114 acres within the place of use
described above in a single irrigation season.

This right and Right No. 63-23182 are limited to the irrigation of a combined
total of 200 acres in a single irrigation season.

NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no



later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License

Right No. 63-23182 is an enlargement of this right pursuant to Section
42-1426, Idaho Code.
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US Bank Piaza Building

Mo_[f;z[t Tbomd_y 1015 Captl B 10t

Boise 'daho 83701 0829
MOFFATT THOMAS BARRETT ROCK - FIELDS, CHD. e

208 345 2000
208 385 5384 Fax
208 385 5323 Direct

FACSIMILE

From: scottL. Campbell Date: October 19, 2007
Re: Subcase No. 63-03174 Flie No.: 22377.1

Number of pages being transmitted including the cover page: 5
Please call fax operator at (208) 345-2000 if all pages are not received.

Name - Organization Fax No. Voice No.
To: Jan Shurte Idaho Department of 334-2348 334-2190
Water Resources '
Western Region Office : _
Director Idaho Department of 287-6700 287-4800
Water Resources
Lorl Puisifer QNA Court Reporting 286-7426 484-6309
|
Message:
Notice of Deposition

PLEASE DELIVER IMMEDIATELY

The information contained in this facsimile message is attomey privileged and confidential information intended
only for the use of the individual or entity named above. If you have received this communication in error, please
immediately notify us by telephone to arrange for return of the original document to us. Thank you.
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Scott L. Campbell, ISB No. 2251 -

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facstmile (208) 385- 5384

slc@moffatt.com

22377.1

Attomneys for Jerry L. Tlucek
and Mary Lou Tlucek

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA,

Subcase No. 63-03174
Case No. 39576 ‘
NOTICE OF DEPOSITION OF JAN SHURTE

PLEASE TAKE NOTICE that Jerry L. Tlucek and Mary Lou Tlucek will take
testimony upon oral examination of Jan Shurte, before an officer authorized to administer oa-ths
on Thursday, October 25, 2007, at 10:30 a.m., and continuing thereafter ﬁ'om day to day until
completed, at the offices of MOFFATT THOMAS BARRETT ROCK & FIELDS, CHARTERED, located
at 101 S. Capitol Boulevard, 10th Floor, Boise, Idaho 83702, at which time and place you are
notified to appear and take such part in the examihation as you may deem proper.

This deposition shall be taken pursuant to the I&aho Rules of Civil Procedure.

NOTICE OF DEPOSITION OF JAN SHURTE - 1 BOI_MT2:667880.1
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DATED this J_‘fi‘day of October, 2007.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By ﬁ 30
cott L. Campbell —Of tHe/Firm

Attomneys for Jerry L. Tlucek and
Mary Lou Tlucek

CERTIFICATE OF SERVICE

I'HEREBY CERTIFY that on this,]_‘[t‘day of October, 2007, I caused a true
and correct copy of the foregoing NOTICE OF DEPOSITION OF JAN SHURTE to be served by the
method indicated below, and addressed to the following:

Director () U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered -
P.O. Box 83720 . ( ) Overnight Mail
Boise, ID 83720-0098 (3 Facsimile
Fax: 208-287-6700
Lori Pulsifer ( ) U.S. Mail, Postage Prepaid
" QNA Court Reporting _ ( ) Hand Delivered
PMB 219 ( ) Overnight Mail
111 Broadway, Suite 133 () Facsimile

Boise, ID 83702
Fax: 208-286-7426

Sgn LE. Campbell El

NOTICE OF DEPOSITION OF JAN SHURTE - 2 BO{_MT2:667886.1



10/19/2007 16:49 FAX 2083856350

Scott L. Campbell, ISB No. 2251

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 8. Capitol Bivd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

slc@moffatt.com

22377.1

Attomeys for Jerry L. Tlucek
and Mary Lou Tlucek

MOFFATT THOMAS

@o04/00p,p

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND F OR THE COUNTY OF TWIN FALLS

InRe SRBA,
Case No. 39576

Subcase No. 63-03174

NOTICE OF SERVICE OF DEPOSITION
NOTICE OF JAN SHURTE

ITHEREBY CERTIFY that on this ﬂtday of October, 2007, I caused a true

and correct copy of the NOTICE OF DEPOSITION OF JAN SHURTE and the foregoing NOTICE OF

SERVICE to be served by the method indicated below, and addressed to the following:

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720

Boise, ID 83720-0098

Fax: 208-287-6700

NOTICE OF SERVICE - 1

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(%) Facsimile

BOI_MT2:687886.1
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Lori Pulsifer ~ () U.S. Mail, Postage Prepaid
QNA Court Reporting * () Hand Delivered

PMB 219 _ . () Overnight Mail

111 Broadway, Suite 133 (9 Facsimile '

Boise, ID 83702

Fax: 208-286-7426

Scott L. Campbell

NOTICE OF SERVICE - 2 BOI_MT2:667880.1
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SUPPLEMENTAL DIRECTOR’S REPORT REGARDING
SUBCASE NO. 63-3174

In Re SRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the Idaho Department of Water Resources
David R. Tuthill Jr., Director
Donald V. Shaff, Adjudication Bureau Chief

September 14, 2007



L INTRODUCTION

Special Master Theodore R. Booth of the Snake River Basin Adjudication
(“SRBA™) Court issued a trial scheduling order on April 25, 2007, requesting the
Director of the Idaho Department of Water Resources (“IDWR” or the “Department”)
submit a report to the Court detailing IDWR’s basis for its recommendation in subcase
no. 63-3174. In particular, Special Master Booth asked [IDWR to discuss the quantity
element and the basis for including an annual volume limitation in its recommendation.
In response to this request, IDWR submits this Supplemental Director’s Report
Regarding Subcase No. 63-3174 in accordance with Idaho Code § 42-1412(4) and
Administrative Order 1. This report was prepared under the supervision of David R.
Tuthill, Jr., Director, and Donald V. Shaff, Adjudication Bureau Chief for IDWR.

The following IDWR employees have knowledge of the information contained in
this report: Jan Shurte, Adjudication Water Rights Supervisor, Western Regional Office;
David R. Tuthill, Jr., Director.

II. BACKGROUND

On September 13, 1989, Jerry L. and Mary Lou Tlucek (“Tluceks™) originally
claimed in the SRBA water right no. 63-3174 based on a license for irrigation by ground
water. On August 8, 1990, the Tluceks filed an amended claim for 63-3174. See
Amended Claim, Exh. 1. The Amended Claim sought fewer irrigated acres, 114 instead
of 200, and consequently a smaller consumptive amount, 399 acre feet per annum
(“AFY”) instead of 700 AFY. See id.

On December 16, 2005, IDWR filed its recommendation for water right no. 63-

3174 with the SRBA District Court. See IDWR Director’s Report (“Recommendation”),

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SUBCASE NO. 63-3174
Page 1



Exh. 2, On April 18, 2006, the Tluceks filed an objection, contesting the quantity and
place of use elements of IDWR’s recommendation. See Tluceks’ Objection
(“Objection™), Exh. 3. No other objections or responses have been filed on subcase no.
63-3174. On May 7, 2007, the Tluceks and IDWR filed a Stipulation to Partially Resolve
Objection as to the Tluceks’ place of use objection.
III.  DIscuUSsSION

This report first introduces briefly the Tluceks’ objection to IDWR’s
recommendation and then provides the relevant history of water right no. 63-3174, This
report concludes with a discussion of the manifold independent bases supporting IDWR’s
recommendation for the quantity element.

A. The Tlueceks’ Objection.

The Tluceks originally objected to both the quantity and place of use elements as
recommended for subcase no. 63-3174, however only the quantity element remains at
issue. For the quantity element of the Tluceks’ claim, IDWR recommended 1.85 cfs and
513.00 AFY. See Recommendation, Exh. 2 at 1.

In their objection, the Tluceks state that the right should provide for 1.85 cfs
without the AFY limitation. See Objection, Exh. 3 at 2. In the reasons supporting their
objections, the Tluceks state the proposed change will “make the recommendation
consistent with the license.” Id.

Clarifying their objection at the initial hearing, the Tluceks proposed that because

there was no AFY descriptor for the quantity on the 1967 license, IDWR therefore could

not add said descriptor to the SRBA recommendation and right. Counsel for the Tluceks

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SUBCASE NO. 63-3174
Page 2



asserted as authority for this proposition Judge Barry Wood’s decision in the “Fish

Facility Volume” case.'

B. History of Water Right No. 63-3174.

Water right no. 63-3174 is based upon a 1967 ground water license. See License
and Certificate of Water Right No. G-28285 (“License™), Exh. 4. As to quantity, the
License states, “[t]hat the amount of water to which such right is entitled and hereby
confirmed, for the purposes aforesaid, is limited to an amount actually needed and
beneficially used for said purposes, and shall not exceed 1.85 cubic feet per second.” Id.

C. Basis for IDWR’s Inclusion of an AFY Descriptor in the Recommendation,

IDWR’s inclusion of the AFY descriptor is thrice grounded in statute, practice
and policy. Read separately or read together, sections of Title 42 of the Idaho Code
demonstrate IDWR’s authority to include an AFY quantity designation. Interwoven with
the statutory authority, annual diversion volumes have been part of IDWR’s ground water
convention since before the SRBA was created. The value of uniform parameters in
water rights, explicitly recognized by the Legislature, coupled with the legislative
directive to regulate the extent of diversions, and the policy behind annual volume
diversions, provide the framework for IDWR’s recommendation.

Section 1427 of Title 42* demonstrates the Idaho Legislature contemplated
precisely the situation presented here.

The legislature finds that existing water rights are not uniformly described.

Many old water rights were simply defined by source, priority date and

diversion rate. Over time, the legislature and courts have made this

original description of a water right more specific by the addition of other

elements. Because of the increasing demand for water, it is important that
the elements of a water right be standardized to allow for fair and efficient

' SRBA Subcase Nos. 36-02708, et al. See Part 111.C infra.
2 All section references are to Title 42 of the Idaho Code.

SUPPLEMENTAL DIRECTOR'S REPORT REGARDING SUBCASE NO. 63-3174
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administration of the limited water supply. One (1) purpose of chapter 14,

title 42, Idaho Code, is to establish through an adjudication a uniform

description for surface water rights, ground water rights and water rights

which include storage.

I.C. § 42-1427(1)(a). Here, the License, upon which the Tluceks’ right is based, includes
the diversion rate but fails to include a diversion volume.

While the volume of diversion was not always included in older decrees and
licenses, as was the case with other elements, it has become an IDWR standard since
before the inception of the SRBA. Since the mid 1970°s, it has been the Department’s
policy to include a volume limitation on all licensed ground water rights. Furthermore, it
has long been a standard practice of [IDWR to include a volume limit on ground water
recommendations in the SRBA. For example, the first version of the claims manual used
at IDWR during the adjudication of the first basin in the SRBA Kstated explicitly that the
water right “[a]lmount includes the rate and volume of diversion for each nature of use,

and the total rate and volume of diversion and total consumptive use.” Claim

Investigation Handbook (“Original Claims Manual”), Exh. 5, p. 67.2 The latest version

of the claims manual (“Revised Claims Manual”) continues to emphasize IDWR’s
standard practice of including volumes on ground water rights. Revised Claims Manual,
Exh. 6, Nature of Use (“NOU”) section, p. 3 (Agents are directed to “recommend an
annual volume for all ground water irrigation rights.”).4

The recurring statutory theme of annual volume for quantity is evident. Section
1409 states pointedly that a notice of claim shall include, among other elements, the

quantity of water claimed such that the quantity “shall describe the rate of diversion or,

? For the sake of brevity, IDWR is attaching as exhibits the relevant pages only of both the Original and the
Revised Claims Manuals. IDWR can supply the whole manual(s) if requested by the Court.
% The Revised Claims Manual includes revisions from September 1999 and February 2000.

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SUBCASE NO. 63-3174
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for an instream flow claim, a rate of water flow in cubic feet per second or the annual
volume of water for use or storage in acre-feet per year, or both.” L.C. § 42-1409(c)(®).
Echoing that provision for annual volume, the director’s report recommendation must
include a quantity element. See I.C. § 42-1411(2)(c). Specifically, the quantity shall be
determined as “the rate of water diversion ar, in the case of an instream flow right, the
rate of water flow in cubic feet per second or annual volume of diversion of water for use
or storage in acre-feet per year as necessary for the proper administration of the water
right.” Id.

Section 1427 specifically authorizes the IDWR Director to implement the rubric
of the Original and Revised Claims Manuals outlined above. Where, as here, a licensed
right does not describe all of the elements of the right required in section 1409, then “the
director shall include in his report recommendations for those elements not defined by the
prior license or decree based upon the extent of beneficial use of the water right as of the
date of the commencement 0f" an adjudication,” 1.C. § 42-1427(2). The Director is
charged with making recommendations to the extent of beneficial use and is specifically
authorized to “use uniform parameters for quantification of beneficial use.” 1.C. § 42-
1401B(1).

In section 1427, the Legislature expresses the public policy rationale for
authorizing IDWR to standardize the descriptions of water rights. “[I]t is in the public
interest to provide a mechanism to decree previously undefined elements of existing
water rights based upon conditions existing on the date of commencement of the
adjudication provided the claimant is not exceeding any previously determined and

recorded element of the decreed or licensed right.” L.C. § 42-1427(i)(b).

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SUBCASE NO. 63-3174
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In addition to the legislatively-recognized policy reasons for a volume descriptor,
from a practical, administrative standpoint, annual volumes are important to define
the water rights fully based on ground water in the State of Idaho. Ground water
diversion is, at its root, a withdrawal from the aquifer so the volume diverted, not the rate
of flow, is the true measure of impact to the State’s water. Quantifying volume
associated with each ground water right allows IDWR to consider and administer the
impact of existing (and future) rights on an aquifer. The absence of a volume descriptor,
and reliance on mere rate of flow, makes water rights vulnerable to injurious
enlargement.” Moreover, annual volume descriptors further define the right, helping to
settle the matter for future administration. One of the goals of the current SRBA
adjudication is to do just that, determine the nature and extent of water rights. See
generally [.C. §§ 42-1401, 1401A(5), 1412(6).

The Revised Claims Manual further expresses the Department policy that an
annual volume may also be necessary “if there is a need to protect junior priority rights
on a stream, spring or other source with limited quantities of water and should be
recommended if contained in a license, transfer or reasonable decree,” Exh. 6, NOU p. 3.
Here, an annual volume limit is critical because of the need to protect junior priority
rights in the Treasure Valley where ground water supplies are limited.

The Department does not view the Fish Facility Volume case as limiting its
statutory authority to recommend diversion volumes pursuant to the authorities discussed

above. In his Order on Challenge (Consolidated Issues) of “Facility Volume” Issue and

® For example, without a volume descriptor, the Tluceks could divert 1.85 cfs for 24 hours a day for the
duration of the period of use, 246 days, for a total of 903 AFY. IDWR recommends 513.00 AFY based on
a standardized calculation for fair and efficient administration of the limited water supply. See also Part
1IL.D, infra.

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SUBCASE NO. 63-3174
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“Additional Evidence” Issue (“Fish Facility Order”), Judge Wood made clear that facility
volume was not a “third parameter” to quantity. See Fish Facility Order, SRBA Subcase

Nos. 36-02708, etc., www.srba.state.id.us/FORMS/volume PDF, at *8-9 (5th Dist. Idaho

Dec. 29, 1999). In contrast, there is no indication from the decision that anmual volume is
unauthorized. Rather, the language of the decision suggests the contrary. Judge Wood
reminded that when statutory language is clear and unambiguous, “the court applies the
statute without engaging in statutory construction, giving the language its plain, obvious
and rational meaning.” Id. at *8. Interpreting section 42-1411(2), Judge Wood states,
““[t]he statute requires quantity to be measured by rate of diversion or flow in cfs or afy.”
Id. at *8. Here, the plain meaning of the statute provides for the inclusion of a diversion
volume, °

For the Tluceks to read the Fish Facility Order as precluding IDWR from
recommending a volume descriptor on a licensed ground water right whose quantity is
described only by diversion rate would require Judge Wood’s decision be interpreted as
very narrowly construing sections 42-1409, 1411 and 1401B and rendering section 42-
1427 meaningless. The Fish Facility Order does not mention section 42-1427, and the
Department cannot believe he intended to accomplish such a drastic outcome sub silentio.

In sum, for longer than the SRBA has existed, IDWR has included a diversion
volume to ground water recommendations, including those based on old licenses and
decrees. To belatedly challenge this long-established practice could potentially affect
hundreds of recommendations, most already partially decreed in the SRBA. The

Legislature has already provided the statutory resolution of the issue, instructing IDWR

S The Fish Facility Order is further distinguishable from the present matter because it concerned, and
indeed emphasized, the non-consumptive nature of use, as opposed to the Tluceks' consumptive irrigation

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SUBCASE NO. 63-3174
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that for purposes of standardized, fair and efficient administration of water rights, the
Director is authorized to use uniform parameters for quantification of beneficial use. See
I.C. §§ 42-1401B(1), 1427(1)(a). The Director is explicitly commanded to include in the
recommendations those elements not defined in the old licenses and decrees. See I.C.

§ 42-1427(2). Annu'al volume is part of the quantity element. See I.C. §§ 42-1409(c)(1),
1411(2)(c); IDAPA 37.03.08.35.03.b.iv. Therefore, IDWR has sufficient basis for
including an AFY descriptor for the quantity element of a ground water right based on a
license, which is silent as to the same.

D. IDWR’s Calenlation of the Annunal Volume Limitation Used in the

Recommendation.

IDWR’s current ground water volume standard allows 4.5 acre feet per acre of
water at the field headgate. Therefore, for the quantity element, the recommended
diversion volume for water right no. 63-3174 is simply the number of irrigated acres (114
acres) multiplied by the field headgate requirement (4.5 acre feet per acre) for a fotal of
513 AFY.

1IV.  CONCLUSION

IDWR’s inclusion of the annual volume limitation on water right no. 63-3174 is
supported by unambiguous statutory authority buttressed by practice and policy.
Accordingly, IDWR recommends that the Special Master adopt IDWR’s

recommendation for water right no. 63-3174,

use. See Fish Facility Order, at *9,

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SUBCASE NO. 63-3174
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Respectfully submitted this 14" day of September 2007.

(ks Faitmdit

Carter Fritschle
Section Manager, Adjudications Bureau
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CERTIFICATE OF MAILING

I certify that on -1+ , 2007, I caused to be mailed the original
and copies of the Supplemental Director’s Report (706), including all attachments, to
the following persons by mailing the original and/or copies, postage prepaid and
addressed as follows:

1. Original to:

Clerk of the District Court original mailed

Snake River Basin Adjudication copy served via facsimile
253 Third Avenue North

P. O. Box 2707

Twin Falls, Idaho 83303-2707

2 Copies to:

Scott L. Campbell

101 S Capitol Blvd, 10™ Floor

PO Box 829

Boise, ID 83701-0829

Attorney for Jerry & Mary Lou Tlucek

IDWR Repository
P.O. Box 83720
Boise, ID 83720

Signature of})érson mailing ﬂ@fm‘m

CERTIFICATE OF MAILING — Subcase Number 63-3174
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDARO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE SHFMERqudBHONN g BhrifY STEM.
the processing of ﬂﬁf Ident. Number: A63-03174
gpplication please contact: Date Received: 9,/19,/1989
SCOTT L. CAMPBELL Receipt No: C011672
Elam, Burke and Boyd Received By:
P. O. Box 1539
Boise, ID 83701-1539
AMENDED 5¢}5ﬁ@@ICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
1. Name: JERRY L. TLUCEK 208-495-2550
Address: RT, 1
MELBA, ID 83641
AND/OR
Name : MARY LOU TLUCEK 208~ 495 2550
Address: RT. 1 P T”
MELBA, 1D 83641 {’ﬁ),* ,{
o {\}“
2. Date of Priority: NOv 27, 1959 h
' 49 AuE13
3. Source: GROUNDWATER Trib. to:
Ao RSOUTCES
4. Point of Diversion: Dapartment of Water Res
Township Range Section 1/4 of 1/4 of 1/4 Lot «County~ - = "
01N 01w 22 SE SE ADA
5. Description of diverting works:
WELL, 3857, 12", 100 HP VERT. TURB. PUMP, 8" LINE, 60 HP BOOSTER
6. Water is used for the following purposes:
Purpose From To C.F. (or) A.F.A.
IRRIGATION 03/15 11/15 1.850

7. Total Quantity Appropriated is:
1.850 C.F.S. (and/or)

8. Total consumptive use is
8. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot
0LN 0lw 22 NE SE
A63-03174 Page 1

A.F.A.

§§§%§ Acre Feet Per Annum.

Use Acres
IRR 35.0
Date: 07/31/90



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
01N 0lw 22 SW SE IRR 39.0
SE SE IRR 40.0

Section Acres 114.0

Total Acres 114.0
11. Place of use in counties: ADA
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
NONE

14, Remarks:
15, Basis of Claim: LICENSE

Water Right Number: 28285
16. Signature(s)
(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not X wish to receive and pay
a small annual fee for monthly copies of the docket sheet. :

Number of attachments: 0

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the

foregoing document are trues/and correct.

Signature of Claimant(s): gZou4y (’";;i,uag/ Date: éﬂé;/ééﬂ
dy LTt
%A« SOl vater _ewsn

A63-03174 Page 2 Date: 07/31/90



State of Idaho }

) SS.
County of (\;GJ\kJFY] )
Subscribed and swo (or affirmed) before me thi
of wa 19 90
(j; tary Pu
Seal
Residing at b?\ﬂ)}ﬂu
My Commission Expires _f}”)?#??
17. Notice of Appearance: Scott L. Campbell will be

Notice is hereby given that I,

Print Name
acting as attorney at law on behalf of the claimant signing above, and that
all notices required by law to be mailed by the director to the claimant
e mailed to me at the address listed below.

signing above,should b
Signature &,él;:;thr42~

Address P.0. Box 1539, Boise,UIdaho 83701-1539
Date ‘&/{0 ! 10

A63-03174 Page 3 Date: 07/31,/90
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12/12/2005

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SQURCE :
QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSTON:

PURPOSE AND
FERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

63-3174

JERRY L TLUCEK
15188 8 CAN-ADA RD

MELBA ID 83641
MARY LOU TLUCEK

15188 8 CAN-ADA RD
MELBA ID B3641

GROUND WATER TRIBUTARY:

1.850 CF8
513.00 AFY

11/27/1959

TO1N RO1W 522 SESE Within ADA County

BURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03/15 11/15 1.850 CFS
513.00 AFY

THE DSE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS
EARLY AS MARCH 1, PROVIDED OTHER ELEMENTS OF THE RIGHT ARE

NOT EXCEEDED. THE USE OF WATER BEFORE MARCH 15 UNDER THIS
REMARK IS SUBORDINATE TO ALL WATER RIGHTS HAVING NO

SURBORDINATED EARLY OR LATE IRRIGATION USE AND A PRICRITY DATE
EARLIER THAN THE DATE A PARTIAL DECREE IS ENTERED FOR THIS RIGHT.

TI T
TOIN RO1W S22 NESE 35,00 TOLN ROLW 522 SWSE 39.00
TOIN RO1W S22 SESE 40,00

114 ACRES TOTAL
NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

Thig partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
Jater than the entry of a tinal unified decree. Section 42-1412(6), Idaho

Coda.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License

Director’s Report

B63 - Part IIX Page 332
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0172272007 15:09 FAX 2083855350 MOFFATT THOMAS oog/o14

DISTRICT COURT-SRBA
Fifth Judigial District
County of Twin Falls - State of Idaho

COPY miom |

By Clerk
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

A. Subcase 63-03174

(Insert water right number}

In Re SRBA

Case No. 39576 STANDARD FORM 1

OBJECTION

Please fill in the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING
Name: Jerry L. Tlucek and Mary Eou Tlucek
Address: 15188 S. Can-Ada Road
Melba, Idaho 8364) .

Daytime Phone: (208) 495-2034
Name & Address of Attorney, if any:
Scott L. Campbell
Moffatt Thomas Barrett Rock & Fields
PO Box 829, Boise, Idaho 8370}
c. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’'S REPORT
Name: Jerry L. Tlucek and Mary Lou Tlucek
Address: 15188 S. Can-Ada Road
Melba, Idaho 8364
SF.1 - Objection
Amended 10/16/97 (over) Page 1

MT2:613172
EXHIBIT A

i (e
SGANNZLE

PRIy R NN



" 08/01
01/22/2007 15:10 FAX 2083855350 MOFFATT THOMAS i@oos 4

D. I object to the following elements as recommended in the Director’s Report. {Please
check the appropriate box(es}).

1. D " Name and Address
Should be:

2. IJ Source
Should be:

Quantity

Should be: 1.830 cfs without any afa limitation

Priority Date
Should be:

Should be:

Instream Flow Description
Should be:

x]
u
5. [J Point(s) of Diversion
W
O

Purpose(s) of Use
Should be:

8. [ Period of Year
Should be;

9. [« Place of Use

Please see Attachment A attached hereto.
Should be:

11. I object because:
[ This water right should not exist.

"~ [ This water right was not recommended, but should be recommended with the elements
described above. -

E. REASONS SUPPORTING OBJECTION(S):

Concerning quantity, there is no basis for inclusion of the acre fest per year volumetric limitation. Thisisa
licensed water right and the license did not contain the acre feet per year volumetric limitation.

Conceming place of use, claimant has claimed an additional 86 irrigated acres to increase the permissible
place of use from 114 acres to 200 acres, as such 200 acre place of use is set forth in Attachment A. This
expansion in the amount of iripated acres is made pursuant to [daho Code § 42-14168B,

SF.1 - Objection
Amended 10/16/97 Page 2
MT2:613272

EXHIBIT A

aD R ANT



[@010/014

01/22/20607 15:10 FAX 2083855350 MOFRFATT THOMAS

F. VERIFICATION (Must be Completed)

State of Idaho )
Jss.

)

County of i

Scott L. Campbell
{Name of person fling objection}
That I am the party/claimant filing this objection, as defined by 1.C. §§ 42-1 401A(l) and

(6) or that I am the attorney for the party/claimant objecting and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

. duly sworn, upon oath, deposes and says:

(Signature of person filing objection)

e 0 0.0

[K_unney signing in repeesentative upa:%ﬁ

Subscribed and sworn to before me on: &F}} %‘\W

¥ s L3 ¥
.&1““' Ry, Notary Public for 4daho
%' Residing at:_Boise .
* My Commission Expires:___7//¢/09
* 3 :
¢ E
& §
e e Q&
B om 1o,
QR 1D
F l__“‘_‘«“'
SF.{ - Objection
Amended 10/16/97 Page 3
Exmlvr A MT2613272
SCANKED

waR § & 700



01/22/2007 15:10 FAX 2083855350 MOFFATT THOMAS [do1i/014

INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the Court. FAX filings will not be
accepted. You must also send a copy to all the parties listed below in the Certificate of
Mailing.

G. CERTIFICATE OF MAILING

I certify that on April lg—_ﬂ: , 2006 | I mailed the original and copies of this
objection, including all attachments, to the folléwing persons:

I. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:

Name- Jerry L. Tlucek and Mary Lou Tlucek

Address: 15188 S. Can-Ada Road
Melba, Idaho 83641

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
Slate of ldaho

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resource Division
350 Wesl Fort Street, MSC 033

Boise':, ID 83724 /H:TP pHD‘MJ

mailing on Objector’s beha lf

SF.1 - Objection
Amended 10/16/97 Page 4

MT2613272
EXHIBIT A

SCAMNED

TELE A D ANAYS



01/22/2007 15:10 FAX

STANDARD FORM 1 -~ OBJECTION FOR SUBCASE 63-03174

2083855350

MOFFATT THOMAS

ATTACHMENT A TO

[@o12/014

Jerry L. Tlucek and Mary Low Tlucek are objecting to the place of use of 114 irrigated acres for
the reason set forth in the Objection. The correct place of use is as follows:

SCANNED

)

1N 1w SE SwW 40
NE SE 40
NW SE 40
SW SE 40
SE SE 40
TOTAL ACRES | 200
EXHIBIT A

LTt

BO{_MT2:612472,1
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* JAN-22-07 MON 12:58 PL.  JRBA FAX NO. ¢ P. 01

2006 SEP 26 AM 10:15
DISTRICYI CQURT - SREA
TWIN FALLS CO., IDAHO
FILED

IN THE DISTRICT CQURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IWIN FALLS

. NOTICF SETT'ING SUBCASE!(S)

In Re SRBA .

). FOR INITIAL HBARING
)

)

Case No. 39576

-

SUBCASE NO: §£3-03174

The Initial Hearing for this mubcase will be held before
Special Master THRODORE R. BOOTH

TUBESDAY, JANUARY 23, 2007 at 02:30 PM (M1
IDAHO SUPREME COURT BUILDING

451 WEST STATE STREET

ROISR, ID

ATTTRDANCE IS MANDATORY. All parties are required to
attend and must have full settlement authority.

At the Initial Illcaring you will have an oppertunity
to meet with a reprosentative of the Idaho Departwment of
Water Resources (IDWR) and/or the objector in an attempt
to veconcile any diffevence between the claim and the
Dixactor's Report. Bring any and all information you
bolieve is vrelevant to yYour claim and/or objection, IFf
the claim cannot be reconciled at the Initial Hearing,
the court will set the subcase (8) for trial within 45
days of the Initial Heaxing. IF YOU INTEND TO AMEND YOUR
CLAIM, YOU MUST DO SO AT CR BEFORE THE INITIAL HEARING.

Settlement documente must be filed with the court by
JANUARY 15, 2007  or hearing will not be vacated.

Dalbod: SEPTEMBER 26, 2008

P o
/I \..____,_?-‘ //
— r’,"éa'.“-";".? ~a
DEBEIE LASH T
Deputy Clerk
Snake River Basin Adjudication

FILE COPY FOR 01177
VILE COPY I'OR 01177

Page 1 9/26/06
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MOFFATT THOMAS ido14s014

‘ JAK—ZE—U? MON 12:58 PN RBA FAX NO. 5. P 02

(Notice Setting Initial Hearing)

VY s

CERTIFICATE OF MAILING

I Certify that a true and correct copy of the NOTICE SETTING
SUBCASE (S) FOR INITIAL HEARING was mailed on SEPTEMBER 26, 2006,
with sufficient first-class postage to the following:

DIRECTOR OF IDWR v
PO BOX 81720
ROISE, ID 83720-0098

JERRY L, & MARY LOU TLUCKEK
JERRY I TLUCEK

MARY LOU TLUCEK

J51B8 & CAN-ADA RD

MELBA, ID 83641

Phone: 208-495-2034

Page 2 9/26/06 ORIGINAL copy

CS ™ A R BT

AR 0B 00T
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[ 1

State of Idaho

License and Certificate of Water Right

Water License No....G-28285 Priority November 27, 1858 Amount.. 1. 85 c.f 5.
THIS IS TO CERTIFY that KENT BUNN

of Boise, Idaho , made application for a permit to appropriate the
public waters of the State of Ydaho, dated November 27 , 1859 ;that Permlt No. G-28285
was issued under said application; that Certifleate of Completion of Works, with a carrying capacity
of 1,86 second feet, was issued thereunder on June 26 , 1967 , showing
that said works were completed on the  4th day of November , 19 66 ; and
that on the 4th . dayof November , 19 66 KENT BUNN

" of Bolse , State of Tdaho , made proof to the satisfaction of the
State Reclamation Englneer of Idaho, of a right to the use of the waters of a well
a tributary of subterranean flow for the purpose of 1rrigatlion ,
under Use Permlt No, G-28285 of the Department of Reclamation, and

that sald right to the use of sald waters has been perfected In accordance with the laws of Idaho,
and is hereby confirmed by the State Reclamation Engineer of Idaho and entered of record in

Volume 14 of Licenses, at Page 8828 ,onthe 26th dayof  June ,19 67
The right hereby confirmed dates from, November 27 1959 .,
The Paint of Diversion Iz located

inthe SE 14 SE 14,8e¢. 22 ,Twp. 1N ,R 1W |BM, Ada County.

That the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually needed and beneflelally used for sald purposes, and shall
not exceed 1.85 cubic feet per second.

Deseription and location of use:

Twp. Range Sectlon Porly.Avta Trach He, Acres Quseribed (n Pepmit Ne. Acred Actunlly lrlgoiad

IN 1w 22 NEi SEi 40 35
W3 SE 40 39

sE} sk 40 _40_
Total number of a¢res to be irrigated: 114

The right to the use of the water aforesaid hereby confirmed is restricted to the lands or place
of use herein described, as provided by the laws of Idaho.

WITNESS the seal and signature of the State Reclamation Engineer, affixed at Bolse, Idaho,
this  26th day of June , 1987 .

Deputy State Reclamation Engineer,

e .
bS i

282 25 -
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State of Idaho

LICENSE AND CERTIFICATE
OF WATER RIGHT

To. Kent Bunn

Boise, ldaho

Source of Supply. subterranean

Ada

County

A 1.85 Sec. Ft.

Point of Diversion SE3SE4, Sec. 22,
T. 1N, R.1W, B.M,
Place of Use . NE3SE$, S1SEL, Sec.

22, T, 1N, R. 1 W, B.M,

P irrigation

Date of Friority . NOVember 27, 1959

Recorded June 26, 1967

in Book.....3% ... of Li . Page.8828

FRTA TN

_ 25285

- dimn e o o
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V. NATURE OF USE (NU), AMOUNT FOR EACH NATURE OF USE, AND TOTAL
AMOUNT

A. GENERAL

1. Other uses

Where the NU to be recommended is domestic, stock, industrial,
commercial, or mining, the use should be further described in
tother uses." With domestic use for households, the number of
households should be described; for stockwater, the number and
type of stock should be described; for the others (ESPECIALLY uses
pursuant to part B of the domestic definition), the facility in
which the water is used should be described. For example, small
domestic use in a gas station should be described as use in a gas
station; industrial use in a sugar factory should be described as
a sugar factory, etc. The distinction between commercial and
industrial is that, commercial involves service or sales to the
general public, whereas industrial involves manufacturing,
refining, or other types of processing. Mining includes extraction
of minerals and related processes that accompany the mnining
operation, such as milling, gravel washing, etc. Domestic and
stockwater uses should be described in the following form:
DOMESTIC, 1 HOME; STOCKWATER, 40 CATTLE, 10 HORSES. '

2. Forfeiture

Since a water right is limited to the amount of water
peneficially used, a portion of a water right may be forfeited by
nonuse. Since forfeiture of the entire right affects whether the
right is recommended for disallowal, it is addressed in Part I
(priority date). Since partial forfeiture affects the amount
recommended, forfeiture of a portion of a right is addressed in
this Part V. The analysis in both cases is essentially the same.

3. Amount

Amount includes the rate and volume of diversion for each
nature of use, and the total rate and volume of diversion and total
consumptive use. See Adjudication Memo #31 as to measurement of

flow for ground water claims that reguire field exam; see
Adjudication Memo #34 as to which rights require determination of
diversion volume. See Application Processing Memo 14 as to

determination of amount for rights that include storage purposes.

Generally, consumptive wuse for irrigation should be
recommended based on current standards. This is true even where
claimed differently (more or less), oOr licensed or decreed
differently (more or less). This is an exception to the general
rule that IDWR may not recommend more than was claimed, and is also
an exception to the rule of res judicata (see Intro Part J).
Consunptive use may be treated differently because consumptive use

NATURE OF USE AND AMOUNTS, Page 67



is not necessary for watermaster distribution. (The adjudication
statute provides that consumptive use "is included as a rebuttable
presumption in a decree only for the purpose of transfers pursuant
to section 42-222, Idaho Code.")

Diversion volume for irrigation should generally be
recommended in accordance with IDWR standards, unléss there is some
reason to believe otherwise. If the volume is determined by
decree, then the volume recommended should be the volume decreed
(unless it can be determined that a portion of the water right has
been forfeited, or unless there has been an expansion in irrigated
acres of a decreed right pursuant to the first presumption). With
beneficial use rights, reason to believe that the volume is
different than IDWR standards may arise from the field exam, or
from volumes decreed for similar diversion systems of the same time
period. If an excessive rate of diversion is to be recommended
(more than 1" per acre), then the volume should be proportionately
higher. Also, diversion volume -should not be-in excess of the
volume that can be diverted under the recommended rate of diversion
(in computing volume, the dates for season of use are inclusive).

4. Remarks describing amount

Adjudication Memo #32 sets forth standard remarks to describe
the following:

a. right measured at point other than point of diversion
(DO1),
b. portion of right solely for conveyance loss (D02 - D04),
C. storage capacity (D05),

d. facility volume (DOSs).

See Part VIII below as to combined use limits for multiple
rights.

5. Excessive flows for irrigation

Claims to flows in excess of the statutory standard of an inch
per acre have been referred to generally as "excessive flow"
claims. Excessive flow claims can be of two types - a single water
right for more than an inch per acre, or multiple rights that total

more than an inch per acre.

For irrigation claims to more than an inch per acre, the water
agent should complete the excess irrigation requirement worksheet
to determine if more than an inch per acre is reasonably required.
Where this information is not already available to the agent, then
the claimant should be contacted to provide the information
(regardless of whether the claim is based on beneficial use,
license, or decree). Where an amount in excess of current
standards is actually needed under the claimant’s irrigation
practices, then the claim should be referred to the bureau chief
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CHAPTER 6

PURPOSE OF USE, QUANTITY FOR EACH PURPOSE,
AND TOTAL QUANTITY

I INTRODUCTION

The purpose and quantity elements of a water right lie at the heart of the description
of water use under a water right. The agent must be familiar with how to describe the
various uses of water the investigation uncovers. Further, the method by which the water
right was established determines to a large extent what evidence is relevant to the purpose of
use and quantity to be recommended.

IL PURPOSES OF USE AND QUANTITY
Any use of water can be recommended for a water right so long as the use is for a
beneficial purpose. The following subsections describe various beneficial uses, how they

should be reported, and the quantity to recommend for each.

Adjudication Memo #32 sets forth standard remarks to describe the following:

a. right measured at point other than point of diversion (D01),
b. portion of right solely for conveyance loss (D02 - D04),

c. storage capacity (DO05),

d. facility volume (D06).

The agent's recommendation on quantity must include the rate and volume of
diversion for each use, and the total rate and volume of diversion. See Adjudication Memo
#31 as to measurement of flow for ground water claims that require field exam; see
Adjudication Memo #34 as to which rights require determination of diversion volume.
Application Processing Memo 14 discusses the determination as to the amount for rights
that include storage purposes.

For a claimed quantity to be recommended, the full amount must be beneficially
used and the amount must be reasonable. Otherwise the amount recommended will be
limited to a reasonable amount. In determining whether the amount used is reasonable, the
following factors should be taken into account: the nature of use, the purpose of use,
transmission losses, quantities used for the same purpose by others in the area, and amount
of return flows. The fact that water is returned to the stream does not automatically make
the diversion unreasonable. A determination that the quantity diverted for a long-standing
use is not reasonable is a decision that should be made only after consultation with legal
staff and the bureau chief.

There may be instances in which the total quantity may appropriately be less than

the sum of the amounts for each purpose, such as where all or part of the amount for one
purpose may also be used for another purpose. (For example, if an appropriator diverts 10

Purpose and Quantity of Use--Page 1
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cfs for irrigation, and runs that same 10 cfs through a small hydropower facility, the total
rate of diversion would be 10 cfs, not 20.)

A. Irrigation.

"Irrigation” is the spreading of water on land to materially increase the
productiveness of the land for raising crops. The particular crop to be raised does not need
to be identified in the recommendation, but may be necessary to conduct a Hubble analysis.
The number of acres irrigated needs to be identified in the recommendation.

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for irrigation. Idaho Code § 42-220 provides that no
more than an inch per acre may be decreed under a water right unless it is shown that a
greater amount of water is necessary. The quantity, alone or as combined, to be
recommended for most irrigation rights is an inch per acre. Claims to flows in excess of the
statutory standard of an inch per acre have been referred to generally as "excessive flow"
claims. Excessive flow claims can be of two types - a single water right for more than an
inch per acre, or multiple rights that total more than an inch per acre.

The agent should complete the excess irrigation requirement worksheet to determine
if more than an inch per acre is reasonably required. The agent should use the Hubble
analysis to determine if the excess amount is necessary due to field requirements. If so the
claim should include a remark identifying the per acre rate of diversion at the field headgate.
It may be that the excess flow is required for conveyance loss, which is discussed in
subsection Q of this section.

The quantity to be recommended should, in the first instance, be the quantity based
upon the irrigation system used at the time the adjudication commenced. However, if the
water user demonstrates that in the past a reasonable water system used more water to
accomplish the same purpose, the agent should recommend a quantity consistent with the
needs under the historic system. Use the Hubble analysis to calculate this quantity.

Adjudication Memo #32 sets forth standard remarks for claims to be recommended
with excessive flows for irrigation (D02, D03, D04, D08).

The agent should not recommend less than an inch per acre unless (1) the claim is
for less than an inch per acre, or (2) historic use has always been less than an inch per
acre. When a claimant claims much less water than would appear to be reasonably necessary
to irrigate the number of acres claimed the agent should make further inquiry to ensure that
the water use is beneficial.

2. Annual Volume.

Purpose and Quantity of Use--Page 2
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The agent should recommend an annual volume for all groundwater irrigation rights.
Use the "Field Headgate Requirement" map for this determination if the information is not
otherwise determined in a license, transfer or reasonable decree.

Annual volume may also be recommended if there is a need to protect junior priority
rights on a stream, spring or other source with limited quantities of water and should be
recommended if contained in a license, transfer or reasonable decree.

B. Municipal.

Municipal use is defined by statute:

"Municipal purposes” refers to water for residential, commercial, industrial,
irrigation of parks and open space, and related purposes, excluding use of
water from geothermal sources for heating, which a municipal provider is
entitled or obligated to supply to all those users within a service area,
including those located outside the boundaries of a municipality served by a
municipal provider.

Idaho Code § 42-202B(4). Further relevant definitions are also contained in this section .
L Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose.

The amount of water to be recommended for a municipal water right should be at
least the amount actually diverted by the municipal provider, and should not exceed the full
constructed capacity of the municipal system. The total amount recommended should equal
the amount that is reasonably necessary to provide for the existing uses plus the reasonably
anticipated future needs of the municipality.

2. Annual Volume.

Municipal water rights should not be recommended with an annual volume unless
contained in a license, transfer or reasonable decree.

C. Stockwatering.

Stockwatering use refers to the diversion of water for drinking by domestic livestock
or wildlife. This use can be either instream (or "in situ"), in which case the diversion is
made by the animal itself, or out-of-stream stock watering use. In the case of wildlife there
must be some type of human intent to divert the water to create a water right. Thus,
drinking from a natural source by natural wildlife does not constitute stockwatering.

Purpose and Quantity of Use--Page 3



900Z G ¢ ¥dv
[4243LEARG] GENNVOS

1 adeg (1900) L6/91/01 papusury
uopdRlqQ - 1°JS

1¥9¢8 OYep[ “eq[aq

peoy epy-ue) 'S 88151 -SSAIPPY
Y290, no AXejn pue yeony, *] Auaf -BweN
LIOdHY SHOLOTIIA NI GALSI'T SV LHOX Y41LVM 40 INVINIVTID ‘9

[0LES oyep] ‘estog ‘678 Xog Od
SPIRTA %@ Y20y Nalreg sewol]] 1181JOIA

(12qdwed 7T nodg
‘Aue g1 ‘Aourony jo ssauppy 7 sweN

pE0z-S6v (307) -°U0Ud dwndeq

[¥9£8 oyep] ‘eqldIN
peoy epy-ue) ‘g ggis1  SSRIPPY
90|, no AIRJAl pue Yaon| [ * AUd[ BWEN
ONILOALI0 NOSYdd 40 SSTIAAY ANY AIWVN ! |

‘uoneuLIOjur SUTMOT[O] By} UT 1 8Se3[d

NOLLOA[dO

I WI0A MIVANVLS 91568 “ON 3589

(saqunu yFu saem 11asug)

PLI€0-c9 BN 'Y

PN TN T e

VddS 2y uj

STIVA NIML 40 ALNNOD HHL ¥04 ANV NI ‘OHVAI 40 11V.LS
HHL 40 LOTYLSIA TVIOIANL HILIE FHL 40 1IN0 LOTYLSIA FH.L NI




D. [ object to the following elements as recommended in the Director's Report. (Please
check the appropriate box(es)).
1. [0 Name and Address

Should be:
2. [] Source
Should be:
3 Quantity o W EmC
Should be- 1.850 cfs without any afa limitation
4. Priority Date

Should be:

Point(s) of Diversion
Should be:

Instream Flow Description
Should be:

Purpose(s) of Use
Should be:

o O o 0O O

Period of Year
Should be:

o
H.

Place of Use

Please see Attachment A attached hereto.
Should be:

11. I object because:
[} This water right should not exist.

[] This water right was not recommended, but should be recommended with the elements
described above.

E. REASONS SUPPORTING OBJECTION(S):

Concerning quantity, there is no basis for inclusion of the acre feet per year volumetric limitation. This is a
licensed water right and the license did not contain the acre feet per year volumetric limitation.

Concerning place of use, claimant has claimed an additional 86 irrigated acres to increase the permissible
place of use from 114 acres to 200 acres, as such 200 acre place of use is set forth in Attachment A. This
expansion in the amount of irrigated acres is made pursuvant to Idaho Code § 42-1416B.

SF.1 - Objeclion
Amended 10/16/97 Page 2

SCANNED MT2:613272
APR 7 5 2006



F. VERIFICATION (Must be Completed)

State of 19aho )
)ss.
County of i )

Scott L. Campbell

(Name of person fillng objection)

, duly sworn, upon oath, deposes and says:

That I am the party/claimant filing this objection, as defined by I.C. §§ 42-1401A(1) and
(6) or that I am the attorney for the party/claimant objecting and that I have read this objection,
know its contents and believe that the stalements are true to the best of my knowledge.

(Signature of person filing objection)

42 0 0.0

(Atlorney signing in reprcsenlauve capacu o
Subscribed and sworn to before me on: @/Jr (/7'/‘?/'1 S

I Pee—=

.@?‘“Y Hy ", Notary Public for 4daho
6’ "f% Residing at:_Boise . /
.\* "! My Commission Expires:__7//¢ /09
* 3
, §
3 o8
% DS
"Of'f 0 4] b.‘..“‘
Suinapanest’
SF.1 - Objection
Amended 10/16/97 Page 3
SCANNED MT2:613272

APR 75.2006



INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the Court. FAX filings will not be
accepted. You must also send a copy to all the parties listed below in the Certificate of
Mailing.

G. CERTIFICATE OF MAILING

I certify that on APTil | m , 2006, T mailed the original and copies of this
objection, including all attachments, to the following persons:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PQ Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:

Name: Jerry L. Thicek and Mary Lou Tlucek

Address: 15188 S. Can-Ada Road
Melba, Idaho 83641

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, MSC 033

Boise, ID 83724

mailing on Objector's behalf

SF.1 - Objection
Amended 10/16/97 Page 4

SCANNED M12:613272
APR 752006



ATTACHMENT A TO
STANDARD FORM 1 - OBJECTION FOR SUBCASE 63-03174

Jerry L. Tlucek and Mary Lou Tlucek are objecting to the place of use of 114 irrigated acres for
the reason set forth in the Objection. The correct place of use is as follows:

APR 25 2008

TWE TR SIEE R foby.

1N SE SW 40
NE SE 40
NW SE 40
SW SE 40
SE SE 40

TOTAL ACRES | 200

BOI_MT2:612172.1
SCANNED
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DISTRICT COURT-SRBA
Fifth Judicial District
County of Twin Falls - State of idahe

COPRY e

By

Clork.
Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A. Subcase 63-03174
) (Insert water right member)
. 7
el i STANDARD FORM 1
) OBJECTION
)
Please fill in the following information:
8. NAME AND ADDRESS OF PERSON OBJECTING
Name: Jerry L. Thucek and Mary Lou Tlucek
Address: 15188 S. Can-Ada Road
o G B S Melba, Idaho 8364)

Daytime Phone: (208) 495-2034

Name & Address of Attorney, if any:
Scott L. Campbell

Moffatt Thomas Barrett Rock & Fields
PO Box 829, Boise, Idaho 83701

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR'S REPORT
Name: Jerry L. Tlucek and Mary Lou Tlucek
Address: 15188 S. Can-Ada Road
Melba, Idaho 83641
SF.1 - Objection
Amended 10/16/87 (over) Page |
MT2613272

EXHIBIT A
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D. I object to the following elements as recommended in the Director's Report. (Please
check the appropriate box(es)).

1. [0 Name and Address
Should be:

2. [ Source
Should be:

Quantity I o
Should be: 1.850 cfs without any afa limitation

Priority Date
Should be:

Should be;

6. Instream Flow Description

Should be:

fi]
O
5. [ Point(s) of Diversion
0O
0

Purpose(s) of Use
Should be:

8. [J Period of Year
Should be:

e -.[;] Place of Use

Should be: Please see Attachment A attached hereto,

11. I object because:
[J This water right should not exist.

* [J This water right was not recommended, but should be recommended with the elements
described above. :

E. REASONS SUPPORTING OBJECTION(S):

Concerning quantity, there is no basis for inclusion of the acre feet per year volumetric limitation. This isa
licensed water right and the license did not contain the acre feet per year volumetric limitation.

Conceming place of use, claimant has claimed an additional 86 irrigated acres to increase the permissible
place of use from 114 acres to 200 acres, as such 200 acre place of use is set forth in Attachment A. This
expansion in the amount of irrigated acres is made pursuant to ldaho Code § 42-1416B.

SF.1 - Objection
Amended 10/16/97 Page 2
MI2:61212
EXHIBIT A
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F. VERIFICATION (Must be Completed)
State of 1daho )
)ss.
Countyof A2
Scott L. Campbeli

» duly sworn, upon oath, deposes and says:

(Name of person filing objection)

That I am the party/claimant filing this objection, as defined by 1.C. §§ 42-1401A(1) and
(6) or that T am the attorney for the party/claimant objecting and that I have read this objection,
know its contents and believe that the statements ase true to the best of my knowledge.

(Signature of person filiag objection)

{Attorney slgning in representative
Subscribed and swomn to before me on: a%( W

Notary Public for #daho
Residing at:_Boise ,
My Commission Expires: ___7//¢ /09

SF.1 - Objection
Amended 10/18/97 Page

Eml‘r A MT2:613272
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INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the Court. FAX filings will not be

accepted. You must also send a copy (o all the partles listed below in the Certificate of
Mailing.

G. CERTIFICATE OF MAILING

I certify that on April |g-ﬂ: + 2006 , I mailed the original and copes of this
objection, including all aitachments, to the following persons:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:
Name- Jerry L. Tlucek and Mary Lou Tlucek

Addms- 15188 S. Can-Ada Road
Melba, Idaho 83641

3. Copies to:

IDWR bocument Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
Slate of Idaho

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, MSC 033

Boise, 1D 83724

mailing on Objector's behalf

SF.1 - Objection
Amended 10/16/97 Page 4

M2:613272
EXHIBIT A
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STANDARD FORM 1 - OBJECTION FOR SUBCASE 63-03174

MOFFATT THOMAS

ATTACHMENT A TO

@Bo12/014

Jerry L. Tlucek and Mary Lou Tlucek are objecting to the place of use of 114 irrigated acres for
the reason set forth in the Objection. The correct place of use is as follows:

N [w SE SW 40
NE SE 40
NW SE 40
SW SE 40
SE SE_____ (40
TOTAL AGRES | 200

EXHIBIT A

BOL_MT2:612172.1
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- JAN-22-07 HON 12:56 Pl JRBA FAX MO, 3 P, 01

2006 8EP 26 AM 10:15
DISTRICY COURT - SRBEA
THIN FALLS CO., IDAHO
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA NOTICE, SE11'ING SUBCASE (8)

)

) . FOR INITIAL HEARING
Case No. 39576 )
)

-

SUBCASE NO: 63-03174

The Initial Hearing for this subcase will be held before
Special Master THEODORE R. DOOTH

TUBSDAY, JANUARY 23, 2007 at 02:30 PM (MT
IDAHO SUPREME COURT BUILDING

451 WEST STATE STREET

BOXSR, ID

A DANCF, IS MANDATORY. All parties are required to
attend and must have full settlement authority.

the court will set the subcase(8) for trial within 45
days of the Initial Hoaxing. IF YOU INYEND TO AMEND YOUR
CLAIM, YOU MUST DO S0 AT OR BEFORE THE INITIAY, HEARING.

Settlement documents must be filed with the court by
JANUARY 15, 2007 or hearing will not be vacated.

Datod; SEPTEMBER 26, 20086

4

\ =,
el é’f 4
=== 7 P LW
DEBRTE LASH - > -
Deputy Clerk
Snake River Basin Adjudication

FILE COPY FOR 01177
FILE COPY MOR 01177

Page 3 9/26/06
EXHIBIT B
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« JAN-2-07 HON 12:58 PN ABA FAX N0, 3. - P2

(Notice Setting Initia
Page > 8/26/06 1 Hearingj

CERTIFICATE OF MAILING

I Certify that a true and correct copy of the NOTICE SETTING
GBUNCASE (S) FOR INITIAL HEARING was mailed on SEPTEMBER 26 2006,
with sufficient first-class postage to the following:

DIRECTOR OF IDWR .
PO BOX 83720
BOISE, ID 83720-~0098

JERRY L & MARY LOU TLUCKER
JERRY I TLUCEK

MARY LOU TLUCEK

15188 B CAN-ADA RD

MELBA, ID 83641

Phone : 208-495-2034

ORIGINAL copy




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 63-3174
Case No. 39576
STIPULATION TO PARTIALLY
RESOLVE OBJECTION

e’ N N’ N N N N’

This form is used to report the stipulated elements of one water right acquired under state
law and/or one federal reserved water right. Submission of this form will not automatically
result in the issuance of a partial decree. The Presiding Judge or Special Master will conduct any
hearing necessary to determine whether the facts, data, expert opinions and law support the
issuance of a partial decree for the water right.

The parties agree that the Snake River Basin Adjudication Court has jurisdiction of the
parties and subject matter to enter a partial decree for this water right; that they have been served
with sufficient process, according to the law; and that they have appeared, prosecuted, and
defended their positions with regard to this water right dispute.

The claimants and IDWR agree and stipulate that the place of use element of this
water right should be described per the attached. The claimants and IDWR have further
indicated their concurrence by initialing each of the attached pages. This stipulation
resolves only the claimants’ objection to the number of irrigated acres within the place of
use. It does not resolve the claimants’ objection to the quantity element of this right.

CLAIMANT(s)OBJECTORC(s):
Jerry L and Mary Lou Tlucek

Scott Campbell Date
attorney

STIPULATION TO PARTIALLY RESOLVE OBJECTION - 63-3174
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22nd day of January, 2007, I caused a truc and
correct copy of the foregoing AFFIDAVIT OF TIFFINY HUDAK IN SUPPORT OF MOTION TO
VACATE AND RESCHEDULE INITIAL BEARING to be served by the method indicated below, and

addressed to the following:

Director ( ) U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

PO Box 83720 ~ _.. () Ovemight Mail

Boise, Idaho 83720-0095 . (%) Facsimile

* Fax: (208) 287-6700

Scott L. Campbell

AFFIDAVIT OF TIFFINY HUDAK IN SUPPORT OF
MOTION TO VACATE AND RESCHEDULE INITIAL HEARING - 3 BOI_MT2:639104.1
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2. On or about April 20, 2006, our office filed, on behalf of Jerry L. Tlucek
and Mary Lou Tlucek, a Standard Form 1 — Objection in Subcase 63-03174. Attached hereto as
Exhibit A is a true and correct copy of the Standard Forrn 1 — Objection. |

3. On January 22, 2007, I received a telephone call from Jerry L. Tlucek, one
of the claimants in the above-captioned subcase proceeding, regarding the initial subcase hearing
scheduled for January 23, 2007, before the ziboﬁé'-_referenced Court.

4. After a review our files pertaining to this matter, I could not locate a copy
of the notice of initial hearing.

5. On January 22, 2007, I contacted Diana Delaney, the Snake River Basin
Adjudication Case Administrator, via telephone, to inquire about the initial hearing scheduled for
January 23, 2007.

6. At my request, Mrs. Delaney faxed me a copy of the Notice Setting
Subcase(s) for Initial Hearing concerning Subcase 63-03174. Attached hereto as Exhibit Bis a
true and correct copy of such Notice Setting Subcase(s) for Initial Hearing.

7. It appears that Moffatt, Thomas, Barrett, Rock & Fields, Chartered, was

not listed on the certificate of mailing and, therefore, not served with a copy of the Notice Setting

ien=

Tiffiny Hudak

Subcase(s) for Initial Hearing.

SUBSCRIBED AND SWORN to beforeqme this day of January, 2007.

AFFIDAVIT OF TIFFINY HUDAK IN SUPPORT OF
MOTION TO VACATE AND RESCHEDULE INITIAL HEARING - 2 B0I_MT2:830104.1




PRELIMINARY RECOMMENDATION OF WATER

12/12/2005
IDAHO DEPARTMENT OF WATER RESQURCES
RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:
QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

63-3174

JERRY L TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

MARY LOU TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

GROUND WATER TRIBUTARY:

1.850 CFS
513.000 AFY

11/27/1959

TO1N RO1W S22 SESE Within ADA County

PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03/15 11/15 1.850 CFs
513.00 AFY

PLACE OF USE:

THE USE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS
EARLY AS MARCH 1, PROVIDED OTHER ELEMENTS OF THE RIGHT ARE
NOT EXCEEDED. THE USE OF WATER BEFORE MARCH 15 UNDER THIS
REMARK IS SUBORDINATE TO ALL WATER RIGHTS HAVING NO
SUBORDINATED EARLY OR LATE IRRIGATION USE AND A PRIORITY

DATE EARLIER THAN THE DATE A PARTIAL DECREE IS ENTERED FOR
THIS RIGHT.

IRRIGATION Within ADA County

TO1N RO1W 522 NESE 35.0 TOIN RO1W S22 SWSE 3191

TOIN RO1W S22 SESE 40.0

114 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

EXPLANATORY MATERIAL:

Water Right 63-3174

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

BASIS OF CLAIM - License



11/21/2005
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 63-3174

NAME AND ADDRESS: JERRY L TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

MARY LOU TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

SOURCE: GROUND WATER TRIBUTARY:
QUANTITY: 1.850 CFS

513.000 AFY
PRIORITY DATE: 11/27/1959

POINT OF DIVERSION:
TO1N RO1W S22 SESE Within ADA County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03/15 11/15 1.850 CFS
513.00 AFY

THE USE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS
EARLY AS MARCH 1, PROVIDED OTHER ELEMENTS OF THE RIGHT ARE
NOT EXCEEDED. THE USE OF WATER BEFORE MARCH 15 UNDER THIS
REMARK IS SUBORDINATE TO ALL WATER RIGHTS HAVING NO
SUBORDINATED EARLY OR LATE IRRIGATION USE AND A PRIORITY
DATE EARLIER THAN THE DATE A PARTIAL DECREE IS ENTERED FOR

THIS RIGHT.

PLACE OF USE: IRRIGATION Within ADA County
TOLN RO1W 522 NESE 35.0 TO1N RO1W S22 SWSE 39.0
TO1N RO1W S22 SESE 40.0

114 ACRES TOTAL
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License

Water Right 63-3174 1
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Administrator

Resource Protection Bureau

Idaho Department of Water Resources
322 E. Front Street

Idaho Water Center

Boise, ID 83702

Re:  Preliminary Recommendations in Basin 36, Part II
MTBR&EF File No. 22377.0

Dear Dave:

I am in receipt of preliminary recommendations for water rights in the name of my client,
Jerry Tlucek, which, following your telephone call to Tiffiny Hudak on November 22, 2005,
were immediately picked-up from the Idaho Department of Water Resources. It appears from
instruction sheet enclosed with the Director’s correspondence that responses to the preliminary
recommendations are due by December 2, 2005. I am concerned with this relatively short
response period and feel that is borders on a violation of my client’s constitutional due process
rights. That being said, we will undertake evaluation of the preliminary recommendations and
attempt to respond timely, if necessary.

Thank you for your attention to this matter. If you have any questions, please do not hesitate to
contact me.

Very truly yours,

Scott L. Campbell

SLC/tmh
cc: Jerry Tlucek

BOI_MT2:599999.1



NOTICE OF ERROR

REPLY

Please type or print clearly, fill out this form completely and mail.

11/22/2005

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: December 2, 2005

Water right number: 63-

JERRY L. TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

Telephone Number: (208) 495-2550

MARY LOU TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

Telephone Number: (208) 495-2550

3174

1. Describe the portion of the proposed recommendation with which you disagree (e.g. priority date, period of

use, source);

Quantity; Place of Use

2. Describe the changes you wish to make in the proposed recommendation:

Quantity: Delete the volumetric limitation of 513 acre feet per year. > Need, \.JQ 594] 'D(L(_

Place of Use: Modify place of use as follows: {2"/? / 25
TWP RNG SEC 1/4 of 14 Acres
1N 1W 22 SE SW 40
NE SE 40
NW SE 40 Keep
SW SE 40 at
SE SE 40 1y
TOTAL | 200 e

NOTICE OF ERROR REPLY (63-3174)

BOI_MT2:600878.1



3. Give a brief explanation as to why you disagree with these portions:

Quantity: There is no basis for inclusion of the acre feet per year volumetric limitation. > 54 i ,. . S

Place of Use: The place of use is not as claimed. Yz-1127
I AGREE with this proposed recommendation: no chan M&
DATE: |2/ 02/05 SIGNATURE: WT\ j i
Please print your name: Scott L. Campbell
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
PO Box 8729

Boise, Idaho 83701
Counsel of record for Jerry and Mary Lou Tlucek

IDWR Regional Office, 2735 Airport Wy, Boise, ID 83705, 2083342190

NOTICE OF ERROR REPLY (63-3174) -2- BOI_MT2:600878.1



‘/“ > State of Idaho S
License and Certificate of Water Right

Water License No....5-28285 Priority... November 27, L Amount...1:85 ¢.f:s.
THIS IS TO CERTIFY that - KENT BUNN '

of ’ Boise, Idaho 5 méde apb]lcatlon for a permit to appropriate the
public waters of the State of Idaho, dated November 27 - , 1959 ; that Permit No. G-28285
was issued under said application; that Certificate of Completlon of Works, with a carrying capacity
of 1.85 second feet, was issued thereunder on .. June 26 , 1967 | showing
that said works were completed on the 4th . day of November , 19 66 ; and
that on the 4th 2 da}y pf ,;I\I.gv.ember . ,19 66 KENT BUNN

" of Boise - i ‘ , State of =~ ' Idaho * , made proof to the satisfaction of the
State Reclamation Engineer of Idaho, of a right to the use of the waters of a well
a tributary of subterranean flow for the purpose of ' irrigation ,
under Use Permit No, ' G-28285 of the Department of Reclamation, and

that said right to the use of sald waters has been. perfected In accordance with the laws of Idaho,
and is hereby confirmed by the'State Reclamation Engineer of Idaho and entered of record in

Volume 14 of Licenses, at Page 8828, onthe 26th' day of June - ,19 67
The right hereby confirmed dates from_ . November 27 ,1959 ., .
The Point of Diverslon Is located : ’

inthe SE 14 8E 14,Sec. 22 ,Twp. 1N ,R. 1W ,BM, Ada County.

That the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually needed and beneficlally used for said purposes, and shall
not exceed 1.85 cubie feet per second.

Description and location of use:

Twp. Range Section Forty-Acre Tract Ne, Acren Deacribed In Parmit No. Acres Actually Inlgated
1N 1w 22 NE} SE} 40 35
SWi SE% 40 39
SE} SE} 40 : 40
Total number of agres to be irrigated: 114

FONEL SO [ S

The right to the use of the water aforesaid hereby confirmed is restricted to the lands or place
of use herein described, as provided by the laws of Idaho.

WITNESS the seal and signature of the State Reclamation Engineer, affixed at Boise, Idaho,
this  26th day of June , 19 67

P s e J B

Deputy State Reclamation Engineer.

25288

——



Form 28
2M-4-65

STATE OF IDAHO

DEPARTMENT OF RECLAMATION
BOISE

REPORT OF EXAMINER

PERMIT NO.__G-28285

REPORT ON PROOF of _Completion of Works & Beneficial Use




W/ . o
Form 23
2M-4-65 STATE OF IDAHO

DEPARTMENT OF RECLAMATION
BOISE, IDAHO

REPORT OF EXAMINER

.................................

This proof is for_Completion of Works & Beneficlal Use Tn Water District No\

1. Name of applicant............. Kent Pi. Bunn A

2, Source of water supply: subterranean \\/'

3. Location of point of diversion: Is in the SWESWL SE*SEk . of Section.....22

V
T IN o R.AW County of Ada

4. Describe works as they exist, giving dlmensmns and capacities of same' ,/dﬁ lyﬂ C/ .{ Mé/
Sede (373536 ﬁ Cev 9—34:30? Mselorge it KG ! o

%0&4.1 Perad.. Rprox... ffc': AE o-_._x B Retffn S f!....ru.J(.(‘..’.’.‘.?'?ﬁ ......................
GE Kotor KO YXARYS

7. List legal subdivisions of lands to be irrigated. If proof Is for beneficial use, give exact namber
of acres under cultivation in each forty-acre tract. (Describe manner and place of use if other
than irrigation) :

s4, Sec. 22, T. 1 N, R, 1 W, B.M. (320 acres)

(Submit map on attached plat, showing location and details of above description.)
8. What large stream would the water here appropr laww reach?.
) e AN Ztnd s U EX T ttca. t/%) ..........

This examination was made on the............... / .......... day of..... * "‘/ % ......
(Signed)... W&J

mmﬁ ‘3 tp/



DALRES 04 1
SREE .

To Appropriate the Subterranean Waters of The State of Idaho

Application No. G- 3625}
Permit No. G- 28285
District No.

1. Name of Applicant: Kent Bunn
V2P S g ' '
Postoffice address: olse County: Ada State: Idasho

2. Quantity of water claimed:

(a) Rate of withdrawal in cubic feet per second 6.0 or Idaho
Miners’ inches 300 or gallons per minute

(b) Annual withdrawal in acre feet per annum

G DT T

3. Source of water supply: subterranman

SwW SW
4. Location of point of diversion or well is in the SE V4 of the  SE 14 of Section 22

Twp. 1 Ns , Rge 1 W., B,M, County of Ada

5. Wateris to be used for: I1rrigation

6. If for municipal, industrial or recreational purposes, give:

(a) Point of use of water is in the 14 of the Y4 of Section , Twp.
Rge. » B.M, )
. Y. =l i.
(b) Waste water or sewage effluent is to be returned io Ve - :
at a point in the 1 of the 14 ol Section , Twp. , Rge. . B.M. DE

7. Kind of works: wells, pumps and ditches
8. Estimated cost of works: § 20,000

9. (a) Isreservoir to be used? No
(b) Capacity of reservoir: b
10. The time required for the completion of such work and complete application of the water to the propgsed use is 5

5

years.

11. If applicant is a corporation, give:
I. (a) Date and place of incorporation:
(b) Amount of capital stock: $ (c) Amount paid in: $

(d) Names and addresses of directors:

II. The financial resources of the applicant are (a) Cash onhand: §
(b) Treasury stock: - .(c) Bonds to be issued:

(d) Other resources:

12, The land to be irrigated is described in the following tabulation:

13. Existing water rights and/ or valid permits appurtenant to the lands to be irrigated are: None

(a) (cubic feet per second, inches or gallons per minute) of the water herein applied for is to be supple-

mental to the existing water rights.

L




Remarks:

BE IT KNOWN THAT The undersigned hereby makes appli catlon for permit to appropriate the public waters of the State of

-

This appllc. )cn i1s made in-:':conmctidl with a Desert .

Idaho as herein set forth.

Date of first receipt at Department of Reclamation:

Returned to applicant for correction:

Corrected applicat

ion received:

By

L~

by
4 Entry

KENT BUNN

3230 P, M, November 27, 1%9

Approval of State Reclamation Engineer

The number of this permit is G— 28285

Recorded in Book

28285

99 Page

Approved December

L, 1959

Applicant.

Agent.

This is to certify that I have examined the within application for a permit tc appropriate the public waters of the State of Idaho, and hereby approve
the same, subject to the following limitations and conditions: -
to be filed on or before

Bond in the sum of §

Work to begin on or before
temporarily interrupted by circumstances over which the permit holder has no

One-fifth of the work above specified to be completed on or before

before

December L

5] 4

and to continue dellgently and uninterruptedly to completion, unless

control.
June L, 1962
The whole of said work to be completed and beneficial use of water appropriated in accordancé herewith, to be meade and proofs offered on or
December, 1 GEQ, N, CARTER
day of » 1959 S NacCAMATION ENGINEER.

Witness my hand this

IN TESTIMONY WHEREOF, We,

and

Lth

ROBERT E. SMYLIE

,19...59

Countersigned:

“(SEAL)
By

Bys

12.

... ARNOLD. WITLTAMS

Secretary
Paula L. Fleenor
Deputy Secretary of

of State.

STATE O

ROBERT

F IDAHO

E, SMYLIE

By

Syate

Governor

Nk

NW

SW,

Skl

Range | Sec.

NEY|INWYISWY4SEY

NE4|INW4|SWYISEY

NEY|INW[SW14ISEY

NEY|NW Y%|SW14ISEY

1N 1W P2

s

2

REAS

, Permit No, G-28285, 1

beneficial u

WHEREAS

se to be made on or be]

, said Permit was issus

WHH

FAS),

Applicant was preveni

ert Land Ent

v, which was not alloy

NOW,
on Permi

ing peng
raquired

ing

Sig

THEREFORE, An Extension
t Nols G-28285 to November

med gt Bolse, Idaho, this

in the name of Kent Eun

d in comection with I

ed from proceeding wit
ved until November 9,

f Time is allowed for
, 1965, or the length

Jlowance of his Desert Land Entry and a simi

undbr the terms and conditions of Permit No. G-2

rd day of November, 19

fore December L,196L; and,

19613

bo ko Lo kO

m requires proofs of d

esert Land Entry Idahd
h construction pending
Completion of Works an
of time anplicant was
8285,
6li,

s/ RALPH W, THOMA
State Reclamati

lar extension is allowed for every other act|

4o LO L0 )0

ompletion of works and

Serial #011123; and,

allowance of sald Deg-

1 Baneficial Use FProof
nrevented from proceed

S, Deputy
ion Englneer

, Governor of the State of Idaho,
, Secretary of State of the State of Idaho, have caused this instrument to
be executed in the name of the State of Idaho, and caused the Great Seal of the State of Idaho to be hereunto affixed, this......... ) I
day of ... Degember




L

STATE OF IDAHDO

% DEPARTMENT OF RECLAMATION

HEREAS, Permit No. G-28285, in the name of Kent Bunn, was changed November 3y 1964, by allowance of an
extension of time to make proofs of completion of works and beneficial use of the water from December L4, 1964,
to November 9, 1965, or four years after allowance of his Desert Land Entry, ldaho serial No. 0111233 and,

WHEREAS, said holder of Permit No. G-28285 could have an extension of time to November 9, 1966; and,

NOW, THEREFORE, An Extension of Time is allowed for Completion of Works and Beneficial Use Proofs on
Permit No., G-28285 to November 9, 1966, or the length of time applicant was prevented from proceeding pend-
ing allowance of his Desert Land Entry and a similar extension is allowed for every other act required under
the terms and conditions of Permit No. G=28285,

Signed at Boise, Idaho, this 1st day of October, 1965.

S/ RALPH W.THOMAS
Deputy State Reclamation Engineer

Permit No. G-28285 +
CERTIFICATE OF COMPLETION OF WORKS

TO ALL WHOM IT MAY CONCERN:

This is to certify that KENT BUNN of Boise, County of Ada, and State of Idaho, the holder of Permit No. G-28285, issued
'upon Application No, G-36254 bearing date of priority of November 27, 1959, authorizing the diversion of 6.0 second feet of
waters of a-well, County of Ada, State of Idaho, for irrigation purposes, has fully complied with the provisions of the laws of the

State of Idaho relating to the proof of completion of the works of diversion set out and described in said Permit; that said works
 are adequate for diverting and conveying to the place of intended use 1, 85 second feet of the waters of a well, from subterranean
flow; that the point of diversion of said waters SE4SE4, Sec. 22, T. 1N, R. 1 W, B.M. and the the lands proposed to be irrigated
by the use or place of use of sald water are described as follows, to-wit: NE4SE}, SiSE{, Sec. 22, T. 1N, R. 1 W, B.M.

Proof of Completion of Works made: November 4, 1966.

Witness my hand this 26th day of June, A.D, 1967.
8/ JACK A, BARNETT

Deputy State Reclamation Engineer
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October 26, 2005

Robert E. Bakes, of counsel
Morgan W. Richards, of counsel

Willis C. Moffart, 1907-1980
Kirk R. Helvie, 1956-2003

Idaho Department of Water Resources

2735 Airport Way
Boise, ID 83705

Re:  Notice of Appearance on Behalf of Jerry Tlucek
MTBR&F File No. 22377.1

Dear Lori:

Boise
Idaho Falls
Pocatello
Twin Falls

US Bank Plaza Building
101 S Capitol Blvd 10th Fi
PO Box 829

Boise ldaho 83701 0829

208 345 2000
800 422 2889

208 385 5384 Fax
www,moffatt.com

RECEIVED
0CT 28 2005

WATER RESOURCES
WESTERN REGION

Please take notice that the undersigned attorney, Scott L. Campbell of the firm of MOFFATT,
THOMAS, BARRETT, ROCK & FIELDS, CHARTERED, represents Jerry Tlucek concerning his water
right matters, including, without limitation, water right nos. 63-03174{ 63-07068, 63-07389;"
63-07392] 63-23182; and 63-32184:"Please direct all notices, correspondence, pleadings, filings

or other communication me at the address and telephone number listed above.

Thank you for your assistance in this matter. If you have any questions, please do not hesitate

to contact me.

Very truly yours,

cott L. Campbell

SLC/tmh
cc: Jerry Tlucek

BOI_MT2:697355.1



Drq N4

IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

10/26/2005

RIGHT NUMBER: 63-3174

NAME AND ADDRESS: JERRY L TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

MARY LOU TLUCEK
15188 S CAN-ADA RD
MELBA ID 83641

SOURCE: GROUND WATER TRIBUTARY:
QUANTITY: 1.850 CFs
PRIORITY DATE: 11/27/1959

POINT OF DIVERSION:

TO1IN RO1W S22 SESE Within ADA County

PURPOSE AND
PERIOD OF USE:
PURPOSE OF USE PERIOD OF USE QUANTITY

IRRIGATION 03/15 11/15 1.850 CFs

THE USE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS
EARLY AS MARCH 1 AND MAY CONTINUE TO AS LATE AS NOVEMBER

15, PROVIDED OTHER ELEMENTS OF THE RIGHT ARE NOT EXCEEDED.
THE USE OF WATER BEFORE MARCH 15 UNDER THIS REMARK IS
SUBORDINATE TO ALL WATER RIGHTS HAVING NO SUBORDINATED

EARLY OR LATE IRRIGATION USE AND A PRIORITY DATE EARLIER THAN
THE DATE A PARTIAL DECREE IS ENTERED FOR THIS RIGHT.

PLACE OF USE: IRRIGATION Within ADA County gf i 3
TOIN RO1W S22 NESE  .3970 TOIN RO1W S22 SWSE .43—&
TOLN RO1W S22 SESE 40.0

119 ACRES TOTAL
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License

Water Right 63-3174 1



AJ5809NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 05/09/00
No. A63-03174 ADJUDICATION CLAIM PROFILE REPORT PAGE: 63
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION

CODE NAME & ADDRESS DATE WATER USE FROM T0 RATE VOLUME
C JERRY L TLUCEK 11/27/1959 IRRIGATION 03-15 11-15 1.850 CFS
C MARY LOU TLUCEK  ememmemmmm e
RT 1 TOTAL DIVERSION: 1.850 CFS
MELBA ID 83641 CONSUMPTIVE USE: 399.00 AFA
(208) 495-2550
Water Source: GROUNDWATER Tributary to: Stage: LICENSE
Point(s) of Diversion: TOIN ROTW S22 SESE ADA County
Place of use Legal Description for: IRRIGATION
NE NW SW SE
NENE NWNE SWNE SENE : NENW NWNW SWNW SENW : NESW NWSW SWSW SESW : NESE NWSE SWSE SESE :
T R § : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : SUM
01N 01W 22 : : : i35 39 40 : 114.0
TOTAL ACRES 114.0
POU County: ADA
Other Rights: NONE
Other Water Rights with Same Point(s) of Diversion with Stage (Includes ALl Sources):
A63-23182
Other Water Rights Listing Overlapping Place(s) of Use:
A63-23182
Dates: Exam Made Date: Verified Date: Objection Filed Date:
Misc: Water District Number: Field Inspection Flag:
Presumption Flag:
Audit: 04/19/90 HARRINGT 06/04/90 HARRINGT 07/31/90 SCHULD 03/22/95 SSHERMAN

03/30/95 POST-STD  07/17/95 JSHURTE



WR5808NP IDAHO DEPARTMENT OF WATER RESOURCES

07/13/95 00:05:10

(0D-26) WATER RIGHT PROOF READING REPORT Page 1
Water Right Number - 63-03174 Prefix Translation: WATER RIGHT old (D) Number - 28285
S E =N E Last Name - - - - - + + - First Name - - + NS = Sms EEe S S = Address - - - - - - - - - - - - - - +
*%% C - CURRENT OWNER ***
BUNN KENT 1 - 4215 EMERALD ST.
2 -
3 -
City- BOISE State- ID Zip- 83706
Phone -
+ - - Priority Date - - + + - - - Region - - - + + - - - Stage - - - + + - - - Status - - - - +
11/27/1959 14 WESTERN L - LICENSE
+tESEEss = Source = = = = = = = = == = = + A Bl Tributary = = = = = = = = = = = = = - = = +
GROUNDWATER
+OH R R LS SR R D ENR &R RS SR REE &R e w . Point of Diversion - - - - - - - - - - - - - - - - -0 o e st il sl e e +
Twn Rng Sec Tract Lot RFlg County Diversion Name Diversion Rate Diversion No.
01N 01w 22 SE SE (1) ADA
trgmEnzmE T auEER Al B A0S T H 0 - - - - Water Use e s mm e smm s S 2 3000 5 7 Somm = 20k £ 3 S +
Code Description Period From Period To Diversion Rate Diversion Volume
01 - IRRIGATION 1.850
+ - Total Div. Rate - + + - Total Div. Volume - + + - Total Div. Capacity - +
1.850
R R T R ER SRR SRR Place of Use - - - - - - - = = - - - - - - - - =e=-===n==-=- +
Twn Rng Sec Tract Lot Acres Code Description County
01N 01w 22 NE SE 35.0 01 IRRIGATION (1) ADA
01N 01w 22 SW SE 39.0 01 IRRIGATION ( 1) ADA
01N 014 22 SE SE 40.0 01 IRRIGATION (1) ADA
Total Acres: 114.0
+ - - Diversion Means -
+ - - Non-Irrigation Use -
+ - - Other Rights for Same Use -
o= S DK W R ROE 8 S MDE H S S R S SR R RS S RemapKg: == & & Buie ¥ % BUE 8 ROEE RO U S8 EEETE S Wi E S R +
No Remarks found.
Homomomamow om mUE om0 R OR R R o omie xS g Old Water Right Numbers - - - = = = = = = = = = = = = = oo v 000w oo +
No Old Water Right Numbers found.
+ - o-ommeom s momimmew o imimowonomuel e owoim s = e Conditions of Approval - - - = = = = = = = = = = = = - - =« o - - - - - - - +

No Conditions of Approval found.



WR5808NP IDAHO DEPARTMENT OF WATER RESOURCES 07/13/95 00:05:10

(0D-26) WATER RIGHT PROOF READING REPORT Page 2

Water right number - 63-03174 Prefix Translation: WATER RIGHT

+ - - - - Decree Plaintiff - - - + + - - - - Decree Defendant - - - + + - Decree Date - +
00/00/0000

e T Comments- - - - - - = = = = = = = = = ==« 2= ----- +

No Comments Found

L N Water Rights Dates and Flags Area - - = - = = = = = = = = = = = = = = « = = - « « +

Proof Due Date - 00/00/0000 Field Exam Made - 00/00/0000 Field Exam Fee -
Approved/Denied - 00/00/0000 Protested Date - 00/00/0000 Swan Falls -

Proof Made Date - 00/00/0000 Hearing Date - 0070070000 Temporary Right - P
Exam to S.0. Date- 00/00/0000 Verified Date - 05/06/1985 DLE/Carey Act N
Oorder Show Cause - 00/00/0000 Receipt Number - Water District -
Licensed Date - 08/28/1979 Appl Received - 00/00/0000 Transfer/Amended -
Decree Date - 0070070000 Name Connector - POU Ownership Flag-

Presumption Flag -



State of Idaho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
August 28, 1990 DIRECTOR

Mr. Scott L. Campbell 1035 ({, \V/
Elam, Burke, & Boyd R~
P. O. Box 1539 '

Boise, ID 83701 $0 AUG2 8 1930

RE: Snake River Basin Adjudication - Ada County
Claim Nos. A63-23182 and A63-03174 (Amended)
Jerry L. and Mary Lou Tlucek

Departmeant of Water Rasources

Wastern Regional Gffice

Dear Mr. Campbell:

In response to your letter dated August 10, 1990 and the
explanation presented regarding a Request for Extension of time
to file water rights in Ada County. The original filing
deadline for this claim was September 8, 1989. This letter is

granting an extension of time for the filing of Notice of Claims
to a Water Right.

The extension is granted until August 13, 1989, which is the date
your Notice of Amended Claims Nos. A63-23182 and A63-03174 was
received in our office. Please keep this extension of time with
your other legal documents.

This extension is granted under the authority of §42—1409 (10),
Idaho Code. '

Signed this 28th day of August, 1990.

ﬁ/////z///

Dawird~B. Shaw
Adjudication Bureau Chief

DBS;dms

cc: IDWR, Western Region



From: DWR03: :SHAFF 15-AUG~-1990 14:59:18.78
To: DWR80: : SHURTE

CC: SHAFF

Subj‘: RE: TLUCEK CLAIMS - SCOTT CAMPBELL, ATTORNEY

Ah, Ah. Funny you should be asking about this. I probably got
Campbell’s letter with the Tlucek claims Monday. I read the
letter today and sent the package to Dave to consider the request
for extension.

Tell ya what. Why don’t I send it all to you when Dave has taken
action on the extension? Sounds like you have all the background
info., and I won’t have to start at ground zero. From memory
"Campbell" amended one claim and submitted another. The claims
are related to the prior correspondence/conversations, but I
cannot recall specifically how:. When I read the extension stuff
I passed the package on to Dave, thus delaying sorting out the
details of the claims.



From: DWR80: : SHURTE 15-AUG-1990 13:26:44.30

To: DWR03::SHAFF
CC: . .
Subj: * TLUCEK CLAIMS - SCOTT CAMPBELL, ATTORNEY

HI DON. I FOUND A CLAIM NO. A63-03174 WITH A LETTER ATTACHED FROM JOHN C.
STATING THAT TLUCEK'S HAD CLAIMED 200 ACRES WHEN THEIR ORIG. LICENSE WAS FOR
114 ACRES. SCOTT C. HAD CALLED STEVE LESTER AND HE HAD GIVEN ME A MEMO TO
CHECK THE CLAIM, ETC. I FINALLY RECEIVED THE CLAIM WITH JOHN’S LETTER AND
SCOTT CAMPBELL TELLS ME THAT HE HAD TALKED TO BRUCE AND SENT ANOTHER CLAIM

FOR THE ADDITIONAL 86 ACRES DIRECTLY TO YOU. THEN, BRUCE STATES HE ALSO SENT
SCOTT AN AMENDED CLAIM FOR A63-03174 TO REDUCE THE ACRES TO 114. 1IN LOOKING AT
THE HOST TEMP. I FOUND A63-23182 FOR TLUCEK'S 86 ACRES, BUT NO RECEIPT ATTACHED
AND IT'S STILL IN HOST TEMP. I ASSUME THEY WOULD HAVE TO SUBMIT ANOTHER $50.
WHAT I WOULD LIKE TO KNOW IS IF YOU RECEIVED THOSE CLAIMS BACK, AND WHERE THEY
MIGHT BE. I HESITATE TO THINK YOU SENT THEM HERE, BECAUSE THE ONE IS STILL IN
THE HOST TEMP. WOULD YOU CHECK IT OUT FOR ME SO I CAN ATTACH THIS ORIGINAL,
AND CORRESPONDENCE TO THE AMENDED CLAIM. THANKS, JAN.



ELAM, BURKE axp BOYD

ATTORNEYS AND COUNSELORS AT LAw

KEY FINANCIAL CENTER TELEPHONE

702 WEST IDAHO 208-343-5454
POST OFFICE BOX i539 TELECOPIER
ScoTT L. CAMPBELL BOISE, IDAHO 8370! 208-384-5844
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Mr. Don Shaff

Assistant Adjudication Bureau Chief Department of Water Resources
Idaho Department of Water Resources

1301 N. Orchard

Boise, Idaho 83706

RE: Claim Nos. A63-23182 and A63-03174 (Amended)
Jerry L. and Mary Lou Tlucek

Dear Don:

Pursuant to our recent telephone conversation with regard to
the above-captioned claims, I have enclosed the executed origi-
nals of the above-referenced claims. As I indicated in our
telephone conversation, these claims were revised and are
submitted in accordance with the prior correspondence with John
Carlson of your Department and dated June 20, 1990, and in
accordance with the correspondence of Bruce Schuld of the Western
Region Office of your Department dated July 31, 1990, a copy of
which is enclosed per Mr. Schuld’'s request.

As I indicated during our telephone conversation, there were
extenuating circumstances which prevented Mr. and Mrs. Tlucek
from providing me with the necessary direction to comply with the
thirty-day time frame outlined in John Carlson’s correspondence
of June 20, 1990. After I received John Carlson’s correspond-
ence, I notified Mr. and Mrs. Tlucek by letter dated June 25,
1990. After I received no response, I followed the initial
letter with a second letter dated July 11, 1990. The day after
the deadline outlined in John Carlson's correspondence, I
received a telephone call from Mr. Tlucek, who indicated that he
and his wife had been out of town for three weeks and had not
read either of my letters until that day. Accordingly, they
requested that I proceed as necessary and hoped that the penalty
could be waived. I then attempted to contact John Carlson, who
was on vacation, and ultimately ended up speaking with Bruce
Schuld of the Western Region Office regarding this matter. Given
the circumstances, I hereby request that the Department exercise
its discretion and waive the penalty charge for the additional
claim.



Mr. Don Shaff
August 10, 1990
" Page 2

You also informed me during our telephone conversation that a
written description of these circumstances in thisg letter would
satisfy the requirement of filing a formal Request for Extension
of Time to File Adjudication Claim. Therefore, I have not
supplied one. If you do, in fact, require such a formal filing,
please notify me.

Based upon the assumption that the Department will treat this
request favorably, I have enclosed our check payable to the Idaho
Department of Water Resources in the amount of $50.00 for Claim
No. A63-23182. The per-acre charge for irrigation use on the
property has already been paid in the prior filings under Claim
A63-03174. Needless to say, if the Department does not waive the
late penalty charge, we will provide that additional fee after
notification from the Department.

I also request that the Department provide me with a receipt,
as well as conformed copies of the Claims as filed, so that I
have a complete record for my files.

Thank you for your anticipated cooperation.

Very truly yours,

ELAM, BURKE AND BOYD

cc: Mrs. and Mrs. Jerry L. Tlucek

SLC:bhb
Encl.



State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON
July 31, 1990

DIRECTOR

Scott Cambell
Elam Burke and Boyd
P.0. Box 1539
Boise, Idaho 83701

RE: A63-03174 and A63-23182, attached.
Dear Mr. Cambell;

As per our conversation this morning, I am sending you
forms for requesting an Extension of Time. Requests should be
submitted with any claims done after the county’s due date.
In this instance, A63-23182. If the request is granted by
Dave Shaw, then the late fees will be waived. If, however,
you are denied your request, you are required to immediately
submit the late fees due or the claim will be rejected and a
refund of adjudication fees will be instigated. Please be
very specific 1in describing the circumstances that resulted
in late submittal or response to our Bureau’s queries.

Furthermore, I have taken the initiative and filled out
A63-23182, attached, which is a beneficial use claim to the
irrigation of the acreage in excess of that covered by
license #63-03174. I have also made amended version of
A63-03174, attached, which is the proper way to make claim
to the license. There are three packages of claims, two of
them are stamped for the files of you and your clients. One
set, containing a copy of each claim, should be signed by
you, your client, and his/her signature must be notarized.
The claims should then be re-submitted to this office with
the request for an Extension of Time to waive the late fees
for A63-23182, and a $50 filing fee for A63-23182. No acreage
fee is due as acreage fees were paid for in the original
submittal of A63-03174. A copy of this letter should also be
submitted, as it will help to expedite this office’s handling
of the claims.

Regards,

Bruce A. Schuld
Senior Water Resource Agent
Western Region

cc:BAS:SC:file
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
June 20, 1990 DIRECTOR

Scott L. Campbell
Attorney at Law
P.O. Box 1539
Boise, ID 83701

RE: Notice of Claim to a Water Right A63-03174
in the name of Jerry L. and/or Mary Lou Tlucek, Ada County

Dear Mr. Campbell:

Enclosed please find a file copy of the above-referenced
document. This claim has been processed and no additional action
is required. Also enclosed is the yellow file copy.

During the review of the claim, we noted that the original
license was issued for 114 acres. Therefore, the claim as
processed for 200 acres appears to be an expansion according to
Idaho Code §42-1416.

If you wish to modify this claim to reflect the 114 acres and
submit a separate claim for the expanded acres, you may do so
within 30 days without the penalty of a late fee.

Another option is to file an Application for Permit on this
additional irrigated acreage. A form is enclosed for your
possible use in this matter.

Please do not hesitate to contact this office if you have any
questions or we can be of asssitance.

Sincerely,

%—Lﬂ{du&“y\,
hn D. Carlson
Adjudication Supervisor
JDC:HHT:sf:state
Enclosures:
A63~03174, Computer File Copy

& Yellow File Copy
Application for Permit
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