
03 /29 /2004
IDAHO DEPARTMEMT OF WATER RESOI]RCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED T'NDER STATE LAW

RIGHT NWBER:

NAME AND ADDRESS:

SOIJRCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

IRRIGATION

IRRIGATION WiEhin BONNEVILLE CounEv

T02N R42E S05 Lot 1 NENE 15.0

T03N R42E S32 NESE 32.0

TO3N R42E S33 sl4lNw 14.0

T03N R42E S33 SWSW 40.0

23-71242

HAMILTON LAND DEVELOPMENT
4860 w 13400 S
RIVERTON I'T 84065

AIIIELOPE CREEK TRIBLIIIARY: SOIIIH FORK SNAKE RrVER

8.220 cFs

USE OF THTS RIGHT WITH RIGHT NO. 23-1-1240 IS LIMITED TO.A TOTAL
COMBINED DIVERSION RATE OF 8.22 CFS.

06/0t/L890

T02N R42E 55 NESESE WiEhin BONNEVILLE County

PURPOSE OF USE PERIOD OF USE

04/L5 10/31
OUANTITY

8.220 CFS

TO3N R42E S32

T03N R42E 532

T03N R42E 533

SENE

SESE

NWSW

0.5

3s.0
39.0

175.5 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subjeci to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the CourE at a point in time no
later than the entry of a final unified decree. section 42-1412 (6), rdaho
Code.

EXPLANATORYMATERIAL: DeCTeed

RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PIJRSUA}IT
TO SECTION 42.T425, IDAHO CODE,

RIGHT NO. 23-TL24O IS ALSO DTVERTED THROUGH POI}I"T OF DIVERSION
DESCRIBED ABOVE.

Lwarer Rlght 23-tt242



State of Idaho
Department of Water Resources
Eastern Region

Water Right(s):
23-11240
23-11242

Place of Use: (parts of)
T2N, R42E

Sec.5 NENE
T3N, R42E

Sec.32 E2SE, SENE,
Sec. 33 W2SW, SWNW

Point(s) of Diversion:
TzN, R42E

Sec.5 NESESE

LEGEND

SESE

Point of Diversion

Place of Use

Section

Gluarter-Gluarter

GIS Place of Use lllustntion
1947/1988 NAPP PhotogEphy
Prepared by: A Rubernl
Date: February 2OO4
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10 December 2004

Hamilton Land Development, LLC
Attn Clayton Hamilton
4860 West 13400 South
Riverton UT 84065

Re: Change of Ownership Memorandum - attached

Dear Clayton:

Attached you will find the Memorandum (to the files 22-7123, 11240, ll24l, and
11242) which recaps our discussion today regarding the changes of ownership for
additional portions of the referenced water rights.

Please keep this letter and memo for your files should there be some question in the
fufure. And, again, I advise a short conference with your attorney regarding this matter.
If I can be of further assistance please call.

Respectfully submitted,

Allen B. Ruberry
Sr. Water Resource Agent
Adjudication Bureau

Cc; files



MEMORANDUM

10 December2004

To: The file of23-1 1239,11240, ll24l, and 11242

From: A. Ruberry

Subject: Future Changes of Ownership involvng22-11239 and ll24l

Today, Clayton Hamilton visited this office to discuss filing additional changes of
ownership for the land transaction(s) completed this year and the land transactions to be
completed over the next five years. The referenced land transactions are between Foster
Land and Cattle Co. and The Foster Co., the "GRANTOR", and Hamilton Land
Development, LLC, the "GRANTEE".

I advised Mr Hamilton that in the end the result would be the same, meaning that all the
water rights portions split off would total the original rights, except that they would have
some twelve rights instead of just four (current splits were done to satisfu a lender). In
addition, I advised that the cost would be $100 for each portion split off each year,
further, that from an administrative perspective, for IDWR and them, it would
bothersome. Therefore, with the above considered, I further advised Mr. Hamilton to
wait until the final land transaction was completed, which should be about 2010, then,
file one Notice of Change of Ownership for the outstanding rights. I also, advised Mr.
Hamilton to discuss this matter with his legal counsel.

It was further explained: there is a statute that requires submitting a change of ownership
"promptly" or a fine could be levied. The purpose of this memo is to declare the intent of
Mr. Hamilton wanting to file the Change(s) of Ownership today, but being advised NOT
to do so due to the above.

Attachments:
l. Grant Deed; Foster, et al and Hamilton Land Dev, LLC,wlExhibit "A"
2. Amendment to Water Rights and Inig. System Use Agreernent (part 1.)
3. Amendment to Water Rights and Irrig. System Use Agreement (part 2.) with

Water Rights and Irrigation Systems Use Agreement.

CC: Hamilton Land Development, LLC
ATTN Clayton Hamilton
4860 West 13400 South
Riverton, Utah 84065

Foster Land and Cattle Co
PO Box 308
Rigby,ID 83442
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02/t7 /2004

NOTICE OF ERROR
REPIJY

Please t]4)e or print clear1y, fill out this form completely and mail

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
reconsnendation or you want to let IDWR know that you agree with its reconrnendation.

YOI'R DEADI,ITiIE FOR RE'ITI'RIIINC A NOTICE OE ERROR REPIJY IgS

Water right number: 23-11-242

HAMILTON LAND DEVELOPMENT
4860 w 13400 s
RIVERTON III' 84065
Telephone Number: (801) 254-6910

1. Describe the portion of the proposed reconrnendatj-on with which you disagree (e.g.
priority date, period of use, source):

Describe the changes you wish to make in the proposed reconunendation:

Give a brief explanation as to why you disagree with these portj.ons:

_ I AGREE with thLs DroDos€d recomn€ndatLon: no changos ne€d to be made.

oms,' 
*//- 27

3 74 /'r

SXGIiIATURE t

Please print your name:

IDWR Regional Office,

&,*t Nof, z3- t/237EF

SC,4ffffgrl

JUt 2 I efl01
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IDWB Fleld Exam Forrn 04/03t20@

Contacts Data Entry Form

Currenl

Nam€ connector: and 
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Zs - rra.lu-\ft-
Water Right @

Currenl

Current
Ao

{-Docs, ,6rrrtcna)
Flepresentlng Attorn€Y: Phone

Accompanied BY: Phone Numbsn

BelationshiP lo Chimant

Date ol Field Exam: Time:

Directions to Property (il ditlerent lrom above) and/or updale owner inlormation:

lr9 A 234,
4
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a

Reviewer:

z - eao

Date: 
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Water Right No(s). &"?.q *#nss
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GPS DATA:

Tag# /)a rr,n 9s.ll Location:
--/*roJ C,a/- (.-*., ,x a'n 'z

Trib to:
/ .,.a

, f sv rt fta lir tl i; ,,e-

Hp:

Disch:

h" 7"

Diveriion Data:

Source:

MOTOR
Make: Model:

PUMP
Make: Model:

NOTES

SN

SN

e

-f"
tt,, ,gi gir--

&!'

Agent:Field Exam Date:



Water No(s). /{;3'OC? 6'{
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GPS DATA:

Tag#

Well Data:

MOTOR

L Location: e .1/ tfEv., a F ftrt J effi-

Disch:

fL. r

Make: Model Hp:
SN

PUMP
Make:
SN:

Model

NOTES:
El**':.,.

{.t.t ot-^

{)-Tl

Field Exam Date: / I Jp,f 6 004 Agent: At ,ct #/sn,t
/da -
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RECEIVHD

JAFI - $ JOS4

@ffncnt d tlrfater ftesourees

RECEIVED

JAll | 5 2004

Fm 42-248(6) ,u1y,2000

And Request for Notification of a Change in Ownershlp or Any Proposed
Or Final Action to Amend, Transfer, or Otherwise Modify a Water Right

Dooafiment ol Waltr Resources' Easlem Begbn
Please print or type. o*n o"r*;'ffifl"Hfim1!":#Sctions are on the back of this page.

r. waterRightNo(s).: 23-W (CA.ngo Anti.^ltvr*zg-nz\i, 2t-8t (CharP-hlticdltt *7g'tW)
Adjudication Claim No(s).

2. The following REQIJIRED information must be submitted with this form:

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF
SALE or other legal document indicating your interest in the prope(y and water rights or ciaims in question,

WITH ATTACIIED LEGAL DESCRIPTION,

B) A FEE of $25.00 per water right or adjudication claim.

Name and Mailing Address of Person or Company holding Security Interest

P. o. Box 1SE5o

So"*h f,66J,aan, (lfuh SUotS

4. Name of Water Right Owner/Claiman(s) Li-lkJ
Li.b;li\ Cry*t

5. Expiration Darc ofNotification Period 2,01

3.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Notice of Security lnterest in a Water Right

Kr6.

7.

Is this a Renewal of Request for Notification? tr YES

Signature(s) (and title if applicable)

Vti. Pne,'Jt *

For Oflice Use Only
Received by 

-

Receipted by
Processed by

Date
Date
Date

Fee

ReccipNo.
WR- Date

NMCNIVED

.lAlt t 4 il3'ul

Dc,.', r.i; 
::l:.{.'}lt:ti'ou""'

SCANNED

JAN 0I 200[
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TR\ CT 1:

Begilning at the Southwest Corner of the Southeast Quarter of the Southeast Quarter (SE1/4 SE1/4) of

Sectir:n 32. Township 3 5orth, Range 42 East of the Boise Meridian, Bonneville County, Idahol running

thenccfiorthalongtheSixteenth lineof saidSection 32,fi57.3feet; thenceNS9"E 167 feet; thenceSi9'35'E

6B.t t'eet: thence 532"15'E 432.5 feet, more 0r less, to the West line of a Countv Roaci; thence Southeriy

along rhe lyest line ol'said County Road to the South line of said Section 3?; thence Westeriv along said

South line to the point of beginning.

]IACT 2:

Towlship 3 i\orth, R"ange 42 East of the tsoise ilIeridian, Bonneville County, Idaho

Section 32: That portion of the SEi/4 NE1/4 lying East of the centerline of Antelope Creek Rond'

EXCEPTING THEREFROVI ALL OF THE FOLLOI1fNG DESCRItsED PR.OFEITTY:

L, A triangular parcel of lanci being on the Southwesteriy side of the center line of

Highrvay as surveyed ancl shown on the official piat of U.S. Elighrvay 76' Project.No'

n-iSOf til llighrvay Survey on file at the of1ice of tn. Departrneni of Highrval's of the

State of klaho, and lying in a portion of the SE1/4 NE1/'1 of said Section 32, more

particularly describeii as foilows: Beginning at the l*[ortheast Corner of the Southeast

Quarter of the Northeast Quarter (Sftl+ NE1/4) of said Section 32, approximately

1334,8 i'eet South frorn the Northeast Corner of saicl Section 32; thence West aiong

the North line of the Southeast Quarter of the Northeast Quarter (SE1/4 NE1/4) of
saici Section 32,l.?1.4 feet to a point; thence 543'31'E along a line parallel to and

100.0 feet distant Southwesterly from the centerline of U.S. Elighway No. 26 - Project
No. F-6501(2) Highway Survey 185.2 feet to the East line of the Southeast Quarter
of the Northeast Quarter (SE1/4 NE1/4) of saicl Section 32; thence North along said

East line 135.7 I'eet to the point of beginning,

TRJ{-CT 3:

Township 3 North, Range 42 East of the Boise Meridian, Bonneville Counf"v, Idaho.

Section .32: E1/2 SE1/4

EXCEPTING TI{EREFR.OM ALL OF T}IE FOLLOIVING DESCRTBED PROPERTY:

a. Beginning at the Southwest Corner of the Southeast Quarter of the Southelst

Quarter (SE1/4 SE1/4) of Section 32, Torvnship 3 North, Range 42East of the Boise

iVlericiian, Bonneviile Countv, Idaho; running thence North along the Sixteenth line

of saicl Section 32,7A57.3 feet; thence N89"E 167 feet; thence S19'35'E 684 feetl

thence 532"15'E 432.5 feet, mo,re or less,to the West line of a County Ruad; tirence

Southerly aiong the West line of said County Road to the South line of said Section

32; thence \Yesterly along said South line to the point of beginning'

ALSO: To.wnship 3 North, Range 42 East of the Boise ilIeridian, Bonneville County, Idaho'

Section 33: 5M/4 i\M/4 and W1/2 SW1/4 all of the properfv lying South and Westerl-v of U.S'

SCANNED

JAN 0 g ?00t

Highway 26

PAGE i OF 2

21- ll <44)
2l- tt? +L
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WHEN RECORDED MAIL TO:

Western AgCtedit, FLCA
P.O. Box 95850

South Jordan, UT 84095-0850
f'!
lr

irisuume nt was rect rded,

Loan No. 4400056501 ..,::nald Recctdt'r

REAL ESTATE MORTGAGE,
FIXTURE FILING AND SECURITY AGREEMENT

THIS MORTGAGE is made this 2lst day of November,2003 befween

/;
!!-. .

I{AIVIILTON LAND DEVELOPMENT, LLC, a Utah Limited Liability Company

hereinafter called "Mortgagor", and Western AeCredit. FLCA hereinafter called "Mor1gagee", a corporation, existing and operating under the Farm

Credit Act of 1971, as amended, having its principal place ofbusiness in South Jordan, Utah.

WITNESSETH: That Mortgagor IRREVOCABLY GRANTS, BARGAINS, SELLS, CONVEYS AND ASSIGNS unto Mortgagee together with

right of entry and possession the following described real property situated in the County of B-OIN-EVIILE, State of IDAHO:

FOR DESCRIPTION OF REAL PROPERTY SEE EXHIBIT'A" ATTACHED HERETO AND MADE A PART HEREOF

TOGETHER WITHI all buildings, structures, equipnrent, fixtures (including trees, vines and shrubs) and improvements of every kind and

description now or hereafter consffucted or placed thereon; all standing timber and timber to be cut located thereon; all existing and future water

rights, however evidenced, including inigation and watering equipment and systems, ditches, laterals, conduits, and rights-of-way used to convey such

warer or to drain the above-described property, all of which rights are hereby made appurtenant to the properfy, and all pumping plants, electrical

generators, wind machines, and fencing and storage tanks, now or hereafter used in connection with the property, all ofwhich are hereby declared to

be fixfures; all existing and future grazing riglrts, leases, permits and licenses; all oil, gas, and mineral leases, permits and rights used with the

property; all tenements, hereditaments, easements, rights-of-way and appurtenances to the property; and all right, title, and interest at any tin're of
Mortgagor (or any of its bailees, agents, or instrumentalities), whether now existing or hereafter alising or acquired, whether direct or indirect, whethcr

owned legally, of record, equitably or beneficially, whether constituting real or personal property (or subject to any other characterizations), whethcr

created or authorized under existing or future laws or regulations, and however arising in, including without limitation, the water, water rights and

other assets and items described below in subparagraphs (a) through (h) which shall collectively be called "Water Assets" (hereafter collectrvely

referre{ to as the "Property"). References to "water" and "water rights" are used herein in the broadest and most eomprehensive sense of the

term(s.). The term "water" includes water rights and right to water or whatever rights to money, proceeds, property or other benefits are exchanged or

receive,J lor or on account of any Water Assets or any conservation or other nonuse of water, including whatever rights are achieved by depositing

one's shares of any Water Assets in any water bank or with any water authority, or any other water reallocation rights:

a, All water (including any water inventory in storage), water rights and entitlements, other rights to water and other rights to receive water or

water rights of every kind or nature whatsoever including (i) the groundwater on, under, pumped from or otherwise avaiiable to the Property, whether

as the result of groundwater rights, contractual rights or otherwise, (ii) Mortgagor's right to remove and extract any such groundwater including ritry

permits, rights or licenses granted by any governmental authority or agency or any rights granted or created by any use, easements, covena.tt,

agreement or contract with any person or entity, (iii) any rights to which the Property is entitled rvith respect to surface water, whether such righl rs

appropriative, riparian, prescriptive, decreed ol otherwise and whether or not pursuant to permit or other governmental authorization, or the righ; to

store any such water, (iv) any water, water right, water allocation, distrjbution right, delivery light, water storage right, or other water-relateC

entitlement appuftenant or otherwise applicable to the Property by virtue ofthe Ploperty being situated within the boundaries ofany district, agenc-v,

or other governmenral entity or within the boundaries of any private water company, mutual water company, or other non-governmental entity;

b. All stock, interest or rights (including any water allocations, voting or decjsion rights) in any entity, together with any and all rights fronr any

entity or other person to acquire. receive, exchange, sell, lease. or otherwise transfer any water or other Water Assets, to store, deposit or olherwise

create water credits in a water bank or sinrilar or other arrangement for allocating water, to transpofi or deliver water, or otherwise to deal with ar:y

Water Asset;

c. All licenses, permits, approvals, conffacts decrees, rights and interest to acquire or appropriate any water or other Water Assets, water bank or

other credits evidencing any right to water or other Water Assets, to store, carry, transpofi or deliver \.vater or other Water Assets, to sell, lease,

exchange, or otherwise transfer any water or other Water Asset, or to change the point for diversion of water, the location of any water or Water

Asset, the place of use of any water or Water Asset, or the purpose of the use of any water or Water Asset;

d. All rights, claims, causes of action, judgments, awards, and other judicial, arbiter or administrative relief in any way relating to any water or

Water Asset:

e. All storage and treatment rights for any water or any other Water Asset, whether on or off the Property or other property of Modgagor, together

with all storage ianks, and other equipment used or usable in connection with such storage and any water bank deposit credits, deposit accounts clr

other rights arisrng on account of the storage or nonuse of any water or any water or any other Water Asset;

ffANNED

t 'l:l of

DATE
i}iST, CC!]E

IMAGEI,' PCS

FEE

STASE OF IDAFI0 I ss

Ci)UN-lY 0F B0NNEVILL5- i

INSTRUMENT NO

*ASN I 3 24 ( I 0-01 ) Real Estate lvl ortgage, Fixture Filin g and Securiry Agt'eement
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f. All rights to transpol-t, cany, allocate or otherwise deliver water or other Water Assets by any means wherever located;

g. All guaranries, warranties, nrarketing, managenent or service contracts, indemnity agreements, and water right agreements' other water related

contracts and water reallocation rights, ali insurance policies regarding or relating to any Water Asset;

h. All rents, issues, profits, proceeds and other accounts, instrunlents, chattel paper, contract rigbts, general intangibles, deposit accounts. and other

rights to payment arising from or on account of any use, nonuse, sale, lease, u'ansfer or other disposition of any Water Asset'

Absolute Assignment of All Revenue From Water Assets - Mortgagor hereby absolutely and unconditionally assigns to Mortgagee ail proceeds,

rents, issues and prohts from any use (apart from watering plants on ihe Property or other ordinary use on the Property), nonuse, sale, lease, transfer

or disposition of any kind or any ,"rt.r or any other water Asset subjeci to a lien in favor of Mortgagee. That assignment _shall 
be perfected

automatically without appointment of a receiver or Mortgagee becoming a mortgagee in possession and Mortgagee shall have the right, before or

after the occurrence of any aefautt or event of default. to notify any account debtor to pay all amounts owing with respect to those proceeds' rents'

issues and profrts directly to Mortgagee. Except as orherwise.agreed in writing by Mortgagee, Mongagee may apply any such collection (and any

rents, issuei, profits and proceeds) to any indebtedness owed to Mortgagee in any order, priority or manner desired by Mortgagee'

I\{ORTGAGOR ABSOLUTELY AND UNCONDITIONALLY ASSIGNS, transfers, conveys and sets over to Mortgagee all the rents' royalties'

issues, profits, revenue, income and other benefits of the property arising lrom the use or enjoyrnent of all or any portion thereol or from any lease,

mineral lease, or agreement pertaining thereto (collectively the "Rents';); suBiECT, HOWEVER, to the right, power and authority given to and

conlerred upon Mortgagor by Paragraph B'3 hereof.

PERSONAL pROpERTy SECURITY AGREEMENT - All of rhe Property rvill be considered ro the fullest extent of the law to be real propefiy

for purposes of this Moftgage. To the extenr that any of the Property, (including rvithout limitation any water Assets or fixtures), is deemed to

constitute, is adjudicated to be, or declared to be personal property, this Mortgage shall also be deemed to be a security agreement. Mortgagor does

hereby create and grant to Mortgagee a security interest in allluch personal prop.tty described herein; and further, grants ro Mortgagee all ofthe

rights and remedies of u ,..ur.ipifty under the Uniform Commercial Code and other applicable state law, which rights are curnulative'

FIXTURE FII.ING - This Mortgage shall also be deemed to be a fixture filing under the Uniform Commercial Code and is to be recorded in the

county real estate records.

FOR THE puRposE oF SECURING: (1) payment of the indebtedness or obligations evidenced by the following promissory note(s) and/or

guaranties executed uy vortgagor and/or others ioih. tutottgugee at the times, in the manner and with interest as therein set forth (notes may contain

variable or adjustable rate provisions):

Dated Face Amount Dated Face Amount

1v2112003 v1t2019 $200,000.00

(2) The payment of such additional loans or advances, including advances under a revoiving line of credit, with inierest thereon, as hereafter may be

made to Mortgagor, or Mortgagor's successors o, urri-gnr, and/or to parties whose obligation Mortgagor is guaranteeing' evidenced by a promissory

note or otherwise and any oU"tii"tion, evidenced by anly guaranties eiecuted by Mortgagor in favor of Mortgagee; PROVIDED HOWEVER' THAT'

such additional loans advanc.f guuru.,ry obligations rt.t"tt u. secured by thii \aortgage only if the promissory note, guaranty, or other docunrent

evidencing such loans or advan-ces sholl .e"ite that it is to be secured by this Mortgage; (3) the payment of any substitute notes, renewals,

reamoftizations, and extensions of all indebtedness secured by this Mortgage; (4) the performance of every obligation and agreement of Mortgagor

whether contained o, in.o[o.ut"J by ,.fer.n.. in this Mortgige, or contained in any ioan document or guaranty executed by Mortgagor in favor of

Morlgagee, wrth respect to any loan, advance, or guaranty ieiured by this tviortgage; and (5) the payment ol all sums expended or advanced by

Mortgagee under or pursuant to thi terms of this Mortgage, together wlth interest ih.r.on as herein provided. The continuing validity and priority of

this Mortgage as security for future loans, advancer, oi !u*un1l.s shall not be impaired by the fact that at certain times hereafter there may exist no

outstanding indebtedness from Mongagor to Mortgagee or no commihnent to make loans or advances.

A. TO PROTECT THE SECURITY OF TIIIS MORTGAGE, MORTGAGOR AGREES:

l. To use loan proceeds solely for the purposes set forth in the loan application(s) or agreements; to comply with the Farm Credit Act of

19i 1, as amended, andior the regulationi of the Farm Credit Administration, now existing or as hereafter amended'

2. To keep the property in good condition, working order and repair; care for the Property in accordance.with standards ofgood husbandry

and to Leep ali trees, uin", una crops on said lan? properly culiivated, irigated, fertilizea, sprayed, and fumigated; not to remove, destroy

or suifer the rernovai or destruciion of any buiidirrg, i.nre, canot, well or other improvements or fi;<tures thereon; not to remove, replace

or alter any horticultural or viticultural trie, vine or shrub pianted thereon withoui the prior written consent of Mortgagee, except in the

ordinary course of business; to complete or restore proinptly and in good and workmanlike manner any building which may be

consnucted, damaged or destroyed thereon; to comply wittr att'laws, covenants and restrictions affecting the Property; not to commit or

permit waste thereof ; not to commit, suffer or permii any act upon the Property in violation of law; to d.o all other acts which from the

character or use ofthe Property ruyi. ,.uron"'bly n...tt*y, the specific enurnerations herein not excluding the general; to observe and

perform all obligations ofMortgagor under any lease ofthe Property'
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3 To provide, nraintain and deliver /ortgagee fire and all other types of insurance of th e and in amounts as Mortgagee may requrre,
with loss payable clauses solely in favor of Mortgagee. In the event ol loss, the insurance proceeds, or any part thereof. may be applied
by Mortgagee, at its option, to the reduction of the indebtedness hereby secured or to the resroration or repair of the property danraged.
ln the event that the Mortgagor shall fail to provide satisfactory hazard insurance, Mortgagee may procure, on Mortgagor's behalf,
insut .rce in favor of Mortgagee alone. lf insurance cannot be secured by Mortgagor to provide the required coverage, such inability
shall ;onstitute an event ofdefault hereunder.

To appear in and litigate any action or proceeding purporting to affect the security hereof, the title to the Property, or the rights or powers
ol Niortgagee; Mortgagee may appear in and litigate any such action or proceedings, including any bankuptcy, partition or
condenrnation proceeding, affecting the Property, or Mortgagee's interest therein, in rvhich event Mortgagor agrees to pay all costs and

expenses thereof, including attomey's fees and costs ofsecuring evidence oftitle.

To pay on or before the due date all taxes and assessments affecting the Property, including all assessments upon water company stock
and ail rents, assessments and charges for water, appurtenant to or used in connection with the Property; to pay, when due, all
encumbrances, charges, and liens, on the Property or any part thereof, which at any time appear to be prior or superior hereto.

In case of any suit to foreclose this Mortgage or to collect any charge arising out of the debt hereby secured, or of any suit which the
Mortgagee may deem necessary to prosecute or defend to effect or protect the lien herein, including any proceeding in bankruptcy, or if
Mortgagee retains an attorney to advise Mortgagee in connection with this Mortgage or any other agreement related to the indebtedness
secured by this Mortgage, Mortgagor agrees to pay a reasonable sum as aftorney's fees and all costs and iegal expenses in connection
with said suit, and further agrees to pay the reasonable costs ofsearching the records and abstracting dr insuring the title, and such surrs,
costs and expenses shall be secured hereby and shall be included in any decree of foreclosure. The fees and costs described herein and
elsewhere in this Mortgage shall be in addition to those set forth in the loan agreerlent or any other written agreement between
Nlortgagor and Mortgagee.

Should Mortgagor fail to make any payment or to do any act as provided for in this Mortgage, then Mortgagee, but without obligation to
do so and without notice to or demand upon Mortgagor and without reieasing Mortgagor from any obligation hereof, may: make or do
the same in such manner and to such extent as either may deem necessary to protect the Propelty, Mortgagee being authorized to enter
upon the Property for such purposes; commence, appear in and litigate any action or proceeding purporting to affect the security hereof
or the rights or powers ofMortgagee, including any bankruptcy proceeding affecting the Property; pay, purchase, contest, or compromise
any encunrbrance, charge or lien which in the judgment of either appears to be prior or superior hereto; and in exercising any such
powers, incur any liability, expend whatever anrounts in its absolute discretion it may deenr necessary therefore, including attorney's.
accountant's, and appraisal fees, environmental fees, and costs of securing evidence of title, and all amounts so expended shall be
oblr-r,ations of Mortgagor secured by this Mortgage. Nothing contained herein shall prohibit Mortgagee from entering the Property, at a
reasonable time and upon reasonable notice to Mortgagor, without incurring or assuming any obligations or liabilities whatsoever, for the
sole purpose ofinspecting the Property.

To pay immediately and without demand all sums expended by Mortgagee pursuant to the provisions hereof, with interest from date of
expenditure at the same rate as is provided for in the note or notes secured by this Mortgage. In the event that such sums are not
imnLediately paid, they shall be added, along with the appropriate amount of capital stock or participation certificates, to the principal
balance ofthe indebtedness secuted hereby and shall accrue interest as herein set forth. All such sums shall be secured hercby.

9. Environmental Representations, Warranties and Covenants.

(a) Except as disclosed in writing to Mortgagee, or except as otherwise provided in any loan agreement betrveen Mortgagee and
Mortgagor which specifically refers to the Property, to the best knowledge of Morlgagor after due inquiry, Mortgagor hereby further
represents, wan'ants and covenants as follows:

(i) No poliutants, contaminants (including oil or other petroleum products), toxic or hazardous substances, or sohd or hazardous
wastes, as such terms are defined under any federal, state or local Environmental Law, regulation or ordinance (hereinafter

"Contaminants") have been, are being or will be generated, manufactured, produced, stored, disposed of, discharged. released

threatened to be released, or otherwise allowed to migrate or escape on, under or from the Property in such qunntities or
concentrations as would violate any federal, state or local Environmental Law, regulation or ordinance or as woLrld require
Mortgagor to report such condition to any governmental authority or to undertake removal or remedial action to clean up such

contaminants;

(ii) No Contaminants are located on, in or under any property located adjacent to the Property in such quantities or concentrations
as would constitute a violation of any Environmental Law or as would require the owner of the adjacent property to report such

condition to any governmental authority or to undertake removal or remedial action to clean up such Contanrinants;

(iii) Neither the Property, nor any portion thereof, nor any adjacent property or portion thereof, has been or is proposed to be listed
rlnder the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601, et seq.), or any
analogousstatelaw. IVlortgagorshall immediatelynotifyMortgageeifMortgagoracquiresanyinformationconcemingthelisting
or proposed Iisting of the Property or any adjacent propefty and shall provide Mortgagee with any documents in Mort.eagor's
possession relative thereto;

4
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(iv) No hazardous wastes, as defined under the Federal Resource Conservation and Recovery Act (42.U.S,C.,Section 6901, et seq.),

or any analogous state law ("Hazardous Wastes"), have been, are being or will be stored or rreated in'suritace itlpoundments or

orher structures or facilities located on the Property that are partially or entirely below the ground surface;

(v) No litigation, investigation, administrative order, consent order, agreements, or other action, proceeding or settlement

(hereinafter "Action") has previously been brought, is now pending, or to the best knowledge of Mortgagor threatened against or

anticipated by Mortgagor, with respect to Mortgagor's use or management of Hazardous Materials or Hazardous Wastes or the

environmental condition of the Propeqv, including any underlying groundwater. Upon learning thereof, Mortgagor shall

immediately notiff Mortgagee of any such Action or threatened Action and provide Mortgagee with copies of all documentation

relative thereto; and

(vi) Except as disclosed in writ.ing to Mortgagee, no underground tanks, wells (except domestic water wells), septic tanks, ponds,

pits or any other storage tanks ("Tanks") (whether cunently in use or abandoned) are or were located on or under the Property and

no Tanks are or were serving the Property described herein. With respect to any Tanks disclosed in writing to Mortgagee.

Mortgagor shall comply with all federal, state and local laws, regulations and ordinances and any requirements of city or county fire

departments, applicable to the maintenance and use of such Tanks, including, without limitation, Title 40 of the Code of Federal

Regulations Part 1 12.

(b) Nothing herein shall be deemed to prohibit Mortgagor from (i) using, handling or storing hazardous materials or substances, as

defined under any federal, state or local law, regulation or ordinance ("Hazardous Materials") or (ii) storing or treating non-hazardous

wastes, so long as such activities are carried out (a) in a good and husbandlike manner in il.re ordinary course of business, and (b) in

compliance with all applicable environmental laws, regulations, permits, orders or other requirements.

(c) In the event that Mortgagor is in breach of any of its representations, warranties or covenants as set forth above, Mortgagor, at its sole

expense, shall take all action required, including environmental cleanup of the Property, to conrply with the representations, warranties

and covenants herein or applicable legal requirements and, in any event, shall take all action deetned necessary by appropriate

governnrental authorities. Mortgagee shall have the right, but not the obligation, to advise appropriate governmental authorities of any

environmental condition on or affecting the Properly that constitutes or may constitute a breach ofMortgagor's obligations hereunder'

(d) Mortgagor and its successors and assigns shall indemnify, defend, protect, and hold hannless Mortgagee, its directors, officers,

employees, agents, shareholders, successors and assigns and their officers, employees or agents, from and against any and all claims, suits,

damages, liens, losses, liabilities, interest, judgments, response and cleanup costs, demands, actions, causes of action, injuries,

administrative proceedings and orders, consent agreements and orders, penalties, costs and expenses (including any fees and expenses

incuned in enforcing this indemnity, any out-of-pocket litigation costs and the reasonable fees and expenses of counsel) ol any kind

whatsoever ("Claims") paid, incurred or suffered by, or asserted against Mortgagee, including but not limited to Claims arising out of
loss of life, injury to persons, trespass or damages to or contamination ol property or natural resources, or injury to business, in

connection with or arising out of the activities of Mortgagor on the Property, Mortgagor's predecessors in interest, third parties who have

been invited, permitted or lrespassed on the Property, or parties in a contractual relationship with Mortgagor, or any of them, or which

directiy or indirectly arise out of or result from or in any way connected with the Property, whether or not caused by Mortgagor or within

the control ofMortgagor, including without limitation: (i) the presence, use, generation, treatlnent, storage, disposal, release, threatened

relcase, or discharge of any Hazardous Material or Contaminant at or from the Property and/or the cleanup of Hazardous Materials or

Contaminants within, on or under the Property; (ii) Mortgagor's breach of any of the representations, warranties and covenants contained

herein; and (iii) Mortgagor's violation or alleged violation of any applicable Environmental Law, regulation or ordinance.

(e) Mortgagor's representations, warranties, covenants and indemnities contained herein shall survive the occurrence of any event

whatsoever, including without limitation the payoff of any promissory note(s) secured hereby, the release or foreclosure of this Mortgage,

the acceptance by Mortgagee of a deed in lieu of foreclosure, or any transfer or abandonment of tlte Pl'oPerty.

(f) The term "Environmeutal Law" shall mean any federal, state or local law, statute, ordinance, or regulation, now in effect or

hereinafter enacted, pertaining to health, industrial hygiene, or the environmental conditions on, under or about the Property, including

but not limited to enactments requiring the removal or containment of asbestos-containing materials in private buildings.

(g) Mortgagor shall permit, or cause any tenant of Mortgagor to permit, Mortgagee or its agents, or independent contractors to enter and

inspect the Property at any reasonable time for purposes of determining, as Mortgagee deems necessary or desirable: (i) the existence,

location and nature of any Hazardous Materials or Hazardous Wastes on, under or about the Property, (ii) the existence, location, nature,

magnitude and spread of any Hazardous Materials or Hazardous Waste that has been spilled, disposed of, discharged or released on,

under or about the Propeny, or (iii) whether or not Mortgagor and any tenant of Mortgagor is in compliance with applicable

Environmental Law. If Mortgagor or its tenants fail to comply fully with the terms of this subdivision (g), Mortgagee may obtain

affirmaiive in.lunctile relief to corrpel such compliance.

I 0. Grazing Rights. If any portion of the Property described in this Mortgage is used by Mortgagor as the basis for obtaining grazing permits

or other grazing rights issued by any governmental agency, including without limitations the Forest Service, U.S. Department of
Agricuiture or the Bureau of Land Management, U.S. Department of Interior, Mortgagor covenants and agrees as follows:

(a) Said grazing permits or other rights are in good standing and have not been modified, reduced or Iimited in any other respect, except

as fully disclosed in writing to Mortgagee:
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(b) Mortgagor will perform all obligations imposed as a requirement of exereise of said grazrng permits or other rights and will comply
with all laws, rules and regulations applicable thereto;

(c) Mortgagor will take such timely action as may be required to cause the renewal or reissuance of said grazing permits or other rights

fronr time to time as they expire during the term thereof. Mortgagor agrees and acknowledges that the failure to renew or cause the

reissuance of any said permits for any reason, whether the result of an act or omission of Mortgagor or for reasons beyond Mortgagor's

control, is an event of default hereunder and Mortgagee shall have the right to exercise the rights hereinafter set fonh in this Mortgage;
and

or other pa)rynents accruing under said permits or any renewals thereof prior to
such payment, the amount unpaid shall become a part ofthe indebtedness secured

yable.

B I'l'ls

Any award of damages in connection with any taking or condemnation or injury to the Property by reason of public use, or for damages

resulting from private frespass or injury to the Property, is absolutely and unconditionally assigned and shall be paid to Mortgagee, under

the terms and conditions of this Mortgage pertaining to Rents. Upon receipt of such money Mortgagee may apply the same on the

indebtedness secured hereby. Mortgagor agrees to execute such furlher documents as may be required to effect the assignments herein

made as Mortgagee may require.

At any time, without affecting the liabiiity of any person for the palment of the indebtedness secured hereby, and without otherwise
affecting the security hereof, Mortgagee may (a) consent to or join in the making of any map or plat of the Property; (b) grant any

easement or create any restriction thereof; (c) subordinate this Mortgage; (d) extend or modify the term of the loan or loans secured

hereby; and (e) release without warranty, all or any part of the Property.

Prior to any default by Mortgagor in the payment, observance, performance and discharge of any condition, obligation, covenant, or
agreement of MortgagoJ contained herein, Mortgagor may, for collection and distribution purposes only, collect and receive the Rents as

they come due and payable; the Rents are to be applied by Mortgagor to the payment of the principal and interest and all other sums due

or payable on any promissory note or guaranty secured by this Mortgage and to the pa)rynent of all other sums payable under this

Mortgage and, thereafter, so long as the aforesaid has occurred, the balance shall be distributed to the account of Mortgagor. Upon any

such default, Mortgagee may at any time without notice, either in person, by agent, or by a receiver to be appointed by a court, and

without regard to the adequacy of any security for the indebtedness hereby secured, enter upon and take possession of the Property or any

part thereof, in his own name, sue for or otherwise collect such rents, issues and profits, including those past due and unpaid, and apply

the same, less costs and expenses of operation and collection, including reasonable attorney's fees, upon any indebtedness secured

hereby, and in such order as Mortgagee may determine; also perform such acts of repair, cultivation, inigation or protection, as may be

necessary or proper to conserve the value of the Property; also lease the same or any part thereof for such rental, term, and upon such

conditions as its judgment may dictate; also prepare for harvest, remove, and sell any crops that may be growing upon the Property- and

apply the proceeds thereofupon the indebtedness secured hereby.

'The entering upon and taking possession ofthe Property, the collection ofsuch rents, issues, and profits, or the proceeds offire and other
insurance policies, or compensation or awards for any taking of or damage to the Property, and the application or release thereof as

aforesaid, shall not cure or waive any delault or notice ofdefault hereunder or invalidate any act done pursuant to such notice.

Llpon default by Mortgagor in payment of any indebtedness secured hereby or in performance of any agreement hereunder, all sums

st:cured hereby shall immediately become due and payable at the option of the Mortgagee and in accordance with applicable state law. In
tii.: event of default, Mortgagee may employ counsel to enforce payment of the obligations secured hereby, may foreclose and, if
i,ppticable, sell the Property by advertisement and sale, and in accordance with other appiicable state law, and may exercise such other

nghts and remedies granted by law and equify, which rights and remedies shall be cumulative and not exclusive. Mortgagee may resort

to and realize upon the security hereunder and any other real or personal property security lrow or hereafter held by Mortgagee for the

obligations secured hereby in such order and manner as Mortgagee may, in its sole discretion, determine. Resort to any or all such

securiiy may be taken concurrently or successively and in one or several consolidated or independent judicial actions or lawful
nonjudicial proceedings, or both. If the obligation secured by this Mortgage is also secured by personal property, fixtures or crops,

Mortgagee may enforce its security interest in the personal property, fixtures and crops and its lien under this Mortgage in any manner

and in any order or sequence permitted by applicable law. All remedies are cumulative and none are exclusive; no election by Mortgagee
to pursue one remedy or item of collatetal shall be deemed to be a release or waiver of any other item of collateral or a release or

modification of the liabiliry of Mortgagor or any guarantor to pay and perform in full all obligations to Mortgagee. The procedures

goveming the enforcement by Moftgagee of its foreclosure and provisional remedies against Mortgagor shall be governed bythe laws of
the state in which the Property is located. Nothing contained herein shall be construed to provide that the substantive law ofthe state in
which the Property is located shall apply to Mortgagee's nghts and Mortgagor's obligations hereunder or under the promissory note(s) or
guaranties described herein, which are and shall continue to be governed by the substantive law of the state in which the promissory

note(s) or guaranties were executed.

6. The lailure on the part of the Mortgagee to promptly enforce any right hereunder shall not operate as a waiver of such right and the

waiver by Mortgagee of any default shall not constitute a waiver of any other subsequent defaults. Subsequent acceptance of any

pa)r)tent by the holder hereof shall not be deemed a waiver of any default by Mortgagor, or of Mortgagee's rights hereunder as the result

of any sale, agreement to sell, conveyance. or alienation, regardless of holder's knowledge of such default, sale, agreement to sell,

conveyance, or alienation at the time ofacceptance of such
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I i '':

This Moftgage applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees, administ|ators, executors,

successors and assigns. The term Mortgagee shall mean the holder and owner of any note secured hereby; or, if the note has been

pledged, the pledgee thereof. in this Mortgage, whenever the coniext so requires, the masculine gender includes the feminine andlor
neuter, and the singular number includes the plural. AII obligations ofMortgagor hereunder arejoint and several.

(a) In the event the herein-described Property, or any part thereof, or any interest therein, is sold, agreed to be sold, conveyed, alienated or
transfened, including any water transfer as defined in subsection (b) below, by Mongagor, or by operation of law or otherwise, except by
inheritance, without Mortgagee's priorwriften consent, all obligations secured hereby, inespective of the maturity dates, at the option of
the holder hereof, and without demand or notice, shall immediately become due and payable. Failure to exercise such optiotl shall not
constitute a waiver ofthe right to exercise this option in the event of subsequent sale, agreement to sell, conveyance or alienation.

(b) A water transfer is any transfer, assignment, sale, exchange, gift, encumbrance, pledge, hypothecation, alienation, grant of option to
purchase, or other disposition of, directly, indirectly or in trust, voluntarily or involuntarily, by operation oflaw or otherwise, or the entry

into a binding agreement to do any of the foregoing with respect to all or any part of (i) the groundwater on, under, pumped from or
otherwise available to the Property, (ii) Mort-eagor's right to remove and extract any such groundwater including any permits, rights or
licenses granted by any governmental authority or agency and any rights granted.or created by any easement, covenant, agreement or

contract with any person or entity, (iii) any rights to which the Property is entitled with respect to surface water, whether such right is

appropriative, riparian, prescriptive or otherwise and whether or not pursuant to permit or other governmental authorization, or the right
to store any such water, (iv) any water, water right, water allocation, distribution right, delivery right, water storage right, water allocation,
or other water-related entitlement appurtenant or otherwise applicable to the Property by virtue of thd Property's being situated within the
boundaries of any district, agency, or other govemmental entity or within the boundaries of any private water company, mutual water
company, or other non-governmental entity, or (v) any shares (or any rights under such shares) of any private water company, mutual
water company, or other non-governmental entity pursuant to which Mortgagor or the Property nray receive any rights.

In the event any one or tnore of the provisions contained in this Mortgage or in any promissory note(s) hereby secured shall for any
reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other
provision of this Mortgage or said promissory note(s), but this Mortgage and said promissory note(s) shall be construed as if such invalid,
illegal or unenforceable provision had never been contained herein or therein.

Signature(s)

HAMiLTON LAND DEVETOPMENT, LLC, A

Utah Lirnited Company

Notary Acknowledgment:
/,

STATEoF U+A4( )

couNrY ov *rhhfu ;''

on tttisfuf-aal or Ah+!-tlAen- ,20&3 beforeme, the undersigned Notary Public in and for said Counry and Stat€, personally appeared CL.q.YToN C.

HAMILT6-N t( ) p.rsoialfy f.**n to r*l t( ) proved to me on the basis ofiatisfactory evidencel to be the person(s) who executed the within instrument as

MANAGER of the Limited Liability Company therein named, on behalf of the Limited Liability Cornpany, and acknowledged to me that the Limited Liabiliry
Company executed it.

WITNESS my hand and official seal

1n CountY

^
l''

7

8

9

C. LEON ITIELSON
Nolrr! fuUlg
8tr50lullt
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TR{CT 4;

Thai portion of Gcvernment Lot 1, lyine Easr of the exisring County Road, which road runs, more 0r less'

along the follorving c0urses from a poini East along ihe Sixteenth llne 645.4 feet, more or Iess, li'om the

Sou:.,ryest Corner of the Northeast Quarter of the Southeast Quarter (i\Ei/4 SE1/4) of Section 5' Township

? Norrh, Range 42 East of the Boise $Ieridian, Bonneville Countv, Iclaho, said point being the intersecrion

of saicl si;tteenth line'rrith the lYest right of wav line of the County Roact through saici Section 5 (and saici

point not being loceted in this parcel): thence lizL"8'W 306.3 feet: thence N2"43'E 403,9 feet; thence

N16'57'W 683,7 feet; tlience l'{4"15'E 7466.i feer; thence }17"17'E 412.3 feer; thence N07"29'E 837.3 feet

(forr:aerlv described of record as N70029'E).

.': - " r:'
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WATER RIGHT NUMBER: 23-84

OwnerTvpe Name and Address

OriginalOwner HAROLD H FREEMAN

RIRIE,ID
Original Owner MARY J FREEMAN

Original Owner

Page 1

Priority Date;

Basis:

Status:

Source

ANTELOPE CREEK

Beneficial Use

IRRIGATION

Location of Point(s) of Diversion

ANTELOPE CREEK

BONNEVILLE County

Place of Use

IRRIGATION Within BONNEVILLE Countv

TO2N R42E SO4 NENE 16.0

TO2N R42E SO4 SWNE 4O.O

TO2N R42E SO4 NENW 4O.O

TO2N R42E SO4 SWNW 4O,O

TO2N R42E SO4 NESW 4O.O

TO2N R42E SO4 SWSW 4O.O

TO2N R42E SO4 NWSE 4O.O

TO2N R42E SO5 NENE 14.0/

TO2N R42E SO5 NESE 28.0

TO2N R42E SO8 NENE 31.0

TO2N R42E SO8 SWNE 27.0

TOzN R42E SO9 NENW 4O,O

TO2N R42E SO9 SWNW 4O.O

IDAHO DEPARTMENT OF WATER RESOURCES

Adjudication Claim Repon 23-84

Tributarv

SOUTH FORK SNAKE RIVER

From To Diversion Rate

4lQ1 to 11101 50,000 CFS

Total Diversion: 50.000 CFS

NE1/4SE1/4SE1/4

,tD
FOSTER LAND & CATTLE CO
PO BOX 308
RIGBY,ID 83442
(208)243-6936

06/01/1 890

Decreed

Parent: see 23-'l1241 and 23-11242

Annual Volume

Sec, 5, Twp 02N, Rge 42E, B.M.

sDcIl
= o.o4s&,hcTO2N R42E SO4

TO2N R42E SO4

TO2N R42E SO4

TOzN R42E SO4

TO2N R42E SO4

TO2N R42E SO4

TO2N R42E SO4

TO2N B42E SO5

T02N R42E S05

TO2N R42E SO8

TO2N R42E SO8

TO2N R42E SO9

TO2N R42E SO9

NWNE

SENE

NWNW

SENW

NWSW

SESW

SWSE

SENE

SESE

NWNE

SENE

NWNW

NWSW

39.0

38.0

33.0

40.0

40.0

40.0

40.0

31.0

7.0

3.0

40,0

40,0

40.0

I IOS *e

,#,



Conditions of Aoproval:

Remarks:

1. General THIS FLOW INDICATED IN THIS WATER RIGHT INCLUDES 2O.OO CFS FROM A23.00083.
SEE ATTACHED COPY OF FREEMAN VS. LAMBERT. THIS RIGHT IS A FLOOD RIGHT.

2, GENETAI SPLIT BY CHANGE OF OWNERSHIP RIGHT: SEE RIGHT NOS. 23.11241 AND 23.11242.
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Total Acres: 1109
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