01/29/2004
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE:
QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

23-11230

ZELLA S BYBEE
11477 S SNAKE RIVER RD
REXBURG ID 83440

WALTER L BYBEE

11477 S SNAKE RIVER RD
REXBURG ID 83440

UNNAMED STREAM TRIBUTARY: SNAKE RIVER
1.030 CFS

USE OF THIS RIGHT WITH RIGHT NO. 22-13266 IS LIMITED TO A TOTAL
COMBINED DIVERSION RATE OF 1.03 CFS.

THIS RIGHT WHEN COMBINED WITH RIGHT NO. 22-13266 SHALL PROVIDE NO
MORE THAN .02 CFS PER ACRE.

05/01/1884

TO04N R40E S25 SWSWNW Within MADISON County

PURPOSE OF USE PERIOD OF USE UANTITY
IRRIGATION 04/15 10/31 1.030 CFS
IRRIGATION Within un

T04N R4OE S22 NENE 0.5 TO4N R40E S22 NWNE 28.0
TO4N R40E S22 Lot 2 SWNE 7.0 TO04N R40E S22 Lot 1 SENE 4.0

39.5 ACRES TOTAL

USE OF THIS RIGHT WITH RIGHT NO. 22-13266 IS LIMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 39.5 ACRES IN A SINGLE
IRRIGATION SEASON.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: Decreed

THE ORIGINAL DECREED SOURCE UNDER THIS RIGHT IS HAWLEY SPRING.

RIGHT INCLUDES ACCOMPLISHED CHANGE IN SOURCE PURSUANT TO
SECTION 42-1425, IDAHO CODE.

RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT
TO SECTION 42-1425, IDAHO CODE.

WATER IS DELIVERED THROUGH SUNNYDELL CANAL.

THIS RIGHT IS A SPLIT FROM FORMER RIGHT 23-10010. ALSO SEE
22-13266.

Water Right 23-11230 1



State of Idaho

Department of Water Resources

Eastern Region
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- Water Right(s):
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Place of Use: T4N, R40E
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Prepared by: A. Ruberry
Date: March 2003
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IDWR Fleld Exam Form 04/03/2002
Contacts Data Entry Form 23-1lz2z0
Water Right No M
Owner Type Full Name Address City State Zip Phorl!
Current Owner, WLfg;& 3’5&3’
Name connector: and ,or , and/or
Current Owner.

Current Owner.

Representing Attorney: Phone Number:

Accompanied By: Phone Number:

Relationship to Claimant:

Date of Field Exam: Time:

Directions to Property (if different from above) and/or update owner |nformat|on

Qgéz,em U A/06T 27 etr2G (:/tm /s / Ton 4'/4%:,_/?/0
ﬁs t ZZ: e 7O ZYE avetios / 4, Zc::fr) To A2E. Ao iy /—/ [Zamﬁﬂzk
_"3/s or 58 Lrow oF LlikpiorN A0 fnu oy SpmawsS oo - wp 7O zu?)

3/50;150“’ .

M 23 - YN0 15 SFl 7 NFON2EEIESO 0 Z31/23 1,
_ Doneg 7o PurT SCPARATE SOURCES IN7O FEOPER
. L& s mnsenles T8 a @ Etrlorie s
TOGETHEIE.
23-//231 445 J72ENUMBRIsD 7o 22-]3264 7o
A ccompliSH THE ABovs

SCANNED
JUL 27 2004

Reviewer. Date:
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IDWR Fleld Exam Form

Priority Date Data Entry Form

Claim Number:

Water Right Priority Date:

Water Right Basis:

04/03/2002

Claimed Priority Date: \‘—EA ,A’ gg‘/ Claimed Basis: bm

Recommended Priority Date: g / '// &ﬁ ¢ Recommended Basis \.DEZR‘QZE

Use Claimed Priority Date and Basis as Recommended Priority Date and Basis

Document the evidence submitted/reviewed for the priority date claimed, include your analysis of the evidence:

_ remss Q oepsx

Reviewer:

Date:



04/03/2002

P oint of Diversion and Source Data Entry Form
Claim Number:
Water Right Point of Diversion: T. R , Sec . County:
Source: Tributary:
Claimed Point of Diversion: T R , Sec . County:
Source: Tributary:
Recommended Point of Diversion: T. . R , Sec. . County:
Source: Tributary:

Use Claimed POD and Source as Recommended POD and Source
o Twp Rge Sec Govlot QQQofQQofQ County Source 245}4”44?/’0
N Yok 23 | NESESW | Wiavson | fhunnmen STeean | AEA, ELkHorA
‘1/1' GPS Coordinates: WwWidmrn 9.
| | | [ | 1 [ | 77218, 7'6:5'#4'{1‘?_
GPS Coordinates:
| | ) ! | |
1'3OGPS Coordinates: }Z‘Sm 4 i e
3,\‘ LYN | 4B 25 L SWSWNW | laprson | Lonwamto Syrsam | AR4, Fiawose i nn
4 GPS Coordinates: LY
| . | | | I | g, JorSwabks B,
GPS Coordinates:
| | | | ] | | |
GPS Coordinates:
| | | | | | | |
GPS Coordinates:
Other rights from this POD?
ument how the POD and Source were verified and/or Pump and Motor data:
oB8Lsm HORE: Fukhrs J24 A- /8y 556 S 5

-

IDWR Fleld Exam Form

)

|

AS Lopienoen Sprms  Avo Mawisy Spririge Jits FROBLe»] 4S

Tutr Lk OR Dpgnis oS o opan 22 ) ),

26 oot Bt 23, Sugatsr Spesrawg Bridr 7o Susw 2z
é'éﬁ-am_ﬁr_) AroD &m Z, ?/ﬁw;-w fgt)f CQwsswm A ern)
REcowis Mew hucen FBrow IS CONTRIBUTED BY (SHck—

22-13266 z3-//Z30

7 e /7

SPesr T2ianr 7O Encons 22 srvo s . 2.3,
@owmw Fd L£1STeO A4S %24& Ord ERCH LI TN
T2 wmaw s ConBrn st lSE FOLETWEN ROT T LXEITP

.2 k-

Transters Changing POD

Reviewer:

Swruzion:
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IDWR Field Exam Form

?

04/03/2002

Place Of Use Data Entry Form

Claim Number:

Use Claimed POU as Recommended POU

Claimed Place of Us®@

Twp Rge Sec QQ Q County

Lot Num Acres

| 3‘?—5!

Purpose of Use

YN\ YO\ 22 | NE | DsrBTSon

| | | | |

Tasls.

i1 ' ‘

| | | | |

| | | |

Recommended Place of Use

Total Acres

Twp Rge Sec QQ Q County Lot Num  Acres Purpose of Use
VYN \HOL, 22\ NENE | [haison | 2.5 %}; |
[T B | VWAE | ” | . 28,0 | 7 |
I [ | SWME | udl | 22 | - |
I R R 7 7. 7, B | W A/A - |
| | | | | | | | |
I (S | | | | | P |
Total Acres ,Sﬁdg %

Document how the POU was verified:
A

u/cﬂlrzm A2 ﬁ&m 2T

) ZAys TBIALY Wi Sirson

Thes 18 anT A Lwolfowm e JHAT Seuinces Ane sOur, [ Lrswy 22

oot Lone [Bassne 23. Borw sectsrsrcd Sgemo . Loy tpes Bmpmiad

JSE  JeEmanhs

% T2 Y DEscrissw HERG 1S AOT ynt THE fawge DiszRilT , Bt

_THE WArsre [ZeenT 1S OBLWETRUD BY 7HU Swnmeb e Crmhi,

Transfers Changing POU

Reviewer:

Date:
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IDWR Field Exam Form

04/03/2002
Period of Use and Quantity Data Entry Form

Claim Number:
__ Use Claimed Period of Use and Quantity as Recommended Period of Use and Quantity
Water Right Period of Use and Diversion Rate

Water Use Start End Rate Volume
| | | | | ]
| | | | | |
| | | | | |
Overall Diversion Rate ____ Overall Diversion Volume
Claimed Period of Use and Diversion Rate

Water Use Start End Rate Volume

— » ’
| Tpres 7/ [ /{/' A | .
=

| | | | | |
| | | | | |
Overall Diversion Rate Overall Diversion Volume
Recommended Period of Use and Diversion Rate

Watir Use lart End Rate Volume
e /723 oL/ . WhZ— |

F ) " |

| | | | | |
| | | | | |
Overall Diversion Rate Overall Diversion Volume

Document how the Period of Use and/or Diversion Rate were verified:

Qhzpos 2oss Ay DEFHMNE Sensan) oF U, Wovr Dovr
S70 SOU as s 7 /l?/s,;.

EI)W BrALBL LSS ﬁl;?ﬁ%/\’/éj Jetsmn Antes FPOR Born. a‘””%fcs
232-//230 A 22 —/320L. Limehs 7 Ao

’

Reviewer: : Date:




01/28/2004

NOTICE OF ERROR
REPLY

Please type or print clearly, fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.
YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS:

Water right number: 23-11230

ZELLA S BYBEE

11477 S SNAKE RIVER RD

REXBURG ID 83440

Telephone Number: (208)356-6156

WALTER L BYBEE
11477 S SNAKE RIVER RD

REXBURG ID 83440
Telephone Number: (208)356-6156

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):

2. Describe the changes you wish to make in the proposed recommendation:

See Stipulation for Resolution-of Claim between Kyle Bybee' in behalf of Walter
Bybee and the Sunnydell Irrigation District and Michael Quimnn.

3 Give a brief explanation as to why you disagree with these portions:

I AGREE with this proposed recommendation: no changes need to be made.

DATE: -1 . SIGNATURE:

Please print your name:

IDWR Regional Office,
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BLAIR GROVER, ESQ. ) //)9 R %
GROVER & BUTIKOFER, P.A. ) - ( le
215 Farnsworth Way
P.O. Box 36 ~ ._5 O
Rigby, Idaho 83442-0036 /™, WU
Telephone: (208) 745-6653 ‘ @?7 b
Telefax: (208) 745-6655
ISB #1494
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION ) Civil Case No.: 39576
OF RIGHTS TO THE USE OF WATER )
FROM THE SNAKE RIVER BASIN ) Subcase Nos. 82-10010
WATER SYSTEM, )

)
Vs. ) STIPULATION FOR RESOLUTION

) OF CLAIMS

)

WITNESSETH:
This agreement is made and entered into this 2 day of ﬁ_‘@ r , 2004 by and

between KYLE BYBEE (BYBEE), individually and for and in behalf of WALTER L. BYBEE
and ZELLA S. BYBEE, with reference to Claim Nos. 23-11230 and 22-13266, and the
SUNNYDELL IRRIGATION DISTRICT (SUNNYDELL) by and through its authorized
representatives with reference to Claim No. 22-132 #1 and MICHAEL QUINN (QUINN) with
reference to the following claims:

Claim No. 23-2084B

Claim No. 23-10015V1 Claim No. 23-10015V2
Claim No. 23-10016V2 Claim No. 23-10016V1
Claim No. 23-10017V2 Claim No. 23-10017V1
Claim No. 23-10018V2 Claim No. 23-10018V1
Claim No. 23-10019V2 Claim No. 23-10019V1

Claim No. 23-10021 Claim No. 23-10023
Claim No. 23-10024 Claim No. 23-10025
Claim No. 23.10026 Claim No. 23-10027

STIPULATION FOR RESOLUTION OF CLAIMS
Page 1



1. The claims and water rights subject to this agreement are Elk Horn Springs and Hawley
Springs. Watercress grows in the creek flowing from Elk Horn Springs and it later became popularly
known as Cress Creek, but Elk Horn Springs and Cress Creek are one and the same. Said spring and
creek flow into the Sunnydell Canal approximately one (1) mile below the Heise Bridge in Jefferson
County, Idaho. Hawley Springs flows into the Snake River just above the Sunnydell diversion.

2. The parties recently had the flow of Elk Horn Springs (Cress Creek) and Hawley Springs
measured by the Idaho Department of Water Resources (IDWR). The measurements showed a flow
in Hawley Springs of 1.49 cfs and Elk Horn Springs (Cress Creek) of .262 cfs for a total flow of 2.11
cfs.! The flows could be affected by the existing drought and it is possible when the drought ends,
there may be some increase in the flows. In any case, the claims of the parties as set forth herein,
are substantially in excess of the current flow and in excess of any reasonably anticipated increase
in the flows. Since at least 1959, Quinn has been diverting approximately .5 cfs for domestic water
uses at the Heise Hot Springs Resort including domestic supply for seven (7) residents and/or
commercial establishments; Bybee has been diverting approximately 1 cfs into the Sunnydell Canal
as confirmed by Henry Eagle, watermaster; and, the Sunnydell is diverting the remainder of the
flows. The parties acknowledge that actual pattern of use.

3. All of the parties recognize they could pursue their individual claims and recognize that
among other things, the following issues exist:

A. Showing appropriate chain of title transfers from the Rexburg decree through
various Transferees to the Claimants Bybee and Sunnydell.

B. Claims of adverse possession and/or adverse use by Quinn.

C. Claims of total and/or partial forfeiture by one or more parties.

D. Priority of domestic use over irrigation uses and issues valuing a water right
or portion thereof.

1The measurement was below the Quinn diversion, but at the time of the measurement (off season) Quinn
was diverting .14 cfs or less. The calculations herein add .14 cfs to the measurement of 2.11 (totaling 2.25) to
account for the Quinn use at the time of the measurement.

STIPULATION FOR RESOLUTION OF CLAIMS
Page 2



The parties also recognize and acknowledge the uncertainty and expense of contested
hearings and/or litigation in the Snake River Basin Adjudication (SRBA). That becomes more
significant where the water rights at issue are relatively small as reflected herein. In addition, the
parties are friends and neighbors and would prefer to avoid the conflict and ill-will that often arises
in litigation. Therefore, to avoid the uncertainty, expense and delay of litigating the various claims
and issues identified herein, and perhaps others, the parties hereto agree to resolve their disputed
claims to Elk Horn Springs (Cress Creek) and Hawley Springs as set forth hereafter.

I
DIVISION OF FLOW AT 2.25 CFS

The parties agree that when the flows are 2.5 cfs, as measured by the IDWR on or about the
1st day of April, 2004 (with the Quinn .14 added), said flow shall be divided:

A. .81 cfs to Bybee.

B. .90 cfs to Sunnydell.

C. .54 cfs to Quinn.

That division reflects 36% of the combined flows to Bybee, 40% to Sunnydell and 24% to
Quinn.

I
DIVISION WHEN FLOWS EXCEED 2.25 CFS

When the drought ends, if the combined flows exceed 2.25 cfs, the parties agree to divide
the excess flow as follows:

A. 36% to Bybee.

B. 40% to Sunnydell.

C. 24% to Quinn.

Provided, however, if one of the parties is unable to make an immediate beneficial
use of the increase flow, said party agrees the other parties may temporarily use the
increase in the flow until such time as said party is able to make a beneficial use.
Said temporary use shall be without cost to said parties and shall not result in any
permanent right. It is a permissive use as reflected and set forth herein.

STIPULATION FOR RESOLUTION OF CLAIMS
Page 3



IIT
DIVISION WHEN FLOWS ARE LESS THAN 2.11 CFS
In the event the flows of Elk Horn Springs (Cress Creek) and Hawley Springs are less than
2.25 cfs, the parties will share the combined flows as follows:

A. 36% to Bybee.
B. 40% to Sunnydell.
C. 24% to Quinn.

Provided, however, the parties may make temporary arrangements among

themselves, for consideration agreed upon, to make a different temporary division
of the flows.

EQUAL :"I;IORITY
The parties agree that the division of flows as set forth herein shall have an equal priority of
May 1, 1884 as set forth in the Rexburg decree. Quinn is entitled to that priority because Sunnydell
and Bybee are in effect relinquishing a portion of their claimed rights arising under the Rexburg
decree to Quinn.
\%
MODIFICATION OF SRBA CLAIMS
The parties hereto agree the SRBA claims filed by the respective parties to the waters of
Hawley Springs and Elk Horn Springs (Cress Creek) should be amended and modified to reflect the
terms of this agreement, and the SRBA should follow this agreement in recommending the decree
from Elk Horn Springs (Cress Creek) and Hawley Springs..
VI
TRANSFER OF PALISADES WATER SHARES
As and for additional consideration for execution of this agreement, Quinn agrees to transfer
33 shares of the stock he owns in Palisades Water Users, Inc., to the Sunnydell, and 33 shares to

Bybee.

STIPULATION FOR RESOLUTION OF CLAIMS
Page 4



VII
CONVEYANCE OF BYBEE WATER BY SUNNYDELL

The Sunnydell agrees to continue to convey Bybee's share of water herein through its canal

to his pump as it has in the past under agreeable terms and conditions.
VIII
SRBA FILING

The parties understand and agree that this document shall be filed with the SRBA. Ifit is
necessary for certain terms or language to be modified and/or amended so that it can be more
effectively and/or efficiently handled in the SRBA, the parties agree to such amendment or change
provided the division of the cfs and/or the percentages reflected herein are not changed.

IX
INDEPENDENT EVALUATION

The parties agree they have made their own independent evaluation and determination of the
merits of entering into this agreement and of the respective rights and claims they have. None are
relying on promises, representations or inducements made by the other. In fact, all and/or their
representatives, live near the springs and are now familiar with and have been familiar with the same
for more than 50 years and are familiar with the actual diversion and uses for that same period of
time.

IN WITNESS WHEREQF, the parties hereto have set their hands and seals the day and year
in the acknowledgments hereinafter set forth.
BYBEE: SUNNYDELL:

SUNNYDELL IRRIGATION DISTRICT

/ By:f_;-lcé 2/ 971.(‘-:};\ '("’ & -‘ff-
KYLE %YBEE, individually and for and in GARY HILL, President/Director

behalf of WALTER L. BYBEE and

ZELLA S. BYBEE ,{/
QUINN: _ KEITH MUNNS, Ditector
.'} 9 ) — ! . -
MICHAEL QUINN LEON MORTENSON, Director

STIPULATION FOR RESOLUTION OF CLAIMS
Page 5



STATE OF IDAHO )
)ss
County of Jefferson )

On this Y%ay of %r; | , 2004, before me, the undersigned, a Notary Public
in and for said state, personally appeared KYLE BYBEE, individually and for and in behalf of
WALTER L. BYBEE and ZELLA S. BYBEE, whose name(s) is (are) subscribed to the
foregoing, and acknowledged to me that he (she) (they) executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day

and yeal;m.thp; acknowledgment first above written,
S UUNR Gt - . =
. \‘\\ '.r:.l“'(;;ﬁoz“" / . /"‘

Tap .'{?"""g Notarﬁublic? Idaho
(seal) e ” ; 2 Residing at: /4, oo aj‘-’t)
“opye @ -+_§ Commission Exﬁ)es /D/z ‘r’/"‘ el 4
STA{['_B.Q‘P; .IDA‘I-IO‘,,F )
05, Ol? ]Dp\\* W )ss
County SP9erttison )
Onthis _z¥¢ * day of ﬁ—n T , 2004, before me, the undersigned, a Notary Public

in and for said state, personally appeared GARY HILL, as President/Director, KEITH MUNNS
and LEON MORTENSON as Directors of the SUNNYDELL IRRIGATION DISTRICT,
known to me to be the person(s) whose name(s) is (are) subscribed to the foregoing, and

acknowledged to me that he (she) (they) executed the same on behalf of SUNNYDELL
IRRIGATION DISTRICT.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day

and ,yaar, ‘m thls acknowledgment first above written.
'\"1 '.-.-... ‘ /"
‘, % ,/l//

b]

‘t

~OT 4, k) "j._ Notary Public fi
(sea'l)- "3 g Residing at: /57 9 &__\j 4 J/n/qﬂ-o
'-, R *5 Commission Expirés: ,,Q/Q .,//;oo?
o SI&IE,%ID&HO )

.," OF 1Dk )ss
é'oﬂﬂfy' o Jefferson )

Onthis 27 day of .H)O.A l [ , 2004, before me, the undersigned, a Notary Public
in and for said state, personally appeared MICHAEL QUINN, whose name(s) is (are) subscribed
to the foregoing, and acknowledged to me that he (she) (they) executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day

and year in this acknowledgment first above written.
antt iy, AMM //ﬂ“ff"“""""_
MR GRo =

te,
'o
()
;

' \‘\) .-utc.. 6\ s, Notary Public f
fseﬂ) Ap .i Residing at: j,lfj )

Commission Expires: ; o / 24/ 200?

-~

.s"

w

’f B \L
c. o®
%, * Py .."'“. \\0
‘e, ™ ‘\)
S’F[BUMT&)N FOR RESOLUTION OF CLAIMS

Page 6
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BLAIR GROVER, ESQ. ﬂ’i ¢ b

GROVER & BUTIKOFER, P.A.

215 Farnsworth Way 2 )
P.O. Box 36 Jb

Rigby, Idaho 83442-0036 Z
Telephone: (208) 745-6653 T
Telefax: (208) 745-6655

ISB #1494

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION ) Civil Case No.: 39576

OF RIGHTS TO THE USE OF WATER )
FROM THE SNAKE RIVER BASIN ) Subcase Nos. 82-10010
WATER SYSTEM, )
)
Vs. ) STIPULATION FOR RESOLUTION
) OF CLAIMS
)
WITNESSETH:
This agreement is made and entered into this ;&g day of @‘p ~l } , 2004 by and

between KYLE BYBEE (BYBEE), individually and for and in behalf of WALTER L. BYBEE
and ZELLA S. BYBEE, with reference to Claim Nos. 23-11230 and 22-13266, and the
SUNNYDELL IRRIGATION DISTRICT (SUNNYDELL) by and through its authorized
representatives with reference to Claim No. , and MICHAEL QUINN (QUINN) with
reference to the following claims:

Claim No. 23-2084B

Claim No. 23-10015V1 Claim No. 23-10015V2
Claim No. 23-10016V2 Claim No. 23-10016V1
Claim No. 23-10017V2 Claim No. 23-10017V1
Claim No. 23-10018V2 Claim No. 23-10018V1
Claim No. 23-10019V2 Claim No. 23-10019V1

Claim No. 23-10021 Claim No. 23-10023
Claim No. 23-10024 Claim No. 23-10025
Claim No. 23.10026 Claim No. 23-10027

STIPULATION FOR RESOLUTION OF CLAIMS
Page 1



1. The claims and water rights subject to this agreement are Elk Horn Springs and Hawley
Springs. Watercress grows in the creek flowing from Elk Horn Springs and it later became popularly
known as Cress Creek, but Elk Horn Springs and Cress Creek are one and the same. Said spring and
creek flow into the Sunnydell Canal approximately one (1) mile below the Heise Bridge in Jefferson
County, Idaho. Hawley Springs flows into the Snake River just above the Sunnydell diversion.

2. The parties recently had the flow of Elk Horn Springs (Cress Creek) and Hawley Springs
measured by the Idaho Department of Water Resources (IDWR). The measurements showed a flow
in Hawley Springs of 1.49 cfs and Elk Horn Springs (Cress Creek) of .262 cfs for a total flow of 2.11
cfs.! The flows could be affected by the existing drought and it is possible when the drought ends,
there may be some increase in the flows. In any case, the claims of the parties as set forth herein,
are substantially in excess of the current flow and in excess of any reasonably anticipated increase
in the flows. Since at least 1959, Quinn has been diverting approximately .5 cfs for domestic water
uses at the Heise Hot Springs Resort including domestic supply for seven (7) residents and/or
commercial establishments; Bybee has been diverting approximately 1 cfs into the Sunnydell Canal
as confirmed by Henry Eagle, watermaster; and, the Sunnydell is diverting the remainder of the
flows. The parties acknowledge that actual pattern of use.

3. All of the parties recognize they could pursue their individual claims and recognize that
among other things, the following issues exist:

A. Showing appropriate chain of title transfers from the Rexburg decree through
various Transferees to the Claimants Bybee and Sunnydell.

B. Claims of adverse possession and/or adverse use by Quinn.
C. Claims of total and/or partial forfeiture by one or more parties.
D. Priority of domestic use over irrigation uses and issues valuing a water right

or portion thereof.

1The measurement was below the Quinn diversion, but at the time of the measurement (off season) Quinn
was diverting .14 cfs or less. The calculations herein add .14 cfs to the measurement of 2.11 (totaling 2.25) to
account for the Quinn use at the time of the measurement.

STIPULATION FOR RESOLUTION OF CLAIMS
Page 2



The parties also recognize and acknowledge the uncertainty and expense of contested
hearings and/or litigation in the Snake River Basin Adjudication (SRBA). That becomes more
significant where the water rights at issue are relatively small as reflected herein. In addition, the
parties are friends and neighbors and would prefer to avoid the conflict and ill-will that often arises
in litigation. Therefore, to avoid the uncertainty, expense and delay of litigating the various claims
and issues identified herein, and perhaps others, the parties hereto agree to resolve their disputed
claims to Elk Horn Springs (Cress Creek) and Hawley Springs as set forth hereafter.

I
DIVISION OF FLOW AT 2.25 CFS

The parties agree that when the flows are 2.5 cfs, as measured by the IDWR on or about the
1st day of April, 2004 (with the Quinn .14 added), said flow shall be divided:

A. .81 cfs to Bybee.

B. .90 cfs to Sunnydell.

C. .54 cfs to Quinn.

That division reflects 36% of the combined flows to Bybee, 40% to Sunnydell and 24% to
Quinn,

II
DIVISION WHEN FLOWS EXCEED 2.25 CFS

When the drought ends, if the combined flows exceed 2.25 cfs, the parties agree to divide
the excess flow as follows:

A. 36% to Bybee.

B. 40% to Sunnydell.

C. 24% to Quinn.

Provided, however, if one of the parties is unable to make an immediate beneficial
use of the increase flow, said party agrees the other parties may temporarily use the
increase in the flow until such time as said party is able to make a beneficial use.
Said temporary use shall be without cost to said parties and shall not result in any
permanent right. It is a permissive use as reflected and set forth herein.

STIPULATION FOR RESOLUTION OF CLAIMS
Page 3



III
DIVISION WHEN FLOWS ARE LESS THAN 2.11 CFS
In the event the flows of Elk Horn Springs (Cress Creek) and Hawley Springs are less than
2.25 cfs, the parties will share the combined flows as follows:

A. 36% to Bybee.
B. 40% to Sunnydell.
C. 24% to Quinn.

Provided, however, the parties may make temporary arrangements among

themselves, for consideration agreed upon, to make a different temporary division
of the flows.

EQUAL }"I’{IORITY
The parties agree that the division of flows as set forth herein shall have an equal priority of
May 1, 1884 as set forth in the Rexburg decree. Quinn is entitled to that priority because Sunnydell
and Bybee are in effect relinquishing a portion of their claimed rights arising under the Rexburg
decree to Quinn.
\%
MODIFICATION OF SRBA CLAIMS
The parties hereto agree the SRBA claims filed by the respective parties to the waters of
Hawley Springs and Elk Horn Springs (Cress Creek) should be amended and modified to reflect the
terms of this agreement, and the SRBA should follow this agreement in recommending the decree
from Elk Horn Springs (Cress Creek) and Hawley Springs..
VI
TRANSFER OF PALISADES WATER SHARES
As and for additional consideration for execution of this agreement, Quinn agrees to transfer
33 shares of the stock he owns in Palisades Water Users, Inc., to the Sunnydell, and 33 shares to

Bybee.

STIPULATION FOR RESOLUTION OF CLAIMS
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VII
CONVEYANCE OF BYBEE WATER BY SUNNYDELL

The Sunnydell agrees to continue to convey Bybee's share of water herein through its canal

to his pump as it has in the past under agreeable terms and conditions.
VIII
SRBA FILING

The parties understand and agree that this document shall be filed with the SRBA. Ifitis
necessary for certain terms or language to be modified and/or amended so that it can be more
effectively and/or efficiently handled in the SRBA, the parties agree to such amendment or change
provided the division of the cfs and/or the percentages reflected herein are not changed.

IX
INDEPENDENT EVALUATION

The parties agree they have made their own independent evaluation and determination of the
merits of entering into this agreement and of the respective rights and claims they have. None are
relying on promises, representations or inducements made by the other. In fact, all and/or their
representatives, live near the springs and are now familiar with and have been familiar with the same
for more than 50 years and are familiar with the actual diversion and uses for that same period of
time.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and year
in the acknowledgments hereinafter set forth.
BYBEE: SUNNYDELL:

SUNNYDELL IRRIGATION DISTRICT

< By: I 0 (,/4"*13 {eele”
KYLE BYBEE, individually and for and in GARY HILL, President/Director
behalf of WALTER L. BYBEE and

ZELLA S. BYBEE ,{/
QUINN: ) KEITH MUNNS, Ditrector

W / o

[l g, L
MICHAEL QUINN LEON MORTENSON, Director

STIPULATION FOR RESOLUTION OF CLAIMS
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* L)

STATE OF IDAHO )
)ss
County of Jefferson )

Onthis_27 day of Q-,p ol , 2004, before me, the undersigned, a Notary Public
in and for said state, personally appeared KYLE BYBEE, individually and for and in behalf of
WALTER L. BYBEE and ZELLA S. BYBEE, whose name(s) is (are) subscribed to the
foregoing, and acknowledged to me that he (she) (they) executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year‘,].n.thyg acknowledgment first above written,

% % — =P —
'Tq, P % Notary Public fpr Idaho

(seal) ~eu ” '; E Residing at: /2 %_.f T aha

Lolae 8 w:-,'-" Commission Exﬁir)es- ,p/;z ‘,r/.n. oD g
STA»';’E QE .I.]',M!H ,..*" )

00 OF 1D N“ )ss
County 61".Péi’férson )

On this 2{ day of Q—p Al \ , 2004, before me, the undersigned, a Notary Public

in and for said state, personally appeared GARY HILL, as President/Director, KEITH MUNNS,
and LEON MORTENSON as Directors of the SUNNYDELL IRRIGATION DISTRICT,
known to me to be the person(s) whose name(s) is (are) subscribed to the foregoing, and
acknowledged to me that he (she) (they) executed the same on behalf of SUNNYDELL
IRRIGATION DISTRICT.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day

and year, }n this acknowledgment first above written. — ~
TR GR A, I
h . %, I 2 e O

WOTY ,e)"'.:} % Notary Public ‘

i (sea~ % % Residing at: /é ‘_-{ CL’/Q"'O

: RTN ‘: *5 Commlsswn}:xpnr ,p/g a.//;ao?
% ¥ SI&TE.%IMHO )
"l OF 1D o ss

('foﬂlttja' SF Jefferson )

On this 2?7 day of H‘.O.A 1 ( , 2004, before me, the undersigned, a Notary Public
in and for said state, personally appeared MICHAEL QUINN, whose name(s) is (are) subscribed
to the foregoing, and acknowledged to me that he (she) (they) executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this acknowledgment first above written.

i"““"""“ / W—.
AR G
Ro Notary Publi

c fgﬂd
Residing at: _j,}f-'f g M—O

Commission Expires: , » / 24 / = oo?

““

v heesenny, 0%
fsee,l) @
},

apsages®®®

» -.‘. /UHL\L 4

'/
0," ‘
%0044
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Idaho Falls, Idaho
July 20, 1959

Mr. Kenneth Hacking, Seeretary
Sunnydell Irrigation Distriet
Route 1

Thornton, Idaho
Deay Mr. Hacking:

My, Walter Bybee was in the office today to diseuss his water
right in Elkhorn and Hawley springs. Both he and Mr, Clay have
decreed rights in these springs but have been drawing theiyr water
thru the Sunnydell Canal,

For the past few years we have oredited the Sunnydell Cenal with
s continuous flow of 1.0 second-feet from the above springs. We are
doing the same this year.

It iz reported that developments at the Heise resort may result
in a decreased inflow fyom Elkhoyrn and Hawley springs. We will obtain
measurements in the nesr future but in any case, will continue to
ecredit the Sunnydell with the full 1.0 second-feet. If there is a
reduction in the spring inflow it will be charged against those
obtaining the water,

Very truly yours,

H. C. Eagle
Watermaster

¢e: Walter Bybee,
Rt. 1, Thornton






IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 38576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

Ident. Number 23-11230
Date Received: 4/1/2003
Receipt No:

Received By:
NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
1. Name of Claimant(s)
ZELLA S BYBEE Phone: (208)356-6156
11477 S SNAKE RIVER RD
REXBURG ID USA 83440
WALTER L BYBEE Phone: (208)356-6156
11477 S SNAKE RIVER RD
REXBURG ID USA 83440
2. Date of Priority: 05/01/1884
3. Source: UNNAMED STREAM Trib. to: SNAKE RIVER

4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County Type
04N 40E 25 SW SW NwW MADISON

5. Description of diverting works:
SOURCE ORIGIN IS HAWLEY SPRING WHICH FLOWS TO RIVER (CANAL).
6. Water is used for the following purposes:
Purpose From To C.F.S. (or) A.F.A
4.2

IRRIGATION 4/01 11/01

7. Total Quantity Appropriated is:
4.2 C.F.S.

8. Total consumptive use:
9. Non-irrigation uses:

10. Place of use:

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 40E 22 NE NE TIRRIGATION 0.5
NW NE IRRIGATION 28
SwW NE 2 IRRIGATION 7
SE NE 1 IRRIGATION 4

23-11230 04/01/2003



Section Acres 39.5

Total Acres 39.5
11. Place of use in counties: MADISON
12. Do you own the property listed above as place of use? Yes

13. Other Water Rights Used:

1l4. Remarks:
THIS RIGHT ORIGINATED AS PART OF 23-10010 WHICH WAS SPLIT TO PLACE SEPARATE
SOURCES INTO PROPER BASINS. ALSO SEE 22-13266.

15. Basis of Claim: Decreed

1l6. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and understand
the form entitled "How you will receive notice in the Snake River Basin
Adjudication." (b.) I/We do do not wish to receive and pay a small annual

fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the foregoing
document are true and correct.

Signature of Claimant(s): Date:

Date:

State of Idaho )
) SS.

County of )

Subscribed and sworn (or affirmed) before me this

of 20

Notary Public

Residing at

My commission Expires

23-11230 04/01/2003 2
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