
LT/06/2003
IDAHO DEPARTMEMT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE

QUANTITY:

PRIORITY DATE

POINT OF DIVERSION:

PIJRPOSE AND
PERIOD OF USE:

23-rr273
STEPHEN ,] MC GRATH
PO BOX 50731
IDAHO FALLS ID 83405_0731

LINNAMED SLOUGH

0.000 cFS
10.80 AFY

06/20/7957

T01N R44E 38 SEShINW Within BONNEVILLE County

TRIBUTARY: RAINEY CREEK

PURPOSE OF USE

WILDI,IFE STORAGE

PER]OD OF USE

07/01 L2/31.

OUANTITY

10.80 AFY

PLACE OF USE: WILDLIFE STORAGE Within BONNEVILLE CounLv

TO1N R44E SO8 SENE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINTSTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1"41-2 (6), Idaho
Code.

EXPLANATORY MATERfAL: BASfS OF CLAIM - Beneficial Use

SOURCE ]S ALSO KNOWN AS MILLERS SLOUGH

SCANNEff

JUL 2 3 2004



Ll,/06/2003
IDAHO DEPARTMENT OF WATER RESOI'RCES

PRELIMINARY RECOMMENDATION OF WATER RTGHTS ACQUIRED I]NDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOI]RCE:

QUAI{IITY:

PRIORITY DATE:

POIAI1T OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

23-rL2L3

STEPHEN J MC GRATH
PO BOX 50?31
IDAHO FALLS ID 83405-O?31

IJNNAMED SLOUGH

0.000 cFS
10.800 AFY

06 /20 / ]-957

T01N R44E 58 SEShINW Within BONNEVILLE County

PURPOSE OF USE

TRIBUTARY: RAINEY CREEK

PERIOD OF USE

01/0L 12/3\
OUANITITY

10.80 AFYWILDLIFE STORAGE

PLACE OF USE: WILDLIFE STORAGE Within BONNEVILLE CounTv

TO1N R44E SO8 SENE

OTHER PROVISIONS NECESSARY FOR DEFfNITION OR ADMTNISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general. provisions necessary for
the definj-tj-on of the righls or for the efficient administraEion of the water
rights as nay be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-14L2 (6), Idaho
Code,

EXPLANATORY MATERIAL: Beneficial Use

SOURCE TS ALSO KNOWN AS MILLERS SLOUGH

IWater Right 23-tI2I3
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rt/06/2003

NOTXCE OF ERROR
REPI,Y

Please tlpe or print clearly, fill out this form completely and mail

Return this reply form to fDWR by the deadline date printed below if you wan! ID!!R to change your
reconunendation or you want to 1et fDWR know that you agree with its reconmendation.

YOUR DEADI.IISE FOR RETURNINO A NOTICE OF ERROR REPI,Y ISS

Water right number: 23-1.72L3

STEPHEN ,J MC GRATH
PO BOX 50731
rDAHO FALLS ID 83405_O?31
Telephone Number: (2081524-073I

1. Describe the portj-on of the proposed recormnendation with which you disagree (e.g
priority date, period of use, source):

Describe the changes you wish to make in the proposed recommendation:

Give a brief explanation as to why you disagree with these portions:

X r A.REE wirh thrs to be made.

DATE: 3l"r q lr.l
Please print your name: hcv- f.'ro G *rf{

IDWR Regional Office.

RECEIVED

APR n I ?rl04

Drpartmed of Wai*r irsourcr,,' 
Eistern Rog:c,.

SCANruED

JUL 2,3 200{
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IDWR Fleld Exam Form

Contacts Data Entry Form

O/V0U2002

Water Righr No . ZS- 1\zLj

Currenl
f.*"r4

Name connector: and 

-, 

or 

-, 
and/or 

-
Current Owner

Culrent

Bepresenting AttorneY: Phone

Accompanied BY: Phone Number:

Relationship to Claimant:

Date ol Field Exam: Time:

Dheclions to Property (if difielent trom above) and/or owner infomation:

,fr

L

1*^ t,',n I 3gz Qa a.iete -) // -ntszt-ia's .

Reviewer: Date: 

-



(h Q,
IDWR Fleld Exam Form

Priority Date Data Entry Form

Clalm Number:

Water Right Priority ftaL. Wat€r Right Basis:

Claimed Priorig Claimed Basis:

Recommsnded PrioritY Date: Recommended Basis

_ Use Claimed Priority Dale and Basis as Becommended Prlorlty Date and Baslc

Document the evidence submitted/reviewed lor the priority date claimed, include your analpis ol the evidencei

ll*rtr
,-t

Y*6 Z-nrttr F*atrr 77# 2tl*18. Ttt**r^- /4.s?.

04tost?fp/z

Reviewer: Date: 

-



{t. Q,
IDWR Fleld Eram Form o4/0u2002

Point of Diversion and Source Data Entry Form
Glaim Numben

Water Righl Point ol Diversion: T-, R-, Sec. 

-, -, 

County:

Source:

claimed Point ol Diversion:T/1, a 3Es*. 6, Sl"1' -shf, r'/A-.

Source: Tribulary: .5*aA Sr.R-
Recommended Poinl ol Diversion: T-, R-, Sec. 

-, -, 

County:

Source:

_ Use Clalmed POD and Source as Recommended POD and Sourcs

Rge Sec GovLot QQQoIAQoIQ

ttut/
County Source fure;

&n"'$rCL
GPS Coordinates:

GPS Coordlnates:

GPS Coordinates:

GPS Coordinales:

GPS Coordinates:

GPS Coordinates:

GPS Coordinates:

Other righls lrcrn this POD? GPS ft6

Document how the POD and Source were verilied and/or Pump and Motor data:

l+

5
Z*4

86/

Translers Changing POD

Reviewen Date:



Q,

Place Of Use Data Entry Form

Q"-,
IDWR Fleld Exam Form o4/03y2002

Claim Numb€r:

Use Clalmed POU as Fecommended POU

Claimed Place ol Use

Twp Rge Sec OO O Coun$ Lot Num Acres

N,€

56,Ald {

Recomm€nded Pboe ol Use

Trvp Rge Sec OO O

Total Acr€s

Gounty Lot Num Acres Purpose ol Use

Total Acres

Document how the POU was verllied:

Srfa lf el.s! at CLAwt

5ae.

It #
d/5d

c

3-

Translers Changing POU

Reviewen Dato:



I T, Q-,
IDWR Fleld Exam Forln

Period ol Use and Quantity Data Entry Form

Clalm Number:

_ Use Claimed period ol Use and Ouanllty as Recommended Perlod ol Use and Ouantlty

o4lou2w2

Volume
Water Right Period ol Use and Diversion Rale

Wst€r Us€ Stan End Bate

Overall Diversion Rate

Claimed Period ol Use and Divers'ton Rate

Water Use Stan

Overall Diversion Volume

End Rat€ Volume

Overall Diversion Rate

Flecommended Period ol Use and Diversion Fate

Overall DivErsion Volume

Use Start End Rate Volume

Overall Diversion Rat€ _ Overall Diversion Volume

Document how the Period ol Use and/or Diversion Rale uiere verilied:

7)I

I a &)( 7" /FI

,hd23 -//U,A

Reviewen Date:



State of ldaho
DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7t6L- Fax (208) SZS-7I77

EASTERN REGION DIRK KEPIPTHORNE
(;ovuRNOR

rnRlt. DREHER
I)IRI,]CT0R

February 5,2001

STEPHEN J MCGRATH
PO BOX 50731
IDAHO FALLS ID 83405.073I

RE: NOTICE OF CLAIM TO A WATER RIGHT #A23-ll2l3

Dear Mr. McGrath:

I have corrected your claim to show 20 inches of water as per your letter.

I have enclosed a new copy of this claim for your records.

I apologize for any inconvenience this may have caused. If you have any other questions
or concerns feel free to contact this office.

Respectfully submitted,

[ru-:r. Uo,
Cheri Vandermeulen
Records Clerk

(-nlnl,.nl;nn O,,. Conlnnninl Ynnn nf ,lnn,ino t^ f)-1"^ l,qoq-l OO4 -



RECEIVED

JAN 2 I 2001

Deoartmsnt ol Water Rosources' Eastern Reqion
STEPHEN J. MCGRATH
GREGORY P. MEACHAM
KARL R. DECKER
BRYAN D. SMITH*

SWAN VALLEY OFFICE
9AO RAINEY CREEK ROAD

SWAN VALLEY, IDAHO €'3449
TEL (20A) 483-2002
FAX (eoe) 483-2004

LAW OFFICES OF

McGRATH, MEACHAM, DECKER & SMITH, PLLC
4t4 SHOUP

POST OFFTCE BOX 5073t
IDAHO FALLS, IDAHO 83405

AALSO ADMITTEO IN CALIFORNIA
TELEPHONE (aoa) 524-073t

FAX (eoa) 529-4166
e-mail: info@eldaholaw.com

January 25,2001

Fnrie Cerlson
Department of Water Resources
900 N. Skyline Drive
Idaho Falls, Idaho 83402-1718

Re: Water Rights

Dear Ernie:

In reviewing the Notice of Claim to a Water Right Acquired Under State Law, I noted that we had
inadvertently committed a typographical enor in the original claim which refers to a right to maintain a
structure 18 inches in height in Rainey Creek to store water in lower Rainey Creek. The Supreme
Court decision which was attached to our claim actually established a right to maintain a 20 inch
structure and I had failed to note the mistake in submitting the claim.

Would you please advise as to what if anything needs to be done to correct this error.

Thank you for your time and attention.

Yours

DECKER & SMITI1 PLLC

McGrath

sJI\4/dh



STEPHEN J. MCGRATH
GREGORY P. MEACHAM
KARL R. DECKER
BRYAN D. SMITH*

.ALSO ADMITTED IN CALIFORNIA

SWAN VALLEY OFFICE
9AO RAINEY CREEK ROAO

SWAN VALLEY, IDAHO €'3449
TEL (eOA) 4A3-aOOz
FAX (20a) 483-eOO4

LAW OFFICES OF

McGRATH, MEACHAM, DECKER & SMtTH, PLLC
4t4 SHOUP

POST OFFTCE BOX sO73t
IDAHO FALLS, IDAHO A34O5

TELEPHONE (aoa) 524-07 3t
FAX (20a) 5a9-4t66

e-mail: info@eidaholaw.com

January 8,2001 RECEIVED
JAtl I 0 2001

DoRrftrgnt nl{'/atrr 
$;touors

Ernie Carlson
Department of Water Resources
900 N. Skyline Drive
Idaho Falls, Idaho 83402-l7LB

Re: Water Rights

DearEmie:

Enclosed please find my Notice of Claim to A Water Right together with my check in the sum of
$100.00 as and for the application fee. Please understand that we only acquired the subject properties
a few years ago and only recently became aware of the Idaho Supreme Cburt's decision ii Wietrs v.
McKay,382P.2d 783 (1963) which is the Supreme Court's decision upon which our claim of right is
based. It was only upon our discovery of the Supreme Court decision that we reahzedthat this iater
right may not have previously been filed upon. We are obviously therefore late in filing this claim
under existing deadlines. Gven the unusual nature of our discovery of this problem, I would hope that
you would waive the late filing fee. Ifnot, please advise at once.

Thank you for considering this claim and I look forward to hearing from you.

Yours very truly,

MEACHAM, DECKER & SMITTI, PLLC

J. McGrath

SJMdh
Enclosures
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tion in granting to ippellant two weeks
visitation with the children, away from
the home of respondent, provided that she
docs not remove the children from the
State of Idaho and the jurisdiction of the
district court. We find no merit in such
assignment.

Judgment and decree affirmed. No costs
allorved.

382 PACIFIC REPOBTER, 2d SXR,IES

Thomas M. WEEI(S, Arvey A..Weeks, and
lvan. R. Weeks, plalntifis-Respondents, 

.

v.

Archle Mcl(Ay, Defendant-Appellant.

N6. 9229.

Supreme Court of Idaho.
June 12, 1963.

Suit by dorvn511s2rn owners to enjoin
upstream owner from maintaining dam.
The D istrict Court of the Ninth Judicial
District,
Tway, 1.,
more than

Bonneville County, Faber n
rntenfice of dam

788 rdaho

JOln r

I natur;
that c

.who I

flow c

Wa

D
[10] Appcllant assigns error of the trial

court in not allorving her e-xtended rights of
visitation rvith the children arvay from re_
spondent's home; she contends that a peri_
od of two weeks is of insufficient duration
to serve the rvelfare and best interests of
the children. Appellant also asserts in_
sufficiency of the evidence to show that
removal from the State of Idaho and
jurisdiction of the trial court would be
contrary to the best interests and welfare
of the children. We deem this subject
matter to have been adequatety dealt with
in the previous discussion contained herein.
In regard to the right decreed to appellant
of the two rveeks period of visitation with
the children during summer vacations, away
from respondent,s home, suffice it to say
that under the existing circumstances of
the parties, we hold that the trial court did
not abuse its discretion in the premises.
Such assignments are not meritorious.

[11] Lastly, appellant assigns error of
thc trial court in allowing her only $250.00for travel exgenses for the period of child
visitation during each summer vacation;
and assigns further error in that the trial
court made no award to her for main_
tcnance of the children while they are away
from respondent's home. Again, *a .r.
constrained to the vierv that under the
cvidence and all the facts and circumstances
shown in this proceeding, that the trial
court did not abuse its discretion, and that
thercfore such assignments are lacking in
merit.

enioined ma

more

Wate
rDo

not enti

terfere

inches above co
and upstream owner appcaled. The Su-
preme Court, Knudson, C. J., held that if
upstream orvner maintained dam at heigfit
which rvould permit same amount of waier
to escape from lake and proceed dorvn
creek to dorvnstream o*ners' diversion
point as would have escaped if channel had
remained undisturbed, upstream owriii
would not be responsible for water flowirig
in quantity less than that to which down-
stream owners were entitled during any
period of the year. !.

Remanded with instructions to ameid
findings, conclusions, and judgment in'aij
cordance with opinion. ';':..

l. Waters and Water Courses €=63 '
Evidence supported finding that up

stream owner sued by downstream owntis
for injunction against maintenance of dafl
had employed construction company..,to
clean out outlet and that as a result, mouth

of lakc was lowered B inchps as claimed bY

company's orr*'ner

2. Waters and Water Courses @63
Finding rvas not erroneous that dam

constructed by upstream owner suqd by

dorvnstream olvners for injunction ag^inst

maintcnance of rvater dam was 44 to 48

inches in heisht above concrete ooting of

dam, as testihed to by deputy water mastbr'

3. Watcrs and Water Courses @63 ,,
Evidence supported findings that dot'rn'

strcam owners suing upstream owner to ct'

fr

st

otht

R.

_,KNUDSON, C. J., and MceUADE,
McFADDEN and TAyLOR, JJ., .on.u..

A#+r

rolVn,
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wrurS v. Mixay
Cite as 382 p-2d ?S8

Idaho 789

rners

paintchancc of rvatcr dam did not. gct
flow of water or storag'c water and

conduCt or actions of upstream orvner
dam built intcrfered rvith natural

f the water

and Water Courses F5l
o\vners had no right to

water than nornrally and naturally
from lakc in its natural state unaf-
by artificial changes in depth and

of channcl and outlct of lake.

and Water Courses @79
who undertakes to changc natural
of stream or increases or dimin-

flow of strcam rnust exercise care and
precautlons as to prevent injury

and Water Courses €S3
upstream owner maintained dam at

would permit same amount of
escape from lake and proceed

to downstream owners' diver-
as would have escaped if chan_

remained undisturbed by construc_
upstream owner would not be

.for wate-. florving in quantity
to which downstream owners
during any period of the

,and Water Courses €63
owners who sued up_

to enjoin maintenance of dam

Baum, Ben Peterson, Ruby y.
Robert W. Bennctt, Pocatello, for

Bloem, Smith & pike, Idaho

KNUDSON, Chief Justicc.
Rainey Crcek, in thc spring of thc year

and during other high water pcriods, is a
continuous stream flowing across appel_
Iant's land, but during the summer scason
is usually d
Upper Rain

ivided into two strcams, viz.

of Upper Raincy Creek
sually sinks and disappears before gcttrng

to the 9.t/2 acre lake which is fed by sprrngs
and of.

A substantial part of the 9.t/2 acre lake is
situate on appellant,s land and the 2.g acre
slough is on land owned by persons rvho are
not parties to this action.

Respondents are property owners down-
stream from appellant's land and they are *-
the owners of a decreed water right of 160
inches (3.2 C.F.S.) in the waters of Lorver
Rainey Creek with a priority of June l,
1893 which is appurtenant to their land as
described in paragraph I of responclentS'
complaint. The point of d.iversion of such
rvater is a little over a quarter of a mile
downstream f.rom the Wz acre lake. Re_
spondents also have certain rights to rvater
stored in Palisades Reservoir which is at
times delivered to Creek.

During the
ployed one
work

preserve their water rights were
ionly to judgment which would en-

with and would protect
and downstream owners were
to enjoin maintenance of dam

ca

lower than that which would in_
with their rights or privileges rela- After the excavation had been com
water

th

ti

e

Rainey Creek.

but
ex-

Lorver

dam
chan-

outlct from the lake. Said dam has a con-
crete base with a center pier and cnds
approximately 64 inches high and is so
constructed that the elevation of water bc_
hind the dam may be regulated by planks
which may be inserted in or removed from

slough with a surface area of about
ya
2.8

ls

ellant

vra

at

Mr. Rush of the R
Company to perform

work in Upper Rainey
es that such employment incl

or

to do
Creek. Appellant

.l

i

{i
l,
I

respondents.
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slots made'in the center pier and ends of
the dam^

This action was commenced b! respond-
cnts seeking an injunction against appel-
lant and all persons acting for or in aid of
hirn, restraining them from maintaining
and using said dam. From a judgment in
favor of respondents this appeal has been
taken.

tl] Appellant contends that the court
crred in finding that appellant employed the
Rush Construction Company to clean out
the outlet of the lake and that by reason
thereof the mouth of the lake was lowered
8 inches. Although appellant denied that
he employed said company to clean out the
outlet, Mr. Rush testified that he was given
specific instructions by appellant to do so
and that he removed such amount of mate-
riai from the outlet as lowered it 8 inches
to a foot in depth and widened it six or
eight feet. The finding complained of is
supported by competent evidence.

t2l Under assignmcnt of error N
it is claimed that the court erred in
that the dam constructed by
44 to 48 inches in height above the
footing of the dam. In this con
Da vid Peterson, a deputy rvatermaster, tes-
tified as follows:

"9. What did you find about the
height of that dam; that is to say, the
number of planks in it?

"4,. Well, the first time I went over
there there rvas three 12-inch planks,
one-foot planks, and three two by fours
in the spillway.

"0. There rvas three two by fours and

three 12-inch ?

"A. That's right.

"4. And was the water backed up to
thc top of those

"A.

yorr thcre? I mean,

'A. That's exactly wtrat it was.'
The court did not err in making the findingl
complained of.

t3] Appellant's contention that ..there.

is no evidence in the record that the con.-
duct or actions of the appellant interferedl
with the natural ffow of the water" inr

Lower Rainey Creek is clearly rvithout
merit. The contention that the court erred
in finding that during l96l respondents
failed to get their natural flow u'ater. or
storag'e water is also without merit.

Considerable of appellant's brief is di-
voted to discussing statements or-frdings of
the court relative to the claimed rights of
appellant to the waters in the take. In this
regard the court found that the waters :in

said lake are public waters of the State.df
Idaho and any right which appellant. hai
as a riparian owner br proprietor theriin

to define what rights'
if any, appellant has to such water.

t4] Appellant further argues that rc-

spondents do not have a right to any more

water than normally and naturally florvs

from said lake in its natural state unzf-

fected by artificial changes in the depth and

rvidth of the channel and outlet of the lake'

There is merit to such contention. How-

ever, artificial changes in the channel and

outlet of the iakc have been made in this

case and such changes have brought about

this suit-

The trial court found that by reason.of

the installation of thc dam by appcllant thc

respondents rverc unable to obtain for thc

irrigation of their lands, a large portion ol

the natural florv rvatcr to rvhich they rverc

cntitled undcr their decrecd right, and rverc

unable to obtain or usc thc exchangc watel

from the Palisadcs Rcservoir. Strch hrttt'

or

rng's a

evider

tsl
naturi
dams

the flc

,so doi
prever

Joe In
92,3s

ver

follr

"ft i

ordin
Cann(

benel

sons '

ingly,
a str(
not t(
the ri
either
site si

is fr

!t,

the ri.
soil, t
florv tr
wont
with tl
a rcas(
Iows tl
flow oi
risk of
him \\
Withor
prietor:
operati,
right u
tard th
the in

rl

J Appclla
6nding of

rhat t

footingr

would be four f ect ?

clam, thcn, rvas four feet high, is
? That rvou

II to the water of said lake are inferior to tlie
decreed rights of respondents to 160 inches

of said water, plus such storage rights aswas

msclaiand of respondents.
lant wh heichconcedes that any right

they may have acquired. ConsequentlY it
rs unnecessary to a

that's about rvhat it rvas ?
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ings are adcquatcly supported by compctent
cvidcnce.

t5] One who undertakcs to changc thc
natural channel of a stream or by means of
dams or othe.rwise increases or diminishcs
the flow of a sJream must exercisc carc in
'so doing and take such prccautions as to
:prcvent injury to others. Mashburn v. St.
'Joe Improvement Co., 19 Idaho 30, ll3 p.

92,35 L.R.A.,N.S., 824; Smith v. Big Lost
River Irrigation District, 8J Idaho 374, 364
:P2d 146. The generally accepted rule is
stated in 56 Am.Jur., 505, Waters, $ 14,
as follows:

"It is established, however, that the
ordinary or natural course of water
cannot lawfully be changed for the
benefit of one person or class of per_
sons to the injury of another. Accord_
ingly, one who changes the course of
a stream must do so in such manner as
not to injure, or unduly interfere with
the rights of, the adjoining proprieror,
either above or below, or on the oppo-
site side of the stream- * )t 'r "

ft.is further stated in 56 Am.Jur. 510,
Waters, $ 18, that:
-i ''( 'r * * a riparian proprietor has
: the right, insbparably annexed to the
:. soil, to have the water of a stream

flow to and from his land as it has been
wont to flow, so far as is consistent
with the right of other owners to make

-. a rcasonable use of such water. It fol_
1,,. lows that the obstruction of the naturat

'-!r.flow of .a stream is always done at the
of being answerable in damages to

him who sustains a loss thereby
Without the consent of the other pro-
prietors who may be affected by his
operations, an upper proprietor has no

; right unreasonably to interrupt or re_

, tard the natural flow of the water, to
the injury of the lorver owners,

. 'k + *rt

- 
Appcllant complains of the following

finding of fact:
"That the top of the concrete base or
footings of the said dam is twelve (lZ)

Idalro 791

inchcs below the lcvcl of thc existing
channcl of Lower Rainey Creek; that
the present level of the channcl of
Lower Rainey Creek at said dam is
cight (B) inches lowcr than it rvas
before same was dredged and decpened
by defendant and his agents; + + * ',
Appellant argues that thc court's con_

clusion that the channel at the danr is only
8 inches lower than it rvas before it was
dredged and deepened by appeltant and his
ag'ents, is but an arbitrary conclusion of the
court. It is true appellant and some wit_
nesses testified that the beci had bcen low_
ered more than 8 inches, however, among
others, the man who did the work testified
that he lowered the outlet of the lake be-
tween 8 and 12 inches, and the court tvas
justified in accepting his estimate.

Appellant strenuously complains concern-
ing the language used in the last portion of
said finding No. XV, which is substantially
the same as is used in a portion of the last
paragraph of the judgment. The language
rcferred to is as follows:

'( 't * * that planks or boards be
installed and maintai
top of said
a height of
more."

Appellant arSues language, in ef-
fect, increased respondents' rights, rvhere-
as, the court should not have restricted ap_
pellant from maintaining the lake at a
higher level so Iong as it does not interfere
with respondents' rights. We do not ag.ree
with appellant's claimed effect of the judg-
ment, however there is some justification
for complaint regarding the language used:

t6] This action was commenced seeking
an order enjoining and restraining appel_
lant from interfering with the natural flow
of Lorver Rainey Creek to respondents'
damagc; its objective is to prescrve re_
spondents' water rights. The trial court
found that if the dam in controversy is
maintained at a height of 20 inches above
the concrete base or footing of the dam, it
rvill permit the same amount of water to

WEEKS v; McKAY
Citc {s 332 P.2d ?Ss

rvas."
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escape from the lake and proceed downLower Rainey Creek to ."ro."J*,:, alJ"._- sion poini as would occur if its channel hadremained undisturbed. U"d.. ,r.h ;;;;;tron 
,it 

wiil not be appeilant,s responsiliiiiv.rr, ourrng any period of the year, tl;;amount of water florving from the I;" ;;
1.-rr 

,n.1r. the quantity to rvhich respondents
are entitled.

. 17) Appellant acknorytsdgs5 that he hasin the past received l.rr"nt."r.rui;;;;;
the percolation of water from the lake sub_irrigating approximately Z0 acres ,; ;;,land and also.that the level 

"f tf,.-f"i"affects the amount of sub_irrigati." il ;;;receives. Appellant further ackn;;,.il;that he has no decreed right to tf," *"?",in the lake here involved and from the rec_ord before us it appears that appellant en_

l:]-. ""t" the rights or priviteges of anpanan owner. However, sirr.e the issuehere. presented, and the ,.li"f ;;;;
:::_*hr,, 

involves only the p.".".uut;;;-;i
respondents' rights, we are of the view thatso long as the provisions of the judgmeni
properly. enjoin appellant f."*- i; ;;;rnanner interfering rvith, and 

"a.ou"*i"protects, respondents, rights such ;"jg",";,would be proper. We conclude tdt t; la;;
Paragraph of the judgment ,ho"lj 1;amended to read:

-ll ls FURTHER ORDERED, AD_
JUDGED AND DECREEO trrut l.-fendant, his agents, servants, em-ployees and all others acting in aid orassistance of him be hereby"perO.*",-
ly enjoined during the irrigation sea_
son of each year from maintaining said
dam at a height more than tr..nt; Atinches above the concrete base ort::ltn* of said dam if and ,uhen afadditional height would interfere inany 

.respcct rvith plaintiffs, rights orprivileges relative to the ,u"te, ofRaincy Creek or the palisadcs R.."._voir or thc prior rights of others. InInc cvent of a violation of the forc_
going order by defendant or any pcrson
acting in aid or assistance of hinr, hemay thercaftcr bc perpeturily .n1oi,,cJ

from, at any time, maintaini
dam at a height in excess of
above thc concrete base thereof. pla
tiffs shall have judgment for their qq51sin the arnount of
LARS,"
W'e have examined the remaining

ments of error and find no error thatjustify a reversal of the judgment

The cause is remanded rr,ith instto the trial court to amend its findings.fact, conclusions of law and
accordance with the viervs
Pressed. Costs to respondtnts.

McQUADE, tr{cFADDEN,
and SMITH, JJ., concur.

ereln -!

.d,
'i.t

Dearold FOSTER, ptalntifi-Appellanl,

Frank H. THOMAS, Defen jant-Respond

No. 9289.

Supreme Court of Idaho.
June ?, 1963.

Action for personal injuries and p
erty damage resulting
collision bctween defen

from inter
dant's 

'.1'estboundtomobile which rvas coming from a
and plaintiff,s motorbike which rvas

stoP

rng sorrth bn a highway to the right of
southbound automobile as they app
the interscction. The District Court, Ninth
Judicial District, Bonn cville County,.HenrY
S. It{artin, J., after ju ry verdict and entrYl:
of judgment for plaintiff, granted de fend' r '. .'

ant's motion for an order setting asidc'tirc
vcrdict and directing entry of ;iudgment io1
favor of the defendant. The plaintiff
pcaled. TIre SuPreme Court, Knudson,
J., held that qtrcstions as to delendant's neg'
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Point of Diversion:

Township Range Section

01N 448 I

Purpose
WILDLIFE STORAGE

Total Quantity Approprj-ated is:
1 C.F.S. and,/or 100 A.F.A.

8. Total consumptive use:

9. Non-irrigation uses:

10. Pl-ace of use:

IN THE DISTRICT COURT OF THE FITTH .]UDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM

CIVIL CASE NUMBER: 39576

1 Name of Claimant (s)

STEPHEN .l MCGRATH Phone: (208) 483-2001

PO BOX 50731
IDAHO FALLS ID USA 83405-073]-

2. Date of Priority: 06/2A/1889

3. Source: RAINEY CREEK Trib. to

NOIICE OE' CI.AIM fO A T9ATER RIGHT
ACQUIRED UNDER STATE IAW

l/4 of I/4 of t/4 LoE

SW SW NW

Ident. Number
Date Received:
Receipt No:
Received By:

CounLy

BONNEVILLE

23-1,L2I3
t/1,1,/01,

(or) A. F.A
100

4

Type

5. Description of diverting works:

6. Water is used for the following purposes:

From
0t/01

To
1.2/3L

c. F. s.
1

N)(,
N)
(,

23-L12L3 02 /05 /200L



Township

01N

1

Range Section

448 8

r1

I/4 of I/4 Lot Use Acres

SW

SE
NE
NE

WILDLIFE STORAGE
WILDLIFE STORAGE

11. P]ace of use in counties: BONNEVILLE

12. Do you own the property l-isted above as place of use? yes

13. Other Water Rights Used:

14. Remarks:

THERE IS AN EX]STING STRUCTURE WHICH WAS REBUILT AFTER THE 1997 FLOOD THAT IS
CHECKED TO A HEIGHT OF 20 INCHES TO CONTROL AND MAINTAIN THE STORAGE IN THE SLOUGH.
WILDLIFE HABITAT FOR WATER BIRDS.
THE ATTACHED COURT DECISION RECOGNIZES THE RIGHT TO MAINTAIN STORAGE IN THE DESCRIBED
SLOUGH. THE COURT DID NOT ADDRESS ISSUES OF PRIORTTY, USE, AND QUANTITY. THIS CLAIM
IS FILED TO CONFIRM THE M]SSING PORTIONS OT TH]S RIGHT.

15. Basis of C]aim: Beneficial Use

.,23-112L3 02/05 /2001



a .l

fdent. Number
Date Received:
Receipt No:
Received By:

CIVIL CASE NUMBER: 39576

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL AD.]UDICATION
OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM

1 Name of Claimant (s)

STEPHEN,J MCGRATH Phone: (208) 483-2001-

PO BOX 50731
IDAHO FALLS ID USA 83405-0731

2. Date of Priority: 06/20/L889

3. Source: RAfNEY CREEK Trib. to:

NOTICE OE CI,AIM TO A WATER RIGHT
ACQUIRED UI{DER STATE I.AW

l/4 of l/4 of 1,/4 Lot

SW SW NW

Point of Diversion:

Township Range Section

01N 448 8

Purpose
WILDLIFE STORAGE

Total Quantity Appropriated is:
1C.F.S. and/or 100 A.F.A.

8. Total consumptive use:

9. Non-irrigation uses

10. Place of use:

County

BONNEVILLE

23-t1"21.3
r/n/01

(or) A. F.A
100

4

5. Description of divertj-ng works:

6. Water is used for the following purposes:

From
0t/0r

To
1,2/31

C.F.S
1

7

L23-tr2t3 0L/Lt/200r



Township

01N

,l

Range Section

448 8

-l

1/ 4 of 1-/ 4 Lot Use

SW

SE
NE
NE

Acres

WILDLIFE STORAGE
WILDLIFE STORAGE

11. Place of use in counties: BONNEVILLE

12. Do you own the property listed above as place of use? Yes

13. Other Water Rights Used:

14. Remarks:

THERE IS AN EXISTING STRUCTURE WHICH WAS REBUILT AFTER THE 1997 FLOOD THAT IS
CHECKED TO A HEIGHT OF 18 INCHES TO CONTROL AND MAINTAIN THE STORAGE ]N THE SLOUGH.
WILDLIFE HABITAT TOR WATER BIRDS.
THE ATTACHED COURT DECISION RECOGNIZES THE RIGHT TO MAINTAIN STORAGE IN THE DESCRIBED
sLouGH. THE COURT DrD NOT ADDRESS TSSUES OF PRrORrTy, USE, AND QUANTTTY. THIS CLAIM
IS FTLED TO CONFIRM THE MISSING PORTIONS OF THIS RIGHT.

15. Basis of Claim: Beneficial- Use

z23-Ltz73 0L/tL/200L



.!
Form l.lo.

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

42-1ffi (21a1/8

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALI-S

CIVIL CASE NUM 576
ldent. Number

Date Received

Receipt Numbbr

NOTICE OF CI"AIM
TOA

WATER RIGHT
ACQUIRED UNDER STATE I-AW

Please type or print clearly

1. Name of Claimant (s) Stephen J. l4cGrath Phone (2gg

RECEIVED

JAt{ 1 0 ?'o0l

DePrrmgnt ol WFy Rrsources

) 483-2001

Mailing Address P. 0. Box 50731, I daho Fal l s , Idaho zip 83405-0731

2. Date of Priority (Only one (1) per claim) June 20 " 1889

3. Sourceof watersupply (a)

which is tributary to (b)

Rainev Creek

4. a. Location of existlng pbint of diversioq ls: Township lN Range 44E Section 8 
,

SW 1/4 ot Slll 1/a oI NW 1/4 , Govt. Lot, 

- 

8.M., County of Bonnevi I I e

Additional points of dtuersion if any:

b. lf instream flow, beginning point of claimed instream flow is:

Township Range Section , _ 1/4oI 1/4ol _1/4,
Govt. Lot

ending polnt is: Township Range Section , _ l/aot 1/aof

1/4, Govt. Lot_ 8.M., Countyof

5. Descriptlon of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. Thono i s an pyi s ti nn s f.nuctrrre wh i ch
was rebuilt after" the 1997 flood

o h.
dto hei of1 ltn h controjat is h k h



'-6. . Water is claimed for the following purposes:

For

For

For

For

s tora
wildl

ge
ife

(both dates are inclusive)

purposes from Jan 1

purposes from

purposes from _ to

purposes from _ to

to Ds!_el_

to

(cfs)

amount 10

amount

(acre feet)

100or

amount

amount

or

or

or

7. Totalquantity claimed (a) 1.0 (cfs) and/or (b) 100 (acre feet)

8. Totalconsumptive use claimed is 40 acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households serued; Stockwater: Type and number of
livestock Etc.) lrl j 1 dl i fe habi tat for water b j rds .

10. Description of place of use:
a. lf water is for irrigation, indicate acreage in each suMivision in the tabulation below.
b. lf water is used for other purposes, place a symbol of use (example: D for Domestic)

in the corresponding place of use below. See instructions for standard symbols.

Total number of acres inigated

'l 1. ln which county (ies) are lands listed above as place of use located? Bonnevi I I e

12. Doyou own the property listed above as place of use? Yes X No
lf your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
or None (X )

14. Remarks:-Thd attached Court decisjon recoqnizes the riqht to maintain storage in the

TWP RNG sEc NE 1/4 NW 1/4 sw 1/4 sE 1/4 Totals

NE1/4 NH1/4 srJl /4 sE1/4 NE1/4 Nv1/4 su1t4 sEl/4 NE1/4 Nv1/4 ;Hl/4 3E1 /4 NE1 /4 NIJI14 sr,,1/4 
lsEl/4

1N 44E B 1/'l l,.J

describpd slouoh. The Court did not address issues of prioritv, use, and Quantity.

Last Name

sc

McGrath

e 0 con

ldent No.

m'l n

Copies: llthite -State, yellow-Claimant

T a m rms
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Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile
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Copies: White-State, Yellow-Claimantldent No.Last Name l4cGrath



' 15.. Basis of Claim (check one) Bene;cial Use- Posted Notice License permit
Decree

lf applicable provide IDWR water Right Number-
Court
Plaintiff vs Defendant

Case Number Decree Date

16. Signature (s)
(a.) By signing below, l/A/e acknowledge that llffe have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication." (b.) l/ffe do 

- 

do not _12
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments

For lndividuals: ldo solemnly
and correct.

Signature of Claimant (s)

contained in the foregoing document are true

Date

swear that

Date e

For Organizations: I do solemnly swear or affirm that I am

of
Organization

document in the space below as of
Title

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization

State of ldaho/or
ss.

County of Bonnevi l'le

before me this gth

Title

, that I have signed the foregoing

Organization

Date

)

)
)

day of January 1e 2001

b\ (Jz Notary Public
<t:;

ii, :+.
Lte

! li "

17. Notice of Appearance:

Residing at Idaho Fal l s, I daho

My Commission Expires 04/11./05
Please Prinl Name

Notice is hereby given that l, will be acting as attorney at law on behalfoftheclaimantsigningabove,ythedirectoitotheclaimantsigningabove
should be mailed to me at the address listed below.

Signature

Address

Date

l-ast Name ldent. Number Copies llhite-S ate, Yellow-Claiman t


