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tL/06/2003
rDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED T]NDER STATE I,AW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:

QUAI.ITITY:

2 3 -1116 0

STEPHEN .J MC GRATH
PO BOX 50731
IDAHO FALLS ID 83405-0731

IJNNAMED SLOUGH

0.000 cFs
10.800 AFY

PURPOSE OF USE

RECREATION

TRTBUTARY: RAINEY CREEK

PRIoRTTY DATE: 04/01/1957

POINT OF DIVERSION:

PIJRPOSE AND
PERIOD OF USE:

T01N R44E 58 SESWNW Within BONNEVTLLE County

PERIOD OF USE

0L/0L L2/3L
OUAI\lltITY

10.80 AFY

PLACE OF USE: RECREATION Within BONNEVILrTE Countv

TO1N R44E SOB SENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMTNTSTRATION OF THIS WATER RTGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficj.ent administration of the water
rights as may be ultj-mately determined by the Courl at a point in time no
later than the entry of a final unified decree. Section 42-14L2 (6), Idaho
Code.

EXPLANATORY MATERIAL: Beneficial Use

SOURCE IS ALSO KNOWN AS MILI,ERS SLOUGH.

SCANf\'ED

luL 2 g 2001

LWater Right 23-ILt60



IDWR Fleld Eram Form

6

Contacts Data Entry Form

O
04t03t2002

z5-///60

Owner Tvpe Full Name Address Cltv Stale Zio phone

Currenl

Name connector: and 

-, 
or 

-, 
and/or 

-
Current

Current

Representing Atlorney:

Accompanied By:

Phone

Phone Number:

Relationship to Claimant:

Date of Field Exam: Time:

Directions to Property (if ditlerent lrom above) and/or update owner information:

Zar"to *s ^72

f,&tza rs .4*qrfl*t/y ^ Dttla>s"ro/ut pr';2 zt4/&+2*il

$CANNEffi

JUL 2 3 20tl*

Reviewer: Date:
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IDWR Fleld Exam Form o4lou2002

Priority Date Data Entry Form

Clalm Number:

Waler Right Priority f)qla' Water Right Basis:

Claimed Priority Claimed Basis:

Recommended Priority Date: r//z.sr Recommended Basis El

_ Use Claimed Priority Date and Basis as Recommended Priorlty Date and Basis

Document the evidence submitted/reviewed lor lhe priority date claimed, include your analysis ol the evidence:

,5 b
ea^ts7ttltAT/dl€ a,a 4 bttzn z.v ./45?,., 5t /lgaO ,+S

Reviewer: Date:
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IDWR Fleld Exam Form o4t0u200,2

Point of Diversion and Source Data Entry Form
Glaim

Water Bighl Point of Diversion: T-, R-, Sec. _, County:

Source: Tributary:

Claimed Point of Diversion: T-, R_, Sec. _, County:

Source: Tributary:

Recommended Point of Diversion: T-, R-, Sec. 

-, 

County:

Source: Tributary:

_ Use Clalmed POD and Source as Recommended POD and Source

Twp Rge Sec GovLot OQQofAQoIQ Source

GPS Coordinates:

ffita re;
?+rpuv *-

GPS Coordinates:

GPS Coordinates:

GPS Coordinates:

GPS Coordinates:

GPS Coordinates:

GPS Coordinates:

Oth€r rights lrom this POD?

Documenl how the POD and Source were verified and/or Pump and Motor data:

-31 nz-znt ArA' hTrolorr'" '*o 6r' 5/.t*ac-
&b4{ttu.
/5a/

Transfers Changing POD

Reviewer: Date:



CtG
IDWR Fleld Exam Form o4to312002

Claim Number:

Use Claimed POU as Fecommended POU

Claimed Place of Use

Twp Rge Sec OO O County

Place Of Use Data Entry Form

Lot Num Acres Purpose of Use

Recommended Place ol Use

Twp Rge Sec OO

Total Acres

Lot Num Acres Purpose of Useo

5etul
tl

Total Acres

Document how the POU was verilied:

Translers Changing POU

Reviewer: Date:
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IDWR Field Exam Form

Period of Use and Quantity Data Entry Form

Claim Numben 

-

_ Use Claimed Period ol Use and Quanlity as Recommended Period ol Use and Quantlty

04lo3l20p,2

Volume
Water Righl Period ol Use and Diversion Rate

Water Use Start End Rate

Overall Diversion Flate

Claimed Period of Use and Diversion Rate

Use
t

Overall Diversion Volume 

-End BateStart Volume

Overall Diversion Bate

Recommended Period of Use and Diversion Bate

Water Us€ Start

Overall Diversion Vdume

End Rate Volume

I

Overall Diversion Rate

Document how the Period ol Use and/or Diversion Rate were verified:

f e3'

Overall Diversion Volume

€/s
It

I

II

Reviewer Date:
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LT/06/2003

NOTTCE OF ERROR
R.EDLY

Please t)G)e or print c1ear1y, fill out this form completely and rnail

Return this reply form to IDWR by the deadline date printed below if you want rDWR to change your
reconunendation or you want to let IDWR know that you agree with its recomendation.

YOUR DEIDIJINE FOR RETURNINO A NOTICE OF ERROR REPITY Igs
Water right number: 23-1,t1,60

STEPHEN 'J MC GRATH
PO BOX 50731
IDAHO FALLS ID 83405_0731
Telephone Number: (208',524-073I

1. Describe the portion of the proposed reconunendation with which you disagree (e.g
priority date, period of use, source):

a Describe the changes you wish to make in the proposed reconrnendatj-on:

cive a brief explanation as to why you disagree with these portions:

AOREE wlth this to be made.

3 (zllerq
Please print your name: b*t t-

IDWR Regional Offlce,

r,
DATE:

FECEIVED
APR fl I 2r/l,4

D'o'n'Ell,g#fi 
!';ff eoureos
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IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE I,AW

RTGHT NI]MBER:

NAME AND ADDRESS:

23-\7160
STEPHEN 'J MC GRATH
PO BOX 50731
IDAHO FALLS ID 83405_0731.

SOIJRCE: UNNAMED SLOUGH

QUANTITY: 0.000 cFs
1-0.80 AFY

PRIORITY DATE: 04/0]-/L957

POIMI OF DIVERSION:

PURPOSE AND
PERTOD OF USE:

PURPOSE OF USE

RECREATION

TRIBUIIARY: RAINEY CREEK

T01N R44E 58 SESWNW Within BONNEVILLE County

PERIOD OF USE

01/07 \2/37
OUAI{IIITY

10.80 AFY

PLACE OF USE: RECREATION Within BONNEVIIJLE Countv

TOI.N R44E SO8 SENW

OTHER PROVISTONS NECESSARY FOR DEFINITfON OR ADMINISTRATTON OF THIS WATER RTGHT:

This partial decree 1s subject !o such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the CourL at a point in time no
later than the entry of a final unified decree. Section 42-1,4L2 (6), Idaho
Code,

EXPLANATORY MATERIAL; BASIS OF CLAIM - Beneficial Use

SOURCE IS ALSO KNOWN AS MILLERS SLOUGH
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. WARRANTY DEED

THIS fNDENTURE, Made this z{l day of May, 1996, by andbetween RUDD MANAGEMENT coRpoRAf'roN; of'72s s.'wooaruff, rdahoFa1ls, Idaho 83403, of the c"rrriv o_f_Bonnevi:.i., State of fdaho,the party of the.ii.r:t part, -i"ir srnpHnr.r r.- r,rJcRATH, a rnarriedperson dearlng with hls sole'and separate property, of 9382 southlst East, rdaho Farls, rdaho a3aoa, or t_n5-c;;;;i of Bonnevirle,State of fdaho, the parties of tfrl ,"rond part.
WTTNESSETH , That the said party of the first part,, for and inconsLderatlon of the sun of TEN AND NO/100 DoLIJ\RS ($rO. OO1 , 1awfu1money of

consider
the Unlted States of Arnerlca , and other good and valuableatlon, to lt in hand pald by the

owledg
p

ed
arty of the second
, has granted bargained

part,the receipt whereof is hereby acknand s and by these presents does gran t,and unto the said pa rty of the secondforever , the foll owing described real estate situatety of Bonneville, State of ldaho, to-wit:
"$he S L/2 of the NVt L/4 of Section 8 TownshipNorth, Range 44 East of the Boise Meridianirre County, l.daho according to the'tr- ',1

lllllll
recorded p1 at thereo

bargain,
part and

sell, convey
to his heiri

It ['
TOGETHER WITH all water and water rights,ditch,and ditch rishrs, ii";iudi;;.0-c.F.s.in rhe .upper naln'ey ireek iiiuutaiv'to rhesnake River) located on or used in connectionwlth said property.

SUBJECT TO all existing patent reservat,ions,easements, rights_of-way, protectiv6covenants, - zoning ordinan-ces, ^ a-pplicaltebuilding codes, la-ws and regulatior.r"i--'

. T..ETHER' with. arr and singuJ-ar the tenernents, hereditamentsand appurtenances rhereunro b.ii;;i;s-;; i;";;dir..upp.rtalnins,and the reversion and reversior,s, -rerniinaei 
"njr.rurnders, rents,issues and nrofits..tn.r."il--"tia alr- estate, right,, title andinterest in ina to tirl-sai-JbrJp"rtv as welilr lu, as i.n equiry,of the said party of the rlrll iirt.

TO IIAVE AND TO HOLD, AIL and sJ.ngular, the above rnentioned. anddescribed prernises, together 
"iin trr"-app"it""""".-r, unto the partyof the second nart, anl to rris rreirs. and assigns forever. And thesaid parties oi rhd iirst;;;i'uii i1, rreirs,-the said prernises inthe. qulet and peaceable poisser'.io; .of the said party of the secondpart, and his heirs and issigns igainst tire sala-party or the firstpart and its heirs and agai-nrt a-if-ana-;;"il-;."":;n and persons,whonsoever rawfurrv clairnins oi 1" 

"riir-t;;,-ui;; sharl and wilrWARRANT and by these presents forever DEFEND.

rN WITNESS WHEREOFhereunto set its handwritten. ,

, {he s3id party of the first part hasand seal the day and year tirit above

RUDD MANAGEMENT CORPORATION

By

Its: Lt//



STATE OF TDA}IO

County of hEEffi+e
nf\A\:is cr$

)
)
)

SS.

DAIE

, L996 | before me
sa d State onaJ.lyto be the

corporation Irhose nane, and acknowledged tocorporation. ne that

':1.

fN WITNESS WHEREOF, f have hereunto set rny hand and:f j*X"$Jt rc r r i c i ai- ; ";1'A; ;ly'und v"u r- ir,- [.r, i! 
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I t
13. Describe any other water rights used at the same place and for the same purposes as
described above.

A23-00019D,45 acres, .33 cfs
423-000208,45 acres, .33 cfs
423-000938, 45 acres, 1.00 cfs
423-0004TD,45 acres, .32 cfs

a

AfTtY
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788 Idaho

Judgment and decree affirmed.
allowed.

382 PACIFIC REPOBTER,, 2d SXB,IES

No costs

Thomas M. WEEI(S, Arvey A. We€ks, a1d
lvan. R. Weeks, plalntifis-Responaunirr'--

v:
Archle Mcl(Ay, Defendant.Appellant.

No. 9229.

Supreme Court of Idaho.
June 12, 1903. ,.,

tion in granting to appellant two weeks
visitation with the children, away from
the home of respondent, prov.ided that she
docs not remove the children from the
State of Idaho and the jurisdiction of the
district court. We find no merit in such
a ss ignrncn t.

[10] Appellant assigns error of the trial
court in not allorving her extended rights of
visitation rvith the children a*ay fro- re_
spondent's home; she contends that a peri_
od of two weeks is of insufficient duration
to serve the rvelfare and best interests of
the children. Appellant also asserts in_
sulficiency of the evidence to show that
rcmoval from the State of Idaho and
jurisdiction of the trial court would be
contrary to the best interests and welfare
of the children. We deem this subject
matter to have been adequately dealt with
in the previous discussion contained herein.
In regard to the right decreed to appellant
of the two rveeks period of visitation with
the children during summer vacations, away
froni respondent's home, suffice it io say
that under the existing circumstances oi
the parties, we hold that the trial court did
not abuse its discretion in the premises.
Such assignments are not meritorious.

[11] Lastly, appellant assigns error of
the trial court in allowing herlnly $250.00for travel expenses for the period of child
visitation during each summer vacation;
and assigns further error in that the trial
court made no award to her for main_
tenance of the children while they are away
from respondent's home. Again, *. 

"."constrained to the vierv that under the
cvidence and all the facts and circumstances
shown in this proceeding, that the trial
court did not abuse its discretion, and that
therefore such assignments are lacking in
merit.

_-KNUDSON, C. 1., and MceUADE,
McFADDEN and TAyLOR, JJ., .on.u..

Suit by dorvnstream owners to enjoin
upstream owner from maintaining dam:
The District Court of the Ninth judicill
District, Bonneville County, f."l.i F,
Tway, J., enjoined maintenancc of d.ia
more than 20 inches above concrete base,
and upstream owner appealed. The Su-
preme Court, Knudson, C. J., held thai if ,
upstream orvner maintained dam at heigiit
which .rvould permit same amount of *atar
to escape from take and proceed dorjn
creek to dorvnstream owners, diversion
point as would have escaped if channel.ha'd
remained undisturbed, upstream owridi
would not be responsible for water flori,iiig
in quantity less than that to which down-
stream owners were entitled during any
period of the year. . i,,. .

Remanded with instructions to amefid
findings, conclusions, and judgment in'a6j
cordance with opinion. ,:r,i..

t. Waters and Water Courses €>63 il

Evidence supported finding that'np
stream owner sued by downstream ownbis
for injunction against maintenance of dam

had employed construction company .,to
clean out outlet and that as a result, motith
of lake rvas lowered 8 inches, as claimed by

company's o\t,ner.

2. waters and Water Courses @63 
t t,

Finding rvas not erroneous that darn

constructed by upstream owner suqd by

downstream orvners for iniunction againit
maintenance of water d"- *"s 44 to 48

inches in height abovc concrete footing of
dam, as testified to by deputy water mastii':.

3. Waters and Water Courses @63 .t,t .

Evidence supported findings that dotvtt'
stream owners suing upstream owner to ct'

join r
natur;
that c

who I

flow c

tnore

Wal
Or

Wat
If

haa

of

Wate

their ri1
entl

heigl:
terfere .

'to r

O. p.

A#+r
S, fo



wnurS;v. ucxey
Cite as 382 p.2d Z8g

fdallo ?E9

/ 4..

nt-Ap

'aintenance 
of rvatcr dam did not. gct

flow of water or storage watcr and

conduct or actions of upstream orvner
dam buitt interfered rvith natural

the water

from takc in its natural state unaf-
by artificial changes in depth and

of channcl and outlet of lake.

to which downstream owners
during any period. of the

and downstream owners w.ere
to enjoin maintenance of dam

with their rights or privileges rela-
water.

KNUDSON, Chief Justice.

. Rainey Crcek, in thc spring of thc year
and during other high water pcriods, is a
continuous strcam flowing across appel_
lant's land, but during the summer ,".ror,

usually sinks and disappears before gctting
to the 9t/2 acre lake rvhich is fed by springs
and constitutes the hcadlvaters of Lower
Raincy Crcck. Said lake is also fcd by a
slough with a surface area of about 2.g

I lnd Water Courses €=51
rs usually divided into two s treams, viz.:

ream owners had no right to
Upper Rainey Creek and Lower Rainey

water than normally and naturally Creek. Thc water of Upper Rainey Creek
I.

N
ttr, and Water Courses @79

who undertakes to changc natural acres which is a short distance upstream.
of stream or increases or dimin- A substantial part of the 9.r/2 acre lake is

flow of stream must exercise care and. situate on appellant's land and the 2.g acre
precautions as to prevent injury slough is on land owned by persons lvho are

not parties to this action.

and Water Courses @53
Itespondents are property owners down_

stream from appellant's land and they are
the owners of a decreed water right of 160
inches (3.2 C.F.S.) in the waters of Lower
Rainey Creek with a priority of June 1,
1893 which is appurtenant to their land as
described in paragraph 1 of respondents'
complaint. The point of diversion of such
rvater is a little over a quarter of a mile
downstream from the g1/2 acre lake. Re_
spondents also ilave certain rights to lvater
stored in Palisades Reservoir which is at
times delivered to them via Rainey Creek.

During the fall of l9S7 appellant em_
ployed one Lloyd Rush to do exacavation
work in Rainey Creek. Appellant admits
that he employed Mr. Rush of the Rush
Construction Company to perform excava_
tion work in Upper Rainey Creek, but
denies that such employment included ex_
cavation at the lake outlet or in Lorver
Rainey Creek.

After the excavation had,been completed
appellant constructed a headgate or dam
approximately 12 feet long across the chan_
nel of Lower Rainey Creek just below the
outlct from the lake. Said dam has a con_
crete base with a center pier and ends
approximately 64 inches high and is so
constructed that the elevation of water be-
hind the dam may be regulated by planks
which may be inserted in or removeJ f.orn

upstream owner maintained dam at
would permit same amount of

from lake and proceed
wnstream orvners' diver-

as would have escaped if chan_
remained undisturbed by construc-

upstream owner would not be
for wate:. florving in quantity

Water Courses €=63
owners who sued up-

owner to enjoin maintenance of dam
preserve their water rights were

.only to judgment which would en-
with and would protect

lower than that which would in_

Baum, Ben peterson, Ruby Y.
Robert W. Bennett, Pocatello, for

Bloem, Smith & pike, Idaho

-

t:

respondents.



790 Idaho 382 PACITIC N,EPO&TEB,, 2d SER,IES

slots made in the center pier and ends of
the dam.

This action was commenced bj, respond-
ents seeking an injunction against appel-
lant and all persons acting for or in aid of
him, restraining them from maintaining
and using said dam. Iirom a judgment in
favor of respondents this appeal has been
taken.

tl] Appellant contends that the court
erred in finding that appellant employed the
Rush Construction Company to clean. out
the outlet of the lake and that by reason
thcreof the mouth of the lake was lowered
8 inches. Although appellant denied that
he employed said company to clean out the
outlet, Mr. Rush testified that he was given
specific instructions by appellant to do so
and that he removed such amount of mate-
rial from the outlet as lowered it 8 inches
to a foot in depth and widened it six or
eight feet. The finding complained of is
supported by competent evidence.

tZl Under assignmcnt of error No. III
it is cl{imed that the court erred in finding
that the dam constructed by appellant was
44 to 48 inches in height above the concrete
footing of the dam. In this connection
David Peterson, a deputy lvatermaster, tes-
ti6ed as follows:

"Q. What did you find about the
height of that dam; that is to say, the
number of planks in it?

"A. Well, the first time I went over
there there rvas three lZ-inch planks,
orre-foot planks, and three two by fours
in the spillway.

"Q. There rvas three two by fours and
three 12-inch ?

"A. That's right.

"Q. And was the water backed up to
the top of those planks?

"A. Yes.

"Q. That would be four fect? That
dam, then, was four feet high, is that
right ? That would look about tlre
right height to you thcre ? I mean,

that's about what it was ?

'A. That's exactly what it was."

The court did not err in making the finding
complained of.

i3] Appellant's conte ntion that ,,there.

is no evidence in the record that the con-.
duct or actions of the appellant interfered'
with the natural flow of the water,' iru
Lorver Rainey Creek is clearly without
merit. The contention that the court erred
in 6nding that during l96l respondents
failed to get their natural flow water, or
storage water is also without merit. :

Considerable of appellant's brief is di-
voted to discussing statements or findings of
the court relative to the claimed rights of
appellant to the waters in the lake. In this
regard the court found that the waters :in

said lake are public waters of the State.of
Idaho and any right which appellant. ha!
as a riparian owner br proprietor theriin
or thereto is subject and inferior to. tlre
rights and claims of respondents. App'il-
lant concedes that any right which he hiq
to the water of said lake are inferior to tlic
decreed rights of respondents to 160 inches

of said water, plus such storage rights as

they may have acquired. Consequently .it
is unnecessary to a determirtation of tbc

issue in this case to define what rightsv

if any, appellant has to such water,

t4] Appellant further argues that rc-

spondents do not have a right to any more

water than normally and naturally flows

from said lake in its natural state unaf-

fected by artificial changes in the depth and

tvidth of the channel and outlet of the lake'

There is merit to such contention. How'

ever, artificial changes in the channel and

outlet of the lake have been made in this

case and such changes have brought about

this suit.

The trial court found that by reason of

the installation of the dam by appellant thc

respondents lvere unable to obtain for tnc

irrigation of their lands, a large portion ol

the natural florv rvatcr to which they rverc

entitled under their decreed right, and werc

unable to obtain or use thc exchange rvatcr

from the Palisadcs Rcservoir. Srrch htto'
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ings are adeqtratcly supported by compctcnt
evidcnce.

15] One who undertakcs to change the
natural channel of a stream or by means of
dams or otherwise increases or diminishes
the flow of a stream must exercise care in
.so doing and takc such prccautions as to
:prcvent injury to others. Mashburn v. St.
'Joe Improvement Co., 19 Idaho 30, l13 p.

92,35L.R.A.,N.S.,824; Smith v. Big Lost
River Irrigation District, 83 Idaho 374, 364
P.zd 146. The generally accepted. rule is

as follows:

'rlt is established, however, that the
ordinary or natural course of water
cannot Iawfully be changed for the
benefit of one pbrson or class of per-
sons to the injury of another. Accord-
ingly, one who changes the course of
a stream.must do so in such manner as
not to injure, or unduly interfere with
the rights of, the adjoining proprietor,
either above or below, or on thb oppo-
site side of the stream. * * ,r ',

ft is further stated in 56 Am.Jur. 510,
rs, $ 18, that:

.WEEKS 
v: McKAY rdaho 791Cite as 3S2 P.2d ?88

inches below the lcvcl of thc existing
channcl of Lower Rainey Crcek; that
the present level of the channcl of' Lower Rainey Creek at said dam is
eight (8) inches lower than it was
before same was dredged and deepened
by defendant and his agents; * + *,,
Appellant argues that the court's con_

clusion that the channel at the dam is only
8 inches lower than it rvas beforc it was
dredged and deepened by appcllant and his
agents, is but an arbitrary conclusion of the
court. It is true appellant and some wit-
nesses testified that the bed had been low-
ered more than 8 inches, however, among.
others, the man who did the work testified
that he lowered the outlet of the lake be-
tween 8 and 12 inches, and the court lvas
justified in accepting his estimate.

Appellant strenuously complains concern-
ing the language used in the last portion of
said finding No. XV, which is substantially
the same as is used in a portion of the last
paragraph of the judgment. The language
re ferred to is as follows:

" '* * * that planks or boards may be
installed and maintained in said dam on
top of said concrete base or footing to
a height of twenty (20) inches, and no
more.tt

Appellant argues that this language, in ef-
fect, increased respondents' rights, where-
as, the court should not have restricted ap-
pellant from maintaining the lake at a
higher level so long as it does not interfere
with respondents' rights. We do not agree
with appellant's claimed effect of the judg-
ment, however there is some justification
for complaint regarding the language used:

t6] This action was commenced seeking
an order enjoining and restraining appel-
lant from interfering with the natural flow
of Lorver Rainey Creek to respondents'
damage; its objective is to prescrve re-
spondents' water rights. The trial court
found that if the dam in controversy is
maintained at a height of 20 inches above
the concrete base or footing of the dam, it
will permit the same amount of water to

,lr

I

il

I
I

lr
ii
T

I

, .W"te

"i'"* :* ,r a riparian proprietor has
:. the right, insbparably annexed to the
:. soil, to have the water of a stream

' flow to and from his land as it has been
wont to flow, so far as is consistent
with the right of other owners to make

-, a reasonable use of such water. It fol_
11. lows that the obstruction of the natural

flow of stream rs always done at the
risk o being ble toanswera tn damages
him who sustains a loss thereby.
Without the consent the othe Pro-o

t:. f

f r

!.,;

prietors who may be affected by his
operations, an upper proprietor has no
right unreasonably to interrupt or re-
tard the natural flow of the water, to
the injury of the lorver owners,
* * *rt

- 
Appellant complains of the following

finding of fact:
"That the top of the concrete base or
footings of the said dam is twelve (12)

:I

.tI

Such
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from, at any time, maintaining
dam at a height in excess of Z0
above the concrete base thereof. pla
tiffs shall have judgment for their qs51s

escape from the lake and proceed downLower Rainey Creek to ,.rp""a*,,, ai""r_sion poini as would occur if its channel hadremained undisturbed. U"d". r";;-;;;;
tion it will not be appell"nt,, ,..ponr;Uiiitu.rr, durrng. any period of the year, tl;;amount of water florving from the lake is
lc:: 

tha.n the rluantity to which respondents
are entitled.

17l Appellant acknorvledges that he hasin the past received benefits ...ufting i-;the percolation of water from the t"ie srU-irrigating approximatel y Z0 acres of his
la_nd and also that the level 

"f tf,.-f"i.
affects the amount of sub_irigation f,ls f"nireceives. Appellant further ackn";l.;;
that he has no decreed right to tir" *"i".in the lake here involved and from the rec_ord before us it appears that appellant en_

]:]:.orly the rights or privileges of arrpanan owner. However, since the issrehere. presented, and the relief ;;;;
sought,. involves only the pr.r..u"tion oirespondents' rights, we are of the view thatso long as the provisions of the juagmeni
prpperly 

- 
enjoin appellant fro.' in" 

"nylalner interfering with, and 
"a"qu"t.(protects, respondents, rights such jrdg.;;t

would be proper. We conclude that th-e lasi
Paragraph of the judgment shoutd b;amended to read:

JJI IS FURTHER ORDERED, AD-
JUDGED AND DECREED that de_fendant, his ag.ents, servants, em-
ployees and all others acting in aid or
asslstance of him be hereby perpetual_
ly enjoined during the irrigatit_rn sea_
son of each year from maintaining said
dam at a height more than t*."t; (20tinches above the concrete base orfgoting of said dam if 

"na *n.n 
^nyadditional height would interfere in

any 
.respcct with plaintiffs, rights orprivileges relative to the rvater. ofRainey Creek or the palisades R....-voir or the prior rights of others. Inthe event of a violation of the fore_

going order by defendant or any person
acting in aid or assistance of him, hemay thercaftcr bc pcrpetuatty enloincJ

in the
LARS.''

arnount of

ments of error and find no e rror thatjustify a reversal of the j udgment incase

Wg hx1,c examincd the r_crnairi

v

The cause is remanded n,ith
to the trial court to amend its
fact, conclusions of law and j
accordance with the viervs
pressed. Costs to respondents.

McQUADE, jr{cFADDEN,
and SMITH, JJ., concur.

eretn 
I

'i i(le

Dearold FOSTER, plalnf lff-Appellanl,

Frank H. THOMAS, Defendant-Respon

No. 9289.

Supreme Couft of fdaho.
June Z, 1968.

Action for personal in juries and
erty damage resulti ng from intersectl
collision between de fendant's w.estbound

!\
r
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Log for claim 23-|1160

Acres
TR SEC a0 Chimed

Spatial Dynamics BTD

Acres
Found COMMENT

a\
I

6nslot

01n44e
01n44e SENW

I
8

SWNW 39
33

40
40

Totals: 80 72
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Water Right Claim Number 23-1 1160
Township , 1N44E

I

06t15t2001

p I
3

i

A
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sSl'rrrttr-
f)i'N.4Ml' J

Legend
lrrigated Area

O Place of Diversion

Section Une

Quarter Section Une

Roads

Streams and Canals,IW
400 0 400 800 Feet



IN THE DTSTRICT COURT OF THE FTFTH .JUDTCIAL DISTRICT OF THE STATE OF IDAHO,IN AIiID FOR THE COUNTY OF TWTN FALLS

IN RE THE GENERAL AD.JUDICATTON
OF RTGHTS TO THE USE OF WATER FROM
THE SNAKE RTVER BASIN WATER SYSTEM.

CfVIL CASE NUMBER: 39576

fdent. Number:
Date Received:
Receipt No:
Received By:

A23 - 11150
1,2 / L6 /tee7

tr

NOTICE OF CLAIM TO A WATER RIGHT
ACQUTRED ITNDER STATE rJAW

ru(.)

o)s2" Date of Priority:
3" Source: RAINEy CREEK

4 . Point of Di_version:

Township Range Section
01N 44E. 8

Purpose
IRRIGATION
RECREATION

834 05 - 0731_

APR t- , 194 0

a/4 of a/4 of t/4
S.E SW NW

5

6

l-. Name:
Address:

Township Range
or_N 44E.

STEPHEN .J MC GRATH
PO BOX 50731
IDAHO FALLS ID

Trib. to: SNAKE RIVER

Lot County
BONNEVILLE

Description of diverting works:
CONCRETE BASE AI\ID WTNGS WITH CENTER PIER (APPRoXIMATELY 55,I HIGH)

Water is used for the following purposes:

F.S
1_.000
r-.000

Use
IRR
rRR

208-524- 0731_

Acres
40.0
40.0

(or) A.F.A

7. Total Quantity Appropriated is:
2 . 000 C. F. S. (and/or) A. F.A.

8. Total consumptive use is Acre Feet per Annum.

9. Non-irrigation uses:
FISH & WATERFOWI-, PROPAGATION, HABITAT ENHANCEMENT, HUNT/FISHTNG

10. Place of Use:

From
04/ 0t
0L/ 0L

To
t0 /3L
72/st

c

Section
I

t/4
NW
NW

41,/
sw
SE

423 - 1_l_150 Page

of

1

Lot

Date z tz/t6/97



L0. Place of Use: Conti_nued

Township Range Section t/4 of a/4 Lor use

Section Acres

Acres

80.0

Total Acres 80"0

l-l-. Place of use in counties: BONNEVILLE

12" Do you own the property Listed above as place of use? yES

l-3. Other Water Rights Used;
A23-0001_9D, A23-000208, A23_OOO93B, A23_OOO47D

14. Remarks:

15. Basis of Claim: BENEFfCIAL USE

15. Signature (s)

(a.) By signing be1ow, r/we_ acknowledge that r/we have received, read andunderstand the form entitled rrHow you witt receive notice in the Snake RiverBasin_Adjudication.'t (b.) f/We do do not wish to receive and paya smal1 annual fee for monthly copies oT the docFsheeL.
Number of attachments:

For fndividualgs .

T/we do sol-emnly swear or affirm that the statements contained in theforegoing document are true and correct.
Signature of Claimant (s) : Date:

Date:

2A23 - L115 0 Page Date 2 t2/t6/97



Fgrm {o. 42-14fE (21a1/a

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNry OF TWIN FALLS

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

NOTICE OF CI"AIM
TOA

WATER RIGHT
ACQUIRED UNDER STATE I.-AW

fr29- I tt60
ta-15- ?-7
Eoe38tg

RECEIVED
touf4\i sZw

tdent. Number

Date Received

Receipt Number

Please type or print clearly

1. Nameof Claimant(s) Stephen J" McGrath Phone (ZOA ) 524*073I

MailingAddress P. O" Box 50731, Idaho Falls, ID Zip 83405-0731

2. Date of Priority (Only one (1) per claim) Apri 1 I , 19 40

3. Sourceof watersupply (a)

which is tributary to (b)

Rainey Creek

4. a. Location of existing point of diversion is: Township 0lN Range 448 Section B

sE 1/4 ot sw 1/4 ot NI{ t /4 , Govt. Lot, E " B.M., county of Bonnevi 1le

Additibnal points of diversion if any:

b. lf instream flow, beginning point of claimed instream flow is:

ToWnship Range Section , 

- 

1/4ol 1/4ot 'l/4,

Govt. Lot 8.M., County of

ending point is: Township Range Section , 1/4ot

1/4, Govt. Lot _ B.M., County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well.

Snake River

Diversion wor consists of concrete base and win s with center ier



6. Water is claimed forthe following purposes:

For

For

For

For

recreational
(both dates are inclusive)

purposesfrom 01/01 b L2/3I amount

(cfs)

1 cfs

(acre feet)

or

irrigation purposes from o4 01 to 101231 amount l cfs s1

purposes from _ ,o ______ . amount __ or

purposes froffi .--------.- to amount or

7. Total quantity claimed (a) 2 cfs (cfs)and/or (b) (acre feet)

8. Totalconsumptive use claimed is 75 acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestockEtc.) Fish and waterfowl propogation, wildlife enhancement and habitat,
recreation

10. Description of place of use:
a. lf water is for irrigation, indicate acreage in each suMivision in the tabulation below.
b. lf water is used for other purposes, place a symbol of use (example: D for Domestic)

in the corresponding place of use below. See instructions for standard symbols.

TWP RNG sEc NE 1/4 NW 1/4 sw 1/4 sE 1/4 Totals

NEI/4 Nu114 su1/4 sEl/4 NE1/4 NvI/4 sv1/4 sE1/4 NE1/4 NU1/4 sv1/4 sE1/4 NE1/4 NUlt4 sLrl/4 
lsEl/4

1N 44E' B 40 4Ct

1N 44E' B

1N 44E' B

Total number of acres inigated BO

11. ln which county (ies) are lands listed above as place of use located? Bonneville

12. Doyou own the property listed above as place of use? Yes X No See attached
lf your answer is No, describe in Remarks below the authority you have to claim this water right. copy o f Dee d .

13. Describe any other water rights used at the same place and for the same purposes as described above.
or None (See attached list of water rights.

14. Remarks:

Last Name
McGrath

ldent No. Copies: Wite -State, Yellow-Clainrant



Map of Proiect: show clearly the point of diversion, place of use, section number, township, and range number

Scale: 2 inches equals 1 mile
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See attached plat and photos.

Copies: White-State, Yellow-Claimantldent No.Last Name McGrath
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15. Baisis of Claim (check one) Benencial Use X Posted Notice License permit
Decree *

lf applicable provide IDWR Water Right Number
See attached Supreme Court Decision.

Court Case Number 9229 Decree Date June 12, 1963
plaintiff vsDefendanl Thomas M. I{eeks, €t a1. vs. Archie McKay

16. Signature (s)
(a.) By signing below, lAVe acknowledge that l/ffe have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication." (b.) l/ffe do X do not _

nual fee for monthly copies of the docket sheet.smallanwish to receMe and pay a
Number of attachments

For lndividuals: ldo solemnly
and correct.

Signature of Claimant (s)

that contained in the foregoing document are true

Date July 9, 1997

Date

For Organizations: I do solemnly swear or affirm that I am

of
Organization

document in the space below as of
Title

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization

State of ldaho/or

Title

, that I have signed the foregoing

Organization

Date

County of Bonneville
)) ss.
)

Subscribed and sworn (or affirmed) before me this

SEAL

day July 97

Notary P

Residing at r ho Falls, Idaho

My Commission Expires

Please Print Name

4/Lr/ee

17. Notice of Appearance:
Notice is hereby given that l, will be acting as attorney at law on behatf
ofthe'claimantsigningabove,ythedirectortotheclaimantsigningabove
should be mailed to me at the address listed below.

Signature

Address

Date

9th 19

Last Name McGrath ldent. Number Copies White-S tate, Yellow-Claiman t
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Map of Project: show clearly the poim of diversion, place of use, section number, tuwnship, and range number.

Scale: 2 inches equals 1 mile
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See attached plat and photos.

Copix: Wite-S tate, Yellow-Claimantldent No.Last Name McGrath
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15. Basis of Claim (check one) Ber, -ial Use X Posted Notice 

- 

t. ise 

- 

permit
Decree * See attached Supreme Court Decision.

lf applicable provide IDWR Water Right Number-
Court Case Number g2zg Decree p",, June 12 r 19 63
plaintiff vsDefendanl Thomas M. Ia7eeks, et al. vs. Archie McKay

16. Signature (s)
(a.) By signing below, l/We acknowledge that l/We have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication." (b.) IflVe do x do not
wish to receive and pay a
Number of attachments

For lndividuals: ldo solemnly
and correct.

Signature of Claimant (s)

small annual fee for monthly copies of the docket sheet.

contained in the foregoing document are true

Date July 9, 1997

Date

that

For Organizations: I do solemnly swear or affirm that I am

of
Organization

document in the space below as of
Title

and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization

State of ldaho/or

Title

, that I have signed the foregoing

Organization

Date

County of Bonneville
)) ss.
)

Subscribed and sworn (or affirmed) before me this

SEAL

day of July

Notary P

Residing at I Fa11s, Idaho

My Commission Expires

Please Print Name

4/rr/ ee

17. Notice of Appearance:
will be acting as attorney at law on behalfNotice is hereby given that l,

ofthe'claimantsigningabove,ythedirectoitotneclaimantsigningabove
should be mailed to me at the address listed below.

Signature

Address

Date

9rh 9719

Last Name McGrath ldent. Number Copies lilhite-Smte, Yellow-Claintant


