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JAN - 2 2002
State of Idaho
D E PARTMENT O F WATE R RE S O URC E $tnpff1ilpqildWffirResums

L301North Orchard Street, P.O. Box 83720, Boise,Idaho 83720-0098
Phone: (208) 327-7900 FAX: 327-7866

December 21,2001

DIRKKEMPTHORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

Re: Snake River Basin Adjudication (SRBA)
Water Right(s) #36:33D, g6-10622
change oT crcrress 

fu 6n ds tlt tM 6 e_( l-
Dear Water Right Holder:

VIVA SAUER
ROY E SAUER
898 E 2830 S
HAGERMAN ID 83332

z^to/

IDWR has been notified the address presently in our records is incorrect.
Although we have reached you at the address above, we need your written confirmation
this is your correct mailing address before we can change our records. Future notices
related to your water right can be sent only to the address on your water right or as
othenvise changed by you.

Please sign your name at the bottom of th is letter and return it to this office
Make corrections to your n ny other water
rights you may have befo Thank you for
your help

lf your mail delivery address changes in any form, please contact us in
writing so we can update our records.

lf there has been a change in ownership of the property connected with the water
rights referenced above, please call this office toll-free at 1-800/451-4129 to obtain a
form to make this required change to the water right record.

Sin

Sherm

SS:region

Technical Records Specialist
Adjudication Bureau

#######
The S co as shown above or as othenruise changed.

Az'e:tl

Claimant Signature Telephone No
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Hepworth,
Nungester,
& Lezamiz

HEPWORTH, NUNGESTER & LEZAMIZ,
CHARTERED

133 Shoshone St. North
P.O. Box 389
Twin Falls, ID 83303-0389
Telephone: ( 208 )734-75L0
Attorneys for Claimant
( PPK\2I530sUP. No2\lmr )

In Re the General Adjudication
of Rights to the Use of Water
from the Snake River Basin
Water System

The State of Idahor €X rel.
R. Keith Higginson in his
official capacity as director
of the Idaho Department of
Water Resources,

Petitioner,
vs.

HECEIVED

FEB 2 5 
'993o'*1i,'#'3l#i'El['.',i**'

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

********Jr*

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Case No. 39576

EAGERMAN WATER RIGET OWNERS,
INC. AND ITS INDIVIDUAI
I.I.EII{BERSI SECOND SUPPLEUENTAI,
NOTTCE OF APPEARANCE

United States; State
and all claimants to t
of water from the Snak
Basin Water System,

of
he
e

Idaho;
use

River

Respondents.

***rl?tt(rtrt**

COMES NOW the law firm of Hepworth, Nungester & Lezamiz

and supplements it Notice of Appearance to add on behalf of

MICROFI

OCI I I t99{SECOND SUPPLEMENTAL NOT]CE OF APPEARANCE I
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Hepworth,
Nungester,
& Lezamiz

Hagerman Water Right Owners, Inc. and its individual members, the

foltowing individuals:

Ma1lane, Thomas
Mavencamp' John V.
Pothier, Norman
Vader, Loren
Vader, Loren
Culbertson, Stowe Allen &

Culbertson, Stowe Al1en &

Mildred Sue
Mildred Sue

A36-00055AA
A3 6 -0 010 4A
436-00064A
A36-r0706
A36-02588
A36-00090D
A36-10409
A36-02008
A35-02009
A35-0000jiA
A3 5-0 0 00 338
A36-00033D
A35-10308
A35-r0309
A36-10310
A36-000r1A
A36-00090E
A36-10588
A36-0005lC
A36-103r2-0005rE
A36-10314

Barnard, Clifton
Barnard, C:-.ifton
Rea, Edna Mae &

Rea, Edna Mae &

Sauer, Roy E.

aundra
aundra
k

c.
Verl
Verl

R.
R.

BeIl
Be11

Jensen, Darrell W.
Jensen, Darrell W.
Jensen, Darrell'W.
Jensen, Darrell W.
Robinson, Creed & S

Robinson, Creed a S

Zabala, Ignacio Nic
Zabala, Ignacio Nic
Zabala, Ignacio Nic

k
k

Dated this day of February ' 1993.

HEPWORTH, NUNGESTER & LEZA}4TL,
CHARTERED

By
rown

Attorneys for ResPondents

CERTIFICATE OF MAILING

The undersigned, a resident attorney of the state of

Idaho, with offices at 133 Shoshone St. North, P.O. Box 389, Twin

Fal1s, Idaho 83303, and one of the attorneys for Ehe respondents

in this matter, certifies that he caused to be mailed a copy of the

above and foregoing SECOND SUPPLEMENTAL NOTICE OF APPEARANCE on the

MICHOFILIT,?ED

oel n l99t

SECOND SUPPLEMENTAL NOTICE OF APPEARANCE - 2
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LhH_]
Hepworth,
Nungester,
& Lezamiz

day of February, I993, to:

Snake River Adjudication (original)
District Court
P.O. Box 27070
Twin Fa11s, ID 83303-0I26

Chief, Natural Resources Division (1)
Office of Attorney General
State of Idaho
P.O. Box 44449
Boise, Idaho B37Ll--4449

SECOND SUPPLEMENTAL NOTICE OF APPEARANCE 3

The United States Department of Justice (f)
Environment and Natural Resources Division
550 West Fort Street, Box 33
Boise, ID 83734

-Ld.L r1 rown

MICHOFI

ocT I I flg{



AJ5514NP

fNPUT : AJ SELECTION: HHT-NOA-BROWN2 . SEL

TYPE OF ACTION: ADD
MODIFY ALL FIELDS FLAG:

IDAHO DEPARTMENT OF WATER RESOURCES
ADJUDICATION ATTORNEY NAME ADDIUPDATE

DATE:
TI}TE:
PAGE:

03/L5//93
23:f!l\rz-a

-HJ'*-B
-ltE*
OFIfr!r3
E

LAST NAME: BRoWN
ADDRESS LINE L: HEPWORTH NUNGESTER LEZAITIIZ
ADDRESS LrNE 3: pO BoX 389
C]TY: TWIN FALLS STATE: TD ZIP:

F.TRST NA}IE: PATRICK D
ADDRESS LINE 2:133 sHosHoNE sT

833030389 pHoNE NUITBER: ( 20e ) 734-?510
36-00003A
36-00011A
36-00033D
36-00033E
35-00051c
35-00051E
35-00055AA
35-00064A
36-00090D
36-00090E
36-00104A
36-02008
36-02009
35-02588
35-10308
36-10309
36-10310
35-t-0314
36-10409
35-10588
36-L0706

436-00003A
A35-000LLA
A35-00033D
A35-000338
A35-00051c
A36-00055AA
A35-00064A
A35-00090D
A36-000908
A36-00104A
A36-02008
A35-02009
A36-02588
A36-10308
A36-10309
A35-10310
A36-10312
A36-10314
A35-10409
A36-10588
A35-10706

ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULTY ADDED TO NAUE
ATTORNEY NAME SUCCESSFULLY ADDED TO NAUE
ATTORNEY NAME SUCCESSFULLY ADDED TO NA}!E
ATTORNEI NAI{E SUCCESSFULLY ADDED TO NAME
ATTORNEY NA}IE SUCCESSFULLY ADDED TO NAME
WATER RIGHT HAS ONE ATTORNEY OWNER CODE
ATTORNEY NAUE SUCCESSFULLY ADDED TO NA}IE
ATTORT.IEY NAME SUCCESSFULLT ADDED TO NAITE
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME

toot/..ad* A d^/\ f.r.{t

FILE
FI LE
FILE
FILE
FILE
FILE
FILE
FILE
FItE

- NOT
FILE
F TLE
FILE
FTLE
FILE
FILE
PILE
F TLE
FILE
FTI.E
FILE
FILE
FILE
FItE
FILE
FILE
FILE
FII,E
FILE

- NOT ADDED
FILE
FILE
FILE
FILE
FILE
FILE
FILE
FILE
FILE
FI LE
FILE
FILE

p,1,\rr, 1.. C

ATTORNEY
ATTORNEY
ATTORNEY
ATTORNEY
ATTORNEY
ATTORNEY
ATTORNEY
ATTORNEY
ATTORNEY
ATTORNEY

NAI4E
NAME
NAME
NAI,IE
NAHE
NAME
NAI4E
NAME
NAI{E
NAME

ADDED
ADDED
ADDED
ADDED
ADDED
ADDED
ADDED
ADDED
ADDED
ADDED

NAME
NAME
NAME
NAME
NAME
NAME
NA}IE
NAME
NAME
NAME

SUCCESSFULLY
SUCCES SFULL]I
SUCCESS FULLY
succE ssFuLrY
SUCCES S FULLT
SUCCESSFULLY
SUCCESSFULLY
SUCCESSFULLY
SUCCESSTULLY
SUCCESSFULLY

TO
TO
TO
TO
TO
TO
TO
TO
TO
TO

ATTORNEY NAME SUCCESSFULI,Y ADDED TO NAI.TE
ATTORNEY NAME SUCCESSFULTY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAI,IE
ATTORNEY NA.}TE SUCCESSFULLY ADDED TO NAITE
WATER RIGHT HAS ONE ATTORNEY OWNER CODE
ATTORNEY NAI4E SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLT ADDED TO NAI,E
ATTORNEY NAME SUCCESSFULTY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAI,IE
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME
ATTORNEI NAME SUCCESSFULLY ADDED TO NAME
ATTORNEY NAIIE SUCCESSFULLY ADDED TO NAI.IE
ATTORNEY NAI\TE SUCCESSFULLT ADDED TO NAME
ATTORNEY NAME SUCCESSFULLY ADDED TO NA}TE
ATTORNEY NAME SUCCESSFULLY ADDED TO NAME

/ -cltla) o!'
\"r * 5.' 1^'9'\ot"o' I



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF' TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER! 39576
OF' RIGHTS TO THE USE OF
THE SNAKE RIVER INFASI i, \[:

I
\

k"u'. t

D,0 f't

EM

From
03/L5

of L/4
sw

Lot

c.F.s
0.090

Ident. Number:
Date Received:
Receipt No:
Received By:

A36-00033D
8/25/L988

s00r.730
. u.. ,.=t

, ,i:.i,i !:t;)
i :' dl--"

r"j No,rs6n| Ui"-S"r!r ro
ACQUIRED UNDER

J

County
GOODING

(or ) A. F.A

L. Name:
Address:

OR
Name:
Address:

ROY E. SAU
RT. L BOX
HAGERMAN,

VTVA SAUER
RT. L BOX 45
HAGERMAN, ID

Date of Priority: MAR 08, L902

SOuTce: WEATHERBY SPRINGS

Point of Diversion:

Township Range Section L/4 of L/4
O7S LAE 30 SE NE

A WATER RIGHT
STATE LAW

2 0 8-8 37 -4995

83332

2 0 8-8 37 -4995

83332

TTib. to: BILLINGSLEY CREEK

ER
45
ID

2

3

4

5

6

Description of diverting works:
PIPELINE TO CURRAN DITCH TO NORTH PIPELINE TO OPEN DITCH.

Water is used for the following purposes:

Pu rpo se
IRRIGATION

To
LL/Ls

1 Total Quantity Appropriated is:
0.090 C. F. S. ( andlor )

B. Total consumptive use is
9. Non-i rrigation uses:

A. F.A.

Acre Feet Per Annum.

Date z 0B/25/BB

,, : *. I''-- 'i i. -- 
. MIEROFILMED

'..r''

OCT tt m{

A36-00033D Page L



L0. Place of Use:

Township Range
07S 13E

L/4 of L/4 Lot Use
NE NE IRR

Section Acres

TotaI Acres

Section
27

ACTES
3.0

3.0

3.0

11.

L2.

L3.

Place of use in counties: GOODING

Do you own the property listed above as place of use? YES

Other Water Rights Used:
NONE

iAit :

L4. Remarks:
UNCLEAR HOW THE WATER GETS FROM WEATHERBY SPRINGS TO THE'CURRAN
DTTCH. THIS CLAIM IS A PORTION OF DECREED WR #36-0033.

L5. Basis of Clain: DECREED
Case Number:
Court 3

Decree date z 3/22/t932

NEW INTERNATIONAL MORTGAGE BAN IDAHO POWER COMPANY
Decree Plaintiff vs Decree Defendant

Date z 08/25/88

,'-'' ',., i,'
i- l;.'li;-

'Ilt6HOHU,IFDuut I , ,gg+

A36-00033D Page 2



L6. Signature(s)

(a. ) By signing below, I/Yle acknowledge that I/Yle have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b. ) I/We do _ do not \'' wish to receive and pay
a small innual fee for monthly copieFlT the docFilsheet.
Number of attachments: I

For rndividuals:
I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Clainant( s ) : Date z }u.a- i, S
Date:

State of Idaho
ss.

County of

Subscribed and sworn (or affirmed) before me this 1{.r/--t_ry_ day

of L9 Ftr
o ary

SeaI

)

)

)

c

Residing at 6"'U . --e!-
My Commission Expires o-

Date z 08/25/88A36-00033D Page 3

,,,:,.1frm6H0'fri[,?ED

iAr{ 00r:rfi ggr
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,.-qECEIVED

l{AR 0 2 1999

Depaflment ol ltlder Resorrres RECEIVED

MAR 0 s lggg i?r: ,r[3 26 trit il: 57
Dopsrlmsntof WarerResources nlqTi{ii.T Cl;l_llT-SRlisoufiemRaslon "iY,,i:i,ii._i-SC-;.,rDAriO

rN THE DrsrRrcr couRT oF THE FIFTH JUDrcrAt Drsrf.ridl'"oF*4r{E--
srATE oF rDAHo, rN AND FoR THE couNTY oF TwrN FALLS

In Re SRBA NOTICE OF ISSUAIICE OF
SPECIAI, MASTER'S
RECOMMENDATIONCase No. 39576

Water Right,(s) : 36-00033D

on February 26, L999, special Master FRrrz x HAEMMERLE
issued a SPECIAL MASTER's RECbMMENDATIoN for the above subcase(s)pursuant to SRBA Administrat,ive order 1 (Ao1), section 13a.

Pursuant t,o SRBA Administrative Order L, Section 13a, any partyto tfe adjudication including parties to the subcaser fldy iife'a'Motionto Alter or Amend on or before the 2gth day of the next month.

Failure of any party in the adjudication to pursue or participatein a Mot,ion to ef ter or .Rmend i,he spEcrAr, MAsrER, s REcoMMENDATToNshall constitute a waiver of the right to challenge it before t,hePresiding Judge

DATED February 26, L999.

Deputy Clerk

PAGE 1
02/26/ee

)
)
)
)
)

NOTICE OF ISSUANCE



llit Fq? 26 i'l{ ll' 57

nii; 
i;i;rJ,?i tll ;'ii#

IN TIm DISTRTcT coLJRT oF TrrE FrFTH Jr.JDrcrAL nrsrnrbibrrm-
STATE OF IDAHO, IN AND FOR TIM COI,JNTY OF TWIN FALLS

In Re SRBA SPECIAL MASTER'S REPORT

Case No. 39576 FINDINGS OF FACT AND
CONCLUSIONS OF LAW

FOR WATER RIGIIT 36-OOO33D

I. FINDINGS OF FACT

A notice of claim was filed for this water right pursuant to I.C. $ 42-1409 (1990). The

Director of the State of Idaho Deparunent of Water Resources examined the water system for this

reporting area. The Director's Report contained a recommendation or abstract for the elements

of this water right.

All objections to this water right were resolved by stipulation of the parties with a

Standard Form 5. All parties to the subcase and IDWR are signatories to the Standard Form 5.

As to season of use, IDWR has informed the court that it intends to recommended

February 15 through November 30 as the season of use in the Hagerman Valley in a forthcoming

Director's Report. All parties, including the claimants, will be able to object to that

recommendation when the Director's Report is filed. Until that time, the court will recommend

February 15 through November 30 for the irrigation use in these water rights, with the

understanding that the season of use for the irrigation claims are not final.

II. CONCLUSIONS OF LAW

Therefore, based on the file and record herein, IT IS RECOMMENDED that this water

right be decreed with the elements as set forth in the Partial Decree Pursuant to I.R.C.P. 54(b)

for Water Right 36-00033D.

DATED: Februaty&L, lggg

Special Master

SPECIAL MASTER'S REPORT
ztut99

)
)
)
)
)

Snake River Basin Adjudication

Page I



II{ TI{E DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF T}IE
STATE 0F lDAlto, ${ AND FoR II{E COUI{W OF TI|IN FALLS

In Re SRBA

Case ilo. 39576

PARTIAL DECREE PURSUNT TO
I.R.C.P. 54(b) FoR

tJater Right 36-000330

TRIBUTARY: BILLINGSLEY CREEK

sEltEsr,, llithin cooding County

ft? t-,i 26 $i'il il' 57

t'il,,'*;*,t-ttil.;tiii

NATIE AIID ADDRESS:

souRcE:

SUANTIW:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND

PERIOD OF USE:

ROY E. SAUER
VIVA SAUER

RoUTE 1, BoX 45
HAGERT{AN, ID Srtjz

TTEATHERBY SPRIIIGS

0.09 cFs

03/wl1e02

T07lr R14E S30

PERIOD OF USE

02-15 T0 11-30

::rt Fl'i i'-r-'/

OUANTITY
0.09 cFs

i,lithin Gooding County

PURPOSE OF USE

Irrigat'ion

PLACE OF USE: Irrigation
r07N R13E S27

1.0 Acrca TotaL

SREA P^RTIAL OECREE PURSUANT TO I.R.C.P. 54(b)
llater Right 36"O0033D

NENE 1.0

RULE 54(b) CERTIFICATE

Uit! rcspect to the issucs deteroined by thc above judgment or ordcr, it is hereby CERTIFIED, in accordancc
uith RuLe 54(b), I.R.C.P., that the court has deternined that therc is no just reason for detay of the cntny of a
finaL judgmetrt and that the court has and does hereby dircct that thc abovc judgment or order ltratt Ue a finat
judgncnt upon rhich cxecution oay issuc and an appca[ ray be taken as provided by the ldaho Appel,tate RuLcs.

Earry tlood
Adoinistrativc District Judge
Interir Presiding Judgc of the
Snake Riven Basin Adjudication

HECOMMENDAT1ON

EB 2 6 tsgg

SPECIALMASTEF

PAGE 1
Feb-25-1999
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Fle Ft3 26 tr'l lli 57 =

D ls't RICT C'J URT :Siipi"iii lr'';i.:- [ s c l "to ;il+o

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL OfdTNi,CT*tiFffi
srATE oF rDAHo, rN AND FoR THE couNTY oF TwrN FAr,Ls

In Re SRBA

Case No. 39576

CERTIFICATE OF MAILING

Water Right(s) : 36-00033D

CERTIFICATE OF MAILING

I certify that a true and correct copy of t,he SPECIAL MASTER,S
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTIAI DECREE and NOTICE
OF ISSUANCE OF SPECIAI MASTER'S REPORT AND RECOMMENDATION were mailed
on February 26, L999, with suff icient f irst,-class post,age prepaio tothe following:

DIRECTOR OF IDWR
PO BOX 83720
BOTSE, rD 83720-0098

STATE OF IDAHO
Represented by:

CLIVE STRONG
NATURAL RESOURCES
DEP AG OFFICE OF ATTY GEN
STATEHOUSE I,IAIL
BOTSE, rD 83720-0010
Phone: 208-334-2400

ROY E. SAUER
VIVA SAUER
ROUTE Lt BOX 45
HAGERMAN, ID 83332

)
)
)
)

PAGE 1
02/26/eeCERTIFICATE OF MAILING



qLAM NT.JMBERS .a !rlaa33D D$E Io lT lq?
TRANSFER NI'MBER

OBJECTION FILED

SEswNE NW

NE t{w sw SENE NW sw SENE NW sw SE NE l{w sw SETNS RNG sEc

?, I75 tv
l.l

AGENT TOTALACRES FROM RECOMMENDATION

GEOGRAPHIC INFO SYSTEM

POLYGON # UPDATED

NO
RIGHT

RECOM

GIS

RECOM

GIS

RECOM

GIS

RECOM

GIS

836-DBPOU. DBF

836-D8POD. DBF

a

UPDATED

POLYGON CREATED ON 604

ATTRIBUTES OF B36-POU.SHP

ATTRIBUTES OF 835-POD.SHP

=

6Va
4

,'ro &t
no ,X,

READY FOR DECREE VCS il NO ( )

SENT FOR DECREE VES ( ) NO ( )

P/U CONFLICT ves ( )

P/D CONFLTCT r_LJ



SUBCASE NO. 36-OOO33D

Note: this claim is a portion of decreed wr #36-0033. Claimant/objector mentions Jones v. Reservoir Land Co. I)ecree, Gooding
County, Case#16676.

cLArM (8/2sl88) AMEI\DED CLAIM RECOMMEIIDATION OBJECTION

NAME Roy or Viva Sauer N/A Roy & Viva Sauer

BASIS OF CLAIM Decree Decree

SOURCE Weatherby Sprines Weatherby Sprines

QUAIITITY 0.090 cfs 0.090 cfs XX as decreed with a

corresponding
consumptive use.

PRIORITYDATE 3/8/1902 3/8/1902

PURPOSE OF'USE krisation Irrieation

PERIOD OX'USE 3/15 - 11/15 3/15 - ll/ts xx 1/l -t2t3l

POINT OT'
DIVERSION

TOTS RI4E S3O TOTS RI4E S3O

PLACE OF'USE TOTS RI3E S27

3 acres
TOTS RI3E S27
I acre

REMARKS 0.06 cfs of this right is
limited to use for
conveyance losses in
delivery ofthis right.
Water is delivered
through the Bar S Ditch,
Curren Ditch & North
Pipeline.

XX strike all except
last sentence



660

IDAHO DEPARTMENT OF WATER RESOURCES

36-00033n
SAUER

6600 1320 Feet

TNS 75, RNG 13E, SEC 27 NENE

N

S

/V sEctoN LrNEs &/oR rRAcr LrNEs

O RECOMMENDED POINT OF DIVERSION

RECOMMENDED PLACE OF USE

w E

GIS PLACE OF USE PRESENTATION
1987 and/or 1988 NAPP PHOTOGRAPHY
DATA ENTRY OCTOBER 1997
BYDOUGLAS JONESOUARTER/QUARTER LINES



660

IDAHO DEPARTMENT OF WATER RESOURCES

36-00033n
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IN THE DISTRICT COI'RT OF THE FIFTE {IITDICIAI, DISTRICT OF TEE

STATE OF IDAEO, IN A}ID FOR THE COI'NTY OF TWIN FATLS

In Re t.he General Adjudication
of the Rights to the Use of Water
from the Snake River Basin
Water System

The State of Idaho, ex rel.
R. Keith Higginson in his
official capacity as Director
of the Idaho Department of
Water Resources,

Petitioner,

Case No. 36-00033D -0001

RESPONSE TO OBiIECTION

)

)

)

)
)

)
)
)

)

)
)

)

)

)

)

)

)

)

)

)

)

)
)

1

vs.

The United States; the State
of ldaho; and all Claimants to
the use of water from the Snake
River Basin Water Syst,em,

Respondents.

I. GENERAT INFOR}TATION

Person respondinq t.o objection:

Name: R. KEITH HIGGINSON, DIRECTOR

AddTeSs: IDAIIO DEPARTMENT OF WATER RESOI]RCES
P.O. BOX 44449
BOTSE, rD 837L1-4449

Briefly describe your interest in this water right.:

IDT,{R is required to file a response Eo an objection to part
I of the director's report pursuant to I.C. sectrion 42-t4t2(2).

(Over)

MICROFILMED.
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z. Person who filed object,ion:

NAMC: ROY E & VIVA SAUER
Ad.dress: ROIIIE 1 BOX 45

HAGERIIIAN ID 83332

3. If t.his response is filed by an attorney:

Attorney Name(s): NICHOIJAS B. SPENCER

Attorney Address : DEPUTY ATTORNEY GENERAIJ (S)
IDAHO DEPARTMENT OF WATER RESOURCES
P.O. BOX 44449
BOTSE, fD 83711 -4449

At,torney Phone No. : (208) 327- 7900

II. STATB{E!flT OF THE RESPONSE

3

3a.

I

10.

11.

lxl

tEt

Ouantity: I respond to the objection concerning:

The total quantity of water used in cubic feet,
per second,

Xl Period. of Year: I respond to t
period of year when water is us
purpose stated.

lxl Consumptive Use: I respond to the objection concerning the
annual volume of consumptive use.

lEl Remarks: I respond to the objection concerning the
'rremarksr' listed with the water right.

l[l Other: I respond to t,he objection concerning:

AIJIJ I4ATTERS RAISED IN THE CIJATNIAMTS' AITSWER
AFFIRMATIVE DEFENSES AND PRAYER FOR REI,IEF.

he ob
ed or

jection concerning the
is necessary for the

1,4
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REASONS SUPPORTING EACII BOX CHECKED

In response Lo Statement of the Object,ion items 3 and 3.d, and
all allegations of the objection regarding those items, IDWR
responds as follows: (1) it recommended the amount of water it
determined was being beneficially used; (2) the claimant, is not
entitled to any amount greater than that which is beneficially
used (Idaho Code Secs. 42-104 and 42-]-402); (3) the
recommendation of the direcEor t,o the SRBA Court as to how the
right should be decreed does not constitute a taking because it
is simply a recommendation and not a final determination of the
right; and (4) the eventual decree by the SRBA Court of the
amount of water beneficially used, even if less t,han the amounL
previously decreed, will not constit,ute a taking because t,he
right is limited to that anount beneficially used.

In further response to this objection item, IDWR responds that
it recommended this elemenL of the water right as claimed. The
objection does not state a different amount sought; this portion
of the objection'should therefore be stricken.
In response to Statement of the Objection item 8, and aII
allegat.ions of the objection regarding that, item, IDWR responds
as follows: (1) The decree assert.ed by t,he claimant. does not,
contain a period of use decreed for this water right. (Z) Idaho
Code Sec. 42-L4TI(Z) (g) reguires the director to determine the
period of use of each water right acquired under state law that
is recommended in the director's report. (f) IDWR has developed
irrigat.ion season of use standards for various climatic areas
throughout the state based on a 75? chance of a 24 degree
fahrenheit frost. (+) The irrigation season of use cannoL exceed
the period in which water may be beneficially used. (S) The
period of the year during which this water right may be used is
consistent with the standard irrigation season of use for the
area in which the place of use of this water right is located.
(6) Water may be used for irrigation outside the standard season
of use, subject to the conditions set forth in general provision
lzb of t.he director's report . (Z ) The recommendation of the
director to the SRBA CourL as to how the right should be decreed
does not constitute a taking because it is simply a
recommendation and not, a final determination of the right,. (8)
The eventual decree by the SRBA Court of the irrigation season of
use will not constitute a taking because the right is limited to
the period in which wat,er may be beneficially used. In further
response to this obj ection item, IDVIR responds t,hat it
recommended this element of the water right as claimed. By now

(Over)

RESPONSE TO OBiTECTTON NO. 36-00033D -0001
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seeking a year round irrigation season of use the claimant
improperly seeks to use t,he objection process to amend the claim.
A claimant must obtain leave of the court to amend a claim after
a director's report is fiIed, just as a party must, obtain leave
of the court to f ile a late claim af ter t,he direcLor's report. is
fiIed. Once leave of the court is granted, IDWR can invest,igate
the amended claim and make an appropriate recommendation to the
court.

In response to St,at,ement of the Objection it.em 10 and all
allegations of the objection regarding this item, IDWR responds
as follows: (1) The decree assert,ed by the claimant did not set,
an annual volume of consumptive use for this water right. (2)
Idaho Code Sec. 42-1-4tt(2)li) reguires the direct.or t5 determine
the annual volume of consumpt.ive use for each water right
acquired under state law and recommended in the director's
report. (g) Idaho Code Sec. 42-t40tA(2) provides that the
quant,ification of consumptive use rris included as a rebut.t,able
presumption in a decree only for the purpose of transfers
pursuant to sect,ion 42-222, Idaho Code"; t,herefore, the
consumptive use recommended for this water right is included
soleIy for use in future transfer proceedings. (4) The annual
volume of consumptive use recommended for t,his right is 3 acre
feet per acre. This is the maximum volume of water consumed by
the most, water consumptive crop (pasture) that can be grown in
t.he area during the period of year when water is used for
irrigation, as provided for by Idaho Code Sec. 42-L40LAQ) " (5)
The recommendation of t,he director to the SRBA Court as to how
the right should-be decreed does not constitute a taking because
it is simply a recommendation and not a final determination of
the right. (g) The eventual decree by the SRBA Court of the
amount of water beneficially used, even j-f less than the amount.
previously decreed, will not constitute a t.aking because t.he
right is limited to that amount beneficially used.

In response to Statement of the Objection item 11, and all
al-legat.lons of the obj ect,ion regarding t,hat item, IDT^IR responds
t,hat it, has aut,hority pursuant t,o Idaho Code Sec. 42-L4tt(2) (j)
to include in it.s recommendations of water rights acquired under
state Iaw and recoflrmended in the director's report 'tsuch other
matters as are necessary t,o def ine the right. ,, The remark or
remarks objected to are necessary to adeguately describe and
define this water right,.

In response to St,atement of the Objection item 14, and all
allegat,ions of the obj ect,ion regarding t,hat item, see attached
tTIDWR's Response to Answer Affirmative Defenses and Prayer for
Relief of Claimant't.

RESPONSE TO OB,JECTION NO. 36-OOO33D -OOO1 - PAGE 4



In response to St,at,ement of the Object,ion it,em 14, and all
alregations of the objection regarding that item, see attached
TTIDWR's Response to Answer Affirmative Defenses and Prayer for
Relief of Claimant".

In response to the sentence listed in Changes t,o the Director,s
Report, whereby the claimant, attempts to 'reserve the right to
claim arI purposes of use and guant,ities of use as shown by the
evidence at trial, 'r rDwR responds as f ollows: rnsofar 'as Lrris
purported reservation of rights may constitute an att,empt to
reserue the right to amend at t,rial the claimant's notice of
claim, the claj-mant improperly seeks to use t,he objection process
to amend the claim. A claimant must obtain leave of the court to
amend a claim just as a party must obtain leave .of the court to
file a late claim after'the. director,s report is'filed.

CHAIIGES TO THE DIRECTOR'S REPORT

The director proposes no changes to the description ofthis claim in the Director,s Report.

Xl Check here if you are submitting documents. please list
each document by the title and number of pages. you may
use addiCional pages j-f necessary:

Notice of Claim No. A36-00033D
fDIalR's Response to Answer, Af f irmative Defenses and prayer

for Relief of Claimant

(Over)

No. of
Pages

MICHOFILMED
ocl I I lggtr
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VERIFICATION (Must be Completedl

St.ate of IDAIIO

County of ADA

David B. Shaw, being firsL duly sworn, upon oath, deposes
and says:

That R. Keith Higginson, in his official capaciLy as
director of the Idaho Department of Water Resources, is a party
to this proceeding, as defined by I.C. 42-1401A(1) and (7); t.hat
I am the Adjudication Bureau Chief for IDWR and am authorized by
R. Keit,h Higginson, in his official capacit,y as director of IDWR,
to verify this response; and that I have read the foregoing
response, know its contents and that the sLatements contained
therein are true to the best of my knowle and belief.

s ture o person f 1 response

By:
Attorney s ng

representat,ive capac itv)
Subscribed and sworn to before me this P day of futtEAE,

1993.

c
Residing
My Commi

at:
ggr-on elcp S

RESPONSE TO OB.JECTION NO. 35-OOO33D -OOO1 PAGE 6



2

CERTIFTCATE OF MATITING

r hereby certify that on the J& day of &pferu be.e.-,
L993, I mailed the original and copies of the foregoing
response, including all attachments, to the following persons,
by mailing the original and/or true and correct copies, postage
prepared and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, Idaho 83303 -2707

One copy to the owner of t,he water right, and you must fill in
the following information:

See No" 3

3 One copy to t,he party who filed the objection, or if repre-
sent,ed by an at,torney, to Eheir attorney; and you must fill
in the following information:

NAMC: HEPWORTH NT]NGESTER & IJEZA}4IZ
AddTeSs: PATRICK D BROWN

& PENEIJOPE PARKER
PO BOX 389
TWIN FAIJIJS ID 83303

4. One copy to:

United States Department of ilustice
Enwironment and Natural Resource Division
550 West Fort Street, Box 33
Boise, Idaho 83734

Signat,ure o Res t,ora torney
mailing on Respondent's behalf

MICfiOFILMED
OCI I I lggtt
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L. Name:
Address:

OR
Name:
Address:

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICTIN AND FOR THE COUNTY OF TWIN FAii'-

/l
l

OF THE STATE OF IDAHO,

CTVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROMTHE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Number:
Date Received:

A36-00033D
8/2s/L988

s001730Receipt No:
Received By:

NOTICE OF CLAIU TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

Quantity Appropriated is:
0.090 C.F.S. (and/or)

B. Total consumptive use is
9. Non-irrigation uses:

83332

C.F.S
0.090

A. F.A.

Acre Feet per Annum.

Date z 08/25/ga

ROY E. SAUER
RT. L BOX 45
HAGERMAN, TD

VIVA SAUER
RT. 1 BOX 45
HAGERMAN, ID

2 0 8-8 37 -4995

County
GOODING

2

3

4

208-837-4995

83332
Date of priority: IIAR 08, tg}z
Source: WEATHERBY SPRINGS Trib. to: BILLTNGSLEY CREEK
Point of Diversion:

Township Range Section07s tAE 30
of L/4 of L/4 Lot

NE sw

5. D"!gIiption of diverting works:
PIPELINE TO CURRAN DIfCH TO NORTH PIPELINE TO OPEN DITCH.

6" Water is used for the following purposes:
Purpose
IRRIGATION ( or; A. F.A

7. Total

L/4
SE

From
03/L5

To
tL/L5

ilnroHdpftR,rs

A36-00033D Page 1
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l. a

L0. Place of Use:

Township Range
07S 13E

L/4 of L/4
NE NE

Section
27

Lot Use
IRR

Acres
3.0

1L.

L2.

13.

Section Acres

Total Acres

3.0

3.0
Place of use in counties: GOODING

Do you ovrn the property risted above as prace of use? yEs

Other Water Rights Used:
NONE

L4. Remarks:
UNCLEAR HOW THE WATER GETS FROM WEATHERBY SPRINGS TO TH,E CURRANDITCH. THIS CLAIM IS A PORTION OF DECREED WR *JO-0033.

L5. Basis of Claim: DECREED
Case Number:
Court :
Decree date z 3/22/L932

NEW INTERNATI ONAL MORTGAGE BAN IDAHO POWER COMPANYDec re e Plainti tf vs Dec ree Defendant

Date: 08/25/88A36-00033D Page 2

ivil

il Egf



6.-,

L6. Signature(s)
(a') By signing berow, r/we acknowledge_that r/we have received, read andunderstand the form entitled-"-{o* vo"-'iirr ."""i"" ,rJti"" in the snake RiverBasin Adjudication'rr (b. ) r/hle da - do not -k wistr to i"""irr" and paya smarl annuar fee for monthry copiefr-f it,"-'io"6isheet.
Number of attachments: I

r/vle do soremnry swear or affirm that the statements contained in theforegoing docurnent are true and correct.
Signature of Claimant( s ) :

For Individuals:

State of ldaho

Date:

Date:

County of
subscribed and sworn (or affirmed) before me this Q,fua"y
of L9 Ftr

o ry Pu

Seal
Residins at &rtl -dl-
My Commission Expires

) ss.
)

c

Date:. 08/25/88A36-00033D Page 3
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rDWR'8 RESPONSE TO ANSWER, AFFIR!{ATIVE DEFENSES AND PRAYER FOR
REI,IEF OF CLAII.TANT

This portion of the response addresses the multi-page attachment
to the objection (hereinafter rrthe attachmenttt), wherein the
claimant admits or denies all sections of Parts I, II, and III of
the directorts report, asserts 27 affirmative defenses, and
alleges a prayer for relief. The attachment contains the
following sections, corresponding to the various sections of the
directorts report:

(1)
(2)

r. GENERAL RESPONSE
II. DESCRIPTM SUI{I.IARY, (first unnumbered page of Part
f of the director's report)
III. TABLE OF CONTENTS (second and third unnumbered
pages of Part I of the director's report)
IV. 1. TNSTRUCTIONS FoR USING THIS REPORT PART I (page
l- of Part f of the director's report)
IV. 2. SCOPE OF THE ADJUDICATION (pages L-3 of Part I
of the director's report)
IV. 3. PURPOSE OF THIS REPORT PART I (pages 3'4 of Part
I of the director's report)
V. L. BOUNDARIES OF BASIN (pages 4'6 of Part I of the
director's report)
V. 2. WATER SOURCES (page 6 of Part I of the director/s
report)
V. 3. DEVELOPIIENT OF WATER USE (pages 6'9 of Part I of
the director's report)
VI. GENERAI, PROVISIONS 1-8 APPI,Y TO AI,I, WATER RIGHTS IN
BASfN 35 (page 9 of Part I of the director's report)
VI. General Provision 1. EFFECT OF ADJUDICATfON (page 9
of Part I of the directorts report)
VI. General Provision 2. GENERAL ADI'IINISTRATM
PROVISIONS (pages 9-L0 of Part I of the director's
report)
VI. General Provision 3. CONiIUNCTM ADI'tINfSfRAffON
(page 10 of Part f of the director's report)
VI. GenErAl PTOViSiON 4. ADUINISTRATION OF GROUND WATER

RIGHTS (page 10 of Part I of the director's report)
VI. General Provision 5. ADMfNISTRATION oF BASIN 36
RELATM TO THE SNAKE RIVER (page L0 of Part I of the
directorts report)
VI. GCNETA1 PTOViSiON 6. ADMINISTRATION OF S}TALI,
DOI{ESTIC A}lD STOCK WATER RIGHTS (page lL of Part I of
the director's report)
VI. GenerAI PTOViSiON 7. MEASURING DEVICES AND CONTROI,

(3)

(4)

(5)

(6)

(7)

(8)

(e)

(10)

( 11)

(r-2)

(13)

(13)

(14)

(15)

(16)

IDWR'S RESPONSE TO ANSWER, AFFTRMATIVE DEFENSES AND PRAYER FOR
RELfEF oF CLAfIIANT, Page 1
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(L7)

(18)

(1e)

(20)

(2t)

(22)

(23)

(24)

(25)

(26)

(27 )

(28)

(30)

( 31)

(32)

(33)

WoRKs (page 11 of Part I of the director's report)
vI. cerilrif provision s. FIRE FIcHTING PURPoSES (page
11 of Part I of the director's report)
vr. General Provision 9. CONSUMPTM USE (page L2 of
Part I of Lhe director's rePort)
VI. GENERAI, PROVTSION 10 APPI,IES TO AIJI' WATER RIGBTS IN
BASIN 36 SEOWN IYITH DOMESTIC USE AS A PURPOSE OF USE

(page L2 of Part I of the direct'or's report)
vr.-eeneral Provision 10. DoI'{EsTIc usE (page L2 of Part
I of the director's rePort)
VI. GENERAI, PROVISION 11 APPI,IES TO AI,I' WAtrER RIGETS IN
BASIN 35 SHOWN WITII STOCK WATER USE AS A PURPOSE OF USE

(page 13 of Part I of the director's report)
Vi.-e"neraL provision 11. S1OCK MTER USE (page 13 of
Part I of the directorts rePort)
VT. GENERAL PROVISIONS L2-L6 APPLY TO AI'IJ WATER RIGIITS
IN BASIN 35 SHOWN WITH IRRIGATTON AS A PURPOSE OF USE

(page 13 of Part I of the director's report)
Vi.-e"neral provision 12. IRRIGATION USE (pages 1.3-1.4
of Part I of the director's rePort)
VI. General Provision L3. DMRSION VOLUME FOR

IRRTGATION (page 14 of Part I of the director's report)
VI. General Provision 14. CONSUMPTM USE FoR

IRRIGATION (pages 14-1-5 of Part I of the director's
report)
VI: General Provision 15. AI'{OUNT OF COI'IBINED WATER

RIGHTS FOR IRRTGATION (page l-5 of Part I of the
director's rePort)
VI. General Provision 16. DMRSION RATES IN EXCESS OF

.O2 CFS PER ACRE (pages 15-16 of Part I of the
director's rePort)
VI. !7 . INSTRUCTIONS FOR USE OF I,IST OT' RECOMI'TENDED

WATER RIGHTS (pages A-i through A-iii of Part I of the
director's rePort)
VI. ls. IDNIo DEPiRTMENT oF WATER RESoURcES REcOMMENDED

WATER RIGHTS ACQUIRED UNDER STATE LAW (pages A-1
through B-25 of Part I of the director's report)
DrREcioR'S REPoRT FoR REPoRTING AhEA 3 (BASIN 36),
(DTRECTOR',S REPORT PART rr)
DIRECTOR'S REPORT FOR REPORTING AREA 3 (BASIN 35),
(DIRECTOR'S REPORT PART IIr)

AFFIR!,IATIVE DEFENSES (PP.
(untitled, p. 28).The attachment, also contains part VIII,

20 througb 28) and a PRAYER FoR REIJIEF

IDWR'S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR

RELIEF OF CLAIMANT, Page 2



rn response to each of the items enumerated above rDwR
responds that pursuant to Section 4 a. (2) (c) of SRBA
Administrative Order !, Rules of Procedure, fDWR generally denies
each and every allegation; if dny, contained in each enumeratedportion of the attachment. IDWR affirrnatively responds that
neither SRBA Administratj-ve order 1, Rures of-procedure, nor
Title 42, chapter L4, rdaho code, make provision for rDWR to
affirm, anplify, ot otherwise respond to the claimant's
admissions, or to deny the craimantts denials, and that rDwR
therefore does not believe-that it is required to do so. Title42, Chapter t4, fdaho Code soIely defines the content and scopeof the director's report,. rt is to contain a description of Lnewater system and is to provide a reconmendation as to each waterright claimed and as to those matters necessary for
adrninistration of those water rights. Therefore, the content and
scope of the objection is limited to those same matters. The
attachment to the present objection asserts or otherwise raises
matters not directly addrgssing the elements of the water right
as recommended, the description of the water system, or thegeneral provisions. Rather, the attichment raises broad issuesas to the constitutional, statutory and adrnj.nistrative efficacy
of the entire adjudication process. A11 such issues should be
raised by means of motions to designate basinwide issues andsirnilar procedural vehicles specifically designed, to provide for
basinwide notice and participation. They snould not Le perrnitted
to divert the focus of any individuar subcase away fron Lhe
issues directly,connected to the elements of the water right andthe administration thereof. Therefore, because the attachrnent tothe present objection is not within the scope of the statutory
purpose of an objection it should be stricken.

However, in the event that the court should deterrn j-ne that
.1] or.part of the attachment is properly within the scope of the
objection, IDWR further responds as follows:

fDWR affirmatively responds that all statements within the
directorts report are properly included therej-n pursuant to Title
42, chapter L4, rdaho code, and in particular pursuant to rdaho
code SS 42'1-4LL and 42-14t2(8) i and that the provisions of the
Idaho Rules of Civil Procedure regarding pleadings are
inapplicabre to the extent that they are in conflict with the
statutory requirements. Therefore IDWR denies all allegations
directed at the contents of the directorrs report.

As to the enumerated portions of the attachment ad,dressing
the listings of recommended water rights, abstracts of federal
reserved water right claims, or negotiated agreements, other thanthe individuar reconmendation that is the suriect of inis
objection, IDWR responds that such clairns or agreements are not
brought before this court, by this objection.

IDWR'S RESPONSE TO ANSWER, AFFIRMATTVE DEFENSES AND PRAYER FOR
RELTEF OF CLAI}iIANT, Page 3
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Respond.ing to the 2? affirmative defenses asserted in the
attachrne-nt, fDWR generally denies each and every affirrnative
defense asserted. IDWR further responds that affirrnative defense
numbers L, 2, 4, 5t 10, 11, L2,18, and 22, asserting various
'violations oi civii or'constitutional rights, fail to comply with
the requirements I'.R.C.P. 9(b) providing that in all averments of
violation of civiL or constitutional rights the factual circum-
stances constituting such violation rnust be stated with
particularity. accordingly, IDWR asserts that those affirmative
defenses should be stricken.

In response to that portion of the rnulti-page attachment to
the objecti6n wherein the ctaimant asserts a prayer for relief,
IDWR responds as follows:

1. IDI4IR denies that the director's report asserts any
claims against the claimant; rather, the director's report
contains only the recornnrendation of the director as to how
the claimantTs water right should be decreed and adrninis-
tered.

Z. IDw.R denies that the claimant is entitled to have the
water right decreed as claimed unless in the director's
report tfle water right has been recommended as claimed.

3. IDWR denies that any acts upon its part constitute the
taking of private property for which just compensation
should be allowed and awarded.

4. IDWR denies that the claimant is entitled to recover
court costs and reasonable attorney fees-

5. rDWR denies that the cl-aimant by this objection has
raised any claims against IDWR entitling such claimant to
any relie? other thin the eventual judicial deterrnination
and decr"e of the various elements of the claimant's water
right, if dDy, and of those related matters necessary to
delcribe and. administer that water right.

IDWR'S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR

RELIEF OF CLAIMANT, Page 4



In Re the General Adjudication
of Rights to the Use of Water
from the Snake River Basin
Water System

The State of Idahor €X reI.
R. Keith Higginson in his
official capacity as Director
of the.Idaho Department of
Water Resources,

Petitioner,
VS

The United States; the State
of Idaho; and all Claimants to
the use of water from the Snake
River Basin Water System,

Respondents.

!CE'VED
APR 3 tl 893

Dspartnpn!.d Watgr Resouroos
Adludlcauon Bur€au

Case No. A36-00033D
(You nust insert the
water right nunber you
are objecting to)

OBJECTION

36-00033D -ooo1/
93-04-0030

rN TEE DISTRICT COTIRT OF TEE TIFTE iTUDICIAI, DISTRICT OF T8E

STATE OF IDAEO, rN A}ID rOR TEE COt NTy OF rrIN FAIJIJS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
I

)
)
)
)
)
)

INSTRUCTTONg

this form must be used to file an objection to any water right
recornmended in the Directorts Report. You nay object to one water
right per objection form. The witer right number you are objecting
to must be indicated above in the blank space foliowing rrCaie No. it
To object to more than one water right, you must file a separate
objection form for each. Forms may be obtained from the-Idaho
Department of water Resources (rDwR) r oE you may copy or reproduce
this blank formr ds long as it is identiCal to the court's form.
You must file your objection by the deadline shown in the notice
that IDWR mailed to you. The objection must be recelved by the
court on or before the deadline specified. Instructions for
nailing this objection are found at Page 5, and nust be strictly
followed.

Any party physically filing 25 (twenty-five) or more objec-
tions must make an appointnent with the Clerk of the Adjudication
Court and arrange for an appointrnent to file nultiple obje
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By filing an objection form, you are certifying. lhEt , the
objection is wef-grounded in fabti is warranted by existing law or
a qood-faith argunent for the extension, nodification or reversal
of-existing lawi and that it is not filed for any improper purpose'
such as to harass, cause unnecessary delay or needless increase in
the cost of litigation.

1.

I. GEXERIL, flIFORilATfOlI

Please fill in the following infornation:

Person objecting:

Name: Rov T: ^ Sauer f, vi rra Sarrcr

Address: Rorrt-e #1 - R 46

Hacrerrnan - T hrr R???2

Briefly describe your interest in this water right:
Prioritv da March 8- 19O2,

Water rioht dcr':reed 3l?.?. /32 oursuant to

New fnt rnational Mortoa tre Rank rr-

Tdaho Power cnrnrearrw & ,Tnncs - et- al v

Reservo'i r T,a nd r.rr - pf a'l Case No - 1667 6 .

Goodj no C rlatadl anri I )4 - 1s79

2 Owner of the water right:
Name:

Address:

Ilarr ll^ Sarrer & Virra Sauer

Route #1.

Haoerman. Idaho P'a33?.

.' If this objection is filed by an attorney:

Attorney Name: Patrick D. Rror.rn & Pcnel one Parker

Attorney Address: Henworth - Nrrncrcster & T,e-z.ami z

P.O. Box 3 89, fwin Fa1ls. ID 83303

Attorney Phone No.: (208) 734-751 0

Lourt,':proceedings

tq

If filed by an att,orney, notice of pending
wilt be sent to the attorney only.

j.. it i ' I '
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II. STATEI{ENT OT TEE OBTECTION

P1ease check each rrboxrr which states your objection to therecommendation in the Di.rector's Report.

1. ! Name and Address: I object to the name and/or address ofthe owner of the water right.
2. n Source: f object to the source of water.
3. E ouantity: I object to:

a. E the total quantity of r+ater used in cubic feet persecondi or

b. tr the total quantity of water stored in acre-feet peryear; or

c. n the total quantity of water reserved for each and.' every purpose, including arr present and future
, USES.

4- tr Priority Date: r object to the priority date.
5. tr Pgints.qf Diversion: I object to the Iega1 description ofthe point(s) of diversion. -

6. n l.nsgre?rn Flow: r object to the legar description of thebeginning and ending points of the iristrearn frow.
7. n Purpose(s'r of use: r object to the purpose(s) of use.
8. E Period-of Year: r object to the period. of year when wateris used or is necessary for the puipose statLd.
g. n place of Use: f object to:

a. ! the 1egal description of the prace of usei or

b tr number of irrigated acres
acre subdivision.

within each fortythe
(40)

10. Consumptive Use:
tive use.

f object to the annual volume of consump-

11. E Remarks:
right.

I object, to the |tremarksr listed with the water

OBJECTION 3
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L2. n Water Right Recommendation: I object to:

a. n this water right being reconmended at all;

13.

or

b, tr this water right, not being recommended.

Description of Reservation: I object, to the legal descrip-
tion of the reservation.

L4 . E Gher: r obj ect to: See at od

REJASONS SUPPORITNG BJICE BOX CEECKED

In the space following, you rnust state the reason(s)
for each box checked. You may usq additional
necessary.

by nunber
pages if

Sea Paoe

CEA!{GEs TO ITEE DIRECTOR'8 REPORT

Specifically describe how you want the Director's Report to be
changed. You may use additional pages if necessary.

Maximum nt i tw: As dcr:reed wi t-lr a nnrraqrrandinc consumotive

use: Rema q ! stri kc a'l 'l errcent- 'tact qantannc: Period of Use:

1l ol 121 1

Please
support
numberrl

note: You should
your objection.
it supports.

attach
Note on

cop].es
each

of documents which
document the rrbox

OBJECTION 4



Check here if you are submitting documents. Please listeach document by the title and nurnber of pages. you mayuse additional pages if necessary.
See Water Ri t Owners. Inc. ts

Comoend i ilAr

State of Tdaho

County of fwin Falls

Rov Sauer/V va Sauer being first duly
sworn,

1993.

(Nane of
upon oath,

person filing objection)
deposes and says:

That I. .^ the person.or entity filing this objection, thatr am a water craimant or part-y in this p-roceeai-ng, is ae?ined by r.c.
:?:-42-,14014(1) and (7), and that r hive read Lne foregoing 6uj""-tlon, l<now its contents and that the statements contained'theieinare true to the best of rny knowledge and berief

Si ture of person filing obj IOn

B
(Art, signing in
representative capacity)

subscribed and sworn to before me thislgrh day of Anri

*/
ot

I

Res
ary Pub
iding a
Coruniss

I for
Haeerman aho

My 5-?-qq

MICROFILMED
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IN8TRUCTION8 FOR IiAIIJING

You must mail the objection, including aII attachnentq, to the
Clerk of the Court. FAx flllnga uill not be accepted by the Clerk 

":of thc Court. You must also send a copy to the ovner of the water
right, if other than yourselfi to the Office of the Attorney
General, State of ldaho; and to the United States Department of
Justice, as set'out below in the Certificate of Mailing. Finally,
you nust sign the Certificate of Hailing to show that you followed
these steps.

I hereby certify that on the day of Aoril I

1993 , I mailed the original
objection, including all attachments,
rnailing the original and/or true
prepaid and addressed as follows:

1. original to:

2

and copies of the foregoing
to the following persons, by

and correct copies, Postage

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

one copy to the owner of the water right, and you nust fill in
the following information:

Owner name: Rov E- Sauer & Viva Sauer

Owner's address: Route #1. Box 45

Hacrerman - Tdaho P.1aa2

3. One copy to:
Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44449
Boise, Idaho 837LL-4449

4. One copy to:
United States Department of Justice
Environurent and Natural Resource Division
550 West Fort Street, Box 33
Boise, ID 83724

S of Objector or attorneY

OBJECTION - 6

ma ling on Objector's behalf



REjASONS SUPPORTING EjACE BOX CTECKED, page {

Box 3, 3a and 10 IDWR recommends an amount
and/or beneficially used. A reduction in
constitute a taking.

less
water

than decreed
right would

Box I fDwR recommends a period of use less than decreed and/orbeneficially used. A reduction in wat,er right would constitut! ataking.

Box 11 This
Director.

is beyond the statutory authority vested in the

CEaNGE8 TO DIRECTOR'8 REPORT, page I
Objectors reserve the right to claim al1 purposesquantities of use as shown- by the evidence a€ tfiaf.

of use and

MICROFILt\tlED
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QueatLon Ll., page t, Other

f.
GENERAI, RESPONSE

Except as specifically admitted herein, objectors deny

each and every allegation contained in the Directorrs Report, any

related or subsidiary pleadings, and/or any attachments thereto.
rr.

DESCRIPTTVE SUUI,IARY

(DTRECTOR'S REPORT PART r)
(hereinafter DRP-I)

(DRP-I at first unnumbered page)

The objectors admit that Part I of the Dj-rector/ s

reconmendation contains some claims to water rights appropriated
under state law frorn Reporting Area 3. The objectors deny all
other averments because the objectors lack sufficient knowledge or
infornation upon which to form a belief as to the truth of the
averments.

rII.
TABLE OF CONTENTS

(DRP-I at 2nd and 3rd unnumbered pages)

The objectors adrnit that the Tab1e of Contents reflects
the page numbers of the referenced sections and deny all other
averments based upon the objectors' lack of sufficient knowledge or
information upon which to form a belief as to the truth of the
averments and because any averment, expressed or inplied, is so

MICROFILMED
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indefinite that it prevents the objectors from knowing what would

be adnitted or denied.

rv.

INERODUCTION

1. IN8TRUCTIONB FOn U8INC TEIS REPORT PART I. (DRP-I at page 1)

The objectors adnit that Part I consists of seven

sections; that the description of the water system. includes a brief

description of Reporting Area 3 and an illustration of the

boundaries of the reporting area; that the water rights and the

Iist of the reconmended rights are grouped alphabetically by source

and listed chronologically by priority date; that the rights or

claj-ms in the list of claims/rights not recommended are listed

nurnerically by water right numberr' and that brief instructions are

found at the beginning of the applicable sections. The objectors

deny that any description or any implication that the description

of the water system or the illustrations are true and accurate due

to lack of knowledge or inforrnation regarding the truth of the

averrnent; deny that the .general provisions appty to all water

rights or define or limit classes of water rights; and deny that

the general provisions "wiIl affect your water ri-ghtrrr based uPon

insufficient knowledge or information upon which to form a belief

as to the truth of the averments.

2. SCOPE Otr TEE ADTUDICATION. (DRP-I at page 1 3)

The objectors deny aII averments in paragraph a., due to

lack of sufficient knowledge or information upon which to form a

belief as to the truth of the averments.

OBJECTION 9



Regarding paragraph b., the objectors lack sufficient
information or knowledge upon which to form a belief as to whether

water rights which are not clairned in the adjudication will or wiII
not exist upon entry of the court,s decree and, therefore, deny

such averment. The objectors admit that the court entered an order

dated January 17, 1989, but presently lack sufficient knowledge to
know whether any of the other averments concerning the courtts
order are true or accurate and, therefore, deny the same. The

objectors deny that a right must be adjudicated before water may be

distributed by the director. The objectors deny alr other
averments in paragraph b.

3. PURPOSE OF TEIS REPORT PART I. (DRP-I at page 3 - 4)

The objectors adrnit that portion of the first sentence

which states 'rThis report contains the Director's recomnendations

to the SRBA District Court, as to the nature and extent of water

rightsr'r but deny that such reconmendations rrare necessary for
adninistration of water rights in Reporting Area 3rtt and further
deny the Director has authority to "administerrt such rights.

Regarding the second paragraph, the objectors adrnit that
arl water rights remain subject to the applicable law generally,
but deny the remainder of the second paragraph.

Regarding the third paragraph of this section, the

objectors deny all averments therein based upon lack of knowledge

or information upon which to form a belief as to the truthfulness
of the averments.

MICROFILMED
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1. AOUNDARTB8 OF BtgfN. (DRp_f at pages 4 _ 6)
Regarding the first paragraph of this section, the

objectors deny all averments due to a rack of knowledge or
information upon which to adnit or deny.

Regard:inq the second, third and f.urth paragraphs of this
section, the objectors adnit that as broad statements, those
paragraphs are generally accurate but the staternents are so broad
and attenuated from any rnatter rerevant to the objectorsr water
right that the objectors are unabr-e to know what would be
inplicitly adnitted or denied and therefore, deny the same.

with respect to the fifth paragraph of this section, the
objectors lack sufficient knowredge or information upon which to
forrn a berief as to the truth of any matter averred and, therefore,
deny the averments.

2. I'ATER 8OURCEs. (DRP-r at page 6)

The objectors adnit that the snake River plain Aquifer is
the source of outflows of springs located along the snake River
canyon wall in the Hagernan valley. The objectors presently lack
sufficient knowledge or information upon which to form an opinion
as to the truth of the other averments set out in this section and,
therefore, deny the same.

3' DEVELO'T{E*I' OF WATER U'E. (DRp-r at pages 5 9)
The objectors admit that numerous factual and historical

averments are set, out in this section, which rnay be accurate, but

OBJECTTON 11



these objectors have no basis for knowing whether some or all of
the averments are intended to relate to the objectors, clains and,

thus, are prevented from knowing what vrould be admitted or denied.

Therefore, the averments are denied.

vr.
GENERAIJ PROVISIONS

GENERAIJ PROVISION8 1 8 APPLY TO ALL flATER RfcETg IN BABIN 36.

(DRP-I at page 9)

The objectors deny that rtGeneral provisions L - gtr apply

to all water rights in Basin 36 as the statements are so broad and

attenuated from any rnatter relevant to the objectors, vrater rights,
that the objectors are unable to know what would be explicitly
admitted or denied. The objectors also specifically deny that
general provisions 1-8 apply to the objectors' right.
1. EFFECT OF ADJUDICATION. (DRp-f at page 9)

With respect to paragraph d. r the objectors presently

have no knowledge or information upon which to forn a belief as to
the truth of whether a future decree would supersede prior decrees,

or whether unclaimed rights would cease to exist and, therefore,
deny the same.

Regarding paragraph b., the objectors deny that the
Director has any poq/ers to adrninister water rights other than those

specifically delegated by the Legislature of the State of ldaho,

and which do not viorate the objectors, state and federar
constitutional rights, and therefore the averments are denied.

MICROFILMED

ocl I I t99{
OBJECTION - T2



i,.rr, , :', i l

2. GENARaL ADIIINISTRATIVE PROVI8IONE. (DRP-I at paged'9 - fO)

The objectors adnit paragJaphs a. and b.

3. COXiTUNCTM ADUTNT8TRjAIION (DRP-I at page 10)

The objectors deny the conjunct,ive administration

provisions based upon the objectors' lack of sufficient knowledge

or information upon which to form a belief as to the truth of the

avennents and because any averment expressed o1. inplied is so

indefinite that it prevents the objectors from fairly understanding

what would be admitted or denied. Additionally, the objectors

deny that the Department of Water Resources has any statutory or

regulatory authority f or the rrconjunctive administrationrr as

therein described.

{. ADI{INISTRATION OF GROIIND rATER RTGATS (DRP-I at page 10)

The objectors deny the averments within this section.

5. ADITINISTRATION OF BASIN 36 REI,ATIVE TO THE SNAKE RIVER (DRP-I

at page 10)

The objectors adnit that the springs are hydrologically

interconnected with the Snake River Aquifer, but deny all other

averments based upon the objectors' lack of sufficient information

or knowledge upon which to form a belief as to the averments

herein. The objectors additionally deny any said averments

expressed or inplied because the averments are so indefinite and

generalized as to prevent the objectors from fairly understanding

what would be adrnitted or denied.

OBJECTION 13



5. ADIiIIIISIRATION OF Stl,ALL DOI'|E8TIC AND 81[OCX I{ATER RIcHTg (DRP-f

at page 11)

The objectors adrnit that part of the first sentence of
subparagraph a. to the effect that rrsmall domestic and stock water
rights from surface water are not subject to administration, r but
deny the balance of said sentence and said paragraph.

The objectors admit the first sentence of paragraph b.,
and deny the balance of that paragraph because the criteria set
forth therein ("if the director determines that adrninistration is
necessaryrr) is so ambiguous, indefinite and uncertain that it
prevents the objectors from knowing what, would be adnitted or
denied, and by further reason of the fact that no statutory or
regulatory authority exists conferring such sweeping and unliurited
authority upon the Director or the Department.

The objectors deny the averments in paragraph c. as the
averments are inaccurate and because the objectors lack sufficient,
knowledge or information upon which to form a belief as to the
truth of the matters averred.

7. }TEA8URING DEVTCE8 AND coNTRoL roRKS (DRP-I at page 11)

The objectors deny aII averments contained herein as such

averrnents are based upon an indeterninate subjective standards

which are so ambiguous and indefinite as to prevent the objectors
from fairly knowing what would be admitted or denied.

Additionallyr no statutory or regulatory authority exists
conferring such sweeping and unlirnited authority upon the Director
or the Department as is alleged in this paragraph.

MICROFILMED
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8. trIRE trIGETING PIIRPOSES (DRP-I at page 11)

The objectors adnit that subparagraph a. and subparagraph

b. are generally accurate statements of Present law, but deny the

averments are in any way relevant to defining the objectors' right.

9. coNgttHPrM UgE (DRP-I at page L2)

The objectors lack sufficient knowledge or information

upon which to form a belief as to the truth of any matter averred

and, therefore, denY the same.

CENERAIJ PROVISION 10 APPLIES TO AI,I, TATER RIGETS TN BASIN 36 SHOI{N

IITE DoldEgTIc UgE Ag A PuRPosE oF UsE (DRP-I at page 1-2)

The objectors deny that trGeneral Provision lOrr applies to

all water rights in Basin 36 shown with domestic use as a purpose

of use as the statements are so broad and attenuated from any

matter relevant to the objectors' water rights, that the objectors

are unable to fairly understand what would be explicitly admitted

or denied and, therefore, deny the same.

10. DoIr{E8TIc ugE (DRP-I at page 12)

The objectors deny that the definition of "domestic userl

contained in paragraphs d. r b., and c. is consistent or in

conforrnity with the definition of such term for purposes of the

fdaho Constitution, or statutory defi.nition contained in I.C.

Section 42--t:-:- as now, or as heretofore in effect at relevant

times. The objectors further deny that the limitations set forth

therein exist, are in force, ot apply or serve in any way to linit

objectors' rights.

OBJECTION - 15



GENERAIJ PROVT8TON 11 APPLIES TO AI.L I{ATER RTGETS IN BASIN 36 sEon'N

rrrE STocx HATER usE Ag A puRposE oF ugE. (DRp-r at page 13)

The objectors deny that rrGeneral Provision 11r applies to
all water rights in Basin 36 shown with stock water use as a

purpose of use as the statements are so broad and attenuated from
any natter relevant to the objectors, water right, that the
objectors are unable to fairly understand what would be adnitted or
denied and, therefore, deny the same.

11. STOCK ITATER UsE (DRP-I at page 13)

The objectors deny the averments herein as beyond the
scope and applicability of the definition as provided by Idaho law
as now, or as heretofore in effect at relevant times. The

objectors further deny that the lirnitations set forth therein linit
the objectors' right or are relevant to the right.
GENERAIJ PROVISfON8 L2 16 APPIJY TO AIJIJ IYATER RfcETg IN BASIN 36

SHOWN WITH IRRTGATTON A8 A PuRPosE oF uSE (DRP-I at page 13)

The objectors deny that tf General provisions az 16r!

apply to all water rights in Basin 36 shown with irrigation as a
purpose of use as the statements are so broad and attenuated from
any rnatter. relevant to the objectors, water right that the
objectors are unable to fairly understand what would be adrnitted or
deni-ed.

L2. IRRIGATTON UgE. (DRP-I at pages 13 14)

The objectors deny arl averments based upon the
objectors' lack of sufficient knowledge or information upon which
to form a belief as to the truth of the averments and because

fr/llCROF|LtvlED
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prevent the objectors from fairly knowing what would be admitted or

denied; because the standard utilized (ttas determined by the

directorn) is anbiguous, subjective and indefinite so as to prevent

objectors from knowing what would be adnitted or denied; and

because it is both expressly and irnplicitly in excess of the power

and authority conferred upon the State of Idaho, the Director or

the Department by the Constitutions of the United.states and State

of ldaho, pertinent provisions of the Idaho Code or valid

applicable regulations, if onY, adopted by the Department in

conformity with Iaw. Therefore, the objectors deny the same'

13. DMR8ION VOIJI'I{E FOR IRRIGATfON. (DRP-I at page 14)

The objectors adrnit that Figure 1 generally depicts

certain lands in Basin 35; however, the objectors deny all other

averments including that the arnounts set forth are the maximum

annual volume of water reasonably required at the field headgate

for irrigation, either within Basin 36 in general, ot upon

objectors' real proPerty in particular. The objectors

additionally deny that the rnaximum annual volumes per acre set

forth is that which is trreasonably required for irrigation unless

a higher annual diversion volume is reasonably required due to

conveyance losses, method of irrigation or field conditions;rl

because the standard utilized (ttas determined by the directortt) is

ambiguous, subjective and indefinite so as to prevent objectors

from knowing what would be adrnitted or denied,' and because it is

both expressly and inplicitly in excess of the power and authority

conferred upon the State of Idaho, the Director or the Departnent

OBJECTION 17



by the Constitutions of the United States and State of fdaho,
pertinent provisions of the rdaho code or varid applicabre
regulations, if &Dy, adopted by the Department in conformity with
Iaw. Therefore, the objectors deny the same.

11. coNgItuPTrvE ugE FoR rRRrcATroN. (DRp-r at page 14 and 15)

The objectors adrnit that the recommended water rights
contained within the Directorts Report show only the irrigation use

listed unless otherwise indicated in rrRemarks. rr The objectors deny

all other averments contairted within this section, including the
amount of maximum annual volume of consurnplive use per acre in the
northern and southern portions of the basin, all of which is beyond

the scope of any power or authority vested in the Director or the
Department, and contrary to fact; historical use; established,
vested, decreed, Iicensed or permitted rights.
15. AI,TOUNT OF CO}IBINED WATER RIGHTS FoR IRRIGATTON. (DRP-I at
page 15)

The specific averments have no relationship to or basis
in fact rerating to the individual needs or rights of the
objectors, and accordingry, objectors . deny this section in its
entirety. In addition, no statutory or regulatory authority exists
conferring upon the Director, or the Department, the power to lirnit
use and ownership of objectors' private property rights as alleged.

ttrll0ROF|LMED
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16. DIVTRSION RATES IN EXCESS OF .02 CF8 PER ACRE.

15 16)

' 'I . :,:
(DRP-I at page

The objectors deny the avernents contained in this

section in its entiretY.

L?. INSTRIICTIONS FOR U8E OT IJIST OF RECOI-II{ENDED WATER RIGHTS'

(DRP-I at page A-i, A-ii and A-iii)

The objectors admit that each water right in the list of

recornrnend.ed water rights includes a description including right

number, name and address, Source, maximum quantity, consumptive

use, priority date, point of diversion, purpose of use, period of

use, place of use, basis of right and others. The objectors lack

sufficient knowledge or inforrnation upon which to form a belief as

to the truth of any matter averred in said descriptions other than

that the descriptions allegedly include the Director's or

Departnent's version of the facts as they relate to the matters

identified. Objectors deny the accuracy of the substantive

atlegations or inforrnation set forth with regard to the objectors'

right. '

18. IDAEO DEPARTI-TENB OF IVA:TER RESOURCES RECOU}TENDED TATER

RIGETS ACQUIRED UNDER STATE IJAfl. (DRP-I, pages A-1 - B-25)

The objectors lack sufficient knowledge or inforrnation

upon which to form a belief as to the truth of any matter averred

in said recommended water rights other than those specific

adrnissions contained in Questions L - 12 of the attached individual

objection, and therefore deny the same.

OBJECTION 19



DIRECTORT8 REPORT FOR REPORTING AREA 3 (BASTN 36)

(DTRECTORTS REPORT PART rI)

I.

objectors do not understand the allegations, averments or
contents of Part' II of the Directorts Report for Reporting Area 3

(Basin 36) to pertain or relate to objectors or their claims, and

do not believe any response is required. To the extent a response

is required, objectors deny the sarne in its entirety.
DIRECTOR's REPORT FOR REPORTTNG AREA 3 (BASIN 36)

(DTRECTOR'S REPORT PART IrI)
r.

No report denominated as Part III of the Director's
Report for Reporting Area 3 (Basin 36) has been fiIed, and

accordingly objectors are unable to adrnit, deny or otherwise
response to the same. Objectors do not understand that the
contemplated subject rnatter of such Part III will relate or pertain
to objectors or their claims, and no response is required in any

case. To the extent any response is required, objectors deny the
same in its entirety

VIII.
AFFTRUATTVE DEFEN8ES

Pursuant to r.R.c.p. g(c), objectors herewith state the
forlowing matters of affirmative defense or avoidance:

AFFTRUAIIIVE DEFENSE NO. 1

The objectors' water right is an incorporeal form of real
property (as defined by rdaho code sections 7-703, 23-114, 55-101,

[4ICROFILMED
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and like statutes) protected by section 14, Article 1, of the Idaho

Constitution, and the Fifth Arnendment to the United States

Constitution, and allege that the actions of the Director in

recommending, J-initing and/or regulating said rights is an

unconstitutional infringement upon and a taking of private

property, without just compensation and violation thereof.

AFFIRI,TATTVE DEFENSE NO. 2

The adjudication authorization legislation, I.c. section

42-L4OL, et seq., oD its face and as apptied- by the Director and

the Department constitutes an improper delegation of constitutional

power and authority conferred upon the executive, Iegislative

and/or judicial branches of government and as such violate the

provisions governing separation of powers set forth in ArticLe 2,

Section !, Idaho Constitution.

AFFfRI'iATM DEFENSE NO. 3

The procedure set forth in the adjudication authorization

legislation, statutes, I.C. Section 42-L4oIt et S€9', and any

rutes, regulations, procedures, policies or standards .promulgated

by the Director and/or the Department, if dDY, are vague and so

lacking in reasonable specificity so as to render thern impossible

of reasonable cornprehension, or consistent and rneaningful

application.
ATFIRI-IATTVE DEFENSE NO. 4

procedures, rules, regulations, policies

any, adopted, implemented and applied by

The

standards, if

or

the

Department and/or the Director violate the equal protection and due

OBJECTION 2L



process clauses of the Fourteenth Amendnent, United St,ates
Constitution, and Article 1, Sections 2 and 13, Idaho Constitution.

AFFIRIi{ATTVE DEFENSE NO. 5

The adjudication authorization legislation, Idaho Code

section 42'r4or, et seq., and the actions of the Director and
Department in reconmending, lirniting and/or regulating the
objectorst water right constitutes a violation of 42 U.S.C. Section
1983.

AFFTRUATTVE DEFENSE NO. 5

The water right owned by the objectors is the subject of
valid existing decrees issued by the Director and Departrnent, which
decrees are bind j-ng upon the State of rdaho, the Departrnent and the
Director. As a result, the state of rdaho, the Departrnent and the
Director are precluded by the doctrines of res judicata, collateral
estoppel, judiciar estoppel and the like from relitigating or
questioning the validity, existence or priority of such right,
and/or frorn taking any position in the Directorrs Reportr or
otherwise, which is inconsistent with such decrees.

AFSIRI,IATTVE DEFENSE NO. 7

The Director's reconmendations are contrary to decreed
rights, historical use and extent licenses and permits issued by
the Department. There has been no forfeiture nor abandonnent of
the objectors' water rights, nor have the objectors, water rights
been prescriptively or adversely possessed, nor have such decrees
been vacated or such ricenses and permits revoked.

MICROFILMED

OcT I I lggrrOBJECTTON 22



AFFrRltATrvE DEFENSE NO. 8 
':' '' .

The Directors, Report fails to state a claim to the

extent the same asserts a forfeiture, abandonment, prescriptive or

adverse acquisition or 1oss, oF loss resulting from estoppel, of

the objectorst water right in the absence of any fact upon which

forfeiture, abandonment, prescriptive or ad'verse acquisition for

loss, ox loss resulting from estoppel, ilaY be based or asserted'

The objectors, wateri right is an incorporeal form of real

property, ds defined by Idaho code sections 7-703 | 73-114, 55-101'

and like statutes, and, ?s such, pursuant to Idaho code section

7-gO4, €t. s€g., the actions of the Director in attempting to

Iinrit, reduce and/or regulate such rights, and the assertion of

some inconsistent proprietary ollnership or right to use or control

by the state of Idaho, constitutes an unauthorized. and invalid

taking of private property without the payrnent of just

"orplrr=.tion, 
oE compliance with statutory requirements, all in

violation of Title 7, Chapter 7, Idaho Code

AFFIRI'IATIVE DEFENSE NO. 10

The actions of the Director, the Department and their

agents, servants and employees in reconmending, Iirniting, reducing

and/or regulating objector's water rights, either as alleged in the

Director's Report or as in fact applied, violates objectors' rights

as secured by Art. L, Section Li Art. L5, Sections 3' 4 and/or 5;

and/or as otherwise provided in the Constitution of the State of

Idaho

OBJECTION 23



AFFIRI{ATTVE DEFENSE NO. 11

The various allegations, statements and assertions
contained in the Director's Report concerning the Department and/or
the Director's position or intent,ions with regard to the
adjudicationr ds well as the implementation of statutes and/or
regulations, as well as the adninistration of water or management

of water rights or elains to the beneficial uses of water, if
implernent,ed, constitute a violation oi various provisions the
United States and fdaho constitutions, and/or a .violation of the
letter, spirit and/or intent of various statutes enacted by the
legislature, and/or constitute an exercise of purported authority
or powers either in excess of those conferred by Iaw, or in a

manner inconsistent with those conferred by 1aw, or both.

AFFTRilATTVE DEFENSE NO. 12

The individual recommendations relating to the specific
water right of the objectors as set forth in the Directorts Report
are (1) not based upon substantiar evidence and/or are not, in
fact, the product of any reasonable, complete or accurate
investigation as required by law; e) are the product of arbitrary
and capricious action on the part of the Department or the
Director; (3) have been made in excess of the constitutional and

statutory authority of the Department and, the Director; (4) have

been rnade upon an unlawful and invalid procedurep (5) are affected
by various and sundry errors of law; and/or (G) are clearly
erroneous in view of the reliab1e, probat,ive and substantial
evidence.

f\4lCROHLf\tED
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The Director's Report is a preading subject to the
provisions of the rdaho Rules of civir procedure, incruding, but
not linited to the reguirenent of r.R.c.p. 8(a)(1) that such
pleadings contain a clear and prain statement of the facts,
demonstrating an entitlement to relief. The Director's Report
violates such provisi.on.

The Director's Report fails to state a crain upon which
relief may be granted

AIFTRilATTVE DEFENSE NO. ls
The Director's Report is subject to, and must cornply

with, the reguirements of rdaho code section A|-LALL. The
Director's Report does not cornply with the requirements of the
statute

rn conducting the investigation and compiling
Director's Report, the Department and the Director have
complied with the requirements of rdaho code section 42-L4ro.

rn conducting the investigation and compiling
Director's Report, the Department and the Director have
conplied with the requirements of rdaho code section 42-.. 4.-,6.

the

not

the

not

The procedures specified in the authorizing ]egislation
and procedural rules pronulgated in accordance therewith serve to

OBJECTTON - 25



deny objectors due process of law in violation of Arnendment

Fourteen to the Constitution of the United States and Art. r,
Section 13, Idaho Constitution.

AFtrTR}TAtrrVE DEtrENSE NO. 19

The frGeneral Provisionstr and rrother Statementsr contained
in the Director's Report, along with the claims rnvestigation
Manual, Adjudication Menoranda and other naterials of a sirnilar
nature used or employed by the Department, the Director and/or
their agents, servants and/or ernployees constitute rules and

regulations which were required to be proposed, pronurgated,
adopted and. approved in conforrnity with the Adrninistrative
Procedures Act and other applicable statutory provisions. The

Department, Director and their agents, servants and employees have

failed to compry with such requirements, and accordingry, the
ttGeneral Provisions, rr trother Stat,ementstt , Clairns Investigation
Manual. and the like are invalid, void and of no force or effect.

AFFIRilETTVE DEtrENSE NO. 20

Neither the rfGeneral ConditioDS, n the Clains Adjudication
ManuaI, Adjudication Memoranda or other prornulgations, adoptions,
poricies, or the like have been subnritted to or approved by the
Legj.slature as required by rdaho code section 67-s2L7.

The relief requested by the Departrnent, and the Director
in the Director's Report are beyond and in excess of the subject
matter jurisdiction of the Court.

MICROFILfuIED
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:t ,: :t . t..

The actions of the Legislature, or the Department and the
Director to enact, adopt, irnplement or enforce statutes,
regrulations, rures or policies subsequent to November 19 , Lgg7, and
to apply or enforce the same for the purpose of, or with the effect
of recommending, dininishj.ng or altering objectors, water rights,
constitute a vioration of .Lmendnent Fourteen, uuited states
constitution; Art. !, section 13, rdaho constitution; the SRBA

authorization legislationr' and rdaho code sections 73-Lol- and 73-
105.

These proceedings are subject to the requirements and
provisions of rdaho code sections Lz-rL7 | L2-r2L, 112-L23 and
r'R.c.P. 11, and the provisions of the private attorney generar
doctrine, and other related doctrines, and the Departrnent, Director
and state of rdaho are obligated to objectors for the payment and
reimbursement of any

incurred herein.
and all reasonable costs or attorney fees

The Director's Report asserts what amounts to be a taking
of private property by power of eminent dornain as governed by rdaho
Code Seetion 7-7OI

inproper.
et seq., and as such, venue is therefore

The Department and the Director are eguitabry estopped
fron seeking any reduction in the guantity, quality or priority of

OBJECTTON 27



objectors' water rights by virtue of prior statement,s,
rePresentations and actions of the Department, Director or their
agent,s, servants and employees.

AFFTRffATTVE DEFENSE NO. 26

The Departrnent and the Director are barred by laches and

the applicable statutes of lirnitation, including, but not lirnited
to, Tdaho code sections s-2o2, s-2o3, s-2o4, s-2o6, s-2o7, s-2o8,
5-215 , 5-218, S-ZL9 (2) , 5-224 and/or S-24L.

AFFTRUATTVE DEFENSE NO. 2?

objectors hereby reserve the right to assert any further
affirmative defenses not expressry stated herein, but which
subsequently become apparent.

WHEREFORE, the objectors pray for judgrment as follows:
1. That the State of Idaho take nothing by reason of

its Directors'Report, and that this action, and any claims
asserted against objectors, be disrnissed.

2- That a decree be entered adjudicating the existence,
validity, amount' and priority of objectors' water rights in
accordance with objectorsr clairns.

3.. That to the extent the acts of the Departnent or
Director constitute a taking of objectors, property for public use,
that objectors be allowed and awarded just compensation therefor.

4. That the objectors be allowed all costs of suit and

reasonable attorney fees incurred herein.
5. For such further relief to which the Court finds

objectors justly entitled.

MICROFILMED
ocT I I l99tr
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RJIJCEII T'

For Monies Paid
,,-\ to the .-'. i

IDAHO DE, JRT}IENT OF WAIER RESOT]RCU. ]

Received
FToM: SAUEH VIVA J.

Ilpe of Payment

FEE FNR CEP.Y OF ANJUTIIf,ATIffN CALII4
&410(j

CHECI':. tbb

Feqic'rr: SOUTHERN S igrr.atu n* I

Date:
fime:

Program Acct Class

t39 ?1 176fi

Total

Receipt No: sil1544r

3! 3./ 1?93
1r:):3r:l:1&

Amount

4. il4

$4 " rl4

MICROHLIIIIED
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DEPARTMENT OF WATER RESOURCES
Southern Region, 222 Shoshone St. Eost, Twin Foils, tdoho 0330{ (2OS) 7g6.0003

CECIL D. ANDRUS
Governor

R. KEITH HIGGINSON
Diector

22-Feb-]-993

ROY E SAUER
RT ]. BOX 45
HAGERMAN ID 83332

RE: Copy of SRBA File(s): 36-00033D

Dear Mr. Sauer:

Pl-ease find enclosed the copies of documents you recently requestedcontained in the above referenced SRBA file(sj as of thi; da€e. pl_ease
n9!9 that copies of orthophoto quad maps or NApp photography or aerial_sLides which may have been used in the review or your "r"inlrl have notbeen included since they are not easily reproducel. These items arehowever available for your review at our otrice. pl-ease al-so note thatin some situations some water rights may have other associated fileswhich contain privileged inforrnation belween IDWR staff and our legalcouncil, which has not been copied

Please remit the following for the cost of the copies and postaqe:

S+.o+

S incerely,

anie Robertson
ords Cl-erk

Encl-:

MICROFILMED

ocT I I 199{
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Dear Idano Department of lfater Resources:

Pi.ease provide me with a copy of arl information included in
my file as it relates to rvatbr right number 3a- rtnrrtj?g _.
Please advise me of any documents in my file which you are notrereasing to me and why they are not teing released,i
ylease bill me for the eopy charge.

IDAHO DEPARTT,IENT OF IVATER RESOURCES
222 SHOSnONE ST. EAST
Ti,IIN FALLS, rDAHC 83301

cc:

( Date /

Si.ncerely,

Name )

t{t- f3'
ss)

J a ,z p Code)(
f 7s;z

tvllCll0FILMED
ocl I I t99t

Davrd B. Shaw, Adgudication Bureau Chief
Idano Department of l{ater Resources
lSuI North Orehard. Street
Statenouse l,lail
Bo j.se, Id.aho 63'/2a-9vvv
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AJO743NP
(oD- I 24 )

L'ater Right Number *Bo-oooEEO

*** c - CURRENT O!'NER ***
SAUER

SAUER

+ - - PriorityDate - - +

03/08/1902

+

L'EATHERBY SPRINGS

+
TractTHn

07s

THn

07s

Rng

13E

Sec

27

IDAHO DEPARTI.IENT OF L'ATER RESOTJRCES

ADJUDICATION CLAII,IS PRq)F READING REPORT
(REGIONAL )

ROY E -RT1BOX45

08/06/92 09=37=O9
Page 1

Prefix Translation: RESEARCH Otd (D) Nunber -

+-FirstName--+ + -Address ------+
o
lU

=HKiE e'
-e-Igr='tlq{t-[2{

EVIVA

+---Region -'-+
ERROR IN REGION

City- HAGERI'|AN

Phone - ?08-837-4995
1-RT1BoX45
2-
3-
City- HAGERiIAN
Phone - 208-837-1995

Vgr.lrtltt &y

State- ID Zip- 83332

State- ID Zip- 83332

+ Status----+

1

z
3

+--- Stage
D - DECREED

+

+___ _Tributary ____+
BILLINGSLEY CREEK

Lot
-*i,t

T ract

NE NE

- - Point of Diversion
CountyRng Sec

14E 30 sE NE Sr.r (17) GooDING

+--- -llateruse
Code Description Period Frorn Period To

01 - IRRIGATION

+ - Total Div. Rate - + + - Total Div- Votr"rne - +
0.090

+

+

Diversion Rate Diversion Votune

04/01 10/31 0.090

+ - Total Conswptive Use - + + - Klil Usage - +
3.0

---PtaceofUse ---+
Acres Code Description County

(47, GooDIilG

Lot

{

1.0 01 IRRIGATION

Total Acres: 1.0

+ - - DiVersion ileans - BAR S DITCH TO CURREN DITCH TO NORTH PIPELINE TO OPEN DITCH.

+ - - llon-lrrigation Use -

+ - - Other Rights for Same Use - NoNE

+ - - - Remarks
0.06 CFS OF THIS RIGHT IS LIMITED TO USE FOR CONVEYANCE

LOSSES IN DELIVERY OF THIS RIGHT.
r.rATER lS DELMRED THROUGH THE 8AR S DITCH, CURREN DTTCH AND

NORTH PIPELINE.

+



l,ater right nunber - R36-000330 Prefix Transtation: RESEARCH

+--- ---Ol.dl',aterRightNun$ers ------+

AJO743NP
<oD-124)

+---
3600033

+

+ - - - - Decree Pl.aintiff - - - +
NEI.' INTERNATIONAL MORIGAGE BANK

IDAHO DEPARTI4ENT OF IIATER RESCIJRCES
ADJUDICATION CLAIIi{S PROOF READING REPORT

( REG I ONAL )

- Otd Llater Right t'lunbers -

No Conditions of Approval found-

+----DecreeDefendant
IDAHO POI.'ER COMPANY

08/06/92 09=37:O9
Page 2

+ - Decree Date - +
03/22/1932

+

our:(n
-, 

g:Jslre
OArE=
()}3

E

------+

- Conditions of Approval - - - +

I

+

+- - -

Date= 08/06/1992 user Id: CHRISTEN Subject: COPIED FROM REMARKS
UNCLEAR HOh' THE b'ATER GETS FROM WEATHERBY SPRINGS TO THE CURRAN

A DIVERSION RATE OF CFS AT THE FIELD HEADGATE IS
CFS OF THIS RIGHT IS LIMITED TO USE FOR CONVEYANCE

IIATER IS DELIVERED THROUGH THE BAR S DITCH, CURREN DITCH AND

+--AuditFietds--+
08/06/9? CHRISTEN

- - Adjudication Rights Dates and Ftags Area - -

+

DITCH.
RECOI,IIIIENDED FOR THE PLACE OF USE DESCRIBED ABOVE

LOSSES IN DELIVERY OF THIS RIGHT.
NORTH PIPELINE.

- 00/00/0000Court Report Fiting
Objection Filed Date
Response Fil.ed Date
Ctaim Received Date

00/00/0000
00/00/0000
00/00/0000
08/25t1988

Fietd Inspect ion I'lade
Fietd Inspection Flag
Verified Date
Last Amended Date
Receipt Nunber
POU Ownership Ftag
Name Connector

-&toottggz
- 00/00/0000
- s001730
-Y
-oR

Civit Case Nr.nber
Old Case Nudcer
0td Judicial. District
Temporary Right
L,ater District
Federat/state Indicator
Presumption Ftag
Notice of Error ttag

39576

P

36A-s

(



PAGE: 14
QirI CKTOOK TNFORI,IATI ON

STATE OF IDAIIO
DEPARTMENT OF !fATER RESOURCES

ADJUDICATTON CLAII4 VERIFICATION REPORT

L5 z 49 =52
0 6 /2e /90

o
cLAr!4 NUUBER: A35-OO03tll

IdR EtE!{ENT FIELD EXAM
Y/N

CORRESPONDENCE
SENT/RECEIVED
BY WHOII/DATE

FTELD EXAII!
BY WHOM/DATE

VERIFIED BY
CODE

CO}lPLETED
REVTEW
WIIOM/DATE

COI4PLETED
DATA ENTRY

WHOM/DATE

VESETEDECIIANGE
CtAII.,I

Y,/N

^/

@"sPRIORITY DATE

POINT OF DIV

SOURCE

PLACE OF USE

DIV. AII{OUNT
cFs/voLUI{E

coN-suuprrvE usE

PURPOSES

PERIOD OF USE

BASIS OF CLAII,I

R!;I{ARKS

Y

Y

Y

Y

Y

Y

,{

It4tS

10. Detue

c

o-
L
o
^)----:6(D
"

5O12

x-9.1L
€"s
€ lqtw-

^/

\

I

-rv.
"VERIFIED BYT CODES

TOPo I{APIoRTHO-PQ = 1
ASCS II{AP = 2
WATERI,IASTER REcoRDs = 3
NAPP PHOTOS = 4
FIELD EXAM = 5
OTHER (SEE REI{ARKS) = g

THESE CODES ARE USED TO INDTCATE IIOW THE FIELD EXAIIINER VERIFIED TEE INFORIJIATIONUSED FOR THIS FIELD EXAIIINATION. INDICATED ARE ALL CODES VTHICIT APPLY.



STATE OF TDAEO
DEPARTI'IEIVT OF I{ATER RESOURCES

ADJUDICATION CTAIIII VERTFICATION REPORT

FTRST: ROY E.

ID ZTP. 83332

FIRST: VIVA

ID ZTP2

cLAn! Nntr{BER: 
^ru-ofif ro

L6:49 :52
06//28 /9O

PAGE: 1
GZNERAIJ INFOR1ITJATION

LAST: SAUER
ADDRESS: RT. 1 BOX 45
CTTY: IIAGER!4AN
PHONE NU}IBER: 208-837-4995

OI'NER CODE: C

LAST: SAUER
ADDRESS: RT. 1 BOX 45
CITY: EAGERI{AN
PHOTIIE NurlBER: 208-837 -4995

STATS:

4, Bi
lf.=
Osliltr=()g
E

STATE: 83332

OITNER CODE: C

FIETD EXAI,I REQUIRED? FIEI,D
DATABASE EXA}ITIVER

VERIFTCATION REQUIRED DUE TO REIIIARKS? Y

CLAT!{ REI4ARKS: UNCLEAR HOW THE ITATER GETS FRO!{ I|EATHERBY SPRINGS TO THE CURRAN
DITCII .



PAGE
FTELD EXAI4TNATTON rNFOR!{ATION

CONTACT PERSON: Nov

2

DATE OF FIELD EXA}I:

ACCOUPANIED BY:

Ltfii'1o APPorNTl,tElrT UADE: y( ) N(

PHONE NU}IBER: (

TTME: : A(

PHONE NUT,IBER: (- )

ctAIS! NUUBER: A36-00033D

) P( )

RELATIONSIIIP TO CLAI}TANT:

DIRECTTONS TO PROPERTY / REilARKS:

€{g.
s'
g
f\
E:

o
l.I,

J
I.L
()tr
F

1.dd qLe4*\ G 
"^/_>

^^rt-rv )n,-b-t
0-

D\^JJ U *.!-!"

.^^t yfu\ ; 9^u--t ",lr:."'*40 +A4JJ)/
1 t4\t *.n$ e-<cs-a-d o*9 dch9+

4"Af



PAGE: 3
PRIORITY DATE REVIEId PAGE CI,ArU NUIIBER: e'35-00033D

A

B

C. FIELD EXAI.I REQUIRED?

DUE TO PRTORITY DATE DISCREPANCY? (Y/N)

PRIoRTTY DATE: 03-08-1902

PRIoRI?Y DATE: 03-08-1902

DATABASE
N

AJ CtArlt:

WR RECORD:

# 436-00033D

# 36-00033

STAGE: D

STAGE: D =*JsILG
O"..rff=()s
5

F IELD
ExAfrTNER

iI"";:"#":iH:"" 
REASONS TO QUESTION THE PRIORITY DATE CLAIIT{ED? TI-I 

"t}.I
REI{ARKS:

RECOI,II{ENDED PRIORITY DATE
03-08-1902

REVTEI'ED BY € ct-
DATE ro-1-?o



PAGE: 4
POTNT OT DTVERSTON REVIEW SIIEET

A. AJ CLAI!,{ POINT OF DTVERSION AND SOURCE:

RIGIIT TWP. RGE. SEC

A36-00033D 07S L4E 30

OTIIER AJ CLAIIT{S WITII SA.T,IE AJ POD
R PREFIX

NOIVE

SOURCE: WEATIIERBY SPRINGS

B. WR POINT OF DIVERSION AND SOURCE:

RIGHT TWP. RGE. SEC.

36-00033 07s 1,4E 30

OTHER WR RECORDS WITH SA.I{E WR POD

36-00009
35-00010
36-00011
36-00015
36-00015
36-00017
36-00041

L/4 t/4 LoT

NE SW

IVR RECORDS IN SAII{E 40 ACRE TRACT

CLAfII NUUBER: A36-00033D

ClVTY

GOODING

t/4
SE

L/4

o
UJ
EJ
ILoE
a
E

(rc
ct.q,.

C\
<:.

A PREFTX
A36-00086G
A35-00119
A36-00053
A35-00116
A36-00085F
A36-00086ir
A'35*000118
A35-00011A
A35-00011c
A36-00105
A36-00120
A36-00051
A36-00062

35-00009
36-00010
35-00011
36-00015
36-00015
36-00017
35-00041
36-00042
35-00044
36-00045
36-00060
36-00061
36-00052
35-00063
36-00068
36-00059
35-00085A
36-000858
36-00105
36-00115
36-00118
35-00119
36-00120
3 6-A2029
36-07 07 L
36-077 40

TRTB: BTLLTNGSLEY CREEK

L/4

NE

7/4 LOT CNTY

GOODINGsw

AJ CLAI!{S 1[I SAI/IE 40 ACRE TRACT
A PREFIX R PREFIX

A36-00009
A36-00033c
A35-00060
A36-00086G
A35-00119
A36-00053
A36-00115

NONE



36-00042
36-00a 44
36-00045
36-00060
36-00051
36-00052
36-00063
35-00068
36-00069
36-00086A
36-000868
36-00105
35-00116
35-00118
35-00119
36-00120
36-02029
36-07 07 t
36-017 40

A35-00085F
A35-000868
A36-000118
A35-00011A
A36-00011c
A36-00105
A35-00120
A35-00051
A36-00062

TRIB: BILI,INGSLEY CREEK

(r:aa
g

'Rt

=<t

o
UJ

=J
lJ-oEg
5

I

SOURCE: WEATIIERBY SPRINGS

C. FIELD EXAM REQUIRED?

REMARKS:

FIEI,D

DUE TO FOD DTSCREPANCY?
DUE TO SOURCE DXSCREPANCY?

(Y/N)
( Y,/N )

DATABASE

N

EXAIIIINER

^)T

RECO!{!,IENDED POINT(S) OF DIVERSION AND SOURCE:
TWP. RGE - SEc. t/4 t/4

0-4 c!^;.^^*,

SOURCE: WEATHERBY SPRINGS

REVIEWED BY: I c-<--

7/4 LOT

TRIB: BTLLINGSTEY CREEK

DATE: tO^q -q O

COUNTY

No "Lt^1 e



PAGE:
PLACE OF USE REVIEW SHEET

A. ROOT WATER RTGHT NUMBERS:

5

A36-00033.e
.A36-00033B

A

o
UJ

et

=B. POU LISTING

Tr{P RNG sEc L/4 I/4

07s L3E 2I NE NE

AJ WR LANDSAT
DATA

4t .0

FrELD F*r"o""EXAI{. ACRES

l,o l,a

I,o

LOT NAIITE #/ACRES */AcREs
SAUER A36-00033D / 3.oBIG BEND IRRIGATION & I,TXNING CA36-02OO7 ,/29 - o
SAUER ROY E A36-10622
BTG BEND TRRIGATTON & MINING CA35-00192 t/29.0 35-00192
ELI"TS LEROY E. A36-00033c / 8.0
VEENSTRA, JR. , FETE A37-10123I

BTG BEND IRRIGATTON & UTNING CA36-00133 /29.0 36-00133
KING , MARION E.
CLIFFORD , EDNA N
CLIFFORD , EDNA N
r{c C.ARTY , JOHN

A36-08158 / L.O

36-02029 0.0

Y( *x)

DATABASE
Y

FIELD
EXA!{TNER

+

0 5

ARE IRRIGATED ACRES FOUND IN TRACTS OTIIER THAN TNDTCATED ABOVE,IF YES SEE ATTACHED SHEET:

c FIELD EXAI4 REQUIRED?

DUE TO POU DTSCREPANCY? (Y/N)

l/\P4,
I
b4

4A6@}--
a\

NAPP
4-!_O vtu{

tu Lr"^ + ^r*"J a /olrur- (e>

CIAfMUIIBER: a'36-00033D

36-0003



PAGE: 1
PLACE OF USE REVTEW SIIEET CONTINUED

PRESUI4PTTON FLAG:

REUARKS:

cl.Arl{ NUUBER: A36-00033D

out

l^l

E=

RECOIIII.IENDATIONS :

TOTAL ACRES:

REVTE$IED BY:

1,0
Scc-- DArE: I 0- Q-?o

(



PAGE: 8
PURPOSES REVIEW STIEET

A. AJ CTAIUED USES:

A36-00033D
PURPOSES

TRRIGATION

B. WR RECORDED USESs

36-00033
PURPOSES

IRRTGATION

PRESUI{PTIOIiI FLAG:

C. FTELD EXAM REQUTRED?

DUE TO WATER-USE DTSCREPANCY?
DUE TO DTVERSTON RATE DTSCREPANCY?
DUE TO PERTOD FROitt/TO DISCREPANCY?

RE}'ARKS:

}tONTH/DAY
FROII! 11-

ToTAL DTVERSTON RATE/VOLU!{E CLArr,rED

}TONTII/DAY
FROM TO

TOTAL DTVERSION RATE/VOLUII{E CLAII4ED

4-
-)lb

cl.Aru NultBER: A35-00033D

DIVERSION QUAIITITY
.090 cFs

.090 cFs

DIVERSION QUANTITY
3.000 cFs

3.000 cFs

olrl
=aJg
Ee
O r\r
G=g=
E

i

DATABASE
FIETD

EXAIT{INER
( Y,/N )
( Y,/N )
( Y,/N )

N
Y
Y

D PERTOD OF USE:

RECOMMEND AS CTAIMED?

RECOI{I,IEND TO WR STANDARDS OR OTIIER?
"r-[
Y (_)

N(

N(



PAGE: 9
DIVERSTON A!{OUNT REVTEV' SHEET

A. DOES DIVERSION RATE CLAII{ED AGREE WITE EXTSTTNG RECORDS?

AJ TOTAL CLAIIIED DIVERSION RATE:
IdR ROOT RIGHT TOTAL DIVERSTON RATE:

CLAII{ NUUBER: A36-00033D

0.090
3.000

cF5
CFS

Y(

required. *r*

) !I(,X ()
Lu

=gtr€
ORr{f:={\ <
E

*** rF No or rF STATUToRY cLArI{ or BENEFTCTAL usE then flow Deasurement** rf an a'ount snaller than the originar diversion rate is ***t clained and an exam is NOT required, explain in renarks- **

FLOTT !{EASURE!4ENT REQUf RED?

DUE TO STAGE OR DIVERSION RATE DISCREPAIVCY? (Y/N)

FIELD
DATABASE E

v
.iY*.

FLOW I{EASURE}IENT

l{EAsuREllENT }!ETHoD , sEE ATTACIIED cALcutATIoNs.

DIV, RATE

SG,&- t*
tr/, \Jn+9- / q^{ .

c. ARE orHER wATER RrcHTs usED? y(_) rvtr(1 rr, yEs coMpLETE ovERLAp REvrEw.

oTHER RIGHTS LfSTED IN CLAIIT: IIONE

LIST ALL RTGHTS 'IdITH A SAI.{E POU AND IRRTGATION USAGE:

cLAXlr SOURCE NA}TE
DIV.

RATE/ACRE
DIV.

DIV- VOL. VOL./ACRE

LIST ALL RIGHTS WITH SAME POU BUT NOT USED FOR IRRIGATION.

CLAII{ NO. PURPOSES IVA!{E

SAUER , ROY E.
BTG BEND IRRIGATION & !{INING C
ELLTS , LEROY E.
BIG BEND IRRIGATTON & I TNING C
KING , UARTON E.

SAUER , ROY E,
SAUER , ROY E.
VEEIISTRA, JR., PETE
KING , IIARION E.
KING , MARION E.

A36-00033D
A36-02007
.il36-00033c
A35-00133
A36-08158

A35-L0622
A36-10622
A37-10123
A36-08158
436-08158

WEATHERBY SPRINGS
TUCKER SPRINGS, UPPER
VIEATHERBY SPRINGS
TUPPER SPRINGS, UPPER
GROUNDWATER

DOMESTIC
STOCKWATER
DOMESTIC
STOCKT'ATER
DOMESTTC

0.090
4-000
3.000

20.000
0 - 110

0.030
0 .005
0.375
0.o22
0.110

2895.90

t4479.60

4 - 58

!6 .47

!!or0TE/DAY RATE VOLUME

FROIIT
FROI{
FROM
rRou
FROIIT

TO
TO
TO
TO
TO

0 1-01
01-01
0 1-01
07-20
0 1-01

1 2-31
12-31
L2-3L
08-30
12-31

.060

.040

.040
-020
.060

cFs
cFs
cFs
cFs
CFS



PAGE: 10
DMRSION A!4oUNT REVIEI'' SHEET CoNTINUED

D. RATE/VOLUIIE CALCULATIONS: (IRRfGATION)

tJZ-t

CLAII! NUIIBER: A36-00033D

1b. CALCULATTONS

a, o6

olo*

Tofat -- o. 07

?{a'f,"la. IRRTGATIoN RATE <f .03
ACRES o x $-{-* CFSIACRE = 0, o3 cFs

(Taken fron p/u rev:.e\t)

DoEs Ar{ouNT cLAr$ED ExcEED 0.02 cFSlAcRE? vt Yl N(

**T IF YES ADDTTTONAT WATER USE FORM FILED AND ATTACHED? Y(

2. IRRIGATION CONSUII{PTIVE USE

CTAII{ED CoNSUMPTM UsE = AF/A

AcREs I ,0 x co*su*prrvE vo,.. AFIA FoR AREA ?,o
TorAL coNsul/tprrvE usE 3. O AF/A

t,
o
tL,EA
JEEtr- e
Da.r
r^r =12=
>

IRRIGATION DIVERSION VOLUIT{E

CLAfMED DfVERSION VOLUME = AF/A

AcREs l. D x DIVERSIoN vol,. AFIA FoR AREA 4
TOTAL DIVERSION VOLUME 4, L AF,/A

CALCULATTONS FOR USES OTHER THAN IRRIGATION:

SEE ATTACHED SHEET? Y( ) N()

REITIARKS: (fnclude linitations on CONSUMPTM USE fo

ftQ o^%* P""-

3

0

4

'idtr -\4ea$\

oubined right

o



, PAGE 2 IL
DIVERSION A}TOUNT REVIEW SHEET CONTINUED ctAlll NUUBER: A36-00033D

RECOI{I'{ENDATIONS:

REC.
PURPOSES

REC. PERTOD
FRO!{ TO

r\- t 1s-31

REC. DIV
RATE CFS

REC
VOIJ

DATABASE

DIV REC. CONS-
USE

IRRIGATION

TOTAL FOR THIS RIGIIT

DATABASE E.XA&IUF-R

-=:-81W,
fTYo- O , 01

DA,IE: /O-?'7O

olt
REVIEWED BY: S(-c--

4-3:15n {*-:5
:i&F".--Kr
tl

DATABASE
0-0

0.0

Eet
O6r

F

Uiltl b f4ilnbY o*-/ ov nrr1flr*C h"r- - ,{ohtL u,"}., *,)

Fot
Do 2_ o-06 "pa



PAGE: 72
BASIS OF CLATI{ REVIEW SEEET clAr!{ NUMBER: A36-0003

A', CEECK ONLY TIIE FOTLOWING TEAT APPLY:

OWNERSIIIP
FORFEIT/ABANDON
ADDITIONAL DTV.

SPLIT I,VATER RIGIIT REVIE}'

ROOT I'IATER RIGHT NUMBER: 36-00033

TOTAL DIVERSION RATE OF IVR SPLTTS

SPLTTS:

ACCEPTED
AS CLAIMED{4(eY

()

NEEDS
REVIE}'()
I t-f
I u-f

at;6;
€t5+(
G
q\r
ec

=-,Lto
{E
{)
EB

A.!IOUNT

OLD RTGHT
NUMBERS

A36-00033
A36-00033
A36-00033
A36-00033
A36-00033

DATABASE
3.000

EXAI,IINER
cF5

CURRENT
CLAII{ NUittBERS

A36-00033A
A36-00033B
A35-00033c
A36-00033D
A36-000338

DIVERSION
RATE

CURRENT "RN
CLAIM NUM.

RI DIV.
RATE

WR RIGIIT
NUI,IBERS

FIETD

DTVERSTON
RATE

3.000

0.320
0.500
3 - 000
0.090
0 .750

36-00033
36-00033
36-00033
36-00033
35-00033

3.000
3.000
3.000
3.000
3.000

TOTAT CFS 4.660
DIVERSTON RATE REVIEW

DO THE SUM CFS RATE OF THE SPLITS EQUAL THE ROOT RIGHT CFS RA"E? (Y/N)IF NO, is the written review sheet attached? (y/N)

REUARKS:

DATABASE
N

EXAMIdER+
A -ooo



PAGE: 13
BASTS OF CLAIII REVrE!{ SIIEET CONTINUED CLAIIIT NU}TBER: A35-OOO33D

!J_
AUTHENTICATION:

SIGNATURE:

!iIAI{E OF FTELD EXAIIITNER:

e
c\t
-lg=

=-===-EL--=

oq/0 -? -70DATE:

TITI,E:

(

(
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5 c-

TOTALS 2600 6.25

REACH = SECTIOII OF CHAIINEL

LENGTH = LENGTH OF REACH, THE CHAII}IEL CAII 8E DIVIDED IIITO EOUAL LEIIGTH REACHES
OR ACTUAL LENGTIIS BET}'EEN DELIVERY POI}.ITS

AVE t,lDTH = AVERAGE TOP ITIDTH OF REACH
SEEPAGE = SOIL SEEPAGE RATE OF REACH
I,oRSTELL Loss = coNVEYANcE toss llt REACH BASED 0ll lloRSTELt l,lETHott
DELMRY = T0TAL DELIVERIES Ill REACH
DELIVERY LEFT = SU}|(DELIVERIES 0F CURREIIT A]{D RE}lAI}lIllc REACHES)
Loss FACTOR = U0RSTELL LOSS./DEIMRY LEFT
DELIVERY LOSS = SUI,I(LOSS FACTORS OF CURREIII AND PREVI(US REACHES) X DELIVERY,

.REPRESE}ITS THE I.OSSES ASSIGI,IED TO THE DELIVERIES III THE REACH
FLOiJ = TOTAL FLOII AT BEGIXTIING OF EACH REACH

8'3'Jt

t^pp6A PAe-S b rrc H-

0,/6 
"{s i 16

rou Rglr

Tttete R,rrtlrt sltke Turs

corvEY ilcE toss - loRsTEtL
o
LUEAJS
!t- G5
OFrEt=()S
Ea

E

REACH LEIIGTH
(FT)

AVE
IJIDTII

(FT)
7.0
0.0
0.0
0.0
0.0
0.0
0.0

SEEPAGE
(FTIDAY)

DELIVERY IOSS
TEFT FACTOR

(cFs)
6.25 0.0736

DELIVERY FtOtJ
loss (cFs)

(cFs)

I{)RSTELT DETIVERY
loss (cFs)

t
z
3
4
5
6
7
8
9

10
11
12
13
14
t5
16
17
18
19
20

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

(cFs)
0.46
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.46

2600
0
0
0
0
0
0

2.00
0.00
0.00
0.00
0.00
0.00
0.00

3G'oas 1/ 6
3C-oo0 ll D
36- omt3E
3e - oo rcgr
3L - oot87 4

0.00
0.00
0.00
0.00
0.00
0-00
0.00
0.00

-0.00
-0.00
-0.00
-0.00
-0.00
-0.00
-0-00
-0.00
-0.00
-0-00

6.25
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00

0.46

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

.0000

0.46
0.00
0.00

6.71
-0.00
-0.00
-0.00
-0.00
-0.00
-0.00
-0.00
-0.00
-0.00

Y"-
Csa flgjANce l.o ss I

3C -ooo tt A 36- oo /?8A
3b - ooo tt e sG - tt/17
36-oooi3e 3e-oootl4
36 -oOg33D s6-ooo(zA
sL- ooo 338 J6 - t///Z

36 - omtf4rl/ *-/
D*-r*z-.

' &wt
t!4



oo[vEYAxcE toss - unsTEtL

32.80 36'wlz
ii-i s- ooo tlA . gt.ooo y't, tc -oootg Q''o "{t

> C.-
f- 3-2t--

)

REACII TEXGTII AVE
(FT) IIIDTH

(FT)
10.0
10.0
10.0
10.0
5.0
0.0
0.0

U(nSTEL! DEIIT'ENY
loss (cFst

(cFs)
0.40 0.06
0.05 20.69
0.43 1.00
0.38 6.25
0.48 3.06
0.00 0.00
0.00 0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.06 t1.60 3c -o oo tog
61 t0.17 tts
T7
00

1.54 ga-ooool

1600
200

1700
1500
6300

0
0

SEEPAGE
(FTIDAY)

0.00
0.00

(cFs)
0.00
0.30

DETTVENY IOSS
IEFT FACTfi

(cFs)
3t.06 0.0t30

DETIVERY FtO'
Loss (cFs)

olrt
=Er Cf.
d 

-tre
OsrE<=[r*
F

2.00
2.00
2.00
2.00
2.00

I
2
3
4
5
6
7
8
9

t0
1t
12
13
14
15
16
17
18
19
20

BAA
0
0
0

0.0016
0.0417
0.0407
0.t56t
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000

51.00' t0.31
9.31
3.06
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.0000
0.0000
0.0000
0.0000
0.0000
0.0000

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

Orercn)

D,rr H es

*frtr"e Rfutlrs s//Ra nlrs pRTloN,,roTArs 11300 1.74 31.06 1.74

REACH = SECTIOII OF CllAllllEL
tEllcTll = LEIIGTH OF REACll, THE CHAIINEL CAll BE DIVIDED lllT0 EOUAT LEllGTll REACHES

OR ACTUAL LENGTHS BETIJEEII DELIVERY POIIITS
AVE UIDIH = AVERAGE ToP l,lDTll 0F REACH

SEEPAGE = SOIL SEEPAGE RAIE oF REACH

$RSTELL L0SS = COllVEYAllCE tOss lll REAGH SASED otl FRSTELL llElHO
DEIIVERY = TOTAL DELIVERIES lll REACH

DELIVERY LEFT = StII(DELIVERIES 0F CURREIIT AtlD REllAllllllc REACHES)
Loss FACI0R = IIORSTELL tosS/DELIvERY LEFT
DELIVERY LoSS = SUl4(LOss FACTORS 0F CURREIIT AllD PREVI(US REACHES) x DELIVERY,

.REPRESEIIIS THE TOSSES ASSTGIIED TO IHE DEIIVERIES III THE REACH

FLOII = IOIAL FLOII AI BEcllltllllc 0F EACH REACH

36 - 000 /6
36-ootg?A
3C- tl/y'Z
3b- oo/?8 A
36 -lgl57

36 -aooil8
3e -. ooo tlC
36 -ooo//2

-V -ooo zs I
36 -ooo 33 C

36- A oo33D
36- ooo33E

fr r'elrot6/ + /L o.o5 C{S

@ 5r^,- -jlr- uii/! -A .n r* t rL

\M !* ''a"^I-q(&O i* D,o,,t_,



TOTALS 29OO 0.15 ?.32 0.15

REACH = SECTIOII 0F CHAllllEL
LEI,IGIH = LETIGTH OF REACH, THE CHANIIEL CAN 8E DIVIDED IIITO EOUAL LEIIGTH REACHES

OR ACTUAL LE}'IGTHS BETI'EEII OELIVERY POI}ITS
AVE I.,IDTII = AVERAGE TQP I,IDTH OF REACH

SEEPAGE = SOIL SEEPAGE RATE OF REACH
IIORSIELL LOSS = COilVEYANCE LOSS IN REACH BASED Oll IORSTELL rETHq)
DELIVERY = TOTAL DELIVERIES IN REACH

DELIVERY LEFT = SUI,|(DELMRIES oF CURREIIT AllD REllAlllIllG REACHES)
LOSS FACTOR = IJORSTELL LOSS/OELMRY LEFT
DELIVERY LOSS 3 SUI.I(LOSS FACTORS OF CURREIIT AIID PREVIO.JS REACHES) X DELIVERY,. 

REPRESENTS THE LOSSES ASSIGNED TO THE DELIVERIES I}I THE REACH

FLotJ = ToTAL FLdJ AT BEGIlllllNG 0F EACH REACH

5 e+-
8-3dL

UJ

J
!ro
t+r

a
f,oarr B*rS D,:R-+

6. 15 o' oz eG
Peo Pte;r

Ttlese R t64rs s tl,+r<e' TH t s

Coil1ec/*t[Ce eo6 s :

@3a-+ooe*t*
3c- ooo tl C 36 - ooo3se.

=E:oooJfE-* 36 - oOO 33 D

36- ooo 3aE

CONVEYATICE LOSS . TNRSTELL
tCI.:.
C!:

(\i

G.
0.15
0.00
0.00

2.47
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

REACH LE}IGTH
(FT)

I
2
5
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
?0

SEEPAGE
( FTIDAY)

DELIVERY
tEFT

(cFs)
2.32
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

DELIVERY FLOT'

Loss (cFs)
(cFs)

AVE

IJIDTII
(FT)

IJORSTEII DELIVERYross (cFs)
toss

FACTOR

2900 2.0
0.0
0.0
0.0
0.0
0.0
0.0

2.00
2.00
0.00
0.00
0.00
0.00
0.00

(cFs )
0.15
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

.32

.00

.00

.00

.00

.00

.00

0.0632
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000
0.0000

0.00
0.00
0.00
0.00
0.00
0.00
0.00 .T=

d or*a &qcrs \u.r il6 ,1^r1"
LDNilEAtT('3 l.o4 ttsra t{ Dqcee,



l7-92,323) ''-'36-oea3jb
DECRTED RIGET SPLIT AI{ALYSIS

PARENT RrcHT no. 36'ooo3 TOTAL DIVERSION RATE

CLAII.IED RECOMI'{ENDED IS CLAII'{ED CONVEYANCE

3!o-*C

('od)

(0, r:)

2aL
M

IL
N_
il_

L

CLAIM
PORTION

fiA
$8_
r{__
agD
33 €,

33tr
;AG

RATE RATE RATE EXCEEDED LOSS

@a*-"I&?il'- K
o,-ts l,s6 y_ 6, to
3,oo 0,16 N b,tD
O,oj o,o3 ]( (s, to

o,lo 0,3+ d_ o ,10

f so 68 ,V o,to
0.25 o,z9 _y_ o,t o

PREPARATION DATE 3*5-?z
5L

DOES DIV RATE +
CAI.C: C.L. EXCEED

CLAIMED RATE

TOTAL
RECOMMENDED

DIV. RATE

o,26
o.o?
o,4V
O. s9

o,6o ('")

o,2{

2, l8

rvflflf,BP[fvUFD

(r,rq )

ToTftLst S,o9 2.47

JAil ? O 893



LAW OFFICES

}IEPWORTH
TruNGESTER

And
FELTON
T*in l-.1:r

1

,

o

4

6

6

I

8

I

10

11

1q

14

16

16

L7

18

10

20

2L

,9

25

26

28

J/tfi? 
-: i97g o

! tv. ..

ilt'.,

HEPWQRTH, NU}IGESTER & FELTON

Bank d Trust Building
Post OIIice Box 389

Twin Falls, Id.rho 83301

Tel. No.208-734-7510

Attorneys lor Plaintif f s

o It l! tlj Ll lJ v u t.l]j

/iPil 3 1 lllilll

Depertr:t:trl 0l {i,ii4f [11:l;uurr:rrt:

nlut!rsill [lti:ticr l){lire

r';iP..'-';'1.).

v(r:\-,t,.n
li'jjr-,ti . ....(/.a..<

,/
,AA.":::7-Z-.
. .--.. .... ;.:: :;li

IN TIIE DISTRICT COURT OIi TI'IE IITI'I'II JUDICINL DISTIIICT OIi TItE

STATE OIi IDAFIO, IN AND FOR TI.IE COUNTY OF GOODING

JOlllJ i{. JONES, JR., and DELORIS D.
JONES , husband and vri f e ,' and tJ . A .

SANDY arrd ITLORINCtr t.l . SANDY, husband
and wifc, dba, JONUS nND SANDY

LrvIsTocK,

Plaintiffs,

RESERVOIR LAND COI.IPAI']Y, I}]C., AN

Idaho corporation; I(NAKE EYE LAND

& CATTLD CO. and VItrJO I\lANAGtrI'itrNT

CO.; dba BUCI{EYE L,AND CO. ; BUCKIYE
LAND CO.; CLITTORD PtrT'ERSOi'l; Ol'lllll E.
LORANGER and BtrVEIll,Y B. LOMt'lGIR,
husb;rrrd and l'rif e; ITIAi,LACD l'J. Bn'ftrS
and LOLtrITA V. BATtrS, husbancl and
nife; RICHARD P. SAUER and LUCILLE D.
SAUER, husband and vri f e ; SIItrLDON G.
CARLtrTOI] ANd BARBARA S. CARLETOIJ,
husband and wife; trDNA 11. (BELL) REA;
STANELY J. HOSKOVEC ANd BETTY
I{OSKOVEC, husband and wife; ALFRED
ll . COLE and PIIYLLIS A. COLE, husband
and wif e; ELLIS & WEIR, I1'.1C. , a

dorncstic cot:pouaLiotl; Iln ROLD V.
IVOLIIitr and I.,OIS C. l'/OLIl.lE, lir-Isb;rnd
and wif c; Il]ljD S'I'1,]i'fUVAN'I' an(I JOYCI
E. S1'UR'1'ttVAN'l', husband and wif c;
and DOtrS I TllROUGll U, 

-
Dcfendants.

*********

* t(\* * * * * * *
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I COMES NOI'I the parties through their attorneys of

record and stiPulate as follows:

I{HERE^S, the Bar s ditch carrying water from weatherby

Springs across Billingsly Creek consists of an open ditch and a

series of metal- PiPes;

WI'IEREAS, on or about 1960 or 196I, a steel pipe with

an outside dianreter of 24 inches was welded near the mouth or

inlet portion of thc pj-pe or siphon crossing Billingsly creek;

l'lHEREnS, at all times since 1960 or 1961, to the

present date, this pipe or siphon has been restrictecl at its

inlet by a section or sections of metal pipe having an outside

diameter of 24 inches;

WIIEREAS, the maximum flow dj-scharge for said original

pipe or siphon at all times since 1960 or 196I has bcen 325

miners inches of water; and,

WHEREAS four other reputed or allegecl cliverters of

water from the Bar S ditch downstream from said crossinq at

Billingsly. creek have been discovered, who have not been named

in the above-entitled proceeding and who, therefore, cannot be

bound by any judgment, decree, adjudication or stipulation

entered in the above-entitled proceeding;

All parties, bY and through their attorneys of record'

agrce ancl stiPuldte: : ..

1. (a) l-haL pJ-ainL j-f f s shall conLinuously ' and on

a year round basis, allow 325 miners inches of water from

l,leaLherby Springs ao,rl clelivcr:eci into tl.rc llar S clit-cli fronr tl're

outlet of its fish l.rat-che(y operat-ion upon thc cxpress condition
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precedgnt that defendant Buckcye Lalld Conlpany enclose on or before

January 1, 1980, the existing open Bar s ditch with a suitable

enclosed pipeline along the entire reach of said Bar s ditch

located on the property presently owned by plaintiffs downstream

from plaintiffs fish hatchery operation; or in the alternative,

(b) in the event said oPcn ditch is not enclosed

as set out in subparagraph (a) imrnecliatel-y above, that plaintiffs

shal-I conb.j-nuously al1ow 325 miners inches of water from Weatherby

Springs to be deliverecl into the Bar S dit-ch from the outl-et of

its fish hatchery operation from March I until November I oE

each year, and plaintiffs shalI continuously allow 200 miners

inches of water from wcatherby sprirlgs to be clelivered into the

Bar s ditch from Lhe outlet of its fish hatchery operation from

November I until t4arch I of each ycar.

2. that the trial date scheduled for this mattcr be

vacated to al1ow these inclividuals to be named so as to provide

for a full adjudication of the water rights of all ind-ividua]s

diverting water along saj-d stream;

3. that all other issues of law and fact- not stipulate

by the parties herein are reserved until the time of trial.

DATED this daY of JanuarY , L919 '

IIEPI{ORTI'I, NUNGESTER & FELTON

BV

Johr C. llepwoL Plainb.iffs
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Pn ttRY, ROBEI?.TsoN, ['ALY & LARSON

AND

BENOIT A}iD ALEXANDER

By
lexander

keye Land
Land Company

cltuRcll , clluRCH, & sl.low

Defendants
ny and Reservoir

12,,.,,.., : ,1/ a':,.4

Eltis & Weir, In

JNI,IES IIOBDtrY & VNRIN
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IT IS SO ORDERED.

_/ -.?e- 7l

By - 
Fo r De f cnclary'ts

Clifford Peterson; omer ,E,/ Lotungur
and Beverly B. LorangerYwallace vl .

BaLcs; Itichard P. Sauer and Lucille
Sauer; Shcldon G. Carleton and Bar-
bara S. Carl-eton; Edna M. Rea ;

Stanely J, Ilosl<ovec and BettY
Hoskovec ; and Al f red '-l . Cole .

J ,^
District Jud

ORDER
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IN TIIE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODINC

JOHN W. JONES, JR., and
DELORIS D. JONES, et al

Plaintiffs,

vs

RESERVOIR LAND COMPANY, INC.,
et aI,

CASE NO. 16676

MEMORANDUM OPIN]ON

lil'llrr(itl

Defendants

The matter before the court is defendantsr motion to
amend the order of this Court dated January 22, 1979 incorporating
a stipulation by all parties concerning their respective water
rights in Weatherby Sprinqs. The defendantsr contend that their
attorneys signed the stipulation under the mistaken impression
that it called for 325 mj-ner's inches of water to be delivered through
the Billingsley Creek Siphon. Tn fact, the stipulation states that
the water is to be delivered into the Bar S Ditch from the outlet
of plaintiffs' fish hatchery operation. Thouqh some comment was

made at oral- argument and in defendants' brief as to counselsl
Iack of authority to make the stiputation as worded, there is nothing
in the affidavits filed wiLh the court to support that proposition.
If there was a mistake in the formation of the stipulation it was

unilateral, not mutual, Typically, a mutual mistake is required to
make a contract voidable, Restatement' Contracts S 503. The stip-
ulation explicitly deals with the problem of water loss in the Bar S

Ditch. If the clefendants place a suitable enclosed pipe line along

the ditch by January 1, 1980 they are entitled to 325 miner's inches
year round. If not, they are entitled to merely 200 inches from

November 1 to r\4arch 1 of each year. The stipulation underscores the

fact that the parties were welf aware of the excessive water loss
probJem in the Bar S ditch at the time it was signed. It is well
recognized in Idaho that only a reasonable loss in transport is
allowed to the hol_der of a water right. Glenn DaLe Ranches Inc. v.

shaub 94 Idaho 585, 494 P.2d IO29 (L972). The Court cannot believe
that the dispute now before it centers arouncl an amount of water whj-ch

would constitute a reasonable loss. It must involve water substantially
in excess of that amount, If so, the defendants are not entitled to
the water under the Glenn Dale Ranches case. Accordingly, the Court

sees no reason to excercise its discretion in favor of the defendants.

The motion to alLer or amend is denj-ed. There appears no reason to

order specific performance of the stipulation at this time.
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Dated u'tr" 27 day of

a
Howeverf the court will not hesitate to enforce its order shourd
it be necessary to do so. No attorneyrs fees wtll be alLowed.

I L979,

D ict Judge
r
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