
06/o6/2006
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RTGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE: 06/21 /1"918

POINT OF DTVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE

22-'72808

WTLCOX BROTHERS LLC
C/O TERRY W]LCOX
1110 GOLDEN BEAUTY DR
REXBURG ID 83440

GROUND WATER TRIBUTARY:

4 .770 CFS

The annuaf vofume arrowed to be diverted under this right shaff not exceed
127 af per year for the prinary service lands and 559 af per year when
corbined with right no. 22-02223 for the suppl-emental service lands.

T05N R40E S11 SESWSW Within MADTSON County
Righ.t 22-1280A is afso diverted through the point of diversion described
above.
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4.770 cFS04/07 1,0/31
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367 ACRES TOTAL

The place of use described above consists of primary service l-and and
supplemental service land.
Primary Service Lands:
T05N, R40E:
Sec 10, SENE 24 .0 ac, NESE 24.0 ac, SESE 6.5 ac..
Sec 11, SWNW 40.0 ac, SENW 25.0 ac, NESW 27.0 ac, NWSW 40.0 ac,
SWSW 11.0 ac, SESW 10.0 ac;
Supplimental Service Lands:
T05N, R40E:
Sec 2t Lot 4 (NWNW) 30.0 ac, NESW 9.0 ac, NWSW 40.0 ac, SWSW l-4.5
ac, SESW 10.0 ac,
Sec 3, Lot 1 (NENE| 22.0 ac, NESE 25.O ac, SESE 9.0 ac.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OE THIS WATER RIGHT:

This partial decree is subject to such general provisj-ons necessary for
the definition of the rights or for the efficient administration of the water
rights as may be uftimately determined by the Court at a point in time no
later than the entry of a final unifj-ed decree. Section 42-141,2(6), Idaho
Code.



AMENDED DIRECTOR'S REPORT

Subcase No. 22-072808
(Companion Case No. 94-00012)

IN RESRBA
Twin Falls County Civil Case No. 39576

Report to the SRBA District Court

Prepared by the ldaho Department of Water Resources
Karl J. Dreher, Director

David R. Tuthill, Jr., Adjudication Bureau Chief

March 10, 1999

AMENDED DIRECTOR' S REPORT



pE$cRrpTrvE SUMMARY

This is an Amended Director's Report subrnitted by the Director of the Idaho Department

of Water Resources.

prscusgtoN

Pursuant to the Order on Jurisdiclion and Standard of Retiew, and Setting Additional

Deadlines issued by Special Master Bilyeu on February 23, lggg, the Director submits for filing

with the Couft, an A'rnended Director's Report for the aforementioned subcase (see attached

print-out). 
F

Respectfutly submitted this I0 day of

g.-T*^n*r
DAVID R. TUTHILL, JR.

Adjudication Bureau Chief

e'{ak 1999

1 AMENDED DIRECTOR'S REPORT - 22-O728OB



CERTIF'ICATE OF SERVICE

I certify that on -l-l I , 1999, I served the originaland/or copies of
this form, including all attachments, to the following persons by delivering the original und/ot
copies, as follows:

l. Originalto

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.A.Box2707
Twin Falls, Idaho 83303-270'7

2. Copies to:

Gregory W. Moeller
P.O. Box 250
Rexburg,ID 83440-0250
Atty for Catherine Rowan

Steven R. Parrry
P.O. Box 51630
Idaho Falls, ID 83405-1630
Atty for Norman & Robin Riley

Madison County Courthouse
159 E. Main
Rexburg, ID 83440

Signature

- 
Overnight Mail

_ Regular Mail

- 
Hand-Delivered

i.'Facsimile

_ Overnight Mail
t"- RegularMail

_ Hand-Delivered
Facsimile

_ Overnight Mail
a- RegularMail

_ Hand-Delivered
Facsimile

_ Overnight Mail
a'RegularMail

_ Hand-Delivered
Facsimile

form

2 AMENDED DIRECTOR'S REPCIRT - 22-O728OB,



ldaho Department of Water Resources

SRBA Recommendation: R4OE

22-72908' z(oe

Madison Gountyr
IDWR Basin 22

Prepared by K. Wilson
On Monday, May 8, 2006
1987/88 Aerial Photography
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Place of Use
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State of Idaho
DEPARTMENT OF WATER RESOURCES

9OO N. SKYLINE DR., SUITEA, IDAHO FALLS, ID 83402-17I8
PHONE: (208) 525-7161FAX: (208) 525-7177 WEB SITE: www.idwr.state.id.us

EASTERN REGION JAMES E. RISCH
Governor

KARLJ. DREHER
DirectorJune 6, 2006

WILCOX BROTI]ERS LLC
C/O TERRY WILCOX
1110 GOLDEN BEAUTY DR
REXBURG ID 83440

RE: NOTICE(S) OF CFIANGE OF WATER RIGHT OWNERSHIP
NOTTCE(S) OF CLArM TO A WATER RrcHT 22-72808

Dear Mr. Wilcox:

The request for Change of Water Right Ownership concerning the
above-referenced Notice(s) of Claim has been processed and the
Department's records updated to reflect you as the new claimant.

The enclosed report shows this change along with listing the elements
of the water right being claimed. Please review this report and contact
this office if there are colrections or questions.

Respectfully yours,
"tl

.iILt
\"""F*d lu1*s /-C t. t I t ,

\j 
r 

1-. \JJ@

Jennifer Crabtree

*--f'- "lr-lr rll!

Technical Records Specialist

Enclosure



STATEOFIDAIIO HECEIVED
DEPARTMENT OF WATER RESOIIRCES 

^ 'tA a -
NOTICE OF CHANGE IN WATER RIGHT OWNERSIilflTX T. I ,70N6

Depentlunr
pleaseprintorEpe. Attachpageswithadditionalinfomation. IrErrucriomileincludedailheendofthis"";- 

"-St##fl1$u*ou"*
mplete fom will be retwed.

1. Please list the water right number(s) and/or adjudication claim number(s) (if any) for each water right to be changed. List just the

adjudication claim number if there is no corresponding water right record on file vrith the depmhnent. Indicate, by checking in the

space provided (under the "split" heading), if the change in ownership is limited to a portion of a water right in which case

division of*re existing water right or adjudication claim record wiII be required.

Water A{udication
Risht No(s). claim No(s). splir

lA-ArztO B-

2. The following REQUIRED infonnation must be submitted with this form:

A. The appropriate FILING FEE. See instructions for fee amounts.

Water Adjudication
RishtNo(s). claimNo(s). Split

1-

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OI' SALE or other legal document indicating your

ownership of the property and water right(s) or claim(s) in question, WITII ATTACTIED LEGAL DESCRIPTION.

C. Either of the following (if necessary to clarify division of water rights or oiher complex property descriptions):

PLAT OF PROPERTY or SIIRVEY MAP clearly showing the location of the point(s) of diversion and place of use of
your water right(s) and/or adjudication claim(s) (these are usually attached to your deed or on file with the county).

OR
If your water right(s) and/or adjudication claim(s) is for ten or more acres of irrigation, you must submit a USDA Farm

Service Agency AERIAL PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked. The

AERIAL PHOTO should be submitted in place of the PLAT OF PROPERTY or SIIRVEY MAP.

Name and Address of Forrner
Owner/Claiman(s)

k,l"rr-' Al.lc,r^ ft'..l( S,^^r*a ? A

4. New Owner/Claimant(s) ln)'rlt',* O,r, L LC-
Nme Comector (Check one): [ ] and, [ ] or, [ ] and/or

New Mailing Address

City, State and ZIP Code

New TelephoneNumber

Date you acquired tlie property

b
R-.e xb., n*., 'Fo Klt'tu

/d >€t 7€6?.
5.

p
2 Jocz



Wilcox Brothers, LLC
1110 GOLDEN BEAUTY DR
REXBURG,ID 83440

QUITCLAIM DEED

Anderson Nelson Hall Smith, P.A., an Idaho Professional Corporation, Grantor, for good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, does hereby remise, release and

forever quitclaim unto Wilcox Brothers, LLC, an Idaho Limited Liability Company, Grantee, whose mailing
address is 1110 GOLDEN BEAUTY DR, REXBURG, ID 83440 and to Grantee's heirs and assigns forever all
right, title and interest which Grantor now has or may hereafter acquire in the following described water rights
located in Madison County, Idaho and assigns any interest owned by Grantor in any personal properly in any

way associated with:

Water Riglrt License No.22-072808, Water Right Application or Permit No.22-1792,Mortgage
on Water Rights dated May 5,1999 and recorded in Madison County, State of Idaho on May 10,

1999 as instrument No. 278514.

IN WITNESS WHEREOF, the Grantor has executed this instrument on tltts ?7 day of Apr11,2006

ANDERS HALL SMITH, P.A.

By:
Its:

STATE OF IDAHO

Courlty of Bonneville
ss.

vP.

Notary Public fol ldaho, personally appeared P..,'o^ 'ficktr
On this 

"7 

day of ApLil, 200f, before me the undersigned, a

known or iclentified-io me to be the \r ito- Pre g,Vl-tof the corpolation that

behalfofsaid colporation. and acknowledged to me that such corpolation executed the same.

set rny hand and affixedIN WITNESS

executed the instrument or the person who executed the instrument on

official seal the day aud fir'st written

Notary ic for
Residing at:

My Comrnission Expires: tuq*
L:\srp\2668. I 3\Quit Clainr Deed.wpd



PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT ("Purchase Agreement") is made as of the date set forlh
below between WILCOX BROTHERS, LLC or its assign ("Wilcox") and ANDERSON NELSON
HALL SMITH, P.A. ('Anderson Nelson").

RECITALS

A. On or about May 5, 1999, Norman Riley and Robin Riley (the "Rileys") entered into
that certain Mortgage on Water fughts, dated May 5, 1999 and recorded in Madison County State of
Idaho on May I0, 1999 as Instrument No. 218514 (the "Mortgage") granting and conveying to
Anderson Nelson a mortgage in the water rights described in the Mortgage, including the water rights
pertaining to Water Right License No. 22-072808 (the "Water Rights") to secure repayment of the
debts described in the Mortgage (the "Secured Debts").

B. Pursuant to the Mortgage the Riley's acknowledged and confirmed Anderson Nelson's
lien for attorneys fees as such lien is described in the Mortgage (the "Lien").

C. There exists a water right application and/or permit identified as Application or Permit
No.22-7792 (the "'Water Application"). The status of the Water Application is unclear.

D. The Riley's Bankruptcy Plan provided that the Water Rights be surrendered to
Anderson Nelson in full satisfaction of the Secured Debts in the bankruptcy proceeding, Case No. 01-
40820, filed by the Rileys.

E. Anderson Nelson desires tb sell all of its right, title and interest, whatever that may be, in
and to the Mortgage, the Secured Debts, Water Rights, the Lien and Water Application to Wilcox and
Wilcox desires to purchase the same from Anderson Nelson on the terms and conditions set forth in
this Purchase Agreement.

AGREEMENT

FOR GOOD AND VALUABLE consideration, the receipt and sufficiency of which is hereby
aclarowledged Wilcox and Anderson Nelson agree as follows:

1. Definitions. The above Recitals and definitions are incorporated into this Purchase
Agreement

2. Purchase and Purchase Price. Wilcox agrees to purchase and Anderson Nelson agrees to
sell, assign, transfer and convey all of its right title and interest, whatever it may be, in and to the
Mortgage, Lien, Secured Debts, Water Rights, and Water Application (collectively the "Anderson
Nelson Water Assets"). The total purchase price (the "Purchase Price") for the Anderson Nelson
Water Assets shall be One Hundred Seventy Thousand Dollars ($170,000.00). The parties
acknowledge and agree that the sale of the Anderson Nelson Water Assets from Anderson Nelson to
Wilcox shall be "AS IS" and "WHERE IS" and without any representations or warranties whatsoever,
and without any recourse against Anderson Nelson, or any of its principals, officers, or shareholders
for arry reason. Moreover, Wilcox agrees to indemnif,' and hold Anderson Nelson, or any of its



principals, officers, or shareholders, harmless from any costs or damages that might arise in connection
with any and all claims, demands, litigation, liens, or other actions that might arise related to such
water right located on any property. Furthermore, although the Secured Debts would be transferred as

well, the parties agree that the only purpose of such transfer is to support the Mortgage or otherwise as

rnay be necessary for Wilcox to secure the Water Rights, and that no claim will be made against the
Rileys for any alleged unsatisfied portion of the Secured Debts. Wilcox agrees to take any action
necessary with the Idaho Department of Water Resources to transfer the Anderson Nelson Water Right
to Wilcox. Also, Wilcox specifically acknowledges that the Anderson Nelson Water Rights do not
include any interest in any specific well or well equipment.

3. Payment of the Purchase Price. The Purchase Price shall be paid in full at Closing by
certified funds.

4. Closing. Closing ("Closing") of Wilcox's purchase of the Anderson Nelson Water Assets
shall occur April 27, 2006.

5. General Provisions. This Agreement contains the entire agreement and understanding of
the parties with respect to the subject matter hereof and may not be amended, modified or discharged
nor may any of its terms be waived except by an instrument in writing signed by the party to be bound
thereby. If either party brings an action at law or in equity to enforce or interpret this Agreement, the
prevailing parfy shall be entitled to recover reasonable attorney's fees, court costs and expert witness
fees. This Agreement may be executed in counterparts and by facsimile. Those individuals signing
below for Wilcox individually represent and warrant that they are duly authorized to sign for Wilcox
and that their signatures hereto shall bind Wilcox to this Purchase Agreement. To the extent that the
individuals signing below do not have authority to act for Wilcox then they shall be deemed to have
signed and acquired the Anderson Nelson Water Right in their individual capacity. Wilcox further
acknowledges that Anderson Nelson is acting herein as a seller only and not as legal counsel and that if
Anderson Nelson or any attorney employed there by is now representing or has ever represented

Wilcox or any of its members, that any conflict of interest that may exist is hereby waived. Wilcox
confirms that it has not been represented by Anderson Nelson in this matter and that it acknowledges it
has the right to seek independent legal counsel prior to signing this Purchase Agreement.

IN WITNESS WHEREOF the parlies have executed this Purchase Agreement as of April
;l / ,2006.

ANDERSON NELSON HALL SMITH, P.A.
an Idaho professional association

By

2

Its



i, -

WILCOX BROTHERS, LLC

an Idaho Limited Liability Company

By
Its:

Its

./)zz.z1,.zo /,-.-

By

rfaa/
-,.,1
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State of Idaho
DEPARTMENT OF WAIER RESOURCES

9OO N. SKYLINE DR., SUITE A, IDAHO FALLS, ID 83402-17I8
PHONE: (2o8) 525-7161FAX: (208) 525-7177 wEB sITE: www.idwr.state.id.us

EASTERN REGION DIRK KEMPTHORNE
Governor

KARLJ. DREHER
Director

September 23,2005

BRIAN TUCKER
ANDERSON NELSON HALL SMITH
PO BOX 51630
IDAHO FALLS ID 83405-1630

RE: NOTICE(S) OF CHANGE OF WATER RIGHT OWNERSHIP
NOTTCE(S) OF CLArM TO A WATER RrcHT 22-72808

Dear Mr. Tucker

The request for Change of Water Right ownership concerning the
above-referenced Notice(s) of Claim has been processed and the
Department's records updated to reflect your firm as the new claimant.

The enclosed report shows this change along with listing the elements
of the water right being claimed. Please review this report and contact
this office if there are coffections or questions.

Respectfully yours,

ennifer Crabtree
Technical Records Specialist

Enclosure

' il:: i\
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ATTO R N EYS

490 MEMORIAL DRIVE

POST OFFTCE BOX 51630

IDAHO FALLS, IDAHO 83405-1630

TELEPHONE (208) 522-3001

FAX (208) 523-7254
E-MAIL anhs@anhs.net

Douglas R. Nelson
Blake G. Hall
Marvin M. Smith*
Scott R. Hall
Joel E. Tingey
Steven R. Parry*
Brian T. Tucker
Jeffery W. Banks
Wiley R. Dennefi
Darren S. Robins

W. Joe Anderson
(1s23-2002)

'Also membsr of Utah bar

September 8,2005

Ernest Carlson
IDWR Eastern Region
900 N. Skyline Dr., Suite A
Idaho Falls, Idaho 83402-1718

Re Change of Ownership on Water Right No. 22-072808

Dear Mr. Carlson:

This firm previously submitted a Notice of Change in Water Right Ownership with a letter from
Mr. Steven R. Parry dated October 26,2004. We were subsequently contacted by Mr. Jones who
indicated that he was assisting the Department on issues related to this change in ownership. We
recently spoke to Mr. Jones. who indicated that some issues had come up with regard to
ownership and that the matter had been turned back over to you.

I'he purpose of'this letter is twofold. First, to advise you that I am now handling this rnatter on
behalf of Anderson Nelson Hall Smith, P.A,, and to invite your call at anytime if you have
questions.

Second, we have begun making arrangements to sell our interest in these water rights and are
hoping to complete that transaction this fall. Consequently, if at all possible we were wondering
whether the Department would be able to make a determination in the near future. Mr. Jones
indicated that it might be necessary to involve the Attolney General's office, Whatever the
process, we would appreciate any steps that you rnight take to assist in expediting a
determination, If possible, we would also appreciate some estimate as to how long the
Department might require to complete this determination.

I look forward to hearing from you.

Sincere

an
/ks

RECL:IViiU

sf:p _ $ ;:;;;1;
D*' *Tii,;lJ'fr 

r*.f , n u,.*.,.' '$t"lAl\jl,,iIii

sF$) 0 $ 2[JU5

L. :\srp\2668\l DWRCarlson I-'l'R. wpd
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Calculated lrrigated Acres for Riley Property
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Adjudication Claim A22- 72808
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Water Right Claim Number 22-072808
Township , 5N40E
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ATTOBNEYS

490 MEMORIAL DRIVE

POST OFFICE BOX 51630

IDAHO FALLS, IDAHO 83405.1630

TELEPHONE (208) 522-3001

FAX (208) 523-7254

E-MAIL anhs@anhs.net

Douglas R. Nelson
Blake G. Hall
Marvin M. Srnith.
Scott R. Hall
Joel E. Tingey
Steven R. Parry*
Brian T. Tucker
Jeffery W. Banks
Wiley R. Dennert

W. Joe Anderson
(1923-2OO2)

tAlso member ol Utah bar

October 26,2004

IDWR Eastern Region
900 N. Skyline Dr., Suite A
Idaho Falls, Idaho 83402-1718

Re: Change of Ownership on Water Right No. 22-072808

Dear Water Agents:

Enclosed is a Notice of Change of Water Right Ownership for Water Right No.22-072808. This
water right was surrendered by the Rileys to this firm as part of their Amended Plan of
Reorganization which was confirmed by the Bankruptcy Court. The Amended Plan and related
documents are attached to the Notice.

If you have any questions or need any additional information, please contact me,

Sincerely,

Anderson Nelson Hall

R.P
SRP/ks
Enclosures

cc: Norman and Robin Riley

REEEIVFD
0cr 2 I ?fr{t4

o*'nTii,;ly$yJ,*.s0urce*i

P.A.

,iT(:rtd'Jirlfff.;

$Hf: n g fff$$

L:\srp\2668\lDWR2.LTR.wpd
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October 22,2004

ATTORNEYS

490 MEMORIAL DRIVE

POST OFFICE BOX 51630

IDAHO FALLS, IDAHO 83405-1630

TELEPHONE (208) 522-3001

FAX (208) 523-7254

E-MAIL anhs@anhs.net

Douglas R. Nelson
Blake G. Hall
Marvin M. Smith*
Scott R. Hall
Joel E. Tingey
Steven R. Parry*
Brian T. Tucker
Jeffery W. Banks
Wiley R. Dennert

W Joe Anderson
(1923-2002)

*Also member of Utah bar

IDWR Eastern Region
900 N. Skyline Dr., Suite A
Idaho Falls, Idaho 83402-1118

R:e: Change of Ownership on Water Right No. 22-072808

Dear Water Agents:

This letter accompanies our Notice of Change in Water Right Ownership and is submitted for the
purpose of providing further explanation as to the documents reflecting the change in water right
ownership.

Attached hereto as Exhibit "A" is a Mortgage on Water Rights dated May 5,7999, and recorded
inMadisonCountyonMay 10,1999 asInstrumentNo.278514. AcopyofWaterRightLicenseNo.
22-072808 (the "Water Right') is attached thereto and was recorded in Madison County as part of
Instrument No. 278514. The Water Right was the subject of lengthy litigation ending in an Idaho
Supreme Court decision. The attached Mortgage on water rights sets forth that the Water Right
served as collateral for attorney fees.

Attached here as Exhibit 668" is a copy of a map initially prepared by the Department of Water
Resources which sets forth the primary and secondary rights associated with the Water Right. This
map is attached for convenience.

The Rileys filed bankruptcy in the United States Bankruptcy Court, Case No. 01-40820. A copy of
the Amended Plan ofReorganizationdated May 10,2002 is attached hereto as Exhibit ooC". Section
6.14 of the Amended Plan of Reorganizatron states therein that the Class 14 claim consists of the
amount of the secured claim of Steven Parry and that "the collateral will be surrendered to Steven
Parry in fuIl satisfaction of the debt."

The Amended Plan of Reorganizatton was confirmed by the Bankruptcy Court in its Order
Confirming Amended Plan ofReorganizationdated July 22,2002, a copy ofwhich is attached hereto
as Exhibit ooDo'.

During the course ofthe bankruptcy, Anderson Nelson Hall Smith, P.A., obtained an Order Granting
Relief from Automatic Stay dated April 8, 2002, which expressly states that Anderson Nelson Hall
Smith, P.A., may take "whatever action is deemed nes:essary !g rcl! jryl cllspose- g.f lhe water rights

e@om-E6mItic
Stay is attached hereto as Exhibit "E".

The bankruptcy documents on occasion refer to the debtor as Anderson Nelson Hall Smith, P.A., and
on other occasions as Steven Parry. For the purpose of clarifying that the claims and the Water Right

i${,"A,\ii\jfii)

strp fl $} el{J[]s



3 4
October 22,2004
Page 2

now belong to Anderson Nelson Hall Smith, P. A. , Steven Parry has executed a Clarifying Assignment
which is attached hereto as Exhibit o'F".

As set forth in the Amended Plan of Reorganization as approved by the Bankruptcy Court as set forth
herein, the Rileys have surrendered Water Right No.22-072808 to Steven Parry and/or Anderson
Nelson Hall Smith, P.A. With the Clarifying Assignment enclosed, the foregoing documents provide
the documentation necessary to change the ownership of the Water Right on the Department of
Water Resources records to Anderson Nelson Hall Smith, P.A,

If you have any questions or need any additional information, please do not hesitate to call.

Sincerely,

Anderson Nelson Hall P.A.

R,
SRP/ks
Enclosures

L:\srp\2668VDWR.LTR. wpd
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DEnARTMENT oFwATERRESoURCES C4ditz
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP fWC'ttr^<r+, -

pleroe prim or type. AnlEh pag* with additional intbrmatjon, Instructioro m includql at the end of this tbm. <jhn*- +Incomplete lbm will be retumed. al-

l. pleaselistthewaterrightnumbe(s)and/oradjudicationclaimnumber(s)(ifany)foreachwaterrighttobechanged. Listjustthe 1/A3lbf--
adjudication claim number if there is no corresponding water right record on file with the departnent. Indicate, by checking in the

space provided (under the "split" heading), if the change i:r oumership is limited to a portion of a water rigbt in which case

division ofthe existing water dght or adjudication claim record will be required.

Water Adjudication
Rieht No(s'). Claim No(s). Solit

Water Adjudication
Rieht No(s). claim No(s). solit

2.

22-07 2808

The following REQUIRED informationmustbe submitted with$is form:

A. Theappropriate FILING FEE. See insructionsforfee amounts. WAIVED

B. A copy of rle most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal docume,nt indicating your

ownership of the property and wabrright(s) or claim(s) in question, WITH ATTACIIED LEGAL DESCRIPTION.

SEE ATTACHED LETTER OF EXPLANATIONc. Ei6;oft6-fouoi"iniGf-necesiiry6EtfrIidiVision-ofw.:teTii-g1i3-oioThEr-iomplexpropertydescriptions):
PLAT OF PROPERTY or SURVEY MAP clearly showing the location of the point(s) of diversion and place of use of
your waterright(s) and/or adjudication claim(s) (these are usually attached to your deed or on lile withthe county).

OR
If yow water right(s) and/or adjudication claim(s) is for ten or more acres of irrigation, you must submit a USDA Farm

Service Agency .AERIAL PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked. The

AERIAL Ptr{OTO should be submitted in place of the PLAT OF PROPERTY or SURVEY MAP.

Name and Ad&ess of Former
Owne/Claimart(s)

NORMAN RILEY AN RORTN RTT.EY

I_623 W 3400 S REXBURG IDAHO 83440

4. New Owrer/Claimant(s) ANNERSON NELSON HAT.T, SMTTH, P.A.
Name Connec'tor (Chwk one): [ ] ud, [ ] or, [ ] md/or

1.Jss lldai I ing Address

City, State andZP Coile

New TelephoneNumber

Date you acquired the property

P. O. BO 51630

TDAHO FALLS, IDAHO B34O -16i0

J

9o
5.

s#6rs-t\J5[)
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6.

Fom 42-24El42- I 4m(O July, 2000

If the change in ownership affects the entire water right for each water right or adJudication claim number listed in item

1, TIIEN SKIP THIS ITEM AND GO TO fTEM 7. If the change in ownership divides the water righ(s) among multiple
owrlers, you must describe, in detail, yorr portion of each water right after tle change. Fill i:r tle appropriate spaces in the box(es)

below to describe your water rig$(s) after the change (one water dght per box, you may copy tlis page as necessary). If yow
quantity of water is greater than a proportionate split, you must attach documentation to show justilication for a larger amount. If
you are not sure how to identify your portion of the orieinal water right or adjudication claim records, please contact the nearcst

IDWR offrce for assistance.

DESCRIPTION OF YOURPORTION OI' WATER RIGIIT
(If the righ(s) will not be split, skip this area and proceed io ilem 7)

Water Right and/or Adjudication Claim Nr:mber

WataUse Diversion Rate or Volume Description
(acres, number and type ofstock, homes, etc)(cubic feet per second or acre-feet per armum)

Irrigation

Stock

Domestic

Other

Total

Sipatwe ofNew Owner(s) or Claimant(s)
(include title if applicable)

R.P Y, VIC SIDENT

For Snake River Basin Adjudication Claims: Please attach a Notice ofAppearance completed by your attomey, if you wish
IDWR to correspond with himlher for all matters related to your claims.

For Olflce Use Only
Received by Fee

Receipted by
Processed by

ReceiptNo.

1

B

Date
Date
Date WR- Date

${TAdVIUFD

srF 0 g 
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DESCR]PTION OI' YOURPORTION OF WATERRIGIN
(If the righ(s) will not be qplit, skip ttris area and proceed to item 7)

Watcr Rigl-rt and/or Adjudication Claim Number

'Wa0erUse Dive$ionRtte orVolume
(cubic feei per second or acre-feet per annurn)

Description
(acres, number and type of stoclg hornes, etc)

Irrigation

Stock

Domestic

Oaher

Totnl
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MORTGAGE on WA'IER RIGIIT

FOR VALUE RECEIVIiD, NORMAN RILEY and ROBIN RILEY, husband and wife, of
Madison Clounty, Idlho (the "Mortgagors"), do hercby grant, bargain, sell and convey unto
ANDERSON NELSON HALL, SMITH, P.A., an Idaho professional association (the "Mortgagee"),
the Mortgagors'intcrest in the tollowing described water rights located in Madison County, Idaho,
to wit:

The Water Rights rcprescntcd by Water Right Liccnse No. 22-
072808, a copy of which is attachcd hereto and incorporated herein
by this rcfcrence. This rnortg&ge covers all water rights on the
Mortgagors' lnnd as well as all water rights on the adjacent land
orvned by Catherilre Rowarr. The legal dcscription for the land in
cluestion is set forth on thc attached License.

This Mortgagc is given to securc legal tbes incurred by Mortgagors in
the past, as well &s any futurc lcgal fees, and is in addition to any Lien
for Attorncys Fecs, noticc for which was given September 4, 1998 in
Maclison County Case No. CV-93-00350 and Twin Falls County
(SRIIA) Case No. 94-00012, ln Re: SRBA Clase No. 39576.
Mortgagors hereby confnm that such attorney fee liens are valid and
thnt this Mortgage is provided as additional security for said legal
lbcs.

In tlte event this Mortgage is forcclosed upon or otherwise called
upon to pay for the secured indcbtedness, the Mortgagors specifically
conscnt to the Mortgagcc applying fur and obtaining a changc in point
c.rfusc (rl'such watcr riglrts as well as a change in point of diversion of
such othcr lvater riglrts, ant! any other changes that may be necessaly
fbr the Mortgagcc to rccognize, through sale, use or otherwise, the
firll value of the mortgaged water rights.

TO IIAVE AND TO HOLD the said premises, rvith their appurtenances, unto the said Mortgagee,
its succcssors and assigns forevcr.

'I'his conveyancc is intcndcd as a tnortgage tr: secure the payment of any ancl all tegal fees due
Ii'orn thc Mortgagors to the Mortgagce. All such payments are payable on demantl, and upon demand
shall tregin accruing interest at the rate of Twelve pcrccnt (12%) pcr annum. The amount due is not
represented by a specific promissory note, but is instcad represented by periodic invoices sent from
I\'lortgagec to Mortgagors. Such invoices shall be conclusive as to the amount due and fmfrfi]Spf-]secttrccl hcreunder' 

ExH l B rr sEp fi s ?tril5$l'
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'I'he Mortgagors covcnant and agrcc with the Mortgagee as fbllows

'Ihat they tre the owncrs in fee sirnplc of thc above dcscribed water riglrts and that they are
ft'cc frotn all urcumbrances. subjcct perhaps to a Fedcrrl Land Bank Mortgage dated July 16, 1979,
and recorclcd iu Madison County as cntry No. 179745: providcd, howcver, that the reference to this
Mortgage is not an admission as to whether the Morlgagee's attorney fee lien is superior to or
infbriol' to saicl mortgage. As the fces wcrc incurred whon the water rights were in the form of
pcrsonal propr;pfy, and as thc water rights werc develooed by and are a result ofthe litigation giving
rise to thc attorney {bes, thc Mortgagors and Mortgagees both assert that the attorney fee lien and
llris rnortga6le have priority to the sub.ject watcr rights as collateral.

'fhat tlrey will pny thc inclcbtcclness hercby sccured promptly upon demand. That they will
pny all titxes, licns and asscrisments oiany nature hereafter levicd or imposed, oi'becoming payable,
upon said prctniscs not later than thc twcntieth day betbre rlelincluency.

lf thc Mortgagors strall fbil to pay any such tax or licn, the Mortgagee may pay the same, and
all payments by the Mortgagec for any such purposc shall be added to the indebtedness hereby
secured, ancl shall be rcpayable on dcmand, with interest at the rate of twelve (12) per cent per annum
trntil paid.

lior thc purpose of firrther securing said indebtedness and performance ofthe covenants herein
containcd, thc Mortgagors shall hcreby scll and assign to the Mortgagee any and all rentals accruing,
or to accruc on said premiscs, during the life of this Mortgagc.

Now, if the said Mortgagors shall pay or cause to bc paid all moneys which are or may
bccomc duc to Mortgagee and shall otherwise comply with the tcrrns and conditions hereof, this
oonveyancc shall be void: but in urse dcf;rult shall be made irr the payment of the indebtedness hereby
securccl" or any part thcreof, principal or interest, r:r in any of the covenants or agl'eements herein
containcd, then thc Mortgagee or assigns. at its optitu, may declare the entire indebtedness hereby
secured immccliatcly duc antl payablc, and foreclose this mortgagc and cause said nrortgaged premises
to bc lrolcl irt the manner providcd by law, and out of the rnoneys arising from such sale retain
prinoipal and interest together rvith any sums advanced as provided here in, with intcrest as aforesaid,
togcthcr with the costs and charges of such foreclosure suit and sale, including such sum as the court
rnay adiudgc rcasonablc as an attomey's fec to be allowed the plaintifl, and the oveqplus, if any therc
hc, pay over to thc lVloftgagors, their hcirs and assigns.

r\ssigutncnt ftrr Collatcral Purposcs. As thc subject water rights are still in litigation and potentially
still have the fbrm ol'personal property, the partics further agrec that this Mortgage shall also operate
and a scourity agrcernent arrd an assignmcnt fbr collateral purposes. Consequently, to the extent that
such water rights arc pcrsonal property, the Mortgagors hereby assign (for collateral purposes only)
tltc rvntcr rights to the Mortgagee under the same terms and conditions as set forth above.

tlfiAnJ,ryFm
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'l'1is Mortgagc shall be construcd ancl interpreted in accordancc with the laws of the state of Idaho.

'l'his M6rtga[c shall fur1hcr bc construcd and interpreted to the fullest extcttt possible so as to provide

as much collatet'al as possiblc to Mortgagce.

lN WITNESS WHEREOF, this Mortgage has been duly executed by the Mortgagors the day

and the vcar first above wrilten.

qq
I-)atc

STATE OF IDAHO )

County of Bonnel'ille )

ss.

Jf,|l-
Onthis- s - dayof

llersonal ly upp.ut"O t'l orman

whose narncs arc subscribed
the sanrc

1999, before me, aNotary Public in and for said State,

Rilcy Robin Riley, husband and wife, known to me to be the persons

to the within instrument. and acknowledged to me that they executed

Residing at fu4- 1-1
Commission expires: 7/r/ze =

sfiAl!l"lHD
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WILLIAM FORSBERG
AttomeY at Law
ISB No. 2310
127 East Mtin
Rcxburg, Idaho 83440

Telephone (208) 356-7474

AftorneY for Debtors

.l

I.]NITED STATES BANKRUPTCY COIIRT

FOR TTTE DISTRICT OF IDAHO

In Re:

NORMAII N, zuLEY and ROBIN H'
RILBY, dba HOWE FARMS,

Debtors.

Case No. 0I'40820 - I 
(

AIvIENDED PL-d]-l OF
REORGANIZAT]ON

)
)

COMESNQwNormanN.RileyandRobinH'Riley,DebtorsinPossession,andpropose

the following plan of reorganization pursuant to thc provisions of Chapter I I of the Bankruptcy

code. It is important that you read this plan carcfully and in conjunction with the attached court

approved Disclosure statement to evaluate the impaot the plan will havc upon your claim or

equity securitY irrtcrest'

I DEFINITIONS

1.1 ',Allowed Claim" shall mcan a Claim (a) in respect of which a proof of claim has

been filed witrr the court within thc applicable period of limitation fixed by rure 3001; or (b)

schcciuletr in the list of crcditors prepared and filed with the court pursuant to Rule 1007(b) and

not listed As disputed, contingent or unliquidated as to amount' in either case as to which no

objection to the allowance thcreof has been interposed within arry applicabte period of linritation

fixetl by Ruie 3001 or ail Order olthe court, or as to which any objection has

an orderr or judgmcnt which is no longcr subject to appeal or certiorari ptoceedi

been deternri.ncd bY

ng anrr 
effiAf{f$Ht)

which no appeal or certiorari is pcnding'
SEP O
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1.2 "Allowed secured claim" shall mearr an Allowed claim secured by a lion, sccurtty

interest or other clrarge against or interest in propcrty in which thc Debtor haS an interest' or

which is subject to setoff under Section 553 of the Code, to the extent of the value (detetmined in

accordance with section 506(a) of the code) of the interest of the holder of such Allowed claiut

in tho Dcbtor's interest in such property or tO the extent of the amount subject to such setoff as

thc case may be.

1,3 ..AmEnded Capital Lease" A rcplaoemcnt lease agreement which incorporates the

afirouflt, rate of intorest and other terms set forth in thc Plan for treatment of the creditor's

Claim(s) and in any stipulation for claim treatment er1tered into by Debtors and Creditor and

approvecl by the Court. The Amended Capital Lease shall be executed on the Effective Datc'

1.4 ,,clnim,, shall nrean any right to payment, or right to arr equitable remedy for breach of

performance if such breach givcs rise to a right to payment against the Debtor in existence on or

as of the Pctition Date, whcther or not such right to payment or right to an equitablc remedy is

reduced to judgment,liquidated, unliquidated, fixed, contingent, milturcd, unmatured' disputod'

undisputed, legal, beneficial, secured or unsectued'

1.5 ',Class', shall mean any class into which Allowed Claims or Aliowed Ilteregts are

classified put'suant to Article II hereof'

1.6 "Code" shall mean the Bankruptcy Code, l1 USC $ I0l et scq', and any amendments

thcreof.

l.? ',Confirmation Date" shnll mean the date upon which the Order of Confirmation is

onl.etcd by thc Court.

l,g ,,Court,, shall mean tho United States Bankruptcy Court fot the Disttict of ldaho, iil

which the Debtors' Chapter l1 case, pursuant to whioh the Plan is proposed, is pending, turd any

oourt havirrg competcnt jurisdiction to hear appeals or certiorari procecdingS thcrefrom'

l.g ,,Creditor" shall mean any persorl or entity that has a claim against thc Dehtors'

t.l0 ,,Creditors Committee" shall ffican the Creditors Committee appointed by Order of

this court, and rnembers thereof and arty successor or added members^

,5i,ijlqrufl{HD

Amended ptan of Reorgnnization Page 2 SEP 0 g 1005



l.ll ,,Debtors,, shall mean Norman N. Rilcy and Robin H. Rilcy, DBA Howe Farms'

l,l2 "EffectiveDate"shallfieanthedateuponwhichtheOrderofConfitmationisno

longer subject to appeal or certioran proceeding, or the date on which no appeal or ceftiorari

procceding is then pending, and on which date all the conditions to the effectiveness of the Plan

exprcssly set foilh in the Plan have boen fully satisfied or ef.fectively waived'

1'13''Indebtcdness''asappliedtotheDebtorsshallmean:

(a) all indebtednsss or other obligations of the Debtors for borrowed ilroncy or lbr

thc deferrcd putchase price of property or sewices;

(b) all indebtedness of the Debtors, contingent, direct or otherwise' seoured (ot

for which the holtler of such indebtedness hffi an existing right contingent or othcrwise to be

secured) by any mofigagE, pledge, lien, security intcrest or vendor's interest under any conditional

sale or other title retention agreement existing on afly properly or asset owncd or held by thc

f)ebtors, whether or not the inclebtedne8s secufed thereby shall have been assumed by the

Debtors (hereafter "Sccured lndebtedness"); or

(o) alt indebtedness ofothers, securcd or unsecured, directly or indirectly

guaranteed, cndorsed, or discounted with fccour$e bythe Debtors, or in respect of which the

Dobtors are otherwisc directly or indirectly liablo , including without limitation' indebtediless in

effect guaranteed by the purchasc, repurchase or otherwise acquire such indebtedness in cffect

guarnnteed by the Debtors tfuough any agreement (contingent or otherwiec) to ptrtchase'

repunohase or othetwise acquire such indebtedness or eny security thereforc' or t0 provide funds

fcrr the liairility of the obligor of such indebtedness, or to mako payment for any products'

materials or supplies or for any transportation or scrvioes rcgardless of the nondelivcry or

non furni shi n g thereof.

l.l5 "New Secured Note" Protnissory notc incorporatirrg the amount' rate of intercst and

other tcrms set forth in the Plan for trcatment of the creditor's claim(s) and in any stipulation for

claim treatment entered into by Debtors and creditor nnd approved by the court' The New

Secured Note shall be executed on the Effective Date' 
$fiAhlp{F'
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1,16 ,,Order of Confirmation" shall mean ths order entercd by the Court confirmi:rg the

plan in accordanco with the provisions of chapter 11 of the code, which order is no lotrger

subject to appeal or certiorari proceeding or as to which no appeal or certiorari procceding is

pending.

l.l7 "person" shall mean an irrdividual, corporation, partnership, joint venfilre, trust,

estate, unincorporated Organization, or t govornmcnt or any agency' or political subdivisiort

thereof,

1.18 "Pctition Date" shall m€an May l, 2001, the date On which Debtors filcd theit

Chapter tt petition with the Court'

l.l9 "Plan" shall mcan this Chapter I I Plan, as amended in accordatce with thc temrs

hereof or modified in accordance with the Code'

1.20 ,,Rules,, shall mean the Federal Rules of Bankruptcy Procedufe' as amended and

supplemented by the Local Banknrptcy Rules as adoptcd by the Courl'

l,ll ,,Seoured CrerJitor" shall mean ilny creditotwho holds a claim agai.nst the l)ebtors

seoured by a lien, security interest or other enoumbrance which has been propcrly attachcd and

perfected as required by law with tcspect to property of the estate, or who holds a claim that is

subject to setoff under 1l USC $5r3, to the cxtent of the value of such creditor's interest in the

estate,s interest in such propefiy, or to the extent of the amount subject to sctoff, as the case may

be.

II. CLASSIFICATION OF CLAMS AND INTERESTS

All allowed clirims and allowed intcrests have boen placed in the following classes' I'he

Debtors have <letcrmined which claims fall into the classes described below' A proof ol'Claim ot

intercst which asserts a claim or an interest which is properly includable in more than one class is

in a class to the extent it qualifies withirr the description of such class and is in a diflerent clrtss to

thc extent it qualifics within the dcscription of such different class'

Priority Clsimsr

2.1 Clnsr l: Class I consists of all allowcd claims against the Debtors entitled to priority

$C,qruIUED
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pursuant to l l USC $503 for which application for allowanoe is made or a claim filed prior to tlre

effective date of this plan, as ths same are allowed, approved and ordered paid by the clourt' This

class includos the United States Tru$tec's Office'

?.2 Clasr Z: Class 2 oorrsists of all allowed claims against thc Debtors cntitled to priority

pursuant to 1l USC $S07(a) (l), irroluding reimbursemcnt of thc expen$ss of arrd compensation

for services rendergd by attomeys, accountant$, real estate brtker$, and other professional

persons employed by the Debtors or the reorgarrized Debtors' The mcmbers of this class include

William Forsberg, the attorney for the Debtors and Parry, Roc & Clayton, P'A', C'P'A's'

2,1 Class 3: Class 3 consists of all rrllowed claims agairrst the fJebtors entitled to priority

pursuant to I 1 usc $507(a) (2), (4), (5), (6) and (7)' The Debtors af,c unawafc of any claims in

this class.

1.4 Class 4: Class 4 consists of all allowed claims against the Debtors eirtitled to priotity

pur$uant to I I USC $507(n) (8), consisting of claims of governmerrtal units for taxes in such

amounts a$ may be allowed by thc Court. The Internal Revenue Servicc, Idaho Departrnent of

Latror and Ictaho state Tax commission arc creditors within this class.

Secured Claims:

2.S Clnss Sl Class 5 shall consist of the allowed secured olaims of New Holland Crcdit

Co.

2.6 Class 6l Class 6 shall consist of the allowed secured claim of CNH Capital'

2,7 Class 7: Class 7 shall consist of the allowed secured claims of Advanta Business

Services Corp.

2.g class g: Class g shall consist of the allowed secured claim of Agriffcdit Acceptauce

LLC.

1,9 Class g: Class g shall consist of the allowed secured claims of The Allen and Connic

Ball Living Trust'

2,10 Ctassl0:Classl0shallconsistoftheallowedsecurcdclaimsofKeyBank'NA'

2.11 Class ll: Class il shall consist of the allowed secured claims of Bank of America

's$,s'htNHt)
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Mortgage.

2,lZ Class 12t Class 12 shall consist of the allowed secured claims of General Motors

Acceptance CorP.

Z.lJ Class 13; Class I3 shall consist of the allowed secured claims of Waterview

Resolution CorP,

Z.l4 Class 14; Class 14 shall consist of the allowed secured claims of Steven Parry'

2.lS Class lS: Class l4 shall consist of thc allowed secured claims olNorthwest Fann

Credit Services FLCA.

l,l6 Class l6: Class l6 shall consist of the allowcd seoured claims of Tri-Rivcr

Chemical,Inc.

2.lZ Class l?: Class l7 slrall consist of the allowed unsccured nonpriority claims'

Interests

Llg Clasr l8: Class l8 shall consist of the allowed interests in Dcbtors' The Debtors are

not aware of anY such interests.

Post-Petition Claims:

2.lg Class lgr Claes 19 shall consist of any post-petition claims against Debtors,

M. BASIC PLAN FOR DEBT REPAYMENT

3.1 The Debtors shall negociate with thc prionty creditors who have indicated a

willingness to negociate with thc Debtors concerning the payment of a priority claim in

accordirrrcc with. the requirements of the Bankruptcy Cocle. The balancc of tlre administrativc

olaims shall be paid in accordance with thc term$ and provisions of the Banlcruptcy Cotle'

3.2 Detrtors propose to pay sccuretl creditors, the amoutlt of their allowed or agrced

secured claims according to the terms of this Plan as described in Articlc II hereinabove and as

described hereafter'

3.3 Debtors propose to liquidate certain of its assets pursuant to Court apptovcd

sufiend'rs of real and personal property to the creditors having the secured intercst in thosc

a$$ets as well as Court approved sales of other property and to continue to operate thc

$SB{FJNHn
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reskuctured farm business. The proceeds from the salcs of assets will bc used to make palmtents

on the allowcd claims secr,red by the property sold'

The balance of the proceeds from such sales, if any, together with reverruc from the

operatiorr of the farm business will be used by Debtors to make payments on the other secured'

attministrntive, priority, and unsecurecl without priority claiurs' All olaims will be paid as

providcd for hereinafter,

In tho event it is not feasible to operate the farm, the Debtors proposc to usc thc proceeds

{iom the salc of the farm roal estate artd equipment to make thc payments called for hereirr'

IV. DESIGNATION AND TR-EATMENT OF LINIMPAIRED CLASSES

Unimpaired Clarses

4.I The following classes are not inrpaircd by the plan: Class I, Class 2, Class 3, Class

1l and class 15. The .fbregoirrg classes are not intpaired by this Plan and arc, therefote, not

required to vote eithEr for acceptance or rejection of this Plan.

Trentment of UnimPalred Classes

4.2 priority Clnims; Class 1, Class ? and Class 3r Thc holders of allowed claims i:r thesc

classes shall, excqlt to the extent that the holder of a particular claim has agrccd to a diffcrent

treatmelt of such claim, rcceive cash in the amount of such allowed claim from thc reorganized

Debtors a$ $oofl as is practical on or after the effcctive datel or at the option of the reorganized

Debtors, the legal, equitablc and contractuat rights to which such allowed claims entitle the

holder thereolshall remain unaltpred by the Plan. Any such claim reptesenting a liability incurred

in the ordinary course of busincss by the reorganized Debtors may be paid by the roorganized

Debtors in the ordirrary course of businesg'

4.3 Sccured Claim, ClasSl l: Bank of Amerioa Mottgage services the mortgnge on

Norman arrd Robin Rileys' residence. The monthly payments will be made in accordance with

the Note and Dced of Trust from the monthly draw takert by the Debtors'

4.4 Secured Claims, Northwest Farm Credit Seryices FLCA has elected to pursue

foreclosure of its collatEral whioh collateral is valued well in excess of full payment of debtors'

S#F-NI\lHD
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dcbt. Northwest Farm Credit Services FLCA will have no further claim against Dcbtors and is

thercfore unimpaired.

4,6 Intcrests in Debtors, Class 18: There arc no interests in Dcbtors and no disttibutions

wil.l be made to this class.

4.? post-petition Claims, Class lg: To the best knowledge and belicf of the undersigned,

there are no post-pctition clnirns against Debtors. Class l8 shall receive no dislributions'

V. TREATMENT OF IMPAIRED CLASSES

AII impaired classes of olaims shall receive the distributions set forth in Arxiclc VI on

acoourrt and in complete eatisfaction of all such allowed claims. The clainrs specified hcrein are

impaired pursuant to $ 1124 of ths Bankruptcy Code' The following classes are impaired by the

Plarr:

5,1 PrioritY Claims: Class 4.

5.2 Securetl Claims: Class 5 through 10, Class t2 through l6'

5.3 Unsecured Nonpriority Claims; Class [7'

VI. DISTRIBUTIONS

Prlority Clalms:

6.1 Class l:
(a) Class I consists of all allowed claims against the Dcbtors entitled to priotity

pursuant to 1l U$C $503 for which application for allowance is made or a clairn filed prior to thc

effectivc date of this plag, as the same are allowed, approved and ordered paid by the Court' This

class includcs the Urritcd Statea Trustes'$ Office'

(b) Class I olaims shall be paid in full on the Effective Date of the Plan, ot within

90 days thercaftor, or as agreed between the creditor and Debtors'

6.2 Class 2:

(a) Claos 2 consists of all allowed claims against thc Debtors cntitled to priority

pursuant to I 1 USC $507(a) (l ), including reimburscment of the expenscs of an<t compensation

fOr scrvices rendered by attorneys, acoourrtants, real estate blokers, and Othcr profossional

s#&Nf,{Hff
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persons cmployed by the Debtore or tho reorganized Debtore. The members of this class inclrrde

William Forsbetg, the attorney fot the Pony, Roe & Clayton, P'A', C-P'A's, the accountartts tbr

the Debtors.

(b) Class Z claims shall be paid in full on the Effcctive Date of the Plan, or within

g0 days thereafter, Or as agtecd between a creditor and Debtors on the amount of a claim

detetmined to be enforceable by the Court'

6.3 Clnss 3:

(a) Class 3 consists of atl nllowcd claims against thc Debtors cntitled to priority

pur$uant to 1 l usc $507(a) (2), (4), (5), (6) and (7). The Debtors af,e unaware of any claims iil

this ola.qs.

(b) These clairns, if any, shall be paid in accorrJance with Atticle 4'

6.4 Class 4:

(a) Class 4 consists of all allowed claims against the Debtors entitled to priority

pursuaflt to t I USC $S07(a) (8), consieting of claims of governmontal units for taxes in suoh

amounts a$ may be allowed by the Court. 'Ilre IRS has filed a priority claim totaling $16'800.00'

'[he Madison County Treasurcr has filed a priority claim for $ I 7, t 63 -22, part of which is se curcd

by real cstate which has been surrenrlered to Notthwest Fatm Credit Selices FLCA and Tri-

River Chemical Co., Inc. which part will not be allowed or paid as a part of Madisorr County's

priority claim. The allowed priority claim of Madison County will be $5,394,20' The Idaho Statu

Tax Commission lras filed a priority claim for $2,742.10. The Idirho Department of Labor hts

filed. a priority claim for $40,42. The claims of The IRS and the state Tax commission are

suhject to the actnal assessment due from the Debtors on their 1999 and ?000 incomc tax rotums'

(h) Class 4 claims will receive on account of such claim dcfeffed oash payment$,

over a period not exoeeding six (6) years aftcr the tlate of assessmcnt of srrch claim' of a valtte ' as

of the effective tlate of the plan, equal to the allowcd nmount of such claim, the lirst such

payment to be made not later than December 31, 2002 with the remaining paymstlts to be madc

yearly thereaflet. $SA**trn

sEp 0 I 2il05

Amended Plan of Reorganizatlon Pnge 9



(c) The reotgailiZed Debtors irr their sole discretion' fcserve the nght to make

payments on thcse claims, 0r any onc of thcm, prior to culmination of the horeinabove referenced

six (6) year period, should the Debtors dEtermine that such earliet payilent would be in the best

iDrercsts of the o$tate. The reorganized Debtors shall have the right to prepay these creditprc as

herein provided without pcnalty. The irrtcrest mte for the Madison county Tax collector' Idirho

statc Tax Commission and Idaho Department of Labor shall bc 8%'

(d) The foderal taxes entitlcd to priority under Section 507(a)(8) of the Bankruptcy

code shall be paid in dcforred cash paymarts in the allowed amount of the claims within six (6)

years of the date of assessment under usc $ 1 129(a)(9xc)' All unpaid priority tax claims shall

remain non-disohargeablc dobts after oonfirmation' As to the priority claims of the IRS' the

Debtor shall remain liable for all unpaid priority tax claims ufter confirmatiorr' The IRS Claint

shall trc paid with intcrest at the proper lawful rate'

The reorganized Debtors shall timely file aud pay nll post confifmation returrts and tirxcs'

including Income Taxes, federal tax deposits and cmployment and unemployment business tax

returns, if applicable. Except as dcscribed herein, the IRS shalt retain all of its admiuishative

remedies-

The Sewice is authorizsd to Offset any ovsrpayment made by the l)ebtors on account of

any pre-petition federal taxes and pre-petitiort accruals thereon, to sny pre-petition federal taxes

and pre-petition accruals due to thc united states, accofding to l1 u's'c' 553 and S06(a)'

Tf the Debtors are in default under any of the above provisions of the con{irmed Plan' the

sorvice srrail give thc Debtors thirly (30) days writtcn noticc of the defaurt to the Debtors and

thcir attorney by mail or by personal clelivery. After thirty (30) days notice of dcfault' if the

Debtors havc not cured the default, then at the close of the business tlay on the thirtieth (30tlt

day, thc t I U.S,C. 362 automatic stay and injunction, untler I l u's'c' 524' shall tcrminate antl

rhe service shall be entitlod to utilizc any and all administtative procetlures and any antl all other

remediesavailabletoitunderthelnternalRevenueCodc.

-{
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Secured Clalmsl

Bach creditor, the fair market value of whose collateral exceeds the amourtt of its clairn

will receive a New secured Note or Amended capital Lease agrecment (collectively' thc "New

Notcs,,) providing for a principal amount equal to the amount of its dcbt at the Filirrg Date plus

irrterest accruing thereon at tle rate Stated in thE PIan' To Secure the Nsw Notes' each hrrldcr

shall retain its lien on the collatelal which secufEd the respective pre-petition obligation as

cvitlenced by a note, lease or other instrument, togcthor with any rcpl*cement lien that crcditor

may have beou granted'

Each creditor, the fair market value of whose collateral is less than the amount of its

Clairn ("undersecurod creditoru) shall receive a Now Note ptovidilrg for a ptincipal amount cqual

to the fair market value of such collateral less any payments reccivocl post-petition which shall be

npplicd first to recluce any pre-petition interest outstanding on such debt and socond to reduce

principal outstanding on such debt. Ttre debt evidEnced by the New Note shall bear interest at

the rate stated in the plan. To secure thc New Noto, the holder shall retain its licn orr thc

collateral which secured the original obligation together with any replacement lien that creditor

may have been granted and additional collateral granted as adequate prutection'

6,5 Class 5:

(a) Class 5 shall cousist of the allowed securcd claims of New Holland Crcdit Co'

The amount of the allowed secrued olaim shall bc $11,188.45, together with 8% interest {iom tlie

date of iiling. The amount of the allowed claim is based upon the balance owed as of the date of

filingofaRetaillnstallmentSalesContractdated24July'1998.

.(b)NewHollandCreditCo.shallbepaidfiveequalannualpaymentsof

$2,930.16, the first payment duc December 1,2002'

6'6 Class 6:

(a) class 6 shall consist of the allowed $ecured ciaim of cNH Capital' Thc

amount of the allowed secured claim shall be $16,162.86 together with 8Yo interest from the rlatc

of filing. The arnount of the allowed claim is based upon the balarrce owed as of the date ol'fili'g

S#ANf'JULJ
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of a Refinancing Agreentent dated 14 April' 1999'

(b) cNH Capital shall be paid five cqual annual payments of $4,232'91 the frrst

payment rJue December l, 2002'

6.7 Clrss 7:

(a) Class 7 shall consist of the allowcd secured clrrim of Arlvanta Business

services corp. The amourrt of the allowed secured claim shall be $10,000'00 together with 10%

iuterest frorn May 25, 2001. The amOunt of thc allowed claim is based upon the stipulation of

Advanta Business sErvices corp. and the Debtors dated August 22, 2001'

(b)AdvantaBusinessServicesCorptshallbepaidtwclveoqualsemi-annual

paymorrts of $1,773,48, the first payments duo February 14, 2002 and August t4' 200?' '

(c)ThetormsofthestipulationRE:MotionforRelieffromAutomatic

Stuy/Adequate Protection/Plun Treatment,betwceu Debtors and Advanta Business Serviccs

corp, dated August 22,2001,as approved by the court ate hereby incorporutcd herein'

(d) The pivot secured by the Advanta loan is on property being forcclosed by

Northwest Farm Credit services. In the event the pivot is taken with the foreclosed land' the

Dcbtors will discontinue making payments on tho pivot ancl thc purchascr will have to putchase

the pivot from Waterview.

6.8 Class 8:

(a) Class g shall consist of the allowod secured claim of Agricretlit Acceptance

LLC. The amourrt of the allowed secured claim shall bc $9,041.97 togethcr with 8% iutsrest froffl

the date of filing.

(b) Agricredit Acceptanco LLC shall be paid five equal atuual payrnents of

$2,368.01, the lirst paymcnt due Decemhcr 1,2002'

6.9 Class 9:

(a) Class 9 shall consist of the allowed secured claims of the Allen and Connie

Ball Living Trust. The anrount ofthe allowed securcd claim shall be $370,000,00 togcther with

7% intcrest ftom the date of filing' $eANr'{ffs
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(b) The Allen arrd Connie Ball Living Truet shall be paid $30,000 on the effectivc

dats of the plarr and 20 equal ailnual pflymcnts of $34,538,37 each shall be made comnrencing on

Dccember I, Z00Z and continuing on the first day of each December thercafter until Deoember 1,

2021, at which time the full, unpaid balance of principal and interest shall be due and payable '

Within ten (10) days after confirmation of the Amended Plan, Debtors shall make and delivcr to

AllEn and Corrnie Ball as Trustees of the Allen Ball and Connie Ball Living Trust, a pronrissory

note in a form acceptable to the Trustees for $370,000 plus intcrest accruing thereon at 7% and

all amounts due and owing on the promissory Note shall continue to be securcd by that certain

Real Estate Mortgage which wa$ rccordgd in the lecords of Madison county, Idaho, on January

23, 1996, as Instrum,ertt No. 259478.

6.10 Ctass 10:

(a) Claes I0 shall consist of the allowed secured claims of Key Bank, NA' The

amount of the allowed secured slaims is $57,020.00 baeed upon the NADA Appraisal Guides for

the average retail values of the 1994 pickup truck, $6,850, and 1997 Bounder Motor Home'

$50,170.00 which nre the collateral for thesc claims. The Key Bank, NA claims shall be

amortized at 8% interest'

(b) Key Bank, NA shall be paid seven equal arurual payments of $ I 1,45 1 -02' the

first payment due Decentber l, 2002.

6,ll Class 1l:

(a) Class l5 shall consist of the allowed secured claim of Biurk of Americt

Mortgage. 'fhe amount of thc allowed secured claim shall bc $18,864.99'

(b) Bank of America Mortgage shall be paid in accordance with the terms of its

Note and Deed ofTrust'

6.12 Class 12:

(a) Class 12 shall consist of the altowcd secured claims of Ceneral Motors

Acceptance Cotp. The amount of the allowed secured claim is $23,385.00 together with 8%

interest liom the date of filing.
s()AruNni]
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(b) General Motors Acce,ptance Corp. shall be paicl five equal arurual payments of

$6,044,82, the first payment due Septembor 30, 2002'

6,13 Clasc l3r

(a) Class I3 shall consist of the allowed secured olaim oflWatervicw Resolution

Corp. The amount of the allowed secured claim shall be $35,000.00 togethet with I07o interest

from May 25, 2001, The amount of the allowed clairn is based upon the stipulation of Watervicw

Resolution Corp. and the Debtors dated August 22, 2001.

(b) Waterview Resolution Corp. shall be paid twelve equal seini-annual paymonts

of $4,274.75, thc first payments due February 14, 2002 and August l4' 2002.

(c) The tcrms of the Stipulation RE: Motionfor Relief.from Automatic

Stay/Atlequate Pratection/Pltm Treatment,betweerr Debtors and Waterview Resolution Corp.

datcd August 22, 2001, a$ flpprovcd by the Court are hereby incorporated hercin.

(d) One of the two pivots secured by the WatErview loan is on property bcing

florecloscd by Northwest Farrn Credit Serviccs. ln the event the pivot is taken with the lbrccloscd

larrd, the purchaser will have to purohase the pivot from Waterview and Debtors will n:ake

paymfit$ on the rcmaining pivot, only.

6.14 Class 14:

(a) Class 14 shall consist of tho *llowed secured claim of Stevcn Parry. The

amoult of the allowed secured claim is $l24,843.15.

(b) The coliateral will be surrendered to Steven Parry in fuIl satisfaction of the

debt,

6.15 Class 15r

(a) Class I5 shall consist of the allowed secured claim of Northwest Irarm Credit

Serviccs, FLCA. The umount ofthe allowed secured claim is $309,723.84.

(b) The collateral has been srrrendcred to Northwest Fatm Credit $clices, F'LCA

in full satisfaction of the debt.

6.16 Cltss 16: SCAhJfldFt)
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(a) Class l6 shall consist of the Allowed Secured Claim of Tri-River Chernical,

Inc. The amount of the Allowed Sccured Claim is $840,961.16, Thc Allowed Secured Clnim is

based upon the carryover operating debt of ttre Debtors to Tri-River Chemical, lnc,

(b) Rcal estate and irrigation equipment securing the debt will be surrendered to

Tri-River Chemical, Inc. in satisfaction of $493,394.44 the debt. The remaining equipment

securing the debt will bc surendered to Tri-River Chanical, Inc. in satisfaction of $163,831.72

of the debt, Uebtors will retain the right to redeem the surrendered rcal estate and irrigation

eqiripment until December 31, 2002, Redcmption shall be for a cash payment equal to the sum of

$493,394,44 togethcr with interest at 8% from the date of confimration of thc plan and payment

of all other expenses incurred by Tri-River Chemical, Inc. with respecl to thc land antl irrigatiorr

equipment from the datc of confirmation ofthe plan to the dats ofredemption. Detrtors shall

remain in possession of the land through tho 2002 faming season. In the event thc debtors do nol

redeem the real estate and by Decemher 31, 2002, they will coflvey all their interest in the rcal

estate to Tri-River Chemical, Inc. by quitclaim deed and all the interest in the irrigation

equipment to Tri-River Chemical, krc. by a bill of sale. Debtors shall remrrin in posscssion of the

othcr farm equipment nntil June 1,2002 and shall retain the right to tedccm said equipnrent lor

the payment in cash of the sum ol'$163 ,831,72 on 0f belore July 15, 2002. Tn the event the

Debtors do not redccm the other farm equipment, they shall convcy all their iuterest in the othcr

farm equipment to Tri-River Chemical,lnc' by bill of sale'

(c) Debtors will pay Tri River Chenrical the sum of $183,735.00 togethcr witlt 8%

interest in five equal installrnents of $48,425.78, the first such installmcnt due December 31 ,

2002 and thc others due the 3lt' day of Docember in each succeeding year, the balance, principal

and interest, due not later than December 31, 2006'

(d) The balance of the Tri-River Chemical, Inc. Allowed Claim will bc paid as a

part of Class 17.

Unsecured Claims:

6.17 Class 17:
$trAF.Jftf;[;
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(a) Allowed unsccured claims in this class shall receive a distribution of

$70,000.00. These allowed claims shall be paid pro rata from those monies available, after

paynrent of all allowed priority, administrative and sccured claims ovcr a ten year pcriod

following the Effective Date ofthe Plan. Exoess monies shall be accumulatod during the calendar

yeflr and payments, wi thout intorest, shall be msde on the 3 1 st day of December of each yeat',

bcgimring Deccmber 31, 2002. Payments shall continue to be made until thc full $70,000.00'

without interest shall have been paid to the allowcd unssoured claim holders irr Class 17.

This class further inoludes any claims of those creditors described in Classes 5, tlfough

16 not otherwise provided for irt those classes, rmd in Classes 18 and 19. Debtors classify these

claims as allowed u-nsecured claims. The teorganizotl Debtors propostr to pay the undisputed

amounl to thc creditors and. resolve the disputed amounts as dcscribed by the Plan.

Intererts:

6.18 CIt*s l8:

(a) Class l8 shall consist of thc allowod intetests in Debtors. The Debtors are not

aware of any such intorests.

(b) No distributions shall be made on account of any interest under the Plan'

Thcsc claims, if allowcd, shal,l be paid in accordance with the slaims of Class 18.

Post-Petition Claims:

6,19 Clacs 19:

(a) Class 19 shalt con$ist of any post-petition claims against Debtors' The Debtors

are not aware of any such olaims.

(b) AnV such claims, if allowed, shall be paid irr accordance with the claims of

Class 17.

VII.

PROVISIONS FOR MPLEMENTATION OF PLAN AND FOR

MEA].IS OF EXECUTION OF PLAN
sfrANf{Hp
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?,1 Funds necessary for the satisfaction of the creditor$' claims shall be generated from

the following sources:

(a) Reveuue from the operation of Howe Farme farming business.

(b) Sale of non-esserrtial assets'

7.! Unless otherwise provided herein or agreed to between thE conosrned crcditors antl

Debtors, within 90 days after the effeetive date, tho reotganized Debtors shall pay in full all

admirristrative expenses previously approved by the United States Bankruptcy Court fcrr the

District of Idaho.

7.3 Notwithstanding any othcr provisiolt of this Plan of Reorganization, disputed claims

as set fortlr in the Debtors' Bankruptcy Schedulcs on file herein and claims which may be

contcsted shall he paid only upon their allowance by the court in conformancc with the

classification of the allowed amount of suclr claim as set forth herein.

7.4 All property of the Debtors shall be retained by the reorganized Debtors, except as

salos shall hcreafter be made, wherein a transfer of any part of the propcrty of the eslate to one or

morc entities, whethcr organized beforc or after oonfirmation of such Platr, may bc had.

2.5 After Court approval of the sale of any part of the propcrty of the reorgarrizecl

Debtors, such sale shall bc either: (a) subject to, or (b) free from any lien with the liens to a.ttach

to the proceeds thoreof, The reorganized Debtors may thereaftet, with Court approval rilake a

distributioil of a part of the proceeds from the sale of the property of the estate among those

having an intorest in euch property of the estate, or on the allowed unsecured claims.

7.6 Exccpt as proved for in this Plan, any extcnsion of maturity date or change in. arr

interest rate or other tErm ol-an outstanding security interest holder shall only be by written

agreemeill between the Parties.

7.7 Thereotganized Debtors shdl retain and may enforcc any civil action, claim, or

interest agaiflst any party whatsoever while the Plan is in effect.

7,8 Thc reorgani*ed Dcbtors may elect to contest various claims filed by creditors, or

paflies in interest, including, but rrot limited to, administrative, pnority, secured and unsecurcd
$#S.ltlt;trffi
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claims.

7.9 Debtors resorve the right to apply any excess funds rcceived from the operation of

their farm business to paymerrte due the Intemal Revenue Service, allowed admirristrative claims,

or allowed secured claims.

7,10 Debtors propo$e, pursuant to l1 USC $365, to assume the Idaho Department of

Lands Lease C-g?75,Lease C-8845, and the Idaho Department of Lands Contracts Nos. 25521

arrd 25522. The contracts are both in dcfault, and according to theit terms ihe Debtors ire now itt

he status of lessors. Payment of this yeat's lease payments will reinstate the contraets' The

delrtors intend to reject the lease with Katherine Rowan and attempt to negotiate a new lease'

7.t.1 Debtors shall be entitled to retain ftom thc operation of thc farm up to the sum of

$150,000.00 per y€ar for thc purpose of planting and operating the farm pnor to making

distributions to the creditors in Class 17. Debtors firther retain the dght to incur secured

indebtedfless as is ngcessary and conveni.ent lo the operation of the farm business. Debtors may

grant a prior secured interest to provid.ers of fertilizcr and other chemicals and seed as may bc

nccessary for planting and operation of the farms as long as Plan payments to cach of the

creditors having a secnrity interest to be subordinatecl are cuffent.

VIII, PROPERTY TO BE DEAIT WITH BY THE PLAN

All property of the Debtors is dealt with in the Plan, Securcd creditors shall retain thcir

seourity intcrest or lion in the property of the Debtors, subject to the provisions of the Bankruptcy

Code and this Plan.

IX EXECUTORY CONTRACTS AND I-INEXPIRED LEASES

Unlcss speoifically rejected herein, or iu prcvious orders of this court, the reorganized

f1ebtors shall have a period of thi*y (30) days aftcr the effective date to either assume or reject

all exeoutory contracts and r"rnexpired leases, At this time Debtors are unawa-re of any execrrtory

conlracts or unexpiretl leascs that have not alrcady been tejectcd'

X. MODIFICATION OF PLAN

l0.l Modifrcations olthc Plan may be proposed irr wdting by the reorganizcd Debtors at

$rlAhlFdHr)
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any time before confirmation, provided that such Plan, as modified, meets the rcquiremerrts of I I

U.S.C. I 122 and 1 123, and the reorganized Debtors have complied with t I U.S'C' 1 125'

l0.Z In addition, the Plarr maybe motlified at any tirne after confrrmation and befote its

substantial consumrnation, provided that suoh Plan, as modified, meets the tequirements of $$

I IZZ and 1123 of the Code and the Court, after noticc and a hearing, confirms such Plan as

modificd, uruler $ I129 of the Code, and the circumstancee then existing justif, suoh

modifioatiorts,

10.3 A holder of a claim or irrtercst that has accepted or rejectcd the Plan shall be deenred

to have accepted or rejected, as the oa$e ffiay be, such Plan as modified, ttnless, withirr thc tirne

fixcd by the Court, such holder changes itS previous aocerptancc or rejeCtion'

10,4 Any modification of the Plan will supersede and render n.ull and void the ptevious

provision which was modified'

l0.S The reorganized Debtors may reffiedy any defeote ot omissious or reconcile any

inconsistencies in this Plan or in the final Order of the Court confirming the Plan in srrch manner

as rnay tre necessary to carry out the pufpose and intent of this Plan so lorrg as the interests of

claimants or intercst holderS ate not materially or adversely affectcd'

XI, RETENTION OF JURISDTCTION

Until this Plan has been fully consumrnated through the entty of a final decree complctely

closing the case, the Bankruptcy Court shall retain jurisdiction over all matters necessary to

trn$ure that the puposes and intent of this Plan are carned out, inoluding hut not lirnited to the

following;

(l ) Detcrminaliorr of rcquests for paymcnt of claims entitled to priority undcr

bS'Olt"j (l) ofthe Code, includinf cbmpensation of parties eTrtitled thereto,

(2) In the event an appeal is pcrfected frorn the order oonfirming Plan, the Court

s111ll aG; ;.til* jrtddiction ippropriate to protect the interests of the estatc and to

enter such orderi Bs Bre neces-sary to protect thc appeal'

(3) Hear and determine qny gbjqction lo a claim or equity-security interest when

iutn oniection is filed witfi the Cout by the reorganized Debtors'

(4) Hear and determine all questions and dlqtujes regarding titlc to the property of
ihl teotganized Debtors or fhe reorganized Debtors' estate. 

SSAFdFJHfr
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(5) Correct any defect, curc any omission, or reconcilc any inconsistcncy iu the

F]il;; th; onier of confirmatibn as may be neccssary to carry out the purposc and

intent ofthe Plan.

(6) To liquidate damages in connection with any disputed claims'

(fl To adiudicate all claims of a security or ownership interest in any property of
ihi: estate ot in any proceeds thereof.

(8) To allow and classify claims of any cteditor, reexamine claims as provided

irriAiittt" Code, and to fiear and determine any objection to a claim or cquity 
-

.**utity ilteresi when such objcction is filed wittr,the Coutt by the reorgarrized

Debtors.

(9) Issue anv order nege$$ary to implement the Plan or ordcr of confirmation,
i rctuOittg, without limitatioir, such dec_lar_atory dIId injunctive orders as are

approprioTte t0 protect the reorganized Debtots, thc reorganiz.ed,Dcbtors' estate,

uith ttie reorgaiized Dehtors ii their estate firom actions ol'ueditors, equity
security holders, ot othcr parties in intcrest.

10) Hear and detetmiflc any dispute relating to the terms or implemrntation of the

Fiuit ot Order of Confinnation, or to the rights or obligations of any party in

interest with respeCt thcreto antl COrrect an-y defecl, cufc any omissiqn, or

rcconcile arry inionsistoncy in the Plan or the ordet of confirrnation as may be

nectrssary tucarry out the purpose and intent of the Plan,

(l I) To hear and determine any modification of thc Flan pursuant to $ I127 of the

Bankruptcy Code.

(12) To hear and detemtine any dispute, claim for relief application, a{veSary
nrolecdine or contestcd mattei penhing commenced on oi commenced aficr thc
^confirmation date involving the colleoiion or liquidation of assets of the
reorganized Debtors, including, without limitation, any proceeding conrmcnced

for tfie putpose of voiding, recovcring or preserving fo.r the benefit of the estate

rmy ttansfer of property, 6bligation intun-ed by the Debtors, licn or setoff'

(13) Hear and determine any matter relatecl.to thc assumption. assignment, or
ie5e.tion of an executory contract or unexpired lease t'rf the rcorganized l)ehtors.

(14) Entry of a final decree closing this Chapter LL case'

Nothing contained herein shall be construed as restricting the reorganizcd Debtors in the

conduct of their business and operation unless the Plan specilically provitles t0 the contraxy'

XII. DISCHARGE

Except as otherwise provided for in the Plan or in the Order of Confirmatiou, enlry of thc

Order of Confirmation acts as a disoharge effcctive as of the cffective date of thc Plau, of (I) any

and all claims arising or occurring pnor to the effectivc date, *nd (ii) any antl all claims of the

Amended Plan of Reorganlzation Prye 20 $ffft$iFiflti
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kind spccified in gg 502(9), 502(h), or 502(I) of the Code. Such discharge will be offective under

g I 141 of tho Code whether or not a Proof of Claim is filed or deemed filcd, such claim is

nllowed, or the holder of such claim has Bcceptcd the Plan'

XIII. VESTING OF PROPERTY IN REORGANIZED DEBTORS

13.1 Upon the effective date of tho Plan all property of the estate shall vcst in the

reorganized Debtors and shall be held and owned by the reorganizcd Debtors, free and clear of all

liens, claims and intercsts of all creditors or: all intcrest holders in the Debtor$ or rcorganizeel

Debtors, cxcept to the cxtent provided for in the Plan'

l3,l Pending execution of the Plan and unless the Court has otherwisc expressly ordcrcd,

or this Plan otherwise expressly provides, all creditors, will be stayed lrom proceeding against

the Debtors, the reorgarrizsd Debtor$, thc niorganized Debtors' as$ets, or the assets of the cstate.

XTV. DISCLOSI.JRE OF IDENTITY AND AIIFILIATIONS

l4.l Aftcr confirmation of the Plan, Norman and Robin Riley shall continue to operate

tho reorgnnized Dobtors. The contilruing operation of the business by thc Rileys is corrsistcnt

with the interests of creditors and with public policy'

l4.l Norman ancl Robin Riley shall take a total rnonthly draw of $5,000.00,

XV. MISCELI-ANEOUS

l5.l The headings in the Plan arc for the corrvenicnce of referencc only and neither

constitute a pottion of the Plan nor in any mflnncr affect the construction or meaning of the

provisions of the Plan.

lS.Z The authority of the reorganizcd Debtors to agtce to modifications, supplements or

anrendments of or to any agreemonts or instruments refetred to in the Plarr or utilized in the

reorganized Debtors' husiness shall be as provided in such agreement or instntments.

l5,I Except to the extent that the Code or other federal law is applicablc, the rights,

duties and obligations arising under this Plan shall be govemed and construed and enlbrced in

accordanoe with the laws of the State of ldatro'

lS.4 The rights, duties and obligations of any person named or refcffed to in this Plan

$ffr\tiifldf;D
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shall bc binding upon and shall inure to the bencfit of the sucoessors or assigns of such person,

15,5 Whencver any paymeflt or distribution to be made under this PIan shall bc due on a

day other than a bueiness day, such payment or distribution shall instead be urade, without

interest, on the next following business day.

15.6 Any notice, pleadirrg or document, roquired to bc served by law or according to the

provisions of this Plan, shall be in wtiting and shall bo served in person or by Certified Mail

upon the reorganized Dcbtors as follows;

Notman N. and Robin Riley
1623 West 3400 South
Rexburg,ID E3440

With a copy to:

WilliamForsberg
I27 East Main
Rexburg, lD 83440

DATED this 10n dayof May, 2002.

N

SCANI\lHD

sEP 0 I 2005
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WILLIAM FORSBERG
Attonrey at Law
ISB 23 IO
127 East Main
Rexburg, Tdaho 83440

Tclcphone (208) 356-7474

Attorney fbr Debtors

.l

i"

I.JNITED STATES BANKRUPTCY COURT

FOR TTIE DISTRICT OF IDAHO

* t t' 
Br;ri:i*i;i;'l I iiilnm-*

CI..[t,X lil;i.l:,)

LJ.$. 00t.tflT$

0? JIJL 22 llH g, h 0

Irr Re:

NORMAN N. RILEY and ROBIN H.
RILEY, dba HOWE FARivlS,

Clase No. 01-40820
Chapter I I

ORDER C]ONIIIRMTNG AMENDED PI.AN
OF REOROANIZATION

)
)
)
)
)

)

Debtors

I)ehtors' Amended Plan ofReorgalization canre on fOrheaning for purpo$es ol'confitmation

o1the 13,r'day of June, 2002. Appcaring at the hcaring was William ForSberg, attonrcy for the

debtors,

The f)ebtors filecl their Amcnded PIan of Reorganization on thc 1Oil'day of May, 2002; the

PI:rn and Ameldect Plan, Disclosur,e Statcment, Notjce of thc Confinnation Hcaring and Notice ol"

Continuod Conlirmation Hearing having bean mailcd to all cretlitors and other parties in intffcst as

reqlirccl by BankruptcyRule 2002 (b), and after heuring the oral argument of the'respective parties;

being fully rrdviscd in the premiscs; and, lraving dctermined afler noticc and lrearing that:

I . Any and atl written objcctions to crrn lirmation filEti witlr thc Court have been resolvcd and

withdrawn or overrulcd;

2. Thc provisions of Chapter il of thc Code have beeu complied with in every *rr$fffifUfO

theplanhasbeenproposedingoodfajtl'randnotbyanymeanstbrbiddenbylaw; 
SEP 0$ t005

3. Each class of holdcrs of clairns or intcrests has accepted the debtor's plun, and will receive

or retain propcrty lvhich, as of the effective datc of the plan, as a value that is not less than the

Ext-ilBIT 
lLl /tOrder Coonr*ing Amended Plan of Rcorgrnization - Puge I N (\ "
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amount such holder woulcl receivc or retain if the tlebtors' estatc were liquidated urrdcr Chapter 7

of the Cocie on such datc;

4.All payments rnade or promised to bc made by the debtots. or by any percon' lbr services

or co$ts and expenscs iu, or in connection with, thc plan and incitlerrt to this cilsc have been fully

clisclosod to the Court and are rcasonable, or, if to be fixecl after conlirmation of the debkrrs'

arnendcd plan, will he subjcct to approval of thc Court;

5. Conlirmation of the debtors' amendcd plarr is not likely to be followcd by liquidation or

therreed for fiLrthcr financial reorganization of rlcbtor's estatc, or any sttccessors to the debtors ut:der

the arnended Plan,

NOW, 'IHBREFORE, IT IS HFREBY ORDERED IhAt tlTC DCbIOTS' AMflTdEd PIAN OI'

Reorganization, datecl the 10'r'clayofMay, 2002 is confirmed and that all pafiies aflbcted hvrehy are

hdund to the provisions of the clehtors'Arnendcd Plan ot'Rcorganiz.ation'

lT IS FIJRTIIER ORDERED that the unitcd states Trustee 's rluarterlyFoe$ afc an allowed

administrative expense that will be paid on the effective dato ot'thc Plarr, thc Dcbtor will pay, when

tluc, allUlitcd States Trustee's quarterly fees incurrerl l?om the conlirtnation date until the casc is

closed by tlre Court, convcrted or dismissed, whichever eccurs first, The quafierly fees owed to the

tJnitecl States Trustee shall be paid on the pffective date of thc confirnred Plan'

Il'IS FI.IRTT{ER ORDEREIJ that as to Class 16, consistitrg ofthe securcd claim ofTri-River

chemical company, its treatmcnt under the plan ehau be as follows:

(a) Class l6 slrall consist of thc Alloworl Secured Claim of Tri-River Chcmical, Tns.

The amorrnt of the Allowed. Secured Claim is $840,961.16. The Allowed Secured Claim is ha-red

upon the oarryover opelating debt ol'thc Debtors to Tri-River Cheurioal, Inc'

(b) $unenrler of Coltateral and Right.tp Redeem'

( I ) Real cstate arrrl iruigation equiprneut sec uing the debt will be surrendcred

to Tri-Rivcr Chemical, lnc. in satisfaction of $493,394.44 the rlebt. The rerrraining equipment

sccuring thc debt will bc sunendercd to Tri-River Chenrical, lrrc. in satisfactiott of $163,831 ,72 of

the dcbt,

(2) Dcbtors will retain thc right to redccm the surrcndtttd 
#*t*:illllll*
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irrigation equipmcnt until Deccmber 31 , 2002. Rodomption shall be lbr a cash payncnt equal [o thc

sum of $550,000.00 together with interest at 8% ftom the date ot' confirmatiorr of the plarr and

pnynrent of all other expenscs incurred by Tri-River Chetnical, Inc, witli respect to the laud and

irrigation equipment from the date of corrlitmation of the plan to the datc of redernption.

(3) Dcbtors shall rcmain in posscssion of the land fluough thc 2002 farming

scason. Dehtors shall pay io Tri-River Chcrnical, Inc. thc sum of $25.00 per aore for thc I40 acres

of farm land on which it has a first mortgage position, Such p*5rment shall be due not later tban

October 31, 2002.

(4) hr thc cvent the Dcbtors do rtot rcdeem the real cstate and iuigatiou

cquip'rent hy Decenrber 3I, 2002, they will coilvey all their interest in the real estate to Tri-River

Clherrrical, lnc. hy quitclaim deod and all the irrterest in the irrigation cquipment to Tri'River

Chemioal, Inc. by a bill o1'sale.

(5) Debtors shall rernain in possession of the other farm cquipmelt until .Tuly

15, 2002 and shall retain ttre right to redeem said equipmeut for the payrnent in cash of the sum of

$163,g31 .72 onor bofrrr3 August 15, 2002. ln the event thc Dcbtors rlo not rcdcem the other lhiln

equiprrrent. they shall convcy all their intcrest in the other farm equiptnent to Tri'River Chenrical,

Inc. by bill ollsale,

(6) On thc cffective date of the Plan, Debtors shall execute a bill of sale for

the equipment collateral, and a quitclaim deed to the rcal cstate collateral in a form acceptable to Tri-

River Chcmical, which shall be held by counsel for Tri-Rivcr Chemical, to be convcyed to Tri-Rivff

Chenrical if and only if Debtors fail to redecm said equipment and/or::eal estatc as providetl herein.

1c; Paynrent qf UAP hrtsrest.,in Prc-petit '

(l ) As palrnent in firll of its interest in all govemnrerrt paymcnts for clairns

under aury and all agricultrrral program entitlcmcnts for which the Debtors nray be cntitled to

payment, for all pcriods prior to thc date the petition was filerl heroin, Debtors will pay Tri River

Clrsmicalthesrrm of$183,735.00 togctherwith E% interestinfive equal installmentsof $48,425.78,

tlre first srrch installme:rt duc Decembor 3 t ,?002and the othcrs due the 31'r day of December iu each

succccding year. thc balauoe" pdncipal and intercst, due not later than Decerrber 31, 2006Af.drutjn

Order Corrfirming Amended Plan of Reorganizntion - Pnge 3 $EP U g 4005
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Reorgauization, all propcrty of the estate shall

and clcar of any antl alsid\ns or interests of
zTfEt-

Dated this --- day of July, 2002.

(2) Dcbtors will grant to Tri-RivcrChemical, Inc. u security interest in all post

confimration govcmment pa)4nents it is cntitled to rooeiva on propcriy owned by thern. Creditor

shall releirse any suchpayments to theDetrtors as long as the Debtors aro currenton their obligatitrrrs

under this Plan to the Crcditor

(d) The balmce ofthc Tri-River Chenrical, Tnc. Allowed Clairn will be paid as apart

ofClass 17.

IT IS FURTHER ORDEREIJ that, exccpt as providetl in this Ordcr Confirming Plan of

be, and the same is, vested in thc debtors free

th'e creditors.

Jim D, Pappas, kruptcy I

Reviewed and Approvcd by:

Trustee Warren l)orbtttge

mft] C, Green Brian D. Nicholas

SGANNEU

sEP 0 g 2005
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(2iDe,bron Ffsnt to Tri-Rivcr Chcmical tnc- a socurity inteteetirt posl

s ofl tinnation governrocnT. is entitlsd to receivc on property ourned by them.

shall rclease rrny auch paymente to

under this Plsn to thc Creditor.

(d)'I'tre balancc of

of Cluss I 7-

IJebtors as long us tlte f)thrors fllt cr.trrunt on rh,eir

Tti-River Chernioal,lnc, Allowctt Claim witl be Paid as pafl

IT IS F'UR.-THER OH. that, except as providcd in this Order Confirming of

Reoqganization, all property ofthc shall be, and thc sarne hcrcby is' vestcd in thc

and clesr of anY and dl clabs or ofths creditors.

Datsrt this 

- 

day of JulY,

rfil

Revie\#ed and hy.

cffcry

LC
trrian D. Nichol:rs

ftee

JT

li

t+

ll
lr

R(rrrgonizrtion - Pagc 4
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(2) Debtors grantro Tri*R-ivcr Chcnicll, Inc, I secrrity interest in all

con fi rmstion gov erffir€nt pslril,enB ie entitled to reEeive on propefly owncd by tlrun.

strall rclcasc goyguch payments to

undcr rlrle Flan to tho Crcdttor.

rs long as rhe Dgblore gr€ Qurrcnr on their ohli

(d)'Ihehalance -Rivcr Chemrical, Inc, Allowcd Cldm will bc paid as

of Class 17.

IT IS FURTHER thrt, ercepr rrs providod itr this ordrr confirmhg 0f

Rcorganieation, rll property of thc shallbc, and the sarnehereby ir, voalod in lhc frcc

ard clear of any and all claims or of thc creditorr,

Datcd tbis 

- 
dry ofluly,

Rcvierved ud Approval byl

Duniel C, Gfieetr Hriqn D, Nicholns

s hJf;I)

Ordcr Colflrming Amended 0 s zfi$5

dn -!.!ar

Rcorganiaatlol - Prge,l

TNTAI P.A2



JUL-15-2AA2 L7tE.3 RRC INE, q.sil{, NVE , BUOCEAN EEB 232 6169 F,Es

(2)Debtore Eenr to Tri-Riv* Chemi cal, Inc. a seouri ry i ntercst in

ir entitlcd to receive on prope,rty owned by thou.

post

tor
con tltmation go v eiluncnt

rhall relcgre *uy euch peynents ta

unde.r this Fliln to the Crcdiror.

Debtore as long as the Debtors ars cunent on thcir

(d) The balancc Tri.Rivcr Chernical, Inc, Allowed Claim will be paid ru part

ol"Class 17.

IT TS FTIRTTTEF, that. excepl as provided in rhis Orrder ConfirmirU of
Reorganization, oll property of the shtll br, snd thc samo batoby is,.verrcd in thc

an<l clcar of any atd all clains or of ths crediturs.

Drtsd rhir _ day of July,

tcy

Reviewed and Appficvad by:

Atrt. .s. sITEII

free

t

SfiAi"l

SEP O$
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(2)Debtors gra$ilo Tri-Riv€rchonical, hc. a dooruity intcrEst ir post

coufi rmalioa Eoverrmcnt is cntitlcd to ruedvc on propcrty ownod by lhern, itor

shall rtlcFsc &ny such pflymchlt to

urrdcrtlrie Plmro ftc Ctsditot,

(d) Thc balanco of

nf Clnse I ?.

Debtors er long u Urc Dcbtors aro currcnt on thcir q

Tri'Rivar Che,mical,Inc, Allowc4 Clairu willbc paid rs pirl

IT IS FI]RTHER that, exoept Es Fruvlded in thiE Ordcr Conlinning of

RcorEenizdion, +ll ProPortY of thr shallbc, and the Biltlc hscbyir, vcrled in the free

4nd clost of atryand dl claime or of the credilort.

Dctrd this*** dayof July

|4y

Reviowed and Approved by:

$CAru D

SEP 09Ordcr Cotllrmlng Ameudtd olRccrgrdzatlou - frgr { 005



Jeffery Howe
U, S. Trustee
P.0. Box 110
Boisc ID 83701

lJrian I). Nicholas
Deputy Attomey Gcneral
F.O. Box 36
tsoise ID 83722-0036

William Forsberg
Law Firm ol'Forsbcrg & Dummar. L'htd.
127 EastMain
Rexburg,ID 8344t)

CAMERON S. BURKE, Clerk

CLERK'S CERTIFICATN OF MAILING

The undersigned hetehy certifics that a truc, cr)rrect and crlmplete copy of thc ordcr

Llortlirniing Amended Plan ol'Reorganizatiorr were scrvcd !o thc firllowing pafl.ies by placing the

sarneitrthcI'].$'Postoffice,postagcprcpaid,'hiffi,ftuly,2002.

Danicl (ireen

ltugiqc, ()lson, Nyc. Cooper
P.O. Box I39l
Pocatello, III 83204- I 391

Warren Dcrbidge
U.S. Department ol'Justicc
PO Box 32
Boise ID 83707

fieputy

$fiANruHP
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Steven R Parry
Brian T. Tucker
A}IDERSON NELSON HALL SMITH, P.A
490 Memorial Drive
P. O. Box 51630
Idatro Falls, ID 83405-1630
Telephone (208) 522-3007
For (208) 523-7254 :

Idatro State Bar Numbers 4006 and 5236'
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UMTED STATES BAI{KRUPTCY COURT
FOR THE DISTRICT OF IDATIO

In Re:
CaseNo. 0140820

NORMAN N. AND ROBIN H. RILEY
519 -66-7 7 84 and, 519 -7 2-lll7 ORDER GRANTING RELIEF FR.OM

ATJ"IOIUATIC STAY

Debtor

Based on the stipulation filed by the Debtors, and fuiderson Nelson Hall Smith, P,A.

stipulating that the information gontained in,the Afrdavit of Steven R. Parry to support its request
i

to lift the stay is true and correct and 
fhat 

there exists good cause for relief from the automatic

stay and the Court being fully adviseajintne premises and good cause appearing therefore;

IEFORE, IT IS #REBY Onpfnfp, That tuiderson Nelson Hall Smith P. A.

be, and is hereby granted relief from the Automatic Stay provided by I I U,S.C. $362(a) allowing

Anderson Nelson Hall Smith, P.A. to take whatever action is deemed necessary to sell and dispose of

the water rights associated with water license 22'07280.

Said personal property was pledged as collateral by the Debtors to the obligation the

Debtors owe to furderson Nelson Hall Smith, P A Debtofs should cooperate in the disposal of

the personal property. . , l

IT IS FIJRTIIER ORDERED|that the additional ten (10) day stay after an Order Crranting

ReliefFrom the Automatic Stay imposed by Rule 4001(4(3) is not applicable to this case
l-l

pursuant to the parties stipulation. i. , ' ' . ,

.!

' DArED,hirlA? tb'ff* 7W r , , 
,

oRDER GRAr.rrrNG RELIEF', FRoM Aurol\/IArlc srAY - ' EX Hl F lTE-"

)
)
)
)
)
)
)
)

ATTACHED ?O THE IDWR NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP
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il D, PAPPAS

JUDGE

NOTICE OF'ENTRY

I FIEREBy cERTIFY rhat a copy of the foregoing order rif$ftffitfErarc\
2002, served on every party.affected $ereby as follows by mailing by U.S.'Mail, postage prepaid,

or personal delivery, or by placing in the courthouse mail.

William Forsberg
127 E. Main Street

Rexburg, ID 83440

Norman and Robin Riley

1623 W. 3400 S.

Rexburg, ID 83440

U,S. Trustee
Post Office Box 1l l0
Boise, ID 83701

Brian T. Tucker
P.O. Box 51630
Idatro Falls, ID 83405-1630

Oanemn g. Blfr
CLERK

Taml Willlams

DEPUTY

L :trp\2668. O2\ordorgrantrolicf.wpd
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CLARIFYING ASSIGNMENT

WHEREAS, certain documents in the bankruptcy matter of Norman N. Riley and Robin H.

Riley, d/b/a Howe Farms, Case No. 01-40820 referred on occasion to the claim ofAndersonNelson

Hall Smith, P.A., and on occasion to the claim of Steven Parry; and

WHEREAS, Steven Parry is an attorney with the law firm of Anderson Nelson Hall Smith,

P.A., and any claims in said bankruptcy associated with Steven Parry are the same as the claims of

Anderson Nelson Hall Smith, P.A.; and

WHEREAS, to remove any confusion as to the proper holder of the subject water rights

Steven Parry desires by this ClariS'ing Assignment to confirm that all rights and interests in Water

Right No. 22-072808 are owned by Anderson Nelson Hall Smith, P.A.,

NOW, TFIEREFORE, for the reasons set forth above, and as clarification as to ownership,

Steven Parry, an attorney with Anderson Nelson Hall Smith, P.A., hereby confirms that the rights and

interests in Water Right No. 22-07280B are and should be held in the name of Anderson Nelson Hall

Smith, P.A., and for that purpose hereby assigns any interest that he may have in said water rights to

P.A.

or nfrl^
Anderson Nelson Hall Sr4jth,

Dated tnis 24av ,2004

S P

STATE OF rDAHO )

County of Bonneville )

on thieAwlOay offtftfo-L . 2oo4,before me, the undersigned, a Notary Public in
and for said state, personally appeared STEVEN PARRY, known to me to be the personwhose name
is subscribed to the within instrument and acknowledged to me that he executed the same.

IN WHEREOF, I have hereunto set my hand and affixed my oflicial seal, the day
and year first above written

Notary Public
Residing at
My Commission expires

L: $CAhJl'\'Hl)
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nI TIIE DISTRICT COTJRT OF THE FIFTH JTIDICIAL DISTRICT OF THE

STATE OF IDAIIO, IN AND FOR TIIE COI.JNTY OF TWIN FALLS
::

In Re: SRBA Case No. 9+A00t2

Case No. 39576 MEMORAI\DUM DECISION

NORMAN RILEY and ROBIN
RILEY, husband and wife,

Plaintiffs

CATHERINE ROWAN,

Defendant.

I. BACKGROIIT\D

This action contestitrg ownership of a water right was filed in the Snake River Basin

Adjudication (SRBA) by Norman and Robin Riiey against Catherine Rowan. This foilows the case

of Rowan v. Rilq, Madison County Case CV-93-350, in which the Honorable James C. Herndon,

Presiding Disuict Judge, held that he did not have subject matter jurisdiction to resolve the

ownership of the water ri-eht at issue. The dispute is about a water right license issued in the

names of two deceased people. The enabling permit for the license is Water Permit 22-07280.

Trial was held followed by briefuig by the panies. The following decision constitutes this court's

findings of fact and conciusions of law.

$SANITFD
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)
)
)
)

Memorandum Dccision
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II. FINDINGS OF FACT

A. Trre Pa,nurs

Plaintiffs, Norman and Robin Riley, husband and u'ife, (the Rileys) own and farm land in

Madison County. Robin Riley is the daughter of James "Jim" Howe. Jim Howe died on

March 4, 7992. By agreement with her sisters, Robin Riley is entitled to any farming inrerest

including water from her father's estate. The Rileys claim that V/ater Permit 22-07280 is a

personal property farming interest of Jim Howe's estate which enritles them to ownership of the

water license that followed from the permit.

Defendant, Catherine Rowan, is a Utah resident who ou'ns real properry in Madison

County. Catherine Rowan leases her land to the Riieys for farming purposes. Catherine Rowan

u'as the sister of Jim Howe and is Robin Riley's aunt.

B. Trm L.II\D

Catherine Rowan and Jim Howe owned a vested remainder in 756 acres of land (ttre Farm)

deeded to them by ttre Webster-Soule Farm Corporation in 1944. This deed reserved a life estate

in their mother, Lucille Howe (I-ucille).

From 1969 to the date of Luciile's death in 1983. Jim Howe leased and farmed the land

that constinrted Lucille's iife estate. Therefore, prior to Lucille's death, Jim Howe leased and

farmed the land in which he and Catherine Rowan held a future inrerest. After Lucille's death,

the Farm passed to Jim Howe and Catherine Rowan as terunts in common in fee simple absolute.

Between 1983 and 1988, Jim Howe continued to farm all of the land-his one half and

Catherine Rowan's half under a lease. Facing banknrptcy in 1987 and 1988, Jim Howe sou-eht

loans to be secured by his ownership interest in the Farm. In 1988 Catherine Rowan desired to

partition the Farm to avoid personal liability for Jim Howe's debt.

OnMarch 3i, 1988, cross deeds were executed dividing the Farm into rwo halves. Jim

Howe was deeded the northern half with all appurtenances and Catherine Rowan was deeded the

southern haif with all appurtenances. @xhibits J, K, M, N.)

The disputed water is drawn from a well located on the land deeded to Catherine Rowan.

The water from the "south well" was primarily used to irrigate the sourh haif of the Farm and,

secondarily, to supplement the irrigation of the north ha,lf. . The original cross deeds dlrg*Xo",,F,r,gFl

an interest in the warer from the "sourtr well" ro J,ll,Hgy....fg{.ur. on his land. 
#Tfif,o,
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In order to service loans, Jim Howe's lender required him to secure a right to water from

the 'south well' located on Catherine Rowan's land, as well as an easement to maintain the

delivery system to the north lands. Jim Howe sought and Carherine Rowan granted an easement

(Corrected Agreement, Au-zust 3, 1988, Exhibir P) and a one-half interest in rhe water from the

"south well' (Correction Grant Deed, August 11, i988, Exhibir R). Jim Howe conrinued ro farm

his north land and catherine Rowan's southern half under a lease.

On December 5, 1991, Jim Howe executed a Bill of Sale of Goods and Chattels (Bill of
Sale) to the Riieys. The Bill of Saii lists "any and all. water rights including . . . application

approved permit n2-7280 which is the water right associated with rhe well on Carherine Rowan's

southern portion of land." Six months after Jim Howe's death in March 1992, the Rileys filed the

Bill of Sale in Madison Counry.

After Jim Howe's death, the Riieys farmed both halves of the original Farm pursuanr to

a lease with Catherine Rowan for her southern half. In 1995 the working reladonship beween

Catherine Rowan and the Rileys deteriorated to the poinr that Carherine Rowan wanted ro

discontinue renting her land ro the Rileys. The Rileys have continued to lease catherine Rowan's

land by court order issued in rhe original Madison County case.

C. Trr WrrgR LIcENSE Fon rrre ,,Sourg WELL"

On August 28, 1978, Jim Howe applied for a water permit from IDWR under rhe names

of "Lucille W. Howe fu\D/OR Jim Howe.' From what would be called rhe "south well,' IDWR

granted the Water Permit 2247280 allowing the appropriation 10.81 cfs of ground warer from the

"south well.' The permit application also strted that Lucille Howe owned rhe properry that was

to be the place of use. Question 9(c) of the perrrit application states: "If the properry is owned

by a person other than the applicant, describe the arrangement enabling the applicant to make rhis

filing.' Question 9(c) was not completed by either Jim Howe or Lucille Howe reflecting that Jim

and Lucille filed as owners of the land. The permit also required proof of construction of work

and applicationof waterto beneficial use to be submined onorbefore August 1, 1983.

The well was constructed and Jim Howe timely filed a notice of complered development

for Water Permit 22-07280 on February 7, !983, with IDWR.

On August 23, 1989, IDWR issued a Beneficial Use Field Repon for Water

Permit 22-07280 listing the owner as "Lucille W. Howe or Jim Howe. " The Benef,rcial Use Field

lvlemorandum Decision
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Report (August 23, 1989, Exhibit 5) confirmed that the condirions specified by the permit six

years earlier had been completed.

On August 14, 1988, a Notice of Claim to a Water Right for the 'sourh well,' Water

Permit 22-07280, was filed in the SRBA in the name of "Lucille W. Howe - Deceased, Jim W.

Howe and/or Catherine Rowan.'

On November !2, 7992, Robin Riiey filed with IDWR a New Properry Owner Norice of
Change of Water Ri-eht Ownership (l.{otice of Change) listing the Rileys as claimants. The Notice

of Change form asked if the change in ownership resulted"in a splitring of the water right and the

"yes' box was checked, listing water Permit 2z-o7z8o as having been split.

On November 24, 1992, IDWR sent a letter to Norman Riley indicating that Water

Permit 22-07280 had been split into 22-07280A and22-Q72808. On Decernber 2, 1992. IDWR

issued Notices of Claim to a Water Right to both the Rileys (Notice of Claim 22-O728OB) and to

Catherine Rowan (Notice of Claim 22-07Z8OA). The division of the original 10.8i cfs was

4.270 cfs to the Rileys and 6.540 cfs to Catherine Rowan.

On December 4, 1995, IDWR issued Water Right License 22-07280 in the name of Jim

Howe and Lucille Howe, both deceased. In a December 6, 1995, letter to the Rileys and

Catherine Rowan, IDWR infonned them of ttreir right to request a hearing to review the terms and

conditions for Water Ri-eht License 22-07280 before IDWR pursuanr to Idaho Code g 42-i701

A(3). Both panies filed petirions requesring a hearing.

The maner was heard on March 19, i996, before an IDWR hearing ofhcer. The offrcer

concluded that a revocation of the iicense was not appropriate at that rime. The ofhcer believed

that the ownership dispute did not undermine the authoriry of iDWR to issue the license under

Idaho Code $ 42-279, despite the fact that IDWR named two deceased persons as owners of the

iicense. :

The Rileys frled ttris Complairx for Dechratorl, Jud.gmenr Regarding Ownership of Water

Rights in the SRBA.

III. DECLARATORY JIJDGMENT STANDARDS

None of the panies have disputed the propriery of determining rhe issue of ownership of
the water right under Idaho's declaratory judgment sranrte, idaho Code g 

l$1?gl;,.31.,rrQ. See
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a/so, I.R.C.P. 57. The standard for determining jusriciabiliry in a declaratory judgment sening

has been set by the United States Supreme Courr:

The controversy must be definite and concrete, touching the legal relations of
parties having adverse le-eal interests. ft musr be a real and substantial
eontroversy admitting a specific relief through a decree of a conciusive character,
as distinguished from an opinion advising what the law would be upon a
hypothetical state of facts.

Aeta Life Insurance Comparry v. Hawonh, 300 U.S. Z27, Z4O4i (1937).

This standard has been adoited by the Idaho Supreme Courr, which held that "a

declaratory judgment must clarify and senle the legal relations and issues, and afford relief from

the uncertainry and controversy which gave rise to the action." Harris v. Cassia Counry, 106

Idaho 513, 516, 681 P.2d 988, 991 (1984). See also, State v. Rhoades,119 Idaho 594, 809 P.2d

455 (1991); Sweenq v. American Narional Bank,62Idatro 5M,115 P.2d 109 (1941). Based upon

the facts presented at triai, the standard for declaratory judgmenr has been met. It is found that

the SRBA court has jurisdiction over the parties and the subject matter of this declararory

judgment action.

ry. TIIE LEGAL RELATIONSIilPS AI\D DT,ITIES BETWEEN PARTIES

A determination of ownership of the water right requires a clear delineation of the propefly

interests, legal relationships, and duties berween the parties.

A. Jnvt Howu 's.{..ro Ceuuruvg Rowe*t's Pnoprnry Itvrenesrs IN THE Fa.n'vt

The first inqurry is to determine Jim Howe's and Catherine Rowan's interests in the Farm

when the initial application for the disputed water permit was filed on August 28, L978. The

1944 deed sets forrh Catherine Rowan's and Jim Howe's interests:

[R]emainder over in fee to her children, share and share alike, withour restriction,
the lands hereinafter describes. Provided, however, that if any of rhe children of
the said Lucille Webster Howe die without issue, then their pro rata share shall
pass to their surviving brothers and sisters, share and share alike, in fee. If any of
them die leaving issue, then their issue shall share by right of representation in fee.

(Exhibit B.)

The deed reserved a life estate in Lucille Howe. Lucille's children were deeded the Farm

in fee simple, contingent upon their dying with issue. Therefore, under the terms of the deed, Jim

Mcmorandum Dccision $'i;,,iliuilii:ii
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Howe and Catherine Rowan possessed a contingent remainder in the Farm at the time Jim filed

the water permit application.

Idaho Code $55-111 entitled Suspension of Power of Alienation states:

The absolute power of alienation of real properry cannot be suspended by any
limitation or condition whatever, for a longer period that during the continuance
of the lives of the persons in being at the creation of the limitation or condirion, and
25 years thereafter . . .; no tn-lst heretofore or hereafter created, either testamentary
or inter vivos, shall be declared void, but shall be so construed as to eliminate parts
violating the above provisions, and in such a way that the testators or tnrstors
wishes are carried out to the greatest extent permitted by this act.

Here, the deed expressly sates that the extent of Luciile's children's interest in the Farm

is contingent upon whether or not the child dies with issue. This condition is subject to the

limitations provided for by Idaho Code $ 55-1i 1. If the contingency provided for by the grantor

could exist beyond the statutory period provided by Idaho Code $ 55-111, the contingency must

be stnrck.

Any valid limitation or condition within a gift must occur or faii within 25 years of a life

in being at the time of creation of the restriction. Idaho Code $ 55-11 1. The gift from the grantor

to the "chiidren of Lucille Howe" is a class gift. A class gift is a gift of "aggregate sum to a

body of persons uncertain in number at the time of the gift, to be ascerrained at a funrre time, who

are all to take in equal or some other definite proportions; share of each being dependant for its

uitimate ztmount upon the ultimate number.' Hepburn v. Winthrop, 83 F.2d 566, 570,65 App.

D.C. 309 (1936). At the time of the creation of the deed, the ultimate number of Luciile's

chiidren with issue was indeterminable. Because there may have been unborn members of the

class at the time of creation, the unborn member of the class cannot be considered a life in being

for the purposes of idaho Code $ 55-111. At common law, a gift to a single class member in

violation of the rule against perpetuities voided the gift for the entire class. See for example,

Betchard v. lverson,2I2P.2d783,786,35 Wash. 2d344 (1949). Because no member of rhe

class of llciile's children can be used as a measuring life. the only measurin-s life named within

the gift is that of Lucille Howe.

Idaho Code $ 55-111 states that the absoiute power of alienation cannot be suspended by

any limiution or condition for a period longer than the duration of the lives of persons in being

$sAf',ihtfrn
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at the time of the creation of the condition and 25 years thereafrer. Since, Lucille Howe is

necessarily the measuring life, the contingency stated in the deed rhust be def,rnitively senled

within 25 years after Lucille Howe's death to be valid. The gift's contingency rhat Lucille's

chiidren must die with issue in order to take would not necessariiy vest within 25 years of

Luciile's death. The contingency in the gift is in violation of Idaho Code $ 55-111.

Idaho Code $ 55-111 provides lhat "no tnlst he-retofore or hereafter created, wherher

testamentary or inter vivos, shall be declared void, but shall be so construed as to eliminate parts

violating the aboveprovision, and in such a way that the.[testators] wishes are can-ied outto the

greatest extent permined by this act.' Therefore, the contingency conrained in the deed is

severable from the gift. Severing the contingency from the deed resuits in Catherine Rowan and

Jim Howe owning a fully vested and indefeasible future interest in Lucille Howe's life estate at

the time Jim Howe applied for Water Permit 22-07280.

B. Trrr LPCrr RSTITTOXSHIP BETwEEN CATI{ERr,\E RowA,N A"\D JnT Howe
CnsA,TEo By ug Snanro Lxrunrsr N TrrE F.r.wr

During Lucille's lifedme, legal duties existed benreen Jim Howe and Catherine Rowan

based on their co-ownership of the vested remainder interest in the Farm.

Idaho Code $ 55-104 states that *[e]very interest created in favor of several persons in their

own right is an interest in common, unless acquired by them in pannership, joint interest, or as

communiry properry." In Idaho there is a rebunable presumprion favoring tenants in common,

with no right of survivorship. Powell v. Powell,22Idaho 531 (1912). The record contains no

evidence thar the interest in the Farm was anything other than a tenancy in common.

Tenants in common are entitled to the use, benefit, and possession of the cofirmon

properry, provided they do not exclude their cotenant from a like use, occupancy, and benefit.

Washington Counry Inigation Dst. v. Talboy,55 Idaho 391 (1935). The same duty exiss bemeen

co-remaindermen prior to a present possessory interest. Givens v. Givens,387 S.W.zd 851

(1965); Clark v. Lindsq,25 N.E. 422 (1890). Succinctly srated, the principle is:

Where there are two remaindennen, they, in their relations with each other
concerning their respective interests in the properry given to them together, may
to a certain extent, be governed by the principles of law which govern the rights
duties, and liabilities of cotenants generally. For example, where a life estate and
remainders in two or more persons have been created in real estate, and the life

$CA[dt'"jF[.]
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terumt is still living, the coremaindermen have fiduciary relationship to each other
such that no one of them may impair the rights or interests of his coremaindermen.
If one them acquires an outstanding title, he acquires it for all, subject ro the dury
of others to conEibute to the cost of acquiring the tirle if they wish to take
advanage of it.

51 Am. Jur. 2d $ 1 (1970) (emphasis added).

Therefore, a fiduciary duty existed benveen Jim Howe and Catherine Rowan as tenants

in common owning a vested remainder interest in the Farm.

C. Ca,rrnmm Row.lx Owtrto AI\'INTEREsT IN Tr{E WATER hRIvtrT AND TrIE
LlcExse

When Jim Howe filed the application for a water permit in August 7978, he owed a

fiduciary duty to Catherine Rowan to protect her ownership interest in the Farm. Any action taken

by Jim Howe to exclude Cattrerine Rowan as a co-owner of the permit would violate that fiduciary

duty.

Plaintiffs auach great importance to the fact that Jim Howe was a lessor of the Farm when

he applied for the waterpermit. Plaintiff's Post Trial Brief at 19. They correctiy argue that

"water may be appropriated for beneficial use on land not owned by the appropriator, and this

water right becomes the properry of the appropriator.' Plaintiff's Pretrial Brief at 6. The law

shields non-owners of land (iessors) after the lessor completes development of a proposed water

right. In such instances, Idaho Code $ 42-211 establishes the procedure by which anyone who has

filed a permit application may change the place of use.

Whenever a permit has been issued pursuant to the provisions of this act, and the
permit holder desires to change the place . . . of intended use or make other
subsuntial changes in the method of diversion or proposed use or uses of warer,
he shall file an application for amendment upon forms to be furnished by the
deparcrnent of water resources to examine same and if approval thereof would not
result in the diversion and use of more water tharl ori_einally permined and rhe
rights of others u'iII not be adversely affected thereby, the direcror of the
deparrnent of water resources shall approve said applicarion. . . .

Id. (Emphasis added.)

In August i978, Jim Howe leased the Farm from Luciile; however, he was also the owner

of a vested funrre interest in the Farm aiong with Catherine Rowan. He, therefore, held two

simultaneous interests in the Farm: a leasehold and a vesrcd funrre interest in common with
l;i1",;r i't;'; i:L)
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Catherine Rowan.

Idaho water iaw, as the Plaintiffs have argued, protects a lessor pennittee by granting them

the shield of a personal properry interest in a water pennit. See, e.g., Marshall v. Niagara

Spings Orchard Co. Ltd.,22Idaho L44, L25 P. 208 (1912); Basinger v. Taylor, 30 Idaho 289,

1&t P. 522 (I9I7); Big Wood Canal Co. v. Chapman,45 Idaho 380,263 P. 45 (1927); Hardy v.

Higginson, 123 Idaho 45, 849 P.2d946 (1993). The law does not allow an owner perminee who

leases from his cotenants to use this.protection as a sword to divest the cotenants of their water

right. To allow Jim Howe to use his ieasehold to overcome Catherine Rowan's vested remainder,

which she held in common with him, would violate rwo legai principles. First, it would allow Jim

Howe to benefit from the lease, ignoring his ownership interest, by using Idaho water law as a

sword against Carherine Rowan. Secondly, it would allow him to breach the fiduciary dury of due

care, loyalry, and pnrdence owed to his vested remainder cotenant, Catherine Rowan. The law

does not allow these results.

Further, the facts of rhe case do not support the result favored by the Plaintiffs. Jim Howe

expressly acknowledged that the permit application was intended to benefrt the complete set of

farm owners, nor just himself. When he filed the application in his and Lucille's n^Ines, he did

not inrend to disavow Catherine Rowan's ownership interest nor did he breach his fiduciary dury

to her. The application forsl, Question 9(c), asked: " If the properry is owned by a person other

than the applicanr, describe the arrangement enabling the applicant to make this f,riing."

Exhibit D. This was left blank indicating that no "arrangement," lease or otherwise, was *re basis

of Jim Howe's fiiing. He filed as a co-owner, not as a lessee.

Most significantly, following panition with Catherine Rowan, Jim Howe was required by

his lenders to secure an interest in the "south well.' Jim Howe and Catherine Rowan entered in

the Correction Grant Deed (Exhibit R) reflecting Jim Howe's clear, unambiguous agreement and

understanding thar rhe permined interest in the "south well" was shared with Catherine Rowan.

That shared inreresr, as reflected in the Correction Grant Deed, served as the basis of Jim Howe's

securing f,rnancing and is consistent with his fiduciary dury to Catherine Rowan.

The evidence in this case demonstrates that the Rileys knew their interest in the permit was

shared wi*r Catherine Rowan. Evan after having recorded the Bill of Sale from Jim Howe which

purporred, ro convey the perrnit, Robin Riley Frled a New Properry Owner Notice of Change of
$*A ruru fl[,}
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Water Right Ownership with IDWR. (Ex-hibit 2.) Where the form asks if the change in ownership

results in a splining of the right (into two or more rights), ir is marked "yes. " Robin Riley was

correct in her statement to IDWR. Her position in this action has since changed.

The actions of Jim Howe, his application for the permit, his use of the permined right to

provide water for the Farm, his agreement to partition the Farm wirh Catherine Rowan, and his

later acquisition of a one-half interest in Carherine Rowan's "sourh weil," all reflect that Jim

Howe understood and intended that he took an interest in the permir as an co-owner of land with

Catherine Rowan, not as a lessor of the land. Any action otherwise would have breached his

fiduciary duty to his sister. The only interest Jim Howe had in the permit was as an owner and

was identicai to that of Catherine Rowan. At Lucille's death, Jim Howe and Catherine Rowan

trecame co-owners of the permit. To rule otherwise wouid allow Jim Howe, a co-owner, to strip

water from his cotenant's Catherine Rowan, one-half of the Farm. Idaho Water law does not

permit such a result.

V. WATER PERMIT 22.07280 BECA]VIE A LICENSE BY OPERATION OF LAW
DIIE TO ID\4IR'S FAILIIRE TO MEET ITS STATUTORY DUTY

The failure of IDWR to perform its stanrtory dury to issue the license in a reasonable time

requires the finding that Water Permit 22-07280 became a license b1' operation of law.

Following is a chronology of IDWR's acdon on Water Perrrir 22-07280:

August 28, 1978 Application for Permir filed in rlg nrmg5 of Lucille W. Howe
and/or Jim W. Howe (Exhibit D). pen:rir approved by IDWR.

February 7, 1983 Proof of Beneficial Use submined ro IDWR in rhe name of
Jim Howe (Exhibir I).

August 23, 1989 IDWR Beneficial Use Field Repon prepared (Ex.hibir 5).

December 4, 1995 Water License 22-07280 isued ro Jim W. Howe and Lucille W.
Howe, borh deceased (Exhibir KK).

The record establishes that Jim Howe timely filed proof of beneficial use under Water

Permit 22'07280 on February 7, 1983. IDWR then had a srarurory dury ro examine various

aspec6 of rhe submission. i.C. g 42-217. The legislatively mandared examination was not issued

until August 23, 1989 (IDWR Beneficial Use Field Report - Exhibir 5); over six years after

Howe's submission.

Mcmorandum Dccision
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IDWR has a duty to timely issue licenses following proper application, permining, proof

of beneficial use, and departrnent examination.

Upon receipt by the deparrrnent of water resources of all the evidence in relation
to such ftnal proof, it shall be the duty of the department to carefully examine
the same, and if the department is satisfied that the law has been fully complied
with and that the water is being used at the place claimed and for the purpose for
which it was originally intended, the departrnent shall issue to such user or users
a license confirming such use.

I.C. $ 42-ZL9(I) (emphasis added).

In this case, IDWR issued the license on Decemb er 4, !995;12 years and 10 months after

the submission of proof of beneficial use and 6 years and 4 four months after IDWR completed

its tardy Beneficial Use Field Report. Where the legislature has placed the dury on IDWR to

examine and issue licenses, a delay of 12 years and 10 months constitutes a breach of that dury.

IDWR's breach of dury in issuing the license for this right caused the right to remain in

a state of iegal limbo. By holding the right in the permining process, IDWR denied it the statutory

recognition and benefits conveyed to licerued rights under Idaho Code $ A.-220. IDWR's failure

to timely exercise its dury len the permined water right as a personal properry interest, thereby

denying it the real property right status to which it was legally entitled. Had IDWR met its duty,

the ownership dispute may never have ripened because a license would have issued and become

appunenant to the land. This dispute has spawned lawsuits in Madison Counry and the SRBA and

an administrative proceeding before IDWR. Had iDWR fulfiiled its satutory obligation, none of

these actions, with their substantial expense, would likely have been filed.

IDWR's breach of its duty to issue licenses in a timely manner takes on constitutional

dimensions as well. The Idaho Corstitution holds inviolate the right to appropriate water. Ioetro

CoNsr. art. 15 $ 3. The lengthy delay in issuing this license denied the water users their

constirutional right to appropriate water. By leaving the right in the nrlnerable permit status, it

is not accorded the starutory recognition of a fully protected water right, as it would be when

licensed.

The record in this case reflects that significant delays in issuing licenses is IDWR's usual

practice statewide. This inanention to a legislatively mandated dury requires the court to rule that

Water Permit 22-07280 is deemed to have become a license on February 7, 1983, the date Jim

t$tiArtI'iiitr
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Howe submined proof of beneficial use. IDWR's examination and report issued six years later

found the use was lawfully established and the license, issued 12 years and 10 months later, issued

on the exact terns of the permit. Therefore, where a license issued is consistent with the tenns

of the permit application, the permit, and IDWR's examination and where IDWR has breached

its duty to timely iicense the water right, this court deems the license to be effective and in force

as of the date proof of beneficial use was submitted. .:

The effect of this ruling is that the right in dispute became a licensed real properry right

as of February 7, 1983. At Lucille Howe's dea*i in October 1983, the owners of Water

License 2247280 becane James Howe and Catherine Rowan. Therefore, after February 7,1983,

no permit existed as a personal properry interest in water beionging ro James Howe which could

have been soid or bequeathed to the Rileys.

The license, effective February 7, 1983, was a real properry interest which was part of the

lanri. Its ownership was transferred by the various deeds between Jim Howe and Catherine

Rowan. The current status of the license is governed by the Correcrion Grant Deed (Exhibir R)

conveying a one-half interest in the water from the "south well' to Jim Howe, which has passed

to the Rileys.

VI. CONCLUSION

Catherine Rowan o\ ns a licerued (I-icense 2247280) one-haif interest in the "south well.'

The Rileys own a licensed (I-icense 22-07280) one-half interest in the "south well."

The gift by deed, reserving a life estate in Lucille W Howe, created a co-tenency berween

Jim Howe and Catherine Rowan as vested remaindermen. Jim Howe's application for a water

permit (22-07280) estabiished in Catherine Rowan an interest in the permined water. Jim Howe

did not breach his fiduciary duty to her by taking action agairst his cotenant sister to strip her of

her righrful interest. Catherine Rowan held the same ownership interest in Waer Permit 2247280

as Jim Howe.

It is also held that Water Permit 22-07280 became a license by operation of law on

February 7, 1983. IDWR's failure to carry out its legislatively mandated dury to examine and

iicense water rights following submission of proof of beneficial use requires this result.

Therefore, the license became effective prior to Lucille Howe's death. When Luciile died in
$3t;,+r-icf{k"1,)
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O.,oU", 1983, the properry and Water License 22-O728|vested in Jim Howe and Catherine

Rowan as cotenants. The license followed the conveyances benyeen Jim Howe and Carherine

Rowan resulting in a one-half ownership interest now in Carherine Rowan and rhe Rileys.

VII. ORDER

Based on this decision, IT IS ORDERED that the Idaho Departnrent of Water Resources

examine Water License 2247280 and issue separate licenses to Catherine Rowan and Norman and

Robin Riley, husband and wife, .o*ir,.n with the Correction Granr Deed (Exhibit R) and ia

examination. These licenses shell issue and be fileO with this court oo or before October L, Igg7.

IT IS SO ORDERED.

DATED August 28,1997

DANIEL C UTT, JR.
Presiding Judge
Snake River Basin Adjudication

$ffANr\Jfir}
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I cenify thar a tnre and correct copy of the MEMORAI{DLM DECISION was mailed on
August 28, 1997 , with sufficient fust+lass postage to the following:
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PO Box 51630
Idaho Falls, ID 83405-1630

t{
I

Roger D. Ling
Ling, Nieisen & Robinson
PO Box 396
Rupen, ID 83350

Gregory W. Moeller
Rigby, Thatcher, Andnrs, Rigby,
Kam & Moeller
PO Box 250
Rexburg, ID 83440-0250

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Norm Young
IDWR
PO Box 83720
Boise, ID 83720-0098

Courtesy copy to:

Hon. James C. Herndon
District Judge, 7th Judicial District
PO Box 7i7
Blackfoot, ID 83221

Memorandum Dccision
G:V-AWCLERK\RILEY.MD
Snan

/\

ffi#AF\ihiffit

sEP 0 g 2005

Clerk
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Priority: June 2?, L978

IRRIGATION

tocAlroil QF POIMr(st OP DMRSIOils

State ofldaho
Department of Water Resou rces

flATER RrGHT NO. 22-0?280',6'r

Maximum Divereion Rate:
Maximum Diverslon Volume:

PRI}TARY SERVICE LAND
AgREq ACRES
24 NESE 24
25 swN!{ 40
40 s9rsr{ 11

P-ERrOp OF U,$E RtTE_pF pTVEI,SION ANNUN. VOLIIE

O4l1 to tO/31 4,?7 cFs *

SWSI'I , Sec. 11r'Townehip 05N, Range 4OE
MADISON County

Water Right License

4.77 cFs
*

Thle ie to certify, that NORMAN RILEY
ROBIN RILEY

1523 w 3400 s
REXBURG ID 83440 hae complled with the terms and condltlone

of the permit, lssued pursuant to Application for Permit dated June 27, 19?8i and
hag submitted Proof of Beneficial Use on February ?, 1983. An examination indicatee
that the workg have a diversion capacity of 9.530 cfe of q,ater from a cRotllDvlAIER
source, and a water right has been establlehed as follows:.

AENEFICTAIJ USE

PLACE OF usE!
I!{N RGE SEC
05N 40E 10

11

PI4CE oF USBi
T9IN RGE SEC
osN 408 2

3

IRRIGATION

SENE
SENW

NWSW

ACRES
sEsE 5.5
NESW 27
sBsw 10

LEF.P
54. s

153

207.5

ACRES TOTAL

103. s
55

159.5

Total acres irrigated as primary right:

IRRIGATION SUPPLEMENTAT SERVICE LAND
AqR-ES ACRES

Lor 4(swNvf) 30 NESW 9
swsw 14.5 sEsw 10

Lot 1( SENE', 22 NESE 25

N9|SW 40

SESE 9

*1

2.

3.

Total acres irrigated eupplemental to Rtght 22-O2223t

qoNDTTIONS OF APPROVAL eND REMAnKg

The annual volume allowed to be diverted under thla right shall
not exceed 727.0 af per year for the primary service lands and
559.0 af per year when combined with Righl 22-02223 for the
aupplemental service lande.
Thts right when combined with all other rights shall provlde no
mor€ than O.02 cfs per acre nor more than 3.5 afa pet acre at the
field headgate for lrrigation of the lands above.
The iesuance of this right does not grant any right-of-way
or easement across the land of another.

MICFOFILMED

$tAl,iNH

$F$' n$ 2

- -,. r 'rh
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PAGE 2

State ofldaho
Department of Water Resources

Water Right License
I|ATER RiGHT NO. 22-O728OB

CONDITTONS OF APPROVAI, AND REM.ARKS

4 After epeclflc notlficatlon by the department, the rlght holder
shall tnstall a suitable measuring device or ehall enter into an
agreement with the department to eEtimate the amount of water
diverting ueing povrer recordg and shall annually report the
information to the department.
fgeuance of this license does not designate ownership of the
irrlgation aystem, or any part thereof, to any person nor does it
in any way designate those who control the lrrigatlon system.

5

This llcenee ls issued pureuant to the provisLons of Sectlon 42-219, Idaho Code.
The water right confirmed by this license is subject to all prior vrater pights
and shall be adminletered in accordance with fdaho law and ap_pllca_ble ru{ea of
the. D€partment of llater Reeources. Signed and eeated fhLe 3OT{aay of
tU oue-q gtr>a , n7 8.

ActinglorKAnr" J' DRE Direct

Fji-:"r-qff;"d'*,,

s[Pr,$r$
hAlCn-

0Ec 3 0 1998
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STATE OF IOAHO
D€PARTMENT OF WATER RESOURCES

BETIEFICIAL USE FIELD REPORT

Fsr6ltt
G,/8

A. SEN$RAL IITTFORMATION

1. Onrner:

Current Addrou*:

2. Aecompanied by:

Address:

n

B. SVERLAP REVIENI

1. Orher witsr right$ with sama place of us*:

EXAM. OATE:

R3:?*** ".**
3%*acaT

,J€:.t-**ae.* t.3fr2
'&s6* * SA"3

Psrffiit No"

Phone No.

Phons llo.

9
,t\
*'rfb
I
c
t

!

"t2 *?22 2 "frra*)3

F Copies A$6chad

3. Orher wst€r righis with *ame point o{ diversion:

il Copies Attached fi Copies of Fiald Exam's Attschad

C. SYSTEM DESCRIPTION

1, Dlvorrion $yfiem Oiagram: lndicare all major component$ and distance$ betwesn componsnt$. lndicate weir
sire/ditsh eieelpipn i.d. as applicuble. il Alternativ* diagram sttach$d

".d
dw*

** gtf*'*' *#t
?h&.r

f,t4ert

0
1t,

a/.

9,G:.

!'

\6q$'*
,'Na

t6\ul
+b*

.'11
,

*
1v\b h4

f
rJA
\niar-u l-

*St$u* -*r-- 6$it

tL.'"
3'

\il*; ,

{
Sttt-

{.

v{ltd

tw*. i&d

#*r
Soals: I # t1]^fJ.'Jt

&eee{
&*lr

of U.$.G.$. Ouadrangle Attached ffi/Asrial.Fhoto Artached Qfn !1Lttiil
morel,Showing locntion{e} of peint{s} ol diversion and {requirad for ir3igation of t 0 acre* sr

. .pfacc{*} of use (requiredl,
[3'Photo of Oivarsion and $ystem Attached

{r*quirad for all but single housohold domestic groundwater, f,nd stoskwatsr. ' :..

2.

sHP s $ z$05

$orr T{
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RE.EXAMINATION FIELD REPORT

A. GENERAL INFORMATION Permit No 22^O128o
B. MEASUREMENTS: Date: tu Nov t

Note: Measurements taken with 2 different diameter tapes & thickness mikes

North Well #1: o.d. = 1 1 .85O" . 12.050" Thickness = O.110" - 0.1 13.
South Well #2:

North mainline:
o.d. = 14.OOO" - 14.040" Thickness = 0.102" - 0.105"

South mainline:
o.d. = 15.990" - 16.025" Thickness = O.136' - 0.139"

C. FLOW CALCULATIONS:
i.d. = Io.d.l - t2(Tll i.d. = inside diameter 

\

o.d. = outside diameter

oc,, = (i.d,)a(vlr)(cl + 44s.8 sp./.fsT 
= *,i"inl!fl?ii,,", 

pressure inches Hro
C = Annubar Constant

C for 12" = 3.99
C for 14"-16" = 4.O1

Assumptions: o.d. = maximum measured outside diameter
T = minimum tneasured thickness
H = use differential pressure measured original exam {O-2g.B7l

NORTH #1 WELL: l.zt.eL2-osicl-[e1o.toi.ll.8go H= tZ.q' C. 3.11
?

11.83 l?,q .q 6 =foa5.56? ':4+8.8

(bce. = 4.4t1 .f" = 4.47 "ft
SOUTH #2 WELL:

North Mainline:

13,

t.t.o$o eCo. to

+ zt+8. :l ? 27+ + 4+e.8 m

t,
.83r t 4,O1

South Mainline: d:l' rL

= 3,7 e 3,71

, oz;1 6o.rscil = 15..753 H zL.1 C= totI

1
t5 4.ot " 251 ,117 + 449

=57 = 5.74I
TOTAL CALCULATED FLOW RATE:

D. AUTHENTICATION:

f.63 fio S u,*/

C drrsol
MICROFILMEO

0EC I 0 $gB

" l4oo

sLp CI s t$$5

frE
Field Examiner's Name

4.
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STATE OF IDAHO,IN AND FOR THE COIINTY OF TWIN FALLS

In Re SRBA SRBA Assigned Case 94-00012

Case No. 39576

F,'l

i:.r.) |
- -,1i

-! l"r

t!5

NORMAN RILEY and ROBIN
RILEY, husband and wife,

ORDER ADOPTINC SPECIAT MASTER'S REPORT AND RECOMMENDATION
\\SRBALSYS l\Ordcn Pcnding94{00 12.fu ley v. Rowan.MRR.doc
bd printcd 03n8/00 2:53 PM

ORDER ADOPTING SPECIAL
MASTER'S REPORT AI{D
RECOMMENDATION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs,

v.

CATIIERINE ROWAN,

Defendant

On July 20, 1999, Special Master Bilyeu issued a Special Master's Report and

Recommendation in the above-captioned case, pertaining to water right license numbers

;,"22-07280/'. o party filed a Motion to Alter or Amend the Special

Master's findings.

Pursuant to I.RC.P. 53(e)(2) and ^SRB/ Administrative Order -1, Section 13{ tlfs

Court has reviewed the Findings of Fact and Conclusions oflaw contained in the Special

Master's Report, finds them to be consistent with the Supreme Court's decision in Riley i

v. Rowan,l3l Idaho 831,965 P.2d 191 (1998) and wholly adoptsthem as its own.

sffAfiit\ffit]

sEP 0 s z$trs

Page I of2



rl

THEREFORE IT IS ORDERED that the ownership and elements of the subject

water rights, as found by the Special Master, are hereby binding on the parties to the

above-captioned case. 
1

Recommendations for water right license numbers 22-07 280 L and 22-Q72808

will be included in the Director's Report for Irrigation and Other Water Rights for

Basin 22whenit is filed with the Court. At that time, the objection period for

22-O7280Aand22-07280B s/ill commence. Although the parties to the above-captioned

case (and their successors) are bound by the Special Master's Report and

Recommendation, other parties to the SRBA will be afforded the opportunity to file

objections at that time.

IT IS SO ORDERED:

DArED: MARCH 21rroo

BARRY
Administrative District Judge and
Presiding ludge of the
Snake River Basin Adjudication

I The Idaho Supreme Court's decision inRiley holds that the Rileys and Rowan were each entitled to a
one-half interest in water license no.2247280. IDW& in attempting to comply with the directive, was
unable to affect an exact one-half division of all the elements of the license. The result is that a portion of
the place of use for the license issued to Rowan is on the Rileys' property, and a portion of the place of use

for the license issued to the Rileys is on Rowan's properly. Although the Rileys and Rowan are bound by
the Supreme Court's decisioru other parties to the SRBA, as well as the SRBA Courg are not. At issue in
Riley was the interpretation of a private agreement between the Rileys' predecessor in title and Rowan.
Because other parties to the adjudication are not bound by the private ageement, then neither IDWR or the

SRBA Court arc bound by the private agreement as it relates to other claimans. Claimants cannot
circumvent the application of ldaho's permit and adjudication statutes simply by entering into a private

agreement.

il

ORDER A-DOPTINC SPECIAL MASTER'S REPORT A].ID RECOMMENDATION
\SRBA\SYS l\Ordcrs Pcnding94-000l2.Riley v. Rowan. MRR.doc
bd prinl,cd 032U00 2:53 PM

$ffiddqfrdtr#

sEP 0 s 2$s5



ri

CERTIFICATE OF MAILING

I hereby certiry that tnre and correct copies of ORDER ADOPTING SPECIAL
MASTER'S REPORT AND RECOMMENDATION were mailed on March 29,2000,
with sufficient first-class postage to the following:

IDWR Document Depository
PO Box 83720
Boise,ID 83270-0098

Gregory Moeller
Rigby Thatcher Andrus Rigby

Kam & Moeller
PO Box 250
Rexburg, ID 83440-0250

Steven Parry
Anderson Nelson Hall & Smith
PO Box 51630
Idaho Falls, ID 83405-1620

,b^ "/_,Deputy Clerk of the Court

$#Af,vf{tr0

sEp 0 $ 2fi05CERTIFICATE OF MAILING
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Oepeflmenl ol Wator Reoouces

ORDER SETUNG MANDATORY SETTLEMENT
CONFERENCE. EXHIBIT AND WITNESS
DISCLOSURE. AND HEARING
4t6t99

h*f ''L tr''

t//{
lr'

i: l'j .r: -6 Fil j, 12 4..
I

r. .r :...r'r .' -..-.r r'tT.-^__ iL:r/ !:\ ., i ' 'f I _\.r.....l
r,-.,,.:i-., l, ,-,r r \i;..i,,\
i -- l :- "4, 

':\ 
irr...;;:.r r-,*..,-,i., i,,;JA;-1 l

IN TIIE DISTRICT COTIRT OF TIIE FIFTH JIJDICIAL DISTRICT OF TIIE
STATE oF IDAHO, IN AND FoR TIIE COIJNTY oF TWIN FALLS

V,^;,, v1/ f{uf
In Re SRBA Companion Case: 94-00012

Case No. 39576 ORDER SETTING MANDATORY
SETTLEMENT CONFERENCE,
DGIIBIT A,I\D WITNESS
DISCLOSIJRE, AND IIEARING

A status conference was held April 6, L999. The parties agreed to attend a mandatory

settlement conference, and to disclose exhibit and witness lists. The Court orders a Mandatory

Settlement Conference for water rights 22-07280A and22-072808. The Senlement Conference

shall proceed before a Settlement Moderator for the purpose of helping the parties work on

senling their differences before hearing.

IT IS ORDERED that this case shall proceed with a Senlement Conference before

Settlement Moderator Friu X. Haemmerle. Parties and their attorney of record must be

personally present at the settlement conference. No one may attend by proxy or by telephone.

Each parry is required to be present with the individual(s) possessing full seriemenr authoriry on

every aspect of this case. Failure to attend or attendance without settlement authority may

result in sanctions by the court.

The following deadlines shall apply to this case:

5112/99 9:00 am Settlement Conference
Location: Madison County Courthouse

134 East Main
Rexburg, Idaho

5ll2l99 9:00 am Disclosure of Intent to Call Witnesses

r3C/1,fl\jf{HL)

$Hp $ $ ?$ils

)
)
)
)
)

Page I



Fl

5ll4/99 5:00 pm Deadline to: Exchange Exhibit and Witness Lists, File with
the Court, and provide copies to IDWR.

5l2ll99 10:00 am Ilearing
Location: Madison County Courthouse

134 East Main
Rexburg, Idaho

DATEDApTiI b,:Sisl.

Master
Snake River Basin Adjudication

,. 
CERTIFICATE OF MAILING

I certify that a true and correct copy of ORDER SETTING MANDATORY
SETTLEMENT CONFERENCE, E)CIIBIT AND WITNESS DISCLOSURE, AND HEARING
was mailed on April b, t999, with sufficient first-class postage prepaid to the following:

Director of IDWR
PO Box 83720
Boise, ID 83720-0098

Gregory Moeller
Rigby Thatcher Andrus Rigby

Kam & Moeller .

Po Box 250
Rexburg, ID 83440-0250

Steven Parry
Anderson Nelson Hall Smith
PO Box 51630
Idaho Falls, ID 83405-1630

ORDER SETTING MANDATORY SETTLEMENT
CONFERENCE. EXHEIT AND WTTNESS
DISCLOSURE, AND HETRING
4t6t99

1i

Pzge2



I certify that a tme and correct copy of ORDER SETTING MANDATORY
SETTLEMENT CONFERENCE, E)GIIBIT AND WITNESS DISCLOSURE, AND HEARING
was mailed on April b, Iggg, with sufficient frst-class postage prepaid to the following:

.t

5ll4l99 5:00 pm

5l2ll99 10:00 am

DATEDApTiI b,lIlSS

Director of IDWR
PO Box 83720
Boise, ID 83720-0098

Gregory Moeller
Rigby Thatcher Andrus Rigby

Kam & Moeller .

Po Box 250
Rexburg, ID 83440-0250

Steven Parry
Anderson Nelson Hall Smith
PO Box 51630
Idaho Falls, ID 83405-1630

ORDER SETTING MANDATORY SETTLEMENT
CONFERENCE, EXHIBTT AND WTTNESS
DISCLOSURE, AND HEARING
4t6t99

-t

Deadline to: Exchange Exhibit and Witness Lists, File with
the Court, and provide copies to IDWR.

Ilearing
Location: Madison County Courthouse

134 East Main
Rexburg, Idaho

Master
Snake River Basin Adjudication

CERTIFICATE OF MAILING

$cANh!bi)

sEP 0 I 2005
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t State of ldair.rl i

DEPARTMENT OF WATER RESOURCE

Fa57*n

H*7.,
hl.v

9,o^ -f/E
?V h* ^'tr'

L30L North Orchard Street, P.O. BOX 83720, Boise,Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BAT'T
GOVERNOR

KARL J. DREHER
DIRECTOR

(First Class Mail)

CATI{ERINE ROWAN
843 THREE FOUNTAINS DR
SALT LAKE CITY, UT 84107

(First Class Mail)

RE: water Right Nos.22-07280A & 22-072808 -- CERTIFICATE oF SERVICE

Dear Interested Parties:

Pursuant to the SRBA District Court's Order Denying Stay and Amendment to Court's Order to
IDIIR Re: Issuance of License dated September 30, 1997,I have enclosed Director's Reports
pursuant to Idaho Code $42-1411 recommending the elements of right nos. 22-O7ZB0A&,ZZ-
072808 in the SRBA. I have also enclosed for your review color copies of IDWR's Geographic
Information System analysis of the irrigated acreage for the rights in question.

Pursuant to the Court's Order you have 30 days in which to file objections to either or both of the
water rights recommended in these reports. Therefore, objections must be filed by January 14,
1998. You have 14 days from the end of the objection period to file responses to any objections to
the Director's Reports. Therefore, responses must be filed by Januara 28, 199g.

If you have any questions about these recommendations, please feel free to contact me at (20q)
327-7929.

Sincerely,

David R. Tuthill, Jr., P.E.
Chief Adjudication Bureau

Enclosures SRBA Director's Reports for water Rights Nos. 22-07280A and22-07290B
color copies of GIS shape Files of Irrigated parcels for Rowan and Riley

Gregory W. Moeller, Steven R. Parry
Honorable Daniel C. Hurlbutt

December 12,1997

NORMAN AND ROBIN RILEY
1623 W 3400 S
RE)GURG ID 83440

RECEIVED
,,:.C 2 2 l9g7

Dcp'nmE[!|J#fr'3Jrff**'

$SArur,JED
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AJ5855NP IDAHO DEPARTI.IENT OF WATER RESOURCES

RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAL'

DATE:

PAGE:

DEC-12-1997

A-2

RIGHTS FROII{: SOURCE: GROUNDWATER

RIGHT NUMBER:

NAME & ADDRESS:

SOURCE

OUANT I TY

PRIORITY DATE:

POINT 0F DIVERSIoN: T05N R40E 511

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE

IRRIGATION

PLACE OF USE:

22-072808

NORMAN RILEY

ROBIN RILEY

1523 H 34005

REXBURG ID 83440

GROUNDLJATER

4.59 cFs

USE OF THIS RIGHT I',ITH RIGHT NO. 22.02223 IS LIIi,IITED To A

TOTAL COMBINED ANNUAL DIVERSION VOLUI'IIE OF 1540 AF.

06/27/1978

sHst,

Llithin MADISON County
Lot 4 (swNLl)27

sEsLJ 26

Lot 1 (SENE)Z1

NENE 25

NEN!' 32

NESI.' 12

Llithin MADISoN County

IRRIGATION

T05N R40E S02

s03

s10

sl1

PERIOD OF USE

Irrigation Season

NESt.l 9

NESE 24

SENE 24

Nt.,Ni' 40

Nt,Stl 19

QUANT I TY

4.59 cFs

NLTSIJ 39

sEsE 24

NESE 12

siJNH 40

SUSH 40

SENL' 26

440 ACRES TOTAL

USE OF THIS RIGHT L,ITH RIGHT NO. ?2-02223 IS LIMITED TO THE

IRRIGATION OF A COMBINED TOTAL OF 440 ACRES IN A SINGLE

IRRIGATION SEASON.

EXPLANATORY MATERIAL: EASIS 0F CLAIM - LICENSE

Stlr{fV;,**r_"

sEp 0 I ?$$5
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HAfi 2 r r9$g

Depadment of Waler Reiourucc

IN THE DISTRICT COURT OF TIIE FIFTE JUDICIAL DISTRICT OF TIIE

STAIE OF IDAIIO, IN Al.lD FOR TIm COUNTY OF TWIN FALIS

In Re SRBA # Subcase 22-07280 B

(Inscrr wacr dght nu$cr)

Case No. 39576
STANDARD FORM 1

OEIECTION

Please fill in the following information:

ffi NAME AIYD ADDRESS OF PERSON OBTECTING

Name: Catherine Rowan

Address: 843 Three Fountains Drive
Salr Lake Ciry, UT 84107

Daytime Phone: (801) 255-4s66

Name & Address of Attorney, if any:

Gregory W. Moeller

P. O. Box 250

Rexburg, ID 83440

CLAIMANT OF WATER RIGITT AS LISTED IN DIRECTOR'S REPORT

Name: Norman Riley and Robin Riley

Address: 1623 W. 3400 S.

Rexbrrrp- Tn 83440

)
)
)
)
)
)

gl

SF.l - Objection
Anended L0lrcln

s#.r:ftrFJiin

sfip €} $ ff$$s(over) Page I
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# I object to the following elements as recommended in the Director's Report. @lease

check the appropriate box(es)).

1. tr Name and Address
Should be:

2 tr Source
Should be:

3.8
5.41 CFS

4. Priority Date
Should be:

5 tr Point(s) of Diversion
Should be:

6.D Instream Flow Description
Should be:

7. tr Purpose(s) of Use
Should be

8.D Period of Year
Should be:

9 B
Adjusted along with Subcase No. 22-07280 A to treat aII 367

Place of Use acres as Rowans t'Primary Service Lands. tr See preliminary
Should be . Licenses dated December 12. L997

11. I object because:

tr This water right should not exist.

tr This water right was not recommended, but should be recommended with the elements
described above.

p: REASONS StippoRTrNG OBJECTTON(S):

P1 ees e see at tached statement (Attac and Re-Examination Field Report,

Quantity
Should be:

SF.l - Objecrion

98 ttac t llBlr

hment rlAtr)

sEP 0 g rCIfi5

dated 11 T6

s#ANhiilD
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..My Commission Expires: 7-27-2007

F*t
/

VERIFICATION (Must be Completed)

State of Idaho )

County of Madison
)ss
)

Gregory trl. Moel-Ler , duly sworn, upon oath, deposes and says:
(Nrmo of pcrson filing objcction)

That I am the party/claimant filing this objection, as defined by I.C. $$ 42-1,+0lA(1) and (O
or tbat I am the aftorrey for the party/cleimant objecting and that I have rcxd this objection, know
its contents and believe that the statements are true to the best of my knowledge.

(Siguure of pcrson filing objcction)

sryilng

Subscribed and sworn to

+o
lAB P

I{otary Public for Idaho
Residing at: , Idaho.. o u:'-

,.'-
, //./i

l////1i,, i,,rr\\

SSANNED

sEP 0 g 2005

-sF. I - Objection
Amended 10116197 Page 3



G..'

INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the Court. FAX filings will not be
accepted. You must also send a copy to all the parties listed below in the Certificate of
Mailing.

CERTIFICATE OF MAILING

I certiS that On March , L992,I mailed the original and copies of this
objection, including all attachments ,to the following persons:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
PO Box 2707
Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:

Catherine Rowan
Name:
Address: 843 Three Fountains Drive

Salt Lake City, UT 84LOl

3. Copies to

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
PO Box 44449
Boise, ID 8371L 4449

United States Department of Justice
Environment and Natnrd Resource Division
550 West Fort Street, MSC 033
Boise, D 83724

or

ssAruf{Hi)

sEP $ $ a$$5

SF.l - Objection

s behalf



Ei VERIFICA1fON (Must be Completed)

State of Idaho )

Couuty of Madison

Gregory W. Moel-ler duly sworn, upon oath, deposes and says:
(Nrmc of pcnoa filiqg objetion)

That I am th party/claimant filing this objection, as defined by I.C. $$ 42-1401A(l) and (O
or that I am the atorrey for the party/claimant objecting and that I have read this objection, know
its contents and believe that the statements arc true to the best of my knowledge.

(SiSrntrc of pcrson

Subscribed and sworn to 19

ART

Itotary Public for Idaho
1. ou:-t Residing at: Rexburg, Idaho

.My Commission Expires i 7-27-2007

)ss.
)

/.'-'
/111i,,,,,rrr\\

SF.l - Objection
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ATTACHMENT 66A''

There are two wells involved in this dispute. The North Well (Water Right No. 22-

02223) is located on Riley's property. Rowan concedes that she has no rights to this well. The

center of the controversy is the South Well (subject to Water Right Nos. 22-07280A and22-

072808) which is located on Rowan' property. Historically, approximately 575 acres have been

watered from the South Well. However, 160 acres were left off the application for permit

originally filed in 1978. The 160 acres were part of the 1988 property division and are now

covered by Permit No. 22-007 92, in the name of Catherine Rowan. These 160 acres are located

at the extreme southem tip of Rowan's property, and apparently were not considered in the

District Court's decision nor in the new licenses issued by IDWR.

Ignoring the 160 acres, historically Rowan has irrigated2g4 acres from the South Well.

Rileys have historically inigatedl2T acres from the South Well and an additional3l9 acres from

the North Well (Water Right No.22-02223). So in essence, what the SRBA District Court asked

IDWR to do, was to give Catherine one-half of the water from the South Well to irrigate het 294

acres and the Rileys one-half of the water to irrigate their 121 acres, plus water to supplement the

North Well.

When the Department issued its preliminary licenses on Decemb er 12,1997 (Exhibits

"B(1)" and "B(2)") the Department essentially did just that. The Department determined the rate

of flow to be 9.18 CFS, an amount that both parties agree is substantially too low. Then the

Department split the flow and granted Catherine Rowan the right to irrigate her 294 acres with an

annual volume of 1029 acre feet. Rileys were allowed to inigate 440 acres (121 from the South

ATTACHMENT "A''. PAGE I OF 4
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Well and 319 from the North Well) with an annual volume of 1540 acre feet, to be used in

conjunction with Water Right 22-02223 (the North Well). Although there were some substantial

issues related to quantity, Rowan believed the essential division was fair and accomplished what

the parties intended.

It is worth noting that the trial testimony established that when the farm was divided in

1988, the intent was clearly to leave both parties with sufficient water to irrigate their ground.

The preliminary licenses issued by the Department did just that by dividing the flow evenly and

applying it to the waters historically irrigated from that well.

Following Rowan's prevailing on appeal, the Departnent was again asked to issue

licenses. However, this time the Department changed its tact. The November 30, 1998 licenses

(Exhibits C(1) and C(2)) did increase the amount of flow to 9.53 CFS, essentially giving both

parties 4.77 CFS. However, rather than merely dividing the flow and allowing it to be applied to

the historically irrigated acreage, the Department went further. The Department apparently felt

that the annual volume of water should also be divided equally. As a result of this analysis,

Rowan was given 207 .5 acres of a primary right, with an annual volume of 727 acre feet. Rowan

was also given the right to irrigate 159.5 acres supplemental to the North Well (Water Right No.

22-00223). As IDWR was well aware, Rowan has no rights in the North Well and cannot use

this supplemental right. It is essentially worthless to her. Rileys were given the exact same

right, 207.5 primary acres with an annual volume of 727 acre feet and 159.5 supplemental acres,

related to their rights in the North Well.

While Rowan has no use for the supplemental acreage, Rileys obviously do. As argued

before the Court, IDWR, in attempting to exactly split this right, has created a grossly fair and

ATTACHMENT "A''. PAGE 2 OF 4
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inequitable division which results in Rowan receiving less than she needs and Rileys receiving

more than they can use on their land. For example, the Rileys are given 207.5 acres of a primary

rights, while they have historically only inigated 1,21acres from the South Well. Meanwhile,

Rowan is given 207.5 primary acres, while she has historically irrigated 294 acres from this well,

in addition to the 160 acres, which is covered by Permit No.22-00792.

As a result of the Department's decision, Rowan will lose the right to irrigate

approximately 87 acres, which have always been irrigated. When a final resolution is reached as

to the status of the south 160 acres, (Permit No. 22-00792) the Department could take an

additional 80 acres away from Catherine,leaving her once fully inigated farm, with 167 acres of

dry farm.

Such a result was clearly not intended by Judge Hurlbutt's "Memorandum Decision" of

August 28,1997. For example, in that decision Judge Hurlbutt stated:

At Lucille's death, Jim Howe and Catherine Rowan became co-owners of the

permit. To rule otherwise would allow Jim Howe, a co-owner, to strip water from
his co-tenant's, Catherine Rowan, one-half of the farm. Idaho Water Law does

not permit such a result.

Memorandum Decision, p. l0

By effectively holding that the license was appurtenant to Catherine Rowan's grounrJ, and

could not be conveyed or removed without her permission, Judge Hurlbutt is clearly indicating

that all of Catherine's ground would be irrigated. Judge Hurlbutt's decision clearly does not

support a result that would leave Rileys with more water than they can use on this ground and

Rowan with less than she needs.

In adopting the findings in the Court's Memorandum Decision, the Idaho Supreme Court

stated as follows:

ATTACHMENT "A''. PAGE 3 OF 4
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The Diskict Court held that the only interest Jim Howe had in the permit was
identical to that of Rowan; thus at the time of Lucille Howe's death, Jim Howe
and Rowan became co-owners of the permit. The evidence indicated that Jim
Howe "acknowledged that the permit application was intended to benefit the
complete set of farm owners, not just himself. When he filed the application in
his and Lucille's names, he did not intend to disavow Catherine Rowan's
ownership interest." Furthermore, both the application for the permit and notice
of claim were filed when Jim Howe was acting as manager of the farm and did not
create a separate interest in the water permit to the exclusion of Rowan. The
District Court determined that following the parties' decision to partition the
property, Jim Howe and Rowan entered into an agreement in which it was "Jim
Howe's clear, and ambiguous agreement and understanding that the permitted
interest in the 'south well' was shared with Catherine Rowan. . . ."

Riley v. Rowan. Idaho Supreme Court 1998 Opinion No. 96 (Emphasis added).

The December 12,1997 licenses allowed a flow of 9.18 CFS. Interestingly, the

November 30, 1998 licenses increased that amount substantially to 9.53 CFS. This is still is far

less than both parties believe they are entitled to. Rowan believes, and assumes that Rileys

concur, there is substantial evidence justifying a flow rate of at least9.72 CFS, with higher

amounts ranging from 10.81 CFS to over 13 CFS being possible. During settlement negotiations

between Rowan, fuleys and IDWR, IDWR produced records substantiating flow rates between

10.81 CFS and 13.0 CFS.

It is worth repeating that as a result of these new licenses, (Exhibits C(1) and C(2))

Rowan gets 87 less acres than she needs. This is not cured by giving her the right to water an

additional 159.5 supplemental acres on a North Well to which she has no rights. On the other

had, the Rileys get the right to water 86 more acres than they need from the South Well, plus the

1 59.5 supplemental acres.
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RE-EXAMINATION FIELD REPORT

A. GENERAL INFORMATION Permit No 22-0128o
B. MEASUREMENTS: Date: tU Nov tqq8

Note: Measurements taken with 2 different diameter tapes & thickness mikes

North Well #1: o.d. : 11.85O" - 12.050"
South Well #2:

North mainline:
o.d.=14.OOO"-14.040"

South mainline:
o.d. = 15.990" - 16.025"

Thickness : O.1 10" - 0.1 13"

Thickness: O.102 - 0.105"

Thickness = O.136" - 0.139"

C. FLOW CALCULATIONS:
i.d. = [o.d.]-t2(T]l

o"r, = (i.d.)'z(./Fl)(c) * 448.8 gpm/cfs

i.d. = inside diameter
o.d. : outside diameter
T = wall thickness

H = differential pressure inches H.O
C = Annubar Constant

C for 12" = 3.99
C for 14"-16" : 4.01

Assumptions: o.d. = maximum measured outside diameter
T = minimum measured thickness
H = use differential pressure measured original exam (6-29-87)

NORTH #1 WELL: i.a[.= fuZ oso]-fe 1., rrOl = n.r3o H= tZ.q C= 3.11
z

tl. t?.q 3.q

6"*, = 4,4L1JF1 = 4.4-l 4t
? 418.8 = eoa5.567 ;4+ft,.9

SOUTH #2 WELL:
North Mainline: t{.ot}o Q(o. to

ta

.83r
t

z t o

13. 8=( ? z7+ + 4+8.8 n4

= 3.7 = 3,11

South Mainline: i.&= frc. ozfl-Lz(o. 15.75 l-t= 6,-1 C= $. o t
?

D. AUTHENTICATION:
Field Examiner's Name:

t5n 1.ot

" 5,731 = 5.7+

TOTAL CALCULATED FLOW RATE: = 4.11

+ 4+8,8. 2s7 .717 + 449

+ = l+.oods

e c/rrso,l
srP fi $ fr{;$5
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TIMORETICAL PTJMP FLOW CALCI]LATIONS
Fo:mula: Qc, = t(xp1 (8.814)(Eff)l + lLtft + (pei x 2.308)l

6RftTSYSTE!.!l N
AeaunpELons I

IIp = Name plat,e Horsepower = Wat,er Hp 3oo
nff = Efficiency (
Irtft: St,aEic Leve

pump & motor) =
1 = D)rnamic wate

o
! A

Static Water Level = 3?O ft.
Well log used is for this well

psl = 0 psi (Between well pump & booster pump)

e.r, = [ 3oo r 8.814 " o,-? ] + [ 3zo * ( O x 2.30s)J
Hp 6 Uft psi

Q.t = ttscr.qa = 37o

Q* 5.oo cfs

t

SYSTEI{: 56urrA

Name plate Horsepower Water Hp
AasumpE,Lone:

Ep 5oo
Eff = Efficiency (pump
Lift,: Static Level =

& motor) = -lo oto

Dlmamic water level
Static Water Level 3so fr.
WeII .1og used ie for this well

pei = 0 psi (BeEween well pump & booster pump)

vcfr - [s)o x 8.s14 1a O,f ] + [ :5-o * ( O x 2.30s)]
l{P cfi Lift Fi

)lcfs - o84.Qo 3so

Q"* 8. I cfs

TOTAL SYSTEM
5,oo "t + 8. S I "{r .':= t3. 8l

"$cANlf.{fr0

sEP 0 g zflfi5
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+ ( Sg x 2.308) I

TIIEORETICAL PTJMP FLOW CALCT]LATIONS
Forurula: Q.r, = t(np1 (8.814) (Eff)I +

6/a'nf
[Lift+(peix2.308)l

SYSTEI.T: N
AeeumpE,ions s

Ep = Nameplate Hp (WeIl + Booster) : WaEer Hp = 3oo+roo = 4OO
Eff = Efficiency (pump & moEor) = -lo2o
LifE: Stati c Level = Dlmamic water level

Static Water Level = 37O fr.
WelI log used is for this well

Psi = 58 osi (Measured after booster pump)

Qct =

vcfr - 24 L1.12-

x 8.814 * O.l I +
cff

5 03,Vl-

| +oo
Hp

I sto
LN psi

4.qo t'E
Q"r" = 4 ,8q7 cfs

SYSTEM: Sarr"n-t
Aeaunptioaa:

Hp = Nameplate Hp(We1] + Booster) =
Eff = Efficiency (pump C motor) =

Water Hp
7o2o

=50o.+ 356: 950

Lift: StaEic Level = D)mamic waEer level
Static Water Level = 35D ft.
Well 1

(AfEer booster pump & Avg psi of N & S Mainlines)

e"n = [ fSo x 8.814 x I as,, ( 5? x 2.308)J

Ps i= 59p

Hp

og used is for this well
si

T

Lit Psi

o.1 I
cff

+

vc6 - 5z'l 4 33 +8t".t-l : {b .1gU

Q"r, tO,7q cfs

TOTAL SYSTEM
$ -t. to,tq. "{ 15.6q41o -

SeAhir'dilt]

sHP n $ 3$il5

CAPACITY Q =
PERM|T NO. ZL*-lzgO

cfe
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Fomula: Qc, = t(ttpl (8.814) (Eff)I
SYSTEM: $ORI TT

Aseunptiorl,E s

Ep = Nameplate Hp (weII
Eff = Efficiency (pump
Lif,ts: Stati c Leve1 + 50' Draw down

llift+ (Pgix2.308)l

e.r,=[qoo x8.814ro,1 l*l+zo *
Hp c{f Ln

Dlmamic waE,er level = +b ft,.
well 1og used is for thFffi

psi = 58 psi (Measured after booster pump)

+ Booster) = Water Hp = 3Oottou = t140 h
& motor) = -7o90

1 59 x 2.308) J
psi

Q.t 4.4t cfs

Q.r, = l-ugre-l 5 53.kL z 4 'e+55

SYSTEM: Sarmr
AaaumpEiorrB s

Ep = Nameplate Hp(weII
Eff = Efficiency (pump
Lift: Stati c Irevel + 50' Draw down

Dynamic water level = 40o fr.
t,his wellWell 1og

psi = 59 psi
(After booster pump & Avg psi of N & S Mainlines)

e"r, = [ 3SO x 8.814 * O.] | * I qu) 1 54 x 2.308)]+
trp

"tr
LN

+ Booster) = water Hp = %o't 350 = 85bhb
& motor) = lOjo

used is for

psi

Qc, = 5Z+*.33 53r..1

Q.r"
q 18 cfs

TOTAL SYSTEM
= 4.+t 4, e.r g& = t4. L+

$CAitjhJr::[J

sEP 0 S 2$fi5
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RILET

RECEIVED
HAR 2 I rg9g

Dopanmloltldg Broucoc

(208) s22-3001

CLAf,VIA"YT OF W.{TER RIGHI AS LISTED n\i DIRECTOR'S REPORT

Na-e : Nonnan Rlley / Robin Rilev

Address: 1623 W. 3400 s.

s0,4f{f\'ffi*}

sFp CI $ f$fi5

IN THE DISTRICT COIJRT OF THE FIFTII JT.IDICIAL DISTRICT OF TIIE

STATE OF IDAIIO, IN AND FOR Tm COLJNTY OF TWx\i FALLS

In Re SRBA & Subcase ?z-oi2lol-
(Inscn'vucr ri ght nr:ntcr)

Case No. 39576
STfu\DARD FORI}I I.

OBIECTION
Attached to Case No. CV-94-00012

Please fill in rhe following informatiou:

Eri NAI,{E A"\D ADDRESS OF PERSON OBIECTING

Name: Robin RileY

Address: 1623 tr. 3400 s.

c T,l rlra 9,7,1,1,6

Dayrinre Phone: (208) 3s6-s873

Name & Address of A$orney, if anY:

Steven R. Parrv

P.O. Bor 51630

Idaho Falls, Idaho 83405-1630

)
)
)
)
)
)

/,.

qi

SF.l - Objcction

Rerburg, Idaho 83440
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D: I object to rhc foliowing elemeuts as reconlmended i:r the Director's Report. (Please

check the appropriate box(es)).

1. tr Name and Address
Should be:

2.n Source
Should be: - -

3 iE

4. o

5.tr

6

Quantity
Should be

s.31 CFS (4.77 + .54)

hiority Date
Shouid be:

Point(s) of Diversion
Shouldbe. -The Doint of diversicln rn? the addieie-el .5+ €FS

should be TO5N R40E 53 SUNE

Instream Flow Description
Should be:

7 . tr Rrrpose(s) of Use
Should be:

8.D Period of Year
Should be:

9 E Place of Use
ShOuld be: Same as listed Fl're (s6o E:hibits A) -

11. I object because:

tr Tb.is water right should not exist.

fl This water righr was Dot recomnended, but should be recommeuded wirh the elements

dessribed above.

F. REASONS SUPPORTTNG OBJECTION($: The reasons no thaco

objections are set forth in trLtleyrs Brief dated Februarv 15- lggq- frlart in
Subcase No. 94-00012 Yith Special Uaster Bilyeu, that Brief being incorporared

herein by th:ts reference. For convenience, a copy of pages 9-

Ettached 3s r''hl!li l.

ate



IlnK-14-UY tKl u4iUZ rn sK,-)DlSt 0uuR'l i.Ax N0, 1,J7362i21

T9ERIflCATION (lvtust be Coraplered)

duly sworn, uPon oath, deposes and says:

P, 04

F

Sate of -Fp*rr I

couuty o, kno*,rr|' ltt

FIsoq objcctioo)

That
ep'hrt I am the anorney for the partY/claimant objecdog and that I have read this objecrion, know

its conteuts and believe rhat the sta(emenn are tnrc to dte best of my knowledge

(Sigmarc ot'Pcnon tiling objccrion)

n

Subscribecl and sworn, to before me on:

Notary Prrblic

Residing at:

My Comrnission ExPires : Q- q- 1aa ?

$CAf\,,FJtrA

sEp CI g t$05

(aqomcY

SF.t - Objection
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INSTRUCTIONS FOR IVTAILING

Youmustmailtheobjecrion,totheClerkoftheCoutt.I.A'(filingswillnotbe
accepted. you musr also send . ,Opy-,o alr *re parties listed berow in the cenificate of

Mailing.

c. CERTIFICATE OF MAILING

I cenify that on J/lf . t ?i, ryg1,I rnailed the origiaal and copies of this

objecrion, including all anachmenrs, ro rhe foilowiag persoDs:

1. Origi:rat to:

Clerk of the District Court

Suake River Basin Adjudicadou
253 Third Avenue North
.P€!B€**?€+-
Twir Falls, ID 83301+Jg+ l/ta- fr/

2. one copy ro the clairnant of the water rigbt at the following address:

Name:
Address:

3. Copies to:

IDWR Document DePository

PO Box 83720
Boise, ID 83720-0098

Chief, Nanrral Resou.rces Divisioo

Office of rhe AnoroeY General

Stare of Idaho
PO Box 44419
Boise, ID 83711 44'19

Unired Srates Dqlarurrent of Jusrice

Euviron*ent *d Ntnttal Resource Divisioo

550 West Fort Sreet, MSC 033

Boise, D 83724
$cAr\!{qBis

sEP 0 g tCI$5
obj or

on Objecor's bebalf
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ACRES
swNw 0.3

NWSW 23.0

swsE 10.0

NESE 0.2

NWNE 2.0

ACRES
SENW 2.0

swsw 34.0

3

ACRES
NESW 25.0

SESW 39.0

TOTAL

EXHIBIT A

TO STANDARD FORM 1 OBJECTION

TWN RGE SEC
05N 40E 14

15

23

SESE

NENW

3.0

9.0

r33.3

3.2

1.1.0

1s0.05

NWNW 3.0

Total number of acres irrigated:

$SANI,IES

sEP 0 I 2005
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TO STA}IDARD FORM I OBJECTibN

authority; (c) are made upon unlawful procedure; (d) are not

supported by substantial evidence; or (.) are arbitrary,
capricious, or an abuse of discretion. [Citations omitted.]

Id. at577. Whetier the standard of review is set forth under the Administrative Procedures

Act (see jurisdictional discussion above) or otheruise, the fact is that the SRBA must not

lightly overturn the decisions of the Department. As set forth in the background section

above, the licenses under consideration are the result of years of review and consideration

by the Courts and the Department, and the Department has internally reviewed these issues

at the highest levels. The Department has been assisted at hearings and otheruise by the

Attorney General's office and has expended a considerable amount of time on the issues

associated with this case. Hence their decisions should be presumed correct.

The main complaint to be heard from Rowan relates to the Annual Diversion rate

and the allocation of primary service land acres and supplemental service land. These issues

have been considered and carefully analyzed by the Department, and therefore should not

be overturned by the SRBA without a compelling reason. The Department's analysis is

clearly set forth in its November 30, 1998 letter to the parties, a copy of which was sent to

the SRBA.

III. ELENIENTS OF WATER LICENSES

The Rrleys are generally in agreement with the Department's actions in issuing the

licenses. However, from the beginning of this case, the Rileys have maintained that the

ownership of the water permit must first be determined, and then the owrer or owners

thereof should have the right to seek amendments to the permit before it is licensed or in

connection with its license. The need for such amendments is made clear by the beneficial

use field report (See SRBA Trial Exhibit 5) which actually recommended at Section I.2

thereof that the underlying permit be amended to reflect the actual place of use and the

additional point of diversion. AJI the Rileys desire is a chance to seek apptopriate

amendrpents to their portion of the water right as discussed below. Because any other

permit holder would be afforded this right, the denial of this right would deny the Rileys

of important property without due process of law. The key issues now before the SRBA are

each addressed below.

S0A{t't['$fD
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A. ANNUAL DTVERSION.

The Department has properly dMded the water rights evenly between the parties by

focusing on the various aspects of the water right that are valuable. After years of litigation

and one trip to the Idaho Supreme Court, the answer is clear that Rowan owns 507o of the

subject water right and the Rileys own 507o of the subject water right. As the Rileys have

long maintained, the only way that can happen is if the Rileys own water rights on land

which they have leased from Rowan. The question before the SRBA is simply "What does

half mean?"

The parties were given every opportunity and encouragernent by the Department to

come to an agreement dividing the water rights in a way that would work best for them

both, but Rowan simply wants more than half. The Rileys have come too far and spent too

much to give up any part of their half of the water right. With the parties at an impasse, the

Department did the only logical thing it could do, and that is to divide every aspect of the

water right in half. At the prior hearing, Rowan's attorney appeared to have conceded that

the Department had "mathematically" divided the right in hall but claimed that subjective

factors should be considered. The parties by agreement could certainly consider subjective

factors favorable to their respective positions, but barring their mutual consent "half'should

mean "half," nothing more and nothing less.

Clearly the most valuable aspect of the water right are the maximum diversion rate

and the annual diversion volume, with the first representing the speed at which the water

comes out of the spigot and the later representing the size of the bucket to hold the water.

The maximum diversion rate has clearly been divided equally with each party receiving 4.77

CFS. Likewise, by equally dividing the Primary Service acres and the Supplemental Service

acres, the Department has given each party an equally sized bucket. In making that

allocation, the most useful element is the Primary Service acres as the Supplemental Service

acres are of little value to either party. Certainly the supplemental water rights given to

Rowan on Rileys' land are of little value to her unless she can move them or sell them to
the Rileys. However, the fact is, that with modern irrigation methods, the supplemental

rights owned by the Rileys on their own ground are of little value to them as well as their
primary rights on that ground are sufficient to water that ground. The licenses as issued by

$il,,\iu|{|jill

sEP 0 $ t[]tr5
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the Department carefully gave each party the same size bucket and consequently the Rileys

own some primary water rights as tenants on property owned by Rowan. That is the natural

result of an even split of the water right and the result which the Rileys have long

anticipated and predicted if the ownership was indeed 50/50.

The Department divided the water right evenly between the parties and the SRBA

should not alter that division. The Department followed the order of the SRBA as

confirmed by the Idaho Supreme Court and that portion of the licenses should stand.

B. AMENDMENT TO RILEYS' LICENSE FOR ADDITIONAL WATER.

The beneficial use field report (SRBA Trial Exhibit 5) proved that the North well

owned by the Rileys was actually producing 4.41 CFS, or .54 CFS more than the 3.87 CFS

authorized by a.separate license owned by the Rileys on that North Well (SRBA Trial

Exhibit C).Ar mentioned above, the field report recommended an amendment to the water

permit to take this additional water production into account. This was possible because the

water permit (SRBA Trial Exhibit D) was for 10.81 CFS which was more than the South

Well could actually produce. This additional .54 CFS of water was produced by the North

Well which is clearly owned by the Rileys who were farming the ground. As such, the Rileys

should have the right to amend their license so as to take this water into account, and if
necessary the water should be applied to the 160 acres South of the railroad which the

Rileys were leasing from Rowan.

C. ANIENDMENT TO RILEYS' LICENSE FOR ADDITIONAL ACRES.

The beneficial use filed report (SRBA Trial Exhibit 5, See Map #1) showed that

approximately 160 acres South of the railroad tracks was being irrigated by the Rileys. As

such, the Rileys should be able to move some of their water down to this 160 acres.

Whether the Rileys "spread" their water to all or part of this 160 acres by way of a permit

amendment or by an expansion claim off their North water license, Rowan has no claim to

have splead water to these acres. While Rowan owned the ground which was leased to the

Rileys"br their predecessor, there is a railroad track separating the property from the other

parcel and that railroad strip is owned by the railroad. The Rileys, and forrrerly their

predecessor, have sole ownership of the railroad easement and paid for the easement, the

pipe, and the installation thereof to put the water under the railroad tracks. The mainline

$.iilr*,ir*;'ii':{.}
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used to spread this water on the 160 acres is above ground and clearly belongs to the Rileys.

It would be outrageous for any court to say that Rowan applied her water through the labor

and effort of the Rileys as her tenants, across land owned by another, through pipe owned

by the Rileys and on an easement owned by the Rileys, to above-ground mainline and

through sprinklers owned by the Rileys.

If the SRBA does not resolve the issue with the 160 acres now, a clear mechanism

needs to be established for its resolution. Without notice to the Rileys, Rowan pursued and

obtained Water Permit No.22-07792 (SRBA Trial Exhibit MM). This Permit was issued

January 30, 1997, with a proposed priority date of September 4,1996, and was tied to Right

22-07280. When the Rileys discovered what had taken place during the pendenry of this

matter without any notice to them, they raised strong objection with the Department and

issued its Order Designating a Preliminary Order dated March 12, 1997, a copy of which is

attached as Exhibit A. This procedure allowed the Rileys to file their Petition for

Reconsideration In Re: Permit 22-07792 dated March 24,1997, a copy of which is attached

as Exhibit B. That Petition was placed on hold before the Department and remains this day

on hold before the Department.

The issues associated with the 160 acres obviously need to be resolved in connection

with the resolution of the other issues. Both parties will likely desire amendments to include

the 160 acres, but the facts remain that only the Rileys actually applied water to that ground,

and they did it through their pipe running through their easement. Rowan expended no

money and made no effort to develop the water on the 160 acres and therefore only the

Rileys should be allowed to expand their water to those acres. Therefore, the Rileys

specifically request that the Department be ordered to entertain their amendment in this

regard or that some other procedure be esta6lished to resolve the issues relating to the 160

acres.

,.. ry. CONCLUSION
'Based 

upon the foregoing discussion, the Rileys request the Special Master to

recommend a partial decree consistent with the licenses issued by the Department, except

that the Rileys license should first be amended to add the additional .54 CFS being

produced by the North Well and to add all or part of the 160 acres that was watered by the

RrLils,BRrEF s#Ai'dr'JrD 
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Rileys. These two revisions are consistent with the recommendations set forth in the

beneficial use field report. If no recommendation is made with regard to the 160 acres, then

the Rileys request that a procedure be established to resolve that issue as well.

RESPECTFULLY SUBMITTED this 16th day of February' 1999.

R. Parry, Attorney Rileys

n\--'.
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ATTOBNEYS

490 MEMORIAL DRIVE

POST OFFTCE BOX 51630
|DAHO FALLS, TDAHO 83405-1630

TELEPHONE (208) 522-3001

FAX (208) 523-7254

E-MAIL anhs@ida.net

W. Joe Anderson
Douglas R. Nelson
Blake G. Hall
MaMn M. Smith'
Scott R. Hall
Joel E. Tingey
Sleven R. Pany'
Brian T. Tuc*er

Of Counsel
John M. Sharp'

Eugene L Bush
(192&1986)

'Also memb€r o{ Ulah bar

FEOEIVED
HIH 2 I t999

Drprmrnt ol Water Reioutcss

March 24,1999

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
Twin Falls, Idaho 83303-2707

Re Rowan v. Riley
Case No; CV-94-00012

Dear Clerk:

Enclosed are a Standard Form 1 Objection filed on behalf of Norman Riley and one filed
on behalf of Robin Riley. Pursuant to the instructions for filing, my understanding was that
both Norman and Robin needed to file a separate objection. lnasmuch as the water right
is their community property, I felt that filing trvo objections was prudent. However. the

objections are identical.

Although not required by the objection form itsell we recognize that this objection is being
filed in the context of ongoing litigation and therefore we have provided a curtesy copy of
this objection to Greg Moeller who is Catherine Rowan's attorney.

If you need any additional information or have any questions pertaining to the Standard
Form I Objection, please do not hesitate to call. Thank you for your assistance in this
matter.

Sincerely,

nR.
SRP/lts
Enclosures

cc: Gregory W. Moeller
Norman and Robin Riley

#irAl{fl,iHD

sEP 0 g 200$
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RECEIVED

RILEY
r{AR 2 9 8gg

Depanrnent of Water Hesources

tr\ TIIE DISTRTCT COURT OF THE FTFTII JT,IDICIAL DISTRTCT OF TIIE
STATE oF rDAHo, hl AND FoR THE couNTY oF TwlN FALLS

In Re SRBA A; Subcase ?r-n-tl

t

RNR

Onscn vscr rigirr nrnrbcr)

Case No. 39576
STAT.IDARD FORN( 1

ORTECTION
Attached ro Case No. CV-94_00012

Please fiil in rhe foliowin_e inforrnation:

N^{VIE AND ADDRESS OT PERSON OBIECTING

Name: Norman Riley

Address: L623 tit. 3400 s.

Daytime Phorie: (208) 356-5873

Name & Address of Attorney, if any:

Steven R-

P.O. Box 51630

Idaho Falls, Idaho 83405-1630

ci
(20s) s22-3ool

CLAf,\fA"YT OF W.{TER RIGET AS LISTED bI DIRECTOR'S REPORT
Name: Norman Riley / notia Ril-ey

Address I 623 v- S.

tir:'Ei't,li[n

sEp 0 $ 2CI05

)
)
)
)
)
)

D.i

SF.l - Objcction

Rexburg, Idaho 83440
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rrril\ lL ev I l\1 vL.vL I tl Wl\Ul-l L/rJl vvuftl f NA I\U. IIUO I JOLL( L r, UJ

rl

D: I object ro the foliowing elements as recommended il the Director's Report. (Please

check the appropriate box(es)).

1. tr Name and Address
Should be:

2.n Source
Should be: - -

3.ts

4.n

s.E

6

Quantity
Should be:

5.31 CFS (4.tt + .54)

Priority Date
Should be:

Point(s) of Diversios
ShOUid be: The point of diversion fnr the -,rditie-al .54 €pg

should be TO5N R40E 53 SENE

Instream Flow DescriPtion
Should be:

7. tr Purpose(s) of Use
Should be:

8 Period of Year
Should be:

9.8 Place of Use
ShOUldbe: Same as listpd J.lrrcr (S-o F-b;bit A) -

11. I objecf because:

tr This water right should nor exist

n This water righr was not reconnetrded, but should be recommended with the elemens
" described above.

E. REASONS SUPPORTING OEIECTION(S): The reasons supoortine

tr

ca

objections are set forth in Rileyrs dated Fahrrrrru 16 - I qq0 f-i 1 oJ .ia

Subcase No. 94-00012 vith Special- ilaster Bilyeu, that Brief being incorporared

hereLn by this reference. For

ilttached as E-hibit B.

of pages 9-13 of the Brief are



ilnr\ ic oo f (\r u(,uL rtl JllDll ut)l uuuKl IHT NU. IZUU/JbEIZI

"t

P, 04f

{= VERIFICATION (lvfust be Completed)

)ss

, duly swom, upon oath, deposes and says:

Stare of

Counry ot fuiuanttV t

FrSOB objcctioo)

"ertharl am the anorney for the parry/claimant objecdng and tbar I have read this objecrion, know

its ConteutS and believe rhat the sta(emenc are true to rhe best of my knowledge.

(Signaurc of Pnon tiling

ut

Subscribed and sworu to before rne on:

Notaqy tubiic
Residing at:

My Cornrro.ission ExPires : ?- q- 2ao zr

SF.1 - Objection

$CAhJNtrP

sEP 0 $ 20fl5
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,)
INA NU. IZUUIJbZIZI

.t

Objector

t, u5

INSTRUCTIONS FOR IYIAILING

Youmustmaittheobjecrion,totheClerkoftheCoutl'FAI(fitingswillnotbe
accepted,, You must also send a copy to all rhe parties listed below in the cenificate of

Mailing.

g. CERTIFTC:{TE OF MAILING

I cenig thar on fLt, 
( '?{-=, t?g[,I rnailed the origiaal and copies of this

objecrion, including all ana6mints, to the foilowing Perso$:

1. Original to:

Clerk of the District Court

Snake River Basin Adjudication
253 Third Avenue North
Pe.Box?.Tgr
Twio Falls, ID 83301-77€f-

2. One copY

Name:
Address:

Vtn b €*trc55

ro the clairnant of the water right at the following address:

f L,n
3

I

3. Copies ro:

IDWR Document DePository

PO Box 83720

Boise, ID 83720'0098

CNef, Nanrral Resources Division

Office of the AnorueY Genenl

State of Idaho
PO Box 44419
Boise, ID 83711 4449

Unired Sates Depar:trrieut of Jusdce

Euvironmenr and Nanral Resource Division

550 $/est Fort Sreet, MSC 033

Boise, D 83724

SU,*\,',ii,,i;:;J

sEP 0 g 2805
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TWN RGE SEC
OsN 40E 1.4

ACRES
swNw 0.3

NWSW 23.0

swsE 10.0

NESE 0,2

NWNE 2.0

ACRES
SENW 2.0

swsw 34.0

SESE

NENW

c

ACRES
NESW 25.0

sEsw 39.0

TOTAL

150.05

)

EXHIBIT A

TO STANDARD FORM 1 OBJECTION

15

23

3.0

9.0

133.3

3.2

14.0NWNW 3.0

Total number of acres irrigated:

scAf\{ruHil
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authority; (c) are made upon unlawful procedure; (d) are notsupported by substantiai ;"id;;;;,.., (") aie, lrbitrary,Idat"'*!ifJ,'il::,il#"ffi4""#"ru'?;i:;nn:[1fi 
,li*.,,"eproceduresAct (see jurisdictional discussion above) or othenvise, the fact is that the 

'RBA 
must notlightly oveffurn the decisions of the Department. As set forth iu the background sectionabove' the licenses under consideration are the resurt of years of review and considerationby the courts and the Department, and the Department has internary reviewed these issuesat the highest levels' The Department has been assisted at hearings and othemise by theAttorney General's office and has expended a considerabre amount of time on the issuesassociated with this case' Hence their decisions shourd be presumed correct.The main complaint to be heard from Rowan relates to the Annual Diversion rateand the allocation of primary service land acres and supprementar service land. These issueshave been considered and carefu lly analyzed by the Department, and therefore shourd notbe overturned by the sRBA without a compeuing reason. The Department,s anarysis isclearly set forth in its November 30, 199g letter to ththe SRBA 

-' -v' rzzq rtrLLEr ro Lne parties, a copy Of which was sent to

III. ELEJVIENTS OF WATER LICENSES
The Rileys are generally in atirernent with the Departmenr,s ai.iions in jssuin.g h.eIicenses' However' from the beginni"' this case, the Rileys have maintained that tleownership of the water permit must first be determined, and then the owner or owrersthereof should have the right to seek amendmenb to the permit before it is Iicensed or inconnection with its license. The need for such amendments is made clear by the beneficialuse field report (see sRBA Trial Exhibit 5),which actuary recommended at section I.2thereof that the underiying permit o" ur.oo.;;;..t the actuar prace of use and theadditional point of diversion' All the Rileys desire is a chance to seek appropriateamendmenh to their portion of the water right as discus.sed berow. Because any otherpermit holder would be afforded this right, th. ;eniar of this right wourd deny the R'eys

:j.Till::::JtJj}wirhout 
due process of raw. rhe key issues now before rhe SRBA are

S$,o\llrr.**[::L,i

sHF fl $ fi$tr$
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the Department carefully gave each party the same size bucket and conseque'tly the Rileyso*n some primary water rights as tenants on property owned by Rowan. That is the naturalresult of an even split of the water right and the resurt which the Rireys have Ionganticipated and predicted if the ownership was indeed 50/50.
The Department divided the water right evenly between the parties and the 

'RBA
should not alter that division' The Department followed the order of the sRBA asconfirmed by the Idaho supreme court and that portion of the licenses shourd stand.B. AMENDMENT TO RILEYS' LICENSE FOR ADDITIONAL WATER.

The beneficial use field report (SRBA Trial Exhibit 5) proved that the North wellowned by the Rileys was actually produci ng 4.4l cFS, or .54 cFS more than the 3.g7 cFsauthorized by a separate license owned by the Rireys on that North wet (sRBA TrialExhibit c)'As mentioned above, the field report recommended an amendment to the waterpermit to take this additional water production into account. This was possibre because thewater permit (SRBA Trial Exhibit D) was for 10.g1 cFs which was more than the southwell could actually produce' This additional .54 cFS of water was produced by the Northwell which is clearly owned by the Rileys who were farming the ground. As such, the R'eysshould have the right to amend their license so as to take this water into account, and ifnecessary the water should be applied to the 160 acres south of the rairroad which theRileys were leasing from Rowan.
C. A]VIENDMENT TO RILEYS' LICENSE FOR ADDITIONAL ACRES.The beneficial use filed report (SRBA Trial Exhibit 5, see Map #1) showed thatapproximately 160 acres south of the railroad tracks was being irrigated by the Rireys. Assuch' the Rireys shourd be abre to move some of their water rc,,;u ,. ,his 160 acres.Whether the Rileys ,.spread,, 

their water to all or ne.f :f this 160 acres by , rf a pennitamendment or bv an erpansion claim :ii rireir North *"r.r,t..;; ;;n 
has ro craim tohave spread wa: rre acres. While Rowan owned the grounc .iich was leased to theRileys'br their preciecessor' there is a railroad track separating the property from the otherparcel and that railroad strip is owned by the railroad. The Rileys, and fornnerly theirpredecessor' have sole ownership of the railroad easement and paid for the easement, thepiPe' and the installation thereof to put the water under the railroad tracks. The mainrine

RILEYS'BRIEF
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used to spread this water on the 160 acres is above ground and clearly belongs to the Rileys.

It would be outrageous for any court to say that Rowan applied her water through the labor

and effort of the Rileys as her tenants, across land owned by another, through pipe owned

by the Rileys and on an easement owned by the Rileys, to above-ground mainline and

through sprinklers owned by the Rileys.

If the SRBA does not resolve the issue with the 160 acres now, a clear mechanism

needs to be established for its resolution. Without notice to the Rileys, Rowan pursued and

obtained Water Permit No. 22-07792 (SRBA Trial Exhibit MM). This Permit was issued

January 30,1997, with a proposed priority date of September 4, 1996, and was tied to Right

22-0728A. When the Rileys discovered what had taken place during the pendenry of this

rnatter without any notice to them, they raised strong objection with the Department and

issued its Order Designating a Preliminary Order dated lvlarch L2, L997, a copy of which is

attached as Exhibit A. This procedure allowed the Rileys to file their Petition for

Reconsideration In Re: Permit 22-07792 dated March 24,1997, a copy of which is attached

as Exhibit B. That Petition was placed on hold before the Department and remains this day

on hold before the Department.

The issues associated with the 160 acres obviously need to be resolved in connection

with the resolution of the other issues. Both parties will likely desire amendments to include

the 160 acres, but the facts remain that only the Rileys actually applied water to that ground,

and they did it through their pipe running through their easement. Rowan expended no

money and made no effort to develop the water on the 160 acres and therefore only the

Rileys should be allowed to expand their water to those acres. Therefore, the Rileys

specifically request that the Department be ordered to entertain their amendment in this

regard or that some other procedure be established to resolve the issues relating to the 160

acres.

)" ry. CONCLUSION
'Based 

upon the foregoing discussion, the Rileys request the Special Master to
recommend a partial decree consistent with the licenses issued by the Department, except

that the Rileys license should first be amended to add the additional .54 CFS being

produced by the North Well and to add all or part of the 160 acres that was watered by the

Rrr,Ys,BRrEF S,Enlfl\iffiil *AGE 12
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( tz1f
Rileys. These two revisions are consistent with .the recommendations set forth in the

beneficial use field report. If no recommendation is made with regard to the 160 acres, then

the Rileys request that a procedure be established to resolve that issue as well.

RESPECTFULLY SUBMITTED this L6th day of February, 1999.

Parry, Attorney e Rileys

$CANNHiJ

sEP 0 I 2005
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State of Id[. io ',' t )
DEPARTMENT OF WATBR RESOURCES
L50 Shoup Ave., Suite 15,Idaho Falls,Idaho 83402 - (208) 525-7L6L

EASTERN REGION

NOVEMBER 24, L992

NORMAN RILEY
L623 W 3400 S
REXBURG ID 83440

RE: CHANGE IN
422-L225L

oWNERSHIP FOR 422-07280, A22-02223, AND

CECIL D. ANDRUS
GOVERNOR

R KEITH HIGGINSON
DIRrcTON,

Dear Mr. Riley:

The request for Change in Ownership concerning the
Notices of C1ain in the above reference (A22-02223 and
A22-L225L) has been processed and the names changed to
show you as the current, owner. A22-07280 was split into
two separate portions.

Enclosed are
your records.
of water right
Jin Howe has
rights be in
names) .

ffcopiesff of A22-02223 and A22-L225L for
AIso enclosed is A22-O728OB for a portion
422-07280.

died and Mrs. Rowan requested the water
her name (they were formerly in both

q?
fb\.

. {.iAhiftii:i.' MICROFILMED
L22-07280A

Since you purchased 205 acres of land from Catherine H.
Rowan, the above mentioned water right, A22-O728O, has
been split into A22-O72AOA and A22-O728O8. A22-O72aoB
gives you 3.020 efs for 205 aeres and A22-O728OA with
7.79O cfs oa 529 acree is the remaining portion
belonging to l[rs. Rowan.

Review the forms and if there are other corrections or
questions, feel free to contact this office (525-7151).

ff there ar€ no guestions or corrections, please keep
these Notices for your recordso ,

Respectfully submitted,

tlz-//
Oave Carlson

f-4-'' Water Rights Agent, Adjudication
I

Dc: jt
Enclosure

cc: Catherine Rowan/copy letter/
$5:fir fr $? tt;fi$

ei
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Manulactured W
Alaxander Clark EuEine$ Formg

'lO8o1 Emerald Boi$s, ldaho (208).322-0611

Form 42-1409F)
IVEW PROPERTY OIVI\IER

NOTICE OF CTIANGE OF WATER RIGHT OWNERSHIP
Please print or type

(see lnstructions on back of Page)
DATE OF CT,OSING:

LEGAL DESCRIPTION OF PR,OPERTY:

t1

sectioo_,_l/4of-U4of-_l/4,Govt. Lot , BM.
Lot-,Bloch-,Subdivision/Tomsite
Ifyou have additional legal descriptions, please attach separate sheet.

Served Only by a Public Service Water Supply (all water is received from a city or company who
maintains water supply system, owns the water right, and bills the customer on a regular basis)

II Water Right Number(s)
AssignedbyIDWR: a

tI

I]

Name andAddress of Former
Ovmer/Claimant(s)(Seller) :

-T: n^ \^/- l-low € . aoi n,r' a ., z^ A')

o
New Owner/Clainant
(Purchaser): , N nn.lln rr Ri nQ ?anr-n t Q*, rv

l l New MailingAddress:

I ] NewTelephone Nnmber: (eot) 35-/ - E373

I1 Does the change in ownership result in a splitting of the water right orvred /claimed?4jes_no
of the water right that is now owned/claimed by the new owner:

,422-O??Po

Ifves. then'^Jb 
o e,r-c

I] Attach proof of
ownership, describe
proof attached:

ti

tI

tl

Signature of New
Owner/Claimant(s)

Signature of Former
Owner/Claimant(s):

tlOR IDWR USE ONLY!
Inilial Revicw end Datr-Entry

Dele By:
I\rrthcr Action Nccdcd

Ibrther Action Taken
Dalc By:

Final Revicrw end Dale-Enlry
Datcr By:

Claim Numbers ol Split, if rny:

Date

l)qte

-72_

Date

(Sigpature of former daimant(s) is not required if proof of
ownership is attached.)

tit;Ai',ii'ii:ri-;

ii[:$' ffi 9i Itiiili

tullCROFtLMEt

0EC 0 I tesz

Original tc 1' : mailed to ldaho Department of Water Resources
f-nni.-.. . - F'.r.-rpr /)wrrer and New fhvner
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All

lor{

2l'17 t- j.t,
first American litie ComPanY

CORRECTION GRANT DEED

FoRvALUEREcEIvEDIKATHERINEANNEHoEtE,a/k/a

catherine Rowanr of 843 Three Fountains Drive' SaIt t'ake city'

Utah 8{I07r does hereby 9rant, bargain, sell' and cc'nvey unto

JA!,lns HOWE, of Rexburg, Idaho 83440' the following dr:scr ibed

real Froperty in Madison countT, statc of Idaho' to-wit:

-\ tract of Iand which is situateC in secs' 2' J' l0' and

ll, in TwP. 5 N., Rge. 40 8., Boise Her':

Beg inn i.ng at the Nor thwest co rne r of sa irt sec t ion 2 ' and

running -Uhence S.89o5? 'E. l33I feet' to efre l'lorF'heast
corner of r"fl &--"ria s""tion 2; thence s.0o02'E.599.75
f eet ' along the s ixbeenbh 1!ne.' to t-he l{ortheasLe rIy
corner of the Property owned or formerly owned by v{ess

Hor.re; thence f ,i"i'lfr" boundaries of sa id Property the
follo,''ing t*..j lii'"ou'"""; (r) s'69o58r25uw' 541'60 feeL;
thence (2) s.32oI6'55"E. 953'83 feet' to sard sixteenth
line; thence b-.o"oZ'e. fI8.67 feec alorrg said Iine' to its
intcrsecLion wiin lrt" wesL sitic- of a county road; thence
along sair! "eit si':e the following thrle. courses; ( )

S.i2ol5'E. 1483.2 feet, t,hence (2) S.0o10'8. 735 fee:;
then:e (3) i.is;0g"c. 61 I'2 fec't; thence s'23o10't'l' 258'it
f,':eb; :hence 

--S.f'l"ar'W. 251'9 feeL; tllence S' 0o44'

2€)2.E feeL; therrce 5.2o48't'l' 240'9 feet; thence S' 7'50';'
20C feet; riren':e S.Iio29'!'l' 2gr.,'6 feer; thence s' i0"l?'l'
i51.2. teer;- ii.,l".u- s.r"lg,l+. 260 feer; thenr:,: s.12"50' j.
2r)r).3 Ieet; tfierit:e s' 19o00'w' 153 feet; thent:e s' 9"0?"1 '

i,)l) feet; rf.lu""u s' 2o2J'E' 217'I feeL; tlten:'l ;'
23"1J,10"i. lS'5,: !eet (Ce::d shows l'l .2Eo50't'J. 481'5 lI:r:)
ihence S.2o57'E. 55.8 feeL; t-hence l'l' 89o5?";;' lt)f '5
fee:; :iren,:e tl. qoiilrl{"-"1' (deerj sho"';s l'lorLlr T?3I'2 1':et
io Llle. no.ih i tn. of sa id 'sect ion 3; ihence s'99"4!'r'
ii:.1 ' f eet 

"aroi,.l- rlre liect ion I ine, Lo t-lre r:,r int of
beg lnn in3, conta in in'3 152 '9 acres nore or less '

q\)ru-'

lp\

T()'-:i'll-l,jR '.'! il:ir arny onrj all itnprcrvetr'''i:'-"

a!)lurtennlri-'eJ; Lh+r'?Lc; renLs, i:;r;ucr; 't|1r'l i)rt)l if's Llt:'r':ol ;

lirl,. rr!, :l: alll-cl!: :lr){lri i1'1: rtl-1\r ij!'(1 'll
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J'):l!,r:r' '_O i: r:'

i:l:.' ,,1r.':! l't
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''(',,:o,,)h ptant |oL{l u,[nru], " 
lotut'/ a' '6*-(;v'5 J'''"1u'-'r'l'
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Thls deed ls glven bo correcF- the legal descr ipbion :n

that certain correctlon Grant Deed' daced August 3 | 1988 ' it!

and between the Game parties' recorder! on August 3' 1988' ls

Insbrunetrt No.226424 in the records of Ma'lison County' I(laho'

DATED rhis Za*daY of Aug ust, I9 8e .

a/k/a cabh'irine
owe
Rowatr

Ka c ne neH

STATE OF UTAH, )
ss.

County of Salt Lake' )

on thls JU- day of l\ugust' 1988' before $€r Ll'tl

undersigned, a Notary Public !n and for said SLatet 1:erson:liy

appeared Katherine Anne Howe ' a/k/a caLherine Roltan' knovtr t'r)

me to be the person, whose name is subscribed to the wi:hin

instrument and acknowietlged to me that she execuLed the ssme'

IN WITNESS WHEREOF' I have hereurlLo set n'v hanrl attd

af f ixetl my oif icial seal che <isv rnrl year in 
'nt: ::q':t.:,. "'-t"'

f irst above wr ltten.

Slrro cl l,l 'l:
Covniy ri r.:r i;!ol,

I Irr,.lr rL,'. r'...t ..'.

r::,..:..,. 1tl6 I j
:,. il i:'.tt.

i ,' 2?6511::!

r:Ji:t

2?65i.1.1)
it tc

t'

CORRSCTIOII GRANT DEED -2-

i] tl riratb
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TtltS ,ICRBE|{ENI nadc. and cntercd tnto thtr.ZPD day of

Augurt, 1988r by ,tnd b€tnaan:CATIIERINE RollAN, of 813 Thrce

fountrlns Drlver .8llC take .cttyr Ucah , 8ll07, harelnl!ter

ref orred Eo rs rG r!ntorr end , JAHES ROI{E, ol nerbu rg r Idaho

831{0r hcrelnaftar relerlcd to as rcrrntccn. . .

;i 
:.'', I|HBREAsr thc crsntor orrna eartaln property adJacent

cranteors propertyr sald proPerby bel,ng descrlbed' belor

hcrelnafter rcfcrred t,o ar rthe Grantorre propcrtyrr. to-wlt:

A tract of land rltuated ln'Seetlons 10r ll, l{ and
15, Tornahlp 5 Norbh, Rangc , l0' East of the Bolae
llorldlanr llrdtlon county, Idrhori dcrcrtbcd !t follo1rrt

Beglnnl.ng !t r polnt thet !.4 N.89t15't{.787.t
feet along the Sectlon Ilne, andl S.0l'01 rl{'8.
6138.7 feetr fron the Northetru'corner of sectlon
3r of sald Tounshlp andl Rargc, and runnln3 therre
S.0t0lrll'8.: 781{.7 .ftet .to thc }lortherly
r lghb-of-uay I lne . of Ehe Unl,on Pac.lf le na tl road I
ttrdnce N.i3'57'8. 2290.55r.' f eet' along sald
rlght-of-nay llner thercG. North 2960.65 feet to r
polnt, thar'- ts S.30o381E. 19.{ feet and Hegt 759.5
feeb from !he Northeest,.corD€! of'srld Saetlon
Ill thence ?1..16{9.5 feeb to tha Sou,Uhrest corner
of tha property deecrlb€d ln Instluilent No.
2212'10, as recorded Ln t{ad lson countyl Idrhol
thence along the boundarlcs of Eald property the
follonlnq three ( 3) eourscE, (l ) N.21t20rE. {20
feetl therce (2) N.9rl0rH. 120 feetr therce (t)
N.2{o02r{7i8. 2ll.2t faebl to hho'North corncr of
sald proparLyt therEe North 291.6 f€ebr therre

. N.19o05rl{. 200 feetl, thcnee N.23'56'}l. 200.6
fectl thcncc N.26!ll rW. 130.0 foetl thencc
N.17'20rH. 370.3 fectl thence N.2'57rv{. 195.2' f cetl therce N.89'57 rlt. 3156.6 teeE to the PolnE
of beElnnlngr conLalntng 296.3 acrQ!, nore or

' lcar.
' I.IHEREAS, the Grantor deslrce to grant to the Grantec

an.easernent acroar the Grantorrs prop€rEy for thG Jolnt uae of
&.

a well rnd rccelEortcr :,'theretc locabed on the Grlntor'a

property, togeEhcr ytth t non-exclus{vc lngrese !nd egr€rs to
<afr.'. .,:.'. ....
i,11 q, /.r" i 

rj 
I ;i ;-. | .l

"$!:;, [] $ firJi;

to

and
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repalrl lnoPectl

facl.lltleo theretot
I ron

to the crrnteer! itroperty rcrorr the GtanLortg pr otr€ r tY .
gel I

N,j}I TII E RE PO RE '
[o r otha I good and

cov€nanLn rnd Prorntles

folloual

lr, ecnnldorltton $10 tn hrn<l pa ld and

r.raluablc <ronslderrt lon and t'hc ttlttturl

he reln conLt ln€dt the pal t [aE rgrea ts

l. Grantor does hcreby grant unto Grantta I

pcrp€Lutl rlghb lnd aadelrcnt acroar thQ Grlntor re propcrty for

the purpos€s rat !orth abovc' Loorbton ol !eld ratcaant on thc

Grantor rr ProPortY lr aa follorrs!

A20|ylderoadl,ayQlsoncntdeacrlbedarfollout!
EegInnlng at ! polnt-that lg S '30'30r-E' t'9'l
eeet' ind Hort ftg 'so ieet Irom the llorthttett
corn€rofsec'l{'Twp";-N"nqq'lo'E"Bolt'
Her. and runnlng tfrence tast iO feett thcnec

South 2960'65 taet to'itre xortherfy rlght-o[-Ydy
I lne of the Unlon p"" it-t" Ra llroidl thcncc s'
1l'51r E. 20.02 - feet--aiong sald rltlhE-ol-uay
rtnel tti;;"" li;;tt-iier'i6-'iL"t ho the polnt ol

beglnnlng' j'

2.

matnLenance

3.

Grantaa rgreet to pay t1l coBts re9rlrt
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STATE oP ut^ll , I
ag.

County of salt Lake. I

On th(g .iA{ day o! Augu!t, 1988, b€fora rn€r tha

underrlEned, r Nutlry Publlc tn and for reld gtate, peraonally

rppa.rcd ctthartnc f,owanl knoyn to n0 to b€ thc Per!on vhore

nanc l: rubacrlbcd to tha vtthlil tnrtrunent and acknoclcdged to

na thrt lho a,tccutad the slnc.

IN WIINESS tIHERBOPT I havc hereunto ret ny hand and

efttxed rry olftclll scll tha day 6n6 t""t ln thls certlflcate

t lr!t tbovt rarlbten.
. ,i,1l ,-,ll : J

N nry Pu
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JUN 27, L978

Trib. to:

L/4 of L/4 of L/4sw sw sw

1!

CTVTL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION
OF RTGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASTN WATER SYSTEM.

PA$H'II,Hil

rN THE DTSTRTCT COTIRT OF THE FTFTH JUDTCIAL DTSTRTCT OF THE STATE OF TDAHO,IN AND FOR THE COI'NTY OF TWTN FALLS

Ident. Number:
Date Received:
Receipt No:
Received By:

422-O72AOB
LO / 20l 1e88

NOTTCE OF CIJATU TO A WATER RTGHT
ACQUTRED UNDER STATE rJAW

Lot

c.F.S
4.270

x777 7'7

2 08-356-5873

208-356-5873

County
UADTSON

(or) A. F,A.

1. Name:
Address:

OR
Narne:
Address:

NORI,IAN RTLEY
L623 W 3400 s
REXBIIRG ID

ROBTN RTLEY
L623 W 3400 s
REXBURG ID

=P.=i\5-(s:
\-ru-
$:E-

-
2. Date of priority:

3. Source: GROUNDWATER

4. Point of Diversion:

Township Range Section
05N 408 11

Purpose
TRRTGATTON

5. Description of diverting works:
WELL, 5OOHP PII{P 505 r-1!IIggtr. SETTTNG, L6II-L2GA.DIS. STEEL PIPE

6. Water is used for the following purposes:

From
04/7s

To
Lo/L5

7. Total euantity Appropriated is:
4.27o c. F. s. (and/or)

8. Total consumptive use is
9. Non-irrigation uses:

10. Place of Use:

A. F.A.

1468.0 Acre Feet per Annum.

Township Range
05N 408

L/4 of L/4slf sw
Section

2
Use
IRR

Acres
16. 0

1422-O72808 Page

Lot

Date: JTdtCROHL[rEr)
"lWdtre rue2



r^]
-

10. Place of Use: Continued

Township Range
05N 408

LlA of Ll4sE sw

SE
SE

NE
NE
SE

Section
2

3

10

11

Section Acres 29.o

Lot Use
rRR

IRR
IRR

Acres
13. O

9.0
24.O

24.O
24.O
L2.O

35. 0
40.0
40. 0
24.O
9.0

20.o

NW
NW
NW
NW
sw
sw

NE
SE

NE
SE
NE

NE
NW
sw
SE
NE
NW

Section Acres 33.O

rRR
IRR
rRR

Section Acres 168.0

Total Acres 290.O

11-. Place of use in counties: MADISON

Do you own the property listed above as prace of use? yEs

Other Water Rights Used:
LICENSE NO. 22-2223

L2.

13.

Section Acres 60.O

IRR
rRR
IRR
IRR
rRR
IRR

$cAt\fl,ifrn
MIGROFILMED

0Ec 0 I lvy;l
L2 | 02 /e2

L4. Remarks:
THE PLACE OF USE LTSTED ABOVE DIFFERS FROI{ THE PERMTTED ACREAGE

REFLECTS ACTUAL PRACTICE WHICH STARTED WHEN WE BEGAN USING THEWELL. THIS WAS CONFIRMED BY DEPARTMENT PERSONEL WHEN THEY COU-
PLETED THE LICENSING FIELD EXAM.
PArD #E003351

15. Basis of Claim: LICENSE

422-O72808 Page ' sEP {J g zool 
Date:
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