Form No.42-1409-1 (Intemet 12/08)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

AZT- 0894

NUMBER: 49576
. Number"/37

IN RE THE GENERAL ADJUDICATION Civi
OF RIGHTS TO THE USE OF WATER FROM Ide

THE COEUR D’ ALENE-SPOKANE RIVER Dat Re@g{yﬂgz 1th Jyeye, 1 -SRBA ﬁ
BASIN WATER SYSTEM Regeipt Noj——_"in Fqyc 20t
Refeived By: " OTMdang
AMENDED
NOTICE OF CLAIM L ocr 0 200

TOAWATERRIGHT /5, L
\

ACQUIRED UNDER STATE LA
Please type or print clearly -

» e . \
1. Name of Claimant (s) Lisa Vierling m _

Mailing Address P-O- Box 869 Sun Valley ID ZIp 83353
Street or Box City State
2. Date of Priority (Only one (1) per claim) 01/01/1900
Month Day Year (YYYY)

3. Source of water supply (Check one) Ground Water ( ) or Other (v) (a) Varfield Hot Springs

which is tributary to (b) Warm Springs Creek

4. a. Location of Point of Diversion is: Township 4N . Range 16E . Section 36 :
NE_ 140 NE_ 14GovtLot____ .M, County of Blaine

Parcel (PIN) no.
Additional points of diversion if any:
If available, GPS Coordinates

b. If instream flow, beginning point of claimed instream fiow is:

Township . Range , Section , , 1/4 of , 114

Gowt. Lot , BM., County of

ending point is: Township , Range , Section , , 1/4 of , 1/4

Gowt. Lot , BM., County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines. Headgates ,Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as constructed
and as enlarged and the depth of each well. Concrete collection box and gravity pipeline.




6. Water is claimed for the following purposes:

For Heating

purposes from

For Domaestic

For Recreation

purposes from

For

purposes from

7. Total quantity claimed (a) 0-04

purposes from 171

(both dates are inclusive MM-DD) (cfs) (acre feet)
mn to 12/31 amount 904 or
to 12/31 amount 904 or
1 to 12/31 amount 904 o
to amount or
(cfs) and/or (b) (acre feet)

8. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and
number of livestock, Etc.) 1 household, 1 hot tub

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)

in the corresponding place of use below. See instructions for standard symbols.

NE NW SwW SE Totals
Twn | Rng | Sec | NE | ww | sw [ sE{ NE | nw [ sw | SE | NE | NW | sWw | SE | NE | NW | SW | SE
4N |17E |31 H
4N [17E |31 D
4N [17E |31 R
Parcel (PIN) no(s). Total number of acres irrigated N/A
10. In which county (ies) are lands listed above as place of use located? Blaine

11. Do you own the property listed above as place of use?
If your answer is No, describe in Remarks below the authority you have to claim this water right.

Yes(v) No( )

12. Describe any other water rights used at the same place and for the same purposes as described above.

13. Remarks:

orNone( )

Last Name

Identification No.




Map of Project: Attach aerial photograph or topographic map showing clearly the point of diversion, place of use,

section number, township, and range number, unless unavailable. Otherwise sketch the elements above on the

grid below.

Scale: 2 Inches equals 1 mile

]
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Identification No.

Last Name




14. Basis of Claim (Check One) -Benefisial Use'{ ') Posted Nofics () Licsites ( ) Peimit( ) Deoree( )

Court Decree Date Plaintiff v. Defendant
If applicable provide IDWR Water Right Number
16. Signeture(s)

(a.) Ey algniqg bolqw. We acknowledge that IWe have reocived, read and underatand the form entitied “How
 You will receive notices In the Coeur o’ Alene-Spokane River Bssin Adjudication.” (b.) Ve do ()
do not ( v ) wish to receive and pay a small annual fee for monthly copies of the docket shest.

Number of attachments:

Feor Individusie: We do eolemnly swear or erpen (5 jury that the statements contained in the
foregoing document are true and correct.
Signature of Claimant (s) ) Date: 10/20/2010
v Date:
For Organizations: | do aolemnly awear or affirm under penalty of perjury that | am
of )
Te Oraantzstion
that | have signed the foregoing document in the space below as
of )
Tive Organization
and that the statements contained in the forgoing document are true and correct.
Signature of Authorzed Agent Date
Title and Organi2ation
16. Notice of Appearance:
Natice Is hereby given that 1, | "evis L. Thompeon , will be acting as atiorney at law of

behalf of the claimant signing above, and that ali notices required by law to be mailed by the director to the claimant

signing abov% mailed to me at the address listed below.
Signature 72— oate £ Y/20/10

Addrees P.O. Box 485
Twin Falis, idaho 83303-0485

Last Name Identncation No.

1d WH27:80 @182 B2 ‘120 ! 'ON Xud

¢ WONS



Storage pond issues in the Big Wood Drainage

A. Ponds developed after 1987
a. A transfer is required
B. Ponds pre 1987 but before 1971
a. Recognize an unrecorded transfer from irrigation to “aesthetic” storage.
i. Pond is located within the historic irrigated place of use.
ii. Pond is outside of the historic irrigated place of use
iii. A portion of the existing diversion rate must be changed.
b. Recognize that the pond is just a part of the delivery system.
i. Calculate the 24 hr fill volume.
ii. The pond must be a part of the delivery system not just on the
ditch.
C. Ponds pre 1971
a. Recognize an unrecorded transfer from irrigation to “aesthetic” storage.
i. Pond is located within the historic irrigated place of use.
ii. Pond is outside of the historic irrigated place of use
ili. A portion of the existing diversion rate must be changed.
b. Recognize that the pond is just a part of the delivery system.
i. Calculate the 24 hr fill volume.
ii. The pond must be a part of the delivery system not just on the
ditch.
c. Require a beneficial use claim based upon the date of development.



Mandatory permit statute dates;
Groundwater: March 25, 1963
Surface water May 20,1971

A commercial use requires:

1. Evidence of priority

2. Need to confirm the claimed diversion rate. (A measurement may be necessary.)

3. Annual volume used needs to be determined. (May be determined by daily use *
days of use/year) or maybe by business standard volumetric use.

Small Commercial uses where the use falls within the Domestic part B definition.

1. Evidence of priority is not necessary.
2. Diversion rate is limited to 0.04 cfs (18 gpm)
3. Use is limited to 2,500 gal per day. (The use can include some lawn irrigation but will be included

within the 2,500-gal/day limitation).

Volume comparison:

2.500 gal * 365 days 2.500 gal * 156 days
=2, =1.2af
325,850 gal/af 28 af 325,850 gal/af 2
(5 days for 52 weeks)

2,500 gal * 260 days =1.99 af = 2.0 af
325,850 gal/af

0.04 cfs * 1.98 * 365 days = 28.9 af

42-111. DOMESTIC PURPOSES DEFINED. (in part)

(1) For purposes of sections 42-221,42-227, 42-230, 42-235,
42-237a, 42-242, 42-243 and 42-1401A, Idaho Code, the
phrase "domestic purposes" or "domestic uses" means:

(a) The use of water for homes, organization camps, public
campgrounds, livestock and for any other purpose in
connection therewith, including irrigation of up to one-
half (1/2) acre of land, if the total use is not in
excess of thirteen thousand (13,000) gallons per day, or

(b) Any other uses, i1f the total use does not exceed a
diversion rate of four one-hundredths (0.04) cubic feet
per second and a diversion volume of twenty-five hundred

(2,500) gallons per day.

(2) For purposes of the sections listed in subsection (1) of
this section, domestic purposes or domestic uses shall
not include water for multiple ownership subdivisions,
mobile home parks, or commercial or business
establishments, unless the use meets the diversion rate
and volume limitations set forth in subsection (1) (b) of
this section.



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

CIVIL CASE NUMBER:

Ident. Number
Date Received:
Receipt No:
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name of Claimant(s)

LISA VIERLING Phone: (208)726-2683

PO BOX 869
SUN VALLEY ID USA 83353

2. Date of Priority: 01/01/1900

3. Source: WARFIELD HOT SPRING Trib. to: WARM SPRINGS CREEK

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot

04N 16E 36 SE NE

5. Description of diverting works:

NE

CONCRETE COLLECTION BOX AND GRAVITY PIPELINE.

6. Water is used for the following purposes:

Purpose
HEATING
DOMESTIC
RECREATION

7. Total Quantity Appropriated is:
0.02 C.F.S.

8. Total consumptive use:

9. Non-irrigation uses:
Number of other uses: 1 HOT TUB
Number of homes: 1

10. Place of use:

Township Range Section 1/4

04N 17E 31 Nw

37-20894

From To

01/01 12/31
01/01 12/31
01/01 12/31

of 1/4 Lot

NwW

04/02/2003

County

BLAINE

C.F.S.
0.02
0.02
0.02

Use

HEATING

39576

37-20894
4/2/2003

(or) A.F.A

Acres



11.

12.

13.

14.

15.

Nw RECREATION
NwW DOMESTIC

NW
NW
Place of use in counties: BLAINE

Do you own the property listed above as place of use? Yes

Other Water Rights Used:

Remarks:

4/2/03, DJ: CLAIM RECEIVED 3/27/03. R#S025628.

Basis of Claim: Beneficial Use

37-20894 04/02/2003



Form No. 42-1409 (9)a 1788 (Internet)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION ident. Number __ 37-20%94
OF RIGHTS TO THE USE OF WATER FROM ' Date Received
THE SNAKE RIVER BASIN WATER SYSTEM Recelpt Number
\S)
e
NOTICE OF CLAIM N IRY
TO A W s
gt
WATER RIGHT m@«“‘;‘i«w"
ACQUIRED UNDER STATE LAW
Please type or print clearly
1. Name of Claimant (s) LISA VIERLING Phone 008 ) 726-2683
Mailing Address pp BOX 869 SUN VALLEY ID Zip 83353

2. Date of Priority (Only one (1) per claim) 01/01/1900

3. Source of water supply (a) _WARFIELD HOT SPRING
which is tributary to (b) WARM SPRINGS CREEK

4. a. Location of existing point of diversion is: Township ___04N  Range 16E_____ Section 36,

B.M,, County of BLATNE

_SE_1/4of NE__ 1/40of _NE _ 1/4,GoMvt. Lot,

Additional points of diversion if any:

b. If instream flow, beginning point of claimed instream flow is:

Township Range Section , 1/4of ____ 1/4of ____ 1/4,

Govt. Lot B.M., County of

ending point is: Township Range Section , 1/40f ___ 1/40f
1/4, Govt. Lot _____ B.M,, County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as

constructed and as enfarged and the depth of each well. ~~vrprTR AT TECTTON BOX AND GRAVITY

PIPELINE

2 /AN
U
N/ NS L




6. Water is claimed for the following purposes:

(both dates are inclusive) (cfs) (acre feet)
For yrRATING purposes from (1 /01 to12/31 amount (0,02 cfsor
For _DOMESTIC purposes from Q1 /01 t012/31 amount .02 ~fgor
For _RECREATION purposes from 01/01 t012/31 amount Q.02 cfsor
For purposes from to amount or
7. Total quantity claimed (a) 0.02 CES (cfs) and/or (b) (acre feet)
8. Total consumptive use claimed is N/A acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc.) 1 HOUSEHOLD, 1 HOT TUB

10. Description of place of use:
a. Ifwater is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbolis.

TWP | RNG |SEC NE 1/4 NW 1/4 SW1/4 SE 1/4 Totals

NE1/4| NW1/4 |SW1/4 [SE174 [NE1/4 |NW1/4 [SW1/4 [ SE1/4 |NE1/4 |NW1/6 BW1/4 [SE1/4{NE1/4 |NW1/4 [SW1/4 SE1/4

04N |17FE |31 H
04N 117E |31 D
04N [17E |31 R

Total number of acres irrigated N72A

11. In which county (ies) are lands listed above as place of use located? BLAINE

12. Do you own the propenty listed above as place of use? Yes _X __  No
If your answer Is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
or None (x )

14. Remarks:

@
~N
n
N
N

Last Name Ident No.




Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile
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15. Basis of Claim (check one) Beneficial Use__x  Posted Notice License Permit
Decree
If applicable provide IDWR Water Right Number
Court Case Number Decree Date

Plaintiff vs Defendant

16. Signature (s)
(a.) By signing below, |/We acknowledge that I/We have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication.” (b.) |/We do donot X _
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments _
For Individuals: | do solemnly swear o/r_,aﬁ?rmt t thg statements contained in the foregoing document are true

and correct. A : } :
Signature of Claimant (s) g Date Z - %: /7 5
J Date

i

For Organizations: | do solemnly swear or affirm that l am

Title
of , that | have signed the foregoing
Organization
document in the space below as of
Title Organization

and that the staterents contained in the foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization Date

State of Idaho/or T(\(‘; o )

_ ) 8.
County of Q)S 2ane )
aseay
7 ;i?“ efore me this 2L h day of /\\/)QVCJ\ ,,7(13313

(/

N

o

Notary Public __| [ @20 1 “v/é—
Residing at .PWPAHOVU'QJ, .—LD

<
ot

T

*
&, o 5'. My Commission Expires marciq QO X ;)OOGI
17. Notice Of:’;;éiﬁ' OF ‘0 ?‘“‘«s Please Print Name
. (\)
Notice is hereby give'n'fM!,‘"“ TRAVIS L THOMPSON will be acting as attorney at law on behalf

of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature % ﬁ%///—_\

7%

Address 233 zaod £ N y Sasite 7 Foncts yay/A L Ty &332
Date 3/23/s3

@ . :,! \\ ]
Last Name Ident. Number L U




01/11/2007
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 37-20894

NAME AND ADDRESS: LISA VIERLING
PO BOX 868
SUN VALLEY ID 83353

SOQURCE: WARFIELD HOT SPRING TRIBUTARY: WARM SPRINGS CREEK
QUANTITY: 0.020 CFs
The quantity of water under this right shall not exceed 13,000 gallons per
day.
PRIORITY DATE: 07/30/1970

POINT OF DIVERSION:

TO4N R17E S31 SWNWNW Within BLAINE County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY

HEATING 01/01 12/31 0.020 CFs

RECREATION 01/01 12/31 0.020 CFs

DOMESTIC 01/01 12/31 0.020 CFs
PLACE OF USE: HEATING in BLAINE County

TO4N R17E S31 NENW

DOMESTIC in BLAINE County

TO04N R17E S31 NENW

RECREATION in BLAINE County

TO4N R17E S31 NENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The quantity of water decreed for this water right is not a determination
of historical beneficial use.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use



01/11/2007
IDAHO DEPARTMENT OF WATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 37-20894

NAME AND ADDRESS: LISA VIERLING

PO BOX 869 VERIFIED BY —(Ké.. i

SUN VALLEY ID 83353

SOURCE: WARFIELD HOT SPRING TRIBUTARY: WARM SPRINGS CREEK
QUANTITY: 0.020 CFS
The quantity of water under this right shall not exceed 13,000 gallons per
day.
PRIORITY DATE: 07/30/1970

POINT OF DIVERSION:

TO4N R17E S31 SWNWNW Within BLAINE County

PURPOSE AND
PERIOD OF USE:

PURPOSE OF USE PERIOD OF USE QUANTITY

HEATING 01/01 12/31 0.020 CFs

RECREATION 01/01 12/31 0.020 CFs

DOMESTIC 01/01 12/31 0.020 CFs
PLACE OF USE: HEATING in BLAINE County

TO4N R17E S31 NENW

DOMESTIC in BLAINE County

TO4N R17E S31 NENW

RECREATION in BLAINE County

T04N R17E S31 NENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The quantity of water decreed for this water right is not a determination
of historical beneficial use.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use



n a
BARKER
John A. Rosholt ROSHOLT
Albert P. Barker &
John K. Simpson
Amy D. Chestnut SIMPSON
Travis L. Thompson LLP
Norman M. Semanko = =
Of Counsel
Travis L. Thompson
tit@idahowaters.com
March 27, 2003
VIA HAND DELIVERY

Mr. Doug Jones

Idaho Department of Water Resources
Southern Regional Office

1341 Fillmore St., Suite 200

Twin Falls, ID 83301-3380

RE: Notice of Claim to Water Right by Lisa Vierling

Dear Doug:

205 N. Tenth St., Suite 520
Paost Office Box 2139
Boise, ID 83701-2139
(208) 336-0700 telephone
(208) 344-6034 facsimile
brs@idahowaters.com

233 Second Street North, Suite D
Twin Falls, ID 83301

(208) 733-0700 telephone

(208) 735-2444 facsimile

N

¢ @

“e %":\ 1%‘;\}‘0‘
W SN

e

Upon further review my client Lisa Vierling has noticed that no claims have been filed
for the water use on what is referred to as the “Couch property” (Tax Lot No. 3649). Please find
enclosed a claim for those uses. I just now realize that the legal descriptions for the point of
diversion and place of use on this claim may be wrong given the lack of detail in the topographic
map. Hopefully your site visit last week (GPS work) will help clear up any inaccuracies. Please

let me know if you have any questions.

Sincerely,

BARKER ROSHOLT & SIMPSON LLP

RV A

ravis L. Thompson

Enc.

cc: Lisa Vierling / Michael Stonebeck



Timeline
Pace vs Vierling

DATE Pace Vierling Record or Fact
1/1/1900 Claimed Priority
37-11296 0.50 cfs
Domestic, Heating, Recreation
1/1/1900 Claimed Priority
37-13054 0.04 cfs
Domestic, Heating, Recreation
1/1/1900 Claimed Priority
37-20894 0.02 cfs
Domestic, Heating, Recreation
1900 Warfield Hot Springs Homestead
Patented by William Warfield
1900 Original Warfield Home Site on
Lot 2 (Restaurant, Laundry, Bath Houses)
1900 Lot 1 ( Hot Bath Houses)
8/22/1960 or DEED Riley to Pace
9/12/1961 Parcel 1 (Pace Cabin Tax Lot 7684)
8/6/1963 DEED Kelsey to Pace

Spring — Summer 1970  Built Pipeline

PL\M[QI

—[q75

Affidavit Jay Pace

11/7/1983

10/27/1986

1/5/1988

/?o-k- Aol

Parcel 2 (Now Subdivision)

/Q,?(a—w Recree
CE‘-\ (4 rcj)

DEED Pace Inc to Bushell
Parcel 2

Bushell plattdd Warfield Hot Springs Sub
Lots 1 & 2

DEED Bushell to Garbrech
Lot 2, Blk 1 Warfield Hot Springs Subdiv.

7/20/1989 DEED Garbrecht to Vierling
Lot 2, Blk 1 Warfield Hot Springs Subdiv.
Summer 1989 Hot Tub Lot 2
Lot 2
5/17/1990 Agreement among Pace, Shelton and Babcock
Pace assigns 1/3 interest in 37-11296 for them to
Develop.
8/9/1990 Babcock files Application 37-8691
Shelton files Application 37-8692
Both protested. Shelton’s resolved
Both pending.
9/17/1990 Vierling purchased “Couch Property”
Tax Lot 3649
1991 Hot Water Domestic
Lot 2 (Vierling House)
: — 1 Lo
/992 (Sec SN fouse pe~iee /
9/17/2002 Complaint from Speck
About Illegal Use of Vierling
10/10/2002

Show Cause Order

-
b



MEMORANDUM
DATE: December 22, 2006

TO: Carter Fritschle, Tim Luke, Don Shaff, Doug Jones, Chris Bromley
FROM: Shelley W. Keen

RE: Conditions for Mitigation Rights in B37

See below for some suggested conditions for mitigation scenarios in Basin 37. I wasn’t able to
craft a one-size-fits-all solution, so there are four proposals. Staff members in the regions are
anxious to use whatever we come up with, so let me know by noon today if I need to make
changes. Each scenario is described in bold, and the suggested conditions are in italics

A point of diversion change is authorized, but part of another right is to be diverted into
the original ditch or canal to maintain the shared conveyance loss.

This right mitigates for the injury to other water users caused by the diversion and use of water
under Right 37-20400. To prevent injury to other water right holders, the watermaster shall
deliver 0.06 cfs of this right into the Hiawatha Canal where it shall remain undiverted.

If the specified mitigation right is used on any place of use or is not deliverable due to a shortage
of water or a priority call, then the amount of water authorized for diversion under this permit
approval shall be reduced by the same proportion as the reduction to the mitigation rights.

A point of diversion change is authorized, but part of the right is to be diverted into the
original ditch or canal to maintain the shared conveyance loss.

To mitigate for injury to other water users caused the diversion and use of water under this
right, the watermaster shall deliver 0.06 cfs of this right into the Hiawatha Canal where it shall
remain undiverted.

Part or all of another right is left in the river to mitigate for the approval of a new permit
or a transfer.

This right mitigates for the depletion of water resulting from the diversion and use of water
under Right 37-20400. To prevent injury to other water right holders, the right holder shall
cease diverting and using 0.22 cfs of this right, which shall remain undiverted in the Big Wood
River.

C:\Documents and Settings\djones\Local Settings\Temporary Internet Files\OLK6A\Memo.doc



If the specified mitigation right is used on any place of use or is not deliverable due to a shortage
of water or a priority call, then the amount of water authorized for diversion under this permit
approval shall be reduced by the same proportion as the reduction to the mitigation rights.

Part of same right is left in the river to mitigate for a change in nature of use or a POD
change.

To mitigate for the depletion of water resulting from the diversion and use of water under this

right and to prevent injury to other water right holders, the right holder shall cease diverting
and using 0.22 cfs of this right, which shall remain undiverted in the Big Wood River.

C:\Documents and Settings\djones\Local Settings\Temporary Internet Files\OLK6A\Memo.doc



[ | u 113 Main Ave. W., Suite 303

Twin Falls, ID 83301-6167

John A. Rosholt BARKER (208) 733-0700 telephone

ohn A. Rosho (208) 735-2444 facsimile

Albert P. Barker ROSHOLT jar@idahowaters.com
John K. Simpson &

Travis L. Thompson SIMPSON 205 N. Tenth St., Suite 520

Shelley M. Davis P.O. Box 2139

LLP Boise, ID 83701-2139

] ] (208) 336-0700 telephone

(208) 344-6034 facsimile
brs@idahowaters.com

Travis L. Thompson
tit@idahowaters.com

July 26, 2005 Re Cg, v
Ju 2 £p
Mr. Douglas Jones D%%n / 2005
Idaho Department of Water Resources St o W,

Southern Region
1341 Fillmore St., Suite 200
Twin Falls, Idaho 83301-3380

Re: Evidence of Priority Response — Water Right Claim No. 37-20894
Dear Doug:

This letter is being sent on behalf of Lisa Vierling in response to your request for
“evidence of priority” sent on April 15, 2005. This letter supplements my June 17, 2005 letter.
Please find enclosed the Affidavit of Lisa Vierling Re: Evidence of Priority for Water Right
Claim No. 37-20894 including Exhibit A to the affidavit.

I would be happy to provide additional clarification on these documents if needed. If you
have any questions or need additional information, please call me at 733-0700.

Sincerely,
BARKER ROSHOLT & SIMPSON LLP
T —
tavis L. Thompson
Enc.

cc: Lisa Vierling / Michael Stonebeck



AFFIDAVIT OF LISA VIERLING R &
RE: EVIDENCE OF PRIORITY FOR c & /

WATER RIGHT CLAIM NO. 37-20894 J(/( L D
D%,,%”, 2,
STATE OF IDAHO ) "oag,:;h%, 2@5
) ss. '90%',?’%‘,%

County of Blaine ) ¢

I, Lisa Vierling, being first duly sworn upon oath, do hereby state as follows:

1. I am over the age of 18 and make the statements below based upon my
personal knowledge.

2. I currently reside at 1034 Warm Springs Road, located approximately 12

miles northwest of Ketchum, Idaho.

3. My property consists of what is known as Lot 2, Block 1, Warfield Hot
Springs Subdivision, also known locally as the “Crony Cove” parcel, and the adjacent
Tax Lot 3649, also formerly known as the “Couch Property.”

4, I filed water right claim no. 37-20894 on March 27, 2003 for 0.02 cfs with
a January 1, 1900 priority date for heating, domestic, and recreation uses on Tax Lot
3649.

5. I received a copy of a letter from IDWR (Doug Jones) dated April 15,
2005 requesting evidence supporting the priority date. My attorney, Travis Thompson,
sent a letter to Doug Jones on June 17, 2005 referencing various affidavits, documents,
and photographs that were submitted In the Matter of Complaint by Jay Pace Alleging
Illegal Water Use on Lands Owned or Controlled by Lisa Vierling as evidence supporting

the historical use of water on Tax Lot 3649.

AFFIDAVIT OF LISA VIERLING (water right claim no. 37-20894) 1



6. Recently, Mr. Thompson sent me a copy of a photograph that I had
previously provided him that depicts the original cabin and bath house on Tax Lot 3649.
See Exhibit A.

7. The photograph depicts the old Couch cabin (light cabin on the left), the
original cabin on the Crony Cove parcel (log cabin in the middle), and the original bath
house on the Couch property (on the right).

8. I received the photograph from either Rita Miller or Lillian Couch after I
had purchased the Couch property in 1990.

9. I had several conversations with Lillian Couch when she owned the
property. Mrs. Couch told me that her family had used the bath house, which received
hot springs water from the gravity fed pipeline crossing our property and the Couch
property, as well as water for in-house domestic use, ever since the pipeline was installed.
The Couchs ran a hose from the pipeline for domestic use in their cabin. I personally
witnessed use of the bath house and use from the hose for in-house domestic use when
the Couchs owned the property.

10.  The bath house pictured in the right of the photograph was still standing
when I purchased the Couch property and I personally removed the old tub that was used

in the bath house. Today, we still use a replica of the tub on Tax Lot 3649 (Couch

property).
DATED this {2nd  dayof  \J -- , 2005,
I% r~ %
Llsa/ V erhng 54

AFFIDAVIT OF LISA VIERLING (water right claim no. 37-20894) %



STATE OF IDAHO )
) ss.

County of Blaine )
On thisggz"‘gday of C,&M , 2005, before me, a Notary Public

for said County and State, persondlly gppeared Lisa Vierling, known or identified to me,
to be the person whose name is subscribed to the within instrument, and who
acknowledged and swore to me that he executed the same

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

wwsn,  Wmcyf f Nbler

S\

Sanlos, N@)TARth@LIC FOR. IDAH%
$ ‘? g "% % Residing &t:  Ferd el A O Re
W0TARL Y0 3 N . 77
:~ *My commission expjes: 7~ 7105

- ik
$

AFFIDAVIT OF LISA VIERLING (water right claim no. 37-20894)
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Exhibit A
Attachment to July 27, 2005
Letter & Affidavit from
Barker Rosholt & Simpson
(37-20894)



u n 113 Main Ave. W., Suite 303

Twin Falls, ID 83301-6167

John A. Rosholt BARKER (208) 733-0700 telephone

'ohn A. Rosho (208) 735-2444 facsimile

Albert P. Barker ROSHOLT Jar@idahowaters.com
John K. Simpson &

Travis L. Thompson SIMPSON 205 N. Tenth St., Suite 520

Shelley M. Davis P.O. Box 2139

LLP Boise, ID 83701-2139

n [ (208) 336-0700 telephone

(208) 344-6034 facsimile

brs@idahowaters.com

Travis L. Thompson
tit@idahowaters.com

June 17, 2005

VIA FACSIMILE & 1J.S. MAIL

FECEIvgy,
Mr. Douglas Jones U
Idaho Department of Water Resources ) N2p 2005
Southern Region SPartment of g
1341 Fillmore St., Suite 200 Southem Regioq Otroas

Twin Falls, Idaho 83301-3380

Re: Evidence of Priority Response — Water Right Claim No. 37-20894

Dear Doug:

This letter is being sent on behalf of Lisa Vierling in response to your request for
“evidence of priority” sent on April 15, 2005. Evidence of the claimed priority date is being
provided through documents filed In the Matter of Complaint by Jay Pace Alleging Illegal Water
Use on Lands Owned or Controlled by Lisa Vierling. In that proceeding, the following
documents, as well as attached exhibits and photographs, were filed on behalf of Lisa Vierling:

1) Response to Show Cause Order
2) Affidavit of Travis L. Thompson
3) Affidavit of Lisa Vierling

4) Affidavit of Michael Stonebeck
5) Affidavit of Geoffrey S. Bushell
6) Affidavit of Mary Rita Miller

7 Second Affidavit of Lisa Vierling

The water right claim (#37-20894) referenced above is related to water use on the “Couch
property” or “Tax Lot 3649”. Lisa acquired the property from Lillian Couch in 1990. Historical
evidence of water use on the property associated with water right claim no. 37-20894 is provided
in the documents (including the attached exhibits and photographs) referenced above. In
particular, the affidavits of Lisa Vierling, Geoffrey Bushell, and Mary Rita Miller contain
relevant information relating to historical water use on the property dating back to the early



Mr. Douglas Jones (IDWR)
June 17, 2005
Page - 2

1900s, as well as more recent use made by the Couch family during the period they owned the
property.

I would be happy to provide additional clarification on these documents if needed. If you
have any questions or need additional information, please call me at 733-0700.

Sincerely,
BARKER ROSHOLT & SIMPSON LLP

g

Travis L. Thompson

cc: Lisa Vierling / Michael Stonebeck
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= L 143 Maln Ave, w-o Sulte 303
John A. Rosholt BARKER %&j%gﬁ fzgﬁz
. mio
Albert P. Barker . ROSHOLT Jar@ldahowatars.com

Jahn K. Simpson ' & '
Travis L. Thompsan ' : SIMPSON 206 N, Tenth St, Sulte 520
Shelley M. Davis P.0. Box 2138
LLP Balse, It 837012138
n L] (208) 338.0700 telephone
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Travis L, Thompson
th@iduhownters.com
June 17, 2005
VIA FACSIMILE & U.$. MATL

Mr. Douglas Jones

Idaho Department of Water Resources
Southern Region

1341 Fillmore St., Suite 200

Twin Falls, Tdaho 83301-3380

Re: Evidence of Priority Response ~ Water Right Claim No, 37-20894
Dear Doug:

This letter is being sent on behalf of Lisa Vierling in response to your request for
“evidence of priority” sent on April 15, 2005. Evidence of the claimed priority date is being
provided through documents filed Jn the Matter of Complaint by Jay Pace Alleging lllegal Water
Use on Lands Owned or Controlled by Lisa Vierling. Tn that proceeding, the following
dacuments, as well as attached exhibits and photographs, were filed on behalf of Lisa Vierling:

1) Response to Show Cause Order
2) Affidavit of Travis L. Thompsen
3) Affidavit of Lisa Vierling

4)  Affidavit of Michacl Stonebeck
E)) Affidavit of Geoffrey S. Bushell
6)  Affidavit of Mary Rita Miller

7 Sccond Affidavit of Lisa Vierling

The water right claim (#37-20894) referenced above is related to water use on the “Couch
praperty™ or “Tax Lot 3649, Lisa acquired the property from Lillian Couch in 1990. Historical
evidence of water use on the property associated with water right claim no, 37-20894 is provided
in the documents (including the attached exhibits and photographs) referenced above, Tn
particular, the affidavits of Lisa Vierling, Geoffrey Bushell, and Mary Rita Miller contain
velevant information relating to historical water usc on the property dating back to the early
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Mr. Douglas Jones (TDWR)
June 17, 2005
Page-2

1 9003. as well as more recent use made by the Couch family during the peried they owned the
property. |

I would be happy to provide additional clarification on these documents if nceded. Tf you
have any questions or need additional information, please call me at 733-0700.

Sincerely,
BARKER ROSHOLT & SIMPSON LLP

7 A

Travis L.. Thompson

cc:  Lisa Vierling / Michae] Stonebeck



State of Idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
Governor
KARL J. DREHER
March 17, 2005 Director
J C Pace

10331 E Charter Oak Rd
Scottsdale, AZ 85260-4430

RE: Your Letter Dated 3/11/05

Dear Mr. Pace;

I read your letter before discussing this situation with the regional manager and our adjudication
supervisor. They told me that they have been to your property, and are familiar with your situation.
Allen Merritt, our regional manager, has written letters to both attorneys involved in this dispute; copies
are enclosed for your information. As the 1/24/05 letter states, this matter will not be resolved until the
claims of you and Vierling are decreed in the Snake River Basin Adjudication; until then, we do not
know what right either party has to the use of this spring. Both claims have the same priority date, and
both are based on beneficial use rather than on a previous court decree or on a license issued by
IDWR. Only the SRBA process can turn these claims into actual water rights; the claims are not
enforcible until this occurs. While we have started to review the claims in the Wood River Valley, it will
take considerable time for this to be completed. You will be notified of our findings so that you can
comment before they are finalized.

Allen is of the opinion that something may be blocking your pipeline, so your first step might be to see if
this has occurred. | understand that the pipeline was blocked to the point of rupturing once before, so
this is certainly a possibility. Allen’s letter suggests that you install a measuring device near the head of
the pipeline in order to determine how much water is actually being diverted into your shared system.

Your letter and photos will be included in our file for these claims, so will be available to whoever does
the review work.

Regards,

James E. Stanton
Sr. Water Resource Agent



‘ C. Pace Famil /10/0
Jay C. Pace Family ' RBcEIVED

MAR 15 2005

Depariment of Water Resources
Southern Region

Dear, Mr. Stanton and Members of the Review Board

As you advised when | met with you in your office on Nov. 3. 2004, here is
an outline describing the situation surrounding Adjudication of our case No.
37-1129. The continuing disregard of our water rights by our upstream
neighbor has reached complete impasse. We have had no use of the resource
since the end of October 2004. We ask that you please review this case with
all possible dispatch as the level of abuse has now left us without any benefit
of the resource which we alone developed.

Essential information concerning Adjudication

1. The Pace Family holds the earliest filing on the water right, which was
made Long before Veerling/Stonebeck ownership of any adjacent
property, and we are advised by our lawyer Mr. Speck of Speck &
Anestead, that no deed on file in Blaine County conveys title to the
water right despite any claim made to the contrary.

2. A good deal of the confusion surrounding this water right arises from
the fact that there are four separate sources of hot water on what
was the original Warfield homestead and all four sources were filed
upon as a single spring. This has lead people to refer to different
sites as though they were the same. The Pace family developed one of
these sources (the only source which had not been in previous use) by
installing a concrete box and piping the flow of that particular water
source to the family cabin site which is located 1/2 to 3/4 of a mile
south of the source. This was accomplished entirely at the expense of
the Pace family and no compensation of any kind was ever requested
or accepted by the Paces from any other user for that installation.

3. The spring in question (piped to the Pace Cabin) was specifically
excluded from the original warranty deed granted to Gilbert and
Bushell. That document states that 100% of the flow of the piped
spring was retained for use of the Pace Family. Access to the pipeline
{not the water in the pipeline) was granted to Gilbert, Bushell and
others whose property was crossed by the line. This was suggested by
our Attorney of record at the time, Thomas Walker, as a means of
insuring the neighbors right to make emergency repairs in our absence
and to recognize the neighbor’s right to cross the line freely with
driveways, gardening activities, etc.

4. A second deed of sale later divided the original property into two
parcels., The reserved spring was not reintroduced to the sale at that
time, as evidenced by the fact that no additional compensation was
requested or received by Pace Inc. All four sources of hot water are
located on the Northern parcel which was retained by Mr.Gilbert and
subsequently sold to Mr. Stephen Ruther.

5. Mr. Gilbert was present at the signing of the transfer deed and recalls
that the Veerling interests were offered a chance to purchase one of
the three springs which were not excluded from the original deed but
declined the offer. The fact that the pipeline and hot spring in
question remain the sole property of the Pace family is recognized by
the present owner, Mr. Steven Ruther.



" Jay C. Pace Family 3/10/05%

6. There were capped stand with waterman screw-cap valves spaced
along the line at the sites of the old cabin, now replaced by the
Veerling residence, and on the Couch property now replaced by
Veerling Guest Rental, and on the Miller property. It is important to
note however, that none of these stand-pipes were equipped with in-
line valves or other means of restricting or diverting the flow of water
as that function was reserved to a single in-line valve installed at the
pipeline owners cabin. It was not until the Veerlings purchased the
Couch property and installed unauthorized valve(s) that unfair
distribution of water was possible.

7. We do not contest the right of Mary Miller and subsequent owner,
Embry to water use from the Pace spring sufficient for one hot tub.
Mrs. Miller was encouraged by My Father D.L. Pace to file on the
water. He had been mis-advised that additional filings would
strengthen his water right without establishing additional claims. In
retrospect we should have formed a water company and granted
limited use to shareholders.

Veerling/Stonebeck may believe that the clause in the original deed granting
access to the pipeline also conferred water rights.

(Following such logic any water line crossing a property other than the owner
of the water source, automatically transfers partial ownership in that
resource to any property owner crossed. Of course this is not the case, as
evidenced by the multitude of private and municipal water distributions which
cross over neighboring properties property).

We are willing to provide water sufficient for hot Tubs to our neighbors, as
compensation for accommodating the pipeline on their lands but when any
party install their own valves and begins heating multiple building and selling
the water for commercial purposes, using the heat from the water and leaving
us entirely without the use of the resource we consider this unfair.

As of the Last Week of October 2004, there has not been sufficient water at
the our Cabin to fill a hot tub and the water that is available has insufficient
heat for use. That date coincides exactly with the time Veerling/Stonebeck
admit turning on their heating system. Previously they said they were
installing a new boiler and promised they would no longer use the hot springs
water for heating. Liars! Now they are claiming the loss of heat is due to the
use of water by Mr. Ruther who they claim is pumping water from the other
three springs and drying up our spring. On-site inspection contradicts this
accusation as water in the spring box is backed up above summer level and
temperature at the source remains constant. The only way the water in the
box can be full is for a restriction lower down the line. Only blockage or an
illegal valve on the Veerling/Stonebeck property can cause such a restriction
as our valve, the only valve we have ever given permission for, remains fully
open.

Clarification of Identity:

We (Pace Family) have been accused of making false statements. This is
primarily the result of people speaking about different springs as though
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they were the same, or in some instances are the result of outright lies on
the part of petitioners.

We do wish to correct one inadvertent false statement. It has been
many years since the meetings between Mr. Bushell, Mr. Gilbert and my
father, D.L. Pace and in the intervening time | (Jay Pace) had confused their
identies. Mr. Bushell is correct when he says he never met at my house. It
was Mr. Gilbert and his wife who came to my home in Twin Falls. Mr. Bushell
may not remember that | was the young man present at the first meeting at
dads house in Twin Falls. But, Yes, | have met both parties, face to face,
although | didn’t recall either face and had their identities reversed. |
apologize for any added confusion this may have caused.

Mrs. Mary Miller accuses us of being false in regard to the fact that many
people used the hot spring during the time we were owners of the property
and before. (which spring is she talking about?) She is correct in regard to
three of the four springs but not with regard to the specific spring which my
father piped and reserved for our family use, (that spring was the source of
a free flowing stream of water for many years prior to development by our
family). | can produce pictures in evidence if need be. And so what if
trespassers did occasionally use any of the springs? The property was clearly
posted "No Trespassing”, illegal use or theft of a resource does not
constitute ownership! The Blaine County Sheriff was called on numerous
occasions regarding instances of unlawful trespass taking place at Crony
Cove and was well aware of the nuisance factor which hot springs present.
The US Forest Service was also well aware of our efforts to maintain the so
called Warfield bathouse, located on a small triangle of property held by the
Forest Service at that time but since traded to Ruther. That triangle was
surrounded by our property with water-right held by our family. Although we
did charge for keys in order to maintain the facility for local residents, no
profit was ever made. In fact our family spent thousands of dollars
attempting to maintain that facility for the benefit of our neighbors and it
was my suggestion which Mr. Gilbert and Mr. Ruther followed to move the
bridge thus removing a nuisance from the Forest and reduce incidence of
illegal trespass. The Forest Service concurred with this idea and transferred
ownership of the triangle to Ruther in exchange for moving the bridge.

What | have learned in connection with the events taking place at the
springs came from my father over a long period of time and in the latter
years his mental capacity was becoming diminished by dementia to the point
that | could not always be certain of his recollections.

| now believe the biggest mistake | have made in regard to this situation was
in not trusting my father when he repeatedly and emphatically denied
transferring the right to our reserved spring at the time of the second
redistribution of property. A meeting with Mr. Gilbert confirmed the fact
that dad’s recollection of events was correct. Had | believed him, | would
have taken immediate legal action against Veerling for illegal tapping of the
pipeline and unauthorized greedy use of the water for commercial purposes.

In conclusion let me say that although we have faith that justice will
ultimately be rendered by the adjudication process. We must also state that
the inability of the Board to process this case in a timely manner has greatly
exacerbated the situation, and emboldened Veeriling/Stonebeck to completely
exhaust the resource without regard to the rights of others. When my son
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Ben, who lives at our cabin year-round, called to complain, Michael
Stonebeck said, "I have to take care of my guests and hung up”, at an
earlier point in the same conversation, he promised he would get more water
coming but later called back and denied his ability to release any more
water. We know that the day Veerling/Stonebeck turnoff their heating
system, there will once again be sufficient water. In the meantime we go
without water while they openly advertise hot springs on the internet. This
is an area of seasonal use, in which business licenses are not granted for
year-round use due to inability of the county to provide emergency and
other services to the canyon. So in addition to stealing our resource the
business would appear to be illegal. When asked, Michael Stonebeck denied
operating a business on the site.

Enclosed please find three photos with explanatory notes:
1. The Water Source, at the time Stonebeck accuses Ruther of pumping
down the water source. We have numerous witnesses to each of these
conditions.

2. 2. The Veerling Hot Tub full at the time we are without water.
3. 3. The Pace Hot Tub at it’s present level.
Also attached is a reprint of the Add for the Croney Cove (spelled as in the

advertisement) Bed and Breakfast, featuring the hot spring in question.

Thank You for your attention to this matter.

__:7@

Jay Pace, for Pace Family
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This is a the hotspring developed for the use of the Pace Family taken this
winter during the period in which Michael Stonbeck claims that Steven Ruther
is pumping water to his three springs, thus lowering the water level. This is
obviously a false charge as this spring remains hot and the water is backed up
- to the top of the box, which only be caused by restriction in the iPeli_ne i
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This is a picture of the Pace Hot Tub taken on the same day as the picture Dean ., of W
showing the spring box full to overflowing. Notice the outlet with the water Southem ng,.o’?gsources
level too low for any overflow. The water in the pool is only luke warm.




Croney Cove - A great place to stay in Sun Valtey Idaho 3/10/05 6:47 PM

m ABOUT CRONEY COVE @ RATE INFORMATION

Box 288 Sun Valley, Idaho 83353 £00.323.3393

email: svaccom@sunvalley.net or lisavierding@yahoo.com

About the Guest House / Rate Information



Croney Cove is located within the Sawtooth National Forest 3/10/05 7:35 PM

HOME

RATE iINFORMATION

WINTER

Imagine your own home five miles
within the Sawtooth National
Forest, one of the largest nature
preserves in the United States.

Imagine a 1500 square foot
Bavarian-style chalet, complete
with three fire places (including
two located outdoors), heated
floors, satellite TV, and antique
Bavarian furniture.

You'll be able to call the Warm Springs River as your own while it flows in front of
the property under a covered wooded bridge 50 feet from the front door.

Welcome to Lisa and Michael Stoneback's Croney Cove, located on 7 unique
acres surrounded by meadows and mountains. It's not uncommon to see elk
grazing here.

The two-story house can accommodate four people. There is a queen size bed-
sitting room suite on the upper level and a kitchen-dining-sleeping area below.
Each has its own full-size bathroom.

This is your own home in the wilderness. However, it's located only a few miles
from the old mining town of Ketchum with its authentic old buildings, and Sun
Valley, one of the most sophisticated ski resorts in all of North America.

This is a true paradise. Croney Cove offers the benefits of a nature setting -
removed from from the bustle of everyday life yet close enough to some of the
finest stores and restaurants in the West.

The Sun Valley ski area is only 8 miles away with its endless runs on famous Bald Mountain (a bit under 10,000 feet). You can
snowshoe, skate-ski, and back-country tour right from the front door. On those full-moon nights, Michael will be delighted to take
you on a snowshoe or ski tour.

After a "difficult” day of recreation, you can refax in your own spa—2 geothermal tubs fed by natural thermal springs bubbling out
from under the mountains. Or, we'll be happy to arrange for an in-house massage, body wrap, facial, or the perfect meal for that
special evening.

If you don't want to ski or skate, you can fly-fish from the front yard.

It simply doesn't get any better than this.

Summer

Not interested in winter sports? The summer's don't get any better at Croney
Cove. Imagine rich blue skies, warm yet comfortable days, and cool, dry nights—an
ideal vacation climate. Imagine flyfishing and grilling the rainbow trout in your own
outdoor fire place.

Sun Valley in the summer is everything it is in the winter—only more so: mountain-
biking, full-moon hikes, rafting on the Salmon River, mountain tours on horseback,
hikes into the mountains with a llama by your side (he does all of the hauling).
The number of hikes in the area are countless; they range from leisurely walks to
tough ascents of 10,000 foot mountain peaks.

Of course, there is golf and tennis in nearby Ketchum as well as the world-famous
Sun Valley ice shows with their Olympic performers. Go skeet shooting and
boating—-or spend a few nights camping in the wildemess under the guidance of experienced Alpine experts.



Croney Cove is located within the Sawtooth National Forest 3/10/05 7:35 PM

colors. The 'summ'er‘crowds will have receded by September and the skiing fanatics won't arrive until Thanksgiving. This is the
. time when you will hike through the mountains with hardly any "competition" (not that there really is any to begin with)—just you
and your family and the majestic scenery of the Sawtooth Mountains.

This Home and Property has been featured in

Log Home Book

House and Home

Sun Valley Magazine
Photo shoot locations for:

. L.L Bean Christmas catalog - past five years
- Dooney & Bourke Leathers
+ Conde Nast Travel

« Bon Marche

[ —]

» Sports Check trong em e

« Professional Photographers.

Come and discover what they already know. Croney Cove is paradise.

Box 288 Sun Vailey, idaho 83353 800.323.3393
email: svaccom@sunvalley.net or lisavieding@yahoo.com

Home Page / Rate Information



State of Idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
Governor
KARL J. DREHER
Director
January 24, 2005

Travis Thompson
113 Main Ave. W. Suite 303
Twin Falls, ID 83301-6167

RE: Warfield Hot Springs Diversions
Dear Travis:

As Iindicated to you last Friday our office has received your letter dated January 17,
2005.

As you know the Warfield Hot Springs Pipeline (also known as Pace Pipeline) was
observed by IDWR during a field review in 2003 precipitated by complaints of
waterusers in that pipeline regarding use within the pipeline. IDWR’s field review served
the purpose of investigating the SRBA claims that have been filed by the various
waterusers including Vierling (Stonebeck), your client. The status of the SRBA review
has not changed since my August 28, 2003 letter to James Speck (Copy enclosed). In the
letter I wrote: “Depending on the finding of the SRBA court regarding the elements of the
claims, the resolution of the description of the water rights may result in curtailment or
limitation of current uses in the system.” | also wrote that: “Control and measuring
works may ultimately be required at the head of the pipe and for each subsystem.” The
resolution of controversy among pipeline users in my opinion has been stalled until the
SRBA process is finalized.

Your recent letter points to the potential or alleged impact of development of permit 37-
8388 on the user(s) in the Warfield Hot Springs Pipeline. Your letter requests that IDWR
conduct an investigation into the cause of the interference with the source at Warfield Hot
Springs diversions.

As you know, currently in the scheme of priority pursuant to Section 42-607 of the Idaho
Code, beneficial use claims (such as your client’s), in times of scarcity of water are held
to be subsequent to or first to be curtailed with preference being given to any decreed,
permitted or licensed right. Only after your client’s rights are decreed in the SRBA will
interference be an issue IDWR would investigate. IDWR at this time declines to conduct
a study until such time as the water rights to the uses of the water in the Warfield Hot
Springs Pipeline are decreed in the SRBA Court. After that time, if the users have
installed a measuring device at the head of the pipeline and it is shown that the rights as
decreed are not being filled it may be appropriate to investigate further.



As you may know permit 37-8388 is conditioned that a measuring device be installed as
part of its diversion works. Assuming that an investigation may be conducted in the
future, it is recommended that the pipeline users install a measuring device at the head of
the pipeline as well. It is also recommended that measurement of use from both
diversions commence and be recorded (by a third party if possible) to aid in any future
analysis.

If you have questions please feel free to contact this office.

Sincerely, .

Allen Merritt, PE
Southern Region Manager

CC: James Speck
Kevin Lakey, Watermaster District 37
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

August 28, 2003

James P. Speck
P.O. Box 987
Ketchum ID 83340

RE: Warfield Hot Springs diversions
Dear Jim,

On September 17, 2002, you submitted a letter of complaint on behalf of your client Jay
Pace alleging illegal diversion by Lisa Vierling. The letter alleges that uses by Ms. Vierling
commenced in 1989 or later and that Ms. Vierling has no permit, license or decree for those uses.
Your letter seeks remedies that include issuance of a Notice of Violation against Ms. Vierling
and enforcement of Cease and Desist provisions to prevent diversions.

As you know, Snake River Basin Adjudication claims have been filed for Mr. Pace (37-
11296) and Ms. Vierling (37-13054 & 37-20894). A de minimis domestic right (37-13394) has
been decreed to Miller (now apparently owned by Embry) in the SRBA, also a user on the
pipeline that is contested in this matter. Recommendations have not been made to the court for
the beneficial claims by Pace and Vierling. It is anticipated that the recommendations of these
adjudication claims will be submitted to the court in 2005.

In response to your letter, IDWR issued an Order to Show Cause to participants in the
complaint on October 10, 2002. Documentation corroborating historic uses on the system was
sought by the order. The parties, through February 2003, filed a series of responses and
supporting affidavits to the Show Cause Order. On March 13, 2003, Douglas Jones and I
conducted a field investigation that began at the head of the pipeline and proceeded to the outfall
of the pipeline into Warm Springs Creek at Pace’s property. During this field visit observations
regarding the use of water, and flow and water temperature measurements were made.
Measurements were taken at the head of the pipeline and at accessible stub outs along the
pipeline.

Based on the evidence submitted to IDWR and observations made during the field visit
IDWR believes that that there is sufficient information to conclude that there is some color of
proof as to the existence of at least one water right for each user in the system. For this reason
IDWR declines to issue a Notice of Violation at this time.



James P. Speck
August 25, 2003

Page2

As noted above, the specifics of each element of several claims are still pending

recommendations and processing before the SRBA court. Depending on the finding of the
SRBA court regarding the elements of the claims, the resolution of the description of the water
rights may result in curtailment or limitation of current uses in the system.

It was observed during the investigation that all claimants to this spring could address a

couple of circumstances through voluntary efforts that may reduce the disputes between users.
In an effort to facilitate some type of resolution of this matter prior to the finalization of the
claims in the SRBA, IDWR makes the following suggestions to all of the water users of the
pipeline:

First, IDWR recommends avoiding pipeline flow interference by closing (wholly or
partly) or widely opening valves along the main pipeline. This can be accomplished by
altering plumbing or accessories to maintain positive pressures in the main pipe and in
subsystems (e.g. lower the pumps below elevation of the pipeline).

Second, each user (per claimant not per claim) could self impose a limitation of re-
diverting only a total of 13,000 gallons per day, equating to a continuous flow of 0.02 cfs
or 9 gallons per minute. This total volume/rate would include flow re-diverted and then
returned to the pipeline. Adhering to this limitation in the interim would not prejudice
IDWR’s recommendation to the court regarding any claims.

Third, it is recommended that removable screening be installed at the head of the pipe to
prevent accidental intake of course debris into the pipeline. Maintenance of the pipeline
must be conducted to assure continued service to users.

Finally, if controversy among the water users continues, provisions exist in Idaho law for

appointment of lateral ditch managers to be paid for by the water users to regulate in the
event of continued disputes on a distribution system. Control and measuring works may
ultimately be required at the head of the pipe and for each subsystem.

Cc: Travis Thompson
All SRBA claims to Warfield Hot Spring Verling, Pace and Miller
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ORIGINAL WILL NOT FQLLOW

Ms, Susan Hamlin Nygard

Idaho Department of Water Resources
1301 North Orchard Street
Statehanse Mai}

Boisc, 1D 83720-9000

Re:  Arek & Shannon Pace/Wasfield Hot Springs Water Dispute
Our Fite No. 1267/020059

Dear Susan:

I recently obtained copies of the Idaho Department of Water Resources files on Applications
for Permit No. 37-8691 in the name of the Babcock Family Partnership and No. 37-8692 in the name
of Joseph Shelton. Included in theso files was a document entitled WARFIELD HOT SPRINGS
(PIPELINE SPRING) DEVELOPMENT SUMMARY prepared by Doug Jones and Allen Merriit
(the “Sumumary”). Tn the Summary, Alles and Doug purport to make proposed recommendations
for the claims to water rights for water defivered by a singlc historical pipeline diverting water from
the Warfield Hot Springs. n this matter § represent Mr. Stephen Reuther, who is the owner of the
property on which Warfield Hot Springs arises and thus the property where the point of diverzion
from cach of the contestod water right claims s locatcd. M, Reuther does not claim any water righia
for any portion of the waler delivered throngh the pipeline system. Instead, he hag developed o use
under Permit No. 37-8388 for the diversion of other hot Bprings on his property, 1 also rcpresent Jay
and Suzi Pace who are the ownors of SRBA Claim No. 37-1 1296, based on the original, historic
beneficial use of water diverted through the pipeline to thoir property at the end of the pipeline
developed prior to the mandatory permit date of May 20, 1971, Given the nature of this dispute I

Show Causc Order (the “Response™),

First, contrary 1o the asscrtions in the Response, there ig absolutely no evidence in any of the
documents on file in this matter to provide a factyal basis for any kind of legal divergion anq
benclicial use water right for use of water from any of the various hot springs on the property now
owned by Mr, Reuther with the single exccption of the water nght created by the diversion of watr
through the pipeline in question. There js gimply nothing 1o support a finding that there is ary
diversion of watcr from any of the other hot springs for any beneficial usc prior to the construction
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Ms. Susan Hamlin Nygard
July 9, 2003
Page 2

of the pipeline. Simply soaking in the hot springs by members of the public or even the property
ownars does not rise (o the love) of beneficial use of the water nocessary to establish a wator right,

Second, the placc ofuse of the beneficial use water right created by the diversion theough the
pipeline under 37-11296 is at the Pace cabin property at the ond of the pipelinc. There is insuffici ent

mandatory penmit date of May 20, 1971, Therefore, when Paco, Inc. sold to Bashell in 1983 the
proporty that would become Lots 1 and 2 of the Warficld Hot Springs Subdivision (now owned by
Mr. Reuther and Ms. Vierling, respectively) there were no water rights appurtcnant to that property.

Third, the Corporate Warranty Decd from Pace, Inc. to (he Buehells includes tho following
unambiguous provision:

RESERVING TO THE GRANTOR the right to use the flow of hot water in the
gravity feed water line that now exists. It ig understood that Pace, Tno. and its
guccessors shall not increase or expand on that cxisting flow, This right is to be
fppurtenant 1o, and run with, the following described property . . .

The legal description that follows is the Pace cabio property. Ido not believe it could be any clearer
that Pace, Tnc, rescrved and kepl appurtenant 1o the Page cabin property the entire water right baged

conslrucd as o conveyance of any portion of this water right to the Bushells. Instead, Pace, In:.
agreed to not expand or incrcase the then existing flow and conveyed to the Bushells the right (o
share the “ase, repair and maintenance of the water line referred to above” if they were (o choose 1o
somchow expand or increasc the flow. This right was specifically limited 10 the portion of {he
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own as 4 beneficial use right or by permit. Even My, Thompson concedes it is "ot cleay whei the
usc out of the pipeline began on the Couch Property,” Mere assumptions are not sufficient to
establish the conunencement of the use which is critical 1o form the basis for 3 beneficial use water
ripght,

Sixth, therc is simply no “equal standing of users” of the pipeline with respect (o wator rights
as asserted in the Summary. As discussed above, the only property for which Vierling might
rightfully assert o benefioial use watcr right claim is the Couch properly, but there is insufficient
evidence of the priorily date. My clicnts do not dispute the Miller use of water from the pipeline,
butit must also be based upon evidence of the required elements of a beneficial use wator right. Tho
accomplishcd transfer statute cannot be used by Ms. Vierling to claim any portion of the Pace water
right. The merc fact that users sharc a pipeline does not put their water rights on “‘equal standing,”

louse into an original main pipcline tap and more fally utilizing the heat value of the original
appropriation” IS, contrary to the conclusion in the Summary, an illepal expansion which mjures
my clients’ watcr right. More impontantly, Ms. Vierling does not have a valid, bencficial usc water
right for hoating which could even be the subject of an “expansion.”

Finally, ALL of the uses of water from the pipeline by M, Vicrling are illegal. There isno
cvidence 10 support a separate, beneficial use water right appurienant to Lot 2 created by the pipcling
diversion, There js no conveyance of any portion of the Pace water right to the Bushells which could
form the busis for an accomplished transfer olaim by Ms. Vierling s the cumrent owner of Lot 2.
With respect to the Couch property now owned by Ms. Vierling, there is insufficient evidence 1o
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Ms. Susan Hamlin Nygard
July 9, 2003
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support & finding water from the Pace pipeline was put to beneficial use on that land prior to May
20, 1971.  Thore is NO document or evidence of any kind purporting to form the basis for 3
convoyance by the Pace family to Ms, Couch of any portion of the Pace water rj ght which could, in
turn, be the subject of a claim based upon the accomplished transfer statute. I firstyequested by letter
dated Scptember 17, 2002 that the Department to take action pursuant to 1.C. §42-351 to stop these
illegal uses. The Department should find, based upon the information beforc it in this matter, that
Ms. Vierling’s uses of water from the pipoline are without valid water rights and therefore issue 2
nolice of violation. Inaddition, if the Depariment intends to now issue jts SRBA Diroctor's Reports
for the claims fo water rights from Warfield Hot Springs using the Pace pipeline diversion, the
clalins by Ms. Vicrling must be disallowed for all of the reasons set forth abovo. Pleasc give this
matter your immediate attention.

Thank you.
Sincercly yours,
SPECK & AANESTAD
A Professional Corporation
By: b7 4,
J amos/f Speck
IPS/jct
ce:  Jay & Suzi Pace
Arck & Shannon Pace

Stove Reuthor, by facsimile to: 310-205-5380
Travis L. Thompso: by facsimila to: 208-344-6034

FAWEDATAVIMPAC L LR RSMNygd 07-00.w,
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Page 1 State of Idaho @
Department of Water Resources y

Permit to Appropriate Water

NO. 37-08691
Priority:  August 09, 1990 Maximum Diversion Rate: 0.04 CFS
This is to certify, that BABCOCK FAMILY PARTNERSHIP
C/O WILLIAM BABCOCK
1927 ALTURAS DR ft
TWIN FALLS ID 83301 I03
has applied for a permit to appropriate water from: 6’1

Source: WARFIELD HOT SPRING Tributary: WARM SPRINGS CREEK ’dn‘

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
HEATING 01/01 to 12/31 0.04 CFS

FIRE PROTECTION 01/01 to 12/31 0.04 CFS

AESTHETIC 01/01 to 12/31 0.04 CFS

DOMESTIC 01/01 to 12/31 0.04 CFS

RECREATION 01/01 to 12/31 0.04 CFS

LOCATION OF POINT(S) OF DIVERSION:

WARFIELD HOT SPRING SW1/4NW1/ANW1/4  Sec. 31, Twp 04N, Rge 17E, B.M.

BLAINE County

PLACE OF USE: HEATING

Twp Rge Sec | NE | NW | sw | SE |
NE | NW | SW | SE } 1NW1§LV1§EIIE1M1§_1 ll lNW1§_1§_1_2§_$.
i | | I

04N 16E 36

————

PLACE OF USE: FIRE PROTECTION

Twp Rge Sec | NE | NW ] SW | SE |
| NE|NW]|SW] SE| NE [NW]SW|] SE| NE |NW | SW ] SE | NE | NW | SW | SE | Totals
04N 16E 36 : X : l| I| II



State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 37-08691

AESTHETIC

PLACE OF USE:

| sw i SE
EIMIMIEIIEIMIMI.&I'EIMIMIEII Totals

Twp Rge Sec | NE
18

l SE
04N 16E 36 | X
I

DOMESTIC

PLACE OF USE:

Twp Rge Sec | NE | NW | sSW | SE

| NE |NW|SW | SE | NE [NW]|SW|] SE | NE |NW | SW ] SE | NE | NW ]| SW | SE | Totals
04N 16E 36 | X | | [ |

I | | | I

RECREATION

PLACE OF USE:

Twp Rge Sec | NE | NwW | SwW |
INE | NW | SW ] SE | NE [ NW ]| SW| SE | NE | NW| SW | SE | NE | NW
04N 16E 36 | X | | |
I I |

CONDITIONS OF APPROVAL

Proof of application of water to beneficial use shall be submitted on or before .

2. Subject to all prior water rights.

3. Source is locally known as Pace Pipeline Spring which is one of several springs that comprise
Warfield Hot Spring complex.

4. Domestic use is for 1 home.

5. The domestic use authorized under this right shall not exceed 13,000 gallons per day.

6. Irrigation occurring under this domestic use is limited to 1/2 acre and is authorized only in
connection with a home. Prior to use of these low temperature thermal waters for irrigation
purposes the water must first be used beneficially for the heat value.

7. Recreation use is a hot tub.

8. Aesthetic use is a decorative pond.

9. Heating use is for existing home. Water temperature is not a guarantied element of this right and
will be affected by existing water users on the pipeline.

10. Use of water for heating, aesthetic and recreation under this right shall be non-consumptive.

11. Water shall not be diverted for fire protection use under this right except to fight or repel an existing
fire.

12. Use of water under this permit may be affected by an agreement dated May 17, 1990 between Dee

L. Pace, Joseph W. Shelton, Il and William Babcock.




State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 37-08691

. This right does not grant any right-of-way or easement across the land of another.

. This permit does not authorize the modification of the existing point of diversion to the existing
pipeline. Use of water is limited to existing outfall from existing pipeline.

. Place of use and point of diversion are located within HES 389.

. Any license issued by IDWR pursuant to the right or portion thereof for the use of trust water is
subject to a term review of 20 years after the date of this approval to determine availability of water
for the use and to re-evaluate the public interest at the end of the term.

. After specific notification by the Department, the right holder shall install a suitable measuring
device or shall enter into an agreement with the Department to determine the amount of water
diverted from power records and shall annually report the information to the Department.

. Issuance of this permit does not constitute a Stream Channel Alteration permit that may be
necessary to extend the pipeline across Warm Springs Creek.

. Prior to the diversion and use of water under this approval, the right holder shall comply with
applicable water quality standards of the Department of Environmental Quality.

This permit is issued pursuant to the provisions of Section 42-204, Idaho Code. Witness the signature of

the Director, affixed at Boise, this day of , 20

KARL J DREHER, Director




IDAHO DEPARTMENT OF WATER RESOURCES
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Permits 37-8691 & 37-8692
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| | GCDB04N17E GCDB
| | GCDB04N16E GCDB

By ADM 6/17/03



Department of Water Resources

Permit to Appropriate Water

NO. 37-08692

Page 1 State of Idaho @© p ;

Priority:  August 09, 1990 Maximum Diversion Rate: 0.04 CFS

This is to certify, that JOSEPH W SHELTON
3165 BOEHM ESTATES DR
TWIN FALLS ID 83301

has applied for a permit to appropriate water from: 6"

Source: WARFIELD HOT SPRING Tributary: WARM SPRINGS CREEK ’d."

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME

RECREATION 01/01 to 12/31 0.04 CFS
FIRE PROTECTION 01/01 to 12/31 0.04 CFS
DOMESTIC 01/01 to 12/31 0.04 CFS
AESTHETIC 01/01 to 12/31 0.04 CFS

01/01 to 12/31 0.04 CFS

HEATING

LOCATION OF POINT(S) OF DIVERSION:
WARFIELD HOT SPRING SW1/4NW1/4NW1/4 Sec. 31, Twp 04N, Rge 17E, B.M.

BLAINE County

RECREATION

PLACE OF USE:

Twp Rge Sec | NE | NW | sSW | SE |
ElMlMl%%ﬁElMlMl&l_ﬁlelLl SE | NE lNW1§_1§_1£E_§
I

04N 16E 36

—— s

FIRE PROTECTION

PLACE OF USE:

Twp Rge Sec| NE | NW | sw | SE |
lNW1§_1§)§.}N INW | SW | SE | NE | NW | SW | SE | NE lNWliv‘L'll§§1|Pmr
|

04N 16E 36 | |
| | I

DOMESTIC

PLACE OF USE:

Twp Rge Sec | NE | NW | SW | SE |
| NE[NW | SW] SE | NE |NW | SW | SE | NE |[NW | SW | SE | NE | N\W ] SW | SE | Totals

04N 16E 36 | X I I| I| I|
|



State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 37-08692

PLACE OF USE: AESTHETIC

Twp Rge Sec | NE NW sw | SE |

l |
NE [NW|SW | SE] NE | NW | SW|[ SE
04N 16E 36%_I_ILITE_I_ILI_I'N.E.IMIMIS_EII |

PLACE OF USE: HEATING

| SE
lﬁ%ﬁlﬂlﬂ!lﬁlluotal

Twp Rge Sec
04N 16E 36

CONDITIONS OF APPROVAL

Proof of application of water to beneficial use shall be submitted on or before .
Subject to all prior water rights.

Source is locally known as Pace Pipeline Spring which is one of several springs that comprise
Warfield Hot Spring complex.

Domestic use is for 1 home.
The domestic use authorized under this right shall not exceed 13,000 gallons per day.

irrigation occurring under this domestic use is limited to 1/2 acre and is authorized only in
connection with a home. Prior to use of these low temperature thermal waters for irrigation
purposes the water must first be used beneficially for the heat value.

Recreation use is a hot tub.
Aesthetic use is a decorative pond.

Heating use is for existing home. Water temperature is not a guarantied element of this right and
will be affected by existing water users on the pipeline.

. Use of water for heating, aesthetic and recreation under this right shall be non-consumptive.

. Water shall not be diverted for fire protection use under this right except to fight or repel an existing
fire.

. Use of water under this permit may be affected by an agreement dated May 17, 1990 between Dee
L. Pace, Joseph W. Shelton, Il and William Babcock.

. This right does not grant any right-of-way or easement across the land of another.

. This permit does not authorize the modification of the existing point of diversion to the existing
pipeline. Use of water is limited to existing outfall from existing pipeline.

. Place of use and point of diversion are located within HES 389.




State of Idaho
Department of Water Resources

Permit to Appropriate Water
NO. 37-08692

16. Any license issued by IDWR pursuant to the right or portion thereof for the use of trust water is
subject to a term review of 20 years after the date of this approval to determine availability of water
for the use and to re-evaluate the public interest at the end of the term.

17. After specific notification by the Department, the right holder shall install a suitable measuring
device or shall enter into an agreement with the Department to determine the amount of water
diverted from power records and shall annually report the information to the Department.

18. Issuance of this permit does not constitute a Stream Channel Alteration permit that may be
necessary to extend the pipeline across Warm Springs Creek.

19. Prior to the diversion and use of water under this approval, the right holder shall comply with
applicable water quality standards of the Department of Environmental Quality.

This permit is issued pursuant to the provisions of Section 42-204, Idaho Code. Witness the signature of

the Director, affixed at Boise, this day of , 20

KARL J DREHER, Director
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RECEIVEL
APR 30 2003

apariment of Water Resour~

Narthane Bagls

April 30, 2003

Mr. Allen Merritt

Southern Region

Idaho Department of Water Resources
1341 Fillmore Street, Suite 200

Twin Falls, ID 83301

Subject: Reuther Property-Warm Springs Creek —Geothermal
Development

Dear Allen:

Enclosed is a brief report on the geothermal development for the Reuther
property at Warfield Hot Springs on Warm Springs Creek above Ketchum.

The low temperature geothermal evaluation objective was to develop the
resource without impacting existing uses, particularly the discharge allowable
to the pipeline serving the neighbors from the ‘old’ concrete collector.

Please call me if you have any questions.

Sincerely,

5 Dok

Charles E. Brockwayé., Ph.D.

Enclosure:

Geothermal Development Report

cc: Jim Speck



RECEIVE|

Reuther Property APR 3
Geothermal Collector System 02003
Analysis and Design Foartment of Water Resour~

Brockway Engineering P.L.L.C.
April 29, 2003

The Reuther Property is located at Warfield Hotsprings on Warm Springs Creek west of
Ketchum, Idaho. Specifically, the property is part of subdivided Homestead Entry 389.
Low temperature geothermal springs have been historically developed and utilized by
different parties. Currently, the only development is from a spring source near the new
road to the Reuther residence. An existing spring has been developed by construction of
a vertical, 4 ft diameter concrete pipe with a 6 inch PVC pipe conveying water south to
owners of lots within the subdivision (‘old’ collector). Water rights to be diverted from
this source are not specific as to the discharge authorized.

The objective of this project was to evaluate the feasibility of low temperature
geothermal water development for the new Reuther residence. This entailed evaluation
of the source and magnitude of potential development for design of geothermal heating
systems and other geothermal water uses associated with the residence. One constraint
on the development was maintenance of ‘historical flow’ in the pipeline serving existing
users.

Site evaluation included determination of the source(s) of geothermal water and
identification of geology and formations from which geothermal water could be
developed. This involved an inventory of the existing sites, strategically located test pits
to identify the flow patterns and low temperature geothermal water interactions with
Warm Springs Creek.

A pre-construction pump test was performed to determine the feasibility of locating a
permanent hot water collector near the south end of the property adjacent to Warm
Springs Creek. During this test, water levels in open test pits were monitored to
determine the response of the geothermal system to pumping of the test pit. Water levels
in the ‘old’ concrete collector were monitored during the test and no response was
observed during the approximately 8 hour test.

Based on the aquifer evaluation and pump test, a permanent concrete collector was
designed and installed near the south end of the project. A perforated buried pipe
collector was installed approximately parallel to Warm Springs Creek and leading to the
concrete collector.

A pumping test was performed on October 21, 2001 on the new collector using a portable
pump. Water levels and temperature in the new collector and the ‘old’ collector were
monitored to determine the collector yield and ascertain whether there was any impact of
pumping on the ‘old’ collector from which water flows to the neighbors pipeline.

The pumping test was conducted for 6.5 hours with discharges from 103 to 185 gpm and
resulting drawdown in the pumped collector fro 0.53 to 1.18 feet. There was not change
in the water level in the ‘old’ collector during the test. No temperature change was
observed in the pumped water. The data is shown on Date Chart 2 and accompanying
spreadsheet.



Based on this data a maximum design discharge for the Reuther geothermal system of
185 gpm was recommended.

HEGCEIVEDL
APR 30 2003

apartment of Water Resourr~

Savtharm Ranls-



Data

Reuther Property Brockway Engineerin Oct. 23, 2001
Geothermal Collector Pump Test
Elevation of Measuring Point for Collecter Water Level 96.02
Elevation of Measuring Point-Old Collector Water Leve 98.06
Area Orifice
Orifice Dia Cd ftA2

2.512 0.694 0.034416
3.009 0.776 0.049382

Time Depthto Elev. of Discharge Meas. Water  Depth to
Water in  Water in 4 Inch Pipe Orifice Temp. Water-Old
Collector Collector Orifice Head Discharge Pumped Collector
Dia.
Ft Ft Inches Inches gpm DegF Ft
9:20 AM
9:55 AM 1.62 94.40 0.99

10:40 AM 2.50 18.50 106.8 Start Pump

10:45 AM 1.79 94.23 2.50 18.50 106.8

10:48 AM 1.84 94.18 2.50 18.00 105.4 115.4

10:51 AM 1.93 94.09 2.50 17.50 103.9

10:58 AM 2.50 0.99

11:01 AM 2.00 94.02 2.50 17.25 103.14 113.6

11:10 AM 2.05 93.97 2.50 17.25 103.14

11:20 AM 210 93.92 2.50 17.00 102.39 113.8

11:30 AM 2.1 93.91 2.50 17.38 103.51

11:35 AM 2.50 0.98

11:50 AM 213 93.89 2.50 17.25 103.14 114.4

12:00 PM 2.50 0.98

Brockway Engineering P.L.L.C. Prepared by C.E.B. 4/30/03

Page 1



Data

12:06 PM 2.14 93.88 2.50 17.50 103.88 Water still flowing in old collector to WS
12:30 PM 2.15 93.87 2.50 17.25 103.1 113.8
12:32 PM 2.50 0.98
12:52 PM 215 93.87 2.50 17.25 1031 111.5
1.05 PM 2.15 93.87 2.50
1:12 PM 2.50 0.00 0.0 Pump off-Change pumps
1:20 PM 2.00 94.02 2.50 28.00 131.4 Begin Pumping
1:22 PM 2.50 28.00 131.4
1:.27 PM 2.16 93.86 2.50 36.00 149.0
1:29 PM 2.18 93.84 2.50 36.25 149.5
1:35 PM 2.26 93.76 2.50 36.25 149.5
1:40 PM 2.50 0.99
1:42 PM 2.50 Water still flowing in old collector to WS
1:44 PM 2.28 93.74 2.50 36.00 149.0
1:50 PM 2.30 93.72 2.50 36.00 149.0 114.1
212 PM 2.33 93.69 2.50 36.25 149.5 115
2:30 PM 2.34 93.69 2.50 37.00 151.1 115.2
2:43 PM 2.50 0.99
3:05 PM 2.35 93.67 2.50 37.25 151.6
3:10 PM 0.00 0.0 Pump offchange orifice old collector flowing
3:13 PM 2.36 93.66 3.00 21.75 185.8 Max Pump
3:16 PM 2.40 93.62 3.00 22.00 186.9 115.1
3:20 PM 3.00 0.99 Water flowing from spring to Warm Springs
3:31 PM 2.52 93.50 3.00 21.75 185.8 115.8
3:58 PM 3.00 0.99
4:00 PM 2.52 93.50 3.00 21.75 185.8 115.9
415 PM 2.58 93.44 3.00 21.75 185.8 115.9
4:20 PM 3.00 0.98
4:30 PM 272 93.30 3.00 21.75 185.8 115.9
4:45 PM 2.76 93.26 3.00 21.63 185.3 Water still flowing in old collector to WS

Brockway Engineering P.L.L.C. Prepared by C.E.B. 4/30/03 Page 2



4:54 PM
5:00 PM 2.78 93.24
5:01 PM
5:10 PM 2.35 93.67
5:13 PM

Brockway Engineering P.L.L.C.

3.00
3.00
3.00
3.00
3.00

21.63
0.00

Data

185.3 115.8
0.0

Prepared by C.E.B. 4/30/03

0.98 Water flowing from spring to Warm Springs

Pump off

Left site, CEB

Page 3
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Data APR 3 0 2003

apartment of Water Resourr~

Satham Ragla-

Reuther Geothermal Collector Pump Test-October 23, 2001
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Brockway Engineering P.L.L.C. Prepared by C.E.B. 4/30/03 Page 4



Reuther Geothermal Collector

Water Level in Collector vs Pumping Rate

Pumping Water Lev el
215 103
2.35 151
28 185

Test

Pumping v Water Level

45

Reuther Geothermal Collector
Water Level v Pumping Rate

Design

3.5

2.5

Depth To Water ft

1.5

60 80 100

120

140 160 180 200
Pumping Rate gpm

220

240

Brockway Engineering P.L.L.C

Prepared by C.E. B. 4/30/03

RECEIVELU
APR 30 2003

aoartment of Water Resour~

Sevdham Danla-

Page 5



‘/ TRENCH FOR PERFORATEJ
PIPE AND PRODUCTION

+5.06 Ac.
+220,520 sq. ft.
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RECEIVEU
APR 30 2003
~oartment of Water Resourr-

Smrtham Dagina-

Legend

S 78.

Floodway Line

Approximate 100-Yeor Fioodplain Line
Existing Dirt Road

Wetland per Fisher 11/07/00
BENCHMARK — HUB

Wetland Area Affected by Water Collector Draw Down.
Wetlands Mitigation Area
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NATIVE BACKFILL

GEOTEXTILE — NONWOVEN
CLASS A AASHTO M288
ADS 5000 OR EQUIVELENT

4" SHCD 40 P.E.
PRODUCTION PIPE

6" DIA. ADS N-12 POLYETHYLENE
SLOTTED PIPE OR EQUIVELENT.

0.125" SLOTS, 1.25" LONG. ASTM
F405, D SLOT CONFIGURATION

3/4" CLEAN WASHED GRAVEL

PR
“/'//'/

2-4X4X3/8

1" SCHD 40
ELECTRICAL
CONDUIT

5't

=——=TYPICAL TRENCH DETAIL —

N.T.S.

[=}
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©

[STEEL TUBING ELEV. 965
B
T & 7 ELEV. 95.8
OVERFLOW PIPE | — o
AN N g 3" PRODUCTION PIPE
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S e o oETERMNED
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— ] 6
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REGCEIVEL
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2003

‘apartment of Water Resourc~
[etham Ragln-
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Merritt, Allen

From: Merritt, Allen

Sent: Tuesday, April 29, 2003 9:21 AM

To: 'Jim Speck’; Jones, Doug; 'Travis Thompson'

Cc: Merritt, Allen; jaycpace@hotmail.com; seapace@sunvalley.net; SDRPROD@aol.com
Subject: RE: RE: Warfield Hot Springs flow measurements

Gentlemen:

We do not plan on re-measuring the spring. We are currently evaluating the legal
questions with staff attorneys and administrators in preparing the draft recommendations
for the claims filed. We will work toward finalizing our preliminary recommendations and
share drafts as soon as possible.

We are also working toward resolving the two pending applications for permit being held.

Aside from the water right questions we conclude the system as it presently exists has
design flaws that exacerbate the conflict among neighbors. For example...pumps installed
above the hydraulic elevation of the pipe should be lowered to eliminate the need to
"prime" said pumps. This would eliminate the need for valved flow and interruption of
service to downstream users. The issue of trash or debris in pipeline, constricting flow,
should be investigated by users. Also closer monitoring of the spring source should be
implemented by users to ascertain if Reuther's collection drain affects the pipeline
spring. (Installing a staff gauge in spring box and recording levels during a pump test
of Reuter’'s system may resolve this issue.)

All parties may wish to hire a consultant to improve and evaluate the system.

****Note that this message should not be read to infer that all parties
claims/applications to water rights will ultimately be approved, recommended or decreed.

Allen & Doug

————— Original Message-----

From: Jim Speck [mailto:jimspeck@cox-internet.com]

Sent: Monday, April 28, 2003 5:31 PM

To: 'Jones, Doug'; 'Travis Thompson'

Cc: 'Merritt, Allen'; jaycpace@hotmail.com; seapace@sunvalley.net;
SDRPROD@aol.com

Subject: RE: RE: Warfield Hot Springs flow measurements

Allen -

I must respectfully disagree with Travis on the need for another round of
measurements. As he implies, they are not necessary to resolve the current dispute
between our clients and will only serve to further delay that resolution, a process that
has taken far too long already. I suggest your time is better spent completing your
analyses based upon the existing data.

Thank you.
Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.O. Box 987

Ketchum, ID 83340
208.726.4421

208.726.0752 (fax)
jimspeck@cox-internet.com



CONFIDENTIAL COMMUNICATION

This email message and any attachments are intended only for the use of the
addressee named above and may contain information that is privileged and
confidential. If you are not the intended recipient, any dissemination,
distribution, or copying is strictly prohibited. If you received this
email message in error, please immediately notify the sender by replying to
this email message or by telephone. Thank you.

————— Original Message-----

From: Travis Thompson

Sent: Monday, April 28, 2003 12:29 PM
To: Jones, Doug; James P Speck (E-mail)
Cc: Merritt, Allen

Doug, Allen

Michael Stonebeck expressed some concern to me about the flow levels of the spring
source both a few days prior and the day the measurements were taken. Apparently the flow
levels dropped the week prior to your site visit in March, below what was experienced all
winter, and then returned somewhat following your measurements. Accordingly, I would
suggest at least one more round of measurements to obtain data on more "normal" spring
flows from Warfield Hot Springs. Although it may not be necessary for the present matter,
I think another measurement would be worthwhile, particularly given the other two
applications for permit that are out there.

Thanks,
Travis Thompson

————— Original Message-----

From: Jones, Doug [mailto:DJones@idwr.state.id.us]
Sent: Wednesday, April 23, 2003 4:49 PM

To: James P Speck (E~-mail); 'tlt@idahowaters.com'
Cc: Merritt, Allen

Subject: Warfield Hot Springs flow measurements

Gentlemen,

Mr. Speck inquired about the flow rates described in Allen Merritt's letter to
Babcock and Shelton. To address this I have attached a spread sheet I compiled after
returning to the office. 1Included on the spreadsheet are the formulas I used for the
various data reductions.

During our field work preliminary calculations were made based on certain
assumptions. One assumption was that the bucket(s) used were 5.0 gallons. The
spreadsheet calculates the specific volume of each of the buckets. It was found that one
bucket was about 5.4 gallons and the other was about 5.5 gallons. This affects the flow
measurement at each point. The sum of flow for the various points measured was 33.1 gpm.

The flow measurement at the head of the pipe, calculated in the field as about 54
gallons per minute, was likewise subject to certain assumptions and a fundamental
uncertainty. If you recall, Jim, I was not confident that the measurement would yield
meaningful results because the meter was operated "backwards" in the pipe opening. I
addressed this issue by operating the meter in a stream near my office in both directions
(pointing upstream -- normal, and then pointing downstream -- "backwards") under several
flow velocity conditions. The results were supportive that the meter would yield
appropriate results when operated as was done during the measurement at the head of the

pipe.

The measurement at the head of the pipe was done as nearly as practicable in the
center of the pipe cross section. Numerous velocity measurements were made to be certain
that consistent results were obtained. By measuring velocity at the centerline we actually

2



measured the maximum velocity occurring in the pipe cross section. In order to calculate
pipe flow the average velocity is used. It is a well established hydraulic fact that
fluid velocity in a pipe is maximum at the center and minimum at the edges. Reference to
standard texts on fluid mechanics state that the ratio of Average Velocity to Maximum
Velocity is 0.5. However, other factors are also influencing the measurement under the
conditions in which it was made (e.g. edge effects, intake shape, measuring device
profile). Many of these factors cannot be determined with precision. Allen and I
conclude that a more appropriate ratio to use is 0.7. Therefore the 54 gpm maximum is
adjusted by .7 to yield a flow rate of about 38 gpm.

In conclusion, given the accuracy constraints of the measurement methods, the
estimated velocity ratio assumption, and undocumented "leaky" pipe conditions I have
reasonable confidence in the measurement results. I hope this addresses your questions.
Please let me know if you need anything else. Allen and I will be proceeding with our
analyses and hope to be in touch again soon.

Thanks for your patience and assistance.

Douglas Jones

<<Flow Rate Calc.xls>>
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CORPORATE WARRANTY DEED

“ ]

For Value Received, Pace, Inc., an Idaho corpofation,
hereinafter re2ferred to as "Grantor", does hereby grant, bar-
gair., cell and convey vunto Geoffrey s. Bushell and Linda K.
Bushell, husband and wife, whose address is p.Q, Box 2798, sun
Valley, ID 33353, all of itg right, title ar4 interest in angd
to the following described real property licated |n Blaine

County, Idaho, to-wit:

A portion of H.E. Survey 389 (Hailey 03144 and
105799), being a portion of Section 36, Township ¢
North, Range 1§ East, Boise Meridian, and Section 31
in Township 4 North, Range 17 East, Boise Meridian,
Blaine County, State of Idaho, more particularly
bounded and described as follows:

Beginning at Corner No. 1 of saigd H.E.

Corner No. 1, the true poi ng of this
tract, thence South 83°10° -4 feet to Corner
No. 2; thence South 18°32:° West of 440.22 feet to
Corner No. 3; thence South 57°12°" West, 528 feet to
Corner No. 4; thence South 57°17: West 170.94 faet to
Corner No. 5; thence South 0°g2: East 238.00 feet to
Corner No. &§; thence North 8g° West 403.7 feet, more
or less, to a Point on the West

said H.E. Survey, being line 12

survey, which point isg Corner No. 7 of this descrip-
tion, and which point is South 7°18' wWest 1133.1 feet
from Corner No. 13 of said original survey; thence
North 7°18' East 1133.1 feet to Corner No. i
description, which point is Coincident with Corner No.
13 of saig original H.E. ; thence South 83°10°
East 403.92 feet to said 1 point of begin-
ning; EXCEPTING however, that Certain tract excepted
ln the original Patent, more particularly described as
follows: Beginning at Corner No. 14 of said original
Patent, Ffrom which Corner No. 1 above mentioned bears
N. 0°04' East 228.36 feet: thence South 58°56' East
57.42 feet to Corner No. 15; thence South 44°13' West
70.82 feet to Corner No. 16; ther-e South 44°13' West
91.08 feet to Corner No. 17; thence North 12°22' East
166.98 feet to Corner No. 18; thence South 58°56' East
33 feet to place of beginning of sajg excepted tract.

ALS0 EXCEPTING the following tract: A parcel of land
within Homestead Entry No. 389 in Section 36, Township

4 North, Range 16 East, Boise Meridijan, Blaine County, _..
State of Idaho, and more particularlmlndesc:tbed; by -

EXHIRIT A

<N




metes and bounds as follows: Commencing at a stone
marking Corner No. 5 of said H.E.S. No. 389; thence
South 0°02' East 178.5 feet along the East boundary of
said H.E.S. Nno. 389 to a 1/2" rebar, said rebar marking
the true point of beginning; thence South 0°02' East
59.5 feet along the East boundary of H.E.S. No. 389,
to a 1/2" rebar; thence North 86°00' West 231.9 feet
to a 1/2" rebar on the Easterly bank of Warm Springs
Creek; thence North 35°16' East 67.5 feet along the
Easterly bank of Warm Springs Creek to a 1/2" rebar;
thence South 86°31*' Bast 192.7 feet to a 1/2" rebar,
said rebar marking the true point of beginning.

RESERVING TO THE GRANTOR the right to use the flow of
hot water in the gxe!35%r_gg32_4iﬁ;g;__lipay,:ha:_.uoq_,.
exists, . It is understood that Pace, Inc. and its
“S0¢Xen<5rs shall not increase or expand on that exist-

ing flow. This right is to be appurtenant to, and run
with, the following described property:

A portion of W. H., Warfield H.E.S. No. 389 in Section
36, Township 4 North, Range 16 E.B.M., Blaine County,
Idaho, described as follows:

Beginning at a point on the East line of said H.E.S.
No. 389, said point being 348 feet South of Corner No.
5 of said H.E.S. No. 389,

Thence South along the East line of said H.E.S. No.
389 a distance of 118 feet;

Thence West a distance of 161 feet, more or less, to
the center of Warm Springs Creek;

Thence in a Northerly direction along the centetline
of Warm Springs Creek a distance of 160 feet, more or
less to a point which is North 86°00' West from the

point of beginning;

Thence South 86°00' East a distance of 206 feet, more
r less, to the point of beginning.

Gg%gg;uﬁ, however, the right to share the use, repair ‘\
and maintenance of the water line referred to abgve,

this right to be appurtenant only to that portion of ’2
the property conveyed herein lying South and East of R
Warm Springs Creek, commonly known as the Crony Cove
Parcel, containing approximately two and one-half (2

1/2) acres. - ]

SUBJECT TO:

}’Beservations contained in Patent from the United

/ dyRe
%ff’stites:of America to William H. Warfield dated October




25, 1919, recorded December 17, 1919, in Book 99 of
Patents, page 259, records of Blaine County, Idaho,
reciting: “Suybject to any vested and accrued water
rights for mining, agricultural, manufacturing or
other purposes and rights to ditches and reservoirs
used in connection with such water rights, as may be
recognized and acknowledged by the local customg, laws
and decisions of courts; and there is reserved from
the lands hereby granted a right of way thereon for
ditches or canals constructed by the authority of the

United States.”

TO HAVE AND TO HOLD the same unto the Grantees,

heirs and assigns forever.
covenant to and with the Gra

simple of saig Premises,

except as above deseribed and that it will warrant and defend

the came from all lawful claims whatsoever.
Dated this 11ﬂ day of November, 1983,
PACE, INC.

By: ‘fézﬂ;/<j;221«i_.§

President

STATE OF IDAHO )
) ss.

County of Twin Falls )

On this 1‘& day of November, 1983, before me, the
undersigned, a notary public in and for said county and state,
personally appeared D. L. Pace, known to me to be the President
of Pace, the corporation
within
behalf

IN WITNESS WHEREQF, I have hereunto set my hand and
affixed my official seal, the s Year in this certi-
ficate first above written.

KAYLYNNE HOLLIFIELD

NOTARY PUBLIC . STATE OF 1DAHO * PR O

Residing 31 Twin falls, Idoho i i » Idaho’|, |
Commitnon Expires 8-23.868 EE 3 \\\\ X
-

\

k-




Merritt, Allen

From: Jones, Doug

Sent: Wednesday, April 23, 2003 4:49 PM

To: James P Speck (E-mail); 'tit@idahowaters.com’
Cc: Merritt, Allen

Subject: Warfield Hot Springs flow measurements
Gentlemen,

Mr. Speck inquired about the flow rates described in Allen Merritt's letter to Babcock and Shelton. To address this
| have attached a spread sheet | compiled after returning to the office. Included on the spreadsheet are the formulas |
used for the various data reductions.

During our field work preliminary calculations were made based on certain assumptions. One assumption was
that the bucket(s) used were 5.0 gallons. The spreadsheet calculates the specific volume of each of the buckets. It was
found that one bucket was about 5.4 gallons and the other was about 5.5 gallons. This affects the flow measurement at
each point. The sum of flow for the various points measured was 33.1 gpm.

The flow measurement at the head of the pipe, calculated in the field as about 54 gallons per minute, was likewise
subject to certain assumptions and a fundamental uncertainty. If you recall, Jim, | was not confident that the measurement
would yield meaningful results because the meter was operated "backwards" in the pipe opening. | addressed this issue
by operating the meter in a stream near my office in both directions (pointing upstream -- normal, and then pointing
downstream -- "backwards") under several flow velocity conditions. The results were supportive that the meter would yield
appropriate results when operated as was done during the measurement at the head of the pipe.

The measurement at the head of the pipe was done as nearly as practicable in the center of the pipe cross
section. Numerous velocity measurements were made to be certain that consistent results were obtained. By measuring
velocity at the centerline we actually measured the maximum velocity occurring in the pipe cross section. In order to
calculate pipe flow the average velocity is used. It is a well established hydraulic fact that fluid velocity in a pipe is
maximum at the center and minimum at the edges. Reference to standard texts on fluid mechanics state that the ratio of
Average Velocity to Maximum Velocity is 0.5. However, other factors are also influencing the measurement under the
conditions in which it was made (e.g. edge effects, intake shape, measuring device profile). Many of these factors cannot
be determined with precision. Allen and | conclude that a more appropriate ratio to use is 0.7. Therefore the 54 gpm
maximum is adjusted by .7 to yield a flow rate of about 38 gpm.

In conclusion, given the accuracy constraints of the measurement methods, the estimated velocity ratio
assumption, and undocumented "leaky” pipe conditions | have reasonable confidence in the measurement results. | hope
this addresses your questions. Please let me know if you need anything else. Allen and | will be proceeding with our
analyses and hope to be in touch again soon.

Thanks for your patience and assistance.

=

Flow Rate Calc.xls

Douglas Jones



Jones, Doug

From: Merritt, Allen

Sent: Wednesday, April 23, 2003 2:51 PM
To: Jones, Doug

Subject: FW: Pace/Warfield Hot Springs

Doug can you respond

————— Original Message-----

From: Jim Speck [mailto:jimspeck@cox-internet.com]

Sent: Wednesday, April 23, 2003 2:50 PM

To: 'Mr. Allen Merritt'

Cc: jaycpace@hotmail.com; seapace@sunvalley.net; SDRPROD@aol.com; 'Mr.
Travis L. Thompson'

Subject: Re: Pace/Warfield Hot Springs

Allen -

In reviewing your letter to Shelton and Babcock, I find that my notes show different
flow measurements. I dictated them as Doug and you took the measurements, so I'm fairly
confident they are correct. The flow into the head of the pipeline was measured at 54 gpm
and back to the river at the Pace Cabin to be 28 gpm. Can you explain the difference?

Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.0O. Box 987

Ketchum, ID 83340
208.726.4421

208.726.0752 (fax)
jimspeck@cox-internet.com

CONFIDENTIAL COMMUNICATION

This email message and any attachments are intended only for the use of the
addressee named above and may contain information that is privileged and
confidential. If you are not the intended recipient, any dissemination,
distribution, or copying is strictly prohibited. If you received this
email message in error, please immediately notify the sender by replying to
this email message or by telephone. Thank you.



Warfield Hot Springs Distribution Complaint
Bucket volumes:
di d2 h ri r2 vol (ft3) | vol (gal)
IDWR 0.86 0.93 1.17 0.43 0.465 0.736 5.509
Vierling 0.84 0.93 1.18 0.42 0.465 0.726 5.434
Bucket volume =|1/3*Pi*h*((r1*r1)+(r2*r2)+(r1*r2))
Q =|(Bucket volume*60)/time
Flow rates (Q): time (sec) | Q (gpm) Temp (C/F
Vierling Barn 175 1.9 50122
Vierling Hot Tub 1 57 5.7 47/116.6
Vierling Hot Tub 2 63 5.2 42/107.6
Pace Hot Tub 16.28 20.3 46/114.8
Pipeline Spring 50/122
Reuther Pump 45/113
Q=(33.1
Rough Q @ head of pipeline using Swoffer Meter run backward = |37.9 gpm approx.
Vmax=0.64 fps [ID=0.49" | [ |
0.7 correction for converting centeriine flow (Vmax) to average flow (Vavg)
Q = Vavg*A*7.48 = 60*7.48*0.7*Vmax*Pi*(IDA2)/4 = 78.54*Vmax*Pi*(ID2)
Yzifezs | T)enean
L LS “ T"
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IDAHO DEPT OF WATER RESOURCES
Warfield Hot Springs Area

; Reuther Property
I
Old Road Bridge I -
~ i" "_"

3

New Road Bridge o — \ c
v . : 2 Reuther pump box

VierIiStoneback
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IDAHO DEPT OF WATER RESOURCES
Warfield Hot Springs Area
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WARFIELD HOT SPRING: Claim vs Proposed Recommendation
CLAIMS:
Owner Priority |Flow Rate|Source POD Legal Uses
37| 11296|Pace 1/1/1900 0.5 Spring SENENE S36 4N 16E  |Heat,Dom.,Rec.
37| 13054 |Vierling (Crony Cove) | 1/1/1900| 0.04 |Warfield Hot Spring |SWNWNW S31 4N 17E |Heat,Dom.,Rec.
37| 13394 |Miller 1/1/1979| 0.04 |Artesian Spring SESENE S36 4N 16E Dom.
37| 20894 | Vierling (Couch) 1/1/1900; 0.02 |Warfield Hot Spring |SENENE S36 4N 16E Heat,Dom.,Rec.
FOUND:
0.085 |[Warfield Hot Spring [SWNWNW S31 4N 17E
RECOMMENDATION:
Owner Priority |Flow Rate|Source POD Legal Uses
37| 11296|Pace 7/311970) 0.02 |Warfield Hot Spring |SWNWNW S31 4N 17E |Heat,Dom.,Rec.
37| 13054 |Vierling (Crony Cove) |7/31/1970| 0.02 |Warfield Hot Spring |SWNWNW S31 4N 17E |Heat,Dom.,Rec.
Miller (SRBA Decreed) NEEDS TRANSFER OR
37| 13394|* 1/1/1979| 0.02 |Warlfield Hot Spring |REPLACEMENT CLAIM
37| 20894 |Vierling (Couch) 7/3111970| 0.02 |Warfield Hot Spring |[SWNWNW S31 4N 17E |Heat,Dom.,Rec.
* = Ownership Change Needed




Warfield Hot Springs Distribution Complaint

Bucket volumes:
d1 d2 h r1 r2 vol (ft3) | vol (gal)
IDWR 0.86 0.93 1.17 0.43 0.465 0.736 5.509
Vierling 0.84 0.93 1.18 0.42 0.465 0.726 5.434
Bucket volume =|1/3*Pi*h*((r1*r1)+(r2*r2)+(r1*r2))
Q =|(Bucket volume*60)/time
Flow rates (Q): time (sec)| Q (gpm) Temp (C/F)
Vierling Barn 175 1.9 50/122
Vierling Hot Tub 1 57 5.7 47/116.6
Vierling Hot Tub 2 63 5.2 42/107.6
Pace Hot Tub 16.28 20.3 46/114.8
Pipeline Spring 50/122
Reuther Pump 45/113
Q=|33.1

Rough Q @ head of pipeline using Swoffer Meter run backward = |37.9 gpm approx.
Vmax=0.64 fps ID=0.49' ? | |
0.7 correction for converting centerline flow (Vmax) to average flow (Vavg)

Q = Vavg*A*7.48 = 60*7.48*0.7*Vmax*Pi*(ID*2)/4 = 78.54*Vmax*Pi*(ID*2)




Merritt, Allen

From: Travis Thompson [tit@idahowaters.com]
Sent: Wednesday, March 05, 2003 9:47 AM
To: Merritt, Allen; 'Jim Speck'’

Cc: Jones, Doug

Subject: RE: Pace/Warfield Hot Springs

Allen,

I have spoken to Michael Stonebeck and Lisa Vierling and 11:00 a.m. on
Thursday March 13 works for them for a site visit. As I understand it, you
will be making flow and temperature readings at the various diversions made
by the parties. My clients have no problem allowing IDWR staff and Mr. Pace
onto their property for purposes of this visit. However, they have
requested that all other members of the public, including those not
specifically involved in this matter, not be allowed to accompany you on
this vist. We would appreciate this request being honored. Please call if
you have any questions.

Thanks,
Travis Thompson

————— Original Message-----

From: Merritt, Allen [mailto:AMerritt@idwr.state.id.us]

Sent: Wednesday, March 05, 2003 8:22 AM

To: 'Jim Speck'; Travis Thompson (E-mail)

Cc: 'Arek & Shannon Pace'; 'Mr. Jay C. Pace'; 'Mr. Steven D. Reuther';
'Mr. Travis L. Thompson'; Jones, Doug

Subject: RE: Pace/Warfield Hot Springs

Doug Jones and I have tentatively set March 13th aside to do the field
inspection. If that works we will plan to be at the site at 11:00am. If we
do not hear otherwise by this Friday we will plan to be there as described
above.

Thanks
Allen

————— Original Message-----

From: Jim Speck [mailto:jimspeck@cox-internet.com]

Sent: Tuesday, March 04, 2003 3:13 PM

To: 'Mr. Allen Merritt'

Cc: 'Arek & Shannon Pace'; 'Mr. Jay C. Pace'; 'Mr. Steven D. Reuther';
'Mr. Travis L. Thompson'

Subject: Re: Pace/Warfield Hot Springs

Allen -

Now that you have received the last submittal, we ask IDWR to
conduct its on-site investigation as soon as possible. The snow cover will
not inhibit it in any way, so there is no reason for further delay. Please
advise us of possible dates so we can plan accordingly. Thank you.

Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.0O. Box 987



L u 205 N. Tenth St., Suite 520
Post Office Box 2139
BARKER Boise, ID 83701-2139
A (208) 336-0700 telephone
{522 ot PRI(;:Z(Og ROSHOLT (208) 344-6034 facsimile
John K S impson & brs@idahowaters.com
Amy D. Chestnut SIMPSON 233 Second Streat North. Suife b
. econ reet North, suite
Travis L. Thompson LLP Twin Falls, ID 83301
n ] (208) 733-0700 telephone
g?rcr:nan M.I Semanko (208) 735-2444 facsimile
ounse
Travis L. Thompson
tit@idahowaters.com RECEIVED
FEB 2 1 2003
February 21, 2003
> Depariment of Water Resou
VIA HAND DELIVERY Southem Region

Mr. Allen Merritt (Regional Manager)
Idaho Department of Water Resources
Southern Regional Office

1341 Fillmore St., Suite 200

Twin Falls, ID 83301-3380

RE: In the Matter of Complaint by Jay Pace Alleging Illegal Water Use on Lands
Owned or Controlled by Lisa Vierling

Dear Allen:

Pursuant to your February 12, 2003 email, please find enclosed the following materials
for submittal in the above referenced matter:

1. Affidavit of Geoffrey S. Bushell (including two exhibits)
2. Affidavit of Mary Rita Miller
3. Second Affidavit of Lisa Vierling

Please disregard the characters that appear on page two of the Second Affidavit of Lisa
Vierling (problem in conversion of electronic document). As for conducting a field review of the
water distribution system, my client has indicated that she would be available anytime during the
first two weeks of March. However, I would note that conducting a thorough field review may
be more accommodating when the snow has receded (I think they still have a considerable
amount of snow on the ground). Please call if you have any questions or would like to set a date
for a field review.

Sincerely,

B ROSHOLT & SIMPSON LLP

T

avis L. Thompson



Mr. Allen Merritt
February 21, 2003
Page - 2

Enc.

cc: Lisa Vierling / Michael Stonebeck
Jim Speck



RECEIVED

FEB 21 2003

Travis L. Thompson, ISB # 6168 Department of Water Resources
BARKER ROSHOLT & SIMPSON LLP Sonthen Raghon

233 2™ St. North, Suite D

Twin Falls, Idaho 83301-6119

Telephone: (208) 733-0700

Facsimile: (208) 735-2444

Attorneys for Lisa Vierling
BEFORE THE DEPARTMENT OF WATER RESOURCES
FOR THE STATE OF IDAHO
IN THE MATTER OF COMPLAINT
BY JACE PACE ALLEGING ILLEGAL

WATER USE ON LANDS OWNED OR
CONTROLLED BY LISA VIERLING

AFFIDAVIT OF
GEOFFREY S. BUSHELL

STATE OF IDAHO )
) ss.
County of Blaine )

COMES NOW Geoffrey S. Bushell, being first duly sworn upon oath, and states
as follows:

1. I currently reside at 201 Skiway Drive, in Ketchum, Idaho 83340.

2. I first visited the Warfield property, or what is currently known as Lots 1
and 2, Block 1, Warfield Hot Springs Subdivision (located approximately 12 miles
northwest of Ketchum) in 1976. Mr. D.L. Pace owned the property at that time. I was
aware that the Warfield Hot Springs were located on the property by personal observation
and use of the hot springs, both in a bath house that was located on the property, and a
large hot pool constructed near Warm Springs Creek. The hot springs had apparently
been featured in a guidebook for hot springs in the area. Both the bath house and what

was the location of the large hot pool are depicted in the picture attached to this affidavit

as Exhibit 1. This picture was taken in the mid-1980s, the bath house is located just left

AFFIDAVIT OF GEOFFREY S. BUSHELL 1



of the road near the bridge at the top of the picture. The site of the large hot pool is
located just to the right of the old hunter’s cabin near the creek, right of the road and
bridge. This cabin is shown in greater detail in the picture attached to this affidavit as
Exhibit 2. 1 gained an understanding of the local history of the area that was locally
known as the Warfield property, from Tom Warfield of the Warfield family. He
explained the colorful history of the property, including the fact that it was once home to
a restaurant, including bath houses and a prostitution establishment, for use by local
miners. He showed me a family photo album that contained a number of old pictures
taken at the property. It is my understanding of the local history of the property that the
hot springs were used for domestic and recreation purposes. I was also aware that two
one room cabins, an outhouse, and an old root cellar were located on Lot 2 (was is
referred to as the Crony Cove parcel). One of these cabins, along with the original
fireplace and foundation from the other is depicted in Exhibit I towards the middle of the
picture. The cabin with the fireplace apparently burned down before I purchased the
property.

3. The Warfield property, or what currently consists of Lots 1 and 2, was
wert first offered for sale by D.L. Pace (or Pace, Inc.) in 1981. I became interested in
purchasing the property (approximately 17.5 acres) because of the development potential
and the interest I had in building a home on the property.

4, I eventually entered into negotiations for the property (Lots 1 and 2) with
D.L. Pace and purchased an option for the property in 1981. I exercised the option,
which resulted in the purchase of the property in 1983. Pace, Inc. conveyed the property

to Linda K. Bushell and myself on November 7, 1983. It was my understanding that the

AFFIDAVIT OF GEOFFREY S. BUSHELL 2



purchase of the land also included all appurtenances, including any water rights and
mineral rights to the property. I was aware of the pipeline that diverted hot water out of
Warfield Hot Springs and crossed the property. Apart from the use of the hot water on
Lot 1, (or at the source of Warfield Hot Springs, including the bath house and the large
hot pool near the creek) I specifically planned to share the use of the water that was being
diverted through the pipeline, not only for personal recreation use, but also for future
development possibilities. As part of the negotiations, my attorney specifically had the
following language added to the corporate warranty deed:

GRANTING, however, the right to share the use, repair and maintenance

of the water line referred to above, this right to be appurtenant only to that

portion of the property conveyed herein lying South and East of Warm

Springs Creek, commonly known as the Crony Cove Parcel, containing

approximately two and one-half (2 1/2) acres.

Since I was contemplating developing the property, and I was aware the pipeline
crossed what is now Lot 2, I was specifically planning on including hot water use with
the sale of that parcel.

5. As indicated by this language, Pace, Inc. specifically granted a part of the
water right to use the hot springs water that was being diverted through the pipeline.

6. D.L. Pace (Pace, Inc.) likewise specifically reserved a part of the water
right to use hot springs water that was being diverted through the pipeline. However,
D.L. Pace (Pace, Inc.) was not allowed to expand or increase the existing flow that was
being used on his property.

7. From 1983 until 1987, hot water from the Warfield Hot Springs was used

both on Lot 1 and Lot 2 by myself and others for recreation purposes, particularly in the

large hot pool located near the creek. Importantly, where the pipeline crossed Lot 2, or

AFFIDAVIT OF GEOFFREY S. BUSHELL 3



the Crony Cove parcel, an additional pipe and valve formed a “T” to the main pipeline.
This line ran in a southwesterly direction toward the creek (depicted generally in the area
just south of the cabin and the burned down cabin in Exhibit 1). 1 personally used the
water out of this additional pipe and valve on various occasions for recreational use. I
would estimate the pipe was a three (3) inch line and had previously been installed
specifically to divert water out of the pipeline for recreational use. For my personal
information, I measured the flow out of this diversion with an old 50 gallon drum
sometime in the mid-1980s. I specifically remember this barrel filling up in
approximately 30 seconds.

8. In addition to my use of the hot spring water on Lots 1 and 2, I was also
aware that my neighbors located downstream both had valves and diversions located on
the main pipeline. In particular, I was aware that my immediate adjacent neighbor (to
Lot 2), the Couch family, had what was apparently a garden hose running off the pipeline
to their cabin.

9. I recently read the Affidavit of Jay Pace (signed November 26, 2002) that
was submitted in this matter. Mr. Pace’s affidavit contains several false statements.

10.  First, in paragraph nine, Mr. Pace claims that I “recently confirmed” to
him that the “Corporate Warranty Deed did not grant any right to use any of the existing
flow of water in the pipeline leaving the Pace Hot Springs.” This statement is blatantly
false since I have not spoken to Jay Pace in approximately 20 years. I only became aware
of Mr. Pace’s statements after his attorney Jim Speck faxed me a copy of the affidavit.
Furthermore, as stated above, Pace, Inc. conveyed all water rights when it sold the

property in 1983, including specific rights to use the water in the pipeline. I did not
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purchase the unique property containing the Warfield Hot Springs just so I could share in
the “maintenance” of a pipeline for Pace, Inc.’s benefit without obtaining a right to use
the hot water out of that pipeline as well.

11.  Second, in paragraph ten, Mr. Pace further claims that “no one in my
family has ever granted to the Bushells, the Garbrechts, or Lisa Vierling the right to use
any portion of the flow from Pace Hot Springs into the pipeline that existed in 1983 when
the Warfield Property was sold to the Bushells.” This statement is also false. As noted
above, the right to use hot water out of the hot springs both on Lot 1 and out of the
pipeline, particularly for use on Lot 2, was an important part of the negotiations for the
sale of the property. Importantly, the clause granting that right associated with Lot 2 was
specifically added at my request. It was always my understanding that D.L. Pace (Pace,
Inc.) specifically granted a part of the water right out of the pipeline when he sold the
property in 1983.

12, Thave also recently read the Second Affidavit of Jay Pace (signed January
24, 2003) that was submitted in this matter. This affidavit also contains false statements.

13. First, Mr. Pace claims that “[flrom 1963 until Lot 2 of the Warfield Hot
Springs Subdivision was acquired by Lisa Vierling and she began using water from the
hot springs, there was no diversion and use of the hot springs water on the Warfield
Property. . .. Except for the use by the Millers on their property as described by Vierling
in her affidavit and the use by the Couch’s [sic] described below, the only use of hot
springs water out of the pipeline was on the Pace Cabin Lot.” As stated above, I

personally used the water from Warfield Hot Springs, both on Lot 1 and Lot 2 from 1983

AFFIDAVIT OF GEOFFREY S. BUSHELL 5



until 1987. I specifically diverted water out of the pipeline and valve located off the main
pipeline on Lot 2 for recreational purposes during this time.

14.  Finally, it is important to note that Mr. D.L. Pace never questioned the use
of the hot water that I was making on the Warfield property, both from the pipeline and at
the source of the hot springs, from 1983 until 1987. The use of the water out of the
pipeline, and the conveyance of any water rights with the property, was considered part

of the deal when I purchased the property from Pace, Inc.

DATED this |9 day of February, 2003.

(e g
Geoffrey /1>Bushe11’

STATE OF IDAHO )
)
County of Blaine )

On this ) !)(/V\_ day of February, 2003, before me, the undersigned a Notary
Public in and for said State, personally appeared GEOFFREY S. BUSHELL, known to
me to be the person whose name is subscribed to the foregoing instrument, and
acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year this certificate first above written.

NOT’AR)S\(N%%P}D&A%
SAN -

Residing at:

Commission Expires: ) ~12~0 (Q

AFFIDAVIT OF GEOFFREY S. BUSHELL 6
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RECEIVED

Travis L. Thompson, ISB #6168 FEB 21 2003
BARKER, ROSHOLT & SIMPSON LLP Department of Watsr Resources
233 2™ St. North, Suite D Southem Region

Telephone: (208) 733-0700
Facsimile: (208) 735-2444

Attorneys for Lisa Vierling

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY )

JAY PACE ALLEGING ILLEGAL ) AFFIDAVIT OF MARY RITA MILLER
WATER USE ON LANDS OWNED )
OR CONTROLLED BY LISA VIERLING )
)
STATE OF IDAHO )
) ss.
County of Twin Falls )

COMES NOW Mary Rita Miller, being first duly sworn upon oath, and states as follows:

1. I currently reside at 318 Third Ave. West located in Wendell, Idaho.

2. My husband and I formerly owned property, including a cabin, near the Pace
family property in the area of Warfield Hot Springs located approximately 12 miles northwest of
Ketchum, Idaho. The property and cabin are depicted on the photograph attached to the Affidavit
of Geoffrey S. Bushell as Exhibit 1. The cabin is located in the middle of the photograph just
upstream of the Pace property. The woodshed, where our hot tub was located, is depicted as a
smaller building directly to the right of our cabin. These buildings appear “white” in the
photograph and are located just to the right of the creek and upstream from the Pace cabin. My
husband’s parents, Elmer A. and Irene Miller purchased the property from the Kelly family in

1952. When my husband’s parents passed away, my husband Charles E. Miller and myself

AFFIDAVIT OF MARY RITA MILLER 1



inherited the property. We owned the property until 2000. We visited the property regularly
almost every weekend during the 1970s and the 1980s.

3. The adjacent property currently owned by Lisa Vierling used to be owned by the
Couch family. The Couch family owned the property, including a cabin at least prior to 1952.
The Couchs owned the property when my husband’s parents purchased their cabin and property
in 1952.

4. Dee L. Pace also owned property in the area, including a parcel and a cabin
directly adjacent to us. Sometime in the early 1970s, perhaps 1970, Mr. Pace approached us
about constructing a pipeline across our property for the purpose of piping hot water from
Warfield Hot Springs down to his property located next to ours. In exchange for allowing Mr.
Pace to cross our property with the pipeline, we were given the right to use hot water out of the
pipe for our personal use. From the time the pipeline was installed, until I recently sold the
property, our family used the hot water for recreation and domestic purposes. Inside the
woodshed we used an old stockwater tank as a hot tub. As I noted above, the woodshed is
depicted in the middle of the photograph attached to the Affidavit of Geoffrey S. Bushell as
Exhibit 1, just to the right of our cabin (directly upstream or to the left of the Pace property). We
used the hot water out of the pipeline regularly during the 1970s and 1980s. We did not enter
into a written agreement with Mr. Pace for the use of the hot water because he assured us that his
“word” was as good as a written agreement.

5. It is my understanding that the Couch family was given the same use of the hot
water in exchange for allowing Mr. Pace to construct the pipeline across their property as well.
Although I never personally witnessed the Couch family using the hot water for either recreation

or domestic purposes, I did notice the Couchs had a bath house and a stockwater tank for use as a
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hot tub on their property. It is my belief they were using hot water out of the pipeline just as we
did during the 1970s and 1980s.

6. I recently read the Second Affidavit of Jay Pace that was submitted in this matter.
Jay Pace claims that “the Couch’s [sic] never asked for permission to use the water and simply
hooked in.” I believe this statement is false since it was Mr. Dee Pace who approached both us
and the Couchs and asked for permission to cross our properties with the pipeline. I would not
have allowed Mr. Pace to cross our property with a pipeline without obtaining the right to use the
hot water. It is my belief this same deal was made with the Couchs. Second, Jay Pace claims
that “when my father found out a few days later, he disconnected the pipe they had installed and
they did not use it again.” I also believe this statement is false since I personally observed the
Couchs’ bath house and stockwater tank they had on their property. The hot tub and bath house
were present at the Couch residence during the 1970s and 1980s.

7. Mr. Dee Pace never questioned our use that we made of the hot water out of the
pipeline, and it is my understanding that the Couchs’ use was likewise never questioned. It was
my understanding that we had the right to use hot water out of the pipeline from the time that it

was constructed and placed across our property.

DATED this 2/ day of February, 2003.

A

Mary Rita Miller

AFFIDAVIT OF MARY RITA MILLER 3



STATE OF IDAHO )
)
County of Twin Falls )

On this azz_?f day of February, 2003 before me, the undersigned a Notary Public in and
for said State, personally appeared MARY RITA MILLER, known to me to be the person whose
name is subscribed to the foregoing instrument, and acknowledged to me that he executed the
same.

IN WINTESS WHEREOQOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

Ibe EAHO f
W 7/27/ Y4

Commission Expires:

NOTARY PUB
Residing at:

AFFIDAVIT OF MARY RITA MILLER 4



RECEIVED

Travis L. Thompson, ISB #6168 FEB 2 1 2003
BARKER, ROSHOLT & SIMPSON lip Department of Water Resauregs
233 2nd St. North, Suite D Southern Reglon

Twin Falls, ID 83301
Telephone: (208) 733-0700
Facsimile: (208) 735-2444

Attorneys for Lisa Vierling

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY )

JAY PACE ALLEGING ILLEGAL ) SECOND AFFIDAVIT OF
WATER USE ON LANDS OWNED ) LISA VIERLING
OR CONTROLLED BY LISA VIERLING )
)
STATE OF IDAHO )
) ss.
County of Blaine )

COMES NOW Lisa Vierling, being first duly sworn upon oath, and states as
follows:

1. I currently reside at 1034 Warm Springs Road, located approximately 12
miles northwest of Ketchum, Idaho.

2. My property currently consists of what is known as Lot 2, Block 1,
Warfield Hot Springs Subdivision, also known locally as the “Crony Cove” parcel, and the
adjacent Tax Lot 3649, also formerly known as the “Couch property.”

3. I have recently read the Second Affidavit of Jay Pace that was submitted in
the above captioned matter. There are several false statements in this affidavit.

4, First, in paragraph four of his affidavit, Mr. Pace claims that “[flrom 1963

until Lot 2 of the Warfield Hot Springs Subdivision was acquired by Lisa Vierling and she



began using water from the hot springs, there was no diversion and use of the hot springs
water on the Warfield Property.” In the 28 years that I have lived in the Sun Valley area, 1
personally used and witnessed direct use by the public of the hot springs for recreational
purposes on the Warfield Property, including the Forest Service owned hot pools along
the road and the pools located on Lot 1. Since acquiring Lot 2 in 1989, T have also
witnessed use of the hot springs made by the public on Lot 1, up until the property was
recently purchased by Steven Reuther.

5. Second, with respect to hot water use on the Couch property, Mr. Pace
alleges in paragraph five that “the Couch’s [sic] never asked for permission to use the
water and simply hooked in. When my father found out a few days later, he disconnected
the pipe they had installed and they did not use it again. Water was not taken out of the
pipeline at the Couch property again until Vierling did so without asking us and certainly
without our permission.” Shortly after I purchased Lot 2, or the “Crony Cove” parcel in
1989, I became aware that the Couch family owned the adjacent property. I personally
witnessed domestic use of the hot water made by Lillian Couch in her cabin since I often
visited her for coffee while she was there. Also, the Couchs made use of the hot water
from the pipeline with an old tub they used for a hot bath, located in a bath house. The
bath house that the Couchs constructed is depicted in a photograph that is attached to the
Affidavit of Geoffrey S. Bushell as Exhibit 1. The bath house is located directly to the
right of what used to be the Couchs’ cabin. The Couch cabin is the cabin located directly
below the old cabin and the foundation and fireplace of the former cabin on Lot 2.

When we first began construction on the guest house on the Couch property there was
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the hot tub, both out of the main hot water pipeline. Although we did not rebuild the bath
house that the Couchs constructed, we currently have an exact replica of the tub that the
Couchs used.

6. I also remember Lillian Couch explaining the situation about the pipeline
that crossed their property. She explained that Dee Pace first approached them about
constructing a pipeline across their property and that they were given the right to use hot
water out of the pipeline in exchange for allowing him to cross their property with the
pipeline. Based on my understanding of the hot water rights associated with the Couch
property, I have continued that use on the property.

7. Finally, in paragraph five of his affidavit, Mr. Pace also claims that my
“assertion that the Couch’s [sic] used water from the pipeline for a hot tub on the Couch
property from when the pipeline was installed until she acquired the property is not true.”
As explained above, the Couchs used the hot water for both domestic and recreation
purposes on their property. I personally witnessed this use from July 1989 up until
September 1990 when I purchased the Couch property. From discussions with Lillian
Couch it is my understanding that these uses were first made when the pipeline was
constructed and continued uninterrupted from that time forward. Mr. Pace’s allegation
that no use was made by the Couchs is false.

DATED this Z///% day of February, 2003.

2
C 7
/;74; / . 5 N Lisa Vierling




STATE OF IDAHO )
)
County of Blaine )

On this ZJ/M day of February, 2003 before me, the undersigned a Notary Public
in and for said State, personally appeared LISA VIERLING, known to me to be the
person whose name is subscribed to the foregoing instrument, and acknowledged to me
that he executed the same.

IN WINTESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

NOTARY PUBLIC FOR

Residing at: ;8 L@&U&d , /D

IDAHO

{ DEBRAMAGEE

NOTARY PUBLIC
STATE OF IDAHO

----------------------
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Merritt, Allen

From: Merritt, Allen

Sent: Wednesday, February 12, 2003 10:46 AM
To: Travis Thompson'; Jim Speck

Cc: Jones, Doug; Rassier, Phil

Subject: RE: Pace / Vierling Matter

Gentlemen:

As indicated in earlier communications, the department desires to conduct a field review
of the subject diversion system. We propose to do this sometime during the first two
weeks of March. (We contemplate only one day) I request that you provide dates that you
&/or your clients will be available to allow inspection of their property. We will need
access to the delivery and distribution system. We contemplate GPS, temperature, and flow
measurements along with photographic documentation of the system. (Please note that once
the field inspection is complete this may generate additional information requests by the
department.)

Regarding the request for additional time to submit information by Travis Thompson, this
is granted and extended to February 21.

Allen

----- Original Message-----

From: Travis Thompson [mailto:tlt@idahowaters.com]
Sent: Tuesday, February 11, 2003 12:59 PM

To: Jim Speck; amerritt@idwr.state.id.us

Subject: RE: Pace / Vierling Matter

Allen, Jim

I was under the impression that this was still an "informal" matter in front
of IDWR and not yet a "contested case." I apologize for the delay, but due
to a mediation session this week I cannot submit the additional information
I have until sometime next week. Please call if this is a problem. I have
no problem foregoing the Mar. 7 deadline for additional responses and
believe Feb. 21 would serve as a "final" deadline for all submissions if
acceptable.

Travis

————— Original Message-----

From: Jim Speck [mailto:jimspeck@cox-internet.com]
Sent: Tuesday, February 11, 2003 12:41 PM

To: amerritt@idwr.state.id.us; 'Travis Thompson'
Cc: jaycpace@hotmail.com; seapace@sunvalley.net
Subject: RE: Pace / Vierling Matter

Allen & Travis -

We object to any further delays and ask that the Department
immediately take action on the Order to Show Cause once the current deadline
expires.

Jim

James P. Speck

SPECK & AANESTAD

A Professional Corporation
120 East Avenue

P.0O. Box 987



Ketchum, ID 83340
208.726.4421

208.726.0752 (fax)
jimspeck@cox-internet.com

CONFIDENTIAL COMMUNICATION

This email message and any attachments are intended only for the use of the
addressee named above and may contain information that is privileged and
confidential. If you are not the intended recipient, any dissemination,
distribution, or copying is strictly prohibited. If you received this
email message in error, please immediately notify the sender by replying to
this email message or by telephone. Thank you.

————— Original Message-----

From: Travis Thompson

Sent: Tuesday, February 11, 2003 11:08 AM

To: amerritt@idwr.state.id.us; jimspeck@cox-internet.com

Allen, Jim

If it is not a problem could we push the response deadline to next Friday
(Feb. 21)? I have some additional information to submit and need to meet
with some more people on this matter. Unfortunately, I will not be able to
finalize it until next week due to due an unexpected meeting I have to
attend this Thursday and Friday in Boise.

Thanks,
Travis



SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS

jimspeck@cox-internet.com 120 EAST AVENUE (;&%E;;;Oﬂl;l
DOUGLAS J. AANESTAD POST OFFICE BOX 987 9 FACS[M-ILE
aanestad@cox-internet.com KETCHUM, IDAHO 83340 $C$ (208) 726-0752
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Mr. Allen Merritt

Idaho Department of Water Resources
1341 Fillmore, Suite 200

Twin Falls, Idaho 83301

Re:  Inthe Matter of Complaint by Jay Pace Alleging Illegal Water Use on Lands Owned
or Controlled by Lisa Vierling

Dear Allen:

Enclosed is the original Second Affidavit of Jay Pace to replace the copy which was submitted
last week for filing. Will you please substitute the original in the Department’s file?

Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

)(f M%w ‘?/()}ﬁ;«///

alene Gonz S, Asgfstant to
J es P. Speck

JPS:sgg
enclosures



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY JAY PACE )

ALLEGING ILLEGAL WATER USE ON LANDS ) SECOND AFFIDAVIT OF
)
)

OWNED OR CONTROLLED BY LISA VIERLING JAY PACE
STATE OF ARIZONA )

) ss.
COUNTY OF MARICOPA )

I, JAY C. PACE, being first duly sworn upon oath, depose and state as follows:

1. I am the Trustee of the Jay Clark Pace Family Trust, which is the owner of property
known as Tax Lot 7684 in Blaine County, Idaho (the “Pace Cabin Lot). The Pace Cabin Lot is
along Warm Springs Creek downstream from the Warfield Hot Springs.

2. This property was first acquired by my parents, Dee L. Pace and LaVella Pace, by
Warranty Deed recorded September 12, 1961 in the records of Blaine County, Idaho as Instrument
No. 116070. A copy of this deed is attached as Exhibit 1 to the first Affidavit I submitted in this
matter.

3. In 1963, my father purchased property which has since been subdivided into the
Warfield Hot Springs Subdivision (the Warfield Property”). The Warranty Deed for this transaction

was recorded August 27, 1963 as Instrument No. 119103 in the records of Blaine County, Idaho and

AFFIDAVIT OF JAY C. PACE -1



a copy is attached as Exhibit 2 to my first Affidavit.

4. From 1963 until Lot 2 of the Warfield Hot Springs Subdivision was acquired by Lisa
Vierling and she began using water from the hot springs, there was no diversion and use of the hot
springs water on the Warfield Property. None of the bath houses depicted in the photograph
provided by Vierling remained except the one on the triangular piece of property owned by the
United States Forest Service. This parcel was eventually acquired by the owner of Lot 1 of the
Subdivision sometime after 1988 in a land exchange which allowed Warm Springs Road to be
relocated over a new bridge. The only structure on the Warfield Property in 1963 was an old wash
house which we removed shortly after we purchased the property. People did trespass to simply
bathe in the hot springs and the stream, but that was it. Therefore, in 1963 when my father acquired
the Warfield Property there were no water rights to divert and use the hot springs water anywhere
on the Warfield Property. The only diversion and use came about when my father constructed the
pipeline as described in my first Affidavit. Except for the use by the Millers on their property as
described by Vierling in her affidavit and the use by the Couch’s described below, the only use of
hot springs water out of the pipeline was on the Pace Cabin Lot. There was no use on the Warfield
Property.

5. Vierling claims my father granted Miller and Couch the right to divert water from the
pipeline. This is only partially correct. An outlet was provided from the pipeline at each lot.
However, the Couch’s never asked for permission to use the water and simply hooked in. When my
father found out a few days later, he disconnected the pipe they had installed and they did not use
it again. Water was not taken out of the pipeline at the Couch property again until Vierling did so

without asking us and certainly without our permission. Vierling’s assertion that the Couch’s used
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water form the pipeline for a hot tub on the Couch property from when the pipeline was installed

until she acquired the property is not true.

DATED this 4 day of January, 2003.

C. PA

SUBSCRIBED AND SWORN TO before me this ’24 day of January, 2003.

A

NOTARY PUYBLIC for Arijzona
Residing at: Cedtatats) Mo

Comm. Expires: 425 f)ﬁz 7, 2006

OFFICIAL SEAL

s LINDA BODAK
£} Notary Public - State of Arizona
V& MARICOPA COUNTY
My Comm. Expires Aug. 7 2=l
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SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS
jimspeck@cox-internet.com 120 EAST AVENUE TELEPHONE
DOUGLAS J. AANESTAD POST OFFICE BOX 987 (zgi)cgfhﬁd-ngl
aanestad@cox-internet.com KETCHUM, IDAHO 83340 (208) 726-0752
January 27, 2003 JA)\
apam’e
. it
Mr. Allen Merritt m,,‘;’m%rem%
Idaho Department of Water Resources " Rentyy, e

1341 Fillmore, Suite 200
Twin Falls, Idaho 83301

Re:  Inthe Matter of Complaint by Jay Pace Alleging Illegal Water Use on Lands Owned
or Controlled by Lisa Vierling

Dear Allen:

Enclosed you will find two copies of the second Affidavit of Jay Pace for filing in this matter.
We will again forward the original Affidavit to substitute in your records as soon as we receive it from
Mr. Pace. Please have your office receipt date stamp the copy and return it to me in the self-addressed
postage pre-paid envelope included for that purpose.

Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

o (i

J ames Speck

JPS:jal
closures
cc: Client (w/encl.)
Travis Thompson (w/encl.)
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY JAY PACE )

ALLEGING ILLEGAL WATER USE ON LANDS ) SECOND AFFIDAVIT OF
)
)

OWNED OR CONTROLLED BY LISA VIERLING JAY PACE
STATE OF ARIZONA )

) ss.
COUNTY OF MARICOPA )

L, JAY C. PACE, being first duly sworn upon oath, depose and state as follows:

1. Iam the Trustee of the Jay Clark Pace Family Trust, which is the owner of property
known as Tax Lot 7684 in Blaine County, Idaho (the “Pace Cabin Lot™). The Pace Cabin Lot is
along Warm Springs Creek downstream from the Warfield Hot Springs.

2. This property was first acquired by my parcnts, Dee L. Pace and LaVella Pace, by
Warranty Deed recorded Septemnber 12, 1961 in the records of Blaine County, Idaho as Instrument
No. 116070. A copy of this deed is attached as Exhibit 1 to the first Affidavit I submitted i this
matter,

3. In 1963, my father purchased property which has since been subdivided into the
Warfield Hot Springs Subdivision (the Warfield Property”). The Warranty Deed for this transaction
was recorded August 27, 1963 as Instrument No. 119103 in the records of Blaine County, Idaho and
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a copy is attached as Exhibit 2 to my first A fidavit,

4. From 1963 until Lot 2 of the Warficld Hot Springs Subdivision was acquired by Lisa
Vierling and she began using water from the hot springs, there was no diversion and use of the hot
springs water on the Warfield Property. None of the bath houses depicted in the photograph
provided by Vierling remained except the one on the triangular piece of property owned by the
United States Forest Service. This parcel was eventually acquired by the owner of Lot 1 of the
Subdivision sometime after 1988 in a land exchange which allowed Warm Springs Road to be
relocated over a new bridge. The only structurc on the Warfield Property in 1963 was an old wash
house which we removed shortly after we purchased the property. People did trespass to simply
bathe in the hot springs and the stream, but that was it Therefore, in 1963 when my father acquired
the Warfield Property there were no water rights to divert and use the hot springs water anywhere
on the Warfield Property. The only diversion and use came about when my father constructed the
pipcline as described in my first Affidavit. Except for the use by the Millers on their property as
described by Vierling in her affidavit and the use by the Couch’s described below, the only use of
hot springs water out of the pipeline was on the Pace Cabin Lot. There was no use on the Warfield
Property.

5. Vierling claims my father granted Miller and Couch the right to divert water from the
pipeline. This is only partially comrect. An outlet was provided from the pipeline at each Jot.
Howover, the Couch’s never asked for permission to use the water and simply hooked in. When my
father found out a few days later, he disconnected the pipe they had installed and they did not use
it again. Water was not taken out of the pipeline at the Couch property again until Vierling did so

without asking us and certainly without our permission. Vierling’s assertion that the Couch’s used
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water form the pipeline for a hot tub on the Couch property from when the pipeline was installed
until she acquired the property is not true.

DATED this 4 day of January, 2003,

. PA
SUBSCRIBED AND SWORN TO before me this 24 day of January, 2003.

2'33&.,,{ LE’L; %%?C—&‘Mmﬂ_

o S~ LINDA BODAK
¥ ) mmuo s&dm

o> mcm:a wmma
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Merritt, Allen

From: Merritt, Allen

Sent: Friday, January 24, 2003 4:24 PM

To: "Travis Thompson'; James Speck (E-mail)
Cc: Jones, Doug

Subject: RE: Pace - Vierling Matter

Pursuant to your request, please provide copies of information recently discovered to our
office and also send a copy to Mr. Speck within 21 days. I assume that this might
generate another round of responses so please try to finish that up by March 7th. It
seems like we are treating this like a contested case but I don't think it has risen to
that level yet. I appreciate your prompt attention to these matters. Has either one of
you approached the SRBA court in attempting to get this issue on a faster track as
suggested in my 10/10/2002 letter?

————— Original Message----—-

From: Travis Thompson [mailto:tlt@idahowaters.com]

Sent: Friday, January 24, 2003 7:46 AM

To: AMerritt@idwr.state.id.us; jimspeck@cox-internet.com
Subject: Pace - Vierling Matter

Allen, Jim
I just received additional information pertaining to this matter yesterday.
I am requesting an additional 14 or 21 days in order to formally submit this

information to IDWR.

Thanks,
Travis



Merritt, Allen

From: Merritt, Allen

Sent: Tuesday, December 24, 2002 3:31 PM
To: James Speck (E-mail)

Subject: FW: Pace - Vierling matter

-----Original Message-----

From: Merritt, Allen

Sent: Tuesday, December 24, 2002 3:30 PM

To: Travis Thompson (E-mail); James Speck (Business Fax)
Cc: Jones, Doug

Subject: Pace - Vierling matter

In Mr. Speck's letter dated 12/3/2002 he suggests it appropriate that there be given an opportunity for the Paces &/or
the Vierlings to respond to the original submittals in this matter. That appears appropriate to me so if you wish please
submit any additional information that may be relevant in this matter by January 24, 2003. | have shared the original
submittals with Doug Jones with our region's SRBA team. Our office is contemplating a field investigation and will
contact the parties prior to our visit.



SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS

jimspeck@cox-internet.com 120 EAST AVENUE (;58151571’21';0351

DOUGLAS J. AANESTAD POST OFFICE BOX 987 FACSIMILE

aanestad@cox-internet.com KETCHUM, IDAHO 83340 (208) 726-0752
December 3, 2002 RE CE ,

Departmepy

Mr. Allen Merritt

Idaho Department of Water Resources
1341 Fillmore, Suite 200

Twin Falls, Idaho 83301

Re:  Inthe Matter of Complaint by Jay Pace Alleging Illegal Water Use on Lands Owned
or Controlled by Lisa Vierling

Dear Allen:

Thank you for sending to me the copies of the Response to Show Cause Order and Affidavits
submitted to you by Mr. Travis Thompson, attorney for Lisa Vierling. As I explained to you and is
readily apparent from Mr. Thompson’s letter to you, he neglected to provide me with a copy of those
documents.

I believe it is appropriate that the parties now have an opportunity to respond to each other’s
original submittals. May I suggest a deadline of December 20, 2002 for these additional submittals.
If you have any questions or would like to discuss this matter further, please call me.

Thank you.

Sinccrely yours,
SPECK & AANESTAD

A Professional Corporation

By: ﬂ77

James P/Gpeck
JPS:sgg

enclosures
cc: Client
Travis Thompson
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SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS
jimspeck@cox-internet.com 120 EAST AVENUE TELEPHONE
(208) 726-4421
DOUGLAS J. AANESTAD POST OFFICE BOX 987 FACSIMILE
aanestad@cox-internet.com KETCHUM, IDAHO 83340 (208) 726-0752
December 3, 2002 2 08 /
o%»»,w w0
YA
R, 0%,
. on Mg,
Mr. Allen Merritt

Idaho Department of Water Resources
1341 Fillmore, Suite 200
Twin Falls, Idaho 83301

Re:  Inthe Matter of Complaint by Jay Pace Alleging Illegal Water Use on Lands Owned
or Controlled by Lisa Vierling

Dear Allen:

Enclosed is the original Affidavit of Jay Pace (excluding Exhibits) to replace the copy which was
submitted last week for filing. Will you please substitute the original in the Department’s file?

Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

By: %%m

S. Balbhe G(‘ﬁzales, Assistant to
James P. Speck

JPS:sgg
enclosures
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF COMPLAINT BY JAY PACE )

ALLEGING ILLEGAL WATER USE ON LANDS ) AFFIDAVIT OF
OWNED OR CONTROLLED BY LISA VIERLING ) JAY PACE
)

STATE OF ARIZONA )
COUNTY OF MARICOPA 3 SS-

I, JAY C. PACE, being first duly sworn upon oath, depose and state as follows:

1. I am the Trustee of the Jay Clark Pace Family Trust, which is the owner of property
known as Tax Lot 7684 in Blaine County, Idaho (the “Pace Cabin Lot”). The Pace Cabin Lot is
along Warm Springs Creek downstream from the Warfield Hot Springs.

2. This property was first acquired by my parents, Dee L. Pace and LaVella Pace, by
Warranty Deed recorded September 12, 1961 in the records of Blaine County, Idaho as Instrument
No. 116070. A copy of this deed is attached hereto as Exhibit 1.

3. In 1963, my father purchased property which has since been subdivided into the
Warfield Hot Springs Subdivision (the Warfield Property””). The Warranty Deed for this transaction
was recorded August 27, 1963 as Instrument No. 119103 in the records of Blaine County, Idaho and

a copy is attached hereto as Exhibit 2.

4. In the spring or early summer of 1970, my father constructed a concrete spring box
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to capture the flow of one of the springs on the Warfield property. We now refer to this as the “Pace
Hot Springs.” He then buried white PVC plastic pipe to deliver water from this spring box to the
Pace Cabin located on the Pace Cabin Lot. Attached hereto as Exhibit 3 are copies of two slides
from photographs that were taken showing this construction. The dates on the slides are June and
July, 1970. Copies of the photographs developed from these slides are attached hereto as Exhibits
4 and 5. Exhibit 4 shows the spring box on the day it was built and the pipeline leading out of the
box. Exhibit 5 shows the path of the pipeline which followed the small stream created by the springs
which fed back into Warm Springs Creek.

5. The pipeline is six inches in diameter at the beginning and is increased to eight inches
in diameter towards the end and at the Pace Cabin where the slope of the pipeline is less.

6. An eight inch line enters the northeast corner of the Pace Cabin; the pipe then reduces
to six inches in diameter and supplies water to an indoor hot tub. I know this system was in place
in 1970 because our son, Adam, born in April, 1970, was the first child in our family to soak in the
indoor hot tub. The eight inch pipeline also tees to the west and provides hot water for an outdoor
spa. A schematic diagram showing the location of the pipeline and the uses of the water on the Pace
Cabin property is attached hereto as Exhibit 6.

7. A copy of the photograph of the Pace Cabin with a yellow line showing the route of
the pipeline is attached as Exhibit 7. A photograph of the outdoor spa is attached as Exhibit 8.

8. By 1983, my father had transferred the Warfield Property into a corporation known
as Pace, Inc. By a Corporate Warranty Deed recorded November 17, 1983 as Instrument No.
245698, records of Blaine County, Idaho, Pace, Inc. conveyed the Warfield Property to Geoff S. and

Linda K. Bushell. A copy of this Corporate Warranty Deed is attached as Exhibit 9. That deed
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specifically reserved to the grantor the right to use the water flowing in the pipeline which has been
described above and made that right appurtenant to the Pace Cabin property. It did grant to Bushell
the right to share the use of the water line only for a small portion of the Warfield Property lying
south and east of Warm Springs Creek and then known as the Crony Cove Parcel. The Crony Cove
Parcel subsequently became a part of Lot 2 of Warfield Hot Springs Subdivision which was
conveyed by the Bushells to Gary and Marcia Garbrecht in 1988 and then by the Garbrechts to Lisa
Vierling in July, 1989. Copies of these Warranty Deeds are attached hereto as Exhibits 10 and 11,
respectively.

9. Both my father, before he died, and recently Geoff Bushell, have confirmed to me that
the Corporatc Warranty Deed did not grant any right to use any of the existing flow of water in the
pipeline leaving the Pace Hot Springs. Instead, it merely granted to Bushell the right to share the use
of the pipelinc and then also share in the repair and maintenance of the pipeline, if Bushell were to
choose to develop an additional flow of water from the Pace Hot Springs. That was never done and
the flow of water from the Pace Hot Springs into the pipeline constructed by my father has never
been expanded or enhanced since he sold the Warfield Property to the Bushells.

10.  Nooneinmyfamilyhasever granted to the Bushells, the Garbrechts, or Lisa Vierling
the right to usc any portion of that flow from Pace Hot Springs into the pipeline that existed in 1983
when the Warficld Property was sold to the Bushells. Without any such permission, Vierling has
procceded to install four valves to divert water out of the pipeline, two of the valves to structures
located on properties other than the original Crony Cove Parcel. We believe all of these valves were
installed subscquent to Vierling’s acquisition of the property in 1989.

11.  Wedo not have any records of flow rates or temperatures of the water at the Pace Hot
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Springs or at the Pace Cabin. However, until Vierling began to illegally take water out of the
pipeline, the flow and temperature of the water were always adequate for the recreational and heating

uses at the Pace Cabin property. At present, the temperature of the water at the Pace Cabin Lot is

not sufficient for these purposes.

DATED this Z@ day of November, 2002.

JAY C. PACE

L

SUBSCRIBED AND SWORN TO before me this J0 day of November, 2002.

e

—— NOTARY PUBLIC for Arizona
) LINDA B0k Residing at:_Scododoty A ?___&
JF| Notary Pubjic - g Comm. Expires: 220,
MAmc"f)PA ?gu%#ma

" My Comm. Expires Aug. 7, 2¢8 (»
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SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS
jimspeck@cox-internet.com 120 EAST AVENUE
DOUGLAS J. AANESTAD POST OFFICE BOX 987
aanestad@cox-internet.com KETCHUM, IDAHO 83340

RECEIVED

DEC 02 207
Depamnentdw{wum

TELEPHONE
(208) 726-4421
FACSIMILE
(208) 726-0752

November 27, 2002

Mr. Allen Merritt

Idaho Department of Water Resources
1341 Fillmore, Suite 200

Twin Falls, Idaho 83301

Re:  Inthe Matter of Complaint by Jay Pace Alleging Illegal Water Use on Lands Owned
or Controlled by Lisa Vierling

Dear Allen:

Enclosed you will find two copies of the Affidavit of Jay Pace for filing in this matter. We will
forward the Affidavit with Mr. Pace’s original signature to substitute in your records as soon as we
receive it from Mr. Pace. The Affidavit is submitted pursuant to the Order to Show Cause issued by the
Department on October 10, 2002. Please have your office receipt date stamp the copy and return it to
me in the self-addressed, postage prepaid ehvelope included for that purpose. Please let me know as
soon as possible how the Department intends to proceed with this matter.

}om_ A~ 12 55~

Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

ames P. Sp

JPS:sgg
enclosures
cc: Client (w/enclosures)
Travis L. Thompson (w/enclosures)



RECEIVED

DEC 02 2pp7

Department of Water
A Resources

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY JAY PACE )

ALLEGING ILLEGAL WATER USE ON LANDS ) AFFIDAVIT OF
)
)

OWNED OR CONTROLLED BY LISA VIERLING JAY PACE
STATE OF ARIZONA )

) ss.
COUNTY OF MARICOPA )

1, JAY C. PACE, being first duly swomn upon oath, depose and state as follows:

1. I am the Trustee of the Jay Clark Pace Family Trust, which is the owner of property
known as Tax Lot 7684 in Blaine County, Idaho (the “Pace Cabin Lot”). The Pace Cabin Lot is
along Warm Springs Creek downstream from the Warfield Hot Springs.

2. This property was first acquired by my parents, Dee L. Pace and LaVella Pace, by
Warranty Deed recorded Septcmber 12, 1961 in the records of Blaine County, Idaho as Instrument
No. 116070. A copy of this deed is attached hereto as Exhibit 1.

3 In 1963, my father purchased property which has since been subdivided into the
Warfield Hot Springs Subdivision (the Warficld Property”). The Warranty Deed for this transaction
was recorded August 27, 1963 as Instrument No. 119103 in the records of Blaine County, Idaho and
a copy is attached hereto as Exhibit 2.

4, In the spring or early summer of 1970, my father constructed a concrete spring box
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to capture the flow of one of the springs on the Warfield property. We now refer to this as the “Pace
Hot Springs.” He then buried white PVC plastic pipe to deliver water from this spring box to the
Pace Cabin located on the Pace Cabin Lot. Anached hereto as Exhibit 3 are copies of two slides
from photographs that were taken showing this construction. The dates on the slides are June and
July, 1970. Copies of the photographs developed from these slides are attached hereto as Exhibits
4and 5. Exhibit 4 shows the spring box on the day it was built and the pipeline leading out of the
box. Exhibit § shows the path of the pipeline which followed the small stream created by the springs
which fed back into Wama Springs Creek,

s. The pipeline is six inches in dismeter at the beginning and is increasedto eightinches
in diameter towards the end and at the Pace Cabin where the slope of the pipeline is less.

6. An eightinch line enters the northeast comer of the Pace Cabin; the pipe thenreduces
to six inches in diameter and supplies water to an indoor hot tub. Iknow this system was in place
in 1970 because our son, Adam, born in April, 1970, was the first child in our family to soak in the
indoor hot tub. The eight inch pipeline also tees to the west and provides hot water for an outdoor
spa. A schematic diagram showing the location of the pipeline and the uses of the water on the Pace
Cabin property is attached hereto as Exhibit 6.

7. A copy of the photograph of the Pace Cabin with a yellow line showing the route of
the pipeline is attached as Exhibit 7. A photograph of the outdoor spa is attached as Exhibit 8.

8 By 1983, my father had transferred the Warfield Property into a corporation known
as Pace, Inc. By a Corporate Warranty Deed recorded November 17, 1983 as Instrument No.
245698, records of Blaine County, Idaho, Pace, Inc. conveyed the Warficld Property to Geoff S. and
Linda K. Bushell. A copy of this Corporate Warranty Deed is attached as Exhibit 9. That deed
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specifically reserved to the grantor the right to use the water flowing in the pipeline which has been
described above and made that right appurtenant to the Pace Cabin property. It did grant to Busheil
the right to share the use of the water line only for a small portion of the Warfield Property lying
south and cast of Wanmn Springs Creck and then known as the Crony Cove Parcel. The Crony Cove
Parcel subsequently became a part of Lot 2 of Warficld Hot Springs Subdivision which was
conveyed by the Bushells to Gary and Marcia Garbrecht in 1988 and then by the Garbrechts to Lisa
Vierling in July, 1989. Copies of these Warranty Deeds are sttached hereto as Exhibits 10 and 1 1,
rospectively,

9. Bothmy father, before he died, and recently Geoff Bushell, have confirmed to me that
the Corporate Warranty Deed did not grant any right to use any of the existing flow of water in the
pipelinc leaving the Pace Hot Springs. Instead, it merely granted to Bushell the right to share the use
of the pipeline and then also share in the repair and maintenance of the pipeline, if Bushell were to
choose to. develop an additional flow of water from the Pace Hot Springs. That was never done and
the flow of water from the Pace Hot Springs into the pipeline constructed by my father has never
been expanded or enhanced since he sold the Warfield Property to the Bushelis.

10.  Noonc inmy familyhas cver granted to the Bushells, the Garbrechts, or Lisa Vierling
the right to use any portion of that flow from Pace Hot Springs into the pipeline that existed in 1983
when the Warfield Property was sold to the Bushells. Without any such permission, Vierling has
proceeded to install four valves to divert water out of the pipeline, two of the valves to structures
located on properties other than the original Crony Cove Parcel. We believe all of these valves were

installed subsequent to Vierling’s acquisition of the property in 1989,
1. Wedonothave any records of flow rates or temperatures of the water at the Pace Hat
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Springs or at the Pace Cabin. However, until Vierling began to illegally take water out of the
pipeline, the flow and temperature of the water were always adequate for the recreational and heating
uses at the Pace Cabin property. At present, the temperature of the water at the Pace Cabin Lot is

not sufficient for these purposes.

DATED this _2¢p _ day of November, 2002.

I . PACE

“ll

SUBSCRIBED AND SWORN TO before me this day of November, 2002.

Ula ot A

NOTARY PUBLIC for Asizona
Residing at:__Scodpddy, A 2—0u
Comm. Expires:
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Na. 116070 WARRANTY DEED ) ' 76 - q S
MAUD J. RILRY T0 DBE L. PACE ET X ' G -2-ef

THIS INDENTURE, Made this 22nd day of August, 1960, batween MAUD J. REHIET, a widow, of Truth or
Consequences, County of Slerra, State of New Mexica, the party of the first part, hareinafter aalled the
_"Gunno\i", end DEE L, PACE and LaVELLA PACE, hugband and wife, of Twin Falls, County of Twin Falls, State of
Idnho, the party of the mecond part, hereinafter called the "Grantees", .

wrrnRSSmx That vhe Grantor, for and in coneiderstion of the sum of Ten Dollars ($10. 00) and
‘'other gnoﬂ and valuabtle conglderation, in lawful nmaney of the United States of America, to the Grantor in
hand paid by the Grantveox, the reunipt whereof is haraby acknowledged, has granted, bargainad apd seld, and
by these presents dosc grant, bargein, eell, convey.and confirm unto ths Granteecs, mnd To tha Grantees'
Ihoir and assipgna forsver, all the {ollowing dogcrlbed real estate, situated in Blaine County, State of
Iésho:

A portion of W. H, Warfisld H.B.5, #389 in Seotion Thirty-Six (36), Township Four (4) North, Range
Sixtean (16) Bast, Bolse Meridian, Blaina County, Ydmho, desoribed As follows:

‘Beginning at a point on the East line of said H.E.S. #1389, said point being 348 fewt South of
eorner Ne, 5 of said H.E.S. #389, thence South aleny the Eaxt 1ine of eald H,E.S. #369 a distenoe of 118
foet, thence West a distanne of 163, Teet, wore or less, to the center of Warm Springs Creek; whence in &
northazrly direction along the center line of Warm Springs Creek a distance of 160 feeb, more or lsss, to a
Point which is North 86° 00' Wes® frow the point of beginning, thence South 85° 00! East a dlstance of 206
foat, more or less, to the point of heglnning. (This property being s portion of Tax Lot 1300 of the Blaine
County Atsessors's plave), '

Subjeot to general taxes for 1960.
(68,05 1. R, 5.

{M‘.ﬂxed and
| Cancelled
| k ] [
l—--;vmm-uu..-r.. TR T T T P Ny S Y . gy T * Py A o P e S P T N oy TR T LT R i

TOGETHER with all and sinmlar the tenements, hereditaments and appur tenances thereunto, belonging
or in anywisa appertaining, the reversion and reversions, remsinder and rapaindare, rents, issues and profit
thereof, and all estate, righv, title and interest in and to the sald propurty, as well in law ac in equity,
of the Grantor.

TO HAVE AND TO HOLD, @11 and singular the shove wentioned and dasoribed premises, together with
8ppurtenances, unta the Srantees, and ta the Grantess' helras and asszigns forever. And tha Arantor, and the
Orantor's heirs, the eaid premises in the quiot and pescasble possessien of the Grantees, and the Orantess!
heirs and assigns, against the Orantor, and the Orantor's halrs, and ageinst all and evary person and person
Vhonsoever, 1sWfully claiming the eane, shall and will warrant and by thase presents fovever defand.

1§ WITNESS WHEREQOF, the Grantor has subscribed this deed the day and yesr firat sbove written.

. 1 Maud J. Rilay
STATE OF NB{ MEKICO, )

g 53,
County of Sierra,

On this 22nd day of September, 1980, before me, the undersigned, a Notary Public in and for sald
County and State, personally appearsd MAUD J. RILEY, a widow, knoun %o me to be the person vhose name 18

subseribed ta the foregoing inatrument, ond acknowledged to me that sha axscuted tha same,

IN WITNBSS WHEREOF, I have hereunto set my hand and affixed my afflcial seal, the day and year in

this csrtifiocats “.f"“. ghove written.

W, S, Stuart
(SEAL) Notary Public for the State of Now Mexiro,
. Residing at Truth or Consequances, New Mexiaso,
My Commission Expiress 7-11-63
Filed for racord at the requwst of Nee L, Pace at 9:00 o'olock P, M,, September 12, 1961,
George F, MoCoy, Ex-(fficio Recorder

| . . . By Hazsl Barber, Deputy

EXHIBIT_[__
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No. 119103 _ VARRARTY DBRD ! ?‘ ‘17&: 6 3
GEORGE W, RBLSEY ET UX TO D. L, PACE

Por value .!monind GEORGE H. XELSRY and DARETHA C. EBLSEY, husband and wife, the grantors, do her
by grant, bargain, wall and aonpvey unte D, L. PACE, Route #2, Twin Falle, Idaho, the grantes_, the ronwlnj-
dalscribad prenises qn Blaine County Idsho, to vit:

A portion of H, E. Survey 389 (Halley 03144 and '105793), baing a portion of Saction 85, Township
4 Horth, Renge 18 Ramt, Bolge Meridian, and Seotvion 31, Townahip 4 North, Range 17 East, Boise Meridianm,
Blaine Counby, State of Ydsho, mors particularly bounded and described as followe:

i Beginning &% Corner Ne, 1 of eatd H, E, Surny, a8 Corner No. 1, the true point of beginning of
this tract, thenos South 82° 10! Gast 367 -4 feat ta Corner No, 2; thenco South 18° 32" West 440,23 feet to
Corner No. 3; thence South 57° 13! Wast 520 feet ta Cormer Fo. 43 thenoe South 57° 12! West 170,94 feot to
Corner No. 5; thencs South 0 02' Bast 238.00 feet to Corner No, 65 thence North B5° West 400,7 foet, maore
or lays, to s paint on the Westerly boundary lins of caid H. B, Survey, being line 13-13 of aaid original
survey, which point iz Cormaxr Fo. 7 of this description, and whioh point 1t South 7° 18! West 1133,1 feet
Trom Corner No. 13 of sald originel survey; thence North 7° 18' East 1133.1 feet to Cornsr Ho, 8 of this des
oription, which point iz coincideny with Corner No. 13 of sald uriginal H. E. Survey thence South 83° 10°
Baot 406,93 feet to sald Corner No, 1, point of beginnings EXCEPTING, hovever, that certaln tract excapted
in the Driginal Patent, wore particularly desoribed as follaug: 'Buylnnlng at Corner No, 14 of said ariginml
patent, from which Corner No. 1 above menviormd bears N. 0° 04¢ Eagt 228,36 feat; thence South 58° SG6' Bast
57.42 faet to Corner No, 15; thence South 44* 13' West 70.B2 feet to Corner No. 165 thence South 44° 13! Wesf
91.00 feat %o Cormer No., 17; thence North 12° 22! East 166.99 feet to Corner No. 18; thence South 58° 35' Badt
33 feat to place of beginning of »aid excmpted tract.

ALSO BXCEPTING the following tracts A parcel of land within Honestesd Entry No, 389 in Ssotion 38,
Township 4 North, Range 16 Easb, Bolse Mexidian, Blaine County, State of Idshe, and more particularly dascrid
b8d by metes and bounds ay follows: Commencing at a atone marking Cornar No, S of said H, E, S. No. 3893
thence S. 0° 02! R, 178,% feet along the Rast boundaxy aof sald B, B, S. No, 389 to & 3" rebar, said rebar
mking the true point of bdaginning; thence 8. 0° 02'E. 59,5 feet along the Eagt boundmry of H. E, 5. No,
2839, 10 # ¥" rebar; thenoe N. 85° 00' W, 281.9 feet to a 4" rebar on the eactarly bank of Wara Springs Creek
thence N. 35" 16' X. 67.% fest along the Basterly bank of Warw Springs Creek to a 3" rebars thence 8. 86° a1
B, 192,7 feet to a 4" rabar, said rebar warking the true point of boginning.

;tls .50 I.R,8,

Aftixed wnd
Cancelled

TO HAVE AND TU HOLD the smid pramises, with theiy Appur tenanoas unte the said Grantse, his hairs and
assigns ?ornver. And the sald Grantoers do herehy covenant %o end with the sald Grantes, that they ars the
ownere In fee siuple of said prowmisas; that they are fres from all incumbrances and that they will warrllnt agd
defend the sane from all lavful alaius vhataoaver,
Dated: Aug 6th, 1383

Georre H. Kalgey
: , Daretha C, Kelsey
STATE (F TMMKO, CONKTY OF Blaine
fin thic Gth day of Aug_, 1963, before we, a natary public in and for said State, personally appeared

Daretha C. Kelsey kgmm to me to be the person whose nome - - subsoribad to the within ingtxument, and ack-
nowledged to we thet - - axdcuved the came.

, ; . Llaverne Bal:win
' . Neotary Publio .
I (shay) - Res{4ing at Bolse, Idehn

' Conm, uﬂ!
Acmmmar 15 ﬂounisgsdon oxpires Jan, 17th, 1965
STATE OF kmno )

; ts
cnunty of Bam\oek :

0n th!.l 8th day of Angust, 1863, before uwe, the undersigned, o Notary Publlc, in and for eaid Stata,
permmllr. appsared GRORGE H, KELSET known t6 me to bs the person whoce nawe is subsoribed to the within
mntmnnﬁ. and acknowledged %0 ms that he executed the eama,

1IN TRSTIMONY WHRAROF, Y have hereunto smet ny hand and offlcial seal on the day ané year in this
certifioatve above written,
' . Barbara Haggerty

| (SBAL) Notary Public, residing a® Pocatello,
| \ Idaho

i Comnission expires:s £/26/64 EX!J!BIT_l
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To source spring
A portion of W.H. Warfield H.E.S. #389 in Section 36, Township 4 North, Range 16 E.B.M., Blaine County, Idaho

Warmsprings Creek

L
Pipeline |

Sheldon Tax Lot

Scale = 1:500 1.07 of an acre

% Blaine County Tax Lot 1300




EXHIBIT__ 7 |

Pace Cabin Looking Toward the East Showing route of pipeline at cabin

Jay Pace - Designer
AZ (480) 451-7066 :
iD (208) 726-8489 After an early snow

Pace Lodge. 999 W Warmsprings. Road, Katgh




This is Benjamans re-bulilt hot pool. It Is now possible to control the temperature of the water and the smooth bottom makes cleaning easier. Suzi and Ben selected the new
the stones and left planter pockets. This Is the first year we monitered the water temperature which fluctuated between 120 degrees early in the season to 110 later in the

Jay Pace - Designer Pace Lodg:

AZ (480) 451-7088 :
ID (208) 728-8489 Be”]l s revised hot pOO'

200 WOWE s prings
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CORPCRATE WARRANTY DEED 2 :

—

: =

For value Received, pace, Inc., an 1daho corpofation,
hereinafter t2fecred to as "Grantor", does hereby grant, bar-
Sair. =c=ell ang convey cunto Geoffrey s, Bushell and Linda K.
Bushell, husband and wife, whose address jgs P.O. Box 2798, Sun
Valley, ID 33353, all of its right, title ar1 interest ip and
to the following described real Property 1licated {n Blaine

County, Idaho, to-wit:

A portion of . Survey 389 (Hailey 03144 and
105799), being a portion of Sectijon 36, Township 4
North, Range 16 East, Boise Meridian, ang Section 31
in Township 4 North, Range 17 East, Boise Meridian,
Blaine County, State of Idaho, more Particularly
bounded and described as follows:

Beginning at Corner No. 1 of said H.E.
Corner No. 1, the true point of beginning of this
ttact, thence South 83°1¢0! -4 feet to Corner
No. 2; thence South 18732 West of 440.22 feet to
Corner No. 3; thence South 57°12° West, 528 feet to
Corner No. 4; thence South 57°12' West 170.94 feet to
Corner No. 5; thence South g°g2’ East 238,00 feet to
Corner No. §; thence North ggo West 403.7 feet, more
or less, to a point on the Westerly boundary line of
said H.E. Survey, being line 12-]3 of said original
Sucvey, which point ig Corner No. 7 of this descrip-
tion, and which point is South 7o West 1133.1 feet
from Corner No. 13 of said original survey; thence
Nortn 7°18' East 1133.1 feet to Corner No. 8 of this
description, which point is coincident with Corner No.
13 of said original H.E. Survey: thence South 83°1¢0°
East 403.92 feet to S8aid Corner No. 1l point of begin-
EXCEPTING however, that certain tract excepted
ln the original Patent, more Particularly described as
follows: Beginning at Corner No. 14 of saidg original
Fatent, from which Corner No. 1 above mentioned bears
N. 0°04' East 228.36 feet:; thence South 58°56' East
57.42 teet to Corner No. 15; thence South 44°13' West
70.82 feet to Corner No. 16; therze South 44°13"' West
91.08 feet to Corner No. 17; thence North 12°22' East
166.98 feet to Corner No. 18; thence South 58°56° East
33 feet to place of beginning of saigd excepted tract.

ALSO EXCEPTING the following tract: A parcel of land
within Homestead Entry No. 389 in Section 36, Township
4 North, Range 16 East, Boise Meridian, Blaine Countyﬁ-.h
State of Idahao, and more partlcularlx ~described . by -

- PR
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metes and bounds as follows: Commencing at a stone
marking Corner No. 5 of said H.E.S. No. 389; thence
South 0°02' East 178.5 feet along the East boundary of
said H.E.S. Nn. 389 to a 1/2" rebar, said rebar marking
the true point of beginning; thence South 0°02' East
59.5 feet along the East boundary of H.E.S. No. 389,
to a 1/2" rebar; thence North 86°00' West 231.9 feet
to a 1/2" rebar on the Easterly bank of Warm Springs
Creek: thence North 35°16' East 67.5 feet along the
Easterly bank of Warm Springs Creek to a 1/2" rebar;
thence South B6°31' East 192.7 feet to a 1/2° rebar,
said rebar marking the true point of beginning.

RESERVING TO THE GRANTOR the right to use the flow of
hot water in the gg3gi5%T_gggg__gg;g;__lip‘~.tbat_~nou,,-
exists. . It is understoo that ace, Inc. and 1its
“SUEEeTSors shall not increase or expand on that exist-

ing flow. This right is to be appurtenant to, and run
with, the following described property:

A portion of W. H. Warfield H.E.S. No. 389 in Section
36, Township 4 North, Range 16 E.B.M., Blaine County,
Idaho, described as follows:

Beginning at a point on the East line of said H.E.S.
No. 389, said point being 348 fe=t South of Corner No.
5 of said H.E.S. No. 389,

Thence South along the East line of said H.E.S. No.
389 a distance of 118 feet;

Thence West a distance of 161 feet, more or less, to
the center of Warm Springs Creek;

Thence in a Northerly direction along the centerline

of wWarm Springs Creek a distance of 160 feet, more or
less to a point which is Nocth 86°00' West from the

point of beginning;

Thence South B86°00' East a distance of 206 feet, more
r less, to the point of beginning.

gg%g;;ﬁﬁ, however, the right to share the use, repair ‘\
and maintenance of the water line refercred to above,

this r-ight to be appurtenant only to that portion of '2
the property conveyed herein lying South and East of A
Warm Springs Creek, commonly known as ‘the Crony Cove
Parcel, containini approximately two and one-half (2

1/2) acres. 4_————“'—‘———-———————~_J

SUBJECT TO:

eservations contained in Patent from the United
tdtes of America to William H. Warfield dated October




P

25, 1919, recorded December 17, 1919, in Book 99 of
Patents, page 259, records of Blaine County, 1Idaho,
teciting: "Subject to any vested and accrued water
rights for mining, agricultural, manufacturing or
other purpeses and rights to ditches and reservoirs
4sed in connection with such water hts, as may be
recognized and acknowledged by the local customs, laws
and decisions of courts; and there is reserved from
the lands hereby granted a right of way thereon for
ditches or canalg constructed by the authority -of the

United States.”

TO HAVE AND TO HOLD the Same unto the Grantees, their
heirs and assigns forever. And the said Grantor does h
covenant to and with the Grantees that it is the owner i
simple of said premises, that they are free from encumbrances
eéxcept as above described and that it will warrant and defend
the same from al}l lawful claims whatsoever.

Dated this Iy day of November, 1983,
PACE, INC.

By: ’€£L9/<jszttJL—~

President

STATE OF IDAHO
ss.

)
County of Twin Falls )

On this -1iﬁ day of November, 1983, before me, the
undersigned, a notary public in and for said county and state,
pPersonally appeared D, L. Pace, known to me to be the President
of Pace, Inc., the corporation whose name is subscribed to the
within instrument or the person who éxecuted the instrument on
behalf of said corporation and acknowledged to pe that such
corporation executed the same.

IN WITNESS WHEREOF, 1T have hereunto set my hand and
affixed my official seal, the s day an Year in this certi-
ficate first above written.

————— —
’\ KAYLYNNE HOWIFIELD
i NOTARY PIBLIL . STATE OF 1040 X
M Braxiing 31 Twin Falie, ldoho i i ’ _Idaho. )
Commiston Excrres 8.23.84 Al
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. WARRANTY DEED

For Value Raceived

GEOFFREY S, BUSHELL and LINDA K. BUSHELL, Husband and Wife

Herelnafter called the grantor, hereby grawuta, bargains, sells and conveys unto

GARY CAKBRECHT and MARCIA GARBKECHT, Husband and Wifa
wvhoae nddrese 18: 1] Skidmore Road, Wincer Haven, FL 33880

Hereinaiter called the grantee, the follewing described premises, in ...
twewit:

.Bladne... ... County, Jduho,

Lot 2, Bloeck 1, WARFIELD HOT SPRINGS SUBDIVISION, Blaine County,
1dakia, according to the official plat thercof recorded Januury 14

. 1987,
us lnsirumunt No. 281076, records of Blaine Councy, Idahe.

Subject tu eavwmsnts, restrictions and encumbrances of record.
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TO HAVE AND TO HOLD the sald premises, with their sppurtenances unto the sald Crantec
and to the Grantee's hoirs snd assigns forever. And the said Grantor dods hereby
covenant to and with the said Crantee, that the Granmtlor is the owner in fee simple of said premises:
that they are free from all incumbrunces oxcept a3 described sbove and that Grantor will warrant
and defend the same from all lawful claims whatsoever,

D“@EM%B,“I;S‘ - Ofgmf . Lopuoheid_

Csolffrey s/ ‘s\-}nu Linda K. Bushell

‘ L

STATE OF IDAHO , COUNTT OF BLAINK
On this Sch day of January , 188,

© ATATE OF IDANO, QOUNTY OF
1 hereby senlty that Wiy lnmrumeni wag flled nr record &t

bafars me, & Rotary public tn and fap sald Btate, pen
nslly appeared
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\+ ‘Ueotfruy . and Linda K. Sushel}
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u n 205 N. Tenth St., Suite 520
Post Office Box 2139
BARKER Boise, ID 83701-2139
John A. Rosholt ROSHOLT (208) 336-0700 telep}_mr)e
208) 344-6034 facsimile
Albert P. _Ba’ ker & ( brs@idahowaters.lcr::)]m
John K. Simpson
Amy D. Chestnut SIMPSON 233 Second Strest North. Suite b
: econ reet North, suite
Travis L. Thompson LLP Twin Falls, ID 83301
[ n (208) 733-0700 telephone
Norman M. Semanko (208) 735-2444 facsimile
Of Counsel
Travis L. Thompson
tit@idahowaters.com
November 27, 2002
VIA HAND DELIVERY REcE|VED
Mr. Allen Merritt NOV 27 2002
Regional Manager, Southern Region
’ opartment of Waler Resources
Idaho Department of Water Resources Dape w,:,:m Reglon

1341 Fillmore St., Suite 200
Twin Falls, ID 83301-3380

RE: Order to Show Cause (Vierling)
Dear Allen:

On behalf of Lisa Vierling I have enclosed the following in response to the Department’s
Order to Show Cause that was issued on October 10, 2002.

1) Response to Show Cause Order
2) Affidavit of Travis L. Thompson
3) Affidavit of Lisa Vierling

4) Affidavit of Michael Stoneback

Attached to the affidavits of Lisa Vierling and Michael Stoneback are various documents
for your review, including deeds, photographs, and a map and description of the water system on
the Vierling property. Should the Department request further information or access to the
property for a field visit, please contact me at 336-0700. I appreciate your attention to this
matter.

BARKER ROSHOLT & SIMPSON LLP

arl

ravis L. Thompson

Enc.



Travis L. Thompson, ISB #6168 RECEIVED
BARKER, ROSHOLT & SIMPSON LLP

205 N. 10" St., Suite 520 NOV 27 2002
P.O. Box 2139 o Weter Resourcs
Boise, ID 83701-2139 D e Fogion

Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Lisa Vierling

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY )

JAY PACE ALLEGING ILLEGAL ) RESPONSE TO SHOW CAUSE
WATER USE ON LANDS OWNED ) ORDER
OR CONTROLLED BY LISA VIERLING )

)

Respondent LISA VIERLING, by and through counsel of record, BARKER ROSHOLT
& SIMPSON LLP, hereby submits this Response to Show Cause Order to the order that was
issued by the Idaho Department of Water Resources (IDWR) on October 11, 2002.

INTRODUCTION

The facts in this case establish that water rights associated with Ms. Vierling’s property
were put to beneficial use prior to the mandatory permit system of acquiring water rights enacted
in 1971. Appurtenant water rights to the original Warfield homestead were conveyed in
proportionate share to what became Lot 2, or the Crony Cove parcel. Additional water rights to
use water out of the pipeline constructed by Pace, Inc. were also conveyed specifically to the
Crony Cove parcel, as evidenced by the warranty deed from Pace, Inc. to Geoffrey and Linda
Bushell in 1983. Furthermore, beneficial use water rights were established out of the pipeline by

on the Couch property and were likewise conveyed to Ms. Vierling. Accordingly, Ms. Vierling

RESPONSE TO SHOW CAUSE ORDER 1



has obtained a valid right to divert water from Warfield Hot Springs for domestic, heating, and

recreational purposes consistent with Idaho law.

FACTUAL HISTORY

The original Warfield Hot Springs homestead was settled and patented by William
Warfield in the early 1900s. Aff- of Lisa Vierling p. 2, § 6. This property was used as a domestic
residence, as depicted by early photographs. See Exhibit 4 to Aff. of Lisa Vierling. Additionally,
the property was used as a restaurant, laundry, and hot bath houses for local miners as well. 4ff
of Lisa Vierling p. 2, | 6.

Mr. D.L. Pace eventually purchased part of this original homestead in 1963. Id. p. 3, 9 8.
Sometime thereafter Mr. Pace installed a gravity fed pipeline that diverted water from the
Warfield Hot Springs to a cabin located on another portion of the property. Id. The pipeline
crossed two private parcels, one owned by Lillian Couch, and the other by Mary Rita Miller. In
exchange for allowing Mr. Pace to cross their properties, both the Couchs and Millers obtained
the right to use hot water out of the pipeline for beneficial use. Aff of Lisa Vierling p. 3,19, and
Exhibit 5. Mrs. Couch used the water for a hot tub on her property. Aff: of Lisa Vierling p. 3, q
9.

Mr. Pace (Pace, Inc.) eventually sold part of the property, including the portion with the
point of diversion for the pipeline and what is locally known as the Crony Cove parcel to
Geoffrey S. and Linda K. Bushell on November 7, 1983. See Exhibit 6 to Aff of Lisa Vierling.
The property remained one parcel until 1986 when the Bushells subdivided it into the Warfield
Hot Springs Subdivision. The Bushells sold Lot 1 to Bruce Gilbert and Lot 2 to Gary Garbrecht

in 1988.
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Ms. Vierling then purchased Lot 2 from Mr. Garbrecht in July 1989, and installed a hot
bath that September using water from the pipeline. Aff of Lisa Vierling p. 3, 11. Ms. Vierling
immediately filed a claim in the Snake River Basin Adjudication (SRBA) in August 1989 for the
water rights associated with her property. Id. p. 2, 5. Upon the completion of the construction
of Ms. Vierling’s home in 1991, water was also used from the pipeline for hot water domestic
purposes. Id. Ms. Vierling also purchased the adjacent property, or what is known as the
“Couch property,” from Lillian Couch in September 1990. Id., p. 1, § 3. The guest house on the
Couch property was completed in 1993. Id., p. 4, J11. This house is currently used as an
occasional rental property where water is also used for hot water domestic purposes and for a hot
bath. Id. Ms. Vierling has also made use of the hot water through a heat exchange system in her
main home where water is then returned to the pipeline. /d. Additionally, water is used for
heating purposes under the floors at the barn, at a small cabin, and at the guest house. Aff of
Michael Stoneback p. 2, 1 4, Exhibit 1. Recent measurements conducted by Michael Stoneback
demonstrate that total combined use of the water for domestic and other purposes does not
exceed the claimed flow of .04 cfs. Aff. of Michael Stoneback p. 2, 9 4.

Ms. Vierling has relied on using the water for domestic, heating, and recreation purposes
for approximately the last 13 years. Aff. of Lisa Vierling, p. 4, 7 13.

LEGAL ARGUMENT

L BENEFICIAL USE WATER RIGHTS APPURTENANT TO THE CRONY COVE
PARCEL WERE TRANSFERRED THROUGH THE SALE OF THE PROPERTY.

A water right is an appurtenance to the land on which it has been used and will pass by
conveyance of the land. Russell v. Irish, 22 Idaho 194, 198 (1911). Similarly, a division of a
tract of land divides the appurtenant water right in the same proportion as it divides the land. Id.,

Crow v. Carlson, 107 Idaho 461, 467 (1984); Silverstein v. Carlson, 118 Idaho 456, 460 (1990).

RESPONSE TO SHOW CAUSE ORDER 3



Finally, in the absence of any reservation to the contrary, a deed to land effects a transfer of such
water and water rights as are appurtenant to the land when the conveyance is made, where the
deed contains the usual “appurtenance” clause. Koon v. Empey, 40 Idaho 6, 11 (1924).

In the present matter, unless the deeds state otherwise, it is presumed the various transfers
of the original Warfield homestead, including the transfer to Pace, Inc. in 1963, carried with it all
water rights that were appurtenant, including those rights for domestic and recreation purposes
that were associated with the hot springs and bath houses. As indicated, water from the spring
sources of Warfield Hot Springs was used for domestic and recreation purposes at the original
Warfield homestead. Aff. of Lisa Vierling, p. 2,9 6. Accordingly, those beneficial use water
rights would have become appurtenant to all, not just a portion of Pace, Inc.’s property, including
what eventually was subdivided into Lots 1 and 2. When Pace, Inc. conveyed certain property to
the Bushells in 1983, appurtenant water rights that were acquired on the original Warfield
homestead were conveyed by a proportionate amount to the property as well. Nothing in the
deed excepts appurtenant water rights from the conveyance. See Exhibit 6 to Aff. of Lisa
Vierling.

These rights then passed proportionately to Lots 1 and 2 that were purchased by Bruce
Gilbert and Gary Garbrecht in 1988. Aff. of Lisa Vierling, p. 3, ] 10. Finally, the proportionate
share of these rights that passed to Lot 2 were then deeded to Ms. Vierling in 1989. The
warranty deed specifically states:

TO HAVE AND TO HOLD the said premises [Lot 2], with their appurtenances

unto the said Grantee [Lisa Vierling] and to the Grantee’s heirs and assigns

forever.

Exhibit 1 to Aff. of Lisa Vierling (emphasis added).
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Clearly, any water rights that were appurtenant to Lot 2 passed by the words of this
conveyance to Lisa Vierling in 1989. Russell v. Irish, 20 Idaho at 198, Koon v. Empey, 40 Idaho
at 11. Nothing in the deed from Mr. Garbrecht to Ms. Vierling excepts appurtenant water rights
from the property transfer.

Apart from the water rights that were originally put to beneficial use at the Warfield
homestead for domestic and associated recreation purposes, it is clear that Pace, Inc. transferred
additional water rights specific to the Crony Cove parcel. As noted, Mr. Pace installed the
gravity fed pipeline to divert water from Warfield Hot Springs sometime in the late 1960s or
early 1970s. Aff. of Lisa Vierling at p. 3, § 8. Accordingly, any water rights perfected by Mr.
Pace (Pace, Inc.) were appurtenant to the entire property, including the portion that was
eventually subdivided into Lots 1 and 2. When Pace, Inc. conveyed certain property to the
Bushells in 1983, a proportionate share of the appurtenant water rights that were perfected out of
the pipeline diversion was conveyed as well. The warranty deed specifically grants:

GRANTING, however, the right to share the use, repair and maintenance of the

water line referred to above, this right to be appurtenant only to that portion of

the property conveyed herein lying South and East of Warm Springs Creek,

commonly known as the Crony Cove Parcel, containing approximately two and

one-half (2 1/2) acres.

Exhibit 6 to Aff. of Lisa Vierling at 2 (emphasis added).

Clearly the deed grants the owner of the “Crony Cove Parcel,” or what is now Lot 2, the
“right” to share the use of the pipeline, or the right to the appurtenant use of water that was
perfected by Pace, Inc. The language in the deed is consistent with other evidence indicating that
a share of this specific water right was conveyed to Lot 2.

First, when Ms. Vierling purchased Lot 2 from Mr. Garbrecht in 1989, the sale was

contingent upon having access and use of the hot spring water that was available on the property.
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Aff. of Lisa Vierling, p. 2, 4. The addendum to the Purchase and Sale Agreement executed by
Mr. Hankinson (Ms. Vierling closed on the property alone and is the sole owner) and Mr.
Garbrecht on June 20, 1989 specifically states:

2. Offer is also contingent upon property’s having ample access to existing
hot water.

Exhibit 1 to Aff. of Lisa Vierling.

Second, in the Declaration of Geoffrey S. & Linda K. Bushell (Blaine County Instrument
No. 281077, 01/07/1987), certain conditions and restrictions for the Warfield Hot Springs
Subdivision were set forth, including the following:

6. Owners of lots 1 and 2 will respond to any inquiries from other property

owners in the Frenchman’s Bend area regarding possible access to the hot
springs or to pipe hot spring water to downstream locations for their use.
Exhibit 1 to Aff. of Travis L. Thompson.

As recognized by this instrument recorded in Blaine County, owners of Lots 1 and 2 were
responsible for responding to inquiries about access to the hot springs and piping hot water for
use downstream. Unless owners of Lots 1 and 2 had special “rights” regarding the use of hot
water from the pipeline, there would be no need to include such references regarding the
inquiries from other lot owners.

Third, Ms. Vierling filed a claim in the SRBA with the southern regional office of the
Idaho Department of Water Resources (IDWR) on August 31, 1989. Aff. of Lisa Vierling p. 2,
5, Exhibit 4. No one from IDWR’s staff mentioned that Ms. Vierling needed to obtain a permit
to cover her claimed uses. Presumably had IDWR personnel believed that Ms. Vierling’s claim
for domestic, heating, and recreation purposes was not covered by existing deeds and the water

rights associated with her property, it is likely such personnel would have advised Ms. Vierling

of the need to file an application for permit to cover those uses.
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Finally, the actions of the Pace family over the years is indicative that a water right was
conveyed to the owner of Lot 2, or the Crony Cove parcel. Since Ms. Vierling purchased Lot 2
she immediately began using the hot water out of the pipeline for recreational uses in the fall of
1989. Aff. of Lisa Vierling p. 3, § 11. Ms. Vierling also began using the hot water for domestic
purposes once her home was completed in 1991. Id. Thereafter, Ms. Vierling purchased the
Couch property and built a guest house directly over the pipeline in 1993. Since Ms. Vierling
began using the water out of the pipeline for domestic, heating, and recreational purposes, none
of the Pace family members questioned or complained about the uses that were being made by
Ms. Vierling until the fall of 2002. Aff. of Lisa Vierling p. 4, 1 12. Accordingly, it is consistent
that no complaints would have been made based on the understanding of the water rights that
were appurtenant to Lot 2 and the Couch property, or the property now owned by Ms. Vierling.
If no water rights were conveyed to Lot 2, it is likely that the Pace family would have objected to
the uses made by Ms. Vierling at that time.

Accordingly, Ms. Vierling’s use of the water for domestic, heating, and recreation
purposes on Lot 2, or the Crony Cove parcel, is specifically acknowledged in the documents
granting the property to her and her predecessors-in-interest and is confirmed by other evidence
surrounding the water use and the property transfers. Since the water rights associated with the
original Warfield homestead and Pace, Inc.’s pipeline diversion were perfected prior to 1971, no
application for permit is needed to cover Ms. Vierling’s claimed uses.

IL THE BENEFICIAL USE WATER RIGHT ON THE COUCH PROPERTY WAS

TRANSFERRED BY THE SALE OF THE PROPERTY; AND DEPENDING ON

THE DATE OF BENEFICIAL USE, MAY BE RECOGNIZED BY AN
ACCOMPLISHED TRANSFER PURSUANT TO 1.C. § 42-1425.

Shortly after her purchase of Lot 2, Ms. Vierling also acquired the adjacent tax lot no.

3649 (Couch property) from Lillian Couch in September 1990. Aff- of Lisa Vierling p. 1, 9 2.
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Although it is not clear when the use out of the pipeline began on the Couch property, it is
believed such use commenced when the pipeline was installed. Id. p. 3, 9. Based on the valve
diversion at the pipeline on the Couch property, it is estimated that up to seven gallons per
minute were capable of being diverted for recreation purposes. Id. The use of water out of the
pipeline was purportedly consideration for Mr. Pace being allowed to cross the Couch and Miller
properties with the pipeline. Id., Exhibit 5. Since it is likely the use on the Couch property
began when the pipeline was installed, and since Mr. Pace’s diversion purportedly began prior to
1971, it follows that the use on the Couch property would be confirmed by the “constitutional”
or beneficial use method. Similar to the water rights appurtenant to the Crony Cove parcel,
water rights on the Couch property are an appurtenance to the land and will pass by conveyance
of the land. Russell v. Irish, 22 Idaho 194, 198 (1911).

Alternatively, if use of hot water out of the pipeline began on the Couch property after
1971 and presumably before 1987, such a right may be properly characterized as an
accomplished transfer of the original use made on the Pace property pursuant to I.C. § 42-1425.
Under the statute, such use would be acknowledged since no other water rights were injured, and
the change did not result in an enlargement of the original right. The accomplished transfer
statute, or what is part of the “amnesty statutes,” was found not to violate the constitution by the
Idaho Supreme Court in Fremont Madison Irrigation District v. Ground Water Appropriators,
Inc., 129 Idaho 454. 458 (1996).

Accordingly, regardless of the basis, the water rights exercised by Ms. Vierling on the
Couch property are confirmed by the beneficial use method and did not require an application for

permit.
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CONCLUSION

Pursuant to the information submitted in and accompanying the Affidavit of Lisa Vierling
and the Affidavit of Michael Stoneback, and as set forth above, Ms. Vierling’s use of hot water
from Warfield Hot Springs is valid and consistent with Idaho law. Accordingly, IDWR should
refrain from issuing a notice of violation.

DATED this Zﬁ e day of November, 2002.

BARKER ROSHOLT & SIMPSON LLP

Py

Travis L. Thompsdh
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CERTIFICATE OF SERVICE

I hereby certify that on /p m/uAV 4 7#2002, I served a true and correct copy
of the foregoing RESPONSE TO SHOW CAUSE ORDER, on the following by hand delivery:

Allen Merritt

Regional Manager

Southern Region

Idaho Department of Water Resources
1341 Fillmore St., Suite 200

Twin Falls, ID 83301-3380

AT T

Trévis L. Thompson
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Travis L. Thompson, ISB #6168 RECEIVED
BARKER, ROSHOLT & SIMPSON LLP

1221 W. Idaho St., Suite 600 NOV 27 2002
PO BOX 2139 Dmmmdwamfﬂmume
Boise, ID 83701-2139 Southem Region

Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Lisa Vierling
BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY )
JAY PACE ALLEGING ILLEGAL ) AFFIDAVIT OF TRAVIS L.
WATER USE ON LANDS OWNED ) THOMPSON
OR CONTROLLED BY LISA VIERLING )
)

State of Idaho )
) ss.
County of Ada )

TRAVIS L. THOMPSON, being first duly sworn upon oath, deposes and says:

1. I am one of the attorneys of record providing legal representation to Lisa
Vierling in the above captioned matter. I am over the age of 18 and have knowledge of
the files pertinent to this matter, and I make this affidavit based upon personal
knowledge.

2. Appended hereto as Exhibit 1 is a true and correct copy of the Declaration
of Geoffrey S. & Linda K. Bushell as recorded in Blaine County, Idaho (instrument no.
281077). The respondent in this matter, Lisa Vierling, provided me with this copy from

the county records.
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DATED this 2% day of November 2002.

BARKER ROSHOLT & SIMPSON LLP

J(‘///———

Travis L. Thomps&n

SUBSCRIBED AND SWORN to before me this J day of November 2002.

R s buraw K /f(/L/u/M’ao}p
Ny “‘NNE'% Notary Public for Idaho
Sor T, K Residing at: ___ Jdue, elAp /oo
§5¢ éo“ ARy 33 Commission Expires:  ¢////R004
EXE Y e 3,
CR Cs s
2 x% PusV JQ ¢
'1%:!’,. 47 \9;2:‘“#
‘lo,""ﬁ.?l?“.u\\
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Z?"’ﬂay of November, 2002, I caused to
be served a true and correct copy of the foregoing AFFIDAVIT OF TRAVIS L.
THOMPSON by hand delivery to the following:

Allen Merritt

Regional Manager

Southern Region

Idaho Department of Water Resources
1341 Fillmore St., Suite 200

Twin Falls, ID 83301-3380

4*7—4\

Travis L. ”ﬂ?ompson
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Travis L. Thompson, ISB #6168 -
BARKER, ROSHOLT & SIMPSON LLP RECE!IV

1221 W. Idaho St., Suite 600 NOV
P.O. Box 2139 27 ZCUZ.
Boise, ID 83701-2139 Depam;nm '\ﬁltg?r_ﬁesm

Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Lisa Vierling

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY )

JAY PACE ALLEGING ILLEGAL ) AFFIDAVIT OF LISA VIERLING
WATER USE ON LANDS OWNED )
OR CONTROLLED BY LISA VIERLING )
)
STATE OF IDAHO )
) ss.
County of Blaine )

COMES NOW Lisa Vierling, being first duly sworn upon oath, and states as follows:

1. I currently reside at 1034 Warm Springs Road, located approximately 12 miles
northwest of Ketchum, Idaho.

2. My property currently consists of what is known as Lot 2, Block 1, Warfield Hot
Springs Subdivision, also known locally as the “Crony Cove” parcel, and the adjacent Tax Lot
3649. Gary Garbrecht conveyed the Crony Cove parcel to me by warranty deed on July 20,
1989. See Exhibit 1. Although Mark Hankinson was originally involved in purchasing the
property with me, I alone closed on the property and remain the sole owner today.

3. Mark Hankinson and I also acquired Tax Lot 3649, or what was known locally as

the “Couch property” from Lillian Couch on September 13, 1990. See Exhibit 2. 1 later

AFFIDAVIT OF LISA VIERLING



NOU Z® 2BP2 2:49 PM FR BARKERROSHOLT&SIMPSON44 B5@34 TO 12887268811

acquired Mr. Hankinson'’s interest in this property in 1997, It is my belief that the Couchs had
owned the property since the 1950s.

4, 1t was my understanding when I purcbased the Crony Cove property thatThad a
right to use water from the hot spring sources commonly known as Warfield Hot Springs. In
fact, the purchase of Lot 2, the Crony Cove parcel, was contingent upon having access and use of
hot springs water that was available on the property, See Exhibit 1 (Addendum to Purchase and
Sale Agreement dated June 20, 1989).

5. After acquiring the Crony Cove property 1 immediately filed a claim in the Snake
River Basin Adjudication on August 31, 1989. See Exhibit 3. | filed this elaim with the southern
regional office of the Idaho Department of Water Resources IDWR). From discussions with
IDWR personnel at that office, it was never mentioned that I needed to file an application for
permit to cover the claimed beneficial uses.

6. Based on my research of local history and the rights appurtenant to my property, I
have found the following. It is my understanding that the original homestead was patented to
William Warfield in the early 1900s. Attached to my affidavit is a copy of a photograph taken of
the original homestead, and a post card depicting a photo of the original cabin. See Exhibit 4.
The original cabin was renovated and is maintained for personal use on our property. Iacquired
these photos from John Daly who used to live in the area. It is my understanding the post card
photo was part of the invitation regarding the opening of the library’s historical department. The
original property included all of the lots that were subsequently subdivided and sold to different

parties. The original Warfield home site was located on the Crony Cove parcel and was

purportedly used as a restaurant and laundry for local miners in the area. Bath bouses were also

located on the property. A copy of an early photograph depicts several “hot bath houses™ that
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were apparently using water from Warfield Hot Springs, one bath house was located directly
over the point of diversion that currently exists for our pipeline. See Exhibit 4.

7. It is my understanding the hot springs on the Warfield property were used for
domestic and associated recreational purposes from the time the property was patented.

8. Part of the Warfield property was eventually purchased by Pace, Inc. (Mr. D.L.
Pace) in 1963. It is my understanding that Mr. Pace installed the current diversion (culvert box
and gravity fed pipeline) sometime in the late 1960s or early 1970s. The diversion is currently
located on Lot 1. This pipeline crossed Lot 2, or the Crony Cove property, the Couch property,
and finally the Miller property, before reaching the portion of Mr. Pace’s property where the
Pace cabin is located.

9. It is my understanding that both the Couchs and the Millers allowed Mr. Pace to
cross their property with the pipeline in exchange for the right to use hot water from the pipeline.
See Exhibit 5. The Couchs had used the water for a hot tub on their property since the pipeline
was installed, and that use is continued in the same location on my property today. Based on the
valve diversion from the pipeline at the Couch property, it is estimated that approximately up to
seven gallons per minute were capable of being diverted for recreation purposes.

10.  Pace, Inc. eventually sold part of the property, including the property with the
point of diversion and the Crony Cove parcel to Geoffrey S. and Linda K. Bushell on November
7, 1983. See Exhibit 6. The property remained one parcel until 1986 when the Bushells
subdivided it. The Bushells sold Lot 1 to Bruce Gilbert and Lot 2 to Gary Garbrecht in 1988.

11.  AfterI purchased Lot 2 from Mr. Garbrecht in July 1989, I installed a hot bath
that September using water from the pipeline. Upon the completion of the construction of my

home in 1991, water was also used from the pipeline for hot water domestic and heating
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purposes. The water for heating purposes is run through a heat exchanger and retumed to the
main pipeline. The guest house on the Couch property was later completed in 1993. This house
is currently used as an occasional rental property where water is also used for hot water domestic
purposes and for continued use at a hot bath. Please see the map attached to the Affidavit of
Michael Stoneback for a complete description of the system.

12.  Since using the hot water for domestic and associated recreational purposes, Mr.
Pace never questioned or complained of the fact that we were using water out of the pipeline. In
fact, whenever Mr. Pace or his family happened to be staying at their cabin, they occasionally
informed us about temperature problems in the hot tub on their property. Michael Stoneback and
myself have always willingly complied with their requests to do what we could to alleviate any
temperature concerns. To the best of my knowledge Mr. Pace never used the water from the
pipeline for heating or domestic purposes. Not until this August, when I received a letter from
Mr. Speck on behalf of Mr. Pace’s son, Jay Pace, did the Pace family ever question my use of the
water from the pipeline.

13.  Ihave relied on using the hot water for approximately 13 years. The water serves
as the domestic hot water source for my home. I have made several expenditures on repairing
and maintaining the pipeline without ever receiving any assistance from the Paces.

DATED this Z_& day of November, 2002.
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STATE OF IDAHO )
)
County of Blaine )

On this A0+ day of November, 2002 before me, the undersigned a Notary Public in
and for said State, personally appeared LISA VIERLING, known to me to be the person whose
name is subscribed to the foregoing instrument, and acknowledged to me that he executed the

same.

IN WINTESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year in this certificate first above written.
M@m

bttt bttt : ottt M -
DEBRA MAG‘ECE Residing at: U%L@ZLUUJ , ID
| mmnme | e a7
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L g LL AL LS TAITE PUHCHASE AND SALE AGREEMENT AND RECTIPT FOR CARNES T WaUNEY 114

; (This form to bo used ONLY by mombers of tho Natlonal Association of REALTORS) Wl atou®

This contract stipulates the torms of sale of the property. Read careluily befora signing (including information on reverse side). This is a legally binding contract. IF YOU HAVE 1
ANY QUESTIONS, CONSULT YOUR ATTORNEY BEFORE SIGNING. 2
Sun Valley, idaho__JUly 20, ,4 89 3

Lisa Vierling, a single woman

(heremafter calied " Wler") agrees to purchase, and the undersigned Seller agrees to sell the following described real estate hereinaller referred to as “premises”

arfield Hot Springs :
7
8

commonly known as

Countyof BLBINE __ 14anolegally describedas:_LOt 2, Block 1

Warfleld Hot Springs Subdivision, Blaine County, Idaho

(A FULL AND COMPLETE LEGAL DESCRIPTION MUST BE INSERTED, ATTACHED OR WRITTEN ON THE REVERSE HEREOF PRIOR TO EXECUTION BY SELLER. Buyer 9
hereby authorizes broker to insert over his signature the correct legal description of the premises if unavailable at the time of signing, or to correct the legal description 10
previously entered if erroneous or incomplete.) 11

EARNEST MONEY. . 12
(a) Buyer ?relB,S dosub 63 earnest money and a receipt is hereby acknowiedged of F ive ThOU.S and and no / 1 O 0 """" dollars 13
. ——_) evidenced by: [JCash B Personal Check [1Cashiers Check [ONote Due Cor 14
(b) Earnest Money to be deposited in trust account upon acceplance by all parties and shall be held by DOListing Broker [JSellingBroker OOther 15
for the benefit of the parties iareto, and James E. Co y le {Broker) 16
shall hold the completsly execuled broker's copy of this agreeme:.t and is responsible for the closing. 17
(c) It all conditions have been met by Buyer, Buyer and Seller agree that the earnest money (less credit report fees, and any other Buyer's costs) shall be refunded to Buyerin 18
the event the financing contemplated herein by Buyer is not obtainable. 19
(d) The parties agree that awt g ot - Title Company shall provide said title policy and preliminary report of commitment and the “closing 20
agent"” for this transaction shall be awtoot h Title C ompany .fa long-term escrow/ collection is involved, then the escrow holder shallbe 21
22

= . | - . 4
1. totaL purcHase pricets_ 1 WO Hundred Ten Thousand and No/100-~ powtars(s_210,000.00 ) 23
payable as follows: 24
a. $_ Cash down, including above Earnest Money (Closing costs are additional). 25
b. § ’ Balance of the purchase price (M.L.P. not included). 26
2. FINANCING. This agreement is contingent upon Buyer qualilying for: 27
OFHA VA OConventional [JIHA. Purchase loan balance as noted above for a period of years at % per annum. (If FHA or VA loan is sought, 28
read the applicable provisions on the reverse side hereof.) Buyer shall pay nomorethan __________ points plus origination fee if any. Seller to pay only the discount 29
points necessary in order to obtain above described financing but not to exceed %. 30

) Buyer to ASSUME and O will []will not be required to quality for an EXISTING LOAN(S) of approximately$__________ at no more than % with monthly 31

payments of approximately$ ________ PITI. This agreement OJis Ois not contingent upon Lender reieasing Seller's liability. a2
Type of loan . Buyer shall apply for such loan or assumption within three (3) banking days after Selier's acceptance of this agreement. 33
THER FINANCING, LERMS & cgﬁomo S: 34
ee attached a um as
38
a7
38
3. THIS AGREEMENT (Jis 1is not CONTINGENT upon sale and closing of _ onorbefore a9
listed with 40
(If a contingency is noted please read applicable conditions in Paragraph # 15 on reverse side. NOTE: Any waiver by the Buyer under this section will be a waiver of ALL a1
contingencies, including financing.) : 42
4. ITEMP SPECIFICALLY INCLUDED IN THIS SALE (if FHA/ VA financing is sought see ltem # 14 on reverse side): P Iro B OT a3
TV

Sal properTy 44
5. ITEMS SPECIFICALLY EXCLUDED IN THIS SALE: N / A 45
6. COSTS PAID BY: Costs in addition to those listed below may be incurred by Buyer and Seller. Unless otherwise agreed herein,or provided by law or required by lender, 46
Buyer shall purchase Seller's reserve account if loan assumption. 47
OYes ONo. Purchaser's Extended Coverage Title Policy requested. Additional premium paid by . See item # 17 on reverse side. 48

i requested by lender or otherwise stated herein, the below costs will be paid as indicated.

City/County IContract and/or Closing Long Term Lender or Title
Costs Loan Well Pump/Inspect | Code Inspo-t. Document Agent's Escrow Code
Paid By Appraisal Assumpt. Inspect. Septic if reguired Prep. Fee Fees Repairs Ins.

BUYER 49
NIA X X X X X X X X 50
SELLER X 51
SHARE EQUALLY RS 52
Cost of lender or code repairs not to exceed $ Discount points to be paid as agreed on line 29 and 30. SELLER UNDERSTANDS  s3
that as a result of any city or counly inspections HE MAY BE REQUIRED TO MAKE REPAIRS to the property in order to comply with the housing code WHETHER ORNGT A 54
SALE IS COMPLETED UNDER THIS AGREEMENT. 55

POSSESSION. Buyer shall be entitled to possession on [ closing [J other Jul y 20, 1989 *“Closing” means the date on which all documents are 56
either recorded or accepted by an escrow agent and the sale proceeds are available to Seller. Taxes and water assessments (using the last available assessment as a

~

basis), rents, insurance premiums, interest and reserves on liens, encumbrances or obligations assumed and utilities shall be pro-rated as of Ju 1 Y 2 0 Y 1 9 869

Buyer shall pay for fuel in tank, amount to be determined by the supplier at Seller's expense. 59

8. CLOSING. On or before the closing date, Buyer and Seller shall deposit with the closing agent all funds and instruments necessary to complete the sale. The &0

closing date shall be no later than July 20 198 9 &1

9. ACCEPTANCE. Buyer's offer is made subject to thé acceptance of Setler on or belore 12:00 o’clock midnight of June 29 2 1989 If Seller does 62

not accept this agreement within the time specified, the entire Earnest Money shall be refunded to Buyer on demanc. Seller's counter offer (if any) is made subjecttothe 63

acceptance of Buyer on or before 12:00 o'clock midnight of TIME IS OF THE ESSENCE OF THIS AGREEMENT. &4

10. IMPORTANT - AGENCY DISCLOSURE. At the time of smnmqiris agreement the agent working with the buyer repri ted bULe r 65

and the agent working with the seller represemed Each party signing this document confirms that prior written disclosure 66

:J; :eg;:gy was provided to him/her inthis transacii~n. Each party to this transaclion has read and understands the contents of the agency disclosure brochure previously :Z

L'S‘E\?ﬁ'wﬂ"’ ;ﬁ*gi’/pde S fenton, g Ton dohn 5. Hopan Roalty Company

[ Phone: elnrlCh Phone: 622- 7722 70

Buyer: / 4 N Llsa Vlerl lngBuyersAddress 71

Buyer / / LA é/'L/' el Buyer'sPhone:Residence ... _Business__________ 72

On 1ifis date A7 We hereby approve and uc.cepf the sale set forth in the above agreement and agree to carry out all the terms thereof on the part of the Seller andthe 73

undersigngg-further agrees to pay a tota! brokerage fee of to the above named Broker(s) for services. 74

Bfokamge fer will be paid in cash unless otherwise agreed in writing. 75

1/We further acknowledge receipt of a true copy ol this agreement signed by both parties. P 76
Seller: Date: Sellor's Address: L-0._Box 69, Nighway 27S, Lake lalmton

Seller: Dale: Seller's Phone: Residance Businoss __FL__3_3__85.]___ 78

A true copy of tixa foregoing agreemenl. signed by the Seller and containing the full and complete legal description of the premisas, is hereby receivad on this 79

- day .l — .19 3

rer . . N 3 : — Buyer: L N S
PHOV"‘wIO:\:, CONT/\IhE" 0 J ik Fik NE GF TG s mul:s SHiAlL A 90 GHISTITUTE PART OF THE AGREEMENT OF Ti4E PAL LES ._A HOF THE PARTIES .
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\=r REAL ESTATE PURGHASE AND SALE AGREEMENT AND RECEIPT FOR EARNEST MCNEY m
(Thia torm to be used ONLY by membora of the Natianal Assoolation of REALTORS) g
Thig contragl etipulates the tarma of sale ¢f the proponly, Read garetully kinforo nlgaing (ialuding informatian on tavereq 8lde), Thials a logally binging contract. # YOU MAVE

ANY QUESTIONS, DONBULT YOUM ATYORNEY BEFORE SIGNING,
_Sum Valley anodime 29 B

1a wan
{herolnanfler oolled "B yor“)'fivgio do ﬁ:g: asg, ang 1he undotaignod Sellor aareoe Lo solt tha following describad real ontata horeinalter referred to as fipfomleay”
t Springa

commonly known as hu
Gty ﬁl'ar ST Coy:&ﬂ?&?—%. ‘880' ally ﬂoanrbo 'g.:wlock 1

(A FULL AND COMPLETS LEQAL DESCRIPTION MUST BE INSGRTGD, ATTACHED OR WRITTEN ON THE REVERSE HEREOR PRIOR TO EXECUTION BY SELLER. Buyor

hereby authorizes brokar to Inoort ovar his Alg;naluro tha corroct legal doscrlption 6f the premiaes If unavallable at the time of elgning, of to corract the fegel descrlptlan 19
proviously anlorud If arronesus of incomplots,

o> W O e PP

EARNEST MONLEY, 'l ho and 0 0 e G e 12
(a) Buyer heraby deposis as oarnact mondy snd a re¢eip! is heroby acknowlodgod of Five o and '00/100 - dollars <3
(G W 41 o o IR PO T Y by: D Qash BParsonnl Chock (I Caahiars Check CINoto Duo Mor 14

(6} Barnoot Monay 10 bo depeallad in trust acoount upen accoptonce by all partias and ehall bo ho'd by OLiating Broker XK Solllng Broker D Other ®
: — [0¢ 1h# bonafl of the partias herelo, and ——lomeS E, Covie : (Breken)” 1o

shalf hold tha eemplolely exoculud broker's copy of this agroomoal aad (a raapanalble 10t tha cloolng. 1

(¢} itait canditions havo bown met by Buysr, Buyor and Sallor 5000 that the earnast mandy (lous creditroport {008, and any other Byyar's coste) shallbarefunded to Buyarin v
the event tho linancing contemplated herein by Buyar ia Aot abtalnable. w

(d) The pariies apree that . Sasrtaoth Titks Company shall providu sald tile pollay and preliminary repon oF eammiimant and the "Qlosing 20
o90nt" for this truaaction ghall be .Sa&ttooth..ﬂcl.e.ﬂompmy____ If & lofg-torm 0scrow/colection ja involvad, than the escrow hoider anall e 2
- \ ' 0

I, TOTAL PURCHASE price 18 Tho_hundped -ten-thousand -and 1o /100scssaree «-poLars (5 210,000,00 )
payabis as tollows: e

LR P : Cush down, including sbove Eatnoat Money (Closing coats ara addiiionns), Ll
b8 ’ Balance of tho purchose price (M.LP. not includod), ay

L. PINANCING, This agraomont I contingeat upos Buyer qualifylng for: a

QFHA VA DGonventional QIMA, Pyrchaso 16an balnsce as noted abova for e po}'iod ot - YORCE 8¢ % por anaum. (If PHA or VA laun ig soughl, 28

raad the applioable provielons on the taveree alde horeot.) Buyer shall pay e Mo thon —eeveeeem polnto plvg orlginetion ee If mny. Selier 10 pay oaly the dlscount a9
pointa necessary in erder 1o oblaln sbove desaribed lasncing but not 1o oxcoad

. 0

C Buyer 1o ABSUME and O will D wili ol BS raguired to quallty for an BXISTING LOAN(S) of approximatoly § 81RO MArA {RRA B With monthly 43
paymenia of approximaiely $ PITL. Thio agroomant s Lis not contingont upen Leader relsasing Seller's Habity. 01
Type of foan » Buyor ahall appty tor such 100n or sacumptlon within thrao (3) banking doya alter Suller's ACOSPLANGS of this agreument. 13
QTHER RINANCING, TERMS A CONDITIONS) 8
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1 t6questad by lender or otherwloo ttated harolr, the below costs will bo pald aa Indieatod, co rop
City/Counly [Contractandrof|  Closing Long Term Londer or v
Costy Loan Well Pump/Inspect |: Code Inspect, {  Documant Agent's Escrow Code Tme
Paid By Appralsal Asgympt, inspsot, Soptle i 18quired Prop. “ Poos Ropalrs__ | .

fuven ) @

NiA X x| % % ' - X P X ¥ &
SELLEN X "
SHARY BOUALLY ) o s

Cont of iendar r COTO ropaIrs ADE 10 QUCOEH B e orrervrvvemmm————mansma . DI0EOUN] polnta o ba paid 60 agreod on line 28 and 30, SELLES UNDEASTANDS 23
thatag arequit el any ity or &ounty inspeotiona HE MAY 86 REQUIRED TOMAKE REFAIRS ta the proparty In ordar lo comply with the hovaing code WHETHER ORANDTA  Bs
SALE 18 COMPLETED UNDER THIS AQREEMENT. (]}
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+ Buyer ahail pay for fuel In 1ank, amoaat 10 b determined by the supplier at Selie's expanse. 6
8, CLOSING. On or beloro the closing date, Buyor and Soliur ahall depoalt with tha ciosing agont alt funds and Instrumente nacesssty to complate tho sale, The 60

tlosing date shall bo no laier than wmfitagrta £ 1985, ) (1
8, ACCEPTANCE. Buyor's offgr [ mpde gvbjedt 1o tho accoptance of Sollor on of botere a%@%‘i%}?m%é( light Time) 6/29/ 89 It Setlor does g2

fhotaccapt nis ograemont withinthe (ime ¢pogilied, the antire Earnost Manay ohall be refuncad i¢ Buyer on domand. Sollor's aounter oltgr (if sy} s mads gunjoctiothe a3

neospianse of Buyer on or balere 12:00 o'slock midaignt of : « TIME 18 OF THE BSSENCE OF THIS AGREEMENT, o4
10, IMPORYTANT « AQUNCY DISCLOSURE, At tha lime of slgning this agrooment the agont working with the Buyar reprosented - JAIYEL: &
and Iho agent working with the selter repreaantod _s@] lex 2ach party algning this document conlirme (N1 prief written disclotucy a8
ofagoncy was provided 1o him/hor In this iransastion, Each party to thistrangsation hag read ond underotanda the tontonia of the agency disaionrs broohuro praviously a7
taceived, . oo
726=3317 Tnric W ° T 22512
Buyer Marle Hardd.n%,', Addrons: o5 Ves DOX ’ e A ol
Buyer: 52 e BUYQI'S PRENO; RetIdONCS Business "
On thia date, I/ reby approvo and c,({pyho aot}n/ln the abova agrooment and agroo ta Gasty out all tha lerms theroo] on the pad of the Seligr andthe 73
yndersigned! agpdes to poy 8 iINa /iob o : v e 10 10, a0 Admed Brokor(e) for aarvides, 14
Brokerage lo gapaid in cash 1] Grodd in wriihg, ) TS
I/We furiharaeiionlsdge receipt 0 & e agro %plon y hoth partioe. R
Bolen L LB = LA o QL Ll Sollor's Addross: — ”
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FROM SECOND Er.—..

ADDENDUM TO PURCHASE AND SALE AGREEMENT '
DATED JUNZ 29, 1989

WARFIELD HOT §PRINGS o
-

-

Offer ig contingent upen receipt from seller ofr
approved proposed bullding sitq plang for
east sida of Warm Springs Creeck.

Offer 4s also contingent upon Property's having ample
8ccess to exigting hot water,

Abova contingencies to be removed by July 14, 1989,
Purchaser to éxécute a note §acured by a First Deed of
Trust (mortgage) en the pProperty, in favor of the
Seller for the balance of $187,000, due and payablg ag
follows!

£57,000 plus interest on balanceg - February 1, 1690
§60,000 pilus interest on balance -- February 1, 19931

§70,000 pilua interest ! == February 1, 1¢932
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wuwtooth Title Company
P. O. Box 188 * Ketchum, ID 83340
(208) 726-4595

FemOW NUwsER: 16927 TODAY'S DATE: 9/13/90
FROPERTY: Homestead Entry No. 389 CLOSING DATE: S9/17/90
Bluine County, ID.
Sec. 36 T4N R16E Boise Merdian Blaine County ID

ESCIROW CLOSING STATEMENT OF: OTHER PARTY:
Mark Hankinson Lillian Couch
Lisa Vierling

ESTIMATED BUYER'S CLOSING STATEMENT

-

DESCRIPTION DEBITS CREDITS
Purchase Price 45,000, 00
lrorate Taxes 1/01/90 to 9/17/90 @ $66.86/12 mos. 47.44
Eamest Money Deposit 1,000.00
Note and Deed of Trust Seller 25,000.00
Settlement/Closing Fee Sawtooth Title Company 162.50
Ovmer's Titl: Policy Fee Sawtooth Title Campany 317.00
Stardard Mortgagee's Policy  Sawtooth Title Campany 20.00
Recording fees: Deed $6.00 Mtg $6.00 Releaseg $28.00 40.00
Hubltotals 45,539.50 26,047,44
Balance Due From Buyer 19,492.06
OTALS 45,539.50 45,539.50

It is agreed by the undersigned that the foregoing statement is tentative and that it may
vhaiy.. if a (lvinge in the closing date occurs or if any other unforeseen contingencies arise.
In the event changes in the statement become neécessary, you are nevertheless authorized to
cl®m this .. ..x. It is understood that we will recelve a final statement of account if the
ubove tots1, ure changed. )

/

APPROVED AND *~EPTED THIS ___/+/t/Day of _ N ey s lees | 19 Te .

———— e e

Sawtooth Title Company

"\:'_(_;_f- ) [z.—'ét,.;(-’__& ,%/ . ""':t “""‘.’3!"“4-/‘\,.,.— \Nb /
T

By: Wanda L. Kinghorn ' J IO
G . N
Ny
g {-2’5(/, L0
L lerling /2
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SCHEDULE A

Order No. 16927 Policy No. GW 105019
Amount of Ingurance $25,000.00 Premium $20.00
Date of Policy September 18, 1880 at a.m.

2:32 p.m.

o

Name of Insured:

LILLIAN COUCH

The estate or Interest in the land which ls encumbered by the Insured mortgage ls:

Fee Simple

Title to the estate or Interest In the land Is vested In:

MARK HANKINSON, a single man and LISA YIERLING, a single woman

The Insured mortgage and assignments thereof, If any, are desciibed as follows:

A Doed of Trust to secure an orlginal Indebtedness of $25,000.00, recorded Scptemhar 18,
1990, as Instrument No. 323788, records of Blalne County, daho.

Daled: September 13, 1980.

Grantor: Mark Hankinson, a single man and Usa Vierling, a singla v -man,
Trustee: Sawloolh Title Company, an Idaho corporation.

Beneliclary: Ullian Couch, & widow.

Malurily Date: September 17, 1992.

The land referred to In this policy Is described as follows:

SEE EXHIBIT "A" ATTACHED HERETO
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SCHEL LE B

Order No. 16927
Pollcy No, GW 105019

EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Company will not pay costs, altarr- /g fans
or expenses) which arlse by reason of:

PART |

SECTION 1

1, Taxes or assessments wlilch are not shrwn ps exlsting llens by the records of any taxing a1 rity
that levles taxes or assessments on real property or by the public records.

2. Any facts, rights, Interests, or claims which are not shown by the public records but which  suld
be ascertained by an Inspection of sald land or by making inquiry of persons In possesslon thereof.

3, Easements, clalms or easement or encumbrances which are not shown by the public 1ror

4. Discrepancles, conflicts In boundary lines, shortage In area, ancroachmaents, or ariy I

which a corract survey would disclose, and which are not shown by public rernrds,

5. (a) Unpatented mining claims; (b) reservations or exceptions In patents or In Acts authorlzing .. e
lssuance theraol; (c) waler rights, clalms or title 1o water whether or not the matters excepted under
(a), (b), or (c) are shown by the public records.

6. Any llen, or right to a ilen, for services, labor or materlal thereto or hersafter furnished, Imposed by
law and not shown by the public records.

7. The taxes for 1890, a llen but not yet due and payable; and the taxes for =l subsequent vears,

8. Rights of others in and to the uninterrupted flow of Warm Springs Creek.
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THE PROMISTONY NO'F 0N HOTES, AUD Aty EVIDENCES OF FUNTHEN AND/OR
ADCIIGHAL ADVANCES 1UST BE PRESENTED WITH THIS REQUEST
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LSCROW INSTRUCTIONS
10
SAHTOOTIH TITLE COMPANY

Lscrow No. 16927 Date September 13, 1990

We Lhe undersigned, lereby inslruct Sawtoolh Tille Company hereinafter
referred to as "Closing Agent", when in receipt of all documenls and
monies as sel out herein, to close Uhis transaction according to the
following instructions and information:

The parlies have enlered inlo a conlract for the purchase and sale of
subjrct properly entitled Purchase and Sale Agreement and Dated

Sentewher 7 1990, herelnafter referred to as the “"Contract"”,
The ciusing agent ™35 hereby instructed Lo close the transaction 1n
accordance wilh the terms of the Contracl as well as these instructions,
lOWEVER, in Lhe event the terms of the contract and the terms of tLhese
instruclions shall conflict, the tlerms of Lhese instructions shall

conlrol.

PROPERTY: llomestead Entry No. 389 Sec. 36 T4N RI6E B.M., Blalne County, 1D

BUYER: Mark Hankinson, a slngle man and lisa Vierling, a sibhgle woman
-ul.LER: Ldllian Coueh, a widow
TERMS:

Sale Price $.45,000,00

EM Deposit $_1,000.00 Sawtooth Title Company

Cash s

Assumplion of $

Assumplion of $

New lLoan $

Contract/DT $.25,000.00

$

(all assumption balances set oul above shall be adjusted if
necessary to the aclual balances upon writlen verification
from lender. If this transaction involves a new loan, these
Instructions must conform with the instructions from said
lender.)

PRO-RATION DATE: Seprember 17, 1990 CLOSING DATE: _September 17, 1990
The closing agent Ts instrucled to pro-rate all 1tems To be pro-rated as
of the above dale with Seller being responsible for all such items up to
but not including the date of pro-ration and Lhe Buyer being responsibie
for such items from and Including the date of pro-ration.

The properly taxes for 19_yo shall be pro-raled on the basis of the 1989
"~ assessed.  If the amount assessed is not known, taxes shall he
piv raled based on the estimate of § . The parties
hereto acknowledge that Lhere may be a diTTerence between the amount of
taxes pro-rated and the actual tax assessment  ultimately Tlevied. The
pdriies herelo agree 1o hold Lhe clusing agent harmless for any
pro ation differcoce and further agree within 3 months of receiving the
acl 4 vux untice to adjust the difference belween the aclual tax and the
estrmaled tax. The closing agent shall not pro-rale any uti{lity charges,
uniess specifically instructed to do so,

COSTS: The following 1tems shall be paid by BUYER {B), SELLER (S),
DIVIDED BETWEEN BUYER AND SELLER EVINLY UNLESS OTHERWISE STATED () or
"0 OUTSIDE CLOSING (PoC)

_._ Atlorney's Fees _B_ Title Insurance, Owner's Policy
—. Re amplion Fee _8_ Title Insurance, Loan Policy
_B_ Closing Fee Escrow Set-up Fee

_B_ Recording Fees x WD x0T Release(s cD Othe
— Real Estate CommiSsTon of ™ % (5 ) 8D Oher
Real Estate Commission of ~7% g

TITLE IN>URANCE:
_&i ) Std () Ext. Coverage Owners Policy $45,000.00
A vx) Std () Ext. Coverage Loan Policy $25,000.00

() Std () Ext. Coverage Purchasers Policy §

HALARD THSURANCE:
Assume Exieting
Obtain New, From Paid




[Cscrow Instructions
Page 2

Hhen the closiny agent has received all properly executed documents and
all funds necessary for the completion of this transaction and the title
Insurer 1s in a positlon to issue the type of policy(s) set out above,
subjecl only to exception Hos. 1-8 as set out in
their commitment dated Seprember 10, 1950 _and their usual printed
exceptions. The closing agent s~ hereby aulhorized and instructed to
record or file all necessary documents and disburse funds deposited in
accordance with the amounls shown on Lhe closing statement. Minor
adjustmenls may be made for additional inlerest due to delay in
disbursing beyond the conlrel of the clesing agent, for which the
responsible party agrees to pay.

In the event this transaction does not close for any reason, the closing
agenl shall be entilled to reimbursement for any and all cosis expended
by it and shall be further entitled Lo an escrow cancellation fee nolL to
exceed one half of the normal fee and the parties herelo agree to be
Jointly and severably 1iable for sane. Further, any earnest money
deposfted with the closing agent shall be refunded only upon written
instruclions from the parlies herelo, EXCEPT that, in the event Lhe
earnesk money has been depusited by the Broker, the closing agent 1s
hereby authorized to refund same Lo the broker's trust account for his
disposition to the parties and 1n the evenl the closing agent has
incurred expenses in connection herewith, the closing agent shall bn
enlitled Lo retain so much of the earnest money as it - entitled to
hereunder for the reimbursement of said expenses,

The closing agent shall have no responsibilily for compliance with any

truth-in-Tending, usury or consumer protection laws of Lhe Uniied Stales
or The Stale of Idaho.

The closing agent is directed to comply with the instructions conlained
in these instructions and the parties hereto ajree to indemnify and hold
harmless the closing agent from any and all actions or losses related .
herelo other than failure to conply herewith, including but not T1imited

to any attorney's fees or costs incurred by the closing agent in
defending itself in any such action.

THESE CLOSING INSTRUCTIONS CONSTITUTE A LEGALLY BINDING
AGREEMENT, IF NOT FULLY UNDERSTOOD, SEEK LEGAL COUNSEL.

AUDITIONAL INSTRUCTIONS:

7

DUYER: —~ ~ SELLER:
: /Wﬁ"%/muwh

/
S

Mg Ha:t}yéb -~ o ; Lill1an Couch
o 722 2 o
Lisd Nierling 7
4 ) !

YA
7

SAWTOOTH TITLE COMPANY ,
By: [ a3 ./f’;- G
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
' IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM '

THE SNAKE RIVER BAS WATER SYSTEM.
Ident. Number: A37-13054
Date Received: 8,/31,/1989
Receipt No: 5009010
Received By: S Ce

cO

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: LISA VIERLING 208-788-4888
Address: P.O. BOX 869
SUN VALLEY, ID 83353
OR
Name: MARK HANKINSON 208-726-2219
Address: P.O. BOX 5176
KETCHUM, ID 83340
2. Date of Priority: JAN 01, 1900
3. Source: WARFIELD HOT SPRINGS Trib. to: WARM SPRINGS CREEK
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
04N 17E 31 SW NW NwW BLAINE
5. Description of diverting works:
CONCRETE COLLECTOR BOX WITH 8" PIPELINE TO P/U.
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
DOMESTIC 01,01 12/31 0.040
HEATING 01,01 12/31 0.040
RECREATION 01,01 12/31 0.040
7. Total Quantity Appropriated is:
0.040 C.F.S. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.
9. Non-irrigation uses:
D/1 HOUSE & 1 GUEST HOUSE G/SAME R/SAME
A37-13054 Page 1 Date: 08/31/89
Wt L LD
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10.

11.
12.
13.

14.

15.

Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 16E 36 NE NE DOMEST
NE NE HEAT
NE NE REC
SE NE DOMEST
SE NE HEAT
SE NE REC

Place of use in counties: BLAINE
Do you own the property listed above as place of use? YES

Other Water Rights Used:
NONE

Remarks:
THIS WATER RIGHT HAS HISTORICALLY BEEN USED FOR THESE USES AT
THIS P/U. SEE ALSO THE ATTACHMENTS PERMIT 37-08388 AND THE
CORPORATE WARRANTY DEED DESCRIBING THE GRANTED USE AND MAINTANCE
OF THE PIPELINE. (AKA PACE, INC.)

Basis of Claim: BENEFICIAL USE

o

A37-13054 Page 2 Date: 08/31/89
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) 1I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or i hat the statements contained in the

foregoing document are true\a
Date: 55 ’;é/zaé;z

pate: K-8/~ £4
/

Signature of Claimant(s):

State of Idaho )

County of w:,vm ; o5 (SVL

Subscrjbed and sworn (or affirmed) before me this :5?/' day
SZLM 19 89
[4

of

N

Notary Pu

Seal - —
Residing at m-qgg ; ,
' § v

My Commission Expires gjé&r 77.4/7579/’
’ 7 /7

A37-13054 Page 3 Date: 08/31/89
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Croney Cove Camp, on Warm Sp / ailes above Ketchum. One of the earliest f
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October 6,2002
P.0. Box #367
Wendell, Idaho 83355

Dear Lisa and whom it may concern,

Qur family owned thr property adjacent to Dee Pace,s property from 1952 until
was sold in the fall of 2000.

When Mr. Pace piped the hot water from the spring to his property,
he crossed the property owned by the Couch family and our property,
in order to get the water to his cabin. We had a verbal agreement with
him for the continued use of the hot water in return for his crossing
our land with the pipe. We used the water for several years during the
1970 s and 1980s. When I asked for a written agreement, he assured me
that his word was just as good as a written agreement.

Lisa, I hope that this clarifies the situation .

Sincerely,

(%/42&7 Zﬁ/ %Mﬂ

ExHIRITS
A dastt & Liso-Vierlrog
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For Value Received, Pace, Inc., an Idaho corpofation,
hereinafter referred to as "Grantor", does hereby grant, bar-
gair. s=ell and convey unto Geoffrey S. Bushell and Linda K.
Bushell, husband and wife, whose address is P.O. Box 2798, Sun
Valley, ID 83353, all ot its right, title arnd interest in and
to the following described real property luccated in Blaine
County, Idaho, to-wit:

A portion of H.E. Survey 389 (Hailey 03144 and
105799), beiny a portion of Section 36, Township 4
North, Range 16 East, Boise Meridian, and Section 31
in Township 4 North, Range 17 East, Boise Meridian,
Blaine County, State of 1Idaho, more particularly
bounded and described as follows:

Beginning at Corner No. 1 of said H.E. Survey, as
Corner No. 1, the true point of beginning of this
tract, thence South B83°10' East 587.4 feet to Corner
No. 2; thence South 18°32' West of 440.22 feet to
Corner No. 3; thence South 57°12' West, 528 feet to
Corner No. 4; thence South 57°12' West 170.94 feet to
Corner No. 5; thence South 0¢02' East 238.00 feet to
Corner No. 6; thence North 86° West 403.7 feet, more
or less, to a point on the Westerly boundary line of
said H.E. Survey, being line 12-13 of said original
survey, which point is Corner No. 7 of this descrip-
tion, and which point is South 7°18' West 1133.1 feet
from Corner No. 13 of said original survey; thence
North 7°18' East 1133.1 feet to Corner No. 8 of this
description, which point is coincident with Corner No.
13 of said original H.E. Survey; thence South 83°10°'
East 403.92 feet to said Corner No. 1 point of begin-
ning; EXCEPTING however, that certain tract excepted
in the original Patent, more particularly described as
follows: Beginning at Corner No. 14 of said original
Patent, from which Corner No. 1 ahove mentioned bears
N. 0°04' East 228.36 feet; thence South 58°56' East
57.42 teet to Corner No. 15; thence South 44°13° West
70.82 feet to Corner No. 16; therce South 44°13' West
91.08 feet to Corner No. 17; thence North 12°22' East
166.98 feet to Corner No. 18; thence South 58°56' East
33 feet to place of beginning of said excepted tract.

ALSO EXCEPTING the following tract: A parcel of land
within Homestead Entry No. 389 in Section 36, Township
4 North, Range 16 East, Boise Meridian, Blaine Counﬁg
State of 1Idzha, and more particu]arlg,-degqcibeai g;
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4 North, Range 6 kast, Botse Meridian, Blaine County,

state ot Idcho, and more partacularly cescribed by

metes and bounds as follows: Commencing at a stone
marking Corner No. 5 of said H.E.S. No. 389; thence
South 0°02' East 178.5 feet along the East boundary of
said H.E.S. Nn. 389 to a 1/2" rebar, said rebar marking
the true point of beginning; thence South 0°02' East
59.5 feet along the East boundary of H.E.S. No. 389,
to a 1/2" rebar; thence North 86°00' West 231.9 feet
to a 1/2" rebar on the Easterly bank of Warm Springs
Creek; thence North 35°16' East 67.5 feet along the
Easterly bank of Warm Springs Creek to a 1/2" rebar;
thence South B86°31' East 192.7 feet to a 1/2" rebar,
said rebar marking the true point of beginning.

RESERVING TO THE GRANTOR the right to use the flow of
hot water in the gravity feed water 1line that now
exists. It is understood that Pace, Inc. and its
successors shall not increase or expand on that exist-
ing flow. This right is to be appurtenant to, and run
with, the following described property:

A portion of W. H. Warfield H.E.S. No. 389 in Section
36, Township 4 North, Range 16 E.B.M., Blaine County,
Idaho, described as follows:

Beginning at a point on the East line of said H.E.S.
No. 389, said point being 348 fteet South of Corner No.
5 of said H.E.S. No. 389,

Thence South along the East line of said H.E.S. No.
389 a distance of 118 feet;

Thence West a distance of 161 feet, more or less, to
the center of Warm Springs Creek;

Thence in a Northerly direction along the centerline
of Warm Springs Creek a distance of 160 feet, more or
less to a point which is North 86°00' West from the
point of beginning;

Thence South 86°00' East a distance of 206 feet, more
or less, to the point of beginning.

GRANTING, however, the right to share the use, repair
and maintenance of the water line referred to above,
this right to be appurtenant only to that portion of
the property conveyed herein lying South and East of
Warm Springs Zreek, commonly known as the Crony Cove
Parcel, containing approximately two and one-half (2
1/2) acres.

SUBJECT TO:

7 i~ Regervations contained in Patent from the United
f z%tes;of America to William H. Warfield dated October
‘ oo
;

Ii
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October

Reservatlund  contalned I Falent ‘
States of America to Wiltlram H., Warfield dated

25, 1919, recorded December 17, 1919, in Book 99 of
Patents, page 259, records of Blaine County, 1Idaho,
reciting: "Subject to any vested and accrued water
rights for mining, agricultural, manufacturing or
other purposes and rights to ditches and reservoirs
used in connection with such water rights, as may be
recognized and acknowlecdged by the local customs, laws
and decisions of courts; and there is reserved from
the lands hereby granted a right of way thereon for
ditches or canals constructed by the authority -of the
United States.”

TO HAVE AND TO HOLD the same unto the Grantees, their
heirs and assigns forever. And the said Grantor doesg hereby
covenant to and with the Grantees that it is the owner in fee
simple of said premises, that they are free from encumbrances
except as above described and that it will warrant and defend
the rame from all lawful claims whatsoever.

Dated this 1uﬂ day of November, 1983.
PACE, INC.

By: 9&2L4/<j;2E1)L___

President

STATE OF IDAHO )

ss.
County of Twin Falls )

On this .}i& day of November, 1983, before me, the
undersigned, a notary public in and for said county and state,
personally appeared D. L. Pace, known to me to be the President
of Pace, Inc., the corporation whose name is subscribed to the
within instrument or the person who executed the instrument on
behalf of said corporation and acknowledged to me that such
corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal, the s day and year in this certi-
ficate first above written.

: " KAYLYNNE HOLLIFIELD

NCGIARY PUBLL . S1ATE OF 102140

I )
= N Rasiding ot Twin Folls, ldaho

Cornmivsion Expires 8-33-84




Travis L. Thompson, ISB #6168 RECEIVED
BARKER, ROSHOLT & SIMPSON LLP

1221 W. Idaho St., Suite 600 NOV 27 2002
P.0O. Box 2139 Dépaitmentof Water Rasouroes
Boise, ID 83701-2139 Southem Retior

Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Lisa Vierling

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY )
JAY PACE ALLEGING ILLEGAL ) AFFIDAVIT OF
WATER USE ON LANDS OWNED ) MICHAEL STONEBACK
OR CONTROLLED BY LISA VIERLING )
)

STATE OF IDAHO )
) ss.
County of Blaine )

COMES NOW Michael Stoneback, being first duly sworn upon oath, and states
as follows:

1. I currently reside at 1034 Warm Springs Road, located approximately 12
miles northwest of Ketchum, Idaho.

2. This property currently consists of what is known as Lot 2, Block 1,
Warfield Hot Springs Subdivision, also locally known as the “Crony Cove” parcel, and
the adjacent Tax Lot 3649. I have lived at this property since October 1994.

3. I have personal knowledge of the pipeline that crosses this property and
the various uses associated with it. Since 1994 I have used the water for domestic,

heating, and recreation purposes.

AFFIDAVIT OF MICHAEL STONEBACK 1



4. The water system on our property consists of various valves and smaller
pipes off the main pipeline used for domestic, heating, and recreation purposes. Attached
to my affidavit is a map that I created to visually describe the system on our property.
See Exhibit 1. Over the weekend of November 2, 2002, I made various measurements
where the water is not returned to the main pipeline to calculate our diversion rate at the
time, and the temperature of the water when it enters and leaves our property. For the
quantity measurements I used a five-gallon bucket and my watch. According to my
measurements, the water system on our property was diverting approximately 12 gallons
per minute that was not returned to the main pipeline. As for temperature, the water in
the pipeline entering our property was approximately 120° Fahrenheit and was
approximately 117° Fahrenheit when it left the property. This change in temperature
includes the difference after the pipeline crosses through Warm Springs Creek.

5. Since I have lived on the property Mr. D.L. Pace never questioned the use
Lisa and I have made from the pipeline and was well aware of the fact that we built a
guest house over the pipeline. I first met Jay Pace, Mr. D.L. Pace’s son, in the summer of
1997. Jay informed me that the hot tub on his property was not hot enough. Earlier that
spring the high water in Warm Springs Creek washed out the main pipeline. As a result,
the pipeline filled with sand and other debris causing flow problems to the Pace property.
I was not able to repair the pipeline until late June 1997. After cleaning out the pipeline I
was able to adjust the flow to satisfy Jay’s concerns regarding the temperature of his hot
tub. After Jay left for the summer his son Benjamin moved in. That winter Ben called to
inform me that the hot tub was not hot enough. I adjusted the flow again to alleviate his

concerns. I have always responded to the concerns of the Pace family to help alleviate

AFFIDAVIT OF MICHAEL STONEBACK 2
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any temperature concerns for the hot tub on their property. I'have even personally
observed the system on the Pace property with Jay’s son Ben to help him fix what had
been a flow problem due to their filter system on the pipeline in the winter of 1997. 1
have also observed the system on the Pace property with Jay. The system does not enter
the home and supply it with hot water for domestic and heating purposes. The only use I
am aware of on the Pace property is‘for the purpose of filling and heating their hot tub.
Only recently, when Lisa received a letter in August 2002 from Mr. Speck on Jay’s
behalf, did the Paces question our use of the hot water from the pipeline.

6. I have personally maintained and repaired the pipeline on four occasions.
As mentioned earlier, the high water in Warm Springs Creek caused the line to break in
1997. This break resulted in a great amount of debris and sediment in the pipeline. 1
personally repaired the pipeline. I have made several expenditures on repairing and
maintaining the pipeline without ever receiving any assistance from the Paces.

7. I have relied on using the hot water from the pipeline for approximately 8
years. The water serves as the domestic hot water source for our home.

DATED this _ 2 day of November, 2002.

el Stoneback

AFFIDAVIT OF MICHAEL STONEBACK 3



STATE OF IDAHO )
)
County of Blaine )
On this A0+ day of November, 2002 before me, the undersigned a Notary
Public in and for said State, personally appeared MICHAEL STONEBACK, known to

me to be the person whose name is subscribed to the foregoing instrument, and
acknowledged to me that he executed the same.

IN WINTESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

............................................ ; //WMW

DEBRAMAGEE } NOTARY PU IC ORUDAHO
NOTARY PUBLIC § Residing at: /O

Lt P P
C - acr ac e )

§ _ STATEOFIDAHO 4 Commission Explres / el

AFFIDAVIT OF MICHAEL STONEBACK kS
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

November 4, 2002

TRAVIS THOMPSON JAMES SPECK
PO BOX 2139 PO BOX 987
BOISE ID 83701-2139 KETCHUM ID 83340

RE: Warfield Hot Springs

Gentlemen:

The intent of this letter is to inform you that per mutual agreement, the date for the
submission of information to the Department as outlined in the Order to Show Cause
signed 10/10/02 has been extended to November 27, 2002.

If you have any questions, please feel free to contact me.

Sincerely,

Allen D. Merritt
Southern Region Manager

cc:
Lisa Vierling
Jay Pace



State of Idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037
SOUTHERN REGION DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

October 10, 2002

Travis Thompson
PO Box 2139
Boise, ID 83701-2139

James Speck
PO Box 987
Ketchum, ID 83340

RE: Warfield Hot Springs
Gentlemen:

Based on the written complaint our office received about the Vierling water use of
Warfield Hot Springs the department has issued the enclosed “Show Cause” order to both
Vierling and Pace. Both party’s rights stem from beneficial use claims and it is
appropriate for the department to compel the parties to document the history of
development and other information about their uses. After submission of the information
requested further field investigation may be conducted by the department.

Currently our office lacks sufficient information to warrant issuance of a notice of
violation for illegal water use.

I have discussed this matter with Phil Rassier and it appears most appropriate that the
party’s rights be determined in the SRBA process. It is suggested the parties consider
filing a motion with the SRBA court to determine these rights out of sequence if
expedient action is required unless the information made available to the department
clearly documents that one or both of the claimed uses is unauthorized.

Sincegély,

T

llen Merritt, PE
Southern Region Manager

CC: Lisa Vierling
Jay Pace



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF COMPLAINT BY JAY PACE )

ALLEGING ILLEGAL WATER USE ON LANDS )

OWNED OR CONTROLLED BY LISA VIERLING ) ORDER TO
)

SHOW CAUSE

The Director of the Department of Water Resources (department), being charged
with the duties of protecting vested water rights, enforcing specific statutes of the state
of Idaho and the rules promulgated by the department, and being authorized to order
the cessation of violations or apparent violations of the provisions of the law relating to
the appropriation, distribution and use of water makes the following Findings of Fact,
Conclusions of Law and Order:

FINDINGS OF FACT

1. On August 31, 1989 Lisa Vierling &/or Mark Hankinson filed a claim in the
Snake River Basin Adjudication alleging or claiming a water right for domestic, heating
and recreation uses from water diverted from Warfield Hot Springs tributary to Warm
Springs Creek for uses on land locally known as Crony Cove. The claim indicates the
water uses have a priority of January 1, 1900. The claim has been numbered 37-13054
in the department’s records.

2. On September 12, 1988 D. L. Pace filed a claim in the Snake River Basin
Adjudication alleging or claiming a water right for domestic purposes of an artesian
spring tributary to Warm Springs Creek. The claim indicates the water use has a
priority of January 1, 1900. The claim has been numbered 37-11296. This claim has
been amended and currently is in the name of Jay Pace and claims the entire flow of
the spring (0.50 cfs) for heating, domestic and recreation uses.

3. On September 23, 2002 the department received a written complaint from
James Speck, attorney for Jay and Suzi Pace, alleging that the Lisa Vierling water use
from Warfield Hot Springs was established in 1989 in violation of the mandatory permit
requirement for establishing a surface water appropriation and further demanded that
the department pursue a civil enforcement action pursuant to Sections 42-351 and 42-
1701(B) of the Idaho Code to protect his client’s interest in the use of Warfield Hot
Springs water. The complaint included an attached letter dated August 9, 2002 from
Mr. Speck to Lisa Vierling indicating the Vierling use is wrongfully interfering with the
Pace right by removing all of the heat value of the water before it reaches the Pace

property.

4, Review of the claim records for 37-13054 and 37-11296 finds that they do
not contain sufficient detailed evidence to evaluate the priority date. In other words no

ORDER -Pg 1



detailed evidence is found to show when the water was first diverted for the uses being
claimed at the rates being claimed. Additionally the claims identify different sources
and different legal descriptions of the points of diversion.

CONCLUSIONS OF LAW

1. Section 42-351(1), Idaho Code, provides as follows:

If the director of the department of water resources finds, on the basis of available
information, that a person is diverting water or has diverted water from a natural
watercourse or from a ground water source without having obtained a valid right to do so
or is applying water or has applied water not in conformance with a valid water right, then
the director of the department of water resources shall have the discretion to issue a
written notice of violation to the person in accordance with the provisions of section 42-
1701B, Idaho Code, for the illegal diversion or use of water. Notwithstanding the issuance
of a notice of violation, the director may also file an action seeking injunctive relief
directing the person to cease and desist the activity or activities alleged to be in violation
of applicable law or any existing water right.

2. Section 42-201, idaho Code, provides in part as follows:

All rights to divert and use the waters of this state for beneficial purposes shall hereafter
be acquired and confirmed under the provisions of this chapter and not otherwise.

3. Section 42-1410, Idaho Code, provides in part:

The director shall commence an examination of the water system, the canals and ditches
and other works, and the uses being made of water diverted from the water system for
water rights acquired under state law. The examination shall continue in a manner and for
such a period of time as the director determines is necessary to evaluate the extent and
nature of each water right for which a notice of claim under state law has been filed. The
director may conduct any fact-finding hearing necessary for a full and adequate disclosure
of the facts.

(2) The director and other employees of the department shall have authority to go upon
all lands, both public and private, for the purpose of investigating the uses of water from
any water source and may require the cooperation of the claimant in investigating the
claimant's water use. The employee investigating the claimant's use shall make a
reasonable effort to contact the claimant to schedule a date and approximate time for the
examination. If the well or diversion works are located in a building other than an unlocked
structure used solely for housing the well or other diversion works in which there is no
reasonable expectation of privacy, the employee shall only enter the building in the
absence of a court order after requesting and receiving the permission of the claimant or
other occupant. The director may request the district court to issue an order compelling
inspection and subpoenas requiring the attendance of any witness or the production of

documents in accordance with the Idaho rules of civil procedure.

4, The diversion of the public waters of the state of ldaho not in compliance
with existing water rights must be stopped to prevent injury to other water rights, to
protect the water resources of the state and to assure that the allocation and use of
available water supplies takes place in an orderly manner.

ORDER - Pg 2



5. The Director of the department should issue an Order to Show Cause to
Lisa Vierling and Jay Pace directing them to within 30 days clearly demonstrate when
their water uses were first established and to provide a detailed description of their
delivery system and in what amount their water uses consist.

ORDER
IT IS HEREBY ORDERED as follows:

1. Lisa Vierling shall within 30 days of the date of this order demonstrate to
the satisfaction of the Director that the water used on the property locally know as
Crony Cove has been appropriated consistent with Idaho law by clearly demonstrating
when her water uses were first established, by providing a detailed description of her
delivery system, dates on which any elements of the delivery system have been
modified or added. Additionally Lisa Vierling shall provide copies of records of
measurements of flow rates and/or temperatures made within the system or estimates
of same and any other documents she wishes the Director to consider pertaining to her
water use.

2. Jay Pace shall within 30 days of the date of this order demonstrate to the
satisfaction of the Director that the water used on his property in the vicinity of Warfield
Hot springs has been appropriated consistent with Idaho law by clearly demonstrating
when his water uses were first established, by providing a detailed description of his
delivery system, dates on which any elements of the delivery system have been
modified or added. Additionally Jay Pace shall provide copies of records of
measurements of flow rates and/or temperatures made within the system or estimates
of same and any other documents he wishes the Director to consider pertaining to his
water use.

A
DATED this ﬂ/ 0 day of October, 2002

Allen Merritt, PE
Southern Region Manager

ORDER - Pg 3



CERTIFICATE OF MAILING

I hereby certify that on the 10th day of October, 2002 a true and correct copy of the above and
foregoing document was forwarded with all required charges prepared, by the method(s)
indicated below, to the parties listed:

)a}ZQ&?y' 4&5245¢2uwaz

Secretary
Lisa Vierling Hand delivered
PO Box 869 U.S. Mail-Regular X
Sun Valley, ID 83353 U.S. Mail-Certified
Fax
Travis Thompson Hand delivered
PO Box 2139 U.S. Mail-Regular _ x_

Boise, ID 83701-2139

James Speck
PO Box 987
Ketchum, ID 83340

Jay Pace
10331 E Charter Oak Dr
Scottsdale AZ, 85260

ORDER - Pg 4

U.S. Mail-Certified
Fax

Hand delivered
U.S. Mail-Regular
U.S. Mail-Certified
Fax

Hand delivered
U.S. Mail-Regular
U.S. Mail-Certified
Fax

x__ (208) 344-6034

x__ (208) 726-0752
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Merritt, Allen

From: Young, Norm

Sent: Wednesday, October 09, 2002 12:28 PM
To: Merritt, Allen

Subject: RE: Warfield Hot Springs conflict

Allen: | hadn't read this email when | responded to your earlier email and draft order. | think this works, but | might add to
the last paragraph a phrase such as " unless the information made available to the department clearly documents that one
or both of the claimed uses is unauthorized." This phrase is intended to explain why IDWR is sending the show cause
order if the resolution will be before the SRBA. Norm

----- Original Message-----

From: Merritt, Allen

Sent: Wednesday, October 09, 2002 11:50 AM
To: Young, Norm; Rassier, Phil

Cc: Tuthill, Dave; Jones, Doug

Subject: Warfield Hot Springs conflict

Base on the conversations yesterday and e-mails regarding this matter | have drafted the following: << File: Warfield
letter.doc >> << File: Warfield Show Cause.doc >>

| plan on sending these out tomorrow unless we want to re-think this.

Allen



Merritt, Allen

From: Young, Norm

Sent: Wednesday, October 09, 2002 12:22 PM

To: Merritt, Allen

Cc: Rassier, Phil; Tuthill, Dave

Subject: RE: Response to complaint about illegal water use
Allen:

I have reviewed the order to show cause and Shelley's and Dave's comments. The order, modified as suggested,
will get the matter started. Based on our discussions yesterday with Phil, it seems like the appropriate course will be for
one or both of the parties to ask for expedited review by the SRBA court if they want to get this resolved. Unless the
information submitted as a result of this order is so definitive that we can regulate one or both as unauthorized uses, | do
not see IDWR starting an administrative action that has the potential of evolving into a judicial matter competing with the
ongoing SRBA.

One question about the order as drafted: The claim filed by Speck’s clients does not seem to identify the source
using the name of "Warfield Hot Spring.” Did the complaint filed by Speck allege that his client's use of Warfield Springs
water was being injured by Vierling? If not the finding needs to be reworded.

Please final the order and send with your signature. We talked about a cover letter that clarified the purposes for
sending the order and the possible uses of the information submitted. | like the idea of letting the parties rebut the
information submitted, if that is acceptable legally.

Norm
-----Original Message-----
From: Merritt, Allen
Sent: Monday, October 07, 2002 4:12 PM
To: Young, Norm; Tuthill, Dave; Luke, Tim
Cc: Saxton, Glen; Jones, Doug; Rassier, Phil
Subject: Response to complaint about illegal water use

| have drafted a show cause order in response to a complaint about an illegal hot water use. Both the complainant
and the person being complained against base there water use on SRBA claims with the same priority. Both have
attorneys. At issue may be the heat value and not flow rate. The SRBA claims are confusing and we lack a lot of

facts.
<< File: Warfield Show Cause.doc >>

Please critique this.

Thanks



Merritt, Allen

From: Young, Norm

Sent: Tuesday, October 08, 2002 5:25 PM

To: Merritt, Allen

Subject: FW: Response to complaint about illegal water use

----- Original Message-----

From: Rassier, Phil

Sent: Tuesday, October 08, 2002 8:18 AM

To: Young, Norm; Homan, John

Subject: FW: Response to complaint about illegal water use

----- Original Message-----

From: Keen, Shelley

Sent: Tuesday, October 08, 2002 8:08 AM

To: Rassier, Phil

Subject: RE: Response to complaint about illegal water use
Phil,

Thanks for the chance to comment. Here are my thoughts.

Finding of fact no. 4 seems to raise two issues -- the priority of the uses and the source of the water for the uses. In
resolving this dispute, the priority of the water uses is moot if the source is not the same for both claims. | recommend
splitting the issues apart into two itemized findings. Could Allen order the claimants to submit what information they have
to demonstrate that the "artesian spring" and Warfield Hot Springs are the same source?

The "Order" is vague when compared with conclusion of law no. 5. In items 1 and 2 of the "Order" perhaps Allen could say
" ... appropriated consistent with Idaho law by clearly demonstrating when their water uses were first established and
providing a detailed description of their delivery system and in what amount their water uses consist.” | also like the idea of
requiring them to show why the amounts are not in excess of what is reasonable (beneficial). If Vierling is diverting more
than what is reasonably required, perhaps just diminishing their diversion will satisfy Pace.

Will these claimants have some opportunity to rebut each other's assertions. For instance, if Vierling submits

documentation of a use prior to the mandatory permit requirement, will Pace have a chance to prove otherwise? | know
they'll have an opportunity in the normal course of the SRBA, but what could be done to expedite that opportunity?

Shelley

From: Rassier, Phil

Sent: Monday, October 07, 2002 5:36 PM

To: Keen, Shelley

Cc: Homan, John

Subject: FW: Response to complaint about illegal water use
Shelley,

These are the rights that we met on awhile back. Do you have any comments on Allen's draft order.
Phil

-----Original Message-----

From: Merritt, Allen
Sent: Monday, October 07, 2002 4:12 PM



SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS

jimspeck@cox-internet.com 120 EAST AVENUE TELEPHONE
POST OFFICE BOX 987 ]

DOUGLAS ]J. AANESTAD FACSIMILE
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September 17, 2002

Mr. Allen Merritt

Idaho Department of Water Resources
1341 Fillmore, Suite 200 SEP 23 200
Twin Falls, Idaho 83301

Re:  Lisa Vierling - lllegal Diversion of Water from Warfield Hot Springs
Dear Allen:

Irepresent Jay and Suzi Pace. The Pace family is a longtime resident of the upper Warm Springs
area west of Ketchum, Idaho. They have filed a claim in the SRBA (37-112996) for the historic
beneficial uses of the hot water from one of the springs which make up the Warfield Hot Springs.

I am enclosing a copy of my August 9, 2002 letter to Ms. Lisa Vierling in which I notified Ms.
Vierling that she is illegally diverting water from the hot springs. Since no earlier than 1989, Ms.
Vierling has been diverting water out of the hot springs and using it to heat at least three houses and
one barn and for recreational use in three hot tubs on her property. She does not have any water permit,
license or decree for this use. Instead, she merely has a claim filed in the SRBA for a domestic use
which cannot legally or otherwise be based upon any use commencing in 1989 or later in the absence
of filing for an appropriate permit from the Department.

We hereby demand that the Department pursuant to Idaho Code Sections 42-351 and 42-
1701(B), issue a written Notice of Violation to Ms. Vierling and pursue a civil enforcement action
requiring Ms. Vierling to cease and desist the illegal diversion of water from the Warfield Hot Springs.

Please give this matter your immediate attention. Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

(U

J ames . Speck

JPS:sgg

enclosures

cc: Client (w/enclosures)
Steve Reuther (w/enclosures)
Travis L. Thompson (w/enclosures)



SPECK & AANESTAD

A PROFESSIONAL CORPORATION

JAMES P. SPECK ATTORNEYS
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DOUGLAS J. AANESTAD POST OFFICE BOX 987 (zgg)cga-lg_n
aanestad@cox-internet.com KETCHUM, IDAHO 83340 (208) 726-0752

August 9, 2002

Ms. Lisa Vierling
P.O. Box 869
Sun Valley, ID 83353

Re:  Jay and Suzi Pace/Warfield Hot Springs Water
Our File No. 1267/020059

Dear Lisa:

Irepresent Jay and Suzi Pace. They have asked me to investigate and determine what rights,
ifany, you have to use the hot water diverted from the Warfield Hot Springs on the Reuther property
through the old pipeline that delivers water from those springs to their property. As you well know,
this system was developed by the Pace family to provide water for heating and recreational purposes
on their property. This historic use is properly claimed by my clients in the Snake River Basin
Adjudication (the “SRBA”).

In 1983, Pace, Inc. sold to Geoff and Linda Bushell all of the property that the Bushells
eventually subdivided into the Warfield Hot Springs Subdivision (the “Subdivision™). In the
Corporation Warranty Deed used to convey title to the property (a copy is enclosed), Pace, Inc.
reserved the water right described above by the provision that reserves the “entire flow of the
existing pipeline”. Pace, Inc. did, however, convey to the Bushells the right to “share the use repair
and maintenance of the water line.” This is not a grant of the right to use the “water”. It is not the
grant or conveyance of any portion of the water right for use of the hot springs water owned and
claimed by Pace, Inc. It is merely a right to use the pipeline to deliver any water right the Bushells
or their successors may eventually develop or acquire for the Crony Cove parcel since the pipeline
goes right by that parcel. Finally, there is no right to use the pipeline for delivering water to any
other portion of the property sold to the Bushells.

You acquired Lot 1 of the Subdivision, which includes the Crony Cove parcel, by a deed
dated July 20, 1989 (a copy is enclosed). There was no use of water from the hot springs on your
property at any time prior to your development. After May 20, 1971, a water right to use the surface
waters of the State of Idaho may only be acquired through the Idaho Department of Water Resources
C‘HDWR”) permit and license process. Neither you nor any of your predecessors in interest to your
property have obtained the required permit or licensed water right. Therefore, your use of the hot
water from the springs on the Reuther property is an illegal diversion of water. Furthermore, you
are wrongfully interfering with my clients’ right to use their water right by removing virtually all
of the heat value of the water before it reaches the Pace property.



Ms. Lisa Vierling
August 9, 2002
Page 2

My clients request that you cease all use of the hot springs water diverted through their
pipeline. They understand you will need some time to convert your heating systems to alternative
methods. Therefore, they have authorized me to wait until October 1, 2002 before I request IDWR
to require you to cease and desist your illegal use of the hot springs water and take such other action
as may be necessary to protect their valuable water right.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

o (Pl

Jam /{P Speck [/

JPS/j

cc: clients
FA\WPDATAUIM\PACE\CORRESP\VierlingLtr080202.wpd



CUORPCRATE WARRANTY DEED i.‘ :
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For Value Received, Pace, Inc., an Idaho corpofation,
hereinafter teferred to ag "Grantor", does hereby grant, bar-
sair, cell and convey unto Geoffrey s, Bushell and Linda K.
Bushell, husband and wife, whose address js P.0. Box 2798, sun
Valley, 1D 33353, all of its righe, title ar1d interest ip and
to the following described real property licated |p Blaine

County, Idaho, to-wit:

A portion of H.E. Survey 389 (Hailey 03144 and
105799), being a portion of Section 36, Township ¢
North, Range 1§ East, Boisge Meridian, and Section 31
in Township 4 North, Range 17 East, Boise Meridian,
Blaine County, State of Idaho, more Particularly
bounded and described as follows:

Beginning at Corner No. 1 of said H.E.
Corner No. 1, the true point of beginning of thig
tract, thence South 83°10' East 587.4 feet to Corner
No. 2:; thence South 18°12' West of 440.22 feet to
Corner No. 3; thence South 57°12¢ West, 528 feet to
Corner No. 4; thence South 57°13:¢ West 170.94 feet to
Corner No. 5; thence South 0°g3’ East 238.00 feet to
Corner No. §: thence North gg° West 403.7 feet,
or less, to a point on the Westerly boundary 1line of
said H.E. Survey, being line 12-13 of saig original
sucvey, which point is Corner No. 7 of ehisg descrip-
tion, and which point is South 7°18' West 1133.1 feet
from Corner No. 13 of said original survey; thence
Nortin 7°18' East 1133.1 feet to Corner No. 8 of this
description, which point is coincident with Corner No.
13 of said original H.E. Survey: thence South 83°10°
East 403.92 feet tc said Corner No. 1 Point of begin-
l EXCEPTING however, that Certain tract excepted
ln the original Patent, more Particularly described as
follows: Beginning at Corner No. 14 of said original
Patent, from which Corner No. 1 above mentioned bears
N. 0°04' East 228.36 feet: thence South 58°56' East
57.42 feet to Corner No. 15; thence Ssouth 44°13' West
70.82 feet to Corner No. 16; therze South 44°13' West
91.08 feet to Corner No. 17; thence North 12°22' Eagt
166.98 feet to Corner No. 18: thence South 58°56"* East
33 feet to pPlace of beginning of said €xcepted tract.

ALSO EXCEPTING the following tracet: A parcel of land
within Homestead Entry No. 389 in Section 36, Township

4 North, Range 16 East, Boise Meridian, Blaine County.‘,.h
State of Idaho, and more particularlx adesc:ibgd. by -

MR

EXHIRIT A




metes and bounds as follows: Commencing at a stone
marking Corner No. 5 of said H.E.S. No. 389; thence
South 0°02' East 178.5 feet along the East boundary of
said H.E.S. Nn. 389 to a 1/2" rebar, said rebar marking
the true point of beginning: thence South 0°02' East
59.5 feet along the East boundary of H.E.S. No. 389,
to a l1/2® rebar; thence North B86°00' West 231.9 feet
to a 1/2" rebar on the Easterly bank of Wara Springs
Creek; thence North 35°16' East 67.5 feet along the
Easterly bank of Warm Springs Creek to a 1/2" rebar;
thence South B86°31' East 192.7 feet to a l1/2" rebar,
said rebar marking the true point of beginning.

RESERVING TO THE GRANTOR the right to use the flow of
hot water 1in the qg3gi5%r_gggg__!3;3;__11n4g,:ha:_—noq_——
exists. . It is understoo that Pace, Inc. and its
“s0@&es46rs shall not increase or expand on that exist-

ing flow. This right is to be appurtenant to, and run
with, the following described property:

A portion of W. H. Warfield H.E.S. No. 389 in Section
36, Township 4 North, Range 16 E.B.M., Blaine County,
Idaho, described as follows:

Beginning at a point on the East line of said H.E.S.
No. 389, said point being 348 feet South of Corner No.
5 of said H.E.S. No. 389,

Thence South along the East line of said H.E.S. No.
389 a distance of 118 feet;

Thence West a distance of 161 feet, more or less, to
the center of Warm Springs Creek;

Thence in a Northerly direction along the centerline
of wWarm Springs Creek a distance of 160 feet, more or
less to a point which is North 86°00' West from the

point of beginning;

Thence South B86°00' East a distance of 206 feet, more
r less, to the point of beginning.

gﬁégg;ﬁg, however, the right to share the use, repair<\
all

maiLntenance of the water line referred to above,
this r-ight to be appurtenant only to that portion of
the property conveyed herein lying South and East of
Warm Eprings Creek, commonly known as ‘the Crony Cove
Parcel, containing approximately two and one-half (2

1/2) acres.
e ————— —

SUBJECT TO:

0 . . ,
{'// 1Reservations contained in Patent from the United
’ L%f/'StJtes‘of America t> William H. Warfield dated October
g

]




25, 1919, recorded December 17, 1919, in Book 99 of
Patents, page 259, records of Blaine County, 1Idaho,
reciting: "Subject to any vested and accrued water
rights for mining, agricultural, manufacturing or
other purposes and rights to ditches and reservoirs
used in connection with such water rights, as may be
recognized and acknowledged by the local customs, laws
and decisions of courts; and there is rfeserved from
the lands hereby granted a right of way thereon for
ditches or canals constructed by the authority -of the

United States.”

TO HAVE AND TO HOLD the same unto the Grantees, their
heirs and assigns forever. And the said Grantor does hereby
covenant to and with the Grantees that it g the owner in fea
simple of said premises, that they are free from encumbrances
eéxcept as above described and that it will warrant and defend
the rame from all lawful claims whatsoever.

Dated this 1:ﬂ day of November, 1983,
PACE, INC.

By: —”@;/(Q{ g

President

STATE OF IDAHO
8s.

)
County of Twin Palls )

Oon this 1‘& day of November, 1983, before me, the
undersigned, a notary public in and for said county and state,
Personally appeared D. L. Pace, known to me to be the President
of Pace, Inc., the corporation whose name js Subscribed to the
within instrument or the person who executed the instrument on
behalf of said corporation and acknowledged to me that such
corporation executed the same.

IN WITNESS WHEREOF, I have hereunto get my hand and
affixed my official seal, the s Year in this certi-
ficate first above written, )

"%\ KAYLYNNE HOWFRELD
) NOTARY PUIBLI. . STATE OF 10AmGO IDAHO
Bmuting o1 Twin Folle, idoho i t Twin F{ull , Idaho’

Comminon Excires 8.33.84 RIS
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