11/14/2006
NOTICE OF ERROR
REPLY
Please type or print clearly, £fill out this form completely and mail.

Return this reply fo to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: December 8, 2006
Water right number: 67-2169C

VAUGHN W KELLEY

PO BOX 413

WEISER ID 83672

Telephone Number: (208)549-2317

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):

2. Describe the changes you wish to make in the proposed recommendation:
3. Give a brief explanation as to why you disagree with these portions:

>< I AGREE with this proposed recommendation: ?p changes need to be made.

DATE: // Zq’06 SIGNATURE : _7 %‘I,_%[
Please print your name: ‘M_&m____&l/ L /L

IDWR Regional Office, 322 E Front St
PO Box 83720, Boise, ID 83720-0098, 2082874800
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Source

POU
POD
POU
POU
POD

POU

Use

General

11/13/2006

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 67-2169C V1

11/13/2006 6:10:32 PM

1/12/2004 8:33:04 AM

11/13/2006 6:06:13 PM
11/13/2006 6:02:03 PM
11/13/2006 6:02:19 PM
11/13/2006 6:10:21 PM

11/13/2006 6:10:49 PM

11/13/2006 6:11:05 PM

11/13/2006 6:09:52 PM

dfavreau

awarntje
dfavreau
dfavreau
dfavreau

dfavreau

dfavreau

dfavreau

dfavreau

(Yes) 1. Is the basis of claim Decree or License?
(Yes) 4. Does the Decree or License have a
source?

(Yes) 5. Can the claimed source be verified using
the water right file?

(No) 11. ls a Source remark and/or condition
required?

Edited shape boundary
Updated shape

Updated shape for Active POU
Updated PLS for Active POU

(Yes) 1. Is the basis of this claim a Decree or
Li se?

(Yes) 4. Does the Decree or License have a
POD?

(Yes) 5. Can the claimed POD be verified using
the water right file?

(No) 10. Is a POD remark and/or condition
required?

(Yes) 1. Is the basis of this claim a Decree or
License?

(Yes) 2a. Is the POU required?

(Yes) 5. Does the Decree or License have a
POU?

(Yes) 6. Can the claimed POU be verified using
the water right file?

(No) 14. Is a POU remark and/or condition
required?

(Yes) 1. Is the basis of this claim a Decree or
License?

(Yes) 4. Does the Decree or License have a
Purpose of Use?

(Yes) 5. Can the claimed Pur 2 of Use be
verified using the water right me¢

(No) 13. Is a Purpose of Use remark and/or
condition required?

(No) 1. Should this water use have been
included in a later court decree of the water rights
from this source?

(Yes) 4. |s the basis of claim decree or license?
(Yes) 5. D the decree or license have a
Priority Date?

(Yes) 6. Did the Claimant claim the decreed or
licensed Priority Date ?

(No) 15. Is the basis of claim coded correctly?
(No) 16. Is a Prionty Date remark and/or
condition required?
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommendation Report 67-2169C V1

Season 11/13/2006 6:11:36 PM dfavreau (Yes) 1. Is the basis of claim Decree or License?
(No) 4. Does the Decree or License have a
Period of Use?

(No) 6. Is there evidence that there has been a
change in the Period of Use?

(No) 12. Does the file contain all the necessary
information to verify the Period of Use?

(No) 13. Is the basis of claim a decree, license,
or a transferred beneficial use right that has had
the Period of Use administrativly determined?
(Yes) 15. Isirrigation claimed as a Purpose of
Use?

(No) 18. Is a Period of Use remark and/or
condition required?

Quantity 11/13/2006 6:12:20 PM dfavreau (Yes) 1. Is the basis of this claim a Decree or
License?
(Yes) 4. Does the Decree or License have a
diversion rate and/or volume?
(No) 5. Can the claimed diversion rate and/or
volume be verified using the water right file?
(No) 7. Is a flow measurement required?
(No) 9. Is the source Groundwater and does the
purpose of use require a diversion volume limit?
(No) 11. Has a diversion volume limit been
established by a decree, license or transfer for
this water use?
(No) 12. Is a Quantity remark or condition
required?
[ ription for Question 7 - have flow data for
Galloway canal from Weiser Irr. District

POD 11/13/2006 6:06:27 PM dfavreau Updated PLS

Summary 11/13/2006 6:13:06 PM dfavreau (Yes) 1. Is the basis of {  claim a Decree,

ense, Permit, Applicauon or Posted Notice?

{No) 2. Does any evidence indicate a five year

period of continuous nonuse occurred that could

result in recommending forfeiture or partial

forfeiture?

(Yes) 5. Does this right have any combined use

limits with other rights?

(No) 6. Is an additional remark and/or condition

required?

(Yes) 7. Would you like to view the

recommended right?

(Yes) 8. Is this a split or combined right?

(No) 9. Do you have documents you would like to

attach or link to the file?

(Yes) 10. Wouid you like to set the verification

date?

****  Supply Bank:




***CONFIDENTIAL*** ATTORNEY COMMUNICATION * * *

To:

From:

Re:

Date:

Jan Shurte RECEIVED
J. Andrew Helmlinger ' 0CT 0 2 1996
Claim 67-02169 ESTERN RO

October 1, 1996

MEMORANDUM

Issue Presented

1. Whether IDWR should review a claim as licensed or decreed when the
right was originally licensed and subsequently decreed in a supplemental
adjudication?

Brief Answer

1. IDWR should review the claim as a decree when the right was the subject
of an otherwise valid adjudication and decree and if the claimant was a
party to or otherwise was bound by the decree.

Facts

On May 11, 1918 the Seventh Judicial District Court for the State of Idaho issued

a decree in the water right adjudication Muir v. Allison. The Idaho State Supreme

Court reversed and remanded a portion of the decree, which the District Court

amended in conformity with the Supreme Court ruling. The resulting decree is now in

full force and effect.

Because of changing crop patterns and growing conveyance losses, Weiser

Irrigation District (Weiser) applied for a permit to appropriate 120 cfs in addition to the




water right the district owned under the Muir decree (Weiser River decree). Weiser
received a permit for the appropriation of 120 cfs with a priority date of December 18,
1936. Weiser received a license and certificate for water right No. 18429 on January
23, 1939, which stated the same rate and priority as the permit. Weiser filed an
adjudication of this supplemental right, and on May 16, 1939 obtained by default a
decree for a water right of 120 cfs with a priority date of Dec  "er 18, 1936,
appurtenant to the lands described in the license and certificate.

IV. Discussion

1. Whether IDWR should review a claim as licensed or decreed when the
right was originally licensed and subsequently decreed in a supplemental adjudication?

If the claimant was a party to, or is otherwise bound by a decree, IDWR should
review the claim as a decree when the right was the subject of an otherwise valid
adjudication and decree. As stated in the IDWR CLAIM INVESTIGATION MANUAL 22, "If
the water right was determined in [a subsequent decree], then the owner at the time of
the adjudication was clearly a party to the adjudication and the claimant is bound by
the decree. The basis of the claim should be changed to decree, and the claim should be
reviewed as a claim based on the decree."

Once the claimant is established to have been a party or to have been bound to a
decree, the claim should be reviewed a decreed right claim.

You may also wish to review the discussion of res judicata in the IDWR CLAIM
INVESTIGATION MANUAL.

VI. Conclusion
IDWR should review as a decreed claim any claim that was originally licensed

and the subject of a subsequent decree. This right was licensed in January, 1939, and



decreed in May, 1939. Therefore, IDWR should review this claim as a decreed right

claim.
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Hateyr =~ Vriot No., 41 of tha

Btate or Ldaho, ARot! 237277
(-4

Defﬁndﬂnto

a Wotaml FPsbed
WEELBER IRARXGA' | DIBTRYOT, - :
a public corporation, ROOR ORIGINAL 16 36 — Decees

Plaintifs, ! fom Moy
c o
ve. ; REGREE
’ ’ {dory)

I. G, WOOD, Wat: ter of ' # }'727/ A?oy, .

{

{

This oause cams on regularly for hearing before the oourt in open

oourt &t the hour of ten o'elook in the forencon of this datc.

P &Wgtmg?ef{:d 1in ?i::on of f:lt; n;“doulter, 1ta attomoy of

rpqox:d, " Defendant appeared | nelther in B‘Grﬁ”ﬁo”r”bf"att*or-mwmm

thg following proceedings wers had:

X appamns from the records and files in thls actton thak dwe
prooou in this aotion was had upon defendant T. 0. Wood, as 'afm&
laster of Water Diotriot No. 41 of the Atate of Idaho, within lgeh-
ington Qounty, Idaho, on the 20th day of Karoch, 1939, and that tine
for answer has long since expired and that the defendant has not .
angwered or otherwise appeared, on ngotlon of Ed. R. Qoulter, attorney
for the pla.’tntitf,' the default of the defendant T. 0. Wood, Watey

Master of Water Distriot No. 41 of the State of Xdaho, is hereby en-

taxfea..

3 »
And 1t further sppearing from the recorda and files that _th‘wpla!_nuﬂ'

dﬁi dauss to be published- in the Welseyr Amerigan, a weokly nawspa.r o
of general cirpulation publa,ahed in Waahi.ngton Gounty, ma.ho. 111
three weekly issues of said paper baginnmg with the 1esu9 of lhroh 23,/!

C g
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1939, and emung with the lesue of Apri%..liﬁ, 1939, ‘of a notice contal
ing the tﬁ.ﬂ.: 0s 8ald oourt and sause, the Ziame of the stream of wate
in whioh plaintiff olaimg an interest, date of priority of claim and
éhort titls consisting of the name of the rirat plalntiff and the m
de}'egldant of the decree heretofors ‘antersd in the Distrioct Oourt o:g ‘

Beventh Judiolal Distrigt of the State of Xdaho, in and fop the founf

of Washington, edjudivating the waters of Weiger River and fAixing the
permansnt rlghtal in esid gtreamj that sald notice wae in the form pxc
vidsa for and contained all of the statements required under the pro-
vlsiong of HSegtion 41-1308 X ¢ A. .

And 1t further asppearing that there has been no appearance in aaid

astion of anyone protesting the matters and things set forth in the
'OOmpla.l.nt of plaintiff, on motion of Ed. R. Uoulver, attorney for the

‘ plaintifs, the default of eIl waver users of Water Bimtriot No, 43.
! of the State of Idaho, and of all people elatming rights admrsa %0 t
righte of plaintiff as set forth in seaid notice and appllca.uon, ‘are

: ,‘ﬁ%waﬁae.vww ab’ Ontjré S VR DR TIS ot hAAPTH AN e LSBT o B -"~~"-'\"\“ e "’“W"“‘*m&‘!‘!“"-‘-‘? )

Zhersupon the hearing was had of sald peti.t:.bn. Witnespges were mvor,'p
and examined on Wehalf of the plaintiff and the taking of evidence wa

¢losed and the Yuuse was aubmittaa to tﬁe court for deoision,

After due deliberation therson by the oourt the oourt doth find, adju
and deorse as followst ' -
That during all the timed mgnnonéa in szid gompleint plaintifs was
and 6t11l is a publis sarporation organized under the irrigation
distriot 7-s of the Btate of JXdaho, and situsted, .,.ng and being

. Wholly within Weshington Qounsy, Xaaho. o | |

II.

™ T qa. } N T aa d. aua_ .

g, Al nes W



dlstriot embz- 7 all the trrigable land{( i Washington and’ Adams
Qounties, Xdaho. . o T

POOROR\G\NA X, SR
That heretofors an agtion was instituted in the Diatri?t Qdurt Of th

Beventh Judiolial Distrigt of the Btate of Idaho, in and ror ‘.;ha Goun'
ot Waahington, by R. T, Muir et al, plaintiff, v. ﬂnnm ﬁ'-':. "; 100,
al, defendant, for the ad.,}udica.tj.on of the waters of Welger m.ver ant

1t tributaries; thereih such proceedings weie had that the causo- wat
tried and finally on the // _ day of Ao 7 . 19.4& a final

deoree was duly entered in said osuse vmerein the waters. of Weiae:'

River were adjudicated; that appeal wae taken from sald degies to the
Bupreme Court and opinion was handed down by the Buprene aéﬁrt-xﬁv'are
ing seld deoree of the lower gourt in part and Bustunins 11‘. in 6‘ﬁhar
| parts, and, t:hareaﬂer a supplemental deoree waas rondered. m Qlo Rl.lo

triot Oourt in ‘eonformity with the remitter of the WP”“*,J
8eid decree, as gorrecoted, is now in full forge and mﬁﬁ' ‘mn hﬂﬂ

never 'becm .annulle or spt asidm, ana Mtwm&%gé i8e

memwu ARy A B0l 4y Hch N nwvwd.hm\p 2t

- 88id dsoree and the tindings of faot and oonolusiona of law upon whu}
it 18 based as being. blnd.ing upon it and its righte.
IY.

- That by eaid deorse aforesatd, the duty of water was ﬂxed:a% five-
eighths (5/8) inoh to the aore with a high duty of water 'dui'irig perio
of soarcity of three-eighths (3/8) inoh to the aore. |

Y.
That under aa;d deorse adjudioating the waters ‘of Welaer mﬁr there

. wag ad juddcated to the plaintiff Weiser Xrrigation Distriot and the

lands theraunder, the following amounts of water, to—ﬂt;




CTmam e L L e mee e P, B - - S

Dated ana amo T )y of priorities awaraed W The weyser migntion Dis-
of . Nelset Bl.rora Vi,

t in the decree adjudicating %he wate:o

A

*
H
-
‘.
°
.
.

Date of Priority Mounﬁbg[ 'ths Mount’ 8/81‘»!15

No. 1 8-1-48 100 mnhoﬂ 60 Mguhes

No. 27 5~29-83 1so0 * '

; No. 43 5-1-8% 260 * . "
No. 47 b-1-a8 250 Mo L
No. 62 5-1-89 | 300 . ¥ lgo ' #
No. 67 B-1-00 200 ¥ g0 *
No. 63 B~2=01 200 .° 20
No. 66 B=1-92 . 160 " g0. o
No. 69 8-1-93 200 120 ¥
No. 71 0-1-94 150 ° 90 *
No. 76 6-1-95 160 ¢ 9 ¢
No., 79 8-1.86 o * .80 ¢
No, 81 B=1-0% o ¢ 80 "
No. 82 8~1..98 250 " so *
No. 103 5-1-04 %gg n éé'% o

VI.

That all of the lands embraced in the weiset-‘XMthtéﬁﬂ'_mﬁipﬂ
are within Water Distriet No. 41, of which the deﬁnmv'!:’-:‘d;,-woéd
is the water master, and all of eaid lands redeive the diredt -'nama:'

Fm—m.-,m st o £10W-1rrigation.Lron the . watera of Weiger Riyer, mamm 08-

S iz,

L

That since the rsnaition of gald desres 8o adaudj.ontlhg the waters o:
Weiger River, as aforesaid, & great change has Yome over the rarm.ns

practices in the Weiser Irrigation Districtj that when said deorae 8¢
adjudicating the waters of Weiser River was renderod, hay and grain
wers the principal orops ralsed upon the lands of Weiser Irrigation

Pistrict and the quantity of five-eighths (5/8) inmer “- *-- -——
low duty and thras-elghthe (a/a) inch high quty was
raising or 6aid orops. |

That espeolally J.n late yeara tm raiaing or hay and

within Weiger Irx‘igatlon m.st’rint has oeaaod %o be t.... pmmgva ve
su'bstanua.ny large portion of the orops. raiaed on ssid lands: that

at the prosert %mo the 1 g +*ho ° wgoet oropa ra a




said lands a.re«—”'gar baota emd late potat('*a. '.l'hat these 01‘01’5 re-

JQOR OR\G!!‘PL 4 large amount of water late in the aeaaon, ao that a.t the
present time sald lands pequire a great denl- mors wuter thinw?ndor the
‘ fodo o N
conditiong ae they existed at the time gaid’ dooﬁma s no ﬂ‘hdorad.

. That sinoce the rendition of gaid decrse and at the preaant mo ﬂhe
5 Weiger Irrigation Digtrict is supprlying. u'mgation uter tor some 8,00

moxre acres of land than were being irrigated by the wovks of sal d

irrigation dletrict at the time gald deorse was rendered.

That in the deorse adjudicating the waters of the Weiger River no
provision is made to take care or'd.u;oh loeses incidental to transpor-
tation of water between the point where the water is taken from the

‘ Weiger River and the point where the same 18 applied Wpon: th,b 1and.a.

i ~ That the ocanal system supplying the lends within the. woiueralrrigatior
Pistriot with irrigation water is some fifty miles in Jongttiy for many
miles the ditch 18 all of eide hill oonstruotion and the. dl'boh loueﬁ

B TS W0 AN S e oI DI e AN RNANER MU R SR WA NG S S DT L S 0w 2L Sy 1l e o
4 1:1 ﬁze

will average in excess of 26% of the amount of
canal at the point.yhere same is taken out of the Woiser er, with

the result that the amount of water adjudioated to the lands in the
Weiser Irrigation Distriot under the deoree does not eupply o tho
lands for aotusl use thereon the quantity of vater to whioh sald landr

are sntitled under the duty water as fixed by tho decrse,

That on or ghout the 18th day of December, 1938, Weiser

Dietrioct made applloation No. 2568:5 before the dommissioner of Reolame

tlon of the State of Id‘“), Lor 120 sevor ” feet of « Ser of w« 2

RJ.var for the 1rrlgatlon of the gatd lands within’ ana m.tmox@ the

Mt L

woi.sar Irrigation Dlsmm: ¥hich were then bems Lmsatcd 'W and out

e e L LT ITRVEPY N n».,,_.,.n.amm“l'-
.

B aaumbl POy = S .-.-v- .




- of the worke of«*he Weiser Irrigation Diﬁfgkot; that on aald applica-
A 'tion thera 1aaued from the offigs of the. Oummissioner of neﬁlamation
of the 8tate ot Idaha permit No. 18429 auﬁhorizins ﬁhe divaraipn of
< 120 sepond fest of watar from Weiaer Rlvar 1ith the date of: priority
of . Deoember 18, 1956; that thereafter such acts and things were done
.Y - and prooeedinga had go that onlthe 23rd day o: Jhnuary, 1aas, water
1i0ense and ocertificate of water right No. 10&29 with a priority of
December 18, 1936, for 120 second feet of the waters of Weigor River
vas issued to the ¥Wiisger Irrigation District and R the L,)igat;oq

of the lands in said license and ocertificete dbsdvibed,

K
Tha? it requires said additional 120 gecond feet of the watéra of
Welaser River, in addlfion to the water adJuaioated aqd'awar@ad to the
lands within Weiser frrigation Platrict by the deoree adjndioat{ng'
the waters of Weiser River in order to supply said lands wi?h auple
and ‘suffiecient water sach irrigation season for ﬁha'irrigdfidn of
M A8 < and ‘An-onderwto«eupply -asid. -J.ands' with. the. quanfmmnm#ﬁn,u 3
awvarded to the dlstriot and fixed by the deorese rixing and establiahi
the duty of water.

XX.

That said complaint was brought under and by virfue of the authority
of, and provisions contained in, Section 41-1308, X. d. A, and for
the purpose of having adjudicated to the Woisbr xrrigation bistriot
to gupply with irrigation water the lands descrided tn said license
and water oertiricate No., 18428, being the water not covered by and
inoluded in the waters adjudioated in the deeree adjudioating the

wateras of Welser River.

It 18 turther ordersd, adjudged and deoreed fhaf'hgraﬁy thers 418 ad-
judioated and awarded to the plaintiff for the irrigation of the land
in plaintiff irrigation diatriot a supplemental water right from the




T,
r !

for. 120 geconda rée‘; of the waters of \'1'61'8912: River underana hy jirtx
of the water lisense and cartiricate of water righﬁ ﬂo. 19429 whigh

dasued from the arrice of the Commisaioner br Reolamation of the
Btate of Idsho on the 2314 day of Jé.nuanz", 1989.'

. Done in open court this the 41 day of May, 1839,

Q.. BYTY?
B8N0 P
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MEMORANDUM
TO: File
FROM: Monica Van Bussum
DATE: December 2, 2005
RE: SRBA claim 67-10319 set to disallow

In my review of the 1941 WID contract with Annie Kelley, | have spoken at
length with Danielle Favreau because several WID contracts from this time
mention license 67-2169. Vaughn Kelley claimed part of license 67-2169; his
lit was numbered 67-2169C. Danielle indicated to me she plans to
recommend 67-2169C at 1 inch to the acre and with a priority date of 1936.

67-10319 claims the exact acreage as 67-2169C. Because 67-2169C will be
recommended on this property, | am setting 67-10319 as disallowed.
Recommending 67-2169C will better preserve an existing water right and
support an existing contract. Also, in Mr. Kelley’s favor, 67-2169C has a better
priority date that has already been established.






» ®

Weiser Irrigation District
P.O. Box 591

Weiser, Idaho 83672
208-414-1792

fax 208-414-1794

October 24, 2002

. =D
Lori Graves
Sr. Water Resource Agent 0CT = "2
2735 Airport Way WATE Es
Boise, Idaho 83705-5082 | WES N

Re: V Kelly Claim A67002169C
Dear Lori:

During the early 1940's the Weiser Irrigation District thought they had extra water. They entered
into several contracts outside the District to provide water. Enclosed is an agreement with Annie
Kelley. She purchased both Crane Creek storage water (#62230) and 50 inches of water from the
Irrigation District’s 120 cfs under licence No. 18429. Since then her son Vaughn has expanded
the right to irngate about 57 -~ 77~ %~~ ~le~ fled a claim on water delivered through our
canal. We object to his cle r years he has been paying $12.00 for the water.
I am including a copy of our mecuiauon wiw wau, Green, Smith, Bakers Brothers and Institute
Canal Co. under case CV98-00496.

y yours,

rards

Enc.
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ROBERT W. TALBOY )
ELLSWORTH, KALLAS & TALBOY, P.L.L.C.
Attorneys at Law
2402 W. Jefferson Street
Boise, Idaho 83702
Telephone: (208) 336-1843
Idaho State Bar No. 3603
Fax: -(208) 345-8945

RANDALL C. FREDRICKS
Attorney at Law

P. O, Box 2835 .
Boise, Idaho 83701-2835
Telephone: 208-384-5144
Idaho State Bar No. 989
FAX: 208-433-8976

ATTORNEYS FOR PLAINTIFES AND THIRD-PARTY DEFENDANTS KERNER

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

VAUGHN W, KELLEY, an individual; )
HENRY P. GREEN and ANN C. GREEN, )
husband & wife; SMITH LAND & )
LIVESTOCK CQ., an Idaho corporation; ) Civil No, Cv98-00496

LON BAKER 8 JACK BAKER, )
dba BAKER BROTHERS, an Idaho )
general partnership; and INSTITUTE )
CANAL COMPANY, an Idaho Corporation %

Plaintiffs, ' ) MEDIATION -

) STIPULATION

) AND CONSENT

Vs. ) TO JUDGMENT
%
WEISER IRRIGATION DISTRICT, g
Defendant. )

WEISER WATER MEDIATION STIPULATION AND CONSENT TO JUDGMENT, P. 1
96008-01 Q8/05/99
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WEISER JRRIGATION DISTRICT,

Third-Party Plaintiff,

VS.

MILTON KERNER and LOLA KERNER,
husband and wife, BRUCE KERNER and
JULIE KERNER, husband and wife,
ROBERT A. SHIRTS and RONALD W,
‘SHIRTS dba SHIRTS BROTHERS,

~ Third-Party Defendants

L./vVVV s St e o S M M S S N

Come now, Robert W. Talboy of ELLSWORTH, KALLAS & TALBOY, P.L.L.C

| and Randall C. Fredricks, Attomey-at-Law, attorneys for the Plaintiffs; and
Third Party Defendant Milton Kerner and Lolé Kerner, husband and wifé, and

Bruce Kerner and Julie Kerner, husband and wife; and Lary W, wélker of Lary

C. Walker Law Office, attorney fdr Defendant Weiser Irrigation District.

- WHEREAS Stephen W. Drescher, District Judge under 1.R.C.P. 16(2)(6)
ordered that the parties mediate certain issues for which District Judge Dennis

E. Goff was appointed as rediator; and

WHEREAS the parties were present at the mediation session held on
“July 20, 1999 In compliance with the order of Stephen W. Drescher which

mediation resulted in an agreed compromise settlement;

NOW THEREFORE it is stipulated and agreed as follows:

WEISER WATER MEDIATION STIPYLATION AND CONSENT TO JUDGMENT, P. 2
96008-01 08/05/99




Aug-05-99 01:12pP

. ‘ P.04

1. It is acknowledged by the parties hereto that any water rights
N A

claimed or owned by the parties are subject to the pending Snake River

Adjudication Proceeding. Once such rights have been finally determined in the

. Snake River Adjudication Proceeding that this agreement be amended to

_Wewith.

2. That the basic Issue for mediation was to determine a reasonable |
fee to be paid to the Welser Irrigation District for the Wf the

Plaintiffs' and Third Party Defendant Kerners' private mmby the Welser

Irrigation District in the District's canal known as the Galloway Canai., Crwe &

(=

3.  The mediation officer Judge Dennis €. Goff made a determination
that the formula set out hereafter would in his opinion result in a reasonable

fee for the transportation of Plaintiffs' and Third Party Defendant's water in the

S, e

Galloway Canal.

. 4.  That the parties accepted the finding of the mediation officer and
agreed that the formula to be utilized by the Weiser Irrigation District for
calculation of the transportation charges to be pald by the individual Plaintiffs.

and Third Party Defendant Kemner shali be as follows:

a. From the total net annual expenses of the Weisert Irrigation

WEISER WATER MEDIATION STIPULATION AND CONSENT TO JUDGMENT, P. 3
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District (after deduction of any reimbursements and credits) that the following'
expenses be deducted In order to determine the approximate cost of the
| maintenance of the Galloway Canhal; (1) all Crane Creek Reservolr costs paid
by the Weiser Irrigation District; (2) all utility expenses; (3) all expenses
related to any laterals maintained by the District and for the year 1999 pnly
deduct $2,600.00 of attorney fees. -

b. Multiply the figure obtained above by sixteen percent (16%)
'represenilng the approximate volume of the Galloway Canal utilized by the
said Piainflffs and Third Party Defendant as a group. | 600 incﬁg 000 -

)

¢, Multiply the figure obtained above by 44% representing the
peréentage of thé length of fhe canal (11/25ths) utllized by the Plaintiffs and
Third Party Defendant as a group (11 miles being the Institute Canal diversion

0 point). NOTE: In order to take into consideration any seepage or evaporation

%"’ losses the assumption was made that the entire volume of water being éarried

(y; for the Plaintiffs and Third Party Defendant was beim-; transported the enm%
\0/ mile proxjmately 4 ‘ :

.
o=V

gtal would

v SARKOmY) [}

first five (5) miles of the Gallowax Canai.

d. The figure obtained above (being the total cost for
transportation of the Plaintiffs' and Third Party Defendant's water to the

Institute Canal diversion point) would be divided by the total amount of

WEISER WATER MEDIATION STIPULATION AND CONSENT TO JUDGMENT, P, 4
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miner's inches of water be'mg catried on the Plaintiffs and Third Party

Defendant's behalf to determine the amount to be paid by each said party ona

miner’s inch basis.

5. Based on the above formula the agreed transportation charge to be
~ paid per miner’s inch for the year 1999 based on the net 1998 District

expenses is the foilowing:

a. Net total expenses for the yéar 1998 = $136,230.00
~ (taking into account $9,916.00 reimbursement).
Less: Crane Creek  $2,745.00
Attorney fee $2,600.00
Utility Charge $7,959.00

Laterals $ 0.00
Total deduction = 13.304:00
Total $122,926.00
b.  $122,926.00 times 16% = % 19,668.16
c.  $19,668.16 times 44% = $ 8,653.99

d. $ 8,653.99 divided by 1470.6 = 4 5.88

(rounded to $6.00)

EEEEREEE )

WEISER WATER MEDIATION STIPULATION AND CONSENT TO JUDGMENT, P. 5
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For the year 1999 the Plaintiffs and Third Party Defendant shall pay the

sum of $6.00 per miner's inch based on the 1998 expenses as set out above,

The following is the agreed diversion rate and transportation charge for

the year 1999 for each Plaintiff and the Third Party Defendant Kerner:

Plaintiff Kelley 50 minetr’s inches = ¢ 300.00
Plaintiff Green 181 miner's inches = $1,086.00
 plaintiff Smith 188 miner's Inches = $1,128.0§ W
Plaintiff Baker 151.6 miner's inches = $ 909.60
. JV
. < 15777
plaintiff Institute Canat 800 miner's inches = $4,800.00> - W'
Third Party Kerner 100 miner’s inches = % 600.00 |

6  That subsequent years shall be calculated on the same basis with
the year 2000 based on the maintenance expenses for the year 1999 and

annually thereafter.

WEISER WATER MEDIATION STIPULATION AND CONSENT TO JUDGMENT, P, &
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7. That any claim by the Welser Irigation District for prior

transportation charges be waived.

8.  Itis further acknowledged by the parties that the Weiser Irrigation
District, through its designated water master, has the legal duty to measure
the water being delivered to each party according to each party's pro rate

~ share as set out in paragraph 5 above.

In order to do so, the Weiser IrriQatlon District by law retains control
D

over the diversion points of each ‘.’aﬂ and has previously required gates/weirs

to be Instalied in order to render possible and practicable 3 measurement of

the quantity of water being delivered. The parties agree that any such devices

not already instalied shall be installed during the off-irrigation season as soon

~ as possible and .?.hall be Installed in conformlt;,« with NRCS (Natural Resources

Conservation Service) standards, Regarding any pumps being utilized by the

parties, the Weiser Irrigation District will contact each party and determine the

most reasonable and practical method of measuring the water so being

diverted, which may require,’at the yser’s expense, the installation of an in-

line measuring device meeting NRCS standards.

The parties further acknowledge that under Idaho law once the District
water master has elther set or shut any diversion device, no party can change

same without the previous permission of the said water master. The District

WEISER WATER MEDIATION STIPULATION AND CONSENT TO JUDGMENT, P. ?
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does reserve the right to require locking devices to be installed on such

diversion works if deemed necessary.

The Welser Irrigation District by law is required to deliver the requested
water to each party upon proper demand being made by each party. In this

regard, at such time as each party may want to begin the irrigation of their

lands, they

| the istrict, which
will then take steps to comply with such order. The procedure for doing so will _
be determined by the District. The same procedure shall be utilized when each

party wants to shut off the delivery of irrigation water or to shut one gate and

open another,

In regards to any Crane Creek storage water, the same procedure will

take place as has been done in the past, with each party to first notify the i r
Crane Creek Reservolr manager of the amount of storage water being ordered, J
with the Crane Creek manager then notifyin r master of su

Orib'

No part of this Stipulation or Order shall require the District to furnish
. ﬂ any water other than water and water rights owned or claimed by the contract

# ‘ users as may be finally determined In the pending Snake River Adjudication
.Q Proceeding. "

)
S

WEISER WATER MEDIATION STIPULATION AND CONSENT TQ JUDGMENT, P, 8
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9.  That the Weiser Irrigation District will contihue to provide sufficient
carrying capaclty In the Galloway Canal to provide the rate of diversion as set

out above for the non-district parties.

10. That Plaintiff Institute Canal Co. shall forthwith present said
agre nent to their members for approval acknowledging that same has been

“approved by said Plaintif's Board of Directors.

11. That Judgment be entered in accordance with this stipulation with

each party paying their own attorney fees and costs.

Dated this day of July, 1999.
APPROVED: |

ATTORNEYS FOR PLAINTIFFS AND
THIRD PARTY DEFENDANTS KERNER
ELLSWORTH, KALLAS & '
TALBOY, P.L.L.C,

Robert W, Talboy Of the Firm Date

Randall C. Fredricks Date
Attorney at Law

APPROVED:
.ATTORNEY FOR DEFENDANT

tary C. Walker ' Date

WEISER WATER MEDIATION STIPULATION AND CONSENT TO JUODGMENT, P. 9
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WATER RESOURCES
( WESTERN REGION
. IN THE DISTRICT COURT OF TI FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND F( THE COUNTY OF TWIN FALLS

IN RE THE GENZRAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 39576

Ident. Number: A67-02169C
Date Received: 9/26/1989
Receipt Mo: _< 524
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Nanme: VAUGHN W KELLEY 208-549-2317
Address: PO BOX 413
WEISER ID 83672-0
2. Date of Priority: DEC 18, 1936

3. Source: WEISER RIVER Trib. to: SNAKE RIVER

4, Point of Diversion:

( Township Range Section 1/4 of 1/4 of 1/4 Lot County
11K 04w 35 SE NE NE WASRINGTON
5. Description of diverting works:
CANAL WITH FLOOD IRRIGATION.
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/15 11/1% 1.140 -
7. Total Quantity Appropriated is:
1.140 C.F.S. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.
9. Non-irrigation uses:
10. Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
10N 04w 1] NE NW IRR 10,0
: NW NW IRR 2.0
SW NW IRR 29.0
SE NW IRR 16.0
\ .

A67-02169C Page

=2

Date: 09/20/%6

nl}:\.n"i'\.«'r'LME

0CT 25 1938




\

10. Place of Use: Continued

Township Range Saction 1/4 of 1/4 Lot Use Acres
Saction Acras §7.0
Total Acres 57.0

11l. Place of use in counties: WASHINGTON

12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
A67-00615, AG67-10316 & AG7-10319.

14. Renmarks:

b

Basis of Claim: DECREED
Water Right Number: 18429
' Case Number:

- Court H

Decree date: [ /

Decree Plaintiff vs Decree Defendanct
16. Signature(s)
(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snhake River
Basin Adjudication.™ (b.) I/We do do not wish to recaive and pay
a small annual fee for monthly copies of the docket sheet.

Nunber of attachments: _

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): V%@ %@4 Date: 7?“‘25 78

Date:

A67-02169C Page 2 Date: 09/20/96
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State of Idaho

)
~ ) SS.
County of Qze 44“,’25 )

J
Subscribed and sworn (or affirmed) before me this 2J < day

oSt 15 34 .Azﬁcﬁzﬁ_éf‘é—-——
-Notary blic
Seal \ .
- Residing at

My Commission Expires _ § . /. 20

A67-02169C Page 3 Date: 09/20/96
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