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WATER RESQURCES 04 99
Jepartment of Water Resources
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TH§°"§MBeOEFnIDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS
IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A61-07189
Date Received: 10/ 3/1989
Receipt No: $009570
Received By: gee—
AMENDED NOTICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
1. Name: MAGIC WEST INC 208-436-3126
Address: PO BOX 475
RUPERT ID 83350
2. Date of Priority: JUL 10, 1974
3. Source: GROUNDWATER Trib. to:
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
058 10E 29 SW SE ELMORE
5. Description of diverting works:
WELL & PUMP.
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
INDUSTRIAL 01/01 12/31 0.670
7. Total Quantity Appropriated is:
0.670 C.F.S. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annun.
9. Non-irrigation uses:
I/PROCESSING POTATOES.
10. Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
058 10E 29 SW SE INDUST
11. Place of use in counties: ELMORE
A61-07189 Page 1 Date: 03/31/97



12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
A61-02248B

14. Remarks:
AMENDED 3/31/97 SCC.

15. Basis of Claim: PERMIT

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River

Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Organizations:

I do solemnly swear or affirm that I am FPresident of
Title
Magic West, Inc. , that I have signed the foregoing
Organization .
document in the space below as President — of
) Title /
Magic West, Inc. and that the statements coptaiﬁed in the
Organization ‘?> , ;i
foregoing document are true and correct. WGy A T e

Sigﬂa%ﬁre of Authorized Agent

President; Magic West, Inc.
Title and Organization

April 3, 1997

Date
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State of Idaho )
) Ss.
County of Minidoka )

3rd day

<

Subscribed and sworn (or affirmed) before me this

of April 19 97
Notary Public
Seal
Residing at Burley, Idaho
My Commission Expires 6/14/99

17. Potice of Appearance:
Ncitice is hereby given that I, NORMAN M SEMANKO will be
. Print Name
acting as attorney at law on behalf of the claimant signing above, and that
all notices required by law to be mailed by the director to the claimant
signing above sshould be mailed to me at the address listed below.

Signature 4 — /;7 Q:L"
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Number: A61-07189
foiig\df pt Date Received: 9/29,/1989
g SE Receipt No: ﬁﬁQﬁ 510

Received By: /)
vop RE701TEDS NOTICE OF CLAIM TO A WATER RIGHT
atment of Wasst F0 0 ACQUIRED UNDER STATE LAW
ep tern Reg\ona\ U
1. Name: MAGIC WEST, INC._ ) 208-436-3126
Address: P.O. BOX 475
RUPERT, ID 83350 HE@EUWE .
2. Date of Priority: JuL 10, 1974
0CT 3 1989
3. Source: GROUNDWATER Trib. to:
Deperiment of Resoure
4. Point of Diversion: msﬂ!ﬁ!ﬂ\ R?:gm N
Township Range Section 1/4 of 1/4 of 1/4 Lot County
05s 10E 29 SE SE ELMORE
5. Description of diverting works:
WELL & PUMP.
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
INDUSTRIAL 08/15 07/01 0.670
7. Total Quantity Appropriated is:
0.670 C.F.5. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.
9. Non-irrigation uses:
I/PROCESSING POTATOES.
10. Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
05s 10E 29 SE SE INDUST
11. Place of use in counties: ELMORE
A61-07189 Page 1 Date: 09/29/89
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12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
NONE

14. Remarks:

15. Basis of Claim: PERMIT

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River

Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Organizations:

I do solemnly swear or affirm that I am Zﬁéﬁ}céajz of
Title
Y T , that I have signed the foregoing

Organization .
document in the space below as /euuqlakjl . of
TiXle
éﬁ%ﬂ;zéiﬂégﬁ 25;:, and that the stagegment tained in the
OrganiZation ﬁz?%)/f
4 ¢

foregoing document are true and correct. L

Sigwature 6f Authorized Agent

Oedobat 2. /949
Date

State of Idaho )

) SS.
County of ﬂ,'“&é )

Subscribed and sworn (or affirmed) before me this zg day

of pedobet 19 37 _Z/r_A_ZQﬁg_i
Notary Public

Seal
Residing at Aauf. Tohho
’ Cd

My Commission Expires /éé Zéf /fy?/
A61-07189 Page 2 Date: /29/
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February 4, 1999 Twin Falls, Idahe
Today's News ]

Over water ruling ... Magic West threatens
to move out 180 jobs out of Glenns Ferry
plant

Nation | World | Sport i
o Jim:.lw t By Pat Marcantonio

Times- i
Links To imes-News writer
LW Other US. GLENNS FERRY - Glenns Ferry's largest

g?&’:;ere employer is considering moving out its major
samaient -~ potato-processing production and 180 jobs, in
: the wake of a state water ruling that put a
squeeze on its water use.

Magic West Inc. said a Jan. 22 ruling by the
Idaho Department of Water Resources gives it
only enough water for two months of
production instead of year-round work.

The department said Magic West must stop
using water greater than what's allowed in its
license, and said the company has a history of
using more water than it's allowed.

In October 1990, the department issued Magic
-1 West a water-right license to use 12.9 acre-feet
of groundwater per year, the state order said.
In May 1997, Magic West petitioned the
department to adjust its license. Under a 1974
water permit, the company said it had
"beneficially" used more than the 12.9 acre-
feet. Magic West requested changing its license
to reflect the higher amount used, or removing
the limit entirely.

Two residents protested the request.

After a December 1998 hearing, the
department ordered the following:

http://www.magicvalley.com/todaystn/news1.shtml
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» Adjusting the plant's license to 58 acre-feet of
water annually? The amount was calculated
partly on information about the volume of
water coming from the city and discharged
from the plant to its wastewater farm.

* The plant must stop using more than the 58
acre-feet.

* The company must measure how much
groundwater it diverts-and report it to the
department until the department determines the
company is complying.

Magic West records and witness testimony
showed the plant consistently violated its
license limit on water diversion, the department
said.

But the company said the state issued a license
for an inadequate supply to run the plant even
though the plant had operated for 15 years.

Magic West is delaying of a $1.5 million
expansion plan while it considers.closing or
moving;its-frozen production line; which uses
the most water and employs the most people,
the company said. Its sister company, Magic
Valley Foods, a dehydration plant in Rupert, is
one site where the production might go.

Between 30 to 35 people might be kept at the
Glenns Ferry plant to run dehydration drum-
dryers, the company said.

The company could apply for a permit for
additional water use, evaluate buying more
water rights, or use city water for 10 months.
This supply has been limited, especially during
summer months.

"We're going to do everything we can do to
relieve the problem to get them to stay here,"
Glenns Ferry Mayor Glen Thompson said. "In
a small town, 180 jobs is a lot."

But at this point the city supply can't help the
company year-round, he said.

http://www.magicvalley.com/todaystn/news1.shtml
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The department realizes the amount of water
allowed in the order doesn't meet all the plant's
needs, and it's offering technical help to Magic
West, said department spokesman Dick Larsen
in Boise. At the same time, the department
must protect existing water users.

Magic West has 14 days to ask the department
to reconsider.

The water ruling pleased Glenns Ferry
residents Ed Potucek and Robert K. Hall, who
protested Magic West's request.

Potucek said an artesian well at his ranch near
Magic West used to flow at 250 gallons a
minute and 103 degrees and supplied irrigation,
livestock and domestic water.

"Over the course of the years we gradually
kept losing our water," he said.

When the plant operated his well pressure
decreased. Two years ago, the well quit
completely, he said.

If the ruling doesn't reverse problems with his
well, Polucek said he might pull his 1947
senior right on the plant.

The plant is a big employer, but there also is
protection of individual water rights to
consider, he said.

Hall said the ruling shows everyone in Idaho
must abide by their water license. If that
doesn't happen, Idaho is in big trouble.

“I'm really concerned about losing my well,"
said Hall, whose home artesian well has
declined over the years.

Times-News staff writer Pat Marcantonio can
be reached at 733-0931, Ext. 242.

About Magic West

* Started in 1974

http://www.magicvalley. com/todaystn/news1.shtml 2/4/99



* $12 million investment in area.

* Produces dehydrated potato flakes and frozen
products.

* Employs 250 people. Payroll from 1986 to
1998 totaled $33.8 million.

* Adds $320,000 in property taxes annually and
spends $3 million in Elmore County on goods
and services.

» Owned by the Roger Jones family, which also
owns Rolland Jones Potatoes Inc. and Magic
Valley Foods in Rupert and Carmela Winery in
Glenns Ferry.

Source Magic West Inc.

Back | Top Of Page | Forward
Copyright (c) 1999, Magic Valley Newspaper

http://www.magicvalley.com/todaystn/news1.shtml 2/4/99



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF LICENSE NO. 61-07189 ) ORDER ON PETITION
IN THE NAME OF MAGIC WEST, INC. ) FOR RECONSIDERATION;
) PETITION TO STAY;
) REQUEST FOR HEARING

On January 22, 1999, the Director of the Idaho Department of Water Resources (the
“Department”) issued a Final Order in connection with the above captioned matter. On February
5, 1999, Magic West, Inc. (“Magic West” or “petitioner”) filed a Petition for Reconsideration,
Petition to Stay, and Request for Hearing (collectively, the “Petition”). The Director has
reviewed the Petition and issues this order denying the Petition for Reconsideration, denying the
Petition to Stay, and granting the Request for Hearing on the cease and desist order.

Magic West petitioned for reconsideration requesting that: A. The annual diversion
volume in the Amended License No. 61-07189 be increased above 5 8 acre-feet; and B. The
cease and desist order be removed, modified, or amended.

Al.

The mistake in the annual diversion volume in the Water Right License for
Water Right No. 61-07189 resulted not only from the procedural error of the
Department, but also from the failure of Magic West to review the water
right license in a timely manner and contest any perceived errors within
fifteen days of receiving the water right license as provided under Idaho
Code § 42-1701A(3). In its argument for reconsideration, Magic West fails to
acknowledge its responsibility for ensuring the Department had adequate
information upon which to issue an accurate water right license, or its
responsibility to review the water right license in a timely manner after it was
issued. Although the Department erred by not contacting the plant manager at the
time, Mr. Jack Anderson, when the Department conducted its beneficial use field
examination in 1987, Mr. Anderson had several subsequent opportunities to
provide the Department with information that could have been considered before
or after the license was issued. At the hearing held on December 15, 1997, Mr.
Anderson was again provided the opportunity to provide verifiable information
documenting the extent of beneficial use that occurred during the time period
authorized for development by the permit to appropriate water for Water Right
No. 61-07189.

Magic West has failed to produce verifiable records for the amount of waste
water discharged from its plant to the City of Glenns Ferry sewer system, the

ORDER ON PETITION FOR RECONSIDERATION;
PETITION TO STAY; REQUEST FOR HEARING - Page 1



amount of water in sludge trucked from its plant, and the amount of water
consumed in plant processing, for a consistent annual time period during the
time authorized for development by the permit to appropriate water. In its
argument for reconsideration, Magic West again contends that in determining the
annual volume of water beneficially used during the time period authorized by the
permit to appropriate water, it is unreasonable not to account for waste water
discharged from its plant to the City of Glenns Ferry sewer system, the amount of
water contained in sludge trucked from the plant, and the amount of water
consumed in plant processing. However, Magic West failed to provide data from
one or more consistent annual time periods, during the time authorized for
development by Permit to Appropriate Water No. 61-07189, for all of the
parameters related to use of ground water under the permit; i.e., the amount of
water supplied to Magic West’s plant by the City of Glenns Ferry, the amount of
water contained in incoming potatoes, the amount of water consumed during plant
processing, the amount of waste water discharged to the City of Glenns Ferry
sewer system, the amount of waste water discharged to Magic West’s waste water
farm, and the amount of water contained in sludge hauled from the plant. For the
reasons stated in responses to exceptions numbered 3 and 4 in the Final Order
dated January 22, 1999, it is not appropriate to use data for these parameters
obtained during time periods beyond the time authorized for development by the
permit to appropriate water. Similarly, for the reasons stated in response to
exceptions numbered 5 in the Final Order, it is not appropriate to use data for
waste water discharged to the City of Glenns Ferry sewer system during one year
of the period authorized for development by the permit to appropriate water
together with waste water discharged to the waste water farm during other years
of the development period to estimate water use during the development period.

A3.  The alternate calculation of the annual volume of ground water beneficially
used during the development period as proposed by Magic West is not
supported by verifiable data that show ground water was diverted at a
constant rate of 0.67 cfs each hour Magic West’s plant was operated during
the time period authorized for development by the permit to appropriate
water. In its argument for reconsideration, Magic West contends that use of its
alternate calculation of the volume of ground water diverted and beneficially used
during 1978 results in an estimate of the volume of water beneficially used of
about 260 acre-feet. This calculation is based on the assumption that ground
water was diverted under the permit to appropriate water at a constant rate of 0.67
cfs each hour Magic West’s plant was operated during the time period authorized
for development by the permit. However, Magic West has not provided verifiable
data to support this assumption. For any particular day the plant was operated,
Magic West has not shown that it diverted and used ground water at a constant
rate of 0.67 cfs rather than relying to a greater extent on water supplied to the
plant by the City of Glenns Ferry.

ORDER ON PETITION FOR RECONSIDERATION;
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Bl.  The cease and desist order should not be removed and has no relationship to
Magic West’s diligence or lack of diligence in pursuing alternatives to obtain
adequate water rights for its Glenns Ferry plant. Magic West argues that the
cease and desist order should be stricken or at least modified because Magic West
claims to have been diligent in pursuing alternatives to obtain adequate water
rights for its Glenns Ferry plant. Idaho Code § 42-350(1)(b) allows the Director
to issue a cease and desist order when on the basis of available information after a
license has been issued, “the licensee ... has wilfully or intentionally failed to
comply with any of the conditions in the license, or has wilfully or intentionally
failed to comply with provisions of the law governing the license.” The record in
this matter shows that Magic West wilfully or intentionally failed to comply with
the condition of Water Right License No. 61-07189 limiting the annual volume of
ground water that could be diverted as the license was originally issued or has
been amended. Even if Magic West has been diligent in pursuing alternatives to
obtain adequate water rights for its Glenns Ferry plant, not issuing a cease and
desist order in this instance would imply that Magic West’s failure to comply with
the limitation on annual diversion volume was not intentional or wilfull. This
would not be consistent with the record.

B2. The cease and desist order will not hinder Magic West’s pursuit of its
pending application for permit to appropriate water or other possible
alternative water supplies and is not inconsistent with the procedures
described in various correspondence. Magic West argues that the cease and
desist order should be removed or should not be effective until after a final
decision is made on pending Application for Permit No. 61-07724 or until Magic
West has adequate time to assess its options to secure an alternative water supply.
The cease and desist order has no relationship to Magic West’s pending
application to appropriate water or other water supply alternatives it may pursue.
Consequently, the cease and desist order will not hinder these activities. The
cease and desist order is also not inconsistent with the procedures described in
various correspondence. The cease and desist order essentially has no effect until
the volume of ground water diverted and used at Magic West’s plant reaches the
annual volume limitation specified in the amended license, which Magic West has
calculated to occur no earlier than April 10, 1999. Therefore, actual enforcement
will not occur until the annual volume limitation is reached, which will be several
months following issuance of the Final Order amending the water right license.

B3. A determination of injury is not required prior to issuing a cease and desist
order under § 42-350. Magic West argues that the cease and desist order should
be removed or amended to become effective only after a determination of injury is
made. However, the purpose for the cease and desist order is to ensure that Magic
West complies with the annual volume limitation set forth in Amended Water
Right License No. 61-07189 given that, based on available information, Magic
West has wilfully or intentionally failed to comply with the annual volume

ORDER ON PETITION FOR RECONSIDERATION;
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limitation set forth in the water right license as originally issued or as amended.
By seeking Magic West’s compliance with the condition of the license fixing a
limitation on the annual volume of water diverted and used, injury to other water
rights may be prevented. However, a determination of injury does not have to be
made for the Director to require that Magic West comply with conditions in its
water rights license.

B4.  The Director has the discretion to allow a time schedule for Magic West to
comply with the cease and desist order and will consider a time schedule for
compliance provided Magic West provides a suitable plan for complying
with the annual volume limitation at the hearing scheduled in response to
Magic West’s Request for Hearing. Magic West correctly argues that under
Idaho Code § 42-305(1)(b), the Director has the discretion to allow a time
schedule for Magic West to comply with the cease and desist order. Magic West
is also entitled to an administrative hearing pursuant to Idaho Code § 42-350(4).
Therefore, the Department has scheduled an administrative hearing to be held at
10:00 am, on March 12, 1999, at the Glenns Ferry City Hall, to hear Magic
West’s request that a time schedule be adopted to phase-in Magic West’s
compliance with the amended water right license. The Director will consider
adopting a time schedule for compliance provided Magic West presents a suitable
plan for complying with the annual volume limitation at the March 12 hearing.

In the event Magic West’s Petition for Reconsideration is denied, Magic West petitioned
to stay the cease and desist order on the basis of its claim that the amended license only provides
enough ground water to operate its processing plant for a period of ten (10) weeks, and that
without an alternative source of water, “Magic West’s ability to continue operating the plant is in
serious question.” As stated in B1 and B3 above, the available information shows that Magic
West has wilfully or intentionally failed to comply with the condition of Water Right License
No. 61-07189 limiting the annual volume of ground water that could be diverted as the license
was originally issued or amended. Consequently, there is no appropriate basis to stay the cease
and desist order. '

Magic West also requested an administrative hearing on the cease and desist order. In his
Final Order of January 22, 1999, the Director concluded that the hearing held by the Department
in considering whether to amend Water Right License No. 61-07189 satisfied the substantive due
process requirements of Idaho Code § 42-350 for issuance of a cease and desist order
(Conclusion of Law No. 12). However, since Magic West has requested an administrative
hearing on the cease and desist order within twenty-one (21) days from the date of service of the
Final Order, Magic West’s Request for Hearing will be granted pursuant to Idaho Code § 42-
350(4). The Director acknowledges the cease and desist order may impact a number of persons
and that Magic West may want to have such persons testify at this hearing. However, the
administrative hearing is not for a determination of equity and will be limited to the water right
aspects of the cease and desist order, such as whether compliance with the cease and desist order
can be reasonably and appropriately achieved through a phased plan for compliance.

ORDER ON PETITION FOR RECONSIDERATION;
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ORDER
IT IS THEREFORE, hereby ORDERED as follows:
1. The Petition for Reconsideration filed by Magic West is DENIED.
2. The Petition to Stay the cease and desist order is DENIED.
2. The Request for Hearing is GRANTED. Said hearing will be held at 10:00 am

on Friday, March 12, 1999, at the Glenns Ferry City Hall. Mr. L. Glen Saxton
will preside as hearing officer.

Signed this__ 23° _ dayof  Feloranvs , 1999,

g

REHER
Director

ORDER ON PETITION FOR RECONSIDERATION;
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CERTIFICATE OF MAILING

I do hereby certify that on this the 23" day of February, 1999, the above and foregoing
document, Order on Petition for Reconsideration; Petition for Stay; Request for Hearing
was served upon the following, by placing a copy of the same in the United States Mail, postage
prepaid and properly addressed to the following:

(Certified mail #P-581 145 487)
MAGIC WEST INC

P O BOX 475

RUPERT ID 83350

EDWARD T POTUCEK
ROSEVEAR RD

P O BOX 537

GLENNS FERRY ID 83623

DANIEL V STEENSON
RINGERT CLARK CHARTERED
P O BOX 2773

BOISEID 83701-2773

PERCE HALL EDQ
340 E2"P N
MOUNTAIN HOME ID 83647

(Certified mail #P-581 145 488)
NORMAN SEMANKO

ROSHOLT ROBERTSON & TUCKER
P O BOX 1906

TWIN FALLS ID 83303-1906

ROBERT K HALL
ROUTE 1 BOX 103
GLENNS FERRY ID 83623

'Rit@. Fleck, Administrative Assistant

ORDER ON PETITION FOR RECONSIDERATION;
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ROSHOLT, ROBERTSON & TUCKER
Chartered
ATTORNEYS AT LAW

Twin Falls Office :
JOHN A. ROSHOLT Boise Office
J. EVAN ROBERTSON 142 3rd Ave. North 1221 WEST IDRHO, SUITE 600
JAMES C. TUCKER P.O. BOX 1906 P.O. BOX 2139
GARY D. SLETTE TWIN FALLS, IDAHO 83303-1906 BOISE, IDAHO 83701-2139
JERRY V. JENSEN TELEPHONE (208)734-0700 TELEPHONE (208) 336-0700
BRUCE M. SMITH FAX (208) 736-0041 FAX (208) 344-6034

JOHN K. SIMPSON

NORMAN M. SEMANKO
PATRICK D. MADIGAN
TIMOTHY J. STOVER

RECEIVED
February 3, 1999 FEB 0 3 1999

ATER RESOURGES
WWESTERN REGIOW

Kay Walker, Water Resource Agent

Adjudication Bureau

Idaho Department of Water Resources

Western Region

2735 Airport Way

Boise, ID 83705 HAND DELIVERED

Re: Basin 61 SRBA Recommendations for Magic West, Inc.

Dear Kay:

We appreciate your January 25 response to our Notices of Error
for the preliminary recommendations for SRBA Claim Nos. 61-02248B
and 61-07189.

As we discussed yesterday, there is one remaining issue for
these two claims that we believe needs to be corrected -- the
season of use. Your revised preliminary recommendations include a
season of use for both rights from August 15 through July 1. This
season of use accurately reflects the season of use contained in
Magic West's License No. 61-07189. However, the Glenns Ferry plant
has operated year 'round since at least 1986, before the
commencement of the SRBA. As a result, the accomplished transfer
statute, I.C. Sec. 42-1425, should recognize this change in the
season of use.

You are correct to conclude that the 1987 field examination
conducted by Steve Lester only included 42 weeks in the volume
calculation. This merely reflects the fact that the permit only
authorized a period of use from August 15 through July 1.
Uncontested testimony received at the December 15, 1997
administrative hearing on Magic West's Petition to correct the
annual volume in License No. 61-07189 clearly indicates that the
plant has been operated year 'round since at least 1986. For your
information, I've enclosed excerpts from the Transcript of Hearing
held December 15, 1997.

In addition, production and sales records for 1986 and 1987
verify that the plant was in use during July and August of those
years. A copy of these records is enclosed.



Kay Walker
February 3, 1999
Page 2

The evidence clearly shows that year 'round use began no later
than 1986, before the commencement of the SRBA in 1987. As a
result, the recommendations for SRBA Claim Nos. 61-02248B and 61-
07189 should both be revised to include a year 'round season of
use, pursuant to the accomplished transfer statute, I.C. Sec. 42-
1425, We request that these changes be made before the Director's
Report for Basin 61 is filed.

Thank you for your consideration.

Sincerely,

02029902 .NMS
Enclosures

cc: Susan Hamlin, IDWR



RECEIVED
FEB 0 3 1998

ATER Keowuiibly
WESTERN FEGION

Idaho Department of Water Resources
RE: Magic West Inc.

Transcript of hearing held on
December 15, 1997

2 of 3
APPEARANCES:
HEARING OFFICER GLEN SAXTON
DIRECTOR, IDWR KARL DREHER

PETITIONER, MAGIC WEST MR. NORMAN SEMANKO
Attorney at Law
P.O. Box 1906
Twin Falls, ID 83303

INTERVENOR, EDWARD T. POTUCEK MR. DANIEL STEENSON
Attorney at Law
P.O. Box 2773
Boise, ID 83701

INTERVENOR, ROBERT K. HALL MR. PERCE HALL
Attorney at Law :
340 East Second N.
Mountain Home, ID 83647

_ - 106 -
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entrance and exit of the plant?

MR. ANDERSON: Right.

MR. STEENSON: Of the plant.

[Pause]

MR. STEENSON: Now, at the time of the, let me
ask you about this period in July and August when the
plant has historically, as I understand it, correct me if
I'm wrong, shut down for maintenance. In nineteen
eighty, (unintelligible) nineteen eighty seven, did you
shut down in June, in July and August to perform
maintenance? Shut the plant down altogether for a forty
five day period?

MR. ANDERSON: No.

MR. STEENSON: Okay. When was the last year
that you did that? Shut the plant down entirely for
maintenance?

MR. ANDERSON: Uh, to my knowledge we haven't.

MR. STEENSON: In your experience you've never
shut the plant down between, during January, excuse me.
July and August to perform maintenance for a period of
forty five days?

MR. ANDERSON: No. We did not.

MR. STEENSON: So, in your experience, have you
at all times operated the well every July and every

August
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MR. SEMANKO: I'm going to object. Uh, this
isn’t part of the proceeding and application for permit
which is not at issue here, one is of the specific issues
in that proceeding is, is whether or not to extend the
period of use from ten and a half months to twelve
months. So, uh, if you want to do a deposition on that
later, that’s fine. But I don’t think this is the time
or the place for these questions.

MR. STEENSON: I am trying to ascertain water
usage on average between nineteen eighty seven and
nineteen ninety seven, nineteen seventy nine. In this,
in this witness’s experience. (unintelligible) back to
nineteen eighty five. He talked about shutting the plant
down for a period of, at, what was it? A certain period
of time after a twenty one days operating period to
perform cleaning. That affect annual diversion volume?
If they’re not diverting from the well in July and
August, that affects annual diversion volume. So I think
these issues are. Period of use. Timing of use.
Duration of use. All of these issue are relevant to
these proceedings.

HEARING OFFICER: My notes show' that he
testified to an eight hour clean up period. Is that what
you’re inquiring about?

MR. STEENSON: No. I'm inquiring about any
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other period during which the plant is shut down. Now,
my information is there’s a period in July and August.
I will now follow up and ask him if there was any other
period during which Magic West historically and regularly
shuts the plant down. It relates directly to annual
diversion rate.

HEARING OFFICER: 1I’ll allow the question. If
you may answer.

MR. STEENSON: Let me back up.

MR. ANDERSON: Yeah. Tell me again.

MR. STEENSON: So we’re both in the same place.
My previous question was whether or not you have in your
experience at Magic West shut the plant down in July and
August?

MR. ANDERSON: For the forty five day period
that

MR. STEENSON: Yes.

MR. ANDERSON: No.

MR. STEENSON: And that has not occurred in
your experience since nineteen eighty five?

MR. ANDERSON: No.

MR. STEENSON: Is there any other period of the
year when you customarily or historically have shut
operations down, other than the eight hour period you

talked about, to maintain the facility, clean the
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facility, change equipment or any other maintenance
activity?

MR. ANDERSON: Uh, there has been over the
yvears. I don’t know the dates today. But we go down
sometime for holidays. We’re down. Uh, we are down once
in a while for equipment change. For maybe two or three
days. But not long periods of time.

MR. STEENSON: When you saw equipment change,
that’s entire replacement of equipment with other
equipment?

MR. ANDERSON: Mostly uh, steam peelers, we
have to re-build. Uh, shaffs and those types of things,
sometimes we’'re down for a couple of days for that.

MR. STEENSON: Okay. You know if since
nineteen eighty five you’ve replaced the boilers in your
plant?

MR. ANDERSON: No. We have not replaced them.

MR. STEENSON: And by holidays, is it, is it
every year since nineteen eighty five you’ve shut down
for Christmas?

MR. ANDERSON: Right.

MR. STEENSON:: Do vyou shut down for
Thanksgiving?

MR. ANDERSON: Right.

MR. STEENSON: And the rest of the main
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were shut down are the same in nineteen six, ninety six
and ninety seven, as in nineteen eighty five?

MR. ANDERSON: Uh, . . . pretty similar. I
can‘t uh, I would have to go back in the records to
answer that. |

MR. HALL: You don’t know?

MR. ANDERSON: I don’t know.

MR. HALL: Don’t you have any regular periods
that you’re shut down like July and August?

MR. ANDERSON: No. We don’t.

MR. HALL: You (unintelligible) is that what
you’'re saying?

MR. ANDERSON: That’s what I’'m saying.

MR. HALL: Now, on an average, in nineteen
eighty five, how many days were you shut down?

MR. ANDERSON: Uh,

MR. HALL: To your knowledge?

MR. ANDERSON: Probably, over the entire year,
I would estimate uh, maybe twenty one days.

MR. HALL: And how about nineteen eighty six?

MR. ANDERSON: Uh, I'm just guessing, but uh,
I would say probably clean ups, holidays, uh, .same.

MR. HALL: And how about nineteen ninety six?

MR. ANDERSON: Uh, probably the same.

MR. HALL: The same for ninety seven?
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PACKOUT  SHIPPED
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

January 22, 1999 DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

RE: In the Matter of License No. 61-07189 in the name of Magic West, Inc.

Dear Interested Parties:

The accompanying order is a "final order" issued by the department pursuant to
section 67-5246 or 67-5247. Idaho Code.

Section 67-5246 provides as follows:

(1)  If the presiding officer is the agency head, the presiding officer shall issue a final
order.

(2)  If the presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

(3)  If the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is
reviewed, the agency head shall issue a final order.

(4)  Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

(5)  Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a
petition for reconsideration with the agency head, the final order becomes effective when:

(a)  the petition for reconsideration is disposed of; or

(b)  the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.



(7) A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

(8) The provisions of this section do not preclude an agency from taking immediate
action to protect the public interest in accordance with the provisions of section 67-5247, Idaho
Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law.
See section 67-5246(4) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously issued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the
county in which:

I A hearing was held,

il. The final agency action was taken,

iii.  The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final
order, b) of an order denying petition for reconsideration, or c) the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273, Idaho
Code. The filing of an appeal to district court does not in itself stay the effectiveness or enforcement

of the order under appeal.
?ely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

Enclosure

c: Distrubution List

Pg.2



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF LICENSE NO. 61-07189 )
IN THE NAME OF MAGIC WEST, INC. ) FINAL ORDER

)

On September 4, 1998, the hearing officer for the Idaho Department of Water Resources
(the “Department”) issued a Recommended Order in connection with the above captioned matter.
On September 25, 1998, Magic West, Inc. (“Magic West” or “petitioner”) filed exceptions to the
Recommended Order. On October 9, 1998, intervenor Robert K. Hall filed a response to the
exceptions of Magic West. On October 23, 1998, intervenor Edward T. Potucek filed a response
to the exceptions of Magic West. The Director of the Department has reviewed the exceptions
and responses and responds as follows:

1. The Department has the statutory authority to amend the Water Right
License for Water Right No. 61-07189 in accordance with § 67-5254(1), Idaho
Code. Inresponse to exceptions filed by Magic West, intervenor Edward T.
Potucek contends that the Department has no authority to amend the license for
Water Right No. 61-07189. Similarly, in his objection to exceptions filed by
Magic West, intervenor Robert K. Hall renews his motion to dismiss Magic
West’s Petition for Adjustment and Clarification of Existing Order/License.
Under Idaho Code § 67-5201, “ ‘License’ means the whole or part of any agency
permit, certificate, approval, registration, charter, or similar form of authorization
required by law, but does not include a license required solely for revenue
purposes.” Idaho Code § 67-5254(1) grants the authority to the Department to
amend such a license when “the agency first gives notice and an opportunity for
an appropriate contested case . ...” Because the Department has complied with
this statute, the Department will amend the license for Water Right No. 61-07189
as ordered herein. Also, an additional element is included in this final order
denying intervenor Hall’s renewed motion for dismissal.

2. The Department initially required Magic West to install and maintain a
device to measure groundwater diversions, and Magic West could have used
such measurements to document the extent of beneficial use under its permit
to appropriate water. In its exceptions, Magic West contends that use of data
and information subsequent to the period for development authorized by Permit to
Appropriate Water No. 61-07189, or the alternative use of a theoretical calculation
of maximum groundwater diversions based on pump capacity, is reasonable for
determining the extent of beneficial use under the permit because “there were no
actual measurements made or required during the development period.”

However, when the Department approved the permit to appropriate water on
August 29, 1974, a condition of approval was that “A measuring device ... be
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permanently installed and maintained as part of the diverting works.” Although
the Department removed the requirement for a measuring device by order dated
August 28, 1978, Magic West was not relieved of its burden to offer sufficient
proof of the extent of beneficial use prior to the Department licensing the water
right, a burden that Magic West could have met by installing an adequate device
to measure actual diversions and water use.

The Department is not required or obligated to use the input-output formula
proposed by Magic West or the data and information provided by Magic
West regarding water use that occurred after the development period to
estimate water use during the development period. Magic West contends that
the diversion volume recommended by the Hearing Officer “is not a Reasonable
Determination of Actual Beneficial Use under the Input-Output Formula.” At
issue is not whether the determination of the Hearing Officer resulted from
reasonable and complete use of the input-output formula proposed by Magic
West, but whether the determination of the Hearing Officer is appropriate given
the lack of measurements of diversions and use during the period for development
authorized by the permit to appropriate water. Magic West contends that based on
the Department’s Final Order for Transfer No. 4985, in the name of Mark T.
Gates, “all available data should be included in making relevant calculations.”
While the Department procedurally erred by failing to contact the representative
identified by Magic West to accompany the Department during the beneficial use
field examination, in determining whether to amend Water Right License No. 61-
07189 the Department should only consider data and information concerning
beneficial use during the permit development period that could have been
provided by Magic West’s designated representative had that representative been
notified of the Department’s beneficial use field examination. Data and
information for time periods subsequent to the permit development period should
only be considered if it is conclusively shown that groundwater diversions and
beneficial use subsequent to the development period were the same as
groundwater diversions and beneficial use during the development period. Magic
West has not provided measured data or information derived during the period
authorized for development by the permit to appropriate water for five of the six
variables in the input-output formula proposed by Magic West to determine the
seventh variable, the volume of groundwater diverted and beneficially used during
the development period. Magic West has also not conclusively shown that
groundwater diversions and beneficial use subsequent to the development period
were essentially the same as groundwater diversions and beneficial use during the
development period.

(U8}

4, Records of waste water pumped from Magic West’s plant to Magic West’s
waste water farm do not corroborate the testimony of witnesses for Magic
West that Magic West’s plant operations and associated beneficial use of
water were the same during and following the time period authorized for
development by the permit to appropriate water. Consequently, the
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calculation of annual volume of groundwater beneficially used during the
development period proposed by Magic West is not supported by adequate
evidence. During the hearing held on December 135, 1997, the plant manager for
Magic West, Mr. Jack C. Anderson, testified describing the operations at the plant
since 1985. Tr. at 120, Ln. 1-17." Mr. Anderson testified that from 1985 through
1997, the plant generally processed potatoes year-round. six to seven days per
week, 24 hours per day, for 21 days. Following this 21-day time period, Magic
West’s plant was taken out of service 8 to 12 hours for clean up. Mr. Anderson
testified that the cycle of 21 days of 24-hour operations followed by 8 to 12 hours
for clean up was continuously repeated year-round. excluding holidays. Mr. Doug
Ogden, who was the plant manager from August of 1974 through June of 1979,
testified that “We run [the plant] the same way [as described by Mr. Anderson for
the time period 1985 through 1997].” Tr. at 193, Ln. 19. Mr. Ogden testified that
“There were some weeks we could only run [the plant] five [days].” Tr. at 195,
Ln. 5-7. But that the amount of raw potatoes processed at the plant each year of
operations beginning in 1974 through 1979 was about the same as the amount
processed in 1997. Tr. at 196, Ln. 16-17. Mr. Ogden further testified that the
amount of waste water sent to Magic West’s waste water farm during each year
beginning in 1974 through 1979 was “awfully close” to the amount of waste water
sent to the farm in 1997. Tr. at 198, Ln. 4-7. Finally, Mr. William S. Schow, vice
president for Magic West from 1975 through 1997, testified that the plant was
always operated 24 hours per day, 7 days per week, year-round. He testified that
it was therefore reasonable to determine water use during the years 1974 through
1979 using more recent information because plant operations were similar. Tr. at
222 and 233, Ln. 8-23.

No testimony was offered to refute the testimony described in the preceding
paragraph. However, recorded measurements of the volume of waste water
discharged from the Magic West plant to Magic West's waste water farm do not
corroborate the testimony of Magic West’s witnesses. During Magic West’s
fiscal year ending October 31, 1978, records of waste water discharge submitted
by Magic West to the Idaho Division of Environmental Quality show that a total
of 44.1368 million gallons waste water were discharged to the waste water farm
during 217 days (Petitioner’s Exhibit 1A). For Magic West’s fiscal year ending
October 31, 1997, records of waste water discharge show that more than 103.7492
million gallons of waste water were discharged to the waste water farm during
more than 313 days (Petitioner’s Exhibit 1A). Because the number of days during
which waste water was discharged to the waste water farm must be directly
related to the number of days during which the plant was in operation, Magic
West’s plant was operated approximately 50 percent more days in fiscal year 1997
than in fiscal year 1978. As a result, approximately 250 percent more waste water

l Unofficial transcript of hearing held on December 15, 1997, provided by Mr. Norman Semanko on behalf of
Petitioner, Magic West.
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was discharged to the waste water farm in fiscal year 1997 than was discharged in
fiscal year 1978. The primary difference between the days of plant operation in
1978 and 1997 occurred because in fiscal year 1978, the plant operated only about
15 days in January, less than 10 days in March, no days in August, and less than
10 days in September. Although records of waste water discharged for 1978 may
not be representative of plant operations for all years of the 1974 to 1979 period
authorized for development by the permit to appropriate water, 1978 was the only
fiscal year during the development period for which complete records of waste
water discharged to the waste water farm and use of water supplied by the City of
Glenns Ferry were provided. Based on the significant differences in plant
operations indicated during Magic West’s fiscal years 1978 and 1997, Magic
West has not shown that groundwater diversions and beneficial use subsequent to
the period authorized for development by the permit to appropriate water were the
same as groundwater diversions and beneficial use during the development
period. Therefore, it is not reasonable to determine groundwater use during the
1974 through 1979 development period using information derived during various
years subsequent to the development period.

5. The information available to the Department does not support the use of data
for waste water discharged to the City of Glenns Ferry sewer system during
one year of the period authorized for development by the permit to
appropriate water together with waste water discharged to the waste water
farm during other years of the development period to estimate water use
during the development period. Petitioner’s Exhibit 1 includes a copy of
recorded measurements of waste water from the Magic West plant discharged to
the City of Glenns Ferry sewer system for calendar year 1975. In its exceptions,
Magic West contends that the Hearing Officer should have included the amount of
waste water discharged to the Glenns Ferry sewer system in addition to the
amount of waste water discharged to the waste water farm in his determination of
the amount of water used at the plant during the time period authorized by the
permit to appropriate water. However, no records for the amount of waste water
discharged to the waste water farm were provided for calendar year 1975, and no
records for the amount of waste water discharged to the Glenns Ferry sewer
system were provided for the years corresponding to records of discharge to the
waste water farm. In its exceptions, Magic West describes that more waste water
was discharged to the Glenns Ferry sewer system during the development period
than in later years because of odor problems associated with waste water
discharged to the waste water farm, which have since been corrected. Since
Magic West has not conclusively shown that the amount of waste water
discharged to the Glenns Ferry sewer system in 1975 was similar to the amounts
of waste water discharged to the sewer system during other years of the
development period, it is possible that a relatively small volume of waste water
was discharged to the waste water farm in 1975 or that a relatively small volume
of waste water was discharged to the Glenns Ferry sewer system in 1978 when
records of waste water discharged to the waste water farm were provided.
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Therefore, it is not appropriate to add the volume of waste water discharged to the
Glenns Ferry sewer system in 1975 to the volume of waste water discharged to the
waste water farm in 1978 in estimating the amount of water used at the plant
during the development period.

6. The alternate calculation proposed by Magic West to estimate beneficial use
during the development period is not supported by adequate evidence. In its
exceptions, Magic West contends that “There is no dispute that the plant has
always been operated 24-hours per day, using 3 8-hour shifts per day. Tr. at 120
(Anderson). 195 (Ogden), 222 (Schow). It was also undisputed that the flow of
the plant was constant while it was in operation. Tr. at 28, 231-32.” Therefore, as
an alternate calculation to the use of Magic West’s proposed input-output formula,
Magic West proposes to multiply 0.67 cfs (which is equivalent to a flow rate of
433,000 gallons per day) by the number of days the plant was operated during
1978 (217 days) and by the conversion factor 1.9835, which is the volume of
water in acre-feet that results from a constant flow rate of 1 cfs for 24 hours.
However, the records of waste water discharged to the waste water farm during
fiscal year 1978 show that the plant was not operated at a constant flow rate for 24
hours each day the plant was in operation. At maximum operations, during June
of 1978, the records of waste water discharged to Magic West’s waste water farm
show that Magic West’s plant was operated 28 days for an average of 22.8 hours
per day and discharged an average of 235,064 gallons of waste water per day to
the waste water farm. At minimum operations, during September of 1978, the
records of waste water discharged show that Magic West’s plant was operated 8
days for an average of 17. 5 hours per day and discharged an average of 156,687
gallons of waste water per day to the waste water farm. These records are not
consistent with Magic West’s contention the flow rate of water through the plant
was constant each day the plant was in operation.

7. The limitation on the volume of ground water diverted annually should not
be removed from the Water Right License for Water Right No. 61-07189.
Section 42-219, Idaho Code, provides that a license issued by the Department
shall state the “quantity of water which may be used” among other parameters. In
licensing Water Right No. 61-07189, the Department specified an annual volume
limitation together with a rate of diversion limitation to limit the quantity of water
that can be used under the water right to the quantity of water that was
beneficially used during the time period authorized for development under the
permit to appropriate water. Because the records of waste water discharged from
Magic West’s plant to Magic West’s waste water farm show that the plant was not
operated using a constant flow rate 24 hours per day, 365 days per year, the
diversion rate alone is not sufficient to limit the quantity of water that can be used
to the amount beneficially used during the development period authorized by the
permit to appropriate. Hence, the diversion volume should not be removed from
the license as suggested by Magic West.
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The requirement for reporting ground water diversions every three months

is necessary to verify that use of water by Magic West under Water Right

License No. 61-07189 does not exceed the authorized volume of water that
can be diverted and beneficially used on an annual basis. Magic West
contends that the requirement for reporting ground water diversions every three
months is either inappropriate or unnecessary. However, the records of plant
operations submitted by Magic West and the testimony of witnesses for Magic
West show that Magic West has consistently violated the limitation on annual
volume of ground water that can be diverted under Water Right License No. 61-
07189 as originally issued or as amended herein. Therefore, this Final Order
includes a cease and desist order directing Magic West to comply with the
amended water right license forthwith as provided under § 42-350, Idaho Code.
To ensure Magic West complies with the cease and desist order, Magic West is
required to measure all ground water diversions and report the volume of ground
water diverted to the Department every three months as described herein.

Based upon his understanding of the law and the facts in this matter, the Director makes
the following Findings of Fact, Conclusions of Law and Final Order:

FINDINGS OF FACT

1.

On October 27, 1990, the Department issued Water Right License No. 61-07189

(the “license”) in the name of Magic West, Inc. as follows:

2.

Source: Groundwater

Priority: July 10, 1974

Use: Industrial

Rate of diversion: 0.67 cubic feet per second (“cfs”)

Volume: 12.9 acre feet per year (“afa”)

Season of use: August 15 of each year to July 1 of the following year
Point of diversion: ~ SW1/4SE1/4 Section 29, T5S, R10E, B.M.

Place of use: SW1/4SW1/4 Section 29, T5S, R10E, B.M.

On May 5, 1997, Magic West submitted a Petition for Adjustment and

Clarification of Existing Order/License (“petition”) to the Department. The petition represented
that Magic West had beneficially used a larger volume of water under the permit to appropriate
water, issued on August 29, 1974, than the 12.9 afa subsequently provided on the license that
was issued on October 27, 1990. In the petition, Magic West contends that because a larger
volume of water was beneficially used during the time period authorized by the permit, and prior
to the beneficial use examination conducted by the Department on August 4, 1987, the volume
limitation set forth in License No. 61-07189 should be clarified or amended to reflect the higher
volume of water beneficially used during the permit period. Alternatively, Magic West contends
that the volume limitation should be removed from the license.
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3. On October 22, 1997, the Department issued an Order Designating Contested
Case; Appointing Hearing Officer; and Scheduling Hearing. The order provided that a hearing
was appropriate “to provide Magic West the opportunity to establish through plant production
records, or other similar evidence, the extent of beneficial use that existed under right no. 61-
07189 prior to the submission of proof of beneficial use on June 13, 1979.”

4, On December 15, 1997, the Department conducted a hearing in the matter. Magic
West was represented by Norman M. Semanko. Intervenor Robert K. Hall was present and was
represented by Perce Hall. Intervenor Edward T. Potucek was present and was represented by
Daniel V. Steenson.

5. At the hearing held on December 15, 1997, intervenor Edward T. Potucek filed a
Motion in Limine and to Strike: Re. Introduction of Certain Evidence to Establish Diversion
Volume, which motion the hearing officer took under advisement.

6. Exhibits premarked, offered, or accepted as a part of the record include the
following:
a. Petitioner’s Exhibit 1 - Report on Annual Diversion Volume for License No. 61-

07189 During Authorized Development Period 1974-1979

b. Petitioner’s Exhibit 1A - Water Discharge Records from DEQ in connection with
Magic West’s plant

c. Petitioner’s Exhibit 2 - Water Use Measurements 1996-1997 (Oct. 20 to Oct. 18)
d. Petitioner’s Exhibit 3 - Water Usage Chart - Well Water - 1996 and 1997
€. Petitioner’s Exhibit 4 - Water Usage Chart - City Water - 1996 and 1997

f. Petitioner’s Exhibit 5 - Magic West Water Usage Chart - Discharge/Waste Water
Pumped to Farm

g. Petitioner’s Exhibits 6 thru 12 - NOT OFFERED

h. Petitioner’s Exhibit 13 - Magic West Farm Water Report 04/06/87 through
04/30/87

L Petitioner’s Exhibit 14 - Magic West Farm Water Report 04/30/87 through
05/31/87

j. Petitioner’s Exhibit 15 - Magic West Farm Water Report 06/01/87 through
06/30/87

k. Intervenor’s Exhibits A thru D - NOT OFFERED
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7.

Intervenor’s Exhibit E - Letter to Magic West, Inc. from Kay Walker dated
August 9, 1979

Intervenor’s Exhibit F - NOT OFFERED

Intervenor’s Exhibit G - Letter to Magic West, Inc. from Steve Lester dated July
23, 1987

Intervenor’s Exhibits H thru Q - NOT OFFERED

Intervenor’s Exhibit R - Memorandum to Gary Spackman from Steve Lester dated
May 2, 1997

Intervenor’s Exhibit S - NOT OFFERED
Intervenor’s Exhibit T - Sale Agreement dated September 11, 1959

Intervenor’s Exhibit U - Map of Glenns Ferry area showing total depth of selected
wells

Intervenor’s Exhibit V - Conservation Plan Map - Soils, Photo No. 3EE 102,
April 1975

During the hearing, the hearing officer took official notice of all water right

records in the Department’s files.

8.

9.

Issues identified by the parties for post-hearing briefing included the following:
the Department’s authority to issue an amended license

the Motion in Limine and Motion to Strike certain evidence

injury to intervenor Potucek

the extent of beneficial use of water by Magic West during the period authorized
to appropriate water

The license examination information submitted to the Department by Magic West

on April 21, 1987, advised the Department that Jack Anderson was the company’s designated
representative who was to accompany the Department’s field examiner during the license
examination conducted to determine the extent of beneficial use made of water under Permit to
Appropriate Water No. 61-07189. The Department procedurally erred by not specifically
contacting Mr. Anderson to schedule his participation in the field examination. Instead,

Mr. Doug Mason, the maintenance superintendent at the Magic West facilities in Glenns Ferry,
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accompanied the Department’s field examiner during the license examination conducted on
August 4, 1987.

10.  Magic West contends that its potato processing operations at its plant in Glenns
Ferry have not significantly changed from the late 1970s to the present time. Consequently,
Magic West claims that water use data collected at its plant during 1996 and 1997 generally
represent water use at its plant in the late 1970s during the development period authorized by the
permit to appropriate water. To estimate the amount of water diverted from its well prior to June
13, 1979, Magic West relies upon records of waste water discharged from its plant to its waste
water farm, records of water discharged to the sewer system of the City of Glenns Ferry, records
of water provided by the City of Glenns Ferry to the plant, records of water trucked to a sludge
pond. and processing records for consumptive uses and losses.

11.  Magic West used an input-output relationship to estimate the amount of
groundwater diverted from its well during the years 1975 through 1979, since Magic West did
not actually measure the amount of groundwater diverted until October 1996. Using this
relationship, the amount of groundwater diverted from Magic West's well added to the amount
of water provided to Magic West’s processing plant by the City of Glenns Ferry is estimated to
approximately equal the discharge of wastewater from the plant to Magic West's farm, plus
discharge to the Glenns Ferry sewer system, plus water trucked to a sludge pond, plus the net
processing consumption and losses in the plant, reduced by the water contained in the incoming
potatoes.

12. Magic West’s records indicate the amount of water provided to the plant by the
City of Glenns Ferry during Magic West's fiscal year 1978 (November 1, 1977 through October
31, 1978) was 25.49 million gallons per year. (See petitioner’s Exhibit 1).

13.  Magic West’s records of the discharge of waste water to its waste water farm
include complete records for only one year during the time period authorized by the permit to
appropriate water: Magic West’s fiscal year 1978. The records show that for fiscal year 1978,
there were 44.1368 million gallons of waste water discharged from the plant to Magic West’s
farm over 217 days in the 12 month time period of the fiscal year. (see petitioner’s Exhibit 1A).

14. The records submitted by Magic West do not include corresponding data for fiscal
year 1978 documenting discharge to the city sewer system, water trucked to the sludge pond, or
the net consumption and losses in Magic West’s processing plant.

15. Magic West’s records show the amount of water discharged to the City of Glenns
Ferry sewer system during calendar year 1975 only, and Magic West bases its estimate of net
losses and consumption during plant processing on data for one (1) week in March 1997.

16.  The 1997 data showing waste water discharged from the processing plant to the

waste water farm indicate that the plant operated 352 days and discharged approximately
112.7974 million gallons of waste water to the farm.
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17.  Based on comparing the number of days waste water was discharged from Magic
West’s processing plant to its waste water farm, and the corresponding amounts of waste water
discharged, Magic West’s use of water in 1997 was clearly larger than its water use during the
time period authorized to appropriate water in the late 1970s. Therefore, Magic West’s water use
in 1997 is not representative of Magic West’s water use during the time period authorized by the
permit to appropriate water.

18.  Magic West has consistently exceeded the limitation on annual volume of ground
water that can be diverted under Water Right License No. 61-07189 as originally issued or as
amended herein.

19.  Intervenor Potucek alleges that he would incur injury if the Department amends
the license increasing the annual volume of water diverted under the license from the 12.9 afa
now provided by the license.

20.  Magic West has filed Claim No. A61-02248B in the Snake River Basin
Adjudication claiming the use of 0.40 cfs of groundwater from the same point of diversion as for
Water Right No. 61-07189 for industrial use in connection with its potato processing plant in
Glenns Ferry. This water right was previously licensed by the Department and has also been
claimed by a different party in the Snake River Basin Adjudication.

21.  Asissued, License No. 61-02248 provides the following:

Source: Groundwater

Priority: April 3, 1939

Rate of diversion: 0.40 cfs

Point of diversion: Lot 3, Section 32, TSS, R10E, B.M.

Uses: Domestic and bathing, irrigation of 3 acres
Place of use: Same as point of diversion.
Remarks: Use of low temperature geothermal

water under this license was the
subject of a Local Ground Water
Board Ruling in April 1960. The
board held that the authorized rate of
diversion be reduced to 0.08 cfs.
After October 1, 1960, the order of
the board became permanent.
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CONCLUSIONS OF LAW

1. The Department has the statutory authority to amend the Water Right License for
Water Right No. 61-07189 in accordance with § 67-5254(1), Idaho Code.

2. Magic West’s use of water in 1997 was clearly larger than its water use during the
1970s, both in duration and the amount of water diverted and is not representative of Magic
West’s use of water in the late 1970s during the time period authorized by the permit to
appropriate water.

3. The Department issued Water Right License No. 61-07189 based on information
provided by Magic West during the beneficial use field examination conducted on August 4,
1987. Although the license was issued based on data provided by Magic West, the Department
erred procedurally by failing to involve Magic West’s designated representative in the field
examination and subsequent requests for information.

4. The records submitted by Magic West during the hearing on December 15, 1997,
show that Magic West used more water under Permit to Appropriate Water No. 61-07189 than
reported to the Department in 1987 during the beneficial use field examination.

5. The data submitted by Magic West showing water discharged to the City of
Glenns Ferry sewer system and the net amount of water lost during plant operations should not
be considered in determining the amount of water actually diverted under the permit to
appropriate water because the information available in the record is not sufficient to relate these
data to actual plant operations and use of water during the time period authorized to appropriate
water under the permit. With respect to the data showing discharge to the City of Glenns Ferry
sewer system during 1975, the record does not show that a similar discharge was made to the
sewer system during fiscal year 1978, the only year during the appropriation period authorized
by the permit for which complete data are available documenting the amount of waste water
discharged by Magic West to its waste water farm and the volume of water supplied by the City
of Glenns Ferry. Similarly, the record does not establish that the net processing consumption and
losses at the plant during 1997 are comparable to those during fiscal year 1978.

6. The Motion in Limine and to Strike: Re. Introduction of Certain Evidence to
Establish Diversion Volume, filed by intervenor Edward Potucek, should be denied. Approval
would have precluded the hearing that the Department authorized in its order dated October 22,
1997, designating a contested case.

7. The injury alleged by intervenor Potucek has no bearing on the extent of
beneficial use of water made by Magic West during the period to appropriate water authorized by
the permit. The present proceeding is to determine the volume of water authorized for diversion
under License No. 61-07189. If Potucek, or one or more other groundwater users, can
demonstrate injury because of groundwater diversions by Magic West, the Department’s “Rules
for Conjunctive Management of Surface and Groundwater Resources” provide procedures for the
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holder of a senior water right for groundwater to call for delivery of water against the holder of a
junior water right for groundwater causing injury to the senior water right.

8. The parameters for Water Right License No. 61-07189 should be based upon the
extent of diversion and beneficial use made of water within the time period authorized for
appropriation of water under the permit and prior to submittal of proof of beneficial use, i.e.
within the time period of August 29, 1974 to June 13, 1979.

9. The Department should issue an amended license based on the amount of water
diverted and applied to beneficial use within the time period beginning August 29, 1974 and
ending June 13, 1979.

10.  The amended license should limit annual diversions of groundwater to a volume
of 58 afa instead of 12.9 afa. The volume of 58 afa is calculated using fiscal year 1978 data for
the volume of water discharged from Magic West’s processing plant to its waste water farm and
the volume of water provided by the City of Glenns Ferry to the processing plant. The volume of
waste water discharged to Magic West’s farm is taken to be the volume of water used at the
processing plant without additions for water discharged to the City of Glenns Ferry sewer
system, water trucked to the sludge pond, or the net amount of water consumed and lost during
processing, because actual data for these additions during the period of appropriation authorized
by the permit do not exist in the record. Therefore, the volume of groundwater diverted from
Magic West’s well in fiscal year 1978 is calculated to be the volume of waste water discharged
from the processing plant in fiscal year 1978 less the volume of water supplied by the City of
Glenns Ferry in fiscal year 1978 as follows:

44.1368 million gallons used in 1978 less 25.49 million gallons from Glenns Ferry
0.325850 million gallons per acre-foot

= 58 acre-feet (rounded up)

11.  Magic West should not be authorized to divert more water than 58 afa under terms
of Amended Water Right License No. 61-07189.

12. The records of plant operations submitted by Magic West and the testimony of
witnesses for Magic West show that Magic West has consistently violated the limitation on
annual volume of ground water that can be diverted under Water Right License No. 61-07189 as
originally issued or as amended herein. Therefore, Magic West should be ordered to cease and
desist forthwith from diverting larger volumes of ground water than authorized by Amended
Water Right License No. 61-07189. The hearing held on this matter by the Department on
December 15, 1997, satisfies the substantive due process requirements of § 42-350, Idaho Code,
for issuance of a cease and desist order.

13.  To ensure Magic West complies with the cease and desist order, Magic West

should be required to measure all ground water diversions and report the volume of ground water
diverted under Amended Water Right License No. 61-07189 during four, consecutive, three
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month periods annually to the Department until such time as the Department determines annual
reporting is sufficient to ensure compliance with the provisions of Amended Water Right License
No. 61-07189.

ORDER
IT IS THEREFORE, hereby ORDERED as follows:
1. The renewed motion for dismissal filed by intervenor Hall is DENIED.

2. The Motion in Limine and to Strike: Re. Introduction of Certain Evidence to
Establish Diversion Volume, filed by intervenor Potucek, which motion the hearing
officer took under advisement, is DENIED.

3. Water Right License No. 61-07189 issued by the Department on October 27,
1990, is amended to change the authorized diversion volume from 12.9 afa to 58 afa. All
other terms and conditions of License No. 61-07189 are included in Amended License
No. 61-07189 without change. The Amended License No. 61-07189 replaces the original
license issued on October 27, 1990.

4. Upon receiving this order, Magic West shall cease and desist forthwith from
diverting amounts of groundwater underAmended Water Right License No. 61-07189
that exceed the annual volume authorized by the amended license.

5. In addition to maintaining an approved totalizing measuring device on its point of
diversion, Magic West shall report the volume of groundwater diverted and used to the
Department every three (3) months beginning June 1, 1999 for the three-month period
beginning on February 1, 1999, and ending April 30, 1999. Magic West shall continue to
report the volume of groundwater diverted and used pursuant to Amended Water Right
License No. 61-07189, and any other water right authorizing use of the same point of
diversion, within thirty (30) days following each three-month period thereafter until such
time as the Department determines that annual reporting is sufficient to ensure
compliance with Amended Water Right License No. 61-07189.

Signed this '2-1“\ day of ba"\wkv-‘;§ , 1999,

KARL J. BREHER

Director
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CERTIFICATE OF MAILING

1 DO HEREBY CERTIFY that on this 2224 day of January, 1999, the above and
foregoing document was served upon the following, via certified mail, by placing a copy of the same
in the United State Mail, postage prepaid and properly addressed to the following:

MAGIC WEST INC PERCE HALL ESQ

PO BOX 475 340E2ND N

RUPERT ID 83350 MOUNTAIN HOME ID 83647
EDWARD T POTUCEK NORMAN SEMANKO
ROSEVEAR RD ROSHOLT ROBERTSON TUCKER
PO BOX 537 PO BOX 1906

GLENNS FERRY ID 83623 TWIN FALLS ID 83303-1906
DANIEL V STEENSON ROBERT K HALL

RINGERT CLARK CHARTERED RT 1 BOX 103

PO BOX 2773 ‘ GLENNS FERRY ID 83623

BOISE ID 83701-2773

JUI@E L. YARBROUGH
Senior Secretary, Water Allocation Bureau
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State of Idaho

DEPARTMENT OF WATER RESOURCES

Western Region. 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
January 25, 1999 GOVERNOR

KARL J. DREHER
DIRECTOR

Magic West Inc.
P.O. Box 475
Rupert, ID 83350

and/or

Norman M. Semanko, Attorney
ROSHOLT, ROBERTSON & TUCKER
P.O. Box 1906

Twin Falls, ID 83301

Gentlemen:

In reply to the Notice of Errors that you submitted in response to the
proposed recommendations on Claim Nos. 61-02248B and 61-07189, | offer
the following:

Claim 61-02248B:

We have reconsidered the advancement of priority date in regard to this
right. We have changed the priority date to the licensed date of April 3,
1939. We have also changed the season of use to the season described at
the field examination in 1987 which is August 15 through July 1. Since this
right was used at the plant in 1987 when our examiner was out there and a
season of use was defined by the maintenance superintendent at that field
visit, | cannot recommend a different season of use for this right.

Claim 61-07189:

We have considered your request to change the quantity and period of
use of this water right. The proposed recommendations reflect the license
as it was issued in 1990. Since this license was recently issued, it requires
administrative action to make any changes. The only way | can recommend
any other volume is if the petition you have filed with IDWR is finalized prior
to the Director’s Report submittal to the SRBA Court.

| have enclosed a profile report of the revisions to Claim 61-02248B for your
information. No changes were made to the proposed recommendations of
Claim 61-07189.



There are several instances in which IDWR may reconsider the expansion in
season of use request: (1) You could amend the petition that is pending in
front of the Director to amend your license and request an expanded season
of use along with your request for the increased volume, (2} You could file
a transfer of these rights to increase the season of use, and (3) As you
know, claimants always have the right to object to our recommendations
with the court once our report is submitted.

| hope these changes resolve your problems with the way these claims have
been recommended. Our Director’s report is to be submitted to the court the
second week of February.

Sincerely,

FONINN

KAY WALKER
Sr. Water Resource Agent
Adjudication Bureau

KW:k
Enclosure

cc: Susan Hamlin, IDWR



DEC @7 ’S8 B4:46PM ROLLAND JONES POTATOES t r.6/7

November 20, 1998

RECEIVED
NOTICE OF ERROR
orm DEC 2 8 1998
_ WATER RESOURCES
ATTENTION: KAY WALKER WESTERN REGION

Please type or print clearly, fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR 1o change

your recommendatjon or you want to let IDWR know that you agree with its recommendation #* Bx -/&»‘S;M F roncted
YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: December 18, 1998 7" LDec- 28

Water right number: 61-07189

MAGIC WEST INC Attorney: Norman M. Semanko
PO BOX 475 Rosholt, Robertson & Tucker
RUPERT ID 83350 P.0. Box 1906

Twin Falls, ID 83303-1906

Daytime Telephone Number: (208) 734-0700
Evening Telephone Number:

1. D.esc:‘ribe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):

Quantity and Period of Use

2. Describe the changes you wish to make in the proposed recommendation;
Quantity: Annual volume should be either 302.53 or 288.38 AFA.
Period of Use: Should be 01-01 to 12-31

3. Give a brief explanation as to why you disagree with these portions:

The annual volume in the license is incorrect and should be amended. The
matter is currently before the Director in an administrative action.

Y Kay el

The water has been used year 'round since at least 1985. This is an accbmplished

transfer which should be recognized under I.C. Sec. 42~1425 in the SRBA.
— T AGREE with this proposed recommendation; no changes need to be made.

DATE: (2-2{ - 79  SIGNATURE: /{//’ 2

Please print your name: __ Ay /man /A, 2o Lo

Af"""? A Maj,g st Ine,

CC: SUSAN HAMLIN

IDWR Western Regional Office, 2735 Airport Way, Boise, ID 83705-5082, (208) 334-2190

DEC 7 'S8 15:28 208 436 4685 PAGE.@GG6



State of Idaho \

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR
November 20, 1998

KARL J. DREHER

DIRECTOR
Mr. Daniel V. Steenson, Esq. RECEIVED
Ringert Clark, Chtd.
455 South 3" Street NOV 2 3 1998
P.O. Box 2773 WATER RESOURCES
Boise, ID 83701 WESTERN REGION

VIA FACSIMILE TO (208) 342-4657 AND FIRST CLASS MAIL

Re: Request to Convene a Local Groundwater Board Pursuant to I.C § 42-237b

Dan

Dear Mr. }émson:

I have considered your letter dated October 23, 1998, concerning the request made on
behalf of your client, Mr. Edward T. Potucek. Mr. Potucek, by his affidavit filed with the
Department of Water Resources on April 20, 1998, has requested that I convene a local
groundwater board pursuant to Idaho Code § 42-237b. Mr. Potucek made this request for the
purpose of hearing his allegations that the use of groundwater by Magic West under water right
no. 61-07189 is illegally interfering with the use of water under Mr. Potucek’s senior
groundwater right no. 51-10331. Your letter states that if the Department does not: (1) enforce
the elements of Magic West’s licensed water right no. 61-07189; or (2) set the matter for hearing
before a local groundwater board, you intend to seek a writ of mandamus compelling formation
of a local groundwater board.

Previously, I sent both you and Mr. Potucek a copy of a letter | wrote to Senator Robbi
King dated August 13, 1998, which addressed the issues of concern to Mr. Potucek and outlined
a plan for resolving those issues. Based on your October 23 letter, Mr. Potucek apparently still
wants to pursue convening a local groundwater board.

I do not believe that initiating yet another legal proceeding to address the issues now
pending before the Department and before the SRBA Court would help resolve Mr. Potucek’s
allegations. I recognize the frustration you and Mr. Potucek may have regarding the time it has
taken to resolve the issues before the Department. Regardless, I have nearly completed my
review of the record from the Department’s hearing process that resulted from Magic West’s
Petition for Adjustment and Clarification of Existing Order/License for water right no. 61-07189.
[ have also nearly completed my review of the hearing officer’s recommended order and the
exceptions and response to exceptions that were subsequently filed. I intend to issue the final



Mr. Daniel V. Steenson, Esq.
November 20, 1998
Page 2 of 2

order for modification of Magic West’s water right license no. 61-07189 in the very near future.
Unless appealed, the final order will determine the extent of Magic West’s licensed water right.
The Department will then take action to enforce the elements of Magic West’s water right.

It would not be appropriate for the Department to initiate enforcement of the elements of
Magic West’s water right prior to completion of the pending administrative action which is being
conducted to review the extent of that right. Convening of a local groundwater board would not
speed-up this determination, but instead would likely slow the relief sought by Mr. Potucek.
Under Idaho Code § 42-237c, a local groundwater board is required to determine the existence
and nature of the respective water rights claimed. The board would, I believe, be required to
defer to a determination of the elements of the right by either the Department or the SRBA
Court. Because actions regarding Magic West’s water right are already pending before the
Department and the SRBA Court, it appears that a further action before a local groundwater
board should be precluded.

While Idaho Code § 42-1421 specifically preserves the jurisdiction of the Director over
water right licenses under Chapters 2 and 3, Title 42, Idaho Code, during the pendency of the
SRBA, no similar provision exists preserving the jurisdiction of a local groundwater board.
However, even if board action is not precluded, it is difficult to justify the added costs in time
and expense that would be incurred by the parties to such additional proceeding.

Please accept this letter as my assurance that the Department will take appropriate steps
to enforce the elements of Magic West’s water right once agency action regarding modification
of license no. 61-07189 has been completed.

- Sincerel

Karl J. Dreher
Director

cc: Perce Hall, Esq.
Norman M. Semanko, Esq.
Senator Robbi L. King
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Memorandum

To: FILE A61-07089

From: Kay Walker M

Date: 11/17/98
Re: MAGIC WEST CLAIM

This right is going through administrative procedures at the State
Office level. Magic West initiated action to amend the license issued
October, 1920, to increase the volume of water under the license.
IDWR sent out a recommended order in regard to this request. An
exception to the order was filed along with responses to the
exception. A second recommended order was sent out on October
26, 1998 with a final order proposed to be completed by December
18, 1998. | am recommending this right as licensed in 1990. When
the final order addressing the volume of water under this right is
issued, this recommendation of Claim 61-07089 should be revised to
reflect the revision of the license.



MEMORANDUM

TO: GARY SPACKMAN
FROM: STEVE LESTER

DATE: MAY 9, 1997

RE: SUMMARY OF MAGIC WEST WATER RIGHTS

This memorandum summarizes IDWR file information for the use of ground water at
the Magic West plant in Glenns Ferry. The water for the plant under water rights
and/or SRBA claims in the name of the company is diverted from the company’s low
temperature geothermal well located in SWSE S.29, T5S, R10E (see attached map).

The company maintains that it has water from two rights for this well: license
61-07189 and SRBA claim A61-02248B, amended. Note that the latter right is
claimed for Magic West whereby the nature of use, season of use, P/D and P/U have
changed from the original items licensed in 61-02248 (old no. 18758) to the
licensed well described in 61-07189. The SRBA information implies that an
accomplished transfer occurred for part of 61-02248, meaning that the change was
completed prior to the SRBA commencement in November, 1987. I cannot locate any
documentation to substantiate an accomplished transfer for 61-02248.

To add to the complexity, note that the Cunninghams have also claimed all of the
flow in 61-02248. They filed SRBA claim A61-02248A for .40 cfs for domestic and
recreation uses all year (1 home and swimming pool). Their claim lists a P/D and
P/U in Lot 3 (SENW) S. 32, matching the original licensed location.

License 61-07189 is relatively straight forward. The right includes .67 cfs and
12.9 afa from 8/15-7/1. IDWR made a significant effort during the course of
licensing this right to make the best estimate of annual volume from the plant’s
well. The resulting data supplied by the water user lead to the licensed volume.
Magic West recently initiated an action to address the volume limitation in the

license, but it remains to be seen what impact, if any, this action will have on
the water right.

It is interesting to note that a 1974 well interference complaint was lodged with

the department when the Magic West well was drilled. See the September 9, 1974 <&— D0

letter by Gregory Logan and the department reply dated September 12, 197 or
details. Perhaps the 1978 Parker v Wallentine decision would result in a
different response from IDWR today for a similar question.

License 61-02248 is another matter, not at all straight forward. This right was
licensed for a 4", 950’ artesian low temperature (100 d. F) geothermal well in
Lot 3 (SENW) S. 32 in the same township as above. The right included irrigation,
domestic and bathing uses associated with the P/U, which was in the same tract
as the well. The only acreage reference found in file 61-02248 is that listed in
the original application, "about 3 acres" in application item #14 (P/U). The
domestic and bathing reference applies to a small pool and associated "bath

houses - dressing rooms etc" described in the 1943 "Proof of Completion of Works,
Affidavit of Holder" under remarks.

Yefloud
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The file does not include any reference to a home although one could reasonably
conclude that the well was probably used for a home if one was in place -- why
wouldn‘t such a well be used for a home? Maybe a home was never involved.

License 61-02248 was issued in 1945 for the artesian well to include .40 cfs for
irrigation, domestic and bathing uses for the well in Lot 3, S. 32. The number

of acres, place of use, season of use and domestic/bathing items were not
elaborated upon in the license.

However, a 1960 action by the department ("Dept. of Reclamation") reduced that

right to .08 cfs, "the amount actually put to beneficial use". See "Findings and
Decisions of the Local Ground Water Board for Elmore County, Idaho" dated April
21, 1960 and signed by the Deputy State Reclamation Engineer. Furthermore, the
order mandated that the well be equipped with proper control devices and "be
closed and remain closed except during the periods necessary for irrigation or
filling of the swimming pool". The well control devices must be permanently
installed, plus approved and subject to inspection anytime by the department, the
order goes on to state.

A reasonable volume estimate can be made for license 61-02248 via the following
steps.

1) It appears that up to 3 acres of irrigation ("small park and garden"
from proof filing) were licensed.

2) Under current standards, irrigation included 4/1-10/31, 4 afa/acre
diversion volume (3 afa/acre consumptive volume), and up to .03 cfs/acre for
under 5 acres of land. This means that up to .09 cfs and 12 afa could have been
licensed even though .02 cfs/acre was probably the recognized limit at the time
of licensing -- but allow .09 cfs for this exercise.

3) Domestic and recreation ("bathing") uses included filling and
maintaining a swimming pool and associated but unnumbered amount of bath houses,
dressing rooms etc. It is conceivable that a home (and yard?) might be included
although silent in the license (but see #5 below which negates this idea). A
generous assumption of 1.2 afa for these uses, or the modern-day equivalent of
a home with up to 1/2 acre yard, would appear to fully cover the non-irrigation
uses, including a refill component for the swimming pool.

4) The pool was 20° x 50’ x 3'-7° (licensing field exam). Assuming an
average 5’ depth, the pool capacity was (20 x 50 x 5) / 43560 = 0.1 af.

5) The rate of flow was limited to .08 cfs by the 1960 order. The order
meant that the well was to remain closed unless actually being used to irrigate

or £fill the pool (which undercuts the possibility that the well served a home),
implying that very limited well use was found outside of the irrigation season.

6) Based on the above, a reasonable but generous summary of uses under thig
license would include the following components, giving any benefit of doubt to
the water user:

Irrigation, 3 acres from 4/1-10/31, .08 cfs, 12.0 afa
Domestic/Recreation from 1/1-12/31, .08 cfs, 1.2 afa (?)

Total .08 cfs 13.2 afa.
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CONCLUSION

At this time Magic West can use its well under the terms of license 61-07189. The

well use is limited to .67 cfs, 12.9 afa from 8/15 through 7/1 each year.

It is possible but not yet verified that the company accomplished a transfer
prior to November, 1987 for a portion of license 61-02248. If the transfer did
legally occur by that date, it appears that no more than .08 cfs and about 12 afa
could be recognized in the shift of irrigation to industrial use. The season of

use change from irrigation season to all year could be problematic (expansion
and/or injury?).

Since it appears that the plant’s well capacity is .67 cfs, an accomplished
transfer would suggest that the plant’s allowable annual volume has about doubled

but that the diversion rate remains at .67 cfgs. IDWR does not have sufficient
data to determine if the total amount of water used by the plant remains within
the limits stated or implied by the associated water rights.

The concept of an accomplished transfer in this case remains problematic. Prior
to amending the claim, A61-02248B listed 20 acres of irrigation, but there does
not appear to be any file basis for that number of acres; perhaps it was assumed
by the claimant per diversion rate of .40 cfs. That assumption suggests than the
claim prior to amendment reflected an expanded use in which the number of
irrigated acres had been increased (a SRBA "presumption" action).

Also, the amended claim for Magic West is recorded incorrectly (township and
range; perhaps a typo error?) and is not substantiated by file documentation. If
the change from the 8. 32 well to the plant’s S. 29 well occurred after November,
1987, the company must file an application for transfer. It appears that any

transfer of right 61-02248, whether pre or post SRBA commencement, must include
those limits defined by the 1960 order.

Additionally, what should one conclude from the other claim, A61-02248A, as it
relates to Magic West'’'s competing claim for the same right? The answer to that

question can only be determined within the SRBA or in another water right action
placed before the department.

No documentation can be found to support the idea that existing water rights at
the Magic West plant authorize the use of any water for power production. This

new use will require additional water right protection under a new right or by
an approved change of an existing right.

c: IDWR Water Right & SRBA Files
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STATE OF IDAHO 3 |
DEPARTMENT OF WATER RESOURCES

Statehouse
Boise, Idaho 83720
(208) 384-2215

<ecil D, Andrus
Governor

R. Keith Higginson
Director

s September 12, 1974

Mr. GregorylB. Logan
Campinland &

P.0. Box 336

Glenns Ferry, ID 83623

RE: MAGIC VALLEY FOODS WELL
Dear Mr. Logan:

Mrs. Reich referred your letter.to me for a response to your 1
problem with Magic Valley. l

As you know, the person who first appropriates water has the
first right to its continued use. If your problem was one where
Magic Valley was depriving you of water, your right could be fully
protected in the Courts. However, the problem you have is that your
means of diversion, i.e. -- by artesian flow -- is not protected or
guaranteed. | This holding was announced by our Suprcme Court in the
case of Baker ~-vs- Ore-Ida Foods (1973). The Court said that a
senior appropriator:

"is only entitled to be protected to the extent

of| the reasonable ground water pumping levels as
established by the Department of Water Resources.:
A senior appropriator is not absolutely protected:
infeither his historic water level or his historic
means of diversion. Our Ground Water Act contem-.
plates that in some situations senior appropriators
may have to accept some modification of their rights 1
in orgcr to achieve the goal of full economic develop- £
ment. .

Thus, as the Supreme Court held:

"the senior appropriators are not entitled to i
relief if the junior appropriators, by pumping . ;
from their wells, force seniors to lower their i
pumps from historic levels to reasonable pumping i

levels."
| noRBh MED
WATER RESOURCE BOARD: John F, Streift Goorge L. Yost Donald R, Kramer Edwin C. Schlender
Chairman Vice-Chairinan Secretary Member
Franklin Jones M. Reed Hansen Scott W, Roed Joseph H. Nattleton |

Member Member Member Member
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Mr.;Cfégory B. Logan : 4
Page 2 B | ;
‘September 12, 1974 _ i i,
) .1'. :'
Since MagiciValley has a valid permit for its well and because o
you are not diverting (pumping) your water from a reasonable level, B
you are not entitled to protection of your artesian flow. If you (A
desire to continue use of your well, you will have to install az &4
pump. :

If you havefany further questions, pPlease feel free to contact
me directly. : & &

4

rm BT )

Very truly yours,.f

NATHAN W. HIGER
Counsel, Idaho Department
of Water Resources

DD e o

NWH/slg

CC: Mrs. Darlene;Rcich'//
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P.0. Box 336 _ . Dar (
Glenns Ferry, Idaho mqu”w
September 9, 1974  Resourg,

Ms. Darlene Rich;

Department of Water Resources
Capitol Building

Boise, Idaho

Dear Ms. Rich:

In order to protect my water rights on an artesian hot well
jocated on my property in the city limits of Glenns Ferry, 1
wish to inform you of an occurance which was a direct infringe=
ment on these rights.

i
Approximately one quarter mile from my well, Magic Valley Foods
Inc. drilled an eight inch diameter well 1230 feet deep. I have
—been informed by Roger Jones, presidrsnt of the company, that the
water from this well will be used *c feed a boiler system in the
newly constructed potato processing plant, as of September 15, 1974,
In order to prove continuous accessabidity to pre-heated water from
this well the comEany conducted a test pump. At approximately 7100
pm August 14, 1974, a temporary pump was installed on the well and
the test pump was started at 800 gallons per minute. At approxi- 1
m?tely 2:00 am August 15, 1974, my well stopped its natural flow ¢
of water.

The test pump on the Magic Valley Foods Inc. well was completed

by 12:1C pm August 15, 1974, and the well was temporarily capped.
It wasn't until 8:20 pm of August 15, 1974, that my well started

a slow trickle of water at a temperature of 92 degrees F. My well
has a normal temperature of 104 degrees F. By 3:00 am August 16,
1974, my well was flowing approximately one quarter of its natural
flow at a temperature of 98 degrees F. My well slowly increased
its flow and temperature for several days. By August 26, 1974, my
well was once again back to its normal flow and temperature.

Mr. Jones has informed me that when the plant goes into production
on Septemwper 15, 1974, they will be pumping fifty gallons per minute
from their well. He further informed me that in one years time that
nis compuny cxpects to be using upproximately 100 gallons per min-
ute from this same well.
1 wi§h, 4t this time, to state my concern that the continuous
and.lncreased pumping of the Magic Valley Foods Inc. well could
seriously dammage the natural flow of my well and directly infringe
on my water rights which are recorded in your office.

Sincerely,

7/%'/;;@4/ g é/&wx

Gregofy B. /Logan




:berd uorjdunsexd
:berd uorinsedsul protd :Jequny 3}DTIISTE 193eM

—~ £661/T0/%0 :ejeq perjraea :ejeq opey wexg
= *A443d SHNITS

40 ALID FHI WO¥d ¥YILVM HLIM QINIGWOD SI IHOIW SIHL 40 3ISn

— 4 5334934 TTT IV QIUASVIN TEALVIIAWIL YILVM

~ " SYYOM ONIJYIAIA THL 40 LIVd V¥V SV QIANIVEINIVH -
39 TIVHS dMAI X9 QIZA0¥ddAY 3IJAL Y 40 IDIAIA ONIUASVAW V¥ - TO0H

t0STH

:sejed

:s)aeuwdy

:Teaoaddy 3o SuoT3ITPuUOD

_- ONISSED0dd OIVIOd ‘TIVIYLSAANI :sesf uoT3jebrizy-uoN

FYOWTII :Ajunod nod

: a= I : : : : 6 30T SSO
T DY 3T OV 3T OV T OV IT ¢ OV 3T 9V ¥1 ¥ 31 9¥ IT : DY 33T 5V IT A2Y IT O9¥ 3T ¢ OY 3T d2¥ 3T 2¥ 33T 2¥ 3T ¢ S ¥ &
: 3535 JASMS JSMN dSAN : MSIS MSMS MSMN MSIAN : MNIS MNMS MNMN MN3IN : 3INIS JNMS JNMN 3INAN
as MS MR IN
TYINISNANI :303 uorjdrionseg febeT eosn jJo eoeld
Ajuno) IFUOWTII —~ dSMS 6CS 3I0THY SSOL IUOTSISATA FO (s)iurod
— dSNIDIT tebejys :03 KAaeanqrag - YILYMANNOYUD :95IN0S i83eMm
9zZTE-9¢v (802)
~Yd¥ 6°CT -S40 L9°0 SNOISY3IAIQ 'IVLOL - 0sgeg I L¥3I4NY
~GLV Xo0H Od
- ¥a¥ 6°C1 ~8dD L9°0 ~T0-L0 GST-80 - A4Hmam=nzH\\vhma\oﬂ\hc ~ ONI LS3aM DISVYH O
FHNTOA FJavda oL HWodd Isn dIIVM Igva S53¥AaY 3 IWVN 300D
NOISYIAIQ NOISHIAIQ aoryad Isn ALI¥0Idd WINMO
(IYNOIDIY)
T :3aovd LI0oddId FATIJ0¥d WIVIO NOILVOIANCAY 68TLO-T9Y °“ON
€6/10/v0 :3Iva MNW\\F\\W SIDANO0SIY YILYM JO0 LNIAWILYVAIIAA OHVAI dN6VLOLYE

1y Fe MU



:SILON / XI1¥3d0¥d OL SNOILDIUIA

SILNVWIVID OL dIHSNOILVTIIY

- \\\\+\a ) :¥34WON 3INOHJ

)

H CAWIL ( N JE :dAYHW LNIWINIOAdVY

tX8 QIINVAWODOV

/ / IHYXY Q13Id do 3IINd

tY43AWAN INOHJ

:NOS¥YId LOVLNOD

Vi'd N
TANIWVXE SVAVIVA
Q1314
05€E8  :4IZ az :9IVLS
1LS¥Id

NOIIVWHOJANI NOILVNIWVXI QI3Id

WIVTID NI SYYVWIY ON

ESYYYWEE O 3nd QIVINDIY NOILVOIIAIHIA
¢a3aYINDIY WYXI QIAIL

D> 340D YIANMO

9ZTE—~9€¥—802 -YAAWAN INOHJ

L¥3dny SALID

GLY X098 0Od :ss3¥aav
ONI 1S3M DIODVW :LSY1

68TLO-T9V :¥ILIWAN HIV'ID
T

£6/1€/€0
¥0:LZ:6GT

IH0d3¥ NOIIVDIJI¥IA WIVID NOILVYOIANCLAvy
SADYNOSIY YIAIYM 40 LNIWIYVYJIA
OHVAI 40 ILVLS

NOIIVWYOJINI TVIANTD
T $3oVd



ELVEE

JLva

\&N A9 a3aIMIIAITY
2

VL6T-0T-LO
t3ILVd XALTHOI¥Vd AIANIWWOOIY

2L L 2 e

"NIVIdX3 sdX 3I

Ca)m (T)A  2QIWIVID 3IVA AITHOINA IHI NOIISIND OL SNOSVIE SNOIAGO FUIHL IWY

1

d

SIOVLS

:3IOVLS

YANIWYX3
q13id

N (N/X) ¢&¢XDNV4AIEDSIQ 3ILVA ALIYOI¥dA OL 3INnd
asvevLva
¢aIYINOIY WVYXI QIIIA D

PLE6T-0T—L0 :3LVAd ALIYOI¥d 68TLO-T9 # :Q¥0DI¥ ¥M €

VL6T-0T-L0 :3LVAd XLIYOTI¥d 68TLO-TIV # SWIVIOD OV °Y

68TL0-T9V ¥IAWAN WIVID
4

I9Vd MIIATY 3IVAd ALIYOI¥d
[4 13A5Vd



TGLE ey JRHIY P Prrntillod e

:SIION
A N (N/X) ¢ZDNVAI™OSIA IDUNOS Ol INd
N X (N/X) ¢XDNVJIIOSIA dod Ol Ina
YANIHVXE aSVAVIV
aT1aIs ¢q3YINOIY WVXI QTIId  °D
14191 YIIVMANNOYD :IDUNOS
ANON INON SNON
XI334d o XIJ3dd ¥
LOVEL YOV 0F IWVS NI SHWIVID £V §od ¥M IWVS HIIM SQ¥ODIY ¥M WIHIO
TIOHTA as Ms 62 g0t S50 68TLO-T9
KIND Lo71 v/1 v/1 74 ‘oas ‘39¥ " dMI LHOT™

£IDYN0S GNV NOISHIAIA 40 INIOd ¥M -4

tgI¥NT YILVMANNOUD :FDUNOS
800%0-T9 INON ANON
XIJ3d9d ¥ X14349d ¥
LOVHL 3YOV 0 IWVS NI SAHOOIY dM god £V AWYS HIIM SWIVID LV ¥IHIO
FIONTA as as 62 30T S50 68TLO-TOV
ALND 1071 v/T /T v/T *D3s -39y *dML LHOIY

c30¥N0S ANV NOISYIAIA 30 LNIOd WIVIO £V °¥

68TLO-TI9Y :*YILAWNAN WIVTID LITHS MIIAIY NOISYIAIQ 40 LNIOd
€ € t39vd



SNOILATHEDS3A WILSXS

.m/mu\l\ tdIva % X8 QIAMIIATHE

EIAL YIIVMANNOYD :IDANOS
.4 o7 VA7 N <~7]
IWYN NOISYIAIA XAILNNOD 101 ¥/T v/1 7/1 *od3s ¥y * dML

:30dN0S QNY NOISYEAIQ 40 (S)LNIOd QIANIWWOOSY

68TLO-TSVY :YILWAN WIV'ID GANNILINOD LIIAHS MIIAIY NOISYIAIA 40 LNIOG
14 v @ovd



MMNW.‘\\\I\“\ t3Lva

SUH~

2

:S3UOV TVIOL

tX9 q3IM3IIA3™

:SNOILVQNIWWODIY

e 7 [l ey PRI o7

T RIIOTGE T IAREI I PTG X o7 ) PPN

tOVId NOIXLAWASIYUd

JYONWII :XALNNOD Nod

ad

YIANIWVXI

a1aIia

X (N/XK)
aSVIYIVA

:S3ILON

CADNVYAIYOSIA nod OL 3INd

ea@IYINDIY WVXE a@IIId  °D

:LITIHS QIHOVLIV IIS SITX JI

\wx )N )X ‘3A0gY QIIVOIANI NVHI ¥IHLO SIDVEL NI ANNOJ S3YOV AQIIVOIVAI IYV
00°0¢€ 68TL0—T9V SIUOV IVILOL

/ LTTOO0-ZOY IDOIHLISIQ NOILVOIYYI TIIIH SNIN as as

/ 9TZ00-TOY IDIHLSIA NOIIVOIN¥I TIIH ONIN as as

/ STT00-ZOY IDI¥ILSIA NOILVOIBYI TIIH SNIX as as

/ ¥TT00-TOY IDOI¥LSIA NOIIVOIWYI TTIH SNIX as as

/ 800%0-T9 MDIQ ‘ONIN as as

/ - £°92/ TTIPO-LEV ILDIWISIA NOILVOIWYI TIIH SNIN as as

/ 8TTLO-T9 /  8TTLO-T9VY A¥Y3d SNNITO 40 ALID as as

/ - / TvIP0-T9V A¥¥3d SNNITID JI0 XIID as as
0°0E / - / __68TLO-TI9Y ONI LS3M DIOVH as 3s 6Z  F0T SSO
SIYOV "WYXd Yiva SAYOV/# SIYOV/# AW¥YN 101 ¥/T ¥/1 D35S ONYE dMI

68TLO—-T9Y

ONILSIT nod "€

1sYdIEWNN IHOIY¥Y HIILVYM 100¥ °V¥

68TLO0~TI9VY :‘UIEWAN WIVTID
S

LITHS MIIATY ISN 40 IADVId

S 139¥d



. . =z W7y 77
" BT v \§§§Q ez sl %@ﬂ\\ﬂ

‘moieq ‘sejou utr urterdxa (

(

)N
)N

1)
&

ey PP DY AN oI

X

X

:SILON

CHIHLO YO SAUVANVLIS YM OL ONIWWOOIYU

CQINIVIO SV ANIWWOOIY

:dsn 40 4OoI¥dd *a

w N (N/X) &¢XONV4I¥OSIA OL/WO¥d doI¥sdd ol 3nd
N (N/X) &¢XONV4I¥ISIA IIVY NOISYIAIA O 3ING
V.'d N (N/X) C¢XONVJIYOSIA ISN-YILVM OL 3nd
YINIWVXI JSVEVLIVA
a13Iidgd 4QIYINDIY WYXT aIdId D

(OVId NOILdWNSIUd

~Y/3¥ 06°CT sdd 0L9°

-¥/3Y¥ 06°2T SdD 0L9"
XLILNVAD NOISHIAIQ

SdD 0L9"

ALILNVAD NOISWIAIQ

QIWIVID FWATOA/IIVY NOISHIAIA IVIOL

-~ T0—-L0 OL GST-80 KO¥J .~ IVIYLSNANI 68TLO-T9
XVA/HINOK s3sodund

:§3sN dIAY0O3IY ¥Mm €

A3IXNIVID IFHATOA/IIVYE NOISHIAIA TVLOL

AVA/HLNOW sisodynd

:s3sn QIAWIVID £V °¥Y

68TLO0-TI9V :HIEWAN WIVID
9

LITHS MIIATY SIsSodund
9 B2 £ ¢



S4D0 0S¥ TE-TT O T0-T0 Wodd Z¥¥3d SNNIID 40 XLID IVAIDINAW 8TZLO-T9VY

S4D 068°Z TE~ZT OL TO-T0 Woud A¥¥3Id SNNITD J0 XIID TYAIDINAW TPIVO-TOV
S40 0L9° TO0-L0 OL STI-80 Woud ONI LS3IM DIOVH IVIYLSNANI 68TLO-T9V
AWATOA ALy XVQ/HINOW IWVN s3sodind "ON HWIYID

"NOILVOI¥YYI ¥O0d d3ASN ION IN9 NOd IWVS HLIM SIHOIY TIV LSIT

CEDT O 000°0LE LOIYLSIA NOILVOIWAI TIIH ONIX YIATE AVIVH CTTVPO—-LEVY
3¥O¥/ " '10A 104 " AIG JYOV/3IIVE  IIVY "AId AWVYN a0danos "ON WIVID
“AId “AId

3OVSN NOILVOSIYHI ONV NOd IWVS ¥ HIIM SIHOIYW TIV ISIT

INON :WIVID NI Q3LSIT SLHOIY ¥IHLO

*MEIAZY JVINIAO FLITIWOD SIX 41 mvz (T )X ¢adsn SIHOIW WALYM WIHLO FUV °D
*SNOIIVINDIVD QEHOVIIV IAS * Q\m\ GOHIIW INIHILNSVAN
INIWIUASYAH MOTJ i
v N (N/X) &¢XDNVAI¥DISIA IIVE NOISHIAIA WO IDYLS O 3nd
YINIWVXE ISVEVIVA
Q1314 SQIYINDZY INAWIENSVIHW MOTJ

xx ~S®jou ur uteidxe ‘peitnbel JON ST WeEX® Ue pUE PBWTETD x4
xx ST ©3}e1 UOTSIOATP TeUTHTIO oY] Uey)] IS9TTRWS JUNOWE UE JT 44
xxx "Poatnbe1r jusweanseew moTJI ueyly FsN IVIDIJANZEE 30 WIVID XYOINIVLS JI 10 ON JI xxx

Sd4D 0L9°0 3LVY NOISHYIAIQ IVIOL LHOIY 1OOY ¥M
S42 0LS" 0 f3LVY NOISYIAIQ QIWIVID IVIOL £V
( IN \%\Q }X €SAY¥Y003Y ONILSIXT HIIM IFIYODV JIWIVID ZIVY NOISHIAIA SIod VY
68TLO-T9V :YWIGHAN WIVTID LITHS MITATE ILNNOWY NOISHIAIQ

L I canwa



Lo BU) 7
e O §\§\ N§\§ A

TR O R

SNOILVINODIVD °qT

*saybta vmcunaou 103 3S0 FAILAWASNOD UO SUOTIeITUTT epnyToul)

/ou/

*sjiom BburjizeaTp ey3l jo 31ed v se paurejuUTEW oq -

Tieys juewiiedeq sTY3 Aq peaoidde ediy e jJo eoTasp butrainseewm y - Mbﬂ\

¢S3LON

:SNYVYWIY/SNOILIANOD QHODIY UM

( N )X ¢L33dHS QAHOVILIV 3d3S

‘NOILVOIYYI NVHI ¥IHIO S3ISN ¥O0d SNOIIVINDTIVD

¥/ dav JWNTOA NOISHIAIQ TIVIOL
= ¥Y3IYV ¥0d ¥/4Y “T10A NOISUIAIQ X S3IYOV
v/av = JWNTOA NOISYIAIQ JIWIVID

IHWNTOA NOISHYIAIQ NOIIVOIYHEI

¥/4av dsN FAILAHASNOD IVIOL
= Y34V ¥0d ¥/JY¥ °'10A FAILINASNOD X SIIOVY
¥/av = 3sn IAILAWASNOD QIWIVID

IS0 JAILAWASNOD NOILVOIYYI

xxx ¥ G )X ¢QIHOVLIV OGNV QITId WH¥Od ASN YIIVM TYNOILIAAV SIAX 41

( N )X ¢HUOY/SID Z0°0 AIIDXI QIAWIVID INNOWY S30d

(metTae1 n/d woiz ueyel)

ALVY NOILVOIYYUI

(NOIIVDIWYAI) $SNOILVINDTIVD IWNTOA/IIVH

4

r¥R

‘et

68TLO-TI9V :YIAWAN WIVID
8

J3INNILNOD LIIHS MAIAZY LINAOWVY NOISYIAIQ

n

cmAwT



0°0

0°0
YIANIWYXI HASVEVYIVQ

asn

&
afiritvxs  asvaviva

XY/d¥ ‘1104

mwl\\\* :3IVa

0L9° 0

0LS" 0
YANIWVXI JISVHVLIVA

sS40 dIvH

T0-L0

o0&

ST-80

Houa

Mn M“J\ 118 QIMIIATE
2

LHOI¥ SIHIL ¥0d TIVLOL

TVIELSNANI
s3dsodund

:SNOILVANIWWOO3IY

68TLO-T9Y :HIAWON
6

HWINTID

QANNIINOD IIIHS MITIAIE INAOWY NOISYIAICQ

6 13o5Vd



CHILIL TYANIWYXI dTII4 40 IWVN

mJ.\ \ ¢ :arva :ZUNIYNDIS
P Lt
INOIIVDIINIHIAVY
:SILON
(H/Z) épeyde3zle 386Ys mMOTA®l ULJJITIM Y] ST ‘ON dI
X (N/X) ¢3IVY SJ4D IHDIYW LOO¥W IHI TVAD3 SIITIS IHI 40 ILVY SID WAS IHL 0G
JIANINVYXE asvaviva
a13Id MIIASY ALVY NOISYIAIG
0L9°0 0L9°0 S3D IV1OL
0L9°0 68TLO-T9 - 0L9°0 68TLO~TO9VY -
FLVY SUALHAN IV "HAN WIVTID FLVY SYAAWAN WIVID SYIGUAN
NOISYIAIQ IHOIY UM *AIG L ¥ w84 INIFEND NOISHIAIA INIEEND LHDIY Q710
:ISLITdAS
sdD 0L9°0 SLITdS ¥M J0 IIVY NOISYIAIQ 'IVIOL
UANIWVXE asvaviva
68TL0~T9 :¥IGWAN IHODIY YIIVM LoOoH
MIIATY IHOIY HIIVM II'IdS -g
() « ) ILNAOWY °AId TYNOILIAAQVY
() « ) dIHSYINMO
MIAIARY QINIVID SV
sazaN ag3Ldaddv
:X7ddV IVHI SNIMOTIOZ IHI XINO MDIHD i 4

68TLO-TI9V :HUILIWAN WINVTID LITHS MIIATY WIV'ID 40 SISVE
0t

[t L 3ovd



|
§

~HAoNmn
i}

(]

Lo paptor YITCEK
oy S SO PV

jot R Y

"X1ddV HOIHM S3Q0D TIV 3YV AILVOIANI °“NOIIVNIWVXI QTIIId SIHIL ¥od a3sn
HOILVWHOJINI JHI QITATUIA YINIWVXI Q@TIIId SHI MOH ILVDOIANI O @Isn IUVY SIA0CD ASIHI

(SYYVYWIY 33IS) YIHLO

WYX3 a131a
SOLOHd ddVN

STQY0O3I¥ YILSVWIILVM

dVH SOSVY

0d~-OHLYO/dVW 0dOoL

S3J00 uwX9 JIIJIYIA,

SHYVYNIY

WIVTID 40 sisvd

asn J0 goryad

s3dsodiand

Isn JAILAWASNOD

AWNTOA/SID
INNOWY " AIdQ

dsn 40 IOV1Id

d2349008

AIQ 40 JINIOd

7

N

JLVa XLI¥OIdd

IIVA/KWOHM
FIVa
qaIdIvgIA

IIVA/WOHBM
AUINI VIvVd
a3LITINOD

IIVA/WOHM
MIIATY
a3aLITINOD

3aod
A€ QIIJIVIA

N/X
WIVID
FONVYHD

ILVA/WOHM A€
IILVG/HWOHM X9 aQIAIIDIY/INIS N/X

WYX3 a131d dONIANOJSIUYHOD WYX3 qI31d INIWITII UM

68TLO-TI9Y :YIGWAN WIVID

1T

£6/TE/€0
P0:LZ:GT

NOILVWHOJINI 300TINDIND
11 :39¥d

LYO0d3Y NOILVOIJIYIA WIVID NOILVDIANLAV
S3OYNOSIY YILVM 20 INIWIIVJIA
OHVAI 40 3ILVLS



D) s~ - I Ry,
L ke RRONE R

>3 State of Idaho ST =218
> Department of Water Resources - I &
> NOV 3 iSsU &
D) <
) WATER RIGHT LlCE NSE Deparintent of Watsr Resources €8
; WATER RIGHT NO. 61-07189 Vigstein Regonal Cfiice 3
d &
® Priority: July 10, 1974 Maximum Diversion Rate: 0.67 CFS <
i Maximum Diversion Volume: 12.9 AF C:
(&

®» This is to certify, that MAGIC WEST INC. <
% P.O. BOX 968 @
Y GLENNS FERRY, ID 83623 has complied with the terms and conditions G}
of the permit, issued pursuant to Application for Permit dated July 10, 1974; and <
has submitted Proof of Beneficial Use on June 13, 1979. An examination indicates <

that the works have a diversion capacity of .670 cfs of water from a GROUNDWATER
source, and a water right has been established as follows:

BENEFICIAL USE PERIOD OF USE  RATE OF DIVERSION  ANNUAL VOLUME
INDUSTRIAL 08/15, to 07,01 0.67 CFS 12.9 AF
LOCATION OF POINT(S) OF DIVERSION: e SWSE , Sec. 29, Township 05S, Range 10E

ELMORE County

PLACE OF USE: INDUSTRIAL

TWN RGE SEC }

055 10E 29 SWSE

R4

o v
L e s

CONDITIONS/REMARKS : e %| A g
ok ﬁt',-‘t'.- L ) .

2 o

1. The maximum diversion vblu@é‘is defined as the maximum allowable
volume of water that may be diverted annually from the source
under this right. The use of water confirmed by this right is
limited to the amount which can actually be beneficially used.
The maximum diversion volume may be adjusted to more accurately
describe the beneficial use”or to implement accepted standards

sl [ TN

M B VBBV VBB YYIY-O-G QOG-0 O09Y

4 of diversion and use efficiency.: i: il 1

& 2. This water right is appurtenant to the described place of use.
& 3. This right is subject to all prior water rights and may be

4 forfeited by five years of non-use.

4 4. Modifications to or variance from this license must be made

4 within the limits of Section 42-222, Idaho Code, or the

& applicable Idaho law.

>4 5. A measuring device of a type approved by this Department shall be
S maintained as a part of the diverting works.

3

>

>

>

>

>

>
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)

State of Idaho ;

(o)

$) 2

D, FRGE Department of Water Resources

>,

)

S WATER RIGHT LICENSE

D WATER RIGHT NO. 61-07189 >

® This license is issued pursuant to the provisions of Section 42-219, Idaho Code.
® Witness the seal and signature of the Director, affixed at Boise, this 27

Y day of AT o =2 » 1997 .
|

Acting for  R. Keith Higginson, Dirﬁ? ﬂ
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Form 219

6/86 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES ]
BENEFICIAL USE FIELD REPORT g

GENERAL INFORMATION Permit No._ &8/ = /87
1. Owner: /]&‘.’/‘C//C %/Cj% _f/VQ, Phone No. 366 - 7(/77

Current Address: Jy‘”' o< 988 &/epns /G-.dva , LA /fffoz_?
2. Accompanied by: 123 = /Mg sard EXAM. DATE: ___ C/U/%7

Address: e Phone No. Yame

. . ] LRI Soy H-
Relationship to Permit H/older. £n w))

3. Source: /?ﬁ 7 —'1"-"-/ o Tent tributary to

OVERLAP REVIEW

1. Other water rights with same place of use:

srame £ /-T7228

. N7
O Copies Attached,\é.soe__)

2. Other water rights with same point of diversion: ___/AJ © INE

O Copies Attached O Copies of Field Exam's Attached

SYSTEM DESCRIPTION

1. Diversion System Diagram: Indicate all major components and distances between components. indicate weir
size/ditch size/pipe i.d. as applicable. 0O Alternative diagram attached

T LE

‘6\/(/(0&.}
/7_-,\,\({45 2

/{'Z(/Cé‘)”fwc L AnT
=
6’9_»1(60 ")’.

6" LinE dov {
N 9 lont |
[oredt S \ a /

ot hend les porssTeuntes, \

NET /Ja,a‘ o FhAs k
waTer l?—-} & i WLl

ACCEsS »‘\
il

PTOvH

Scale: 1" = (T T Temd€
2. " Copy of U.S.G.S. Quadrangle Attached O Aerial Photo Attached ~ ™~ e o s S
Showing location(s) of point(s) of diversion and (required for irrigation of 10 acres or more).

ﬂz/ﬂface(s) of use (required).
Photo of Diversion and System Attached
(required for all but single household domestic groundwater, and stockwater.

~>



System Description (continued)

3. Narrative: Description (As operating at time of measurement. Indicate pressure, number of sprinklers, etc.)

/2 - Cgn
/-230 7 foz, 7tk A /0 / ) 4?"“'/ L= é/f 2 ags e s “T~
" 1 - / 5 K J F w-:--.. P
Al e / fneT s - LT I PN DT e - TR e A - u[
. o . P / ‘., 7 i
vl TAur 4_#4 .,./&J‘[L,( Sotmzce (/72 L’/' ) i com3, f s *L C ™y ia 7{"( {co'd )
, /
g an  ocdlaAl  RY fe iy e of Toowe gallind, - F pil ohim” Jo
/ k4 < e = e e N
! ' ’ p 1 . Vo
Ca //c"‘" \";q ) e ‘/‘L,ne AL 7£ o] Ll £ /A K/o% 7 Cﬂ/aﬂ Pi<d €C S5 (Mcv”‘{a:_, /5

J
/(’f:'(/ Y‘«{ (w;j?éw'i‘c,.a) S~ fis N

L

DS r e, tns s o and &®uLn Join i - 34 b p 7 ﬁ STt
/ ! . R :
i P ,-' r‘luﬁat_r 7()611 4 oy ‘.'{)z,« -‘/ b Ry 2,0~ pare -_‘[ e S IR 1
AV 7 . ' , A , i
072 / "?Cr'\ -, [ 2200 A—{ Yar .,«‘/ 5&..-‘/", Crl n.'._,‘z -f”uj D R et L) Aoy /) -
S, . .7 . . !
DA 7 SV e and £l emSiin lor 37 am, X See Remarks on page 4 f6r continuation :
4. : '
Well or Diversion Pump Serial No.
Identification No.* Motor Make Hp Motor Serial No. Pump Make or Discharge Size
Moos€ :
Soephs | RS |5 LUxg | feoless £" o
L. omens b/t

.

*Code to correspond with No. on map and aerial photo

5. Point(s) of Diversion:

Ident. | Gov't.
No. Lot |Y | Va|Y | Sec. | Twp. | Rge. County Method of Determination/Remarks
e |SEL 24/ 5 N 'DE N EL prire muS<y 7 25 )
6. Place(s) of Use: Indicate Method of Determination Ve A 2
NE NWVa SWY SEY
Twp. | Rge. | Sec. [NEV|NWY[swii| SEVs |NEYs| NWYa SWY4|SEVa | NEYa| NWYi|SWY4| SEVA| NEYs| NWY4| SWYi| SEV Totals
SS [1ce | 24 z -
[
:
a
Do not use this space é
. . z
.,_./) < {J ) 522



¥
Do not use this space !
o
D. FLOW MEASUREMENTS U, Additional Data Sheets Attached
1. .'(::1-’ ‘.,?,“c‘
TRty MY Calib.
Measurement Equipment Type Make Model No. Serial No. Size Date
JVIVE
2. Measurements:
ven€  Jisile
E. FLOW CALCULATIONS O Additional Computation Sheets Attached
1. Measured Method: . 71" =
2. Alternate Method for Checklrl_g Purposes G = (XJ)C 5) ¢ 29 . /—7‘5.— = . 577 CT':A'
{ purhins .3 G T/ )= 7o - ZeZ XS
/..51':7‘(,2 5o ’
F. PUMP EFFICIENCY DATA (Optional) /\///Q
Discharge Pressure: psix2.31= ft (1); Dynamic pumping level: ft (2)
Total Head: (1) + (2) = (3) : Flow rate: cfs (4)
Water HP: (3} x(4) - 8.8 = (5)

Meter Input KW: 3.6 x KH x CTRor MULT x PTR x N/ T= (6)

Meter Input HP: (6) x 1.34 = (7)
Panel Input KW: Ave PF x Ave Volts x Ave Ampsx .001732 = (6)
Panel Input HP: (6) x 1.34 = (7) Efficiency: (5)/{(7) x 100 = %
ERRAIE
G. VOLUME CALCULATIONS 1908 i b f.iwd.& : :
1. Volume Calculations for Irrigation: /"/’q f'“V 02 4990
sUY U2
Vir. = (Acres Irrigated) x (Irrigation Requirement) = '
Vpr = [Diversion Rate (cfs)] x (Days in Irrigation Season) x 1.9835 = s |
V = Smaller of Vg and V5 = 2 _ 3
57)( . !».r..s.l.._,\"_/.c- £ -4
2. Volume Calculations for Other Uses: v asax
ZVASTUNC LSE pv T L P . s
o 2ad % § il Y2 wéifye =
XY /L.:/f/'/ 20,7 gpdix 3t 7
S al"y1 ek Y, Jov v 7y
] [ el UJ
Cagi // Y, 2ev, 0 /e 5otz /2.
Vi Y L o~ . e - ,/ s - -
C%‘,;mh—ér/ ‘;ZC’ o /:/‘C/ (., - ( )—) . X U,

VAR Ry vyl ‘
(Fet. o i = =)




H. REMARKS AND OVERLAP REVIEW ANALYSIS
,ﬂﬂem’;g e //-_./._Ir oo o S ane / \/-',/767
/a//,al»d ./(7 C,\(} AS /,;79,1w-7‘ )‘A.w»m Vid ?yunf;u-vu CorsFirpwns Y’;)?’)t,w\ Cadr )/lupAth AP /‘l"“*;t
NAZRAITIVE (O NT;NhG“?/ : /"7\-; fe e of ! /3/',_{-3,//?7 730 S /%c.( i Fae b/»" Spunie o R
TATIIY by (v Szhow wolc-'%zaﬂi[f’«:é. A%, ,:,., Ao L Hir e T r,/ r'..i".'f-"v.:r»-%
pisre _Comrihie _witl Rl _wekk 25 Loqpe fany Co ‘(Am,;:m.djym..u,}/,.ﬁ preressery rickmmt
wr U /0;; anel ¢ oaverseles g Fr

e 7
L arfuw-h( o Tl ey Lewid of 307 face.l or

/L‘Af~7L~ Tuan ‘7‘. .;74 711( /)/‘f»..«‘/‘-
s v

lew Vrerisn 6/-7228

P
i s 7

el

L .
AL
I
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RECOMMENDATIONS
1. Recommended Amounts one Yut Fo T e
Beneficial Use }!i’eriod of Use v Rate of Diversion Annual Volume
i From To Q (cfs) V (afa)
T pidinstiei e /s 7// .67 /2.9
Totals:
2. Recommended Amendments
E(Change P.D. as reflected above O Add P.D. as reflected above 0 None
Change P.U. as reflected above {0 Add P.U. as reflected above O Other
J. AUTHENTICATION
Field Examiner's Name CHeen LesHi o
Signature _,%M\ S ///Z/zg
CONSULTANT SEAL

Certification Date

X;/‘!/Y7

Field Report Preparation Date
K. Licensing recommendation shall be prepared by an Ildaho Department of Water Resources

employee on a computer printout attached hereto.
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Mr. Steve Lester, Water Resource Agent
State of Idaho
Department of Water Resources
2735 Airport Way

Boise, ID 83705

Dear Mr. Lester:

Enclosed is the information you requested via your letter dated Dec.

P.O. Box 968

Jan. 4, 1988

SALES

Magic Valley Foods, Inc.
P.O. Box 475

Rupert, Idaho 83350
Phone: 208-436-3126

GLENNS FERRY, IDAHO 83623
Phone: 208-366-7477

16,

1987.

Pump Data:

Brand: Peerless 360 G.P.M. @ 3,600 R.P.M.
Model Number: 6HXB 10 inch hole

440 Volt 105 ft. deep

4 stage

Copy of Andrew Well Drilling Well Test Report.
Copy of Well Drillers Report for State of Idaho.

Please contact me if you need additional information.
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Sincerely,

MAGIC WEST,

Wm. Schow
Vice President
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Department of Water Resources
Western Reagicnal Oifice
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