IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:
NAME AND ADDRESS:

SOURCE:

QUANTITY :

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Standard Form 5

1-17

MILNER IRRIGATION DIST
5294 E 3610 N
MURTAUGH ID B3344

Source: Tributary:
SNAKE RIVER COLUMBIA RIVER
135.000 CFS

11/14/1916

T10S R21E 529 SESE
Within TWIN FALLS County

F1O5—RaLE-520-NESERE
Within-TWIN-FALLE G
Purpose of use: Period of use: Quantity:
IRRIGATION i/i1s 11/15 135.000 CFS

13335 ACRES TOTAL

Place of use is within the boundary of Milner Irrigation District pursuant
to Section 43-323, Idaho Code.

The boundary encompassing the place of use for this water right is described
with a digital boundary as defined by I.C. Section 42-202B(2} and authorized
pursuant to I.C. Section 42-1411{2} (h}. The data comprising the digital
boundary are incorporated herein by reference and are stored on a CD-ROM
disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place of
use is attached hereto to illustrate the place of use described by the
digital boundary.

Right:Nos./IfI} and 1-2050 are limited to the irrigation of a combined total
—

~of 9468 acres fin a“singlé irrigation season.

This right is limited to the irrigation of 8114.4 acres within the place of
use described above in a single irrigation season.

Use-pf the/§Iahts listed below is limited to the irrigébion of a.-combined
totdl of”13,335 acres in a Single irrigation season. Combined Right Nos.:
4544637 1-5, A-17, and 1-2050.

p——
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IDAHD DEPARTMENT OF WATER RESOURCES RECOMMENDED
WATER RIGHTS ACQUIRED UNDER STATE LAW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for the
definition of the righta or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no

later than the entry of a final unified decree. Section 42-1412(5), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

Standard Form 5

Water is delivered through Milner Irrigation pumps.

Right includes accomplished change in point of diversion pursuant to Section
42-1425, Idaho Code.

Right includes accomplished change in place of use pursuant to Section 42-
1425, Idaho Code.

1-17 2



05/11/200C6
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 1-17
NAME AND ADDRESS: MILNER IRRIGATION BIST

5294 E 3610 N

MURTAUGH ID B3344
SOURCE: SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
QUANTITY: 135.000 cFs
PRIORITY DATE: 11/14/1%16
POINT OF
DIVERSION: T105 R21E 529 SESE Within TWIN FALLS County
PURPOSE AND
PERIOD OF USE:

EURPOSE OF USE PERICD OF USE QUANTITY

IRRIGATION 3715 11/15 135.000 CFS

PLACE OF USE:

/

1333% ACRES TOTAL

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2) and
authorized pursuant to I1.C. Section 42-1411{2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

Place of use is within the boundary of Milner Irrigation District pursuant to
Section 43-323, Idaho Code,

This right is limited to the irrigation of 8114.4 acres within the place of use
described above in a single irrigation season.

4 e59

+ €5

OTHER PROVISIONS

NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

Right includes accemplished change in place of use pursuant to Section
42-1425, Idaho Code.

Water is delivered through Milner Irrigation pumps.

Right includes accomplished change in point of diversion pursuant te Sectisn
42-1425, Idaho Code.

Director’s Report Basin 01 Part 1 19



0373072005
IDAHO DEPARTMENT OF WATER RESQURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

S0URCE :
QUANTITY:
PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

1-17

MILNER IRRIGATION DIST

5294 E 3610 N

MURTAUGH ID 83344

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
135.0040 CFS

11/14/1516

T10S R21E 529 NESESE Within TWIN FALLS County

PURP E E PERIQD OF USE QUANTITY
IRRIGATION /15 11/15 135.000 CFS

g
\ 3/ 3 2;/46{/1@?135 TOTAL

Place of use is within the boundary of Milner Irrigation District pursuant to
Section 43-323, Idaho Code.

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I.C. Section 42-202B{(2) and
authorized pursuant to I.C. Section 42-1411(2) (h}. The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary.

Use /0f -the riagqgffzgzgg/bel W ig,liﬁI;;;;Lo tgpaff;;bation-df a combi
total” of 9468/acTes sirgle.-iTrigation seaSon. Combined Right Nos7: 1-9
and 1-177 Lf’ N

This right is limited to the irrigation of 8114.4 acres within the place of
use described above in a single irrigation season.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: Decreed

Water Right 1-17

Right includes accomplished change in point of diversion pursuant to Section
42-1425, Idaho Code.

Right includes accomplished change in place of use pursuant to Section
42-1425, Idaho Code.

Water is delivered through Milner Irrigation pumps.
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PERMIT NO. 12%52

Proof of Completion of Works

DEPOSITION OF HOLDER

Ques. 1. Stare vour name, age. residence. occupation and postoffice address.
Ans. D..B. Moorman, ige 63 _years, Twin Malls, Tdaho. .. .. o..___.__....
.......... BParmer. Twxin PAllM.,. Yd8BCa . .. s

Ques. 2. If acting in behalf of a corporatiori. state its mame. principal place of business, your po-
sition with reference to same, and your authority for appearing in its behalf.

Are __Mustangh Canal Company, Twin_ Palla, ldaha. I.an.tha_Secratary
.......... freasurgy_and Genarsl Mamsger of sail_ ocompany/
N l.anpear _az anah afficer. _ .. . .. -

Ques. 3. State pemiber and date of permit, amount of water you are anthorized to divert, somrce, and
point of diversion

Ace _XBIRR, ___________. e mmm e .A0s. £5a.__2neke Biver..1ls Raciion _
e £9_2wp 10 _sonth, Rangs 21 Esat T, M.. _—— —

Ques. 4. Siate purpose for which water is to be eed, and, if for irrigation, state the number of
acres and give descriptioa of the tand you intend to reclaim.

................................................................

-tbs lasmd_embracsd _in_the Miloer_Jeow Lift Irrigetion Distrios. . ______
Ques 5. State whaber or 0ot the water bas been turned into your works of diversion, and, if so,
when and to what extent
Am. ....Yae_to_the extent of 100 Sep. Ft.._xarioos amounts and at___
......... JAricua times. Apring the_lazk three JOAX®- . _ ... . _______..
Ques. 6. State whether or not the works of diversion are folly completed, and whether or mot they
comply in all respects with the terms of the permit.
Am. ._M0. 1IN o foXx or _thay haye gooe they do, .. _____________
Ques. 7. [f the worls of diversion do not comply with all the terms of your permit, state folly those
particalars in which there is any variance

------------------------------------------------------------------------

.......... nidtsc. At hotiom At kgsdx the end. magxisum capacity.. 185 Seo .
ft., at the main cansl. ZasysGanpl. p5 Seo Pt,
D, 8, M oreseteer

¥ hereby certify that the forcgoing testimony was read to the above subscriber before its signing, tha
I believe him to be the person he represents himself to be, and that said testimony was subscribed ard swom

to before me, in....... Pwis- Palls,- Pwin-Pells county; Idahos--- -------un Conmtywof
............................. State of Idaho, onthis ....... .. 14th day .of ______ . de=sx
.......... Oatobar.1922,.A. D. 19...
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REPORT OF ENGINEER RN
This proof is for  ORINLIEICE WONED In Water Distriet No, 0=

1, State name of applicant and number of permit: Inrtugh Sl Jampesy - Permit 1A7EP
2, Stale source of water supply: malm Bwr = 300 see.fls

1. Location of point of diversion: 1at §, dess 39, e 10 8,, 2 B x,,5.0.

{. Dencribe works as they exist, giving dlmwnn aml capacities of -lne ALM‘

e

State whether or'nol water bas been turned nto wurkn of diversion:

. tiive exart Jocation of lands to be irrigsted. I proof is for beneficial use, give exact number of
acres under enltivation in esch forty-acre tract, (Describe manner and place of use If for other thun

icrigation) :  lend embresed in the kilmer leow Lift Irrigatiss uist., eis smlle aad
Onasis veumtion.
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* -—
into works of diversion: 7"‘/

6. Give exact location of lands to be ierigated. [ proof is for beneficial use, give exact number of

acres under cultivation in ench forty-acre tract, (Dencribe manner and place of use If for other than

irrigation): legd smbresced in the Nilmer Low Lift Irrigetion ulst.. rwis salls and
CGasnle daratles.
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REPORT OF ENGINEER

== m -

R. Hesw many parties conduct water in this system? 1‘,./" A4 MMM
9. Give Zames and amount of each right:

ke
10, Wry" urge atream would th- water here approoriated finally reach? é-’ 444 -

11, [le~ = the variour tritwtsries on route. from paint of  diverdion o the principsl  drzinage

strean




¥Milner Low Lift Irrigatiorn District.
Twin Pulls, Idaho, July 9 1923.

Re: Pexmit Neo. 12789

Coomiseioner of Esclammtion
Boise, ldahko.

Dear B8ir:-

‘ I am enclosing you a Certified Check for uz.ao
; as per your letter to us of Juns 29,1923.

Pleass issie to Nilper Low Lift Irrigation Distriet
Certificate far completion of works, and msil to me at Twin
Talls, Idahe.

¥We tulieve we are sntitled to and should have 148
sec. feet &8 our J motors and pumps will furnish that amount.
We have been pumping consideradble more than 90 sec. ft. with
two motors. Pleasc take the satter up with Mr. Carter and 1if
possible give us ten more sec. fest.

COTGCIRITRT, Y T e

Very 'rru].y Yours,

1/
/ ! !_t" Lo
&2, v S *—“"'; fFé AT

¥,

SRS el g B e

/;275?"




Decewber 1€, 1957

HEelsenm & Melen
Athernagys At Lew '
Pe 0, Ram 387 f
hrlay, Idsho Res: Midner low Life i

Ixrigation Dletriat
At s A, H. Malsm
Necr Nro Mielomme

In reply S0 your letter of Decsmber 1, 1957 requesting to kmow tm
status of Perul¢ No, 12759, wieh is as follows;

Applicant - Jemes B. Rays

Seures of umply = Snale River

Smount = Y0 owdioc fest per second

Mled - Novesber 1L, 1916

Omyplation of Works Proof mede - Jul 12, 1923
Buneficial Ose Proof naver made.

On Deconber ”’ W’ Jemes P, Hays sssigned sadd permit to D, B.
Noormanj ea Msgest 2k, 1919, D. B, Moormsn sssigned sxid pamit to
Yartmugh Gmal Ovpenyj on Pebruary 10, 1922 the Murtaugh Canal
Conpeny ssuigned said perwit to the Milmer low Lift Irri zdion
Dstrict. Owrtlificate of works proof was issued by this dapartrent
for 135 enbic feet par seoond, this right being supsrseded by d-cree
dated April 29, 193] in the case entitled Milner Low [ift I rigation
Distriah v Ipon Grandall, Veterwmaster.

Aoccording to ouwr records, the water rights for the Milner low Lift
Irrigation Distriet is 135 cubdo feet per msecond decreed water right,
and 37 cudic fest per second lisetsed undar Permit No, 18919 and &
filing far 70 mtic feet por seocond under Pamit No. 21713.

Hoping this answers your inguiry.
Very truly yours,

MNARK R, KULP
State Reclamstion Baginser

by

Roy W. Thompson
0ffice Hanager




BEFORE THE OFEPARTMENT OF WATER ADMINISTRATION
OF THE
STAYE OF IDANO
IN THE MATTER OF Permits No. 01-2029,

OL=2063 & 02-2341 in the mame of AILXER

)

}

) ORDER TO SHOAV CAUSE
LOW LIFT IRRIGATION DISTRICT )
)

-
-

Application for Permit No, 01-2029 wag originally filed on November 14, 1918,
and sought 2 permit to appropriate 300 secomd feet of water from the Snake River for irri-
gation purjoscs. On July 12, 1923, a Certifieate of Cumpletion of Workse wag issued to the
Milner Low Lift Irrigntion District, indicating that works had been eonstrueted sufficient to
divert 135 second foet of water from the ke River for irrigation purposes, No proof of
beneficial use of the water was subseguontly sulanitiud, probably due to the Lt that this
right was incluled in 2 deeree of the distriet cour,

Application for Permit 02-20%1 was filed on May 3, 1950, for a permit to approp-
riate 70 second feet of water from the Sunke River for ivrigation purposces, DProofl of hene-
ficial use of the water was sulmitted vi April 27, 194, ot no Jicense conflirming the right

has been issucd by the Dejeretment,

Application for Permit 01-206:4 was filed on April 26, 14966, sccking a permit to
appropritte It sccomd feet of witter fram the Sale River for jrrigition purposes,  Proof of
benelici] use of the water wins submitled on May 3, 1967, Tut no license has Seen 188ued
conlirming the water ripht.

Infurmation availible to this uifice indicates that the Milner Low Lif- Irrigation
District has diverted o maxiiaum quantitv of 205 scemnl feet of water during weriods when
they were nol withdrawing water from sterage, W oapgnares ovident, the reforse, that the
maximum "ritwral” Quw water vights ol the distriet canot execod hat ammont.  The district
has decrecd and Jicensal iwtural How water vights for 2 tutrl of 193 sceond fiel oS follows:

Number Amount  Vriorcity Right Estiblizhal 1iv & Remarls

01-0017 135 ofs nAa1/100 Becree = Milner Low LIt ve, Iine Crandall

01-0L") 121 cls 1/ /14930 Decres = Burley Trvigation Disticl va. Henry Fagle

01-2050 37 ofs 10725/ 1440 License - lll.'uuls within Milner Low Lilt Irrigation
islrict

It appears, thercfore, that licenses eannot be issucd utiler Povmils No, 01-2019,
01-20G3 & 02-2041, due to the inibility of the permit hokler to show proal that they have
diverted 2nd beneficially usal wider under these pormits, in addition to tose righta previously
deereod or Leensad,

IT IS THEREFORE CRDERED aed the Milner low Lift Irvigation District {8 herchy
required to show cause, inwriting, on or before June 16, 1974, as to why Permits No, 01~
2029, 01-2063 anmd 02-2031 shouki nut be cancellud amd removad from the reconds of this
Department,

Dated this Le day of May, 1974,

R, KEFID lum:l.\s-'un.\'c:
Directer

Sent by Cerificd Mail #32093 Cr-HET
dr




STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION
STATE OFFICE

Cecil D. Andrus 614 State Street “\.V;nct Rights Admaasttation
rermor 2 4 atet Resource Investigations
o Slntfhousc Annex 2 Dam and Rewrvonr Satety
R, K:ith Higginson Boise, Idaho 83720 Wates Weh Dillling
Durecior {208' 3840218 Waste Lisposal Wells

Stream Channel Protectionn
Geathermal Kesources

IN THE MATTER OF CANCELLATION OF PERMITS
TO APPROPRIATE THE PUBLIC WATERS OF TIE
STATE OF IDAHO NO. 01-2029, 01-2063 & 02-2081 ORDER OF CANCELLATION

IN THE NAME OF Milner Low Lift Irrigntion District

b et e

WHEREAS, the permit holder has [riled to show proof that water has been diverted
and beneficially used under the above numbered permits in addition to those rights previously
decreed or licensed; and,

WHEREASB, on May 14, 1974, notice was sent to the holder of said permits to appear
before the Director of the Department of Water Administration on or before June 15, 1974, to
show cause why said permits should not be cancellied: aml,

WHEREAS, the holder of said permits has failed to comply with the requirements of
said permits and has not shown adequate cause why such permits should not be cancelled-

IT IS, THEREFORE, ORDERED and Permits No, 01=-2029, 01-2063 & 02-2081 are
hereby CANCELLED,

Dated this __ /' day of June, 1974.

R. KEITH HIGGI
Director

Of A2
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Judgment Book Ko. 14, Page No, L33
IN THE DISTRICT COURT OF THE ELEVANTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

8111
DISTRICT COURT
MILNER LOW LIFT IBRIGATION DISTRICT, ) Eleventh Judicisl Dist
Plaintiff ) County of Twin Falls,
g State of Idshe
V8= DECHEE Filad Apr. 30,1931
) /e/ Barry C, Parsons
LYNN CRANDALL, Water Master in charge) Tlerk
of distribution of tha water from )
Snake River, /e8/ Frank J, Smith
Defendant )

y Cler
Entered Apr.30,1931

This cause came on duly to be hsard in open court on the 17th day of
April, 1931, before the Court sitting without a jury. J. L. Hodgin, Esg. appesr~
ed as counsesl for the pleintiffy and thers being no appearance for the defeadant,
his defsult was duly entered, Now, upon filing the Findings of Fact and Conclu-
sions of Lew herein, md the Court being fully advised in the premises;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED That the Milner Low Lift Irri-
gation District is entitlsd to the use of One Hundred Thirty-five {135) cubic
feat per second of tha waters of Snske Biver for the irrdigation and cultivation
of the following described lsnd situate in the counties of Twin Falls and
Cassia, State of Idaho, to-wits

In Township Eleven (11) South, Range Ninetesn (19} E, B, M.
Vest Half of Northeast Quarter (Wi NE}), and
Hortiwest Quarter of Scutheast Quarter (¥W; SEX), and
Southeast Quarter of Southeast Quarter (SE} SE}), of
Section Thirteen (13).

In Township Eleven (11) South, Renge Twenty (20) E B Mi
Sections Two (2), Three {3), Fine (9), Ten (10),
Eleven (11),Fifteen (15), Sixteen (16}, Seventeen (17),
Ninsteen (19), Twenty {20) and Twentysone (21)j North
Half? (N%) of Section One (1)

South Half (S_&) of Section Four (L};

South Half (SX) and Northeast Quarter (NE}) of
Section Eight (8)g

Horthwest Quarter (Nw}) of Section Fourteen (1hi);



Pagam 2

Nortiwest Cuarter (¥Wl) of Sectimn Twenty-two (22);

North Half (N}) of Section Twenty-eight (28);

Horth Half (N}) of Seotion Twenty-nine (29); and

North Half of Northeast Quarter (N} NE%) of

Bection Thirty (30),

In Township Ten (10) South, Range Twenty (20) B B M3

Section Thirty-aix (36)s and

Northeast Quarter (Nt}) and

South Half (8%) of Section Thirty-five (35).

In Township Ten {10) Scuth, Range Twenty~one {21) E B M;

Sections Thirty-one {31) mnd Thirty-two (32);

South Half of Southwsat Quartsr (5% i) of

Secticn Twenty-nine (29); and

South Helf (S%) of Seotion Tirty (30).
and for domestic purposes; and the ripht to the use of said amount of water
ia hereby dedicated and made appartenant to sald sbove desoribed londs, with
priority dating frou the Mith day of November, 19165 and the seme shall be
divertsd in Lot Eight (8), Section Twanty-nins (29), Townskip Ten (10) South,
Range Twenty-cna (21), E B M,

Dated this 29th day of April, 1931,

¥nm, A, Babeock
District Juige,
mh

3TATE OF IDARD P
COUNTY OF TWIN FAILLS) °

I hersby certify the foregoing to be a full, true and
corrdct copy of the originel o8 fils in the above
entitled actienm,

8/ C. A, Puslas

T e a

/8/ Irene Sinema

Deputy

1Z,094 15" pe
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2 u 113 Main Ave. W., Suite 303
: P.O. Box 485
John A. Rosholt BARKER Twin Falls, ID 83303-485
ohn A. K0sho : {208} 733-0700 telephone
Albert P, Barker ROSHOLT (208) 735-2444 facsimile
John K. Simpson & jar@idahowaters.com

Travis L. Thompson SIMPSON
Shelley M. Davis LLP 205 N, Tenth St., Suite 520
i P.0. Box 2139
FPaul L. Arrington u n Boise, ID 83701-2139
(208) 336-0700 telephone

(208) 344-6034 facsimile
brs@idahowaters.com

Travis L. Thompson
tit@idahowaters.com

October 27, 2005
VED
Via Facsimile (208) 525-7177 & U.S. Mail RECEI
el Hollid 0CT 3 1 2005
Michael Holliday
Idaho Department of Water Resources D"’“""‘E:L,‘;‘,,‘{" #g&:mms

Eastern Region
900 N. Skyline Dr., Suite A
Idaho Falis, Idaho 83402-1718

Re:  Milner Irrigation District Water Right Claims 01-09, 01-17, and 01-2050 /
August 15, 2005 Letter

Dear Michael:

This letter responds to your August 15, 2005 letter (addressed to Gary Slette, former
counsel for Milner) regarding the Department’s interpretation of the Idaho Supreme Court’s
decision in Bradshaw v. Milner Low Lift Irrigation District, 85 Idaho 528 (1963), and the
preliminary recommendations for Milner’s natural flow water rights (Basin 01) in the SRBA.

In the Bradshaw decision, the Idaho Supreme Court expressly held that the “new lands”,
or those annexed after 1952, were entitled to use water under Milner’s natural flow water rights,
provided that use did not interfere with use on the “old lands”, those lands included in the district
prior to 1952. Specifically, the Court held:

However, we do not construe the conclusions or judgment of the district court as
denying to the owners of the new lands any right or interest whatever in the water
rights held by the district prior to their annexation. The irrigation district law
regards the irrigation district as a unit, and as a legal entity, holding title to its
property and water rights in trust for the uses and purposes set forth in that law . .

. we recognize the right acquired by the owners of new lands, by their inclusion
within the district, to the use of any water owned by the district when the use
thereof is not required for the proper irrigation of the old lands, and when such
use is not in conflict with the rights previously acquired by the owners of the old
lands, or when such use is not in derogation or impairment of such prior rights.



Mickael Holliday / IDWR
October 27, 2005
Page - 2

We find nothing in the conclusions or judgment of the district court in conflict
with this right of the owners of the new lands and its decree must be construed in
harmony therewith.

Bradshaw, 85 Idaho at 547 (emphasis added).'

Accordingly, the Idaho Supreme Court has plainly recognized that the owners of “new
lands” within Milner’s district have a “right” to use “any water” owned by the district, including
the natural flow rights (01-09, 01-17, and 01-2050), as long as the use is not required for “proper
irrigation” of the old lands and the use does not “conflict” with or “impair” the rights of the “old
lands” landowners.

Consistent with this ruling, Milner has historically irrigated all lands within the district,
including “old” and “new” lands, with its natural flow water rights. Therefore, the Department
should recognize all of Milner’s irrigated acres, including both “o0ld” and “new” lands, for
purposes of Milner’s natural flow water right recommendations. In addition, Milner does not
believe it is necessary to file an additional “beneficial use” or “enlargement” claim to cover the
“new lands” under a separate natural flow water right.

Thank you for your attention to this matter and please call me at 733-0700 after the
Department has reviewed this letter. In addition, please advise if the Department has any
additional questions or would like to meet with representatives of Milner to discuss this matter
further.

Sincerely,

BARKER ROSHOLT & SIMPSON LLP
AT A

Travis L. Thompson

Enc.

cc:  Walt Mullins, Manager
Scott Breeding, Chairman (Board of Directors)

' 1 have enclosed a copy of the Idaho Supreme Court’s Bradshaw decision for the Department’s reference.
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miss as a demand and motion for change of
ventte, and on that basis, ordered the case
transferred to Caribou County where the
defendants reside. Plaintiffs appeal from
the order for change of venue, contending
the trial court erred in treating the motion
to dismiss as a motion to change venue.

The issue presented by this appeal is iden-
tical to that decided by this Court in Bistline
v. Eberle, 376 P.2d 5011 (1962) Therein
it was held that LR.C.P. 12(b) (3) does not
anthorize dismissal of an action vpon
grounds of improper venue; that if a mo-
tion to dismiss upon the grounds of im-
proper venuc is made, the same should
be denied; and that the trial court is with-
out power to change the venue of its own

motion.

By virtue and under the authority of the
decision in the case of Bistline v. Eberle,
supra, the order of the trial court trans-
ferring the case to the Thirteenth Judicial
District, in and for Caribou County is va-
cated and the cause is remanded for further

proceedings.
Pursuant to a stipulation of the parties,

no costs will be allowed.

KNUDSON, C. J, and McFADDEN,
TAYLOR and SMITH, JJ., concur.

1. Ante, p. 167.
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381 P.2d 440

Beraard C. BRADSHAW and Mickey Brag.
shaw, hushand and wife, et al.,
Plalntiffs-Appellants,

V.

MILNER LOW LIFT IRRIGATION DIs.
TRICT, a guasi-munictpal ecorporation,
et al., Defendants-Respondents.

No. 9106.
Supreme Court of Idaho.
May 3, 1963,

Rehenring Denied May 29, 1963,

Action by owners of lands newly an-
nexed to irrigation district for judgment
establishing right to share in water rights
of district and in payment of its bonded
debt and cost of maintenance and opera-
tion on pro rata basis to owners of lands
previously annexed. The District Court,
Eleventh Judicial District, Cassia County,
Sherman J. Bellwood, J., entered judgment
denying relief and adjudging owners of
new lands liable for entire cast of acquiring
additional water rights, enlarging and equip-
ping system to irrigate their lands and for
higher cost of maintenance and operation
and adjudging that plaintiffs could not
compel district to assess benefits and deliver
water to lands for which no water was
available, and the plaintiffs appealed. The
Supreme Court, Taylor, J., held that owners
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of lands which were within irrigation dis-
trict and to which district provided water
for irrigation for many years acquired
valuable water rights which had become
appurtenant to and dedicated to their lands,
and of which they could not be deprived
without their consent when they needed it,
and owners of later annexed land did not
acquire right to share in those water rights
by process of annexation alone.

Affirmed.

I. Walers and Water Courses C=247(1)

Evidence supported finding that irriga-
tion district, sued to permit owners of an-
nexed land to share in all water rights
owned by district equally with all other
owners without regard to date of annexa-
tion or of water rights, did not have avail-
able sufficient water for irrigation of all of
its lands for which morc acre feet of stor-
age was necessary in certain reservoir than
was allocated to district,

2. Appeal and Error €=1010(1)

Findings supported by evidence would
hot be disturbed on appeal. I1.C. § 13-219,

3. Waters and Waler Courses =216

Constitutional provisions governing and
guarantceing water rights and concerning
priority of appropriation apply to irrigation
districts. Const. art. 15, §§ 3-5.

85 ldaho—34
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4. Waters and Water Courses E=256

Irrigation district which bought rights
of original appropriator of water and made
subsequent appropriations and purchases of
water stood in position of “appropriator”
for distribution to landowners within the
district, within constitutional provision
making use of water subjest to regulation
and control of state. Const. art. 13, § 1.

See publicatio Words and Phrases
for other judicinl constructions and
definitions.

5. Waters and Water Courses €251

Irrigation district which bought rights
of ariginal appropriator of water and made
subscquent appropriations and purchases of
water held title to water rights in trust for
landowners, and landowners to whose lands
the water had become dedicated had ac-
quired status and rights of “distributees”
within constitutional provisions guarantee-
ing continuing rights to water and govern.-
ing priorities. Const. art. 15, §§ 4, 5.

Sec publication Words and Phrases

for other judicial constroctions and
definitions.

6. Waters and Waler Courses €=249, 251
Owners of lands within irrigation dis-
trict which provided irrigation water for
many years for those lands acquired valua-
ble water rights of which they could not be
deprived without consent when they needed
it and owners of later annexed land did not
acquire right to share in those rights by
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process af annexation alone. Const. art. 15,
§§ 1, 3-5; 1.C. §8 42-101, 42-904, 42-914,

43-1010.

7. Waters and Water Courses €243

Owners of lands newly anncxed by
irrigation district which initiated water
rights acquired or to be acquived from
reservoir storage cxpressly for bencfit of
those lands were cntitled to have water ac-
quired from the reservoir storage treated
as appurtenant to those fands. Const. art.
15, §§ §, 3-5; L.C. §§ 42-101, 42-904, 42-914,
43-1010.

3. Waters and Water Courses €224, 228l

Trrigation district law regards district
as a unit and a legal entity holding title to
its property and water rights in trust for
uses and purpases sct forth. 1.C. §§ 43-101,
43-316.

9. Waters and Water Courses =226, 249

Purpose of statute providing that after
recording of order changing boundaries,
irrigation district shall remain a district as
fully as if new lands had been included
therein at original organization is to make
tandowners within district equal, except as
to any disparity existing in benefits rTe-
ceived, so far as may be consistent with
priority of water rights. Const. art. 15, §§
1, 3-5; 1.C. §§ 43-404, 43-1010.

10. Waters and Water Courses &249

Owners of lands newly anncxed by ir-
rigation district have right to use any water

85 IDAHO REPORTS

owned by district and not required for prop-
er irrigation of prior annexed fands so long
as that use does not conflict with rights
previously acquired by the other owners or
is not in derogation or impairment of the
prior rights. LC. §§ 43-101, 43-316, 43404,
43-1010; Const. art. 15, §§ 1, 3-5.

1. Waters and Water Courses €231
Owners of lands newly acquired by
irrigation district were required to bear
cost of acquiring water therefor, enlarging,
equipping, and extending system for irriga-
tion thereof, and to pay differential in cost
of maintenance and operation due to any
factor necessarily increasing cost of irriga-
tion of new lands. T.C. §§ 43-101, 43-316,
43-404, 43-1009; Const. art. 15, §§ 1, 3-5.

12. Constitutional Law €=290(1)

Eminent Domatn €=2(10)

To require owners of Jand previously
annexed to irrigation district to bear part
of cost of acquiring water for newly an-
nexed lands, enlarging, equipping, and ex-
tending system for irrigating new lands,
and of differential in cost of maintenance
and operation due to higher clevation of
new lands without consent would invade
constitutional rights to just compensation
for condemnation and to due process.
Const. art. 1, §§ 13, 14,

13. Watars and Water Courses =249

Board of directors of irrigation district
could not be required to accept payment of

I

3 U A T - v e s T, e iy



benefits assessed and thercafter be required
to deliver waler to newly annexed lands
which had not been irrigate! and for which
no water right had becn acquired or was
available. Const. art. 1, §8 13, 14; art. 15,
8¢ 1, 3-5.

e s

Lowe & Lowe, Burley, Ralph R. Bresh-
ears, Boise, for appellant.

When the Milner Low Lift Irrigation
District annexed the 4000 acres of addition-
al lands, such lands, upon payment of the
annexation fee of $125.00 per acre, were
entitled to share proportionately in the
available water of the District with the
lands that were in the District prior to an-
nexation on an equal basis without regard
to the time of entry or location of the land.
Section 43-316, Idaha Code; Scction 55-
101, Tdaho Code; Title 43, Chapter 10, Ida-
ho Code; Section 43-1004, Idaho Code;
Section 43-1005, Tdaho Code; Section 43—
1008, Idaho Code; Section 43-1009, Tdaho
Code; Section 43-1010, Idaho Code; Sec-
tion 42-2601, 1daho Code; Section 43-1007,
Idaho Code; Yaden v. Gem Irrigation Dis-
trict, 37 Idaho 300, 216 P. 250; Knowles v.
New Sweden Irrigation District, 16 Idaho
217, 101 P. 81; Harsin v. Pioneer Irriga-
tion District, 45 Idaho 369, 263 P.2d 988;
Eldridge v. Black Canyon Irrigation Dis-
trict, 55 Idaho #43, 43 P2d 1052; Micks v.
Combs, ct al,, 311 Ky. 149, 223 S.W.2d 379,
11 ALR.2d 1393.

BRADSHAW v. MILNER LOW LIFT IRRIGATION DISTRICT
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The owners of the new lands did not
waive any right they might have had 10
equality of water rights within the District
and they are not estopped by reason of any
alleged information, represcatations and
agreements, given and made to the old land
owners, {rom insisting upon equality of
water rights within the District. Cahoon v.
Seger, 31 1daho 101, 168 P. 441; Little v.
Dergdahl Oil Company, 60 Tdahe 662, 95
P.2d 833; United States, for the Use and
Benefit of Continental Lumber Company v.
Embrey, D.C.Idaho, 130 F.Supp. 643; 115
ALR, page 152; 48 AL.R2d, page 1071;
19 Ametican Jurisprudence, para. 54, page
660; Jones v. United States, 96 U.S. 324,
24 1. Ed. 644; Sturm v. Boker, 150 U.S. 312,
14 S.Ct. 99, 37 L.Jid. 1093, 1096.

The Board of Directors of Milner Low
Lift Irrigation District does not have the
legal right to classify the lands within the
boundaries of the District, placing in one
classification all lands inciuded therein
prior to the anmexation of 4,000 acres by
order of the Board October 23, 1952, and in
a different classification the annexed lands,
and providing that after such classification
the new lands, upon payment of the annexa-
tion fee, will be entitled to receive for irri-
gation thereof, from the District, only such
water available to it as is not required for
the irrigation of the other lands within the
District. Section 42-504, Idaho Code;
Harsin v. Pioneer Irrigation District, 45
Idaho 369, 263 P. 983; Yaden v. Gem Ir-
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rigation District, 37 Idaho 300, 216 P.2d
250; Scott v. Nampa & Meridian Irriga-
tion District, 55 Idaho 672, 45 P.2d 1062,

The Board of Directors of Milner Low
Lift Irrigation District does not have any
legal right to discriminate against the own-
ers of tlte 4,000 acres of new lands annexed
to the District by order of the Board dated
October 23, 1952, by levying an assessment
for operation and maintenance of the Dis-
trict at a higher rate per acre than the as-
sessment per acre for operation and main-
tenance of the District levied and assessed
against the owners of the old lands. Sec-
tion 43-701, Idaho Code; Colburn v. Wil-
son, 24 Idaho 94, 132 P, 579; Gedney v.
Snake River Trrigation District, 61 Idaho
605, 104 P.2d 909.

The Board of Directors of Milner Low
Lift Irrigation District should be required
to levy the annexation assessment of
$125.00 per acre upon all lands remaining
unsupplied with irrigation water that werc
anpexed to the District by order of the
Board dated October 23, 1952, and there-
after be required to complete the extension
of the distribution system of the District sa
as to be able to deliver water for the irriga-
tion of the lands of appellants. Harsin v.
Pioneer Irrigation District, 45 Idaho 369,
263 P. 988; Yaden v. Gem Irrigation Dis-
trict, 37 Idaho 300, 216 P. 250; 94 C.J.5.
Waters § 352, page 403; In re Water
Rights of Deschutes River, and Tributaries,
134 Or. 623, 286 P. 563, 204 P. 1049 ;
Hanes v, Idzho Irrig'ation Company, Ltd,,

21 Idaho 512, 122 P, 859; Beatty v. Clark
Colony Water Company, 28 Cal.App. 749,
153 P. 990; Hidalgo County Water Contral
& Improvement District No, 1 v, Quick,
Tex.Civ.App., 13 S.W.2d 209.

Parry, Robertson & Daly, Twin Fails,
Nielson & Nielson, Burley, for respondent,
Appellants and the Board of Directors
are bound by the information, representa-
tions, and agreements given and made to
the owners of the old lands at and prior to
the time of the annexation proceedings;
it is the obligation and duty of the Board
of Directors to carry out the representa-
tions and agreements made to the owners
of the old lands prior to the 1952 annexa-
tion proceedings; and appellants, as well as
the Board of Directors, have waived any
right to claim equality of water rights
within the District, and both are estopped
from asserting any such right. Tukey v,
City of Omaha, 54 Neb. 370, 74 N.W. 613;
Tingwall v. King Hill Irrigation District,
66 Idaho 76, 155 P.2d 605; Indian Cove Ir-
rigation District v. Prideaunx, 25 Idaho 112,
136 P. 618; American Law Institute’s, Re-
statement of the Law of Contracts § 9%0;
White v. Ralph, 66 Idaho 38, 154 P.2d 167.
Tt is the duty of the Board of Directors
of the District to classify the lands within
the District in accordance with the provi-
sions of Section 42-904, Idaho Code, and to
find and declare that the water rights
owned by the District, except Palisades
Reservoir water, are appurtenant to the old
lands, and such lands are entitled to a prior
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use of such waters. Scetion 42-904, Idaho
Code; Section 1 of Article 15 of the Idaho
Constitution; Section 4 of Article 15 of
the Idzho Censtitution; Section 5 of Ar-
ticle 15 of the Tdaho Constitution; Ses-
sion Laws of the State of Tdaho, 1899, p.
408; Scssion Laws of the State of Idaho,
1903, p. 150; Section 42-101, 1daho Code;
Section 43-304, ldaho Code; Secction 43,
Session Laws of the State of Idaho, 1899,
p. 424; Section 43, Session Laws of the
Siate of Idaho, 1903, p. 179; Nampa &
Meridian Irvigation District v. Brose, 11
Idaho 474, B3 I. 499; Biddick v. Laramie
Valley Municipal Irrigation District, 76
Wyo. 67, 299 P.2d 1059; Brose v. Board of
Directors of the Nampa & Meridian Irri-
gation Distict, 20 Tdaho 281, 118 P. 504;
Brose v. Board of Dircctors of the Nampa
& Meridian Trrigation District, 24 Idaho
116, 132 P. 799; Gerber v Nampa &
Meridian Irrigation District, 16 Idaho 1,
100 P. 80; Gerber v, Nampa & Meridian
Irrigation District, 19 1daho 765, 116 P. 104,

The Board of Directors had and now has
authority to make additional asscssments
upon the new lands. Section 43-1009,
Idaho Code.

The Boatd of Direclors are under no ob-
Jigation to accept assessment {ces in any
amount for land not now irrigated until
there is complele assurance that an ade-
quate water supply from Palisades Reser-
voir, or semc other source, has been ob-
tained and is available. Municipal Law by
Chester James Anticu, Vol. 3, p. 309, Val.

2, p. 367; 64 CJ.5. Municipa! Corporations
§ 1929, p. 551; Hayes v, City of Seattle,
120 Wash. 372, 207 P. 607; State cx rel.
Lang v. Anderson, 164 Minn. 134, 204 N.W.
925; Farding v. Board of Supervisors of
Osceola County, 213 lowa 560, 237 N.W.
625.

It is the duty and obligation of the Board
of Directors to levy one assessment for
maintenance and operation upon the old
fands, based upon the cost of delivery of
water to such lands, and another assessment
for maintenance and operation on the new
lands, based upon the cost of delivery of
water to such lands, Colburn v. Wilson, 24
Idaho 94, 132 P. 579, distinguished; Ged-
ney v. Snake River Irrigation District, 61
Idaho 605, 104 P2d 909, distinguished;
State ex rel. Lang v. Anderson, 164 Minn.
134, 204 N.W. 925; Harding v. Board of
Supervisors of Osceola County, 213 lowa
560, 237 N.W. 625; Tukey v. City of
Omaha, 54 Neb. 370, 74 N.W. 613; 66
idahe 76, 155 P.2d 605; Indian Cove Irri-
gation District v. Prideaux, 25 Idaho 112,
136 P. 618; American Law Institute’s, Re-
statement of the Law of Contracts § 90;
White v. Ralph, 66 Tdaho 38, 154 P.2d 167.

TAYLOR, Justice.

The defendant (respondent) Milner Low
Lift Irrigation District was organized in
1921. At that time it acquired by purchase
the water rights and the incomplete diver-
sion and distribution system of the Mur-
taugh Canal Company. The purchase price
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ultimately agreed upon was $486,864 to be
paid in bonds of the district. At that time
there were 8114.4 acres of land within the
district. The purchase price was calculated
upon a basis of $6Q per acre, which was
determined, and decrced, to be the amount
of benefits accruing to each acre, and to be
the basis for the fixing of annual assess-
ments. During the years betwceen its organ-
ization and 1952 the district acquired addi-
tional water rights, and certain lands werc
excluded and other lands were added by
fourteen separate ahnexations, o that the
total acreage within the district in 1952,
prior to the annexation involved hercin,
had been increased to 9468 acres.

The acres added by these previous annex-
ations were assessed for benefits on the basis
of their proportionate share of the original
indcbtedness of the district remaining un-
paid at the date of their respective annexa-
tions, and after annexation the added lands
shared in the distribution of water belong-

ing to the district, and in the payment of '

debts and maintenance and operation ex-
penses, cqually with all other lands within
the district.

Some two years prior to 1952, various
proposals were made and discussed among
water users of the district for the irrigation
of lands lying outside of, and adjacent to,
the boundaries of the district. These pro-
posals were made by owners of lands within
the district who also owned a major portion
of the lands proposed to be annexed. Some

85 IDAHO REPORTS

of these owners werc also officers ang
directors of the district. The acreage to he
annexed was increased in cach succeeding
proposal so that the final propesal, which
was consummated on October 23, 1952, re.
sulted in the annexation of 4000 acres of
new land.

it was understood by all concerned that
the existing water rights owned by the
district were insufficient for the irrigation
of more than a fraction of the proposed
additional land. This is apparcut from the
terms of the petition for annexation.

During that period the construction of
the Palisades dam and reservoir on the
Snake river, by the Federal Burcan of
Reclamation, was authorized. The pro-
moters of the proposed anncxation under-
stood that the Palisades project was planned
and was to be developed as a source of
water supplemental to the water available
to existing irrigation systems, and was not
intended primarily for the development of
new projects. Ilence, annexation to an ex-
isting district would facilitate the acquisi-
tion of additional water from the Palisades
storage for the irrigation of the lands to be
annexed.

June 8, 1950, at a meceting of the land-
owners of the district, a committee was
appointed to act with the chairman of the
board and sccretary of the district in mak-
ing a study of the proposed extension of
the district. All of the five members of this
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commitlee, a5 well as the chairman of the
board and secretary of the district, were
owners of lands proposed to be annexed to
the district, and the lands of all, except
one, were ultimately annexed.

Water for the irrigation of the lands of
the district as it existed prior to the annexa-
tion involved was taken from the Snake
river by means of a pumping plant focated
on the forebay above the Milner dam. The
water was pumped te an elevation above the
river from which- it was distributed by
means of canals, laterals and subsidiary
pumping stations o the lands of the district.
The average lift was 77 feet. The irriga-
lion of the lands proposed to be annexed
required the enlargement of the cxisting
pumping plant and main canal, the con-
struction of additional laterals, and the
pumping of the water for such lands to an
average elevation of 150 feet.

The lands in the district as it existed
prior to the annexation of 1052 are referred
to as the “old Jands”, and the lands annexed
in 1952 are referred to as “new lands".

At a landowners' mecting held January
22, 1952, the committee appointed to study
the proposed extension of the district made
a report of its findings as to feasibility and
conditions of such extension. The follow-
ing appears in the minutes of the mecting:

“The subject of a 4,000 acre exten-
sion to the Milner Low Lift [rrigation

District was presented to the landown-

ers by Charles L. Fisher, Chairman of
the extension Committee. Mr. Fisher
stated that after considerable study, the
Committee members believe that $100.-
00 per acre is a very fair price for the
entrance fee, which includes all con-
struction and additional power cost for
lifting water to 2 higher level. The
purchase of storage water for the ex-
tension being in addition to the $100.00
per acre entrance fee, because the Mil-
ner Low Lift Irrigation District will
have 40 years Lo pay for the same, with-
out interest. Therchy making the an-
nual storage water payment out of the
Bond Levy.

#Tyy addition to the exlension paying
for all new construction and additional
power costs, it will pay for its own
storage water and help pay for the con-
struction and water-rights on the pres-
ent 9,468 acre project.

“A 4000 acre extension to the Mil-
ner Low Lift Irrigation District was
unanimously approved by cach person
standing and expressing his opinion.”

At a meceting of the board of directors of
the district, held August 5, 1952, a petition
was filed with the board requesting annexa-
tion of the 4000 acrcs before referred to.
The petition was signed by the owners of
approximately 3423 acres of the 4000 acres
proposed to be annexcd. The petition con-

tains the following agreement:
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“That we, the undersigned, do here-
by covenant and agree to pay to the
said Milner Low Lift Irrigation Dis-
trict, at such time as the same may be
assessed against the said land by the
said Distriet, the sum of $100.00 per
acre for the purpose of cqualing the
amount wc would have been required
to pay such District had the land been
included in such District at the time the
same was originally formed and the
additional increased cost of putting wa-
ter on the land. Tf such sum be not
sufficient to pay such increased cost,
then we do hereby authorize and direct
the Board of Directors to make such
additional assessment or assessments as
shall be sufficient to pay the cost of put-
ting the water on the land.

“This petition is presented with the
expressed understanding and agree-
ment that water is not now available
for more than the following deseribed
real estate, towit: [approximately 800
acres described] and that water cannot
be placed upon the real estate last above
described until an additional pumping
unit has been installed and necessary
laterals constructed.

“That water is not now available and
will not be available for the following
described real estate, to-wit: [approxi-
mately 3200 acres described] until the
Palisades Reservoir is constructed and
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in operation, and if the land last above
deseribed e annexed to the District,
no demand will be made upen the Dis-
trict for water for the irrigation there-
of until water is available .thcrefor and
the necessary pump or pumps and other
diversion cquipment have been installed
and placed in operation, and the nec-

essary canals and laterals constructed.”

September 2, 1952, following publication
of the petition, written objection and show-
ing in opposition to the propascd annexa-
tion was filed with the board by onc of the
“old land” owners. September 5, 1952, at
a regular mceting of the board, a resolu-
tion was adopted, declaring that the direc-
tors decmed it to be for the best interests of
the district to include therein the Jands
described in the petition (1.C. § 43-1007).
The conditions of annexation sct forth in
the resolution follow closely those sct forth
in the petition as to the 800 acres. As to
the 3200 acres the conditions were stated
as follows:

“Section 3: That the following de-
scribed real estate shall be annexed to
the said District on the expressed con-
dition that water is not now available
and will not be availabie for the irriga-
tion thereof until the Palisades Reser-
voir has been constructed and is in op-
eration and the necessary pump oOr
pumps and other diversion equipment
have been installed and placed in ofera-




tion and necessary canais and laterals
constructed, and that no demand will be
made upon the District for water for
the irrigation of the same, or any part
thereof, until water is available from
the Palisades reservoir and the neces-
sary diversion works and laterals have

been constructed * * *

As to all lands, the resolution concludes:

“Section 4: That all of the above de-
scribed land shall be annexed to the
Milner Low Lift Irrigation District on
the expressed condition that each and
every landowner, or their grantees,
shall severally pay to the Milner Low
Lift Trrigation District the sum of One
Hundred ($100.00) per acre, or such
sum in excess thereof as shall be neces-
sary to procure and place water upon
The said sum of
$100.00 per acre, or any sum in excess
thercof, shall be Jevicd and assessed
against the said land by the Board of
Directors in one assessment, or in as-

land so annexed.

scssments from time to time as the
Board of Directors shall deem right
under the circumstances, and such as-
sessment shall be paid by the landowner
or his grantee before and as a condition
precedent to the said land becoming en-
titled to receive any water, unless the
Board of Directors of said District shall
otherwise direct.”
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Pursuant to a further resolution of the
board, adopted at the same time, an clec-
tion was held October 7, 1952, on the issue
October 10, 1952, upon a
canvass of the returns of the election, the
board determined and declared that the pro-
posal to change the boundaries of the dis-

of annexation.

trict to include the 4000 acres was carried
by a vote of 58 for, and 34 against, the
annexation. At a special meeting of the
board, held Oclober 23, 1952, an order was
adopted changing the boundaries of the dis-
trict to include the lands described in the
petition and resolution for annexation. The
order contained the same conditions set
forth in the petition, as modified by the
resolution, as hereinabove set out.

Prior to the annexation and particularly
between January and October, 1952, several
meetings of the landowners were hcld in
the district to consider the annexation pro-
posal, Also, some of the members of the
extension committee and the chairman of
the board and secrctary of the district
visited landowners of the district in their
homes. At these landowners' meetings and
visits in the homes of landowners, the com-
mittee members and the officers of the dis-
trict sought to allay the fcars, widely held
and expressed among the landowners, that
their water rights would be jcopardized,
and that they would be subjccted to addi-
tional financial burdens by the annexation
proposed. To overcome such fears and
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to secure a favorable vote on the annexation
proposal, the committee members and offi-
cers mentioned assured the landowners that
if they would vote in favor of the annexa-
tion, and the proposal carried, their exist-
ing water rights would not be jeopardized;
that they would not be required to assume
any additional financial burden; and that
the owners of the new Jands would pay any
additional costs inveolved, including the
costs of expanding and extending existing
facilities, the cost of acquiring necessary
additional water, and the additional costs
for pawer to raise water to the level of the
new lands. Some of the old landowners
testified at the trial that in voting in favor
of annexation they relied upon the assur-
ance Lhus given them,

A short time prior to the annexation, the
district began negotiations for the purchase
of a storage water right in the American
Falls rescrvoir. The contract {for the pur-
cnase was executed in 1953. By its terms
the district acquired 11,574 acre feet of
water from ithe American Falls reservoir at
a cost of $18,999.50. This low cost was the
result of a credit allowed by the burcau of
reclamation for rentals paid by the district
for 15,000 acre feet of water leased from
that source during the ycars from 1936.
The 11,574 acre feet purchased was a re-
placement for the water theretofore leased.
By the same contract the district also ac¢-
quired 27,500 acre feet of storage right in
the Palisades reservoir at a cost of $7.75

per acre foot, and the district has been al-
lotted an additional 17,000 acre feet of
storage water from the Palisades reservoir
at the same cost per acrc foot. This the
district has not yet contracted for.

Mr. Lynn Crandall, Snake river water-
master for district 36, which embraced z1]
of the watershed involved in these proceed-
ings, qualified as an expert on the duty and
availability of water, and testified that tg
irrigate adequately all of the annexed lands,
the district would require a total of 53,000
acre feet of water from the Palisades
reservoir, 10,500 acre feet of which were,
and are, not available.

Following the execution of the contract
for storage water rights, the district leased
only 3332 acre feet from the American Falls
reservoir, In 1957 only 1822 acre fect were
available for lease by the district from that
source. No water was lcased in 1958, Tn
1958 the Palisades project was complcted
and placed in operation. In 1954 water was
delivered to 2239 gcres of the new lands.
In 1955, 1956, 1957 and 1958 water was de-
livered to 2359 acres of the new lands.

Following the annexation and on June 2,
1953, by resolution of the board of direc-
tors the annexation fee chargeable to the
new lands was increased to §125 per acre.
From 1954 to 1958 water available to, and
received by, the district was distributed pro
rata and equally to all irrigated lands with-
in the district, including the 2359 acres of
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the new lands. 1628 acres of the new lands
had never beén irrigated at the time of
wial. At all times during the existence of
ihe district, prior to the ycar 1958, all
charges for maintenance aud operation were
spread cquaily over all lands recciving wa-
ter for irrigation.

At the date of annexation, there remained
unpaid of the old bonded indebledness of
the district the sum of $194,000, During
the ycars 19534, 1955, 1956 and 1957, the
awners of new lands were assessed and paid
toward the retirement of this original in-
dibieduess the tota] sum of $66534. No as-
sessment was made after 1957 against any
of the new lands for the retircment of the
old indchtedness.

The hoard of directors advised the own-
ers of new lands that their right to receive
water, after payment of the annexation fec,
was subject, and inferior, to the rights of
the awners of the old lands.

By resolution of the board of directors
at its meeting on September 3, 1957, the
asscssment levied for the maintcnance and
operation of the distriet, for the 1957-58 fis-
cal year, was made upon the old lands at
the rate of $7.24 per acre, and on the new
lands at $9.50 per acre. The levies for
rayments duc on the old honded debt of
the district, and for the purchase of 11,574
acre feet of American Falls reservoir stor-

age water, were made upon the old lands

of the district only. These levies were pro-
tested by certain owners of new lands.

This action was commenced by certain
owners of new lands against the district
and the owners of the old lands, to have
the claimed right of the owners of new
lands to share in all water rights owned
by the district equally with all otlher Jand-
owners within the district, without regard
to the date of their annexation to the dis-
trict, or the date of the water rights.

There were 20 owners of new lands who
refused to join as parties plaintiffl and who
were joined as defendants, as provided by
1.C. §§ 5-313, 5-316. (Sec LR.C.F. Rule
19(a) now in effect.) These defendants
held title to approximately 1400 acres of the

new lands.

The cause was tried to the court with-

out a jury.

The trial court found that all of the
water rights acquired by the district, ex-
cept the Palisades storage water, had becn
made appurtenant to, and heneficially used
upon, and had reclaimed, land in the diz-
trict prior to the anncxation made in Octo-
ber, 1952

[1] The court also found:

“That a majority of the owners of
the old lands, relying upon the informa-
tion given and representations made in
the mectings and home visits above
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referred to, and upon the agreements
contained in the annexation petition,
were prevailed upon to vote in faver of
the annexation of the ncw lands; that
the information and reprcsentations
above referred to were made to the
owners of the old lands either on behalf
of the owners of the new lands or with
their knowledge and consent and with-
out objection on their part; that a
majority of the owners of the old lands
would not have voted in favor of the
annexation if such information, repre-
sentations and agreements had not been
given and made to them, as the owners
of the new lands and the Board of Di-
rectors of the District knew; that the
owners of the old lands voted at the
election as they did only because of
such information, represcntations and
agreements; that the proposal to an-
nex the ‘new lands’ would have heen
defeated at the election except for
such information, tepresentations and

agreements.” Finding XX.

“That the sum of $125.00 per acre is
insufficient to pay (1) the cost of con-
struction and equipment nccessary to
deliver water to the new lands; (2)
the added power costs necessary to
deliver water to the new lands; and
{3} the cost of acquiring the rights to
water for the irrigation of such new

lands; that in order to furnish water
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from the facilities of the District to the
new lands, it would be neccessary for
the District to expend funds over apd
above the amount per acre that the
District is required ta spend in placing
water on the old lands; there is noth.
ing in said resolution, or in the petition
for annexation or in any understanding
or agrcement at any water users’ meet-
ing or mectings or otherwisc, which
precludes the Board of Directars from
making assessments in addition to the
$125.00 per acre if the cost of con-
struction and equipment necessary to
deliver water to the annexed lands and
the cost of acquiring the rights to water
for the irrigation of the annexed lands
should exceed $12500. The pctition
for annexation and the resolution of
September 5, 1952, calling for the clec-
tion, specifically provide for the mak-
ing of such additional assessments.
The majority of the members of the
Board of Directors understood, at the
time of the adoption of the June 2,
1933, resolution above referred to, that
the Board of Directors could make
such additional assessments upon the
new lands as are necessary to pay such
costs when they are finally determined
and this was also the general under-
standing of the owners of new and
old lands. The final cost of extending
the system of the District is not yet
known." Finding XXIIL
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“Experience in the operation of the
District since the annexation in 1952
has shown that there is and will be
a difference in the cost of delivery of
water to the new lands and that of the
old lands. Experience was necessary
to determine the extent of this differ-
cnce in cost. In 1957 after the District
had the advantage of some experience
of the delivery of water to the new
lands it was determined that the differ-
cnce in the cost of this delivery, allow-
ing credits for any benefit to the Dis-
trict as it existed prior to 1952, was
$2.26 per acre and that difference was
reflected in the assessment made for
operation and maintenance for the year
1958. For the years 1959 and 1960
the difference in assessment was $2.46."
Finding XXVL

“That the water delivered * * *
[to new lands during 1953 through
1958] was not pursuant to amy water
right which has been made appurte-
nant to the new lands pursuant to the
annexation proceedings of 1952; and
that said watcr was made availabie
only on a year-to-year basis until a
permanent supply woulid be available
from Palisades Reservoir; and that
such water was not delivered to such
lands by the District to be beneficially
used with the ultimate purpose of cre-
ating a permanent right in said lands
to demand such water as an appurte-

nance to the new lands; that there is
not now appurtenant to the new lands
any permancnt water right, and there
will not be any such right available
during the year 1938, and the District
will never be able to secure, from the
waters to be stored in the Palisades
Reservoir, a full or adcquate water
right for the new lands; that for the
year 1955, the District was compelled
to Jease additional water other than the
water received pursuant to the water
rights * * * [held by the district]
to be used on the lands in the District;
that during the years 1954, 1956 and
1957, because of the above-normal flow
of Snake River, it was not necessary
for the District to acquire watcr other
than that received under the afore-
mentioned water rights, but in any nor-
mal water year, those water rights
will not be sufficient to furnish water
to the lands in the District.” Finding
XXVIIL

“That based upon historical nse, the
duty of water in the Milner Low Lift
Irrigation District is 5.8 acre feet per
acre divested at Snake River of which
approximately 75% is delivered to the
Jand. Assuming Dalizades Reservoir
was in operation during the historical
period from 1920 to 1958, and assuming
the District was comprised of 13,468
acres (old lands and new lands) therc
would be 15 years during this period
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when less than 5.8 acre feet would he
available for diversion and 11 years
when less than 5 acre feet would be
available with critical shortages occur-
ring during the 1930-34 periad. If
the figure 5.2 acre feet was used, which
is the amount that has been diverted
during the past few ycars, therc wonld
be 13 years during this period when fess
than 5.2 acre fect would he available
and 11 years when less than 5 acre fect
would be available with the same criti-
cal shortages occurring during the
1930-1934 period.” Finding XXVIIL.

“That the present water supply of the
District is not sufficient to adequately
itrigate both the old and the new lands;
that if water is delivered on an equal
basis to both the old and the new
lands in the future the water rights
appurtenant to the old lands prior to
the annexation of the new lands will
be diminished and jeopardized:; that
to provide an adequate water supply
for the new lands, it will be necessary
for the District to purchase sufficient
storage space in Palisades Reservoir
to provide at least 5 acre fect of water
per acre; that Palisades Rescrvoir is
the only source of available water, of
which the space is only ¥4 firm; and
that it would be nccessary for the Dis-
trict to acquire at least 60,000 acre
feet of storage space to supply ade-
quately water for the 4,000 acres of

new lands, and such storage space will
cost not less than $7.75 per acre foot
of storage capacity, which would e
paid by the owners of the new lands ;
that 60,000 acre feet of storage space
in Palisades is not available to the Dis-
trict; that not more than 44,500 acre
feet of such storage space is or will he
available to the District™ Finding
XXIX.

(¥n our consideration of appellant’s con-
tention that the trial court erred in finding
that the district did not have, and there
was not available to it, sufficient water for
the irrigation of all of the lands of the
district, both old and new, we have deter-
mined that the finding of the trial coutrt
is supported by the evidence, and particti-
larly on the basis of the testimony of Mr,
Crandall, the river watermaster, that a to-
tal of 55,000 acre feet of Palisades storage
would be necessary for that purpose.)

“That if the Board of Directors
caunot make additional assessments on
the new lands, the owners of old land
will be required to assume added finan-
cial burdens for operation and mainte-
nance charges, construction costs, and
acquisition of additional water rights
and storage, all of which would be con-
trary to the information, rcpresenta-
tions and agrecments given and made to
and with the owners of old lands.”
Finding XXX,
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annotations.

From its findings, the court, among other

things, concluded:

4t js the duty of the Board of Di-
rectors of the Milner Low Lift Irriga-
tion District to classify the lands within
the District in accordance with the
provisions of Section 42-904 of the
Tdaho Code and to find and declare the
water rights owned by the Distriet, ex-
cept Palisades Reservoir water, are
appurtenant to the lands within the
District prior to October, 1952, and
the lands within the District prior to
1032 are cntitled to a prior right to the
use of such waters.” Conclusion T.

“The water rights owned by the Dis-
trict, except Palisades Reservoir wa-
ters, are appurtenait to the lands with-
in the District as it existed prior to
October, 1952, and the District holds
title to such waters in trust for the
owners of old land. That the unpaid
part of the costs of the acquisition and
construction of the facilities of the
District and for the acquisition of the
water rights * * %, cxclusive of
Palisades storage, and acquired prior
to 1052 remain an obligation of the old
lands” Conclusion TI.
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[2] The findings of the trial court are
amply supported by the evidence and will
not now be disturbed. T.C. § 13-219 and

“Any attempt to use the waters now
appurtenant to the old lands on new o
annexcd lands withont just compensa-
tion to the old land owners would con-
stitute deprivation of property without
due process of law.” Conclusion 11T,

“That if and when water is made
available from Palisades Reservoir
such water shall be appurtenant to the
lands annexed to the District in 1952,
That the cost of acquiring 27,500 acre
feet of storage space in Palisades
Reservoir and, if purchased, the cost
of acquiring the additionai 17,000 acre
feet in Palisades Reservoir now allotted
but for which no contract has been en-
tered into or approved, would be an ab-
ligation to be assumed and paid for by
the owners of the new lands. That
the cost of 11,574 acre feet of storage
space in American Falls Reservoir now
undet contract, should be an obligation
{0 be assumed and paid for by the own-
ers of the old lands.” Conclusion IV.

“Plaintiffs cannot now compel the
present Board of Directors of said Dis-
trict to perform coutrary to the in-
formation, representation, and agree-
ment which were given and made to the
old Jand owners for the purpose of ab-
taining their favorable vole on the
atnexation proposal prior to the elec-
tion in Scptember, 1952: and that the
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Board of Directors is bound by such
information, representation and agree-
ments.” Conclusion V1.

“It is the duty and obligation of the
present Board of Directors to make
any assessment or assessménts upon the
new lands necessary over and above the
$125.00 assessment in June, 1953, to
complete construction and purchase
equipment and pay the cost of the water
which will be made available from
Palisades Reservoir for use on the an-
nexed lands.” Conclusion IX.

“The present Board of Directors are
under no obligation to accept assess-
ment fees for land not now irrigated
until it is assured that an adequate
water supply from Palizsades Reservoir
or from some other sourcc has been
obtained and is available.” Conclusion
X.

“Priority of appropriation shall give the
better right as between these using the
water,” Constitution, Art. 15, § 3.

“Whenever any waters have been, ot
shall be, appropriated or used for agri-
cultural purposes, under a sale, rental,
or distribution thereof, such sale, rent-
al, or distribution shall be deemed an
exclusive dedication to such use; and
whenever such waters so dedicated
shall have once been sold, rented or
distributed to any person who has set-
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tled upon or improved land for agri.
cultural purposes with the view of rc-
ceiving the benefit of such water under
such dedication, such person, his heirs,
executors, admiinistrators, successors,
or assigns, shall not thercafter, without
his consent, be deprived of the annnal
use of the same, when nceded for
domestic purposes, or to irrigate the
land so settled upon or improved, upon
payment therefor, and compliance with
such equitable terms and conditions as
to the quantity used and times of use,
as may be prescribed by law.” Con-
stitution, Art. 13, § 4.

“Whenever more than one person has
settled upon, or improved land with
the view of recciving water for agri-
cultural purposes, under a sale, rental,
or distribution thereof, as in the last
preceding section of this article provid-
ed, as among such persons, priority in
time shall give superiority of right to
the use of such water in the numerical
order of such settlements or imprave-
ments; but whenever the supply of such
water shall not be sufficient to mect
the demands of all those desiring to use
the same, such priority of right shall
be subject to such reasonable limitations
as to the quantity of water used and
times of use as the legislature, having
due regard both te such priority of right
and the necessities of those subsequent
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in timc of scttlement or improvement,
may by law prescribe.” Constituticn,
Art. 15, § 5.

[3-5] These constitutional provisions
apply to irrigation districts. The defend-
ant district, having acquired by purchase
the rights of the original appropriator and
having itselfi made subsequent appropria-
tions and purchases of water, stands in the
position of appropriator for distribution
to the Jandowners within the district, with-
in the meaning of Const,, Art. 15, § 1. The
district holds title to the water rights in
trust for the landowners. The landowners,
to whose Tands the water has become dedi-
cated by application thereon to a beneficial
use, have acquired the status and rights
of distributces under Const., Art. 15, §§ 4
and 5. Nampa & Meridian Irr. Dist. v. Bar-
clay, 56 Idaho 13, 47 P.2d 916, 100 A.L.R.
557.

Plaintiffs cite the statement in Yaden v.
Gem Irr. Dist., 37 Idaho 300, 307, 216 P.
250, to the effect that these constitutional
provisions “have no application to an irri-
gation district, except as hereinafter noted.”
The quoted statement was dictum and in-
consistent with the conclusion reached in
that case. The action was brought by an
owner of land lying outside the district,
for damages for refusal of the district to
The plaintiffi Yaden had
been allowed to use water belonging to the

district when it was not needed by the
£5 1daho—38

deliver water.

landowners within the district. It was held
that the plaintiff could not thus acquire
a right to the continuous use of the water
as against the district. The basis of the
Vaden decision was that the water had be-
come dedicated to a beneficial use on the
lands within the district.

In conformity with the foregoing § 5
of Art. 15 of the Censtitution, the legis-
lature in 1901 enacted what is now 1.C.
§ 42-904, as follows:

“When any ditch, canal or reservoir
delivering or distributing water fo sev-
eral users has one or more rights or
priorities by reason of cnlargements
made from time to time, the right of
the land being irrigated by such works
chall be divided into classes; rights
of the first class belonging to those
lands reclaimed between the dates of
the first and second priarities or rights
of such works; rights of the second
class belonging to those Jands reclaimed
between the dates of the second and
third priorities of such works; rights
of any other class being determined
in Jike manner; but all the rights be-
longing to the same class shall be equal
and subject alike to the regulations of
their respective class” LC. § 42-904,

In Brose v. Board of Directors, 20 Idzho
281, 118 P. 504, and Brose v. Board of
Directors, 24 Idaho 116, 132 P. 799, the
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foregoing statute was applied to an irri-
gation district.

[6] In support of their contention that
by the process of annexation they acquired
a right to share in existing water rights
of the district on the basis of equality with
the owners of old lands, the plaintiffs rely
upon LC. § 43-1010, whick after requir-
ing the recording of the order changing
the boundaries of the district, provides:

“%® * * and thereupen the district
shall be and remain an irrigation dis-
trict, as fully and to every intent and
purpose, as if the lands which are in-
cluded in the district by the change
of the boundaries as aforesaid, had been
included therein at the original organ-
ization of the district.”

To construe this statute as plaintiffs do,
would render it repugnant to the provi-
sions of the constitution above set out.

The owners of the old lands, throngh
and by means of the irrigation district, ac-
quired, and for many years applied to the
irrigation of their lands, valuable water
rights, which had become appurtenant and
dedicated to their lands, and which were
held in trust by the district for their use.
They could not thereafter, without their
consent, be deprived of the use of that water
when neceded to irrigate their lands, Const.
Art, 15, § 4; LC. §§ 42-101, 42914, Fur-
ther, their use of the water for many years

prier to the annexation pave them “supe-
riority of right to the use of such water.”
Const. Art. 15, § 5; Gerber v. Nampa &
Meridian Irr, Dist., 16 Idahe 1, 100 P. 80;
Gerber v. Nampa & Meridian Irr, Dist., 19
Idaho 765, 116 P. 104: Biddick v. Laramie
Valley Municipal Irrigation Dist, 76 Wyo,
67, 299 P.2d 1059.

The fact that owners of lands, annexed
between the original organization of the
district and 1952, were accorded equality
with other landowners therein, in the yse of
water and in the debts and cxpenses of the
district, is of no consequence here, The
original landowners within the district may
have consented to such treatment of the
comparatively small annexations occurring
during those years. No issue is presented
in this case as between such owners. More-
over, it is abundantly clear from the rec-
ord that the owners of lands within the
district prior to 1952, did not consent to
aiy sharing or impairment of their exist-
ing water rights with the owners of the
new lands. Furthermore, the owners of
the new lands, by the terms of their petition
for admission to the district, specifically dis-
avowed any purpose to claim, or infringe,
the existing water rights of owners of the
old lands, and that same limitation was
carried forward into the order changing
the boundaries of the district, and became
a condition of that order. See: Nampa &
Meridian Irr. Dist, v. Briggs, 27 Idaho_ﬂfa
147 P, 75; Knowles v. New Sweden Irr.
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Dist., 16 Idaha 217, 101 P. 81; Tn re Water
Rights of Deschutes River & Tributarics,
134 Or. 623, 286 P. 563; Fenton v. Tri-
State Land Co., 89 Neb. 479, 131 N.W. 1038.

[7] Weagree with the conclusion of the
trial court that the water acquired or to
be acquired from Palisades reservoir stor-
age should be treated as appurtenant to the
new lands. It was and is a new right initi-
ated cxpressly for the benefit of such lands.

[8] However, we do not construe the
conclusions or judgment of the district
court as denying to the owners of the new
lands any right or interest whatever in
the water rights held by the district prior
to their anncxation. The irrigation district
law regards the irrigation district as a unit,
and as a legal entity, holding title to its
properly and water rights in trust for the
uscs and purposes set forth in that Jaw.
1.C. §§ 43-101, 43-316; Gedney v. Snake
River Irr. Dist., 61 Idaho 605, 104 P.2d 909,
Yaden v. Gem Irr. Dist, 37 Idaho 300,
216 . 250; Colburn v. Wilson, 24 1daho
94, 132 P. 579.

[9,10] Tt is the apparent purpose of the
provisions of 1.C. § 43-1010, abave quoted,
to make the landowners within an irri-
gation district equal {except as to any dis-
parity which may be found to exist in bene-
fits reccived (LC. § 43-404)] so far as
may be consistent with priority of water
rights as recognized and protected by the

provisions of the constitution. Harsin v.
Pioncer Irr. Dist, 45 Idaho 369, 263 P.
088. Having regard to such purpose of the
statute, and the authority of the legislature
in the premiscs as recognized by the con-
stitutional provisions above quoted, we rec-
ognize the right acquired by the owners
of new lands, by their inclusion within the
district, to the use of any water owned by
the district whcn. the use thereof is not
required for the proper irrigation of the
old lands, and when such use is not in con-
fict with the rights previously acquired
by the owners of the old lands, or when such
use is not in derogation or impairment of
such prior rights. We find nothing in the
conclusions or judgment of the district
court in conflict with this right of the
owners of new lands and its decree must

be construed in harmony therewith.

[11,12] We also agrec with the con-
clusions of the trial court that the owners
of the new lands must bear the cost of ac-
quiring water for such lands; of enlarging,
equipping and extending the system for
the irrigation thereof; and the differen-
tial in the cost of maintenance and opera:
tion, due to the higher elevation of the new
lands, or any other factor necessarily in-
crcasing the cost of the irrigation thereof.
Brown v. Shupe, 40 Idaho 252, 233 P. 59;
City of Nampa v. Nampa & Meridian Irr.
Dist., 19 Idaho 779, 115 P. 979, These bur-
dens were assumed by the owners of the

s i Sk

o A i,

=z

e

- T

B ¢ e T Y



TR TR S P i e

548 85 IDAHO REPORTS

new lands in their petition for annexation,
and were made a condition thercof. More-
over, the imposition of such additional
costs and burdens upon the owners of the
old lands, witheut their consent, would be
an invasion of their constitutionally pro-
tected property rights. Const. Art, 1, 88
13 and 14; Bennett v. Twin Falls, etc.,
Co., 27 Idaho 643, 150 P, 336; Nampa &
Meridian Irr. Dist. v. Briggs, 27 Idaho 84,
147 P. 75; Knowles v. New Sweden Irr.
Dist., 16 Idaho 217, 101 P. 81; Merchant's
Nat. Bank of San Diego v. Escondido Irr.
Dist.,, 144 Cal. 329, 77 P. 937.

What is said here is not in conflict with
Colburn v. Wilson, 24 Idaho 94, 132 P. 579,
nor with Gedney v. Snake River Irr. Dist.,
61 Idaha 605, 104 P.2d 909. In thase cases
the water rights of the respective owners
were of the same origin and of cqual
priority. No classification of lands was
made in the organization of the districts
nor in the asscssment of bencfits, based
upan any difference in the cost of construc-
tion or of maintenance and operation. Nor
was there any cnlargement or extension of
either district after the original landowners’
rights had become fixed.

The holding of the court, that the owners
of new lands arc subject to assessment for
benefits over and above the $125 per acre
to the extent necessary to pay the cost of
acquiring additional water rights and of
enlarging, equipping and extending its sys-

tem to their lands, is also recognized by the
provision of I.C. § 43-1009, as follows -

“* * * The order shall describe
the Jand so annexed to said district,
and thereafter such fand so annexed
shail be subject to such assessments
from time to time as the board of dj.
rectors shall deem right under the cir-
cumstances, and such. asscssments shalj
be deemed to be assessments for bene-
fits to said lands by reason of their an-
nexation to said district. * # %»

[13] The court also correctly held that
the board of dircctors of the defendant
district cannot be required to accept pay-
ment of benefits assessed and thereafter he
required to deliver water to new lands
{1628 acres) which have not becn irrigated
and far which no water right has been ac-
quired or is available. Gerber v. Nampa

& Meridian Irr. Dist., 16 Idaho 1,100 P. 80;
Gerber v. Nampa & Meridian Irr., Dist., 19
Tdaho 765, 116 P. 104; Bolcy v. Twin Falls
Canal Co., 37 Idaho 318, 217 P. 258. As
tereinbefore set out, this conclusion is in
keeping with the express conditions of the
annexation. Moreover, enforcement of the
claimed right to compel delivery of water to
such lands, would effect an invasion of the
constitutionally protected priority rights,
and property rights, of the owners of the,
old lands, hereinbefore cited. Beanctt v.:
Twin Falls, ete., Co., 27 Idaho 643, 150 P.:
336; Nampa & Meridian Irr. Dist.. w::
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Briggs, 27 Idaho 84, 147 P. 75; Knowles v.
New Sweden Irr. Dist, 16 Idaho 217, 101
P. 81: Merchants’ Nat. Bank of San Diego
v. Escondido Irr, Dist., 144 Cal. 329, 77 P.
037.

Judgment affirmed.

Costs to respondents.

KNUDSON, C. J., and McQUADE, Mc-
FADDEN and SMITIT, JJ., concur.
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381 P.2d 4563
George E. SARGENT and Mabel C. Sargent,
husband and wife, Plaintifis-Appellants,
v,

Julius E. NEUMANN, Edwln E. Brune, and
Max Boloy, as Direclors of the Milner Low
Lift Ierigation District, a public corpora-
tion, Defendanis-Respondents.

No. 9107.
Supreme Court of I1daho.
May 3, 186G3.
Rehearing Denied May 29, 1963.
Appeal from the District Court of the

Eleventh Judicial District, Cassia County;
Sherman J. Bellwood, District Judge.

Lowe & Lowe, Burley, Ralph R. Bre-
shears, Boise, for appeliants,

Parry, Robertson & Daly, Twin Falls,
Nielson & Nielson, Burley, for respondents.

TAYLOR, Justice.

Plaintiffs {appellants) brought this action
November 22, 1957, against defendants (re-
spondents) as directors of the Milner Low
Lift Irrigation District, for a decrce en-
joining defendants from levying upon their
lands within the district, a higher charge or
assessment for maintenance and operation
of the district’s irrigation system, than that
levied upon other lands in the district.

This action was combined with Brad-
shaw et al. v. Milner Low Lift Irrigation
District et al., ante, p. 528, 381 P.2d 440,
and with Seymour, et al. v. Milner Low
Lift Irrigation District, et al, post, p. 550,
381 P.2d 452, for trial in the district court
and also on appeal to this court.

Plaintiffs are owners of a portion of the
lands referred to in the Bradshaw case as
2359 acres of “pew lands” which reccived
water for irrigation from the district prior
to 1957, September 3, 1957, the directors
of the district levied an assessmcnt upon
these new lands for maintenance and opera-
tion for the year 1958 in the amount of
$9.50 per acre, and upon the oid lands in
the amount of $7.24 per acre.

Plaintiffs brought this action for them-
selves and on behalf of other owners of new
lands similarly situated, for the purpose of
obtaining a decree enjoining the making and
enforcement of such levy, or any levy, im-
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August 15, 2005

NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER
ATTN: GARY D. SLETTE

P O BOX 1906

TWIN FALLS ID 83303

To Whom It May Concern:

Your notice of error reply form, received in this office on June 1, 2005, indicated that
IDWR’s recommendation for Milner Irrigation District’s natural flow claims were in
error. You stated that “the number of irrigated acres should be recommended...to
accurately reflect the total number of irrigated acres within the project.”

However it is our understanding, based on the supreme court decision in the case of
Bradshaw v. Milner Low Lift Irrigation District, that the District’s natural flow rights
were limited to the 9468 acres irrigated as of 1952 and that the lands annexed after 1952
were irrigated exclusively with storage.

If you believe that additional acreage was irrigated prior to 1987 with the District’s
natural flow rights, we invite you to file an additional claim based on beneficial use for
the additional acreage, or an enlargement claim if you can demonstrate that:
1. the combined flow rate of the natural flow rights was adequate to irrigate the
additional acreage, and
2. the acreage was irrigated with natural flow prior to November 19, 1987.

Please contact this office if we can be of assistance in this matter,

Respectfull

{L gff

Michael Holliday




NOTICE OF ERROR
REPLY
Please type or print clearly, f£ill ocut this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IB:

Water right number: 1-17

SCANNED
MILNER IRRIGATION DISTRICT
5294 E3610N JUN 0 2 2005
MURTAUGH ID 83344
Ak Describe the portion of the proposed recommendation with which you disagree {e.g.

priority date, period of use, source}:

Milner disagrees with the number of irrigated acres identified in the proposed
recommendation.

2, Describe the changes you wish to make in the proposed recommendaticn:

The number of irrigated acres should be recommended as depicted in the attached ArcView
shapefile to accurately reflect the total number of irrigated acres within the project.

3 Give a brief explanation as to why you disagree with these portions:

The preliminary recommendation incorrectly identifies 9,468 total acres within the place of
use. The preliminary recommendation incorrectly limits the irrigation of 8,114.4 acres within the
place of use.

I AGREE with this pro.poaed racommendation: no chan need to be mada.
DATE: ‘:’-/26/05 SIGNATURE: =" Ny

\"4
—
Please print your name: {aia M 80 A5Em
7/

IDWR Regicnal Office, 900 N Skyline Dr. Ste A, Idaho Falls, ID 83402, 2085257161

S RECEIVED
f
JUN 0 1 2005

Dspartmant of Water Resources
Eastem Raglan
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c
Supreme Couwrt of Idaho
Bemard C. BRADSHAW and Mickey Bradshaw,
husband and wife, et al , Plaintiffs-
Appellants,

v
MILNER LOW LIFT IRRIGATION DISTRICT
, 4 quasi-municipal cotporation, et al ,
Defendants-Respondents
No. 9106.

May 3, 1963
Retiearing Denied May 29, 1963

Action by owners of lands newly annexed to
irrigation district for judgment establishing right to
share in water rights of distiict and in payment of its
bonded debt and cost of maintenance and operation
on pro rata basis to owners of lands previously
annexed. The District Court, Eleventh Judicial
District, Cassia County, Sherman 1 Bellwood, J,
entered judgment denying relief and adjudging
ownars of new lands liable for entire cost of
acquiring additional water rights, enlarging and
equipping system to imigate their lands and for
higher cost of maintenance and operation and
adjudging that plaintiffs could not compel district to
assess benefits and deliver water to lands for which
no water was available, and the plaintiffs appealed.
The Supteme Court, Taylor, J, held that owners of
lands which were within irrigation dishict and to
which district provided water for inigation for
many years acquired valuable water rights which
had become appwitenant to and dedicated to theit
lands, and of which they could not be deprived
without their consent when they needed it, and
owners of later annexed land did not acquire right
to share in those water rights by process of
annexation alone.

Affirmed.
West Headnotes

[1] Waters and Water Courses €=247(1)
405k247(1) Most Cited Cases

Page 2 of 12

Page 1

Evidence supported finding that imrigation district,
sued to permit owners of annexed land to share in
all water rights owned by district equally with all
other owners without regard to date of annexation
or of water rights, did not have available sufficient
water for irrigation of all of its lands for which more
acre fect of storage was necessary in certain
reservoir than was allocated to district

[2] Appeal and Error €1010.1(1)

30k1010 1(1) Most Cited Cases

(Formerly 30k1010(1))

Findings supported by evidence would not be
disturbed on appeal 1.C. § 13- 219

[3] Waters and Water Courses €216

405k216 Most Cited Cases

Constitutional provisions governing and
guaranteeing water rights and concerning priotity of
appropiiation apply to inigation districts. Const
art. 15, §§ 3-5.

[4] Waters and Water Courses €256

405k256 Most Cited Cases

Irrigation district which bought rights of original
appropriator of water and made subsequent
apptopriations and purchases of water stood in
position of "appropriator® for distibution to
landowners within the district, within constitutional
provision making use of water subject to regulation
and control of state. Const art 15, § |

[5] Waters and Water Courses €251

405k251 Most Cited Cases

Inigation district which bought rights of original
appropriator of water and made subsequent
appropriations and purchases of water held title to
water rights in fust for landowners, and landowners
to whose lands the water had become dedicated had
acquired status and tights of "distiibutees" within
constitutional provisions guaranteeing continuing
1ights to water and governing priorities Const art
15,§§4,5

[6] Watcrs and Water Courses €249
405249 Most Cited Cases
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[6] Waters and Water Courses €=251

403k251 Most Cited Cases

Owners of lands within irrigation district which
provided imrigation water for many years for those
lands acquired valuable water 1ights of which they
could not be deprived without consent when they
needed it, and owners of latet annexed land did not
acquire right to share in those rights by process of
annexation alone Const art 15, §§ 1, 3-5; [C §§
42-101, 42-904, 42-914, 43-1010

[7] Waters and Water Courses €249

405k249 Most Cited Cases

Owners of lands newly annexed by irrigation
district which initiated water rights acquired o1 to
be acquired flom reservoir slorage expressly for
benefit of those lands were entitled to have water
acquired from the reservoir storage treated as
appurtenant to those lands. Const. art. 15, §§ 1, 3-5
;1€ §§42-101, 42-904, 42-914, 43-1010

[8] Waters and Water Courses €224
405k224 Most Cited Cases

[8] Waters and Water Courses €228.5

405k228 5 Most Cited Cases

(Formerly 405k2281/2)

Irrigation distvict law regards district as a unit and a
fegal entity holding title to its property and water
rights in trust for uses and purposes set

forth 1C §§43-101, 43-316

[9] Waters and Water Courses €=226
405k226 Most Cited Cases

(9] Waters and Water Courses €249

405k249 Most Cited Cases

Purpose of statute providing that after recording of
oider changing boundaries, irrigation distiict shall
remain a district as fully as if new lands had been
included therein at original organization is to make
landowners within district equal, except as to any
disparity existing in benefits received, so far as may
be consistent with priotity of water rights Const
art 15, §§ 1, 3-5, L C. §§ 43404, 43-1010

[10] Waters and Water Courses €249

405k249 Most Cited Cases

Owners of lands newly annexed by iirigation
district have tight to use any water owned by district
and not required for proper imrigation of prior

Page 3 of 12

Page 2

annexed lands so long as that use does not conflict
with rights previously scquired by the other owners
or is not in derogation or impairment of the prior
rights 1C. §§ 43-101, 43-316, 43-404, 43-1010;
Const art 15, §§ 1,3-5

111] Waters and Water Courses €=231

405k231 Most Cited Cases

Owners of lands newly acquired by imigation
district were required to bear cost of acquiring
water therefor, cnlarging, equipping, and extending
system for irrigation thereof, and to pay differential
in cost of maintenance and opetation due to any
factor necessarily increasing cost of irrigation of
new

lands IC §§ 43-101, 43-316, 43-404, 43-1009;
Const art. 15, §§ 1, 3-5

[12] Constitational Law €=290(1)
92k290(1) Most Cited Cases

[12) Eminent Domain €-2,17(3)

148k2 17(3) Most Cited Cases

(Formerly 148k2(10)}

To require owners of land previously annexed to
imigation district to bear part of cost of acquiring
water for newly annexed lands, enlarging,
equipping, and extending system for irrigating new
lands, and of differential in cost of maintenance and
opetation due to higher elevation of new lands
without consent would invade constitutional rights
to just compensation for condemnation and to due
process. Const art 1, §§ 13, 14

[13] Waters and Water Courses €249

405k249 Most Cited Cases

Boaid of directors of irrigation district could not be
required to accept payment of benefits assessed and
thereafter be required to deliver water to newly
annexed lands which had not been inrigated and for
which no water right

had been acquired or was avajlable Const art I, §§
13, 14; art. 15, §§ 1, 3-5

*531 **441 Lowe & Lowe, Bumley, Ralph R
Breshears, Boise, for appellant.

*532 Patty, Robertson & Daly, Twin Falls, Nielson
& Nielson, Butley, for respondent

*533 TAYLOR, Justice
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The defendant (respondent) Milner [ow Lift
Iitigation Distict was organized in 1921 At that
time it acquited by purchase the watet rights and the
incomplete diversion and distribution system of the
Murtaugh **442 Canal Company The purchase
price *534 ultimately agreed upon was $486,864 to
be paid in bonds of the disttict At that time there
were 81144 acres of land within the distict The
purchase price was calculated upon a basis of $60
per acre, which was determined, and decreed, to be
the amount of benefits accruing to each acre, and to
be the basis for the fixing of annual assessments
During the years between its organization and 1952
the district acquired additional water vights, and
certain lands were excluded and other lands werc
added by fourteen separate annexations, so that the
total acreage within the dishict in 1952, prior to the
annexation involved herein, had been increased to
9468 acres

The acres added by these previous amncxations
were assessed for benefits on the basis of their
proportionate share of the otiginal indebtedness of
the district remaining unpaid at the date of their
respective annexations, and after annexation the
added lands shared in the diswibution of water
belonging to the district, and in the payment of
debts and maintenance and opeiation expenses,
equally with all other lands within the district

Some two years prior to 1952, various proposals
were made and discussed among water users of the
district for the irigation of lands lying outside of,
and adjacent to, the boundaries of the district.
These proposals were made by owners of lands
within the distict who also owned & major portion
of the lands proposed to be annexed. Some of these
owners were also officers and directors of the
district. The acreage to be snnexed was increased
in each succeeding proposal so that the [inal
proposal, which was consummated on October 23,
1952, resulted in the annexation of 4000 acres of
new land

It was understood by all concerned that the existing
water rights owned by the district were insufficient
for the imigation of more than a fiaction of the
proposed additional land. This is apparent fiom the
terms of the petition for annexation.

Duing that period the constiuction of the Palisades

Page 4 of 12

Page 3

dam and reservoir on the Snake river, by the
Federal Burcau of Reclamation, was autherized
The promoters of the proposed annexation
understood that the Palisades project was planned
and was to be developed as a source of water
supplemental to the water available to existing
inigation systems, and was not inlended primarily
for the development of new projects Hence,
annexation to an existing district would facilitate
the acquisition of additional water fiom the
Palisades storage for the inrigation of the lands to be
annexed.

June 8, 1950, at a meeting of the landowners of the
district, 2 committee was appointed 1o act with the
chairman of the board and secretary of the district in
muking & study of the proposed extension of the
district All of the five members of this *535
committee, as well as the chairman of the board and
secretary of the district, were owners of lands
ptoposed to be annexed to the district, and the lands
of all, except one, were ultimately annexed

Water for the irrigation of the lands of the district
as it existed prior to the anncxation involved was
taken from the Snake tiver by means of a pumping
plant located on the forebay above the Milner dam
The water was pumped to an elevation above the
tiver from which it was diskibuted by means of
canals, latcrals and subsidiary pumping stations to
the lands of the district The average lift was 77
feet. The inigation of the lands proposed to be
annexed 1equired the enlargement of the existing
pumping plant and main canal, the construction of
additional laterals, and the pumping of the water for
such lands to an average elevation of 150 feet

The lands in the distict as it existed prior to the
annexation of 1952 are referred to as the ‘old lands',
and the lands annexed in 1952 are referred to as
'new lands',

At a landowners' meeting held January 22, 1952,
the committee appointed to study the proposed
extension of the district made a report of its findings
as to feasibility and conditions of such extension
The following appears in the minutes of the meeting:
**443

'The subject of a 4,000 acre extension to the

Milner Low Lift lirigation District was presented

to the landownets by Chailes L Fisher, Chairman

© 2005 Thomson/West No Claim to Orig. U 5. Govt Works
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of the exitension Committee Mr Fisher stated
that after considerable study, the Committee
members believe that $100.00 per acre is a very
fait price for the entrance fee, which includes all
construction and additional power cost for lifting
water to a higher level The purchase of storage
water for the extension being in addition to the
£100 00 per acre entrance fee, because the Milner
Low Lift lirigation District will have 40 years to
pay for the same, without interest Thereby
making the apnual storage water payment out of
the Bond Levy

'In addition to the extension paying for all new
consttuction and additional power costs, it will
pay for its own storage water and help pay for the
construction and water-rights on the present
9,468 acre project

‘A 4,000 acre extension to the Milner Low Lift
Irrigation District was unanimously approved by
each person standing and expzessing his opinion *

At a meeting of the board of ditectors of the
district, held August 5, 1952, a petition was filed
with the board requesting annexation of the 4000
acres before referred to. The petition was signed by
the owners of approximately 3425 acres of the 4000
acres proposed to be annexed Theé™ petition
contains the following agreement:
*836 'That we, the undersigned, do hereby
covenant and agree to pay to the said Milner Low
Lift Irrigation District, at such time as the same
may be assessed against the said land by the said
District, the sum of $100.00 per acie for the
putpose of equaling the amount we would have
been requited to pay such District had the land
been included in such District at the time the
same was originally formed and the additional
increased cost of putting water on the land. If
such sum be not sufficient to pay such increased
cost, then we do hereby autharize and direct the
Board of Directors to make such additional
assessment or assessments as shall be sufficient to
pay the cost of puiting the water on the land
‘This petition is presented with the expressed
understanding and agreement that watet is not
now available for mote than the following
described real estate, towit: [approximately 300
acres described] and that water cannot be placed
upon the 1cal estate last above described until an
additional pumping unit has been installed and
necessary laterals constructed

Page5of 12
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*That water is not now available and will not be
available for the following described real estate,
to-wit: [approximately 3200 acres desctibed]
until the Palisades Reseivoir is constructed and in
operation, and if the land last above described be
annexed to the District, no demand will be made
upon the District for water for the irigation
thereof until water is available therefor and the
necessary pump or pumps and other diversion
equipment have been installed and placed in
operation, and the necessary canals and laterals
constructed '

Scptember 2, 1952, following publication of the
petition, written objection and showing in
opposition to the proposed annexation was filed
with the board by one of the ‘old land' owners
September 5, 1952, at a regular meeting of the
board, a resolution was adopted, declaring that the
directors deemed it te be for the best interests of the
district to include therein the lands desciibed in the
petition (IC. § 43-1007) The conditions of
annexation set forth in the reselution follow closely
those set forth in the petition as to the 800 acies
As to the 3200 acres the conditions were stated as
follows:
'Section 3: That the following described real
estate shall be annexed to the said Distict on the
expressed condition that water is not now
available and will not be available for the
frrigation **444 thereof until the Palisades
Reservoir has been constiucted and is in
operation and the necessary pump or pumps and
other diversion equipment have been installed
and placed in operation *537 and necessary
canals and laterals consttucted, and that no
demand will be made upon the District for water
for the irrigation of the same, ot any part thereof,
until water is available from the Palisades
1eservoit and the necessmy diversion works and
laterals have been constructed * * *!

As to all lands, the resolution concludes:
"Scction 4: That all of the above described land
shall be annexed to the Milner Low Lift Inigation
District on the expressed condition that each and
every landowner, or their grantees, shall severally
pay to the Milner Low Lift Irigation District the
sum of One Hundred ($100 00) per acre, or such
sum in excess thercof as shall be necessaty to
procure and place water upon land so annexed.
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The said sum of $100 00 per acre, or any sum in
excess thercof, shall be levied and assessed
against the said land by the Board of Directors in
one assessment, o1 in assessments fiom time to
time as the Board of Directors shall deem right
under the circumstances, and such assessment
shall be paid by the landowner or his grantec
before and as a condition precedent to the said
land becoming entitled to receive any waler,
unless the Board of Directors of said District
shall otherwise direct’

Pursuant to a further resolution of the board,
adopted at the same time, an election was held
QOctober 7, 1952, on the issue ol annexation.
October 10, 1952, upon a canvass of the returns of
the election, the board determined and declared that
the proposal to change the boundaries of the district
to include the 4000 acres was carried by a vote of
58 for, and 34 against, the annexation. At a special
meeting of the board, held Qctober 23, 1952, an
order was adopted changing the boundaries of the
district to include the lands described in the petition
and resolution for annexation. The order contained
the same conditions set forth in the petition, as
modified by the resolution, as heteinabove set out

Prior to the annexation and particularly between
January and October, 1952, sevetal meetings of the
landowners were held in the district to consider the
annexation proposal. Also, some of the members of
the extension committee and the chairman of the
board and secretary of the distiict visited
landowners of the district in theit homes. At these
landowners' meetings and visits in the homes of
landowners, the committee membets and the
officers of the distict sought to aliay the fears,
widely held and expressed among the landowners,
that their water rights would be jeopardized, and
that they would be subjected to additional financial
burdens by the annexation proposed To oveicome
such fears and *538 to secure a favorable vote on
the annexation proposal, the committee members
and officers mentioned assured the landowners that
if they would vote in [avor of the annexation, and
the proposal camied, their existing water rights
would not be jeopaidized; that they would not be
required to assume any additional financial burden;
and that the owners of the new lands would pay any
additional costs involved, including the costs of
expanding and extending existing facilities, the cost
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of acquiring nccessary additional water, and the
additional costs for power to raise water to the level
of the new lands. Some of the old landowners
testified at the nial that in voting in favor of
annexation they relied upon the assurance thus
given them

A short time prior to the annexation, the district
began negotiations for the purchase of a storage
watet tight in the American Falls reservoir The
contract for the pwichase was executed in 1953. By
its terms the district acquired 11,574 acre feet of
water from the American Falls reservoi al a cost of
$18,999 50. This low cost was the result of a credit
allowed by the bureau of reclamation for rentals
paid by the district **445 for 15,000 acre fest of
walter leased from that source during the years fiom
1936 The 11,574 acie feet purchased was a
replacement for the water theretofore leased. By
the same contact the district alko acquired 27,500
acre feet of storage right in the Palisades reservoir
at a cost of $7.75 per acre foot, and the district has
been allotted an additional 17,000 acre feet of
storage water fiom the Palisades reservoir at the
same cost per acie foot. This the district has not yet
conlracted for

Mr Lynn Crandall, Snake river wateimastet for
district 36, which emb:iaced all of the watershed
involved in these proceedings, qualified as an
expert on the duty and availability of water, and
testified that to irrigate adequately all of the
annexed lands, the district would requite a total of
55,000 acie feet of water from the Palisades
reservoir, 10,500 acre feet of which were, and are,
not available

Following the exccution of the contiact for stoiage
water rights, the district leased only 3332 acre feet
from the American Falls reservoir In 1957 only
1822 acre feet were available for lease by the
district from that sowrce. No water was lcased in
1958. In 1958 the Palisades project was completed
and placed in operation In 1954 water was
delivered to 2259 new lands In 1955
1956, 1957 and 1958 water was delivered to 2359

acres of the new lands

Following the annexation and on June 2, 1953, by
resolution of the board of directors the annexation
fee chargeable to the new lands was increased to
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$125 per acre. From 1954 to 1958 water available
to, and received by, the district was distributed pro
rata and equally to all iizigated lands within the
district, including the 2359 acres of *539 the new
lands. 1628 acres of the new lands had never been
innigated at the time of tiial. At all times during the
existence of the district, prior to the year 1958, all
charges for maintenance and operation were spread
equally over all lands receiving water for inigation.

At the date of anncxation, there remained unpaid of
the old bonded indebtedness of the district the sum
of §194,000. During the years 1954, 1955, 1956
and 1957, the owness of new lands were assessed
and paid toward the retirement of this original
indebtedness the total sum of $6654 No
assessment was made afier 1957 against any of the
new lands for the retirement of the old indebtedness

The board of ditectors advised the owners of new
tands that their zight to receive water, after payment
of the annexation fee, was subject, and inferior, to
the rights of the owners of the old lands

By resolution of the board of directors at its
meeting on September 3, [957, the assessment
levied for the maintenance and operation of the
district, for the 1957-58 fiscal year, was made upon
the old lands at the rate of $7.24 per acie, and on
the new lands at $9 50 per acic The levies for
paymenis due on the old bonded debt of the district,
and for the purchase of 11,574 acre feet of
American Falls reservoir storage water, were made
upon the old lands of the district only These levies
were protested by certain owners of new lands

This action was commenced by certain owners of

| new lands against the distiict and the owners of the

old lands, to have the claimed right of the owners of
pew lands to share in ail water rights owned by the
district equally with all other landowners within the

district, without regard to the date of theit |

annexation to the district, ov the date of the watet

tights

There were 20 owners of new lands who refused to
join as parties plaintiff and who were joined as
defendants, as provided by [C. §§ 5-313, 5-316
(See TRC.P Rule 19%a) now in effect) These
defendants held title to approximately 1400 acres of
the new lands,

A
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The cause was tried to the court without a jury

The wtial court found that all of the water 1ights
acquired by the district, except the Palisades storage
water, had been made appurtenant to, and
beneficially used upon, and had 1eclaimed, land in
the district **446 prior to the annexation made in
October, 1952

[1] The cowt also found:

‘That a majority of the owners of the old lands,
relying upon the information given and
representations made in the meetings and home
visits above *S540 referred to, and upon the
agreements contained in the annexation petition,
were prevailed upon to vote in favor of the
annexation of the new lands; that the information
and 1epiesentations above referred to were made
to the owners of the old lands either on behalf of
the owners of the new lands or with theit
knowledge and consent and without objection on
their part; that & majority of the owners of the oid
lands would not have voted in favor of the
annexation if such information, representations
and agreements bad not been given and made to
them, as the owners of the new lands and the
Board of Directors of the District knew; that the
owners of the old lands voted at the election as
they did only because of such information,
representations and agreements; that the pioposal
to annex the ‘new lands’ would have been
defeated at the election except for such
information, representations and agreements'
Finding XX

‘That the sum of $125 00 per acre is insufficient
lo pay (I} the cost of construction and equipment
necessaty to deliver water to the new lands; (2)
the added power costs necessary to deliver water
to the new lands; and (3) the cost of acquiring the
tights to water for the irrigation of such new
lands; that in order to furnish water from the
facilities of the District to the new lands, it would
be necessary for the District to expend funds over
and above the amount pet acre that the Distiict is
required to spend in placing water on the old
lands; there is nothing in said resolution, or in the
petition for annexation or in any understanding ot
agreement at any waler users' meeting or
meetings or otherwise, which precludes the Board
of Directors fiom making assessments in addition
to the $125 00 per acre if the cost of construction
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and equipment necessaty to deliver waler to the
annexed lands and the cost of acquiring the rights
to water for the irrigation of the annexed lands
should exceed $12500. The petition for
anncxation and the reselution of September 3,
1952, calling for the election, specifically provide
for the making of such additional asscssments.
The majority of the members of the Board of
Directors understood, at the time of the adoption
of the June 2, 1953, resolution above referred to,
that the Board of Directors could make such
additional assessments upon the new lands as arc
necessary to pay such costs when they are finally
determined and this was also the genetal
understanding of the owners of new and old
lands The final cost of extending the system of
the District is not yet known ' Finding XXIIL

*841 'Experience in the operation of the District
since the annexation in 1952 has shown that there
is and will be a difference in the cost of delivery
of water to the new lands and that of the old
lands Experience was necessary to determine the
extent of this difference in cost In 1957 after the
District had the advantage of some experience of
the delivery of water to the new lands it was
determined that the difference in the cost of this
delivery, allowing credits for any benefit to the
District as it existed prior to 1952, was $226 per
acre and that difference was refiected in the
assessment made for operation and maintenance
for the year 1958 For the yems 1959 and 1960
the difference in assessment was $246' Finding
XXVI

'That the water delivered * * * [to new lands
during 1953 through 1958) was not pursuant to
any water 1ight which has been made appurtenant
**447 to the new lunds pursuant to the
annexation proceedings of 1952; and that said
water was made available only on a yeai-to-year
basis until a perranent supply would be available
from Palisades Reservoir; and that such water
was not delivered to such lands by the District to
be beneficially used with the ultimate purpose of
creating a permanent right in said lands to
demand such water as an appuortenance to the new
lands; that there is not now appurtenant to the
new lands any permanent Water right, and there
will ‘not be any such iight available dwing the
year 1958, and the District will never be able to
secure, from the waters to be stored in the
Palisades Reservoir, a full or adequate water right
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for the new lands; that for the year 1955, the
District was compelled to lcase additional water
other than the water received pusuant to the
water rights * * * [held by the district] 1o be used
on the lands in the District; that duwing the years
1954, 1956 and 1957, because of the
above-normal flow of Snake River, it was not
necessary for the District to acquire water other
than that received under the aforementioned
water rights, but in any notmal water year, those
water rights will not be sufficient to furnish water
to the lands in the District’ Finding XXVII

"That based upon historical use, the duty of water
in the Milner Low Lift lizigation District is 58
acre feet per acre diveited at Spake River of
which approximately 75% is delivered to the
land Assuming Palisades Reservoir was in
operation during the historical period from 1920
to 1958, and assuming the District was comprised
of 13,468 scres (old lands and new lands) there
would be 15 years during this period *§42 when
less than 58 acre feet would be available for
diversion and 11 years when less than 5 acre feet
would be available with critical shortages
occurting during the 1930-34 period If the
figure 52 acre feet was used, which is the amount
that has been diverted during thc past few years,
there would be 13 years during this period when
less than 5 2 acre feet would be available and 11
years when less than 5 acre feet would be
availeble with the same critical shortages
occurting during the 1930- 1934 period’ Finding
XXvil

That the present water supply of the District is
not sufficient to adequately irrigate both the old
and the new lands; that if water is delivered on an
equal basis to both the old and the new lands in
the future the water rights appurtenant to the old
lands priot to the annexation of (he new lands will
be diminished and jeopardized; that to provide an
adequate water supply for the new lands, it will”
be necessary for the District to purchase sufficient
storage space in Palisades Reservoir to provide at
least 5 acre feet of water per acre; that Palisades
Reservoir is the only source of available water, of
which the space is only 1/3 firm; and that it would
be necessary for the District to acquire at least
60,000 acre feet of storage space to supply
adequately water for the 4,000 acres of new
lands, and such storage space will cost not less
than $7.75 per acre foot of storage capacity,
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which would be paid by the owners of the new
lands; that 60,000 acie feet of storage space in
Palisades is not available to the District; that not
more than 44,500 acre feet of such storage space
is or will be available to the District' Finding
XXX

(In our consideration of appellant's contention that
the trial court erred in finding that the district did
not have, and there was not available to it, sufficient
water for the imrigation of all of the lands of the
district, both old and new, we have determined that
the finding of the trial court is supported by the
evidence, and particularly on the basis of the
testimony of Mr **448 Crandall, the river
watetmaster, that a total of 55,000 area feet of
Palisades storage would be necessary for that
purpose }
'That if the Board of Dircctors cannot make
additional assessments on the new lands, the
owners of old land will be required to assume
added financial burdens for operation and
maintenance charges, constiuction costs, and
acquisition of additional water rights and storage,
all of which would be confrary to the information,
representations and agreements given and made
to and with the owners of old lands' Finding
XXX

%543 [2] The findings of the trjal court ave amply
supported by the evidence and will not now be
disturbed 1 C. § 13-219 and annolations

From its findings, the court, among other things,

concluded:
It is the duty of the Board of Directors of the
Milner Low Lift Irrigation District to classify the
lands within the District in sccordance with the
provisions of Section 42-904 of the Idaho Code
and to find and declare the water rights owned by
the District, except Palisades Reservoir water, are
apputenant to the lands within the District priot
to October, 1952, and the lands within the
District prior to 1952 arc entitled to a prios right
to the use of such waters ' Conclusion I.
‘The water rights owned by the District, except
Palisades Reservoit waters, are appurtenant to the
lands within the District as it existed prior to
October, 1952, and the District holds title to such
walers in trust for the owners of old land That
the unpaid pait of the costs of the acquisition and
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construction of the facilities of the District and
for the acquisition of the water rights * * *,
exclusive of Palisades storage, and acquired prior
to 1952 remain an obligation of the old lands'
Conclusion I1

'Any attempt to use the waters now appuitenant lo
the old lands on new or annexed lands without
just compensation to the old land owners would
constimte depiivation of property without due
process of law ' Conclusion III

"That if and when water is made available fiom
Palisades Reservoit  such  water  shall  be
apputtenant to the lands annexed to the District in
1952 That the cost of acquiring 27,500 acre feet
of storage space in Palisades Reservoir and, it
purchased, the cost of acquiting the additional
17,000 acre feet in Palisades Reservoir now
allotted but for which no contract has been
entered into or approved, would be an obligation
to be assumed and paid for by the owners of the
new lands. That the cost of 11,574 acre feet of
storage space in American Falls Reservoir now
under contract, should be an obligation to be
assumed and paid for by the owners of the old
lands.’ Conclusion IV.

"Plaintiffs cannot now compel the present Board
of Directors of said Distiict to perform contrary
to the information, representation, and agreement
which were given and made to the old land
owners for the purpose of obtaining their
favorable vote on the annexation proposal prior
to the election in Sepfember, 1952; and that the
*544 Board of Dieclors is bound by such
information, representation and agreements’
Conclusion VI

"It is the duty and obligation of thc prescnt Board
of Direclors lo make apy assessment or
assessnents upon the new lands necessaty over
and above the $125.00 assessment in June, 1953,
to complete construction and purchase equipment
and pay the cost of the water which will be made
available fiom Palisades Rescrvoil for use on the
anncxed lands ' Conclusion IX

'The present Board of Directors are under no
obligation to accept assessment fees for land not
now irrigated until it is assmed that an adequate
water supply fiom Palisades Reservoir or fiom
some other source has been **449 obtained and
is available.’ Conclusion X

‘Primity of approptiation shall give the better
right as between those using the water'
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Constitution, At 15,§3

'Whenever any watcrs have been, o1 shall be,
appropriated or used for agricullural purposes,
under a sale, rental, or distribution thereof, such
sale, rental, or dishibution shall be deemed an
exclusive dedication to such use; and whenever
such waters so dedicated shall have once been
sold, rented or distributed to any person who has
settled vpon or improved land for egricultural
purposes with the view of receiving the benefit of
such water under such dedication, such person,
his heirs, executors, administrators, successors, o1
assigns, shall not thereafter, without his consent,
be deprived of the annual use of the same, when
needed for domestic purposes, or to imigate the
land so settled upon or improved, upon payment
therefor, and compliance with such equitable
terms and conditions as to the quantity used and
times of use, as may be prescribed by law'
Constitution, Art 15, § 4

"Whenevet more than onc person has settled
upon, or improved land with the view of
receiving water for agricultural purposes, under a
sale, rental, o1 distribution thereof, as in the last
preceding section of this article provided, as
among such persons, priority in time shall give
superiority of right to the usc of such water in the
numerical order of such settlements or
improvements; but whenever the supply of such
water shall not be sufficient to meet the demands
of all those desiring to use the same, such priority
of right shall be subject to such reasonable
limitations as to the quantity of water used and
times of use as the legislature, having due regard
both to such ptiotity of right and the necessities
of those subsequent *545 in time of setilement or
improvement, may by law  prescribe’
Constitution, At 15,5 5

{3][41(5] These constitutional provisions apply to
irrigation districts. The defendant district, having
acquired by purchase the 1ights of the original
appropriator and having itself made subsequent
approptiations and purchases of water, stands in the
position of appropiiator for distribution io the
landowners within the distiict, within the meaning
of Const,, Ait. 15, § 1. The district holds title to the
water 1ights in tust for the landowners The
landowners, to whose lands the water has become
dedicated by application thercon to a beneficial use,
have acquired the status and i1ights of distributees
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under Const, Ait. 15, §§ 4 and 5. Nampa &
Meridian In Dist. v Barclay, 56 Idaho 13, 47 P 2d
916, 100 AL R 557

Plaintiffs cite the statement in Yaden v. Gem It
Dist., 37 Idsho 300, 307, 216 P. 250, to the effect
that these constitutional provisions ‘have no
application to an inmigation district, except as
hereinafter noted! The quoted statement was
dictun and inconsistent with the conclusion reached
in that case. The action was brought by an awner of
land lying outside the district, for damages for
refusal of the district to deliver water The plaintiff
Yaden had been allowed to use water belonging to
the distiict when it was nol needed by the
lendowners within the district. It was held that the
plaintiff could not thus acquire a right to the
continuous use of the water as against the district
The basis of the Yaden decision was that the water
bad become dedicated to a beneficial use on the
lands within the district

In conformity with the foregoing § 5 of Art 15 of

the Constitution, the legislature in 1901 enacted

what is now I.C § 42-904, as follows:
'When any ditch, canal or reservoir delivering o1
distibuting water to several users has one or
more rights or prioriies by reason of
enlargements made fiom time to time, the 1ight of
the land being iiripated by such wotks shall be
divided into classes; rights of the fitst class
belonging to those lands reclaimed between the
dates of **450 the first and second priorities or
rights of such wotks; rights of the second class
belonging to those lands reclaimed between the
dates of the second and third priorities of such
works; rights of any other class being determined
in like manner; but all the rights belonging to the
same class shall be equal and subject elike 1o the
regulations of their respective class' IC §
42-904

In Brose v. Board of Directors, 20 Idaho 281, 118
P. 504, and Brosc v. Board of Directors, 24 Idaho
116, 132 P 799, the *546 foregoing statute was
applied to an irrigation district

[6) In support of theit contention that by the
process of annexation they acquired a right to share
in existing water rights of the district on the basis of
equality with the owners of old lands, the plaintifis
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rely upon I C. § 43-1010, which after requiting the

recording of the order changing the boundaiies of

the district, provides:
'* * * and theieupon the district shall be and
remain an irrigation district, as fully and to every
intent and pwpose, as if the lands which are
included in the district by the change of the
boundaries as aforesaid, had been included
therein at the original organizatjon of the district.’

To construe this statute as plaintiffs do, would
render it repugnant to the provisions of the
constitution above set out

The owners of the old lands, through and by means
of the irrigation district, acguired, and for many
years applied to the irrigation of their lands,
valuable water 1ights, which had become
appurtenant and dedicated to theit lands, and which
were held in trust by the district for their use They

could not thercafler, without their consent, be

deprived of the use of that wat ed to
inigate their lan onst Art 15, § 4; IC §&§

2-101, 42-914. Further, theii use of the water for

many years priol to the annexation gave them
'superiority of right to the use of such wate; ' Const
Art. 15, § 5; Gerber v Nampa & Meridian Irr Dist.,
16 Idaho 1, 100 P. 80; Geiber v Nampa &
Meridian Dhr. Dist, 19 Idaho 765, 116 P. 104;
Biddick v. Laramie Valley Municipal Inigation
Dist, 76 Wyo. 67, 299 P 2d 1059

The fact that owners of lands, annexed between the
original organization of the district and 1952, were
accorded equality with other landowners thetein, in
the use of water and in the debts and expenses of
the distict, is of no consequence here The original
landowners within the district may have consented
to such treatment of the comparatively small
annexations occurring during those years No issuc
is presented in this case as between such owners.
Moreover, it is abundantly clear from the record
that the owners of lands within the district priot to
1952, did not consent lo any sharing or impainment
of their existing water rights with the owners._of the
néw _lands. Furthermore, the owners of the new
lands, by the terms of their petition for admission to
the district, specifically disavowed any putpose to
claim, or inftinge, the existing water rights of
owners of the old lands, and that same limitation
was carricd forward into the order changing the
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boundaries of the distict, and became a condition
of that order. See: Nampa & Meridian Ir. Dist v,
Briggs, 27 Idaho 84, 147 P 75; *547Knowles v
New Sweden I Dist, 16 Idahe 217, 101 P 81; In
re Water Rights of Deschutes River & Tributaries,
134 Or. 623, 286 P. 563; Fenton v TiiState Land
Co, 89 Neb 479, 131 N'W 1038

[7] We agrec with the conclusion of the trial court
that (he water acquited or te be acquired fiom
Palisades reservoir storage should be treated as
appurtenant to the new lands [t was and is a new
right initiated expressly for the benefit of such lands

[8] However, we do not constiue the conclusions
or judgment of the district court as denying to the
owners of the new lands any right or interest
whatever in the water rights held by the dishict
prior to their annexation. The iirigation district law
regards the irrigation district as a unit, and as a legal
entity, holding title to its property and water rights
in trust for the **45] uses and puiposes set forth in
that law 1.C §§ 43-101, 43- 316; Gedney v. Snake
River Iir Dist, 61 Idaho 605, 104 P2d 909; Yaden
v. Gem Ir Dist, 37 ldaho 300, 216 P 250,
Colbum v. Wilson, 24 Idaho 94, 132 P 579

[9){10] It is the apparent pmpose of the provisions
of IC § 43- 1010, above quoted, to make the
landowners within an frrigation district equal
[except as to any disparity which may be found to
exist in benefits received (I.C. § 43-404)] so far as
may be consistent with priority of water rights as
recognized and protected by the provisions of the
@m@g_‘ﬁ?ﬁ v. Pioneer Iir. D3t 43 Idaho
369, 263 P. 988. Having regard to such purpose of
the statute, and the authority of the legislature in the
premises as recognized by the constitutional
provisions above quoted, we recognize the right
acquired by the owners of new lands, by their
inclusion within the disttict, to the use of any water
owned by the district when the use theieof is not
requited for the proper inigation of the old lands,
and when such use is not in conflict with the rights
previously acquired by the owners of the old lands,
or when such use is not in derogation o1 impairment
of such priot rights. We find nothing in the
conclusions or judgment of the distict court in
conflict with this right of the owners of new lands
and its decree must be consttued in harmony
therewith.
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[11][2] We also agree with the conclusions of the
trial court that the owneis of the new lands must
bear the cost of acquiting water for such lands; of
enlarging, equipping and extending the system for
the irrigation thereof; and the differential in the cost
of maintenance and operation, due to the higher
elevation of the new lands, or any other factor
necessarily increasing the cost of the imrigation
thereof. Brown v Shupe, 40 Idaho 252, 233 P 59;
City of Nampa v Nampa & Meridian Ir. Dist, 19
Idaho 779, 115 P 979. These burdens wete
assumed by the owners of the *548 new lands in
their petition for annexation, and wete made a
condition thereof Moreover, the imposition of
such additional costs and burdens upon the owners
of the old lands, without their consent, would be an
invasion of their constitutionally protected propesty
rights. Const. Art. 1, §§ 13 and 14; Bennett v Twin
Falls, etc, Co, 27 Idaho 643, 150 P. 336; Nampa &
Meridian In Dist. v Biiggs, 27 Idaho 84, 147 P
75; Knowles v. New Sweden LIr Dist, 16 Idaho
217, 101 P. 81; Merchant's Nat. Bank of San Diego
v Escondide Irr Dist, 144 Cal 329, 77 P 937

What is said here is not in conflict with Colbun v
Wilson, 24 Idaho 94, 132 P. 579, nor with Gedney
v. Snake River Iir Dist, 61 Idaho 605, 104 P2d
909 TIn those cases the water rights of the
respective owners were of the same origin and of
equal priotity, No classification of lands was made
in the orgenization of the districts nor in the
assessmient of benefits, based upon any difference in
the cost of comstruction or of maintenance and
operation Nor was there any enlaigement o
extension of “either disEict™after the original
landowiiers' Tights had become fixed '

The holding of the court, that the owners of new
lands are subject to assessment for benefits over and
above the $125 per acre to the extent necessary to
pay the cost of acquiring additional water 1ights and
of enlmging, equipping and exlendinlg its system to
their lands, is also recognized by the provision of
LC §43-1009, as follows:
* % ¥ The order shall deseribe the land so
anncxed to said district, and thereafter such land
so anpexed shall be subject to such assessments
from time to time as the board of ditectors shall
deem 1ight under the circumstances, and such
assessments shall be deemed to be assessments
for benefits to said lands by 1eason of their
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annexation to said district * * *

[13] The court also correctly held that the board of
directors of the defendant district cannot be
requited to accept payment of benefits assessed and
thereafter be required to deliver water to new lands
(1628 acres) which have not been irrigated and for
which no water right has been acquired o1 is
available, **452Gerber v. Nampa & Meridian Iir
Dist., 16 Idaho I, 100 P. 80; Gerber v. Nampa &
Meridian In. Dist, 19 Idaho 765, 116 P. 104; Boley
v. Twin Falls Canal Co, 37 Idaho 318, 217 P 258
As hereinbefore set out, this conclusion is in
keeping with the express conditions of the
annexation Moreover, enforcement of the claimed
right to compel delivery of water to_such lands,

Would—effect—ui—invasion of _the_.constitutionally
‘protected priority rights, and property 1ights, of the
owners of the old lands, hereinbefore cited. Bennett
v, Twin Falls, etc., Co, 27 {daho 643, 150 P. 336;
*S49Nampa & Meridian Iir Dist. v Buiiggs, 27
Idaho 84, 147 P. 75; Knowles v New Sweden It
Dist., 16 Idaho 217, 101 P 81; Merchants' Nat
Bank of Szn Diego v Escondido It Dist, 144 Cal
329,77 P 937

Judgment affiimed

Costs 1o respondents

KNUDSON, C I, and McQUADE, McFADDEN
and SMITH, IJ, concur

85 Idaho 528, 381 P.2d 440
END OF DOCUMENT
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TIMOTHY L. STOVER
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TWIN FALLS, IDAHO B3303-1906
TELEPHONE (208) 734-0700
FAX (208) 736-0041
April 18, 2005
HAND DELIVERED
Travis Thompson

Rarker Rosholt & Simpson LLP
113 Main Ave. W,
Twin Falls, ID 83301

RE: Milner Irrigation District
Dear Travis:

I am delivering to you copics of information I received today from the Idaho Department of
Water Resources regarding the Milner Irrigation District water rights. Please advise the Idaho
Department of Water Resources that you have substituted as counsel for the Milner Irrigation
District, and that all future correspondence should be sent directly to you. If you have any questions
or comments, please contact me.

Yours truly,
GARY:;I—:E%
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NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER
ATTORNEYS AT LAW
142 3RD AVENUE N,
P.O. BOX 1906
TWIN FALLS, IDAHO 81301
{208) 734-0700

DATE:
10: MID Fees
. 1. AQL-00017 $50 + /2,76
2. A45-04171 $so 4+ +7 = 58
3. A01-00009 %50
4. A01-02050 &50
5. A45-00463 $50
6. domestic 525
7. domestic  $25
8. AQ01-02064B 550
9, A01-02068D %50

“KOrl

NELSON, ROSHOLT, RanRTSON,mﬂP{Oﬁ‘HU'lED




ROSHOLT, ROBERTSON & TUCKER

: Chartered
JOHN A. ROSHOLT ATTORNEYS AT LAW Boise Office
J. EVAN ROBERTSON 1020 MAIN STREET, SUTTE 400
JAMES C. TUCKER Twin Falls Office P.O. BOX 2139
GARY D, SLETTE BOISE, IDAHO &3701.21%
JERRY V. JENSEN 142 3rd Ave. Nonh TELEPHONE (208) 136-0700
BRUCE M. SMITH P.0. BOX 1906 FAX (208) 134-6034
GARY L. QUIGLEY TWIN FALLS, IDAHO 83303-1906
JUSTIN R. SEAMONS TELEPHONE (208) 734-0700
JOHN O, FITZGERALD FAX (208) 736-0041

D. BERNARD ZALEHA

February S, 1992

Attention: Judy Givens

Southern Region

Idaho Department of Water Resources
222 Shoshone St. E.

Twin Falls, ID 83301

RE: SRBA CLAIMS IN THE SOUTHERN REGION

Dear Judy:

The attached is a list of our clients for whom we filed claims in the SRBA, and who
by signing and returning a letter to our office, have requested that we continue to represent
them in the adjudication process.

The claims highlighted identify those we filed in your region. Please check these
claims and make certain that we are shown on your computer as representative, in order for
us to receive the mailings from the department and perform the required service for our
clients in a timely manner.

Yours truly, /
Crystal Vincent

CV:mw
02059207.CV

I MICROFILMED
MAR 2 0 1993



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM

THE

10.

SNAKE RIVER BASIN WATER SYSTEM

CIVIL CASE NUMBER:

Ident. Number
Date Received:

Receipt No:
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

Name of Claimant(s)

MILNER IRRIGATION DIST Phone: (208)432-5560

5294 E 3610 N
MURTAUGH ID USA B3344

Date of Priority: 11/14/1516

Source: SNAKE RIVER Trib. to: COLUMBIA RIVER

Point of Diversion:

Township Range Section 174 of 1/4 of 1/4 Lot County
108 21E 29 NE SE SE TWIN FALLS
Description of diverting works:
MILNER DAM RESERVOIR TO PUMPS TO CANAL SYSTEM
Water is used for the following purposes:
Purpose From To C.F.5.
IRRIGATION 3/15 11/15 135
Total Quantity Appropriated is:
135 C.F.S.
Total consumptive use:
Non-irrigation uses:
Place of use:
Township Range Section 1/4 of 1/4 Lot Use

PLACE OF USE IS SERVICE AREA OF MILNER IRRIGATION DISTRICT.

? ;E AEEP 03/04/2005

Type

38576

1-17
8/11/1989
5008827

{or) A.F.A

Acres



11. Place of use in counties:
12. Do you own the property listed above as place of use? No

13. Other Water Rights Used:

14. Remarks:
3/4/2005: CLAIM AMENDED TO CORRECT PRIORITY DATE. - VH
P/U WITHIN LANDS SERVED BY MILNER IRRIGATION DISTRICT.

P/D AT PUMPS IN MILNER POOL.
OTHER WATER RIGHTS: A45-04171, A01-00009, A01-02050, A45-00463 A01-02064B AND AO1-

02068D.
ALSO, R45-11897 & A45-11898 DOMESTIC & STOCK

15, Basis of Claim: Decreed

16. Signature{s)

1-17 03/04/2005



—

{a.) By signing below, I/We acknowledge that I/We have received, read and understand

the form entitled "How you will receive notice in the Snake River Basin
Adjudication." (b.) I/We do do not ____ wish to receive and pay a small annual

fee for monthly copies of the docket sheet.

Number of attachments:

For Organizations:

I do solemnly swear or affirm that I am CHﬁlﬂs’hﬂn! EF THE 60 A177  of
Title

M ILNEA T2ita mod d‘.'uzz_c@" that I have signed the foregoing

Organization
document in the space below as (fiH)i:th" EF Tt (303 of
Title

MiLr 7 Lazitarpnd mcmiu 7and that th j;;i?? contained in the

Organization
foregoing document are true and correct.

Slénature of Adthorized 5dént ;;
13 L

(B nand Ml renén G Garar

Title and Orgahization

Z/4/65

Date

State of Idaho )

) 8S.
County of C%U/’L)\_M ) f’()
aay of /[ Yancd) 20085

ALl

tary Public
Residing at

My commission Expires \-S-' 7"::3CJOC/

Subscribed and sworn (or affirmed) before me this

03/04/2005



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: ACG1-00017
Date Received: 8,/11/1989
Receipt No: 5008827
Received By: Apm

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

l. Name: MILNER IRRIGATION DISTRICT 208-432-5560
Address: RT. 1
MURTAUGH, ID 83344
2. Date of Priority: APR 30, 1931
3. Source: SNAKE RIVER Trib. to: COLUMBIA RIVER

4, Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
10s 21E 29 NE SE SE TWIN FALLS

5. Description of diverting works:
MILNER DAM RESERVOIR TO PUMPS TO CANAL SYSTEM

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 03/15 11/15 135.000
7. Total Quantity Appropriated is:
135.000 C.F.5. (and/or) A.F.A,
8. Total consumptive use is 40905.0 Acre Feet Per Annum.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
10s 20E 35 SE SW IRR 35.0
NE SE IRR 35.0
NW SE IRR 15.0
A01-00017 Page 1 bate: 08/22/89
DDNANTY = :
LT D MICROFILMED
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
108 20E 35 SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 165.0

36 SwW SW IRR 3g.o0
SE SW IRR 38.0

Section Acres 76.0

21E 29 SW SW IRR 26.0
SE SW IRR 15.0

SW SE IRR 22.0

SE SE IRR 8.0

Section Acres 71.0

30 sW SW IRR 33.0
SE SW IRR 19.0

NW SE IRR 5.0

SW SE IRR 39.0

SE SE IRR 40.0

Section Acres 136.0

31 NE NE IRR 33.0
NW NE IRR 42.0
sSwW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 33.0
NW NW IRR 36.0
SE NwW IRR 40.0
NE SW IRR 17.0
NW sSwW IRR 47.0
SW SW IRR 40.0
SE SW IRR 39.0
NE SE IRR 40.0
NW SE IRR 38.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 565.0

32 NE NE IRR 35.0
NW NE IRR 30.0
A01-00017 Page 2 Date: 08/22/89
MICROFILMED

MAR 2 0 1933



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
108 21E 32 SwW NE IRR 31.0
SE NE IRR 42.0
NE NW IRR 23.0
NW NW IRR 32.0
SwW NW IRR 40.0
SE NW IRR 38.0
NE SW IRR 40.0
NW SW IRR 40.0
SW SW IRR 25.0
SE SW IRR 43.0
NE SE IRR 9.0
NW SE IRR 36.0
SW SE IRR 57.0
SE SE IRR 13.0

Section Acres 534.0

33 NW NE IRR 40.0
Sw NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 34.0
SW NW IRR 40.0
SE NW IRR 40.0
NE sW IRR 40.0
NwW SW IRR 20.0
NW SE IRR 40.0

Section Acres 334.0

36 NE NE IRR 33.0
NW NE IRR 37.0
SW NE IRR 40.0
NE NW IRR 21.0
SW NW IRR 25.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SwW SE IRR 40.0
SE SE IRR 80.0

Section Acres 476.0

11s 19E 13 NW NE IRR 40.0
A01-00017 Page 3 Date: 08/22/89
MICROFILMED
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
11s 19E 13 swW NE IRR 40.0
NW SE IRR 40.0
SW SE IRR 39.0
SE SE IRR 16.0

Section Acres 175.0

24 NE NE IRR 17.0
NwW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 27.0
NE NW IRR 25.0
SW NwW IRR 44.0
NE SE IRR 38.0
NW SE IRR 39.0
SW SE IRR 1.0
SE SE IRR 15.0

Section Acres 286.0

20E 1 NE NE IRR 40.0
NW NE IRR 38.0
swW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 35.0
NW NW IRR 35.0
SW NW IRR 40.0
SE NW IRR 25.0
SW 1) IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
swW SE IRR 40.0
SE SE IRR 40.0

Section Acres 493.0

2 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 4.0
NW NW IRR 68.0
SW NW IRR 39.0
SE NW IRR 40.0
NE SwW IRR 39.0
AQ1-00017 Page 4 bDate: 08/22/89
MICROFILMED

MAR 2 0 1393



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
11s 20E 2 NW SW IRR 40.0
SW SW IRR 40.0
SE 5w IRR 40.0
NE SE IRR 40.0
NW SE IRR 19.0
SW SE IRR 61.0
SE SE IRR 40.0

Section Acres 666.0

3 NW NE IRR 16.0
SwW NE IRR 40.0
SE NE IRR 40.0
SwW NW IRR 9.0
SE NW IRR 40.0
NE SW IRR 40.0
NwW SW IRR 27.0
SwW SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 70.0
NwW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 482.0

4 NE SW IRR 4.0
sw SW IRR 13.0
SE SW IRR 35.0
NE SE IRR 17.0
NW SE IRR 7.0
SwW SE IRR 40.0
SE SE IRR 38.0

Section Acres 154.0

8 NE NE IRR 4.0
5w NE IRR 40.0
SE NE IRR 27.0
NW NW IRR 36.0
SW NW IRR 40.0
NE swW IRR 40.0
SE SW IRR 10.0
NE SE IRR 40.0
SE SE IRR 40.0

Section Acres 277.0

A01-00017 Page 5 Date: 08/22/89

MICROFILMED
MAR 2 0 1993



10. Place of Use: Continued

Township Range Section
11s 20E 9
10
11
AQ01-00017

Page

1/4 of 1/4
NE NE
NW NE
SE NE
NE NW
SW NW
NW SW
5w SW
SE SwW
NE SE
NW SE
sw SE
SE SE

NE
NW
SW
SE
NE

SW
SE
NE
NW
SW
SE
NE

SW
SE

NE

1)
SE
NE
swW
SE
NE

sSW

NE
NE
NE
NE

SW
SW
SwW

Lot Use Acres
IRR 39.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 20.0
IRR 40.0
IRR 60.0
IRR 40.0
IRR 40.0
IRR 38.0
IRR 37.0
IRR 40.0

Section Acres 473.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 8.0
IRR 37.0
IRR 35.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 38.0

Section Acres 624.0
IRR 35.0
IRR 33.0
IRR 3.0
IRR 36.0
IRR 39.0
IRR 40.0
IRR 40.0
IRR 40.0
IRR 40.0
IRR 40.0
bate: 08/22/89
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10. Place of Use: Continued

Township Range Section
11s 20E 11
12
13
14
15
A01-00017 Page

1/4 of 1/4
SE SW
NE SE
NW SE
SW SE
SE SE

NE

Sw
SE
NE

SwW
SE
NE
NW
SW
SE
NE
NW
SW
SE

NE
NW

NE
NW
SW
SE
NE
NW
sSwW
SE

SW

NE

NE
NE
NE
NE

NW

NW
SW
SwW
SW
SW
SE
SE
SE
SE

NW
NW

NE
NE
NE
NE

NW
NW
NW
SwW
SwW

NE

Lot Use
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres
IRR

Date

Acres
40.0
42.0
37.0
40.0
40.0

581.0

40.0
40.0
40.0
40.0
40.0
40.0
40.0
40.0
40.0
40.0
40.0
40.0
39.0
39.0
40.0
39.0

637.0

6.0
35.0

41.0

36.0
40.0
24.0
10.0
40.0
40.0
40.0
40.0

3.0
15.0

288.0
40.0

: 08/22/89

MICROFILMED
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
11s 20E 15 NW NE IRR 39.0
5w NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 39.0
NW NW IRR 40.0
sSW NW IRR 39.0
SE NW IRR 39.0
NE sw IRR 39.0
NW SwW IRR 39.0
SW SW IRR 39.0
SE SW IRR 39.0
NE SE IRR 40.0
NW SE IRR 40.0
sw SE IRR 35.0
SE SE IRR 40.0

Section Acres 627.0

16 NE NE IRR 37.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 38.0
NE NW IRR 40.0
NwW NW IRR 40.0
SW NW IRR 76.0
NE SwW IRR 40.0
NW SW IRR 36.0
SwW sw IRR 2.0
SE 10 IRR 32.0
NE SE IRR 39.0
NW SE IRR 44.0
SW SE IRR 43.0
SE SE IRR 35.0

Section Acres 582.0

17 NE NE IRR 40.0
NW NE IRR 30.0
SE NE IRR 33.0
SE NW IRR 4.0
SW SE IRR 33.0

Section Acres 140.0

19 NE NE IRR 86.0
A01-00017 Page 8 Date: 08/22/89
MICROFILMED
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10. Place of Use: Continued

Township Range Section 174 of 1/4 Lot Use Acres
11s 20E 19 NW NE IRR 39.0
SW NE IRR 20.0
SE NE IRR 50.0
NE NW IRR 79.0
NW NW IRR 95.0
SE NW IRR 32.0
NE SW IRR 40.0
SE SW IRR 35.0
NE SE IRR 40.0
NW SE IRR 39.0
swW SE IRR 30.0
SE SE IRR 40.0

Section Acres 625.0

20 NE NE IRR 22.0
NW NE IRR 30.0
SW NE IRR 28.0
SE NE IRR 40.0
SW NW IRR 40.0
SE NW IRR 20.0
NE SW IRR 40.0
NW swW IRR 40.0
SW sW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 500.0

21 NE NE IRR 35.0
NW NE IRR 40.0
SwW NE IRR 27.0
SE NE IRR 9.0
NE NwW IRR 40.0
NW NW IRR 5.0
SW NW IRR 30.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 30.0
SW Sw IRR 37.0
SE SW IRR 33.0
sw SE IRR 10.0

Section Acres 376.0

A01-00017 Page 9 bate: 08/22/89

MICROFILMED
MAR 2 0 1993



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
118 20E 22 NE NE IRR 40.0
NW NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0

Section Acres 160.0

28 NW NE IRR 30.0
NW NW IRR 8.0

Section Acres 38.0

29 NE NE IRR 13.0
NW NE IRR 25.0

NE NW IRR 14.0

NW NW IRR 25.0

Section Acres 77.0

30 NE NE IRR 20.0
NW NE IRR 38.0

Section Acres 58.0

21E 3 Sw NW IRR 19.0
NW SW IRR 38.0

SW sw IRR 40.0

SE SwW IRR 40.0

Section Acres 137.0

4 SW NE IRR 39.0

SE NE IRR 31.0

NE NW IRR 39.0

NW NW IRR 39.0

SW NwW IRR 40.0

SE NW IRR 40.0

NE SW IRR 40.0

NW SW IRR 40.0

SwW SW IRR 40.0

SE SW IRR 40.0

NE SE IRR 40.0

NW SE IRR 40.0

sSwW SE IRR 40.0
AQ1-00017 Page 10 Date: 08/22/89
MICROFILMED
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10. Place of Use: Continued

Township Range Section 174 of 1/4 Lot Use Acres
11s 21E 4 SE SE IRR 40.0

Section Acres 548.0

5 NE NE IRR 40.0
NW NE IRR 40.0
5w NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SwW IRR 40.0
SW SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 640.0

6 NE NE IRR 40.0
NW NE IRR 39.0
SW NE IRR 43.0
SE NE IRR 47.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 39.0
SE NW IRR 39.0
NE SW IRR 39.90
NW SW IRR 38.0
SW SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres 644.0

7 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.90
A01-00017 Page 11 Date: 08/22/89

MICROFILMED
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
1l1s 21E 7 SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 43.0
SwW NW IRR 43.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 40.0
SW Sw IRR 43.0
SE SW IRR 40.0
NE SE IRR 39.0
NW SE IRR 40.0
SwW SE IRR 29.0

Section Acres 597.0

8 NE NE IRR 12.0
NW NE IRR 36.0
5w NE IRR 4.0
NE NW IRR 40.0
NW NwW IRR 40.0
SW NW IRR 40.0
SE NW IRR 31.0
NW SW IRR 15.0

Section Acres 222.0

32 SW SW IRR 15.0
SW SE IRR 1.0

SE SE IRR 27.0

Section Acres 43.0

33 NW SW IRR 20.0
SW SwW IRR 40.0

SE SW IRR 27.0

Section Acres 87.0

Total Acres 13635.0
11. Place of use in counties: TWIN FALLS, CASSIA
12. Do you own the property listed above as place of use? NO

13. Other Water Rights Used:
SEE REMARKS

A01-00017 Page 12 Date: 08/22/89
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14. Remarks:
P/U WITHIN LANDS SERVED BY MILNER IRRIGATION DISTRICT.
P/D AT PUMPS IN MILNER POOL.
OTHER WATER RIGHTS: A45-04171, A01-00009, A0Q01-02050, A45-00463
AQ01-02064B AND A(01-02068D.
ALS0O, 245-11897 & A45-11898 DOMESTIC & STOCK

15. Basis of Claim: DECREED
Case Number:
Court .
Decree date:

MILNER LOW L;FT IRRIGATION DIS LYNN CRANDALL.
Decree Plaintiff Vs Decree Defendant

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Organizations:

I do solemnly swear or affirm that I am of
Title
. that I have signed the foregoing
Organization
document in the space below as of
Title
and that the statements contained in the
Organization

foregoing document are true and correct.

Signature of Authorized Agent

Title and Organization

Date

A01-00017 Page 13 Date: 08/22/89
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State of Idaho )

) S8S.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19 _
Notary Publac
Seal
Residing at
My Commission Expires
AD01-00017 Page 14 Date: 08/22/89
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Nu@beg: 303502017
BEGEIVE] Receipt Mot . gmugsz
ST

Received By:
AUG 11 1988
NOTICE OF CLAIM TO A WATER RIGHT
Department of Water Resources ACQUIRED UNDER STATE LAW

Southern Region Office

1. Name: MILNER IRRIGATION DISTRICT 208-432-5560
Address: RT. 1
MURTAUGH, ID 83344
2. Date of Priority: APR 30, 1931
3. Source: SNAKE RIVER Trib. to: COLUMBIA RIVER

4, Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
108 21E 29 NE SE SE TWIN FALLS

5. Description of diverting works:
MILNER DAM RESERVOIR TO PUMPS TO CANAL SYSTEM

6. Water is used for the following purposes:

Purpose From To C.F.S {or) A.F.A.
IRRIGATION 63,15 11,15 135.000

7. Total Quantity Appropriated is:
: 135.000 C.F.S5. (and/or) A.F.A.

8. Total consumptive use is f%?é@ﬂ Acre Feet Per Annum.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township  Range Section 1/4 of 1/4 Lot Use Acres
10s 20E 35 SE SwW IRR 35.0
NE SE IRR 35.0
NW SE IRR 15.0

AQ01-00017 Page 1 Date: (08,/09/89
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
10s 20E 35 sw SE IRR 40.0
SE SE IRR 40.0

Section Acres 165.0

36 SwW SW IRR 38.0
SE SW IRR 38.0

Section Acres 76.0

21E 29 SW SW IRR 26.0
SE SW IRR 15.0

SwW SE IRR 22.0

SE SE IRR 8.0

Section Acres 71.0

30 SW SW IRR 33.0
SE SW IRR 19.0

NW SE IRR 5.0

SwW SE IRR 39.0

SE SE IRR 40.0

Section Acres 136.0

31 NE NE IRR 33.0
NW NE IRR 42.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 33.0
NW NwW IRR 36.0
SE Nw IRR 40.0
NE Sw ' IRR 17.0
NW SW IRR 47.0
SW swW IRR 40.0
SE SW IRR 39.0 .
NE SE IRR 40.0
NW SE IRR 38.0
SwW SE IRR 40.0
SE SE IRR 40.0

Section Acres 565.0

32 NE NE IRR 35.0
NW NE IRR 30.0
AQ01-00017 Page 2 Date: 08,/09,/89
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10. Place of Use: Continued
Township Range Section
108 21E 32

a3

36

11s 1SE 13
A01-00017 Page

1/4 of 1/4 Lot Use Acres
SW NE IRR 31.0
SE NE IRR 42.0
NE NW IRR 23.0
NW NW IRR 32.0
SW NW IRR 40.0
SE NW IRR 38.0
NE sw IRR 40.0
NW SW IRR 40.0
SW SW IRR 25.0
SE SW IRR 43,0
NE SE IRR 9.0
NW SE IRR 36.0
SwW SE IRR 57.0
SE SE IRR 13.0
Section Acres 5324.0
NW NE IRR 40.0
SW NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 34.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 20.0
NW SE IRR 40.0
Section Acres 334.0
NE NE IRR 33.0
NW NE IRR 37.0
SW NE IRR 40.0
NE NW IRR 21.0
SW NW IRR 25.0
SE NW IRR 40.0
NE sSwW IRR 40.0
NW SwW IRR 40.0
NE SE IRR 40,0
NW SE IRR 40.0
SwW SE IRR 40.0
SE SE IRR 80.
Section Acres 476.0
NW NE IRR 40.0
3 Date: 08,/09/89
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
11s 19E 13 SW NE IRR 40.0
NW SE IRR 40.0
SW SE IRR 39.0
SE SE IRR 16.0

Section Acres 175.0

24 NE NE IRR 420 17
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 27.0
SW NW IRR 20.0
NE SE IRR 38.0
NW SE IRR 39.0
SW SE IRR 1.0
SE SE IRR 15.0
NE (Vg rX-y
Section Acres 2620 286
20E 1l NE NE IRR 40.0
NW NE IRR 38.0
SW NE IRR a0 %
SE NE IRR 40.0
NE NW IRR 35.0
NW NW IRR 35.0
SW NW IRR 3907 40
SE NW IRR 204 Z5
SW SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres -483-0 493

2 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 380 68
SW NW IRR 80— 25
SE NW IRR 40.0
NE SW IRR 39.0
NW SW IRR 40.0
A01-00017 Page 4 bate: 08,/09/89
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10.

Place of Use:

Township
118

A01-00017

Range
20E

Continued

Section 1/4 of 1/4

2 SW
SE
NE
NwW
SW
SE

SW
SE
SwW
SE
NE

SW
SE
NE

SwW
SE

SW
SE
NE
NW
SW
SE

SW
SE
NW
SwW
NE
SE
NE
SE

Page

SCANNID
FEB 28 20s

SW
SW
SE
SE
SE
SE

NE
NE
NE

NW
SW
SW
SW
SW
SE
SE
SE
SE

SW
SW
SwW
SE
SE
SE
S5E

NE
NE
NE
NW

5W
SW
SE
SE

Lot Use
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

Date:

Acres
40.0
40.0
40.0
19.0
61.0
40.0

6659 bk

16.0
40.0
40.0

9.0
40.0
40.0
27.0
40.0
40.0
70.0
40.0
40.0
40.0

482.0

4.0
13.0
35.0
17.0

7.0
40.0
38.0

154.0

4.0
40.0
27.0
36.0
40.0
40.0
B (O
40.0
40.0

2956 271
08,09,/89
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10. Place of Use: Continued

Township Range Section
118 20E 9
10
11
A01-00017

Page

1l/4 of 1/4 Lot

NE NE
NW NE
SE NE
NE NW
sSwW NW
NW SW
SW SW
SE SW
NE SE
NW SE
SW SE
SE SE

Section Acres

NE NE
NW NE
SW NE
SE NE
NE NW
NW NwW
SW NW
SE NW
NE SW
Nw SW
SW sW
SE 5w
NE SE
NwW SE
SwW SE
SE SE

Section Acres

NE NE
NwW NE
SwW NE
SE NE
NE NW
SW NW
SE NW
NE swW
NW SW
SW SW
6

Use Acres
IRR 39.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 20.0
IRR 40.0
IRR 60.0
IRR 40.0
IRR 40.0
IRR 38.0
IRR 37.0
IRR 40.0
473.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 38.0
IRR 37.0
IRR 35.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 40.0
IRR 39.0
IRR 40.0
IRR 38.0
624.0
IRR 35.0
IRR 33.0
IRR 39.0
IRR 36.0
IRR 39.0
IRR 40.0
IRR 40.0
IRR 40.0
IRR 40.0
IERR 40.0
bate: 08,/09/89
T < e
MIGHROFILMED
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
i1s 20E 11 SE SW IRR 40.0
NE SE IRR 320" 42
NW SE IRR 37.0
SW SE IRR 40.0
SE SE IRR 40.0

Section Acres -5#k-6 5SS

12 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SwW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 350 4o
NW SW IRR 40.0
SW SwW IRR 40.0
SE SW IRR 40.0
NE SE IRR 39.0
NW SE IRR 39.0
SW SE IRR 40.0
SE SE IRR 39.0
Section Acres 326 637
NE Nw .o
13 NW  NW IRR 35.0

Section Acres 350 4|

14 NE NE IRR 36.0
NW NE IRR 40.0
SW NE IRR 24.0
SE NE IRR 10.0
NE NwW IRR 40.0
NW NwW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NW SW IRR 3.0
SW SwW IRR 15.0

Section Acres 288.0

15 NE NE IRR 40.0

A01-00017 Page 7 Date: 08,/09/89
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10. Place of Use: Continued
Township Range Section
118 20E 15
16
17
19
AQ01-00017

Page

1/4 of 1/4 Lot Use
NW NE IRR
SwW NE IRR
SE NE IRR
NE NW IRR
NW NW IRR
SwW NW IRR
SW NW IRR
SE NwW IRR
SE NW IRR
NE SW IRR
NW SW IRR
NE SE IRR
NW SE IRR
SwW SE IRR
SE SE IRR

Section Acres

NE NE IRR
NW NE IRR
SW NE IRR
SE NE IRR
NE NW IRR
NW NW IRR
SW NW IRR
NE SW IRR
NW SW IRR
SWo . sSW IRR
SE SW IRR
NE SE IRR
NW SE IRR
SW SE IRR
SE SE IRR

Section Acres

NE NE IRR
NW NE IRR
SE NE IRR
SE NW IRR
SW SE IRR

Section Acres

NE NE IRR

8 Date:

SCANNED

FEB 2 8 2808

Acres

39.0
40.0
40.0
39.0
40.0
39.0
39.0
39.0
39.0
39.0
39.0
40.0
40.0
35.0
40.0

627.0

37.0
40.0
40.0
38.0
40.0
40.0
76.0
40.0
36.0

2.0
32.0
39.0

4870 44
15T 43

35.0

55670~ 582

40.0
30.0

4.0
33.0
1379~

2007

33

(4o

08,/09/89

ICROFILMED
MAR 2 0 1993
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
118 20E 19 NW NE IRR 39.0

sSwW NE IRR 20.0

SE NE IRR 50.0

NE NW IRR 3904t 7T

SE NW IRR 32.0

NE SwW IRR 40.0

SE SW IRR 35.0

NE SE IRR 40.0

NW SE IRR 39.0

SW SE IRR 3¢.0

SE SE IRR 300~ 40

o v 75

Section Acres AlA 0 - 025

20 NE NE IRR 22.0

NW NE IRR 18T 30

sSwW NE IRR 28.0

SE NE IRR 40.0

SW NW IRR 40.0

SE NW IRR 20.0

NE Sw IRR 40.0

NW sSwW IRR 40.0

SW SW IRR 40.0

SE SW IRR 40.0

NE SE IRR 40.0

NW SE IRR 40.0

SW SE IRR 40.0

SE SE IRR 40.0

N Section Acres 4860 502

E NE ———— o

21 NW NE IRR % 35

SwW NE IRR 27.0

SE NE IRR 9.0

NE NW IRR 40.0

NW NW IRR 5.0

SW NW IRR 30.0

SE NW IRR 40.0

NE SW IRR 40.0

NW SwW IRR 30.0

SW SW IRR 37.0

SE SW IRR 33.0

SW SE IRR 10.0

Section Acres —HH—g— 3I7C

AQl1-00017 Page 9 Date: 08/09/89
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
118 20E 22 NE NE IRR 40.0
NW NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0

Section Acres 160.0

28 NW NE IRR 30.0
NW NW IRR 8.0
Section Acres 38.0
29 NE NE IRR 13.0
NW NE IRR 25.0
NE NW IRR 14.0
NW NW IRR 25.0
Section Acres 77.0

30 NE NE IRR le-0" 20
NW NE IRR 38.0

Section Acres 48— 5

21E 3 SW NW IRR 19.0
NW SW IRR 38.0
SW SW IRR 40.0
SE SW IRR 40.0

Section Acres 137.0

4 SW NE IRR 39.0
SE NE IRR 31.0
NE NW IRR 39.0
NW NW IRR 39.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SwW IRR 40.0
NW SW IRR 40.0
SW SW IRR 40.0
SE SwW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
AQ01-00017 Page 10 Date: 08/09/89
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10.

Place of Use:
Township Range
1158 21E

A01-00017

Continued

Section 1/4 of 1/4
4 5E SE
5 NE NE

NW NE
SW NE
SE NE
NE NW
NW NW
SW NW
SE NW
NE Sw
NW SW
Sw 5w
SE swW
NE SE
NW SE
SW SE
SE SE
6 NE NE
Nw NE
SW NE
SE NE
NE NW
NW NW
sw NW
SE NW
NE SW
NW SW
Sw SW
SE SW
NE SE
NW SE
SW SE
SE SE
7 NE NE
NW NE
SW NE
Page 11
SCﬁNVLu

FEB 28 2455

Lot Use
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres
IRR

IRR
IRR

Date:

Acres
40.0

548.0

40.0
40.0
40.0
40.0
40.0
40.0

=9
[=]
o OCO00O0O0OO0O

640.

40.0
39.0
294743
408 4.7
40.0
40.0
350" 39
39.0
39.0
38.0
40.0
40.0
40.0
40.0
40.0
40.0

629-0— &4 ¢
40.0

40.0
40.0

08,/09,/89
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10. Place of Use: Continued

Township Range Section 174 of 1/4 Lot Use Acres
11s 21E 7 SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 43.0
SW NwW IRR 43.0
SE NW IRR 40.0
NE SwW IRR 40.0
NW SW IRR 40.0
SW Sw IRR 43.0
SE SW IRR 40.0
NE SE IRR 39.0
NW SE IRR 40.0
SW SE IRR 29.0

Section Acres 597.0

8 NE NE IRR 12.0
NW NE IRR 36.0
SW NE IRR 4.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 31.0
NW SW IRR 19.0

Section Acres 222.0

32 SW SwW IRR 15.0
SW SE IRR 1.0

SE SE IRR 27.0

Section Acres 43.0

33 NW SwW IRR 20.0
SW SW IRR 40.0

SE SW IRR 27.0

Section Acres 87.0

Total Acres 43258T0— 13CJ5.0
11. Place of use in counties: TWIN FALLS[M 44%/4 C’JU)ZZ{/&’ﬁ
12. Do you own the property listed above as place of use? NO

3. Other Water Rights Used:
SEE REMARKS

A01-00017 Page 12 Date: 08/09/89 (64)
—7  R45-0Y)7], Rol-0000d, Aol- 02058 A4S-0044% fr0] - 0202
Abl- D26 68D
SR WMIGRQFLMED

FER 28 200% MAR 2 0 1993



14, Remarks:
P/U0 WITHIN LANDS SERVED BY MILNER IRRIGATION DISTRICT.
P/D AT PUMPS IN MILNER POOL.

15. Basis of Claim: DECREED
Case Number:
Court .
Decree date:

MILNEE LOW EEFT IRRIGATION DIS LYNN CRANDALL.
Decree Plaintitft Vs Decree Defendant

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.} 1I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true a correct.

Signature of Claimant(s): WM Date: _AF-pF -/FEHF
Date:
State of Idaho )
T batls ) SS.
County of (ussia )

gh

Subscribed and sworn (or affirmed) before me t
7
of ﬁudm/_gf 19 £49 -

Notary E;Pﬁic
Seal
Residing at %ww)éadﬂ

Fd
My Commission Expires éVéA/éB"'

A01-00017 Page 13 Date: 08/09/89
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17. Notice of Appearance:
Notice is hereby given tha Carv D. Slette will be acting as attorney at law on behalf

of the claimant si ning @by b and that all notices requ1red by law to be mailed by the director to the claimant signing above

3.0 1t, Robertson, Tolman & Tucker
Address P.0. Box 19 , Twin Falls, ID 83303

LastName Milner Irr. Dist. ident Number Copies White-State, Yellow-Claimant

SCANNED MICROFILMED
FEB 728 7008 MAR 2 0 1993
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RE: In Re the General Adjudication of Rights to the Use of
Water from the Snake River Basin Water System, Case
No. 39576, District Court for Twin Falls County, Idaho

Claimant: Milner Irrigation District

Claim No.(s):/A01-00017; AO0L-00009; A01-00463; A01-02050;
A01-02064B; A0l1-02068D; BA45-04171; A45-11898;
. A45-11897

XX It is my desire that the law firm of Rosholt,
Robertson & Tucker enter an appearance on my behalf in the
Adjudication and represent my interest in the Adjudication
process.,

DATED this 18th day of November , 1991,

It is not my desiQ;;ZZat the law firm of Rosholt,
Robertson & Tucker represent my interest in the Adjudication
process,

DATED this day of , 1991,
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