RECEIVED
MAY 30 2017

Robert L. Harris (1.S.B. No. 7018) DEPARTMENT OF
D. Andrew Rawlings (1.S.B. No. 9569) WATER RESOURCES
HOLDEN, KIDWELL, HAHN & CRAPO, p.L.L.C.
1000 Riverwalk Drive, Suite 200
P.O. Box 50130
Idaho Falls, Idaho 83405
Telephone: (208)523-0620
Facsimile: (208) 523-9518
Email: rharris@holdenlegal.com
arawlings(@holdenlegal.com

Attorneys for Petitioners

IN THE DISTRICT COURT OF THE FIFTH DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 21-12901

Case No. 37576 DECLARATION OF ROBERT L.

HARRIS IN SUPPORT OF MOTION

FOR CORRECTION OF OR RELIEF
FROM PARTIAL DECREE

I, Robert L. Harris, state that the following is made on my personal knowledge, and that I

would so testify in open court if called upon to do so.

1. I am over the age of eighteen (18) and am competent to testify to the matters contained
herein.
2. I am an attorney practicing water law in Idaho since 2004.

3. I represent R T Kandler LLC; Clen Atchley; Squirrel Creek Irrigation & Canal Company,
Limited; and Conant Creek Canal Company (collectively, the “Petitioners”) in this matter.
4, Although all of the documents attached hereto as Exhibits A—F (described in paragraphs
5-10, below) are part of the record relating to Water Right No. 21-12901 (*21-12901™), 1

have attached them for the convenience of the Court and the parties served herewith.
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Attached hereto as Exhibit A is a true and correct copy of the Proposed Memorandum and

Decision Order (dated Oct. 18, 1984) issued by the Idaho Department of Water Resources

(“IDWR”).

a.

The order, attached hereto as Exhibit A, is also available through the IDWR’s

website at: http:ﬁww.idwr.idaho.gov;’apps/ExtSearch/DocsImagesMsch1 .PDF.

The order, attached hereto as Exhibit A, approved the transfer of 21-12901 (which
was then known as 01-0169), from the area of Shelley, Idaho, to a new point of
diversion on Conant Creek. [t became the final order of IDWR with respect to that

transfer.

Attached hereto as Exhibit B is a true and correct copy of the SRBA Directors Report 2]-

12901 issued by IDWR and IDWR’s Director (the “Director™).

a.

The report, attached hereto as Exhibit B, is also available through the IWATRS
Report database on the website of the Snake River Basin Adjudication (“SRBA™)

at: http://164.165.134.61/D21 12901 XX.HTM.

The report, attached hereto as Exhibit B, constituted the Director’s report, relating

to 21-12901, as required by Idaho Code § 42-1411.

Attached hereto as Exhibit C is a true and correct copy of the Inter-Department Memo

(dated Sept. 13, 1991) written by Tony Olenichak regarding 21-12901 (or A01-00169E, as

it was known at the time).

a.

The memo, attached hereto as Exhibit C, is also available through the IDWR’s

website at: http://www.idwr.idaho. gov/apps/ExtSearch/DocsImages/4szd01 .PDF.
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58

12.

13.

Attached hereto as Exhibit D is a true and correct copy of the SRBA Subcase Mailing List
21-12901.
a. The list, attached hereto as Exhibit D, is also available through the IWATRS Report

database on the SRBA’s website at: http://164.165.134.61/M2112901 XX.HTM.

Attached hereto as Exhibit E is a true and correct copy of the Notice of Error Reply (dated
Sept. 17, 2005) signed by S. Lynn Loosli—the holder of 21-12901.
a. The reply, attached hereto as Exhibit E, is also available through the IDWR’s

website at: http://www.idwr.idaho.gov/apps/ExtSearch/DocsImages/6nka01 .PDE.

Attached hereto as Exhibit F is a true and correct copy of the Partial Decree Pursuant to
LR.C.P. 54(b) for Water Right 21-12901 (dated Feb. 2, 2007) entered by the SRBA. Court.
a. The decree, attached hereto as Exhibit F, is also available through the IDWR’s

website at: http://www.idwr.idaho.aovfapps/ExtSearch/DocsImaQesf9vlel .PDF.

Attached hereto as Exhibit G is a true and correct copy of the Memorandum Decision and
Order on Permissive Review, p. 8 (dated March 7, 2012), issued by this Court in SBRA
Subcase Nos. 34-2459, 34-2460, 34-2461, 34-2462, and 34-10925.

Attached as Exhibit H is a true and correct copy of an exported spreadsheet of the water
rights in Basin 21 that list Conant Creek as the source of supply of the water right. I
obtained this information from IDWR’s website.

Attached as Exhibit I is a true and correct copy of a GIS map I prepared using data
downloaded from IDWR and Fremont County databases that depict the water right points
of diversion that divert from Conant Creek, the places of use of such water rights, and the
highlighted place of use of 21-12901, which is near the lower part of Conant Creek near

the confluence with Fall (or Falls) River.
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I certify (or declare) under penalty of perjury pursuant to the law of the State of Idaho that

the foregoing is true and correct. Idaho Code § 9-1406; Idaho Rule of Civil Procedure 2.7.

Dated this ﬁg"‘“ day of May 2017.

oAt b, oL avsna

Robert L. Harris, Esq. | .
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CERTIFICATE OF SERVICE

I hereby certify that on the M day of May, 2017, I served a true and correct copy of the
document listed below on the persons listed below by the method indicated.

Document Served: DECLARATION OF ROBERT L. HARRIS IN
SUPPORT OF MOTION FOR CORRECTION OF
OR RELIEF FROM PARTIAL DECREE

Attorneys and/or Individuals Served:

Director Gary Spackman Mail

IDAHO DEPARTMENT OF WATER RESOURCES [J Hand Delivery

P.O. Box 83720 O Facsimile

Boise, Idaho 83720

322 E. Front Street gour_ﬁh"“se Box

Boise, Idaho 83702-7374 = mmat

Facsimile: (208) 287-6700

Email: gary.spackman(@idwr.idaho.gov
garrick.baxter@idwr.idaho.gov
emmi.blades@idwr.idaho.gov
kimi.white@idwr.idaho.gov

S. Lynn Loosli Mail
3140 East 1100 North O Hand Delivery
Ashton, Idaho 83420 [ Facsimile
O Courthouse Box
O Email
Brian Loosli Mail
3127 East 1100 North [J Hand Delivery
Ashton, Idaho 83420 (] Facsimile
[J Courthouse Box
0 Email

L‘f—@qu__

Robert L. Harris, Esq. (
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

\Law\data\WPDATA\RLH'19539-000 Reynolds, Steve\Pleadings\Opening 60a Mot AFF of RLH.docx
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BEFORE THE DEFARTMENT OF WATER RESOURCES
OF THE
STATE OF 1DAHD

IN THE MATTER OF APPLICATION FOR TRANSFER g PROPOSED
NO. 1080 OF WATYER RIGHT NO. 01-0169 IN ; MEMORANUUM DECISION
THE NAME OF LYNN LOOSLI ; AND ORDER

On Apri® 6, 1967, the Director of ths Department of Water Resources
approved Morrel) Hampton's request to transfer 4.8 cubic feet per second of the

right decreed to C. F. Smith on December 16, 1510 in the cass of Rexburg pri-

getion Company, et al vs Teton Irrigation Canal Company, et al. This right hes
provided for water to be diverted from the Snuke Piver through the Ressrvation
Canal and injected into the Blackfoot River in exchange for water diverted from
the Blackfoot River for the freigation of oapproximately 393 acres of Jand
located in Sec. 6, Twp, 2s, Rge. 38E. This right, with priority date of
February 21, 1890, was effectively reduced to 2 prierity of December 14, 1881 by
the change. This less of prierity resulted from the fact that the Reservation
Canal's right was Dscombar 14, 1891, and could only carry water for this
exchange when the canal's right could be filled, Becauge of the uncartainties
of this exchange. when Donald Esplin had an oppertunity to purchase 5.44 cubic
feat per sscond (¢ & Blackfoot River wetsr right with & June 1, 1888 priority,
he decided to sell the $nake River watar right made eppurtenant to his land by
his predacessor, Morrel) Hamptan. The purchase agr:ements were made and on June
6, 1983, Lynn Loos1i applied to the Nepartment of Water Resources to transfer
4.80 cubic feet per socond of water from the heading of the Reservation Canal to
pumps on Conant Creek for the irrigation of 393 acrec located in Sec. 16, Twp.
BN, Rge, 43E.

Notice of this proposed change was advertised in The Ashton Hersld, St,
Anthony, Idaho on August 1l and 18, 1983, and subsequently was protested by the
Fremont-Madigson Irrigation Distriat, Squirre) Greak [rrigation and Canal Com-
pany, Don Harshbarger, Conmsnt Creek Cana) Company, Boam Creek Canal Company, and
by Finlandia Ranch, Ine, These protesti cited the follewing reasons for
objecting to thiz proposed change.

1. tf tnis right were transferred to Consnt Craak, it would have the
sarliest priority on the creek and, therafore, could reduce water supplies

available to existing users,




™

¢, The proposed change will conc:itute an enlargement in the use of
the original right,

3. Beceuse most of the water used on Conant Creek 15 through exchange
of Fremont-Madison storage, the transfer of an earlier water right {nto Conant

Creek cen reduce the emount of water available fer exisuing and futyre

exchanges.

On January 25, 1984, & conferonce to hear these objections was held in
the Fremont County Courthouse, st, Anthony, Idaho. The epplicant was present
and represented himself; Boom Creek Canal was represented by Kurt Kandler ang
Bruce Nyborg: Conant Greek Canal was representad by Homer Jones and Dan Iundell;
Squiicel Creek Canal was represented by Charles and Martin Bergman, Finlandia
Ranch was representad by Bruce D, Hyborg: and the Fremont-Madigon Irrigation
District was represented by Ronnie Ard, Dale L. Swensen, J. Max Mortengen and
Brent V. Moss, Attorney at Law. At the conclugion of the confarenca, Fremont-
Madison Irrigation Digtrict agreed to withdraw thoir proteést under the con-
ditions that 1) the transfar ba restricted to prevent interference with Fremont-

Madigon Irrigation Oistrict's ability to deliver stored water in Conant Creek;

and 2) the transfer will not be allowed to require water from upgtream diver-

sfons. The applicant subssovently agreed to these conditions and, tharsfore,

the protest of Fremont-Madigon Irrigation District has been resolved,  The
Departmant has now considered the other protests and garmane materials concained

in the official files of tha Department end baged upon his understanding of the

law, tha hearing officer of the Department of Water Resources proposes the

following Findings of Fact, Conclusfons of Law, and Order,

FINDINGS OF FACT {

1. Conant Creek s a tributary of Falls River, Watermaster records
show water rights tetaling 89.4 cubic feet per second dated between June 1, 1693
and February 25, 1910 ¢n Conant Creek. Most of those rights are later than 1900

and cannot be filled after early July of most years,

2. Mest of the wator used from Conant Creek Ty through gkchatige uf". s
Island Park or Grassy lLake storage where the natura) flow of Conant Craak is il
diverted and the smount of flow 18 replaced by gtorage ralessed from 1sland Park
or Grassy Lake Resarvoir and delivered to satisfy the older water rights downe §|
stream on the Snaka River, k!

3, The proposed change from the headworks of the Reservation Canal o

the applicant's pumps in Conant Creok will place thig right some 70 miles

CROFOSED MEMORANGUM DECLSION AND ORDER == Page 2 ?"i{H:
LAR R | iJ
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upstream from the original peint of diversion. This change will 1imit the water
supply available to 111 this right to the water supply in Henry's Fork drainage
whereas before ihe change, the water from the entire Snake River drafnage F
upstream from the headgate of the Reservation Cunal was available,

4. Yhe applicant's ownarship of this right is avidenced by & warranty
deed dated June 6, 1983 between Don M Egplin and lorna C. Eaplin, his wife and

§. Lynn Loos1i and Porvia R. Loosli, his wife. Satd warranty deed transfers all :
right, title, and interest of the right as praviously changed by Transfer Ho.
1080 to the applicant. Bingham County records show Don M, Esplin to be the
owner of the lands described as the existing place of use for the portion of
watér right 01-0169 to be changed by Transfer No. 1080.
§.  Don Esplin has appifed to the Department of Water Resources %o
transfer a portion of the water right No. 27-0004 to the lands from which the
subject water right is proposed to be transferred.
CONCLUSIONS OF LAM

1. Don Esplin 1s the successor in interest to the portion of water
right 01-0168 originally transferred by Morrell Hampton through transfer No.
10eo.

2. The water right evidanced Ly transfar No. 1080 1¢ now the property
of §. Lynn &nd Portia R. Loosli as evidenced by a warranty deed dated June 1§,
1983, Lynn Loosld hre proper poesessory interect to initiate & transfer of 4.8
cubic feet per second of right Ne. 01-0165.

3. The water supply available to fi11 this right will be reduced by
the proposed transfer. The change will not result in e reduction of the water
avaflable to fi11 other water rights on Conant Creek {7 the transfor application
15 properly conditionad,

4. Lynn Loosli is entitled to transfer water right Mo, 01-0169
pursuant to the application he has made with conditions and limitations that
prevent an anergement of the original right or injury to othcr cxisting rights.
URDER

“App11cation for Tranafer MHo. 1080 of Water Right Ha. 01-0169 1s hereby
APPROVED gubjett to 'he following conditions:
1. A mossuring device of e type epproved by the Department of Water

Resources shall be installed and maintained as a permanent part of tha divarting

works,

2, The priority of this water right cannot be exercised against, ar

PROPOSED MEMORANDUM DECISION AND ORDER -« Page 3 N R B
iy - o B

| 0CT 191392
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water demanded from any upstream water usars on Conant Creek who divert water
with a priority earlier than to June 6, 1983,

3. This right s uader the contro) of the Watermaster of Snake River,
Water District No, 1.
AALYSIS

The protestants were very concerned that the transfer of a2 older water
right to the bottom end of Conant Creek would interfers with all of the later
rights upstream. This 1 possible if the water supply on Conant Craek is inada-
quate to supply a1l of the demands on the cresk. This pessibility should be
sdequately addressed by the condition that this right will not be ellowed to |
demand water from tha upstream usars that were in piace at the time the appli- '
cation for transfer was filed. In general, however, as long as there is water
flowing from Conant Creek into Falls River, this rignt should have no more
effect on the Conant Cresk water rights than it did at its previous lecution
neer Shelley, ldaho. The amount of stored water used from Henry's Fork will
8150 be reduced by the amount of water delivered to this right, since the
appifcant will no Tonger use leased stored water to irrigate the Yand to whigh

I thig right is transferred.

Oated this _ /B doy of Qufpo— . 1984,

BOBGY P ’El%éﬁ““"""“““""“‘"“

Hearing Officer

PROPOSE(I MEMORANDUM DECISION AND ORDER <~ Page 4 g
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5/25/2017

turn t

DIRECTORS REPORT

SRBA
DIRECTORS REPORT 21-12901

me Page

Return to SRBA IWATRS Reports

IWTO72

Right Number:

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

21-12901

Name and Address: S LYNN LOOSLI

Source:
Quantity:

Priority Date:

Diversion Point:

Purpose and
Period of Use:

Place of Use:

Other Provision

Explanatory Mat

3140 E 1100 N
ASHTON, ID 83420

CONANT CREEK  Tributary: FALL RIVER

4.80 CFS
12-14-1891
TO8N R43E S16 SESWSE Within Fremont County
S17 NWSESE
Purpose of Use Period of Use Quantity
Irrigation 04-01 TO 10-31 4.80 CFS
Irrigation Within Fremont County
TO8N R43E S16 NENE 40 NWNE 40
SWNE 40 SENE 40
NENW 40 NWNW 40
SWNW 40 SENW 40
NESW 4@ NWSW 40
SWSW 25 SESW 21
NESE 20 NWSE 460
SWSE 17 SESE 1
517 SWNE 39 SENE 39
NESE 37 SESE 3.5

642.5 Acres Total
This right is limited to the irrigation of 393 acres within the
place of use described above in a single irrigation season,
Right Nos. 21-12901 and 21-7030 are limited to the irrigation of
a combined total of 642.5 acres in a single irrigation season.
s Necessary for Definition / Administration of this Water Right:

erial: Basis of Claim - Decreed

m BA TWAT PORTS

Return to SRBA Home Page

http://164.165.134.61/D2112901XX.HTM

11
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5/25/2017 SUBCASE MAILING LIST

SRBA
SUBCASE MAILING LIST 21-12901

Return to SRBA Home Page
Return to SRBA IWATRS Reports

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

S LYNN LOOSLI

3140 E 1180 N
ASHTON, ID 83420
Phone: 208-652-3312

http://164.165.134.61/M2112801XX.HTM

"
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08/12/2005

NOTICE OF ERROR
REPLY

Please type or print clearly, fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.
YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS:

Water right number: 21-12901

LYNN LOOSLI
RT 1 BOX 72
ASHTON ID 83420

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source) :

. Describe the changes you wish to make in the proposed recommendation:

3. Give a brief explanation as to why you disagree with these portions:

~ -
I AGREE with this pr recommendat no changes xe to, be made.
7K ! }"ﬁd X 5

DATE: %&Z SIGNATURE: et Spir bl

v [4 : E
Please print your name: 1 /'“"( L{l{l: Zdlg ??,C/, \

IDWR Regional Office, 900 N Skyline Dr Ste A, Idaho Falls, ID 83402, 2085257161

RECEIVEDp

0CT 11 2005
e Resouce

T
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In Re SRBA

Case No. 39576

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

PARTIAL DECREE PURSUANT TO
I.R.C.P. 54(b) FOR

Water Right 21-12901

NAME AND ADDRESS:

SOURCE::

QUANTITY:

BRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERICD OF USE:

PLACE OF USE:

S LYNN LOOSLI
3140 E 1200 N
ASHTON, ID B3420

CONANT CREEK TRIBUTARY: PALL RIVER
4.80 CFS
12/14/1891

TOBN R43E S16 SESWSE Within Fremont County
517 NWSESE

PURPOSE OF USE PERIOD OF USB QUANTITY
Irrigation 04-01 TO 10-31 4.80 CFs
Irrigation Within Fremont County
TOBN R4A3E S16 NENE 40.0 NWNE 40.0
SWNB 40.0 SENB 40.0
NENW 40.0 NWNHW 40.0
SWNW 40.0 SENW 40.0
NESW 40.0 NWSW 40.0
SWsW 25.0 SESW 21.0
NESB 20.0 NWSR 40.0
SWSE 17.0 SESE 1.0
817 SWNE 39.0 SENE 39.0
NESE 37.0 SESE 3.5

642.5 Acres Total

This right is limited to the irrigation of 393 acres within the
place of use described above in a single irrigation season.
Right Nos. 21-12901 and 21-7030 are limited to the irrigation of
a combined total of 642.5 acres in a single irrigation season.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE 1S SUBJECT TO SUCH GENERAL PBROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR POR TEE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. 1I.C. SECTION 42-1412(6) .

RULE 54 (b) CERTIFICATE

2007 FEB 02 PM 02:00
DISTRICT COURT - SRBA
TWIN FALLS CO., IDAHO
FILED

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIRD, in accordance

with Rule S54(b), I.R.C.P., that the court has determined that there is no
final judgment and that the court has and does hereby direct that the
judgment upon which execution may issue and an appeal may be taken as

just reason for delay of the entry of a
§bove judgment or order shall be a final
rovided by tha Idaho Appellate Rules,

17 W_Q@,ﬂ_g?\f

AL

John M. Melanson
Presiding Judge of the

Snake River Basin Adjudication

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54 (b)

Water Right 21-12901

PAGE 1
DPec-20-2006
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REGCEIVED
MAR 0 B 70

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA ) Subcase Nos. 34-2459, 34-2460, 34-2461,

) 34-2462 and 34-10925
Case No. 39576

MEMORANDUM DECISION AND
ORDER ON PERMISSIVE REVIEW

et N N N N S N N N N N NS

Holding: The ruling of the Special Master is reversed, and the Morion to Set Aside Partial
Decrees is hereby denied.

Appearances:

Paul L. Arrington of Barker Rosholt & Simpson, LLP, Twin Falls, Idaho, attorneys for Doug
Schureman, Tyler Felton & Jim Huelsman.

James P. Speck of Speck & Aanestad, a professional corporation, Ketchum, Idaho, attorneys for
Darrell McDonald and Norm Sowards.

Robert L. Harris of Holden, Kidwell, Hahn & Crapo, PLLC, Idaho Falls, Idaho, attorneys for
Telford Lands, LLC and Isom Acres Limited Partnership.

MEMORANDUM DECISION AND ORDER ON PERMISSIVE REVIEW Sk,
S:\ORDERS\Permissive Review\Telford\Memorandum Decision and Order.docx



L
STATEMENT OF THE CASE
A. Nature of the case.

This matter comes before the Court pursuant to an Order Granting Permissive Review
issued in the above-captioned matter on February 1, 2012 The Order was entered in response to
a request by Doug Schureman, Tyler Felton, Jim Huelsman, Darrell McDonald and Norm
Sowards (collectively, “Objectors™) that this Court review the Special Master’s determination to
set aside the Partial Decrees previously issued for the above-captioned water rights pursuant to
Idaho Rule of Civil Procedure 60(a). The Objectors assert that the Special Master’s
determination in this respect is contrary to law and asks this Court to deny Telford Lands, LLC’s
Motion to Set Aside Partial Decrees.

B. Statement of facts and course of proceedings.

1. This matter originated on February 28, 1989, when Crater Farms, Inc. filed
Notices of Claim with the Idaho Department of Water Resources (“IDWR” or “Department™) for
water rights claims 34-2459, 34-2460, 34-2461 and 34-2462. The claims asserted the right to
divert groundwater through two wells located in TO3N R26E S02 of Butte County for irrigation
purposes.! The parties have referred to these two wells as the “Airport Wells.”

2. On November 14, 1990, Crater Farms, Inc. filed a Notice of Claim for water right
claim 34-10925.2 In addition to asserting the right to divert groundwater through the two Airport
Wells, this claim also asserted the right to divert groundwater through two wells located in TO4N
R26E S03 and TOSN R26E S34 respectively for irrigation purposes. The parties have referred to
these two wells as the “Island Wells.” Attached to this Notice of Claim were two maps: one map
identifying the location of the Airport Wells, and a second identifying the location of the Island
Wells.

3. On November 14, 1990, Crater Farms, Inc. also filed Amerded Notices of Claim
for water right claims 34-2459, 34-2460, 34-2461 and 34-2462. With respect to the point of

' The claims actually asserted the right to divert from four wells, but only those two located in TO3N R26E S02 of
Butte County (i.e., the Airport Wells) are at issue here.

2 Water right claim 34-10925 was claimed as an enlargement of water right nos. 34-2459, 34-2460, 34-2461 and 34-
2462.

MEMORANDUM DECISION AND ORDER ON PERMISSIVE REVIEW -2
S:AORDERS\Permissive Review\Telford\Memorandum Decision and Order.docx



diversion element, the Amended Notices of Claim continued to assert the right to divert
groundwater through the two Airport Wells only. However, each Amended Notice of Claim
included the same two maps attached to the Notice of Claim for water right claim 34-10925,
identifying the location of the Airport Wells as well as the Island Wells. These two maps were
not included in the original Notices of Claim for these water rights. In addition, each Amended
Notice of Claim included the following remark under the “Remarks” section that was not
included in the original Notices of Claim:

Rediversion from Munsey Ditch: NW SE SE, (2 points), Section 2; SW SW NW,

(2 points) Section 13; SE SE NE Section 15; SE NE NE Section 22; SENW SW

Section 23; Township 3 North, Range 26E.2

4, On June 18, 1992, the Director filed his Director’s Report for Basin 34 (Big Lost
River Basin), which contained recommendations for the above-captioned water right claims. The
Director’s Report recommended the Airport Wells as the only two authorized points of diversion
for each claim.

5. No Objections to the recommendations were filed by any party, and on December
17, 1997, Partial Decrees were entered for the above-captioned water right claims on the
grounds that they were uncontested. Consistent with the Director's Report, the Partial Decrees
identified the Airport Wells as the only two authorized points of diversion for each water right.

6. On December 14, 2001, Amended Partial Decrees were issued for the above-
captioned water rights nunc pro tunc, for reasons unrelated to the point of diversion element.*
Again, the Amended Partial Decree identified the Airport Wells as the only two authorized
points of diversion for each water right.

7. On April 24, 2008, Mitchell Sorensen, a successor to Crater Farms, Inc. and a
predecessor-in-interest to the present claimant Telford Lands, LLC (“Telford™), filed a Motion to
Set Aside Partial Decree with this Court, requesting that the Partial Decrees issued for each of
the above-captioned water rights be set aside pursuant to Idaho Rule of Civil Procedure 60(a).

* This remark is consistent with the delivery of water from the Island Wells. Water is diverted from the Island Wells
under water right 34-7037, also decreed to Crater Farms, Inc. Water right 34-7037 is also appurtenant to the same
place of use as the Airport Wells. The diversion rate for 34-7037 is 12 cfs. However, the Island Wells have the
capacity to deliver up to 24.66 cfs.

4 The Idaho Supreme Court’s holding in 4&B Irrigation Dist. v. Idaho Conservation League, 131 Idaho 411, 958
P.2d 568 (1998) required amendments be made to the season of use element of these water rights.

MEMORANDUM DECISION AND ORDER ON PERMISSIVE REVIEW -
S:\ORDERS\Permissive Review\Telford\Memorandum Decision and Order docx

(5]
|



The Motion to Set Aside asserted a clerical error with respect to the point of diversion elements
for each of the above-captioned water rights. Specifically, that the point of diversion elements
should have identified the two Island Wells as authorized points of diversions based on a prior
accomplished transfer in addition to the two Airport Wells. The Motion asserted that the two
Island Wells were omitted by the claimant as additional points of diversion in the Amended
Notices of Claim as a result of clerical error.

8. On April 25, 2008, the Court issued an Order of Reference appointing the Special
Master to preside over the Motion to Set Aside and issue a recommendation to this Court
consistent with SRBA Administrative Order 1.

9. On September 4, 2009, the Special Master entered an Order on Motion to Set
Aside Partial Decree. In that Order, the “Special Master presume[d] without deciding that
sufficient grounds exist to support setting aside these Partial Decrees,” but stated that “[a] full
decision on that question shall issue after the Amended Claims have been considered.” The
Order set forth scheduling deadlines for the filing of amended claims, the issuance of Amended
Director’s Reports, and the filing of objections and responses to the Amended Director’s
Reports.

10.  Amended Notices of Claim for the above-captioned water rights were filed on
September 21, 2009, asserting the right to divert groundwater from the two Island Wells in
addition to the two Airport Wells.

11. On December 10, 2009, the Director issued his Amended Direcror s Report for
the above-captioned water rights. The Amended Director’s Report recommended the two
Airport Wells and the two Island Wells as authorized points of diversions.

12. Objections to the quantity and point of diversion elements of the
recommendations contained in the Amended Direcror’s Reports were subsequently filed by
various parties, including the Objectors.>

13. On September 15, 2011, the Objectors filed a Motion for Permissive Review,
seeking review of the Special Master’s determination that sufficient grounds exist to set aside the

Partial Decrees under Rule 60(a). The Motion was opposed by Telford.

* Objections to the recommendations were also filed by the Big Lost River Irrigation District. Those Objections
were resolved and are not at issue as part of the permissive review.
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14.  On January 27, 2012, the Special Master entered an Order Granting Motion for
Permissive Review. In that Order the Special Master first addressed the issue previously
reserved as to whether sufficient grounds exist under Rule 60(a) to set aside the Partial Decrees
for the above-captioned water rights. With respect to that issue, the Special Master ruled in the
affirmative. Then, the Special Master recommended that this Court grant permissive review to
address the limited legal issue of the application of Rule 60(a) to the facts of this case.

15. On February 1, 2012, this Court entered an Order Granting Permissive Review
pursuant to SRBA Administrative Order 1, Section 9.e.

16.  OnFebruary 17, 2012, the Objectors filed their Joint Opening Brief on Permissive
Review. A Response in opposition was subsequently filed by Telford, and on February 29, 2012,
the Objectors filed their Joint Reply Brief.

IL.
MATTER DEEMED FULLY SUBMITTED FOR DECISION
Argument on permissive review was heard before the Court on March 2, 2012. The
parties did not request additional briefing, nor does the Court require any. The matter is
therefore deemed fully submitted the following business day, or March 5, 2012.

1.
STANDARD OF REVIEW

The SRBA’s permissive review procedure permits review by this Court of an
“Interlocutory determination which involves a controlling question of law as to which there are
substantial grounds for difference of opinion.” SRBA Administrative Order 1 (“40I™), Section
9.e. On permissive review, the Court must only review the question(s) of law which the Court
has been requested by either the Special Master or parties to review. 7. Any factual findings, if
they exist, are not ripe for review and the nature of permissive review does not allow the Court to
make factual findings. The Court’s inquiry, then, is limited to review of the Special Master’s
legal conclusions, and the application of those legal conclusions to any facts that exist at the time
of the permissive review.

A Special Master’s conclusions of law are not binding upon a district court, although they
are expected to be persuasive. Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho 370,378, 816
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P.3d 326, 334 (1991); Higley v. Woodard, 124 1daho 531, 534, 861 P.2d 101, 104 (1993). This
permits a district court to adopt the Special Master’s conclusions of law only to the extent they
correctly state the law. Id. Accordingly, a district court’s standard of review of a Special
Master’s conclusions of law is one of free review. Higley, 124 Idaho at 534, 861 P.2d at 104,
Further, the label put on a determination by the Special Master is not decisive. Ifa finding is
designated as one of fact, but is in reality a conclusion of law, it is freely reviewable. Wright and
Miller, supra, § 2588; East v. Romine, Inc., 518 F.2d 332, 338 (5th Cir. 1975). Harney v.
Weatherby, 116 Idaho 904, 906-07, 781 P.2d 241, 24344 (Ct.App.1989). Compliance with the
rules of civil procedure is a question of law. Bedke v. City of Oakley, 149 Idaho 532, 237 P.3d 1
(2010) (citing State v. Hagerman Water Users, 130 Idaho 736, 740, 947 P.2d 409, 413 (1997)).

Iv.
DISCUSSION

The parties have placed one issue before this Court on permissive review: whether the
Special Master erroneously applied Idaho Rule of Civil Procedure 60(a) to the facts of this case
to set aside the Partial Decrees previously entered for the above-captioned water rights. In her
Order Granting Motion for Permissive Review, the Special Master found that the Claimant’s
failure to claim the two Island Wells as points of diversion for the above-captioned water rights
constituted a clerical error under Rule 60(a). Specifically, the Special Master determined “the
omission of the Island Wells on the face of the Amended Claims was a clerical error because the
attached maps illustrated that both the Island Wells and the Airport Wells were intended to be
claimed,” and that “[t]hose indicators were sufficient to persuade this Special Master to allow the
reopening of these subcases under Rule 60(a).”

Idaho Rule of Civil Procedure 60(a) provides for the correction of “[c]lerical mistakes in
judgments, orders or other parts of the record and errors therein arising from oversight or
omission.” The Idaho Supreme Court has directed that Rule 60(a) applies to those errors in
which the type of mistake or omission is “mechanical in nature which is apparent in the record.”
Silsby v. Kepner, 140 Idaho 410, 411, 95 P.3d 28, 29 (2004). The Court has further directed that
clerical errors “include those where what is written or recorded is not what the court intended to
write or record,” and where “the error can be corrected whether it is made by a clerk or by the
judge.” Id. at 412, 95 P.3d at 30 (quoting Blanton v. Anzalone, 813 F.2d 1574, 1577 (9th Cir.

MEMORANDUM DECISION AND ORDER ON PERMISSIVE REVIEW 56
S:\ORDERS\Permissive Review\Telford\Memorandum Decision and Order.docx



1987)). Errors of a more substantial nature are to be corrected by a motion under Rule 59(e) or
60(b), as “Rule 60(a) is not a vehicle for relitigating matters that already have been litigated and
decided, nor to change what has been deliberately done.” Dursteler v. Dursteler, 112 Idaho 594,
597-98, 733 P.2d 815, 818-19 (Ct. App. 1987).

In this case, the Objectors first argue that Rule 60(a) cannot be utilized to correct errors in
the 1990 Amended Notices of Claim as they do not constitute “judgments, orders or other parts of
the record.” They assert that the Amended Notices of Claim are not part of the Court’s record in
these subcases, as they were filed with the Department under Idaho Code § 42-1409(4).5 The
Objectors® argument in this respect is unavailing. The law of the case in the SRBA establishes
that the 1990 Admended Notices of Claim are part of the record before this Court. In his Order on
Challenge (Consolidated Issues) of “Facility Volume” Issue and “Additional Evidence” Issue,
subcases 36-02708 et al. (Dec. 29, 1999), p.27, the Honorable R. Barry Wood held that “[a]
notice of claim is a pleading within the SRBA,” and that “[t}he filing of a notice of claim
initiates the procedure for making claim to a water right in the SRBA.” More recently, this
Court provided that Notices of Claim, although filed with the Department, are nonetheless part of
the record in the SRBA. Memorandum Decision and Order on Challenge, subcase no. 02-
2318A (August 29, 2011), p.2, fn.3.

The Objectors next assert that the error alleged by the Claimant is not the type or nature
of error capable of correction under Rule 60(a). This Court agrees. Asan initial matter, the
claimed error — the Claimant’s omission of the Island Wells as additional points of diversion
from the Amended Notices of Claim — is not a mechanical error which can simply be corrected by
this judge or the clerk of the court without further proceedings. To the contrary, correction of the
claimed error would require the reopening of the case, the filing of Amended Notices of Claim,
the filing of Amended Director ’s Reports, the filing of Objections, and a trial on an element of
the claims (i.e., the point of diversion element) on which a judicial determination has already
been made. In short, it would require the complete relitigation of a matter that already has been
litigated and decided, resulting in prejudice to the Objectors. A correction requiring relitigation

of this nature is not the type of correction contemplated by Rule 60(a), but rather is properly

¢ Idaho Code § 42-1409(4) provides that “[a]ll claimants of water rights that are included in a general adjudication
shall file with the director a notice of claim for all water rights.”
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pursued by a motion under Rule 59(¢) or 60(b). Dursteler, 112 Idaho at 597-98, 733 P.2d at
818-19 (Ct. App. 1987).

Additionally, the alleged error is not readily apparent from the record in this case. The
record reflects that the original Notices of Claim for water right claims 34-2459, 34-2460, 34-
2461, 34-2462 failed to claim the Island Wells as additional points of diversion. The Amended
Notices of Claim for those water rights likewise failed to claim the Island Wells as additional
points of diversion. The Department, following its independent investigation of the claims,
recommended the Airport Wells as the only two authorized points of diversion for the water
rights. The fact that the Department did not recommend the two Island Wells as additional
points of diversion is presumed to be the deliberate result of its investigation. The Claimant had
the opportunity and duty to review the recommendations and timely file objections to any
perceived errors contained therein. 1.C. § 42-1412. However, the Claimant failed to timely do
so. As aresult, Partial Decrees were entered for the above-captioned water rights decreeing the
two Airport Wells as the only two authorized points of diversion. In light of the SRBA process,
the Partial Decrees as they pertained to the point of diversion element were thus “consistent”
with the Notices of Claim, the Amended Notices of Claim and the Director’s Report. In short, the
Partial Decrees accurately reflect the record, and as a result, the alleged error is not “mechanical
in nature which is apparent in the record.” Silsby v. Kepner, 140 Idaho at 411, 95P.3d at29. In
essence, two errors occurred in this case. The first was the alleged clerical error in the claims
and the second and more problematic error was the subsequent failure of the Claimant to timely
object to the recommendations in the Director ’s Report, which by very nature of the process can
vary from the claims. In this case, whether or not Rule 60(a) provides grounds for correcting the
alleged error in the claims, it does not provide relief for the failure to timely object to the
Director’s Report.

Notwithstanding, the Claimant argues the SRBA Court routinely corrects clerical errors
in Partial Decrees under Rule 60(a). In some cases the Partial Decrees were issued many years
prior. The Claimant also argues the SRBA Court applies a more “liberal” standard than other
districts courts in applying Rule 60(a). This assertion is incorrect, and the Claimant
mischaracterizes the process used by the Court for correcting errors in Partial Decrees. What
the Claimant refers to is a process used under certain circumstances by this Court where an error

is identified in a Partial Decree and there are no objections by any party to correcting the
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identified error. Under such circumstances, the process utilized by the Court provides a
mechanism for all affected parties to not only agree that the Partial Decree contains an error but
also agree to the Court issuing an Amended Partial Decree to correct the error. In essence the
process is akin to a stipulation to amend the Partial Decree to correct the error. The process is
not a substitute for a Motion to Set Aside a Partial Decree under Idaho Rule of Civil Procedure
60 in order to provide the party alleging the error the opportunity to relitigate the claim due to the
eITor Or omission.

The high level of detail involved with adjudicating a water right claim invariably invites
the potential for errors even under the most stringent review. When an alleged error is identified,
and the Department as well as the parties to the subcase agree that the error should be corrected
in a certain way, the Court issues a Notice of Intent to Correct Clerical Error and Issue an
Amended Partial Decree to Correct Clerical Error explaining the nature of the alleged error and
how the Court intends to correct the error in the absence of any objections. The matter is then set
for hearing. Notice is served on the parties to the subcase and notice also follows SRBA docket
sheet notice procedure. Any party to the adjudication can file an objection and/or appear at the
hearing and contest the Court taking the intended action. In the absence of an objection the
Court will amend the Partial Decree to correct the error as specified in the Notice. The process
provides an expedient mechanism for correcting errors pursuant to notice and a hearing where
there is agreement among the affected parties.

However, that procedure is not pertinent here because there is no agreement among the

affected parties and the Department. ’ Under the circumstances present in this case, the Court is

” The Claimant cites to a number of instances where the SRBA Court has corrected clerical errors in
Partial Decrees. In 2012, the Court issued a Notice of Court’s Intent to Issue an Amended a Partial
Decree for water right 74-381B that was issued in 2007, to add an omitted “tributary” description. No
objections were filed following notice and the objection deadline has now expired.

Similarly, in subcase no. 37-22567 the Court issued a Notice of Court’s Intent to Issue Amended
Partial Decree, and Notice of Hearing Thereon, where the Department notified the Court in writing of an
error in a legal description in the place of use element and represented that all parties to the subcase were
in agreement as to the error. The matter is currently set for hearing in May 2012 and to date the Court has
received no objections.

A Motion to Aside a Partial Decree was filed in March of 2008 for water rights 21-7295 and 21-
7296 that were decreed in 2007. The Partial Decrees failed to take into account changes arising from an
intervening license issued after the claims were filed. The Court issued Amended Partial Decrees based
on the recommendation of the Special Master, which provided: “There was no opposition to the Motion to

MEMORANDUM DECISION AND ORDER ON PERMISSIVE REVIEW -9 -
S:\\ORDERS\Permissive Review\Telford\Memorandum Decision and Order.docx



required to make the determination of whether the affected Partial Decrees can be set aside
under Rule 60. For the reasons stated above, the Court finds that Rule 60(z) does not provide an
appropriate mechanism to set aside the Partial Decrees in this case. Whether an avenue exists to
set aside the Partial Decrees under Rule 60(b) is not before this Court.

Set Aside the Partial Decree. An Amended Director’s Report was filed on August 27, 2008. No
objections were filed to the Amended Director’s Report and the time for filing objections has now
expired.” See Special Master's Report and Recommendation on Motion to Set Aside Partial Decree,
water right no. 21-7295 (Nov. 4, 2008).

In another case, a motion to set aside a number of Partial Decrees issued in 1998 was filed in
2008 to correct clerical errors in the legal description for the point of diversion element. The Motion was
filed after an intervening administrative transfer had occurred. The matter was referred to a Special
Master and an Objection to the Motion was initially filed. The Court issued dmended Partial Decrees
correcting the clerical error based on the absence of any challenges to the recommendation of the Special
Master, which provided:

Multiple hearings were held on the Motion. At the hearings the [Special Master]
determined the following:

1.) The parties to these subcases concur with the Motion to correct the point of diversion.

2.) No parties in the SRBA objected to the Motion.

3.) The point of diversion was described in the 1998 Partial Decree as TO6N R25E S24
NWNWNE. The point of diversion should be described as TO6N R25E 5§24
NENWNE.

4.) There was no finding of specific prejudice to other parties.

Special Master’s Report and Recommendation on Motion to Set Aside Partial Decree, water right nos:
34-119C et. al. (July 29, 2010).

In all of the subcases listed to this point, no objections were raised to correcting the identified
errors, and the errors were corrected based on the agreement of all affected parties.

Finally, in subcase no. 22-13212 the Special Master recommended a water right claim based on a
prior decree (Rexburg Decree) where it was alleged the prior decree issued in 1910 was in error regarding
the legal description of the decreed right on which the claim was based. In that case, while the Special
Master did indeed make reference to the court being able to correct legal descriptions in prior decrees
under LR.C.P. 60(a), the issue was nonetheless decided based on a finding of satisfaction of the
accomplished transfer provisions of Idaho Code § 42-1425. Moreover, no challenges were filed to the
Special Master’s Report and Recommendation. Special Master's Report and Recommendation; Findings
of Fact and Conclusions of Law, water right nos. 22-13212 and 22-13503 (July 30, 2010).

Accordingly, none of the above-referenced cases lend support to the argument that L.R.C.P. 60(a)
authorizes relief from a judgment based on a clerical error for purposes of setting aside the judgment and
relitigating the merits of the claim or that a more liberal LR.C.P. 60(a) standard is applied in the SRBA.
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V.
CONCLUSION
For the foregoing reasons, the Special Master’s determination to set aside the Partial
Decrees previously entered for the above-captioned water rights pursuant to Idaho Rule of Civil
Procedure 60(a) is hereby reversed, and Telford Lands, LLC’s Motion to Set Aside Partial

Decrees is hereby denied.

DATED:W(/ZII/%/Z AD[2- 7

¥RIC J. W.DMAN
Presiding Judge
Snake River Basin Adjudication

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that the court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may
issue and an appeal may be taken as provided by the Idaho Appellate Rules.

DATED:C?%M/{//L T, 20/2 s
itz Z 2

ERIC J. WILDMAN
’Presiding Judge
“ Snake River Basin Adjudication
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Water Rights in Basin 21 that list Conant Creek as the Source of Supply of the Water Right
(exported from the IDWR Website on May 25, 2017)

ype{BasinSequence[Sufbn] - P20 Basis | Status. [prioriymatelp Rate(of)|  Source ||| WatenUsel [ . Owmer

WR 21 |85 Decreed |Active 6/1/1899 0.8 CONANT CREEK |IRRIGATION _ [RT KANDLER LLC

WR |21 [109 C Decreed |Active 9/1/1901 20 CONANT CREEK, |[IRRIGATION  [SQUIRREL CREEK IRRIGATION &

SQUIRREL CANALCOLTD
CREEK

WR 121 141 Decreed |Active 5/1/1901 20 CONANT CREEK |IRRIGATION [CONANT CREEK CANAL CO

WR |21  [2035 Decreed |Active 2/15/1909 25 CONANT CREEK [IRRIGATION JCONANT CREEK CANAL CO

WR |21 2037 Decreed |Active 2/25/1910 25 CONANT CREEK |IRRIGATION  |CONANT CREEK CANAL CO

WR 21  [4045 Decreed |Active 6/11/1911 0.08 CONANT CREEK [IRRIGATION, {ALBERTSON, CAROL; ALBERTSON,

STOCKWATER |[KATHY; ALBERTSON, TRACY;

ALBERTSON, WILLIAM

WR |21  [4104 Decreed |Active 6/1/1939 0.05 CONANT CREEK (STOCKWATER [MILLER, JOSEPH K; MILLER, WILLIAM
L

WR J21 17030 Decreed |Active 10/5/1973 8 CONANT CREEK |IRRIGATION  |LOOSLI, PORTIA R; LOOSLIL S LYNN

WR |21 10400 Decreed |Active 6/1/1893 4.4 CONANT CREEK |IRRIGATION |RT KANDLER LLC

WR |21 10457 Decreed |Active 6/1/1962 0.03 CONANT CREEK |IRRIGATION |LYON, GLADE; LYON, KATIE

WR |21 10754 Decreed |Active 6/1/1905 0.02 CONANT CREEK |STOCKWATER |[HARSHBARGER, DON

WR |21 11681 Decreed |Active 6/1/1897 0.01 CONANT CREEK |STOCKWATER [UNITED STATES OF AMERICA ACTING
THROUGH

WR |21 12901 Decreed |Active 12/14/1891 4.8 CONANT CREEK |IRRIGATION _ |LOOSLI, S LYNN
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CONANT CREEK DIVERSIONS
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