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STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

MEMORANDUM DECISION ON
CHALLENGE TO SUBCASE 36-10664
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Challenge to Special Master’s Report and Recommendation. Report and
Recommendation Adopted and partial decree entered as recommended.

Appearing: Perry Patterson, Pro se

This is a challenge to the Report and Recommendation of the Special Master in Subcase
36-10664 brought by the water right claimant, Perry Patterson, appearing pro se. Patterson
challenges the Special Master’s findings and recommendation that his water right be decreed at
a quantity of water used at .05 cfs.

The standard of review for a challenge to a Special Master’s Report and Recommendation
is that findings of fact shall be accepted by this court, unless clearly erroneous, and that rulings
of law will be given free review.

First, Patterson contests the Special Master’s finding that he has two partially valid
licenses, 36-07409 and 36-07631, which only allow him to irrigate 1.6 acres at .05 cfs. Patterson
cites the finding that the original licenses were incorrectly granted by the Idaho Department of

Water Resources (IDWR) to cover the 40 acres now owned by Patterson, when the applicant for
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those licenses never held title to the Patterson land. Therefore, he argues, his right to irrigate the
entire 40 acres cannot be circumscribed under those improvidently issued licenses.

Patterson’s argument in this regard would only result in his being denied any water right
under the licenses contrary to the finding of the Special Master. If it was concluded that the
licenses could not confer any water right whatsoever on the Patterson land, then it would follow
that the Special Master’s finding of partial validity of the licenses would similarly have to fail,
resulting in Patterson’s having no water right on his lands.

The Special Master found that in 1982 Patterson applied to IDWR for a transfer under the
two licenses to add a well to supply water to property separated from the original place of use
occasioned by a sale. The transfer was granted. However, Patterson admits that from 1983, the
time the transfer was approved, to the present the only water use on his 40 acres was the irrigation
of 1.6 acres from his domestic well. He further admits that at no time since the original permits
were issued was the remaining 38 acres of his property irrigated or even irrigable. The Special
Master found, and the record fully supports, that the 38 acres in question were completely cleared
of topsoil by a prior owner and were, therefore, rendered nonirrigable. The Special Master’s
findings of partial validity of the licenses (36-07409 and 36-07631) is well supported in the record
and is not clearly erroneous.

Secondly, Patterson challenges the Special Master’s finding that the 1992 application to
IDWR was for a transfer of a water right rather than application for a new water right. He claims
that the application was for an entirely new water right. Here the record is clear that, whatever
Patterson’s intention, he filed an “Application for Transfer of Water Right” dated October 8, 1982.
As part of that application, Patterson confirmed that no portion of the water right had undergone
a period of five or more consecutive years of nonuse. This statement clearly implies the intention
to transfer an existing water use rather than to apply for an entirely new water right. The record
fully supports the Special Master’s finding and is not clearly erroneous.

Ultimately, Patterson’s challenge must fail because the fact remains that only 1.6 acres
of his land is even irrigable. Patterson acknowledges that only 1.6 acres has ever been irrigated.
Therefore, whatever the basis for decreeing his right, Patterson has only beneficially used water

for the irrigation of 1.6 acres.
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The challenge to the Special Master’s Report and Recommendation is denied. The
Report and Recommendation of the Special Master in subcase 36-10664 is adopted by this court
and water right 36-10664 shall be decreed consistent with the Special Master’s recommendation.

This court adopts the findings of fact and conclusions of law in the Special Master’s
Report and Recommendation as its own and they are incorporated herein by reference. This
Memorandum Decision constitutes the court’s findings of fact and conclusions of law.

IT IS SO ORDERED.

DATED September 10, 1996.

DANIEL C. HURLBU
Presiding Judge
Snake River Basin Adjudication
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the MEMORANDUM DECISION ON
CHALLENGE TO SUBCASE 36-10664 was mailed on September 10, 1996, with sufficient first-

class postage to the following:

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P. O. Box 44449

Boise, ID 83711-4449

The United States Department of Justice
Environment and Natural Resources Division
550 West Fort Street, MSC 033

Boise, ID 83724

Idaho Department of Water Resources
Post Office Box 83720
Boise, ID 83720-0098

Perry and Margaret Patterson
1745 East 3100 South
Wendell, ID 83355
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Deputy Clerk
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