Jones, Doug

From: Jones, Doug

Sent: Tuesday, January 25, 2011 2:21 PM
To: ‘dana @idahowaterlaw.com’

Cc: Courtney, Andrea

Subject: Myers 37-22162

Dana,

At long last | am getting back to you on this recommendation for Fish Creek water to which your ciient objected. This
correspondence is intended to provide some background as to the basis of the right and affirmative recommendation.

The origin of this right is through an application/permit process for 37-2268. The attached file “37-22162_printout”
contains a comment that helps put the evolution of the appropriation in perspective. Basically the permit was
approved, developed and proof of completion was submitted. The State Engineer eventually completed a licensing
examination {see attached file “37-22162.pdf” — sorry about the low quality of the scan - of the print - of the microfiche).
Also attached is a GIS map (37-22162.jpg) showing the same vicinity as the licensing exam to help interpret the license
exam particulars; and | believe it documents that the area was and had continued to be irrigated. The permittee was
notified that a licensing fee was due, but no response was forthcoming from the permittee. Eventually, nearly 60 years
later, the permit was cancelled when IDWR again could not communicate with the original permittee (am | ok to say
‘dub’ since he was likely dead, moved, or sold the |land to someone else?). This appropriation is therefore a beneficial
use basis because the permit was cancelled, but use continued. | have not pinned down timelines of the Fish Creek
Reservoir appropriation but it was in that same 19-teens time frame. It was my understanding that the Myers and all
their predecessors in interest also had Fish Creek shares for the irrigation of the land.

Finally, | interpreted the existence of this beneficial use right as underlying the Fish Creek shares and if the full extent of
beneficial use was ongoing using only the shares, then the underlying right is protected from forfeiture by applying
provisions of 42-223. In the event that shares are not delivered then water could be delivered under this right in their
stead. Note that | have a combined use limit in combination with Fish Creek shares on the recommendation. If Fish
Creek Reservoir has information about trading this right to the company for shares then that could certainly be relevant
to whether 37-22162 exists or was subsumed into the reservoir right.

Hope this helps. Let me know if you have any questions via email and perhaps we can do a teleconference from the WC.
| believe we have a court conference on 2/23 so it would be good to meet minds ahead of time.

Thanks!

Douglas Jones, PE
Technical Engineer 1

iE =]
37-22162_printout.  37-22162.pdf 37-22162.jpg
docx



Jones, Doug

From: Courtney, Andrea

Sent: Friday, Novermber 19, 2010 3:53 PM
To: Jones, Doug

Cc: Kelly, Vicki

Subject: RE: 37-22162 attachments

Doug~

Your explanation of the history of the right is most helpful (1 included it below for easier reference). The engineer’s
report is definitely hard to read so don’t be surprised if Dana stops by one of these days.

These are certainly odd factual circumstances, and that is a quality | trust Dana will appreciate (because most of her
cases (representing claimants) somehow have odd circumstances, too). I think | get the gist -- the Dep’t recommended
the right in the SRBA as B/U because the permit had been cancelled, right? Did they have reservair shares back in 19167
The objector contends the claimant hasn’t used the right in the last 20 years. Do we have access to aerials that show
irrigation? If so, those might be good to have ready.

My notes from the Initial Hearing state that we were going to share with Dana your 11/13/2009 comment from the
recommendation. The comment is perfectly appropriate to share with her as is.

Approximately when was the Highline put in? | think | am missing the significance of the note about forfeiture. Are you
concerned about two different sources? Or an accomplished change in POD requiring a remark?

I'll be tied up in settlement meetings most of Monday (I think with you on Rinker at 10:30), am off on Tuesday, but will
be around on Wednesday. We can talk then or that following week.

Andrea

You wrote:
This is partially intended to be a confidential, in-house information sharing.

At some point it was suggested that | provide some background to the objectors. The following discussion and
attachments (separate cover) summarize what was found in IDWR records to further the dialogue toward settlement.

The report of the engineer was printed from microfiche and scanned so that it could be attached. The record {available
at the SO on microfiche maybe) shows that the permit was developed, proof filed and an Engineers Exam was
performed. Because a licensing exam was delayed the pre-paid fees were returned to the permit holder and then after
the exam was done a notice of fees due was sent. The permit holder did not submit the fees. In 1975, or thereabouts,
the permit was cancelled. A GIS map is also attached to assist in interpreting the location of the engineers map. My
interpretation of this information is that aithough this right might not specifically have been used the land has continued
to be irrigated albeit with Fish Creek Reservoir shares and therefore protected from forfeiture.

Would someone please critically review this statement and help me develop these thoughts to a level {up or down) to
prepare for dialogue with Dana?

Thank you.

Doug

From: Jones, Doug

Sent: Thursday, November 18, 2010 4:40 PM
To: Courtney, Andrea

Subject: RE: 37-22162 attachments
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37 762 Decreed |Active 6/1/1902 0.4 FISH CREEK EAST FOREIIRRIGATIC SKELTON, FRANCES (Current); SKE|wrAdjRec
37 7668 Decreed |Active 4/30/11903 0.9 FISH CREEK IRRIGATIPARDUE CATTLE COMPANY LLC (GwrAdjRec
37 12023 Decreed  |Active 5/15/1903 1.6 FISH CREEK IRRIGATIJPARDUE, W D (Current) wrAdjRec
37 767 Decreed  |Active 4/30/1904 1 FISH CREEK IRRIGATIJELLSWORTH ENTERPRISES (CurreqwrAdjRec
37 12021 Decreed |Active 5/1511904 0.4 FISH CREEK IRRIGATI{PARDUE, W D (Current) wrAdjRec
37 782 Decreed |Active 5/18/1904 1.2 WEST FORK FISH CREE|IRRIGATIQHANSEN, LANETA (Curment) wrAdjRec
37 786 Decreed |Active 8/23/1904 1.4 FISH CREEK IRRIGATI(TELFER INC (Current) wrAdjRec
37 766 Decreed |Active 4/10/1805 0.8 FISH CREEK WEST FOR!IRRIGATI{BLANCHARD, RICHARD F (Current) |wrAdjRec
37 779 Decreed |Active 4/2111905 1.06 FISH CREEK WEST FOR|IRRIGATIJBLANCHARD, RICHARD F {Current) |wrAdjRec
37 739 Decreed |Active 8/18/1905 2 FISH CREEK IRRIGATIJREAY, DELORES (Current); REAY, S|wrAdjRec
37 740 Decreed |Active 8/18/1905 24 FISH CREEK IRRIGATIJPECK, RONALD F (Cumrent); PECK, ViwrAdjRec
37 748 Decreed |Active 8/18/1905 1.6 FISH CREEK IRRIGATIJKIMBALL, DARLA M (Current); KIMBAwrAdjRec
37 773 Decreed |Active 8/18/1905 1.6 FISH CREEK IRRIGATIJWILDE, EDRIC L (Current); WILDE, S|wrAdjRec
37 774 Decreed |Active 8/18/1905 1.26 FISH CREEK IRRIGATI{STYHL, EDITH (Current); STYHL, PHRwrAdjRec
37 774 Decreed |Active 6/18/1905 1.34 FISH CREEK IRRIGATI{STYHL, ELWYN (Current) wrAdjRec
37 775 Decreed |Active 8/18/1905 2.16 FISH CREEK IRRIGATIJHAWKES, ANTHONY B (Current); HAiwrAdjRec
37 776 Decreed |Active 818/1905 5.8 FISH CREEK IRRIGATIJPECK, LEON (Current) wrAdjRec
37 12022 Decreed |Active 818/1905 1.6 FISH CREEK IRRIGATIJPARDUE, W D (Current) wrAdjRec
37 21218 Decreed |Active 8/18/1905 0.9 FISH CREEK IRRIGATIJRUSH, ALMA E (Current); RUSH, JOEwrAdjRec
37 21219 Decreed |Active 8/18/1905 0.9 FISH CREEK IRRIGATIQVILLAVICENCIO, MARLA (Current); ViwrAdjRec
37 41 Decreed  |Active 5/15/1906 0.5 FISH CREEK IRRIGATI{SHAW, T FRANK (Current) wrAdjRec
37 750 Decreed  |Active 6/15/1906 0.8 FISH CREEK IRRIGATIJTELFER INC (Current} wrAdjRec
37 751 Decreed |Active 5111907 0.5 FISH CREEK IRRIGATIJPARDUE CATTLE COMPANY LLC (GQwrAdjRec
37 778 Decreed |Active 6/15/1907 22 FISH CREEK IRRIGATIJBARTON, JOHN K (Current); BARTOlwrAdjRec
37 1178 Decreed |Active 712511907 0.8 FISH CREEK IRRIGATICKIMBALL, DARLA M (Current); KIMBAwrAdjRec
37 754 Decreed |Active 5M15/1908 L FISH CREEK IRRIGATIJPARDUE, W D (Current) wrAdiRec
37 747 Decreed |Active 6/1/1908 2.6 FISH CREEK IRRIGATIJREAY, DELORES (Current); REAY, SlwrAdjRec
37 743 Decreed |Active 1/16/1809 1.6 FISH CREEK IRRIGATIJPARDUE, W D (Current} wrAdjRec
37 743 Decreed |Active 1/16/1809 1.6 FISH CREEK IRRIGATIJSWEAT, CATHERINE L (Cumrent); SWwrAdjRec
37 757 Decreed |Active 1/16/1909 4 FISH CREEK IRRIGATI(PARDUE CATTLE COMPANY LLC (CwrAdjRec
37 1179 Decreed |Active 1/16/1809 4 FISH CREEK IRRIGATIQKIMBALL, DARLA M (Curren); KIMBA/wrAdjRec
37 745 Decreed |Active 5/5/1909 0.4 FISH CREEK IRRIGATIQLAVA LAKE LAND & LIVESTOCK LLQwrAdjRec
37 734 Decreed |Active 411511810 1 FISH CREEK IRRIGATIJPARDUE, W D (Current) wrAdjRec
37 736 Decreed |Active 5/23/1810 2 FISH CREEK IRRIGATIJPARDUE, W D (Current) wrAdjRec
37 1181 Decreed |Active 6/10/1910 1.1 FISH CREEK IRRIGATIJELLSWORTH ENTERPRISES (CurreriwrAdjRec
37 2195 License  |Active 11/13/1910 0.86 FISH CREEK IRRIGATIJPARDUE, W D {Current) wrAdjRec
37 746 Decreed |Active 5/30/1911 0.5 FISH CREEK IRRIGATICLAVA LAKE LAND & LIVESTOCK LL{wrAdjRec
37 1162 Decreed |Active 11/2/1922 14411|FISH CREEK IRRIGATIQFISH CREEK RESERVOIR CO INC ((wrAdjRec
37 1163 Decreed |Active 511923 1.56 FISH CREEK IRRIGATIQCARNEY, BARBARA J (Cumrent); CARwrAdjRec
37 4392 Beneficial (Active 12/31/1928y2 0.8 FISH CREEK IRRIGATIQLAVA LAKE LAND & LIVESTOCK LLQwrAdjRec
w 21127 |Beneficial [Active 11111930 0.02 LITTLE FISH CREEK STOCKWAMACLAIC CORP (Current) wrAdjRec
37 769 Decreed |Active 1883-03-03 0.9 FISH CREEK IRRIGATIJPARDUE CATTLE COMPANY LLC (GwrAdjRec
37 733 Decreed |Active 1883-03-30 0.23 FISH CREEK IRRIGATIQELLSWORTH ENTERPRISES (CurrenwrAdjRec
37 735 Decreed |Active 1883-03-30 0.23 FISH CREEK IRRIGATIQELLSWORTH ENTERPRISES {CurrewrAdjRec
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37 737 Decreed |Active  |1883-03-30 0.7 FISH CREEK IRRIGATIJELLSWORTH ENTERPRISES (CurmrefwrAdjRec
37 737 Decreed |Active  |1883-03-30 6.7 FISH CREEK IRRIGATKJMOLYNEUX, C E (Current) |wrAdjRec
37 752 Decreed |Active  |1883-03-30 0.23 FISH CREEK IRRIGATIJELLSWORTH ENTERPRISES (CumejwrAdjRec
37 756 Decreed |Active  |1883-03-30 0.23 FISH CREEK IRRIGATIJELLSWORTH ENTERPRISES (CurreflwrAdjRec
37 769 Decreed |Active  |1883-03-30 2.3 FISH CREEK IRRIGATI(ELLSWORTH ENTERPRISES (CurrefwrAdiRec
a7 770 Decreed |Active  |1883-03-30 25 FISH CREEK IRRIGATIJELLSWORTH ENTERPRISES (CumrefwrAdiRec
37 772 Decreed |Active  |1883-03-30 16 FISH CREEK IRRIGATIWHITBY, BEVERLY A (Current); WHITwrAdjRec
37 780 Decreed |Aclive  |1883-03-30 0.8 FISH CREEK IRRIGATIJMOLYNEUX, C E (Current} wrAdjRec
37| 10675 Decreed |Active  |1883-03-30 16 FISH CREEK IRRIGATIJPETERSON, RICHARD E (Current); PwrAdjRec
37 758 Decreed |Active  |1884-06-01 2 FISH CREEK EAST FORHIRRIGATI(CARNEY, BARBARA J {Current); CARwrAdjRec
37 759 Decreed |Active  |18B4-06-01 0.5 FISH CREEK EAST FORHIRRIGATI(SKELTON, FRANCES (Current); SKE(wrAdjRec
37 1214 Decreed |Active  |1884-06-01 0.5 FISH CREEK IRRIGATI(SKELTON, FRANCES (Current); SKE[wrAdjRec
37 760 Decreed |Active  |1885-06-01 08 FISH CREEK IRRIGATI(CARNEY, BARBARA J (Current); CARwrAdjRec
a7 761 Decreed |Active  |1885-06-01 0.25 FISH CREEK EAST FORHIRRIGATI{CARNEY, BARBARA J (Current); CARwrAdjRec
a7 761 Decreed |Active  |1885-06-01 0.75 FISH CREEK EAST FORHIRRIGATI{SKELTON, FRANCES (Current); SKE(wrAdjRec
a7 1215 Decreed |Active  |1885-06-01 16 FISH CREEK IRRIGATI{SKELTON, FRANCES (Current); SKE{wrAdjRec
37| 22082 Beneficial (Active  |1885-07-01 0.02 UNNAMED STREAM , WESTOCKWALAVA LAKE LAND & LIVESTOCK LLQwrAdjRec
37| 22088 Beneficial [Active | 1885-07-01 0.02 FISH CREEK , UNNAMEL'STOCKW/LAVA LAKE LAND & LIVESTOCK LL(wrAdjRec
37| 22004 Beneficial (Active  |1885-07-01 0.02 FISH CREEK , UNNAMEL STOCKW/LAVA LAKE LAND & LIVESTOCK LLQwrAdjRec
37 22005 Beneficial (Active  |1885-07-01 0.02 EAST FORK FISH CREE{STOCKW/LAVA LAKE LAND & LIVESTOCK LLQwrAdjRec
a7 763 Decreed |Active  |1887-06-01 0.8 FISH CREEK [IRRIGATI(CARNEY, BARBARA J {Current); CARwrAdjRec
37 764 Decreed |Active  |1890-06-01 0.6 FISH CREEK EAST FORHIRRIGATI{CARNEY, BARBARA J {Current); CARwrAdjRec
a7 771 Decreed |Active  |1898-06-01 0.1 FISH CREEK IRRIGATIELLSWORTH ENTERPRISES (CurrefwrAdjRec
37 777 Decreed |Active  |1899-06-30 31 FISH CREEK IRRIGATIJBARTON, JOHN K (Current); BARTONwrAdjRec
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