August 29, 1972

Office of the Governor
/,xpoom 228, Statehouse
'(\Boise, Idaho 83707

Attention: Bill Murphy
@
. Dear Bill:

In response to your telephone call, I am sending you a copy of the District Court
\decree dated June 26, 1946. As you can see from reading this decree, it is based

| 'upon an agreement between the Payette Lakes Protective Association and the Lake

[ Reservoir Company ia 1924. This agreement simply states that the reservoir company
,w111 not store water in Payette Lake above the "normal highwater irine," which was
,agreed to be 7.05 feet on the gauge at the outlet and would not attempt to draw the
water down below the normal "low water line," which was agreed to be at 1.51 feet
on the gauge. The agreement further indicates that the water will be maintained

4 nsofar as practicable at the high elevation and the water will not be drawn off

l[] ntil the "fall" but no date is indicated. As far as I am able to determine, the

‘ Payette Lakes Protective Association does not actually exist at present, having
forfeited their charter in 1956.

r

: Last fall, we met with representatives of the McGall area Chamber of Commerce and

the reservoir company to discuss complaints of the drawdown of the lake., It was

V\ [bointed out that the reservoir company arbitrarily draws the water from the lake in

/the fall without much notice to the landowners around the lake. We suggested to them

that they should use every effort to utilize the public press and radio to advise
when the lake is to be drawn down.

You should also be aware that pursuant to S.B. 98-and the 18th Idaho Legislature,
this department has issued water license 65-2333 to )the Governor of Idaho as Trustee
for the people of the state. It apgﬁbpeia:es.the»ﬁater between the high and low
water levels, or a total of 25,495 acre feet annually for "scenic beauty, health,
and recreation purposes." This right is subsequent in time and priority to the
right of the reservoir company to use the water for irrigation, and, as you know,
there is some question concerning its constitutionality.

If further information is needed, please let me know.

Very truly yours,
WD nrp

R, KEITH HIGGINSON - JUL 2 41905

Director
RKH:mjl
Enclosure



Done at Boise, Idaho, this 26th day of June, 946,

ComMTAnED . (Y
Chas, P. Koelsch  ;'Namxmm-nwiisty. (3-
District Judge. INDEXES=INGkec (]

R T e,
A s bt e, M e . e

Recorded in Book 2 of Judgment Record at pasge 605,

STATE OF IDAHO, )
) ss,
County of Valley )

I, Porest E. Robb, Clerk of the District Court in and for
Valley County, Idaho, DO HEREBY CERTIFY AND DECLARE that I have
compared the foregoing decree with the record of such instrument
in my office, which instrument is recorded in Book 2 of Judgment
Record, at page 605, and that the foregoing is a true and correct
copy of such record,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal, this 7th day of January, 1953.

Forest E, Robb

Clerk of the District Court
Valley County, Cascade, Idaho,

539 A ?
p: Deputy
Beps-. .

JUL 2 41995
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August 29, 1972

Office of the Goverunor
—Room 228, Statehouse
(MBoise, Idaho 83707

Attention: Bi1l Murphy

s

' Dear BL1l:

. In response to vour telephone call, I am sending you a copy of the District Court
( ;decree dated June 26, 1946. As you can see from reading this decree, it is based
( jupon an agreement between the Pavette Lakes Protective Association and the Lake
;| .keservoir Company in 1924, This agreenent simply states that the reservoir company
} will not store water in Payette Lake above the "normal highwater ine," which was
.~/ bagreed to be 7.05 feet on the gauge at the outlet and would not attempt to draw the
vater down balow the normal "low water lime," which was agreed to be at 1.51 feet
on the gauge. The agreement further indicates that the water will be maintained
ngofar as practicable at the high elevation and the water will not he drawn off
[} ntil the "fall" but no date is indicated. As far as I am able to determine, the
[~ Payvette lLakes Protective Aasociation does not actuslly exist at present, having
forfaeited their charter in 1956,

~ Last £all, we met with representatives of the McBall area Chamber of Cowmerce and
the reservoir company to discuss complaints of the drawdown of the lake. It was

\Q -ﬁninted out that the reservoir company arbitrarily draws the water from the lake in

1;fthe fall without smch notice to the landovmers around the lake. We suggested to them
! that they should use every effort to utilize the public press and radio to advise

E when the lake is to be drawn down.

i
i

i
i
H

~ You should also he aware that pursuant to 5.8.798-end the 18th Idsho Legislature,
this department has issued water ligense 65-2333 to the Governor of Idaho as Trustee
for the people of the state, It appropriates the water hetween the high and low
water levels, or a total of 25,495 acre feet anmually for "scenic beauty, health,
and recreation purposes.” This right is subsequent in time and priority to the
right of the reservolr cowpany to use the water for irrigation, and, as you know,
there is some guestion concerning its constitutionality.

If further information is needed, pleasse let me know.

Very truly yours,

R. KEITH HIGGINSON
Director

RKH:mjl
Enclosure




..PAYETTE LAKES PROTECTIVE ASSOCIATION,

- 'State of JIdaho, for the storage and retarding of waters therein %
" withdrawsl and ‘\d

e ® . e “E

.IN‘THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
VALLEY |

‘A CORPORATION, |
Plaintiff,
va. DECREE

LAKE RESERVOIR COMPANY, &
corporation,

et St Sl St st et el St ot

Defendant, _
B " Casd No, 855 Inst. No, 34
. DISTRICT COURT VALLEY COUNTY , TDAHO

Filed ‘26'&.6 19¢¢.at...M
. Forest E. Robb, Clerk

e
| THIS CAUSE Came regularly on for trial before the above en-
_ ‘titled court, Hon. Chas, F. Koelsch, Judge,reitting'Without a jury,
-dat'Boiee'City, Ada County, State of Idaho, at the nour of 10:00
':tﬁfclqck A.M,, on the 7th day of January, 1946, pursusnt to stipu-
lation-ofnthe;partiee hereto and the order of the'court; J. L.
‘ Eberle, Bsq., and Carey H, Nixon, .Esq., appeared as attorneys'
'1for the plaintiff Payette Lakes Protective Association, a corpcra--d
.tion and T, L. Martin, Esq., and Fred M. Taylor, Esq., appeared
'_aS'attorneye for the defendant, Lake Reservoir Company, a corpora-
_tion;l witnesses were eworn.and examined on behalfl of'the-respect-

,' ive partiee and documentary evidence introduced, and the court

- having ‘heard the evidence and the argument of counsel and considered

the briefs of the parties and being fully advised in the premises and
: having heretcfore made and filed herein 1its Findings of Fact and
Conclueione of Law, now therefore it is hersby ORDERED ADJUDGED AND
'DECREED as follows: _ _ | _

L That‘the righte of the defendant, Lake Reservcir Ccmpanj, a
:corporation, to use Big Payette Lake, situated in Valley coungg,

SR

‘__.the/diverting of waters theref‘rom, are subject to the terms,. p:clyz 24

vieione end conditions ef that certain agreement between the partles

|



'5”hareto dated November 8, 1924, recorded November 12, 192&, in Book
o20 of Miscellaneous Records,‘at page 529, of the records of Vﬂ_ley
County, State-or Idaho, andon’ November-l9, 192, filed in the Depart-
‘ment of Heclamotion, S8tate Capitol Euildiog, Boise,.Idaho as a part.

of the recorda of said office and portaining to Reservoir Permit. No.:'

"-f-n-glé and Use Permlt Yo, 1h6%9, which agreement is as follows:

| :irﬁTHIS AGREEMENT, entered into this 8th day of November, 192y,
by and between PAYETTE LAKES‘PROTEC?IVE ASSOCIATION, A CORPORATION,
Aof Boise, Ideho, and hereunto dily authorized by reoolution of 1£§
directora, party of the first part and the LAKE RESEBVOIR GOMPANY,
": a corporation, of Peyette, Idsaho, being hereunto duly authorized by
"resolution_of its board of directors, party of*the'second part;
Witnesseth: | - |
- “fhat for and in consideration of One Dollar and other good
'and:valuable,considerations.from the.party of the first paft, the
receipt of which is hereby actnowledged by the party of the secood
;gopart the said party of the second part agrees to and with the |
o  party of the first part:
: o “That ‘under use permit Number 1&689 and storage permit R 216
.'lfor the waters of Big Payette Lake, proof of completion of works
:ror which was made on October 30, 1924, at Caacade, Idsho, the
'party of the second part for- itself its suocessors and assigns,
u'horeby agrees that 1t claims and will claim no right, title, or
”interost of any nature whatsoever, to raise the waters of Big
;;Payette Lake above the normal high:water line or. to lower the waters.
of Big Payette Lake below the normal low water line, and said party
2of the ‘second part hereby further &grees'i That it will not assert :
_ any-rgght to tho_use of eny waters of said Big Payette Lake except

éuoh:waters as aro'betweén the“norﬁal high wﬁter line and the normal

s
i

'.low water line and that the party of the second part will draw off
. . . 2. 1)‘?, ':‘.




E e lIATTEST

.said.sfered waters ee'ae to interfere as little as possible with
| the-beﬁhing beaches on the eheree of-said lakef:ane-will.elso |
: ;uee.eaid weters.in tHe fall s0 as to interfere as iittle as possibiee.
f. with navigatien eﬁdrlogging uges of said-wetersf'and will at all
timee so use said waters in a3 accemodating & way as poseible, 80
a8 not to interfere any more. tban is absolutely neceesary*mith the -
'.natural fluetuation of said waters, that 18, any more than ie |
necessary'to carry out the intents and purposes of the party of
the: eecond part under jte said permits, #1&689 and E 216.
"IN WITNESS WHEREOF, the respective parties, through their
duly authorlzed officers, have hereunto affixed their corporate
' names on ‘the day end year in this agreement first above written,

PAYETTE LAKES PROTECTIVE ASSOCIATION

Bradley Sheppard By Paris Martin
Its Secretary . Ite President

MATTEST: | PARTY OF THE FIRST PART
E. C. 8. Brainard ' : I _
Its Secretery : | "LAKE RESERVOIR COMPANY

By W. A. Coughanour
Its President

 STATE OF IDAHO ; |
= . o - ss,.
COUNTY OF PAYETTE )

" "0n this 8th day of November, 192}, before me, Ed W. Murbhy,_

 ‘.;5 Hetary Public in and for said state personally appeared W. A,

_ifCeughanonr, known to me to be the President of the corporetion
‘that executed the foregoing 1nstrument, and aeknowledged t0. me
that such corporation executed: the same. _ _

b "IN WITNESS WHEREOF, I have hereunto set my hend and affixed .
my erfieiel seal the day and year in this certificate first above
_ written.
- E4 W, Murphy

o - . Notary Publie o
- {No'seal shown) - o R%iding at Payette: Idsho.




USTATE OF IDAHO )
) ss,
COUNTY OF VALLEY )

" I hereby certify that this instrument was filed for record
at the request of Paris Martin at no minutes past 9 o'clock A.M.,
this 12th day of November, 192u, in my office and duly recorded in

Book 2 of miscellaneous at p. 529,

By Coras E, Hill Porest E. Robb
' - Deputy Ex-0fficio Recorder

 Fee §1.20
N That sald agreement is the legal and valig contract of said
parties thereto and &s binding upon them, and each of them, and
fheir respective officera, sgents, servanta, employees and fheir
successors and assigns; that the normal high water line in said
agraemenﬁ specified is 989,29 feet above mean sea. level, or 7,05
 feet gauge height, and the normal low water line in said agré;;::Z
specifiéd is 983,75 feet above mean ses level, or iégi‘feet gaugé
'height, such gauge helights to be measured on the present staff and
automatic recording gauges'of the United States Geological Survey
a8 now instalied at the outlet of Big Payette Lake; that the def-"
endant, Lake Reservolr Company, together with its officers, agents,
saréants, employees and their successors and assigns, and all those
claiming by, through or under them, or any of them, are, and each
of them is, herebv perpetually restrained and enjoined from inter-
fering with or using said Bip Payette Lake for the storage and re-
tarding of waters therein and the withdrawing and diverting of
waters therefrom,in excess or violation of the terms, provisions
and conditions of said agreement hetween the parties hereto dated
November 8, 1924, as in this decree specified.
2. That the defendant, Lske Reservoir Company, together with

its officers, agents, servants, employees and their successors and

assigns, and those claiming by, through or under them, or any of

¥ i‘ Ao

. ‘*;.u-- R ELI S
them, are and each of them is hereby perpet f%gﬁﬁhd peﬁﬁ@nently
. B

’-I-- JUL 24 1995




restrained and enjoined from:

() Operating or using said Big Payette Lake or its dam and
diversion works near the outlet of said lake, and each of them, in
Suéh manner as to raise the waters and water level of Bilg Payette

- Lake above 989,29 feet above meaﬁ sea level, 7.05 feet gauge height,
or to lower the waters and water level of Big Payette Lake below 983,75
Ffeet above mean sesa levél, 1,51 feet gauge helght, such gauge heights
to be measured on the present staff and automatle recording gauges
of the United States Geological Survey as now installed at the out-
let of Big Payette Lake;

() Raising or causing to be raised the waters and water
| level of Big Payette Lake above [4989,29 feet above mean sea level,
7.05 feet gauge height, or lowering the waters and water level.of
Big Payette Lake below 4983.75 above mean sea_level, 1,51 feet
gauge height, such gauge heights to be measured oﬁ the present staff
and automatic recording gauges of the United Stetes Geological
Survey as now installed at the ocutlet of Big Payette Lake;

(e) Storing;'retarding; withdrawing or diverting any of the

- waters of Big Payette Lake, except in such manner aé to actually
and accurately measure the same by markers and devices of such
design as to sutomatieally and accurately measure and register
“the waters so stored, retarded, withdrawn, diverted or used, with
particular reference to the normal: high and low water lines, as in
‘this judgment snd decree specified, and the height or elevation of
said lake.and the water at all stages of storage and withdrawal of
water,

3. That &ll w=ter stored énd retarded in, and all water with-
drawn and diverted from Blg Payette Lake by defendant be measured
and registered at the outlet of sald lake and that sald defendant
shallrinstall.and maintain suitable and efficient markers and
devices at the outiet of said lake and at suitable points on the.
5hores of said lake so as aﬁ%ﬁﬁ?ﬁﬁ%ﬂgg_tq(automatically and accurately
measure and reglster the eleVatibﬂtof'tﬁéfwaters of said lake at all

J
UL 2.4

l stages of storage and withdrawl 05 aﬁﬁbr, and the waters drawn or



diverted from sald lake; all sﬁch measuring devices and gauges,
" together with the premlses where the same are situated, shall at ell
‘times be subject to access end inspection of either party hereto
and to public officials and watermasters having juriédiction over
 the 3torage, retarding, withdrawlng and diverting of any of the waters -
:of Big Payatte Lake. ' |
| u - That the Court retains Jurisdiction herein to make all
feasonable_rules and orders touching the manner of storing, re-
Itarding,_ﬁithdrawing, divsrting, measuring and registering the
Hwaters of Big Payette Lake and’the devices to be instalied-and-uéed
fér sueh pur@oses, asvwhﬂlas the dévices to accurately measure and
.registerthe height or elevation of the waters of sﬁid.Iaké at all
”‘stégés of‘étorage,and withdrawl of the waters and to direct that
 the deféndant, Lake Reservoir Company, keep accurate and detailed
' dailﬁ records of the measurements-:of such elevations and the smounts
of ﬁgtef stored, diverted or withdrawn, and to require reports to be
filed frdm time to time of thé-amounté of water so stored diverted
';for withdrawn, and the height and. elevation of saild lake at all times
of storage, w{thdrawl or diversion of water, and generally to make
-such.orders as may be found reaSOnably necessary to give effeot to
.this decree and to appoint comﬂissioners or water masters to control
'the storing, diversion, measurement and withdrawl of the waters of
 said Big Payette Lake in accordance with the terms of this decree and.
to punish said defendant, Lake Reservoir Company, its officers, agents,
servants, employeea, their succasscrs and assigns for any violations
_of the provisions of this decree.

- IT IS FU&THER ORDERED, ADJUDGED AND DECREED That the pl&intiff
_haVe and recover from the defendant 1ts costs and disbursementa in

thla behalf 1ncurred and expended, he Egafaxed at the sum of
. f&i“? '

M#* *“ Fivey

JUL 24 7996

6.



Done at Bolse, Idaho, this 26th day of JuneJ.9u6.

~Chas. P. Koelsch
District Judge.

Recorded in Book 2 of Judgment Record.at page 605,

STATE OF IDAHO, )
County of Valley ) .

I, Forest E. Robb, Clerk of the District Court in and for
Valley County, Idaho, DO HEREBY.CERTIFY AND DECLARE that I have
compared the foregoing decree with the record of such instrument
in my offies, which Instrument 1s recorded in Book 2 of Judgment
Record, at page 605, and that the foregoing is a true and correct
copy of such record,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal, this 7th day of January, 1953,

Forest E. Robh

Clerk of the District Court
Valley County, Cascade, Idsaho,

'y < ‘-’f'(/)
Bya']4;baz£;, Ci?ufZ;az;;4ﬁl,/

Deputy




