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State of Idaho )
) ss.
County of Kootenai )
COMES NOW, Kinzo H. Mihara, after being duly sworn before an officer authorized to
administer oaths, swears and declares as follows:

(15) My name is Kinzo H. Mihara. I am an attorney duly authorized to practice law in
the State of Idaho. I am one of the attorneys who represent the Objector in the above-
noted subcases. I am over the age of 18 and am competent to testify to matters herein.

(16) The paragraph numbers and exhibits herein are continued from the first affidavit
submitted to the Court in support of the Tribe’s motions to compel and to determine
adequacy in order to avoid confusion.

(17) On February 5, 2016 Objector served discovery in the CSRBA Case No. 49576,
Subcase Nos. 91-4015; 91-7003; 91-7026; 91-7048; 91-7102; 91-7104; 91-7113; 91-
7120; 91-7121; 91-7125; 91-7136; 91-7137; 91-7140; 91-7173; 91-7339; 91-7519; 91-
7556; 92-0727; 92-7211; 91-7219; 92-7220; 92-7221; 92-7226; 92-7234; and 92-10521
upon counsel for Claimants. Those discovery requests identical. The responses received
in such subcases, minus the documents actually produced, were also largely, if not
totally, identical. The requests were served because at the time they were served
Claimants’ counsel had not advised either the Court or the parties as to which subcase he
wished to substitute into the Court’s existing trial scheduling order of December 4, 2015.

(18) Attached hereto as Exhibit “6” is a true, accurate, and correct copy of the Notice

of Correct Subcase Numbers on file with the Court. The last page, page 4, of Exhibit “6”
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is a true, accurate, and correct copy of the front of the envelope which this office
received its copy of said document.

(19) Attached hereto as Exhibit “7” is a true, accurate, and correct copy of the
Affidavit of Sarah McCormack filed in support of Claimants’ response to Objector’s
motions to compel and to determine adequacy. The first page of that document was a
facsimile cover page and is not contained within Exhibit “7.” At the time of the
preparation of this affidavit, this office has not received any Exhibits or attachments of
Ms. McCormack’s affidavit.

(20) Attached hereto as Exhibit “8” is a true, accurate, and correct copy of the
discovery responses received by this office on March 4, 2016 from the office of Morris
& Wolff, P.A.

21 During the meet and confer conference call on March 15, 2016 the issue of lack of
verification of all discovery responses received, other than those in the Buell matter
(subcase 92-7226), was expressly discussed as a “technical violation of the rules.”
During the same call counsel for Objector set forth Objector’s concerns regarding
Claimants’ answers, request by request, which mirror the concerns set forth in the
motions to which this affidavit is in support — that the objections were unfounded and
that the answers and responses were deficient, evasive, and were not responsive to the
questions asked. Proposed paths forward were discussed, including whether Objector
would be willing to offer amended requests and/or whether Claimants would be willing
to offer amended responses. Opposing counsel were unable to articulate any rationale or

justification for the responses served on March 4, 2016 and March 7, 2016, respectively.
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This telephonic meeting lasted for over an hour. A follow up call was agreed to by all
counsel for March 21, 2016 to allow opposing counsel to confer amongst themselves as
to how to respond to the concerns set forth in the March 15, 2016 conference call. I
categorically deny that any concessions were made as to whether interrogatory Nos. 8, 9,
12, 13, 14, and 15 called for legal conclusions. In fact, the record is clear that Objectors
only asked 8 interrogatories. See Aff. Mihara (Apr. 15, 2016), Exs. 1-2.

(22) Attached hereto as Exhibit “9” is a true, accurate, and correct copy of an email I
sent to opposing counsel in this matter on March 15, 2016.

(23) On March 21, 2016, I was present on the conference call scheduled on March 15,
2016. Counsel for Claimants was also on that call. Again, the topic of how to proceed
was discussed. Claimants wished for Objector to file amended requests in all of the
cases, however, Objector wished for Claimants to file amended responses. All counsel
agreed that Claimants (as well as Mr. and Mrs. Buell, and other claimants in subcases 91-
7104, 91-7120) would file amended responses. During this call it was agreed that
amended responses in subcases 91-7102, 91-7104, 91-7120, and 91-7173 would be
served by Friday, March 25, 2016 in order for Objector’s counsel to be able to review
those amended responses ahead of the scheduled status conference on March 28, 2016. I
noted that I would be out of town for the Easter weekend, however, if amended response
were received by Friday, March 25, 2016, I could review them from the road in order to
be prepared for the March 28, 2016 status conference. It was agreed that the Buell matter
was less urgent and amended responses could be served thereafter. This telephonic

meeting lasted between 15 and 30 minutes.
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(24) Attached hereto as Exhibit “10” is a true, accurate, and correct copy of an email I
received from Mr. Semanko noting that discovery responses would not be forthcoming
on March 25, 2016.

(25) On March 28, 2016, at approximately 11:30 (Pacific) I had a telephone call with
Mr. Semanko. During that call it was agreed that the test cases should be 91-7102 and
91-7173.

(26) Attached hereto as Exhibit “11” is a true, accurate, and correct copy of an email I
received from Mr. Semanko shortly before the Status Conference on March 28, 2016.
This email memorializes advanced, electronic transmittal of amended discovery
responses for subcases 91-7102 (Hawks), 91-7104 (Hopkins), 91-7120 (Bledsoe), and
91-7173 (Hawks).

27 Attached hereto as Exhibit “12” is a true, accurate, and correct copy of an email,
with attachment, which I received from Ms. Mariah Dunham, of the firm Morris &
Wolff, P.A., co-counsel for Mr. and Mrs. Buell in subcase No. 92-7226. Shortly
thereafter I received a verification signed by Mr. Buell from the office of Morris &
Wolff, P.A. The first page of Exhibit “12” is the email, the second page of Exhibit “12”
is the verification which was subsequently received, and the latter pages are the
attachment to the email received.

(28) Attached hereto as Exhibit “13” is a true, accurate, and correct copy of an email I
sent to opposing counsel on April 5, 2016 for the purpose of scheduling depositions of

Mr. and Mrs. Hawks.

SECOND AFFIDAVIT OF COUNSEL IN
SUPPORT OF MOTIONS TO COMPEL
AND TO DETERMINE ADEQUACY

OF ANSWERS OR OBJECTIONS - 5



29) Attached hereto as Exhibit “14” is a true, accurate, and correct copy of an email I
received from Ms. McCormack confirming dates Mr. Semanko and Mr. and Mrs. Hawks

would be available for depositions in St. Maries, Idaho.

(30) Pursuant to the emails noted in paragraphs 28 and 29 above, I sent out notices of
deposition.
€2 On April 12, 2016, this office served a second round of discovery upon

Claimants. To date, no answers or response to that discovery has been received.

(32) Attached hereto as Exhibit “16” are true, accurate, and correct copies of the
certificate of service and facsimile confirmation of the second discovery requests served
upon Claimants. The dates of those documents reflect service as of April 12, 2016.

(33) On May 2, 2016, I was present at the depositions of Ms. Deanne Hawks and Mr.
Steve Hawks. During those depositions it came to light that Mr. and Mrs. Hawks had a
“file” in their possession in which additional documents were contained. Those
documents included, but were not limited to, deeds and maps. The documentary exhibits
discussed during the testimony which revealed the “file” were not part of any discovery
responses received by Claimants in discovery and which were procured through
independent investigation by counsel. During their depositions, Claimants, at least Mrs.
Hawks, admitted to having such documents in their possession, custody, and control.
Before, during, and after the depositions on May 2, 2016, neither Claimants nor their
attorney said one word about verifications which were executed on April 30, 2016.

(34) I have diligently attempted to secure an expedited copy of the deposition

transcripts for Mr. and Mrs. Hawks for the depositions which took place on May 2, 2016.
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I was informed by the manager of Naegeli Court Reporters that the earliest an expedited
transcript could be available is on the day the Reply Brief in this matter is due, Monday,
May 9, 2016. Attached hereto as Exhibit “17” a true, accurate, and correct copy of the
email I received from the manager of Naegeli Court Reporters.

(35) After the end of business on May 3, 2016 my office received a facsimile which
purported to be Notice of Service of Claimants Steve and Deanne Hawks' Amended
Responses to Objector’s First Requests for Discovery with Claimants Verification, along
with prior copies of Claimants’ Amended Responses in subcase 91-7102. Also included
were verification pages of Steve and Deanne Hawks. Attached hereto as Exhibit “18” is a
true, accurate, and correct copies of the documents noted in this paragraph. The
verification pages are the last two pages of Exhibit “18.”

(36) After the end of business on May 3, 2016 my office received a facsimile which
purported to be Notice of Service of Claimants Steve and Deanne Hawks’ Amended
Responses to Objector’s First Requests for Discovery with Claimants Verification, along
with prior copies of Claimants’ Amended Responses in subcase 91-7173. Also included
were verification pages of Steve and Deanne Hawks. Attached hereto as Exhibit “19” is a
true, accurate, and correct copies of the documents noted in this paragraph. The
verification pages are the last two pages of Exhibit “19.”

Further you affiant sayeth naught.
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Respectfully submitted this é #day of May, 2016.

s

Kidzo H. Mihara

NOTARIAL ATTESTATION

That on the (g"\’\f\day of May, 2016, and after being duly sworn, Kinzo H. Mihara,
personally known to me and upon showing sufficient identification, appeared before me and
executed this document.

4

AAAAAAAAAAAAA 4 Marcglla J. Harrison, Notary Public

(4EAIARCELLA J HARRISON Residing at: Co, 0w ' Klowne I

NOTARY PUBLIC
My commission expires: Y l ly ‘ 20

STATE OF IDAHO
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Certificate of Service

I hereby certify that on the ( Q"H'\ day of May, 2016, a copy of the foregoing Affidavit
of Counsel was served on the following counsel of record and other entities via the method
indicated below:

Norman Semanko .

Moffatt, Thomas, Barrett, Rock & Fields, Chtd. ?(] First Class Mail, Postage Prepaid
P.O. Box 829 ] Facsimile @ (208) 385-5384
Boise, Idaho 8§3701-0829 [ ] Hand-delivery

Counsel for Claimant(s) and Respondent NIWRA members

Clive Strong

Steven Strack First Class Mail, Postage Prepaid
Office of the Attorney General ] Facsimile @ (208) 334-4143
State of Idaho [ ] Hand-delivery

P.O. Box 83720
Boise, Idaho 83720-0010

Counsel for Respondent State of Idaho
U.S. Department of Justice

Environment & Nat’l Resources FQ First Class Mail, Postage Prepaid
550 W. Fort St., MSC 033 ] Facsimile @ (303) 844-1350

Boise, Idaho 83724 [ ] Hand-delivery

Idaho Department of Water Resources First Class Mail, Postage Prepaid
P.O. Box 83720 [ ] Facsimile @ (208) 287-6700
Boise, Idaho 83720-0098 [ ] Hand-delivery

Y EM,E)QQQS‘. &MM DA
By: Marcella J. Harrison
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Norman M. Semanko, ISB No. 4761

Sarah A. McCormack, 1SB No. 9683

MOFFATT, THOMAS, BARRETT, ROCK &
FiELps, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms(@moffatt.com

sam@moffatt.com

26002.0000

DISTRICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of ldaho

FEB 22 2015

By

( A*, Clrk

b’

Deputy Clerk

<

Attorneys for Steve Hawks and Deanne Hawks,
Stephen G. Hopkins, and Members of the North

Idaho Water Rights Alliance

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re CSRBA

Case No. 49576

Subcase No. 91-7102, 91-7120, 91-7173,
AND 91-7104

NOTICE OF CORRECT SUBCASE NUMBERS

COMES NOW, Steve and Deanne Hawks, Stephen G. Hopkins, and the members

of the North Idaho Water Rights Alliance, by and through undersigned counsel of record,

pursuant to the Court’s Order Setting Deadline and Status Conference (January 15, 2016), and

hereby provides notice to the court and the parties that the correct subcase numbers that should

be sct for trial are Subcase Nos. 91-7102 and 91-7104, Subcase Nos. 91-7120 and 91-7173 were

inadvertently identified previously. Undersigned counsel will be prepared to discuss with the

NOTICE OF CORRECT SUBCASE NUMBERS - 1

Clienz 4080878 1
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court and the parties further scheduling for the above-mentioned subcases at the status
conference on March 16, 2016.
DATED this 10th day of February, 2016.

MorrATT, THOMAS, BARRETT, ROCK &
FieLDS, CHARTERED

Y

Norman M. Semanko — OF the Firm
Attomeys for Members of the North
Idsho Water Rights Alliance

NOTICE OF CORRECT SUBCASE NUMBERS -2 Clent:4060678.1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 10th day of February, 2016, I caused a true and
correct copy of the foregoing NOTICE OF CORRECT SUBCASE NUMBERS to be served by U.S.
Mail and addressed to the following:

Chief Natural Resources Div,

OFFICE OF THE ATTORNEY GENERAL
State of Idaho

P.0O. Box 83720

Boise, ID 83720-0010

Howard A. Funke

HOWARD FUNKE & ASSOCIATES, PC
424 Sherman Ave., Suite 308

P. O. Box 969

Coeur d’Alene, ID 83816-0969

Director of IDWR

P.O. Box 83720
Boise, ID 83720-0098

J— .

Nomman M. Semanko

NOTICE OF CORRECT SUBCASE NUMBERS - 3 Client: 40808781
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Sarah A, McCormack, ISB No. 9683
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
... 101 S. Capitol Blvd., 10th Floor
.~ Post Office Box 829
" Boise, Idaho 83701
" Telephone (208) 345-2000
- Facsimile (208) 385-5384
- nms@moffatt.com

126002.0001

Attorneys for Claimants Steve and Deanne Hawks

sam@moffatt.com
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Cas¢ No. 49576

Steve and Deanne Hawks,

V8.

Claimants,

Coeur d’Alene Tribe, a federally-recognized

Indian tribe,

Objector.

Subcase No. 91-7102; 91-7173

AFFIDAVIT OF SARAH
MCCORMACK IN SUPPORT OF
CLAIMANTS’ RESPONSE TO
OBJECTOR’S MOTION TO COMPEL
AND MOTION TO DETERMINE
SUFFICIENCY OF OBJECTIONS AND
TO DEEM CERTAIN MATTERS
ADMITTED '

AFFIDAVIT OF SARAH MCCORMACK. IN SUPPORT OF CLAIMANTS®
RESPONSE TO OBJECTOR’S MOTION TO COMPEL AND MOTION
TO DETERMINE SUFFICIENCY OF OBJECTIONS AND TO DEEM
CERTAIN MATTERS ADMITTED - 1

Client:4148542,7
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STATE OF IDAHO )
) ss.
County of Ada )

SARAH A. McCORMACK, being duly sworn upon oath, deposes and states as
follows:

1. I am over eighteen years of age and am an attorney with the law firm
Moffatt, Thomas, Barrett, Rock & Fields, Chartered, counsel of record for the above-named
Claimants Steve and Dem Hawks, and make this affidavit upon my own personal knowledge.

2. On February 5, 2016, the Coeur d’Alene Tribe (“Objector”) served
Claimants Steve and Deanne Hawks (collectively, “Claimants™) with Objector ’s First Requests
Jor Discovery to Claimants in Subcase Nos. 91-7102 and 91-7173. Attached hereto as Exhibit A
are true and correct copies of Objector’s First Requests for Discovery to Claimants in .Subcase
Nos. 91-7102 and 91-7173.

3. On March 4, 2016, claimants Jack and Nancy Buell (the “Buells)
provided Objector with Claimant(s) Buells’ Response to Objector’s First Request for Discovery
for Subcase No. 92-07226. Attached hereto as Exhibit B is a true and correct copy of
Claimani(s) Bﬁells ! Re.éponse to Objectbr ‘s First Request for Discovery for Subcase
No. 92-07226.

4, On March 7, 2016, Claimants provided Objector with Claimants Steve and
Deanne Hawks ' Responses to Objector’s First Requests for Discovery for Subcase Nos. 91-7102
and 91-7173 (the “First Responses”). Attached hereto as Exhibit C are true and correct copies
of Claimants Steve and Deanne Hawks* Responses to Objector s First Requests for Discovery

for Subcase Nos, 91-7102 and 91-7173.

AFFIDAVIT OF SARAH MCCORMACK IN SUPPORT OF CLAIMANTS’

RESPONSE TO OBJECTOR’S MOTION TO COMPEL AND MOTION

TO DETERMINE SUFFICIENCY OF OBJECTIONS AND TO DEEM

CERTAIN MATTERS ADMITTED -2 Cllent4148542.1
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:5. On March 15, 2016, 1, along with Norman Semanko of this law ﬁrm
co-counsel for the Buells and counsel for Objector participated in a conference call regarding the
discovery responses from the Buells. During the conference call counsei for Objector explained
its concerns regarding the discovery responses, request by request. However, Objector did not
address any of the issues described in its Motion to Compel regarding the Buells’ response for
Interrogatory No. 7. In fact, Objector informed counsel for Claimants that he found the Buells’
licensing file online and had reviewed the documents.

6. During the March 15 conference call counsel for Objector admitted that
some of the interrogatories, specifically Interrogatory Nos. 8, 9, 12, 13, 14 @d 15, sought a legal
conclusion and offered to consider amending those requests or, alternatively, offered that
Claimants should provide qualified answers. However, during the Mﬁch 21 conference call,
counsel for Objector reneged on his carlier offer to amend the requests and insisted that
Claimants provide qualified answers.

7. At the end of the March 15 conference call, counsel for the parties agreed
to schedule a follow-up call for March 21, 2016, to give time for Claimants to develop a plan to
address Objector’s concerns. |

8. On March 15, 2016, Kinzo Mihara, counsel for Objector, sent a follow-up
e-mail confirming the agreement between the parties. Attached hereto as Exhibit D is a true and
correct copy of Kinzo Mihara’s e-mail to counsel regarding the March 15 conference call, dated
March 15, 2016.

9. On March 21, 2016, 1, along with Norman Semanko of this law firm,

co-counsel for the Buells and counsel for Objector participated in a follow-up conference call

AFFIDAVIT OF SARAH MCCORMACK IN SUPPORT OF CLAIMANTS’

RESPONSE TO OBJECTOR’S MOTION TO COMPEL AND MOTION

TO DETERMINE SUFFICIENCY OF OBJECTIONS AND TO DEEM

CERTAIN MATTERS ADMITTED -3 Cllent:4148542,1
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regarding the discussion at the March 15 conference call. During this conference call Claimants
agreed to provide amended responses to Objector’s discovery requests in accordance with
concems explained by Objector for the responses by the Buells,

10.  On March 28, 2016, Claimants provided Objector with Claimants Steve
and Deanne Hawks’ Amended Responses to Objector’s First Requests for Discovery Requests
for Subcase Nos, 91-7102 and 91-7173 (the “Amended Responses™). Attached hereto as
Exhibit E are true and correct copies Claimants Steve and Deanne Hawks * Amended Responses
10 Objector’s First Requests for Discovery Requests for Subcase Nos. 91-7102 and 91-7173.

I11.  OnApril 13, v2016, Objector served Claimants with Objector’s Second
Requests for Discovery to Claimants for both Subcase Nos. 91-7102 and 91-7173. In addition,
Objector deposed Claimants on May 2, 2016 in St. Maries, Idaho.

12.  Objector made no contact or effort to meet and confer with counsel for
‘Claimants regarding the Claimants’ responses until April 15, 2016, when it served Claimants
with its Motion to Compel and Motion to Determine Sufficiency of Objections and to Deem
Certain Matters Admitted.

13; On May 3, 2016, Claimants provided Objectoi' \ﬁth Claimants Steve and |
Deanne Hawks Amended Responses to Objectors First Requests jor Discovery with Claimant

Verification for Subcase Nos. 91-7102 and 91-7173. Attached hereto as Exhibit F are true and

AFFIDAVIT OF SARAH MCCORMACK IN SUPPORT OF CLAIMANTS?

RESPONSE TO OBJECTOR’S MOTION TO COMPEL AND MOTION

TO DETERMINE SUFFICIENCY OF OBJECTIONS AND TO DEEM
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correct copies Claimants Steve and Deanne Hawks Amended Responses to Objectors First

Requests for Discovery with Claimant Verification for Subcase Nos. 91-7102 and 91-7173.

Further your affiant sayeth naught.

Q ol Mt
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‘ Sarah A. McCormack
SUBSCRIBED AND SWORN to before me this 4th day of May, 2016.

o'd'?,;qTE \0‘?"“‘

"numn“
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 4th day of May, 2016, I caused a true and
correct copy of the foregoing AFFIDAVIT OF SARAH MCCORMACK IN SUPPORT OF
CLAIMANTS’ RESPONSE TO OBJECTOR’S MOTION TO COMPEL AND MOTION
TO DETERMINE SUFFICIENCY OF OBJECTIONS AND TO DEEM CERTAIN
MATTERS ADMITTED to be served by the method indicated below, and addressed to the

following:

Howard A. Funke ( ) U.S. Mail, Postage Prepaid
Kinzo H. Mihara ( ) Hand Delivered

Dylan Hedden-Nicely ( ) Overnight Mail

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, ID 83816-0969
Facsimile (208) 667-4695
hfunke@jindian-law.org
kmihara@indian-law,org
dhedden@jindian-law.org

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

700 W. State St., 2nd Floor

P.O. Box 83720

Boise, ID 83720-0010

Facsimile (208) 854-8072

Director '
IDAHO DEPARTMENT OF WATER RESOURCES
322 E. Front St.

P.O. Box 83720

Boise, ID 83720-0098

Facsimile (208) 287-6700
gary.spackman@jidwr.idaho.gov

G0 Facsimile
( ) E-Mail

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(0 Facsimile

( ) E-Mail

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

() Facsimile

( ) E-Mail

QAJL ML_.S. for NO(W\M\&D

“Norman M., Semanko

AFFIDAVIT OF SARAH MCCORMACK IN SUPPORT OF CLAIMANTS’
RESPONSE TO OBJECTOR’S MOTION TO COMPEL AND MOTION
TO DETERMINE SUFFICIENCY OF OBJECTIONS AND TO DEEM

CERTAIN MATTERS ADMITTED - 6
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MORRIS AND WOLFF, P.A.
Nancy A. Wolff (ISB #2930)
Mariah R. Dunham (ISB #7287)
722 Main Avenue

St. Maries, Idaho 83861
Telephone: (208) 245-2523
Facsimile: (208) 245-4392

Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimant(s) Jack A. Buell and/or Eleanor L. Buell

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Case No. 49576

Jack A. Buell and/or Eleanor L. Buell,
husband and wife,

Claimant(s),

VS.

Coeur d’Alene Tribe, a federally—réco gnized

Indian tribe,

Objector.

Subcase No. 92-7226

CLAIMANT(S) BUELLS’ RESPONSE
TO OBJECTOR’S FIRST REQUESTS
FOR DISCOVERY
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COMES NOW Claimant(s) Jack A. Buell and/or Eleanor L. Buell, by and through
undersigned counsel of record, and responds to Objector’s First Requests for Discovery as
follows:

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection 1s made to

Request for Admission No. 1 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimant(s) also object to this Request for Admission No. 1 because it seeks a legal conclusion
regarding the ownership of “the submerged bed and banks of Coeur d’Alene Lake and the St. Joe
River within the exterior bound’aries of the Coeur d’Alene Indian Reservation.” Without waiving
these objections, Claimant(s) deny Request for Admission No. 1.

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the
trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it is vague, overly broad, unduly burdensome
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and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimant(s) also object to this Request for Admission No. 2 because it seeks a legal conclusion
regarding the ownership of “the bed and banks of Coeur d’Alene Lake and the St. Joe River
within the exterior boundaries of the Coeur d’Alene Indian Reservation.” Without waiving these
objections, Claimant(s) deny Request for Admission No. 2.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is

permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to

Request for Admission No. 3 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimant(s) lack sufficient information to either admit or deny Request
for Admission No. 3 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe

has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned
lands within the Coeur d’Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to

Request for Admission No. 4 on the grounds that it is vague and overly broad. Without waiving
the objection, Claimant(s) lack sufficient information to either admit or deny Request for

Admission No. 4 at this time, and therefore, deny the same.
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REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to
Request for Admission No. 5 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without

waiving the objection, Claimant(s) deny Request for Admission No. 5.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea Ievel.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to

Request for Admission No. 6 on the grounds that it seeks a legal conclusion regarding the
“OHWM for Coeur d’Alene and the St. Joe River.” Terms defined in this Request refer to court
decisions, which speak for'thems_elves. Without waiving these objections, Claimant(s) deny
Request for Adﬁlission No. 6.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion

and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objecfion is made to

Request for Admission No. 7 on the grounds that it seeks a legal conclusion regarding the
“OHWM ofthe St. Joe River.” Terms defined in this Request refer to court decisions, which
speak for themselves. Without waiving these objections, Claimant(s) lack sufficient information

to either admit or deny Request for Admission No. 7 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[’] water diversion point are navigable.
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RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to

Request for Admission No. 8 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimant(s) lack sufficient information to either admit or deny Request
for Admission No. 8 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the

point of diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to

Request for Admission No. 9 on the grounds that it seeks a legal conclusion regarding “the point
of diversion for a water right” and is not reasonably calculated to lead to the discovery of any
admissible evidence. Without waiving the objection, Claimant(s) deny Request for Admission

No. 9.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not
have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to

Request for Admission No. 10 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding

Claimant(s) also object to this Request for Admission No. 10 because it seeks a legal conclusion.
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Without waiving these objections, Claimant(s) lack sufficient information to either admit or deny
Request for Admission No. 10 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time

Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to

Request for Admission No. 11 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
deﬁned m this Request refer to court decisions, which speak for themselves. Responding
Claimant(s) also object to this Request for Admission No. 11 because it seeks a legal conclusion.
Without waiving these objections, Claimant(s) lack sufficient information to either admit or deny
VRequest for Admission No. 11 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a

water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to
Request for Admission No. 12 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving the

objection, Claimant(s) deny Request for Admission No. 12.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining

his/her diversion works.
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RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to

Request for Admission No. 13 on the grounds that it is vague. Responding Claimant(s) also
object to this Request for Admission No. 13 on the grounds that it seeks a legal conclusion and is
not reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimant(s) deny Request for Admission No. 13.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right

and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to

Request for Admission No. 14 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to-the discovery of any admissible evidence. Without waiving the
objection, Claimant(s) deny Request for Admission No. 14.

- REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law

riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to

Request for Admission No. 15 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimant(s) also object to this Request for Admission No. 15 because it seeks a legal conclusion.

Without waiving these objections, Claimant(s) deny Request for Admission No. 15.
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INTERROGATORIES

INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Requests for Admissions No. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to

rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in
regard to the subject lands which are ordinarily attendant to
waterfront property, including the right to access water, to
wharfage, or to use the adjacent water. These rights are therefore
appurtenant to and including [sic] with those waterfront lands sold
by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that it

seeks a legal conclusion. Notwithstanding the objection, the statement in Claimants’ response to
the Tribe’s objection speaks for itself.

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit

from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: The responding Claimant(s) do not hold an encroachment

permit from the Coeur d’Alene Tribe for any purpose.

INTERROGATORY NO. 4: Before installing the diversionary works in the

St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of
either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?

ANSWER NO. 4: Objection is made to Interrogatory No. 3 on the grounds that it

is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
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of any admissible evidence. Notwithstanding the objection, Claimant(s) did not request the
permission of either the United States or Tribe to encroach upon the submerged lands of the St.
Joe River.

INTERROGATORY NO. 5: Please state the name, address, telephone number

3

and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimant(s) are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimant(s) reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimant(s) may call any and all of the individuals identified during discovery, to include, but
not be limited to the follbwing individuals:

(a) Claimant, Jack A. Buell, ¢/o Morris and Wolff, P.A., Attorneys at Law,
722 Main Avenue, St. Maries, Idaho 83861.

(b) Claimant, Eleanor L. Buell, c/o Morris and Wolff,‘P.A., Attormeys at Law,
722 Main Avenue, St. Maries, Idaho 83861.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:

(a) State the subject matter on which the expert is expécted fo testify;

(b) Provide a complete statement of all opinions to be expressed and the basis
and reasons therefore;

(c) Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(d)  Note any exhibits to be used by the expert Witness as a summary of or

support for the opinions; and,
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(¢)  Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by

deposition within the four preceding years.

ANSWER NO. 6: Claimant(s) are unsure, at this time, whom they may call as
expert witnesses at the time of hearing. Claimant(s) reserve the right to supplement this answer
in a timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works

and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in

gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that
the information requested is equally available to the Tribe as to the Claimant(s).
Notwithstanding the objection, documents containing the information requested in Interrogatory
No. 7 are available in the Claimants’ licensing file online on the Idaho Department of Water
Resourées’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WR AJSearch/ WR ADJSearch.aspx.

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the

Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion
please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that it

1s vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
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of any admissible evidence. Notwithstanding the objection, either Claimant(s) or the State of
Idaho owns the submerged lands underlying the Claimants’ point of diversion.

REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and
Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimant(s) respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,

and admissible copy of the deed, or other document, by which you acquired title to your
property; If you acquired your propeﬁy by operation of law, please produce any documents

which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,
and admissible copy of any title insurance policy (with declarations page) covering the real

property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: See Exhibit B attached

hereto.
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REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,

and admissible copy of any available engineering/draftsman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimant(s). Notwitllstanding the objection,
documents requested in Request for Production No. 4 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://'www.idwr.idaho.gov/apps/ExtSearch/WR AJSearch/ WR ADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide
the lowest elevation of the entire diversion works. |

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to

Reqﬁest for Production No. 5 on the grounds that it is overly burdensdme and thé information
requested 1s equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 5 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/ apps/ExtSearch/ WRAJSearch/ WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,

and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
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works at 1ssue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and

water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to
Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 6 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/WR ADJSearch. aspx.

REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct

3

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump hbuse, and 1rrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production No. 7 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at

http://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/WR ADJSearch. asbx and the idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id. us/SREPT.HTM. The responding Claimant(s) do not have
possession, custody or control of any additional photos showing the divers;’on works and water-
system, including but not limited to the pump, water lines and/or piping, pump house, and

irrigation system.
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REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land
appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested .

mn Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/apps/ExtSearch/
WRAJSearch/YWRADJ Search.asﬁx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Basin Adjudication claims database at http://www.srba.state.id.us/
SREPT.HTM. The responding Claimant(s) do not have possession, custody or control of any
additional deeds, surveys, plats, or other document wlﬁch relates to the property at the location of

the Claimant(s) point of diversion. See also Response To Reqﬁest For Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,
and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands. -

RESPONSE TO REOUEST FOR PRODUCTION NO. 9: Objection is made to

Request for Production No. 9 on the grounds that it is overly burdensome and the information
‘requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 9 are available in the Claimants’ licensing

file online on the Idaho Departiment of Water Resources’ website at
http://www idwr.idaho.gov/apps/ExtSearcly WRAJSearch/Y WRADJSearch.aspx and by public

records request to the Idaho Department of Lands.
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REQUEST FOR PRODUCTION NO. 10: Please produce all I.R.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interro gatories
Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimant(s) are

unsure, at this time, whom they may call as expert witnesses at the time of hearing. Claimant(s)
reserve the right to supplement this answer in a timely manner prior to hearing and pursuant to

any trial schedule produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to
available water use data for the diversion works and/or the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Produétion No. 11 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRADJSearch. aspx.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related

to other sources of water used by the Claimant(s) on the property and/ or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issﬁe.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that it is overly burdensome and the information

requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
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documents requested in Request for Production No. 12 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/ WR ADJSearch.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents

which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,
and/or any responses to the objection which have been filed in this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/ WR ADJSearch.aspx and the Coeur
d’Alene Spokane River Basin Adjudication claims database at
http://www.srba.state.id.us/SREPT,HTM.

DATED this _LL day of March, 2016.

MORRIS AND WOLFF, P.A.

By WW

NANCK ‘A, WQLFF /
Attorney for Claimant(s) |
Jack A. Buell and/or Eleanor L. Buell
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DATED this §™ day of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By LA AN M@}\\/\A’\
Yo Norman M. Semanko — Of the Firm
Attorneys for Claimant(s)
Jack A. Buell and/or Eleanor L. Buell

STATE OF IDAHO )

) ss.
County of Benewah )

JACK A. BUELL, being first duly sworn, deposes and says:

I have read the foregoing CLAIMANT(S) BUELLS’ RESPONSE TO
OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, know the contents thereof and that
the same are true to the best of my knowledge, information, and belief.

QM 4 7Dl

ack A. Buell, Claimant

SUBSCRIBED and SWORN to befor me this Z ““day of March, 2016.

TINAJ.HOWARD \ 4/% &MQ/

NOTARY PUBLIC Notary Pub and for Idaho
STATE OF IDAHO Residing at . Maries, Idaho

Commission expires: / // ZVOZO /(é
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QUIT CLAIM DEED

LLOYD SELDER, a single man, hereinafter called
the Grantor, for and in consideration of Ten Dollars ($10.00)
and other valuable consideration in hand paid, and for the
purpose of clearing and conveying title to the subject
property, does hereby remise, release and forever quit claim
all right, title and inﬁerest of Grantor unto JACK A;ABUELL
and ELEANOR L. BUELL, husband and wife, of 318 Highland
Drive, St. Maries, Idaho 83861, in and to the following
described real property situated in the County of Benewah,
State of Idaho:

Lots Sixty-eight (68), Sixty-nine (69)

and Seventy (70), Shadowy St. Joe Lagoon .

First Addition, as recorded in Benewah

County, Idaho,
with all appurtenances.

IN WITNESS WHEREQF, the Grantor has executed this

deed this Z? day of July, 1989.

(}P/M/p //JQ

OYD SELDER
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STATE OF IDAHO )
:Ss
County of Benewah )

THIS IS TO CERTIFY that before me, the undersigned
Notary Public in and for the State and County aforesaid,
personally appeared LLOYD.SELDER, a single man, to me known
to be the person whose name is subscribed to the foregoing
Quit Claim Deed and, being duly sworn, acknowledged to me
that he has read the same, 1s familiar with the facts therein
stated, that the same are true to the best of his knowledge
and belief, and that he executed said Quit Claim Deed.

DATED this /4 day of July, 1989.

thary ‘Publlc ih and for Idaho

SE}AL - ‘ Res. & P. O. Address ﬁmﬂ/\%

Commission expires: S-25-¢ L]/

1




WARRANTY DEED

CLARENCE SHEPHERD and MARIE SHEPHERD, husband and
wife, hereinafter called the Grantors, for and in consideration
of Ten Dollars ($10.00) and other valuable consideration in
hand paid, do hereby grant, convey and warrant to JACK A. BUELL
and ELEANOR L. BUELL, husband and wife, of 318 Highland Drive,
St. Maries, Idaho 83861, the following described real estate,
situated in the County of Benewah, State of Idaho:

Lots Sixty-eight (68), Sixty-nine (69)

and Seventy (70), Shadowy St. Joe Lagoon

First Addition, as recorded in Benewah

County records,

Subject to easements, rights-of-way and
encumbrances apparent or of record,

with all appﬁrtenances.
The Grantors further covenant and warrant that they
are well seized of said real estate and have full right and
- lawful authority to convey the same.
IN WITNESS WHEREOF, the Grantors have executed

this deed this ./  day of April, 1986.

iy CJ@22/9?214QL

MARIE SHEPHERD 7/



STATE OF IDAHO )
: 8S
County of Benewah )

THIS IS TO CERTIFY that before me, the undersigned
Notary Public in and for the State and County aforesaid,
personally appeared CLARENCE SHEPHERD and MARIE SHEPHERD,
husband and wife, to me known to be the persons whose names
are subscribed to the foregoing Warranty Deed and, being
duly sworn, acknowledged to me that they have read the same,
are famlllar with the facts therein stated, and that the
same are true to the best of their knowledge and belief.

DATED this 3¢ day of April, 1986.

- ////2/ LAY’ Q’ /A/?/é/&-”blc?ﬂﬁ//
R Notary Public in &nd for Idaho '
SEAL Res. & P. 0. Address: St. Maries
- - Commission expires: 7-/7-4"/

181098
a9 JuLte P34l




CLAIMANT(S) BUELLS’ RESPONSE TO

OBJECTOR’S FIRST REQUESTS FOR DISCOVERY

Exhibit B
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2 SARECO

L D. No.3195-0P N9 600039

POLICY OF TITLE INSURANCE

ISSUED FROM THE OFFICE OF

BENEWAH COUNTY ABSTRACT COMPANY
131 South Eighth Street
St. Maries, Idaho 83861

Policy issuing Agent for

SAFECO TITLE INSURANCE COMPANY OF IDAHO

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS CONTAINED IN
SCHEDULE B AND THE PROVISIONS OF THE CONDITIONS AND STIPULATIONS HEREOF,
SAFECO TITLE INSURANCE COMPANY OF IDAHO, an Idaho corporation, herein called the
Company, insures, as of Date of Policy shown in Schedule A, against loss or damage, not exceeding
the amount of insurance stated in Schedule A, and costs, attorneys’ fees and expenses which the
Company may become obligated to pay hereunder, sustained or incurred by the insured by reason of:

Title to the estate or interest described in Scheduie A being vested otherwise than as stated therein;
Any defectin or lien or encumbrance on such title;

Lack of a right of access to and from the land; or

Unmarketability of such title;

W

and in addition, If a mortgage Is referred to in Schedule A as the insured mortgage, by reason of:

5. The invalidity or unenforceability of the lien of the insured mortgage upon said estate or interest except to
the extent that such invalidity or unenforceability, or claim thereof, arises out of the transaction evidenced
by the insured mortgage and is based upon

a. usury,or .
b. any consumer credit protection or truth in lending law;

6. The priority of any lien or encumbrance over the lien of the insured mortgage;

7. Any statutory lien for labor or material which now has gained or hereafter may gain priority over the lien‘of
the insured mortgage, except any such lien arising from an improvement on the land contracted for and
commenced subsequent to Date of Policy not financed in whole or in part by proceeds of the indebtedness
secured by the insured mortgage which- at Date of Policy the insured has advanced or is obligated to
advance;

8. Any assessments for street improvements under construction or completed at Date of Policy which now
have gained or hereafter may gain priority over the insured mortgage; or

9. The invalidity or unenforceability of any assignment, shown in Schedule A, of the insured mortgage or the
failure of said assignment to vest title to the insured morigage in the named insured assignee free and
clear of all liens.
In Witness Whereof, SAFECO Title Insurance Company of Idaho has caused its corporate name and
seal to be hereunto affixed by its duly authorized officers as of Date of Policy shown in Schedule A.

Secretary President

[N _».,,_",u;

Wy, #
\\“\‘\\\\\\\‘-b‘-*‘

ALTA Single Form Policy - 1970 (Rev. 10-17-70 and 10-17-84) An Authorized Signature
with ALTA Indorsement - Form 1 coverage

ot
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N SCHEDULE OF EXCLUSIONS FROM COVERAGE

The followlng matters are expressly excluded from the coverage of this policy:
1. (a) Govsrnmantal police powsr.

(b} Any law, ordinancs or governmental regulation relating to environmental protsction.

{c) Any law, ordinance or governmental regulation (Including but not imited to bullding and zonlng ordinances) restricting or regulating-or prohibiting the
occupancy, use or enjoymeant of the land, or regulating the character, dimenslons or location of any improvement now or hereafter erected on the land, or
prohibiting a separation in ownership or a change In the dimenslons or area of the land or any parcel of which the land is or was a part.

(d) The effect of any violation of ths matters excluded under (a), (b) or (c) abovs, unless notice of a defect, llen or ancumbrance resulting from a violation has been
recorded at Date of Policy In those records in which under state statutes desds, mortgages, Iis pendans, fiens or other title encumbrances must be recorded in
ordar to Impart constructive notics to purchasers of the fand for value and without knowledgs; provided, however, that without limitation, such records shall not
be construed to Include racords In any of the offices of federal, state or local envirenmental protsction, zoning, building, health or public safety authorities.

2. Rights of eminent domaln unless notice of the exerclse of such rights appears in the public records at Date of Policy.

3. Defects, llens, sncumbrances, adverse claims, or other matters (a) created, suffersd, assumed or agreed to by the insured claimant; (b) not known to the
Company and not shown by the public records but known to the Insursd claimant sither at Date of Policy or at the date such claimant acquired an estate or interest
Insured by this policy or acqulred the Insured mortgage and not disclosed in writing by the Insured claimant to the Company prior to the date such insurad claimant
became an insured hereunder, (c) resulting Inno loss or damage to the Insured claimant; (d) attaching or created subsequent to Date of Pollcy (except to the-extent
Insurance Is afforded hereln as to any statutory llen for labor or materlal or to the extent insurance is afforded herein as to assessments for street improvements
undar construction or completed at Date of Pollcy; or (s) resulting in loss or damage which would not have been sustained If the insured claimant had paid value
for the estate or Interest Insured by this policy. The provislons of this sub-paragraph (e) shall not apply if this policy is issued to the owner of the indebtedness

sacurad by the Insursd mortgage.

4, Unenforceabllity of the lien of the Insurad mortgage because of faflura of the insured at Dats of Policy or of any subsequent owner of the indebtedness to comply
' with applicable "'dolng business'' laws of the state In which the land s situated.

CONDITIONS AND STIPULATIONS

1. DEFINITION OF TERMS

The followlng terms when used In this policy mean:

(a) “Insured™: the Insured- named In Scheduls A, and, subjsct to any
rights or defsnses the Company may have had against the named Insured,
those who succesd to the Interest of such Insured by operation of law as
distinguished from purchase including, but not lmited to, helrs, distri-
butees, devisees, survivors, personal repressntatives, next of kin, or
corporate or flduclary successors. The term 'insured” also includes (1) the
owner of the Indebtedness secured by the Insured mortgage and each
successor In ownership of such Indsbtedness (reserving, however, all
rights and defenses as to any such successor who acquires the Indebted-
ness- by operation of law as described In the first sentence of this subpara-
graph (a) that the Company would have had agalnst the successor's
transferor), and further Includes (1) any governmental agency or instru-
mentality which Is an Insurer or guarantor under an Insurance contract or
guaranty insuring or guarantesing sald Indebtedness, or any part thereof,

whether named as an Insured herein or not, and () the partles designated.

in paragraph 2(a) of these Condltions and Stipulations.

{b) "Insured clalmant'': an Insured claiming loss or damage hersunder.

(c) "knowledgs': actual knowledge, not constructive knowlsdge or
notice which may be Imputed to an insured by reason of any public
records.

(d) “land": the land described, specifically or by raference In Scheduls
A, and improvements affixed thersto which by law constitute real property;
provided, however, the term "land” doss not Include any property beyond
the lines of the area specifically described or referred to In Schedule A, nor
any right, title, Intersst, estate .or easement In  abuttlng strests, roads,
avenues, alleys, lanes, ways or waterways, but nothing herein shall modity
or Himit the extent to which a right of access to and from the land Is insured
by this policy. )

(e) "mortgage’”: mortgage, deed of trust, trust deed, or other security
instrument. : :

{f} “public records": those records which by law Impart constructive
notice of matters relating to sald land.

2. (a) CONTINUATION OF INSURANCE AFTER ACQUISITION OF TITLE
It a mortgags Is referred to In Schedule A as the Insursd morigage, this
policy shall continua In force as of Date of Policy In favor of an insured who
acquires all or any part of the estate or interest In the land described In
Schadule A by foreclosure, trustes's sale, conveyance In fleu of foreclosure,
" or other legal manner which discharges the llen of the Insured mortpage,
and If the Insured Is a corporation, Its transferee of the estate or Interest so
acquired, provided the transferee Is the parent or wholly owned subsidiary
of the insured; and in favor of any governmental agency or instrumentallty
which acquires all or any part of the estate or Interest pursuant to a contract
of Insurance or guaranty insuring or guaranteeing the indebtedness
secured by the Insured morigage; provided that the amount of insurance
hereunder after such acquisition, exclusive of costs, attorneys' fees and
axpenses which the Company may become obligated to pay, shall not
exceed the |east of: (I) the amount of Insurance stated In Schedule A; (i)
the amount of the unpaid principal of the indebtedness as defined In
paragraph 8 hereof, plus Interest thereon, expenses of foreclosure and
amounts advanced to protect the llen of the Insured mortgage and secured
by sald Insured mortgage at ths time of acquisition of such sstate or Interast
in the land; or (lll) the amount pald by any governmental agency or
instrumentality, If such agency or Instrumentality Is the Insured claimant, In
the acqulsition of such estate or interest In satisfaction of its Insurance
contract or guaranty.

() CONTINUATION OF INSURANCE AFTER CONVEYANCE OF
TITLE

The coverage of this policy shall continue in force as of Date of Policy,
in favor of an Insured so long as such insured retains an estate or interast In
the land, or holds an indebtedness secured by a purchase monsey mort-
gage given by a purchaser from such insured, or so long as such insured
shall have liabliity by reason of covenants of warranty made by such
insured in any transfer or conveyance of such estate or interest; provided,
however, this policy shall not continue in force In favor of any purchaser
from such insured of either said estate or interest or the indebtedness
secured by a purchase money mortgage glven to such insured.

3. DEFENSE AND PROSECUTION OF ACTIONS — NOTICE OF CLAIM

TO BE GIVEN BY AN INSURED CLAIMANT

(a) The Company, at its own cost and without undue delay, shall
provide for the defense of an insured in all fitigation consisting of actions or
proceedings commenced against such insured, or defenses, restraining
orders or injunctions Interposed against a foreclosure of the insured mort-
gage or a defense Interposed against an insured in an action to enforce a
contract for a sale of the indebtedness secured by the insured mortgage,
or a sale of the estate or interest in said land, to the extent that such litigation
Is founded upon an alleged defect, lien, encumbrance, or other matter
insured agalnst by this policy. .

(b} The insured shall notify the Company promptly In writing (i) in case
any action or proceeding Is begun or defense or restraining order or injunc-
tlon is interposed as set forth in (a) above, (i) In case knowledge shall
come to an insured hereunder of any claim of title or interest which is
adverse to the title to the estate or interest or the lien of the insured
mortgage, as insured, and which might cause loss or damage for which
the Company may be liable by virtue of this policy, or (iii) if title to the estate’
or interest or the lien of the insured mortgage, as insured, is rejected as
unmarketable. If such prompt notice shall not be given to the Company
then as to such insured all liabllity of the Company shall cease and
terminate in regard to the matter or matters for which-such prompt notice is
required; provided, however, that failure to notify shall in no case prejudice
the rights of any such insured under this policy unless the Company shall
be prejudiced by such fallure and then only to the extent of such prejudice.

{c) The Company shall have the right at its own cost to institute and
without undue delay prosecute any action or proceeding or to do any other
act which in its opinlon may be necessary or desirable to establish the title
to the estate or Intersst or the lien of the insured mortgage, as insured, and
the Company may take any appropriate action under the terms of this
policy, whether or not it shall be liable thereunder, and shall not therhy
conceda liabllity or walve any provision of this policy.

(d) Whenever the Company shall have brought any action or e
posed a defense as required or permitted by the provisions of s o
the Company may pursue any such litigation to finzl dmermunz
court of competent jurisdiction and expressly reserves s ngnl. w13
discretion, to appeal from any adverse judgment or order.

(e} In all cases where this policy parmits of requirss the
prosecute or provide for the defense of any action of procssding. the
insured hereunder shall secure to the Company the right 19 S0 prossoue o
provide defense in such action or proceeding. and 2l appeals therein, and
permit the Company to use, at its option, the name of such insured for such
purpose. Whenever requested by the Company, such insured shall give the
Company all reasonable ald In any such action or proceeding, in effecting
setflement, securing evidence, obtaining witnessess, or prosecuting or
defending such action or proceeding, and the Company shall reimburse
such insured for any expense so Incurred.

(Conditlons and Stipulations Continued and Concluded on Last Page of this Policy)



A. AGENT 1.D. NO.: 3195 F. SAFECO CONTROL NO.OP 600039
B. G. SIMUL. WITH NQO.: — e
C. PREVIOUS LIAB.: $ H. PRIOR CONTROL NO.. __ | .
D.
E. PRICING CODE: 1010 REMARKS:
SPEC. DR/CR $ & $

CODE CODE ~ CODE

THIS INFORMATION 1S NOT A PART OF THE POLICY

Agent Order/ FileNo. 59-8646T Premium: $395.50
Amount of Insurance: $ 80, 900. 00 Date of Policy: May 28, 1986

1. Name of Insured:

JACK A. BUELL and ELEANOR L. BUELL, husband and wife

2. The estate or interest in the land described herein and which is covered by this policy is
A fee simple estate

3. The estate or interest referred to herein is at Date of Policy vested in:

CLARENCE SHEPHERD and MARIE SHEPHERD, husband and wife

4. Thelandreferredtoin this policy is described as follows:
Situate in the County of Benewah, State of Idaho, to-wit:

Lots 68, 69 and 70, Shadowy St. Joe Lagoon, First Addition , as
recorded in Benewah County records :

SCHEDULE A (Owners - Purchasers - Lessee) -

ALTA Single Form Policy - 1970 @ SAFEGQ



0P 600039 '
SCHEDULE B - PART A

(Standard Exceptions)

This policy does not insure against loss or damage by reason of the following:

A. Taxes or special assessments which are not shown as existing liens by the public records; taxes not
yet payable.

B. Any facts, rights, interests or claims which are not shown by the public records but which could be
ascertained by an inspection of said land or by making inquiry. of persons in possession thereof.

C. Easements, claims of easements or encumbrances which are not shown by the public records.

D. Discrepancies, conflicts in boundary lines, shortage in area, encroachments or any other facts which
a correct survey would disclose, and which are not shown by the public records.

E. Unpatented minings claims; reservations or exceptions in patents or in acts authorizing the issuance
thereof; water rights, claims, or title to water. '

- F. Anylien, orrightto alien, for services, labor or material heretofore or hereafter furnished, imposed by
law and not shown by the public records.

SCHEDULE B - PART A, (Standard)
ALTA Single Form Policy - 1970 with ALTA Endorsement - Form 1 coverage
SAFECO Stock No. ID-304A (4-83) SAFECO



Page 5 Policy No. OP 600039
» ] "SCHEDULE B - PART B

(Special Exceptions)

1. Property taxes, including any assessments collected with
taxes, levied for the year 1986, which are a lien due and payable
on or before December 20, of said year.

2 .Covenants, conditions and restrictions as set forth in the
document

Recorded: December 23, 1983 in Book 154 at page 5858
as instrument #161546, Benewah County records.

2. A land contract by and between the parties named below

Dated: April 30, 1986
Vendor: Clarence Shepherd and Marie Shepherd, husband
and wife
Vendee: : Jack A. Buell and Eleanor L. Buell, husband
: and wife
Recorded: May 22, 1986 as instrument #171172, Benewah

County records

3. Any claim arising from a difference in the mean high water
level of the St. Joe River and the meander line.

4. FEasements for roads and utilities presently in view, whether
or not of record.

"END SCHEDULE B"

This Policy is not Valid without Schedule B, Part A

SCHEDULE B - PART B, (Special)

ALTA Single Form Policy - 1970 with ALTA Endorsement - Form 1 coverage
SAFECO Stock No. ID-304B (4-83) SAFECD



CONDITIONS AND STIPULATIONS (Continued and Concluded From Reverse Side of Policy Face)

4. NOTICE OF LOSS — LIMITATION OF ACTION

In addition to the notices requirsd under paragraph 3(b) of thess Condl-
tlons and Stipulations, a statement In writing of any loss or damags, for
which Rt Is claimad the Company Is liabls undsr this policy, shall be furnished
to the Company within 90 days aftsr such loss or damage shall have been
determined and no right of actlon shall accrue to an Insurad claimant untis
30 days after such statement shall have been furnished. Fallure to furnish
such statement of loss or damage shall terminats any llabllity of the
Company under this policy as to such loss or damags.

‘5. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS

The Company shall have the option to pay or otherwise settle for or In
the name of an Insured clalmant any claim Insured against or to terminats
all llability and obligations of the Company hereunder by paying or tender-
ing payment of the amount of Insurance under this policy togethar with any
costs, attorneys' fess and expenses incurred up to the time of such pay-
ment or tender of payment, by the Insured claimant and authorlzed by the
Company. In case loss or damage Is clalmed under this poliey by the owner
of the Indebtedness sscured by the insured mortgage the Company shall
have tha further optlon to purchass such Indsbtedness for the amount
owing therson togsther with all costs, attorneys’ fess and expenses which
the Company Is obligated hersundsr to pay. If the Company offers to
purchase sald Indebtedness as haraln provided, the owner of such Indebt-
gdness shall transfer and esslgn sald Indsbtedness and the mortgage and
any collateral securing the same to the Company upon payment thersfor as
hereln providad, ,

6. DETERMINATION AND PAYMENT OF LOSS

(a) The fiabliity of the Company undsr this policy shall In no case excesd
the least of: (I} the actual Joss of the insured clalmant; or (ii) the amount of
Insurance stated In Schedule A, or, If applicable, the amount of Insurance
as defined In paragraph 2(a) hereof; or () ¥ this policy Insures the owner of
the indebtedness secured by the Insured mortgage, the amount of the
Indebtedness secured by the Insured mortgage as determined under para-
graph 8 hereof, at the time the loss or damage Insured agalnst hareunder
occurs, together with interest therson,

{b) The Company will pay, In addition to any loss insured against by this
pollcy, all costs Imposed upon an Insured In litigation carrled on by the
Company for such Insured, and all costs, attorneys' fees and expenses In
litigation carrled on by such Insured with the written authorlzation of the
Company.

(c) When Habllity has been definitely fixed In accordancs with the condi-
tions of this policy, the loss or damage shall be payabls within 30 days
thereafter, ‘

7. LIMITATION OF LIABILITY .

No claim shall arlse or be malntainable under this policy (a) If the
Company, after having recelved notics of an alleged defect, llen or encum-
brance Insured against hareundar, by Itigation or otherwise, removes such
defect, lien or encumbrance or establishes the titls, or the llen of the Insursd
mortgage, as insured, within a reasonable time aftsr receipt of such notice;
{b) In the event of Iitigatlon untll thers has been a final determination by a
court of competent Jurisdiction, and disposition of al appeals therefrom,
adverse to the titie or to the lien of ths Insured mortgage, as Insured, as
provided in paragraph 3 heraof; or (c) for llability voluntarily assumed by an
Insured in settling any claim or sult without prior written consent of the
Company. .

8. REDUCTION OF LIABILITY

{8) All payments under this policy, except payments made for costs,
attorneys’ fees and expenses, shall raducs the amount of the Insurance pro
tanto; provided, howsver, If the owner of the Indabtedness securad by the
insured mortgage Is an Insured hereunder, then such payments, prior to the

. acquisition of title to sald estate or Interest as provided In paragraph 2(a) of
these Conditions and Stipulations, shall not reduce pro tanto the amount of
the Insurance afforded hereunder as to any such Insured, except to the
extent that such payments reduce the amount of the Indebtedness securad
by such mortgage.

Payment in full by any person or voluntary satisfaction or release of the
insured mortgags shall terminate ail Hability of the Company to an Insured
owner of the Indebtedness secured by the Insured morigage, exceptas
provided in paragraph 2(a) hereof.

{b) The llablity of the Company shall not be increased by additlonai
principal indsbtedness created subsequsnt to Data of Policy, except as to
amounts advanced to protact the llen of the insured mortgage and secursd
theraby,

No payment shall be made without producing this policy for endorse-
ment of such paymant unless the policy be fost or destroyed, In which cass
proof of such loss or destruction shall be furnished to tha satlsfaction of the
Company,

9. LIABILITY NONCUMULATIVE

It Is expressly understood that the amount of Insurance under this policy,
as to the Insured owner of the estate or Interest covered by this policy, shall
be reduced by any amount the Company may pay under any policy insuring
elther (2) a mortgage shown or refarred to In Schedule B hereot which s a
llsn on the estate or interest covered by this policy, or {b) a mortgage
hereafter executed by an insured which Is a charge or lien on the estate or
Intarest described or refarred to In Schedule A, and the amount so paid
shall be deemed a payment under this policy. The Company shall have the
option to apply to the payment of any such mortgages any amount that
otherwlse would be payable hereunder to the Insured owner of the estate or
interest covered by this policy and the amount so pald shall be deemed a
payment undsr this policy to said insurad owner. .

The provisions of this paragraph 8 shall not apply to an owner of the
indebtedness secured by the Insured mortgage, unless such insureg
acqulres title to said estate or intersst In satisfaction of said indebtedness or
any part thereof, and then only as to payments under any policy insuring
any mortgage thereafter exscutad by such insured and which is a charge or
Hen on the estate or interest described In Schedule A,

10. APPORTIONMENT

If the land described In Schedule A consists of two or more parcels
which are not used as a single site, and a loss Is established affecting one or
more of sald parcels but not all, the Joss shall be computed and settled on a
pro rata basis as if the amount of Insurance under this policy was divided
pro rata as to the valus on Dats of Policy of each separate parcel to the
whole, exclusive of any Improvements made subsequent to Date of Policy,
unless a liability or value has otherwlse been agreed upon as to each such
parcel by the Company and the Insured at the time of the issuance of this
policy arid shown by an express statement herein or by an endorsement
attached hereto. The provisions of this paragraph shall not apply it this
policy s issued to the owner of the Indebtedness secured by the Insured
mortgags, :
11. SUBROGATION UPON PAYMENT OR SETTLEMENT
. Whenever the Company shall have settled a clam under this policy, all
right of subrogation shall vest In the Company unaffected by any act of the
Insured claimant, except that the owner of the Indebtedness secured by the
insured morigage may release or substitute the personal liability of any
debtor or guarantor, or extend or otherwise modify the terms of payment, or
release a portion of the estate or Interest from the lien of the insured
mortgage, or release any collateral security for the indebtedness, provided
such act ocours prior tp recelpt by the insured of notice o any claim of title or
Interest adverse to the title to the estate or Interest or the priority of the lien
of the Insured mortgage and doss not result in any loss of priority of the fien
of the Insured mortgage. The Company shall be subrogated to and be
entltled to ali rights and remedies which such insured claimant would have
had agalnst any person or property In respect to such claim had this policy
not been issued, and if requested by the Company, such insured claimant
shall transfer to the Company all rights and remedies against any person or
property necessary In order to perfact such right of subrogation and shall
permit the Company to use the name: of such insured claimant in any
transaction or litigation involving such rights or remedies. i the payment
does not cover the loss of such insured claimant, the Company shall be
subrogated to such rights and remedies In the proportion which said pay-
ment bears to the amount of sald loss, but such subrogation shall be insyb-
ordination to ths insured mortgage. If loss of priority should resuit from any
act of such insured claimant, such act shall not void this policy, but the
Company, In that event, shall be required to pay only that part of any losses
Insured against hereunder which shall exceed the amount, if any, lost to the
Company by reason of the Impairment of the right of subrogation.

12, LIABILITY LIMITED TO THIS POLICY )
This instrument together with all endorsements and other instruments,

If any, attached hereto by the Company s the entire policy and contract
between the Insured and the Company.

Any claim of loss or damage, whether or not based on negligence, and
which arlses out of the status of the fien of the insured mortgage or of the
title to the estate or Interest covered hereby or any action asserting such
tcri?im. ”shal! be restricted to the ‘provisions and conditions and stipulations of

s policy.

No amendment of or endorsement fo this policy can be made except by
writing endorsed herson or attached hersto signed by sither the President
& Vice President, the Secretary, an Assistant Secretary, or validating officer
or authorized signatory of the Company.,

13, NOTICES, WHERE SENT

All notices required to be given to the Company ang any statement in
writing required to be furnished the Company shall be addressed to It at the
office which Issued this palicy or ta:

SAFECO Title Insurance Company Of Idaho

Home Offica Legal Department
ANN Nnrth Sivik Qiroat
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Kinzo Mihara

From: Kinzo Mihara

Sent: Tuesday, March 15, 2016 4:49 PM

To: "Mariah Dunham’; 'Nancy Wolff'; nms@moffatt.com; ‘Sarah McCormack’
Cc Howard Funke; Dylan Hedden

Subject: RE: CSRBA Case 49576; Subcase No. 92-7226 (Buell)

Ladies and Norm,
Thank you for taking the time to meet today via telephone conference with Howard and 1.

To reiterate, we believe the answers and responses to our discovery requests were deficient for the reasons articulated
on our call.

While the discussion focused on the specific answers to the Buell matter, the theme of our concerns of deficiency run
consistent throughout the discovery we received for all the encroachment cases.

I did not believe we fully resolved any of the issues, however, we did agree that you would meet and confer among
yourselves to formulate a unified response to our concerns, at least in regards to the Buell matter. We agreed that you
would advise us on how you propose to collectively proceed, in light of our concerns, by close of business on Monday,
March 21, 2016. Please let me know if my understanding is incorrect.

Moving forward, it is my hope that we’re able to find some middle ground. Again, | thank you for your time and
willingness to address our concerns in good faith.

Regards,
Kinzo

Kinzo H. Mihara

Attarney at Law

Howard Funke & Associates, P.C.
424 Sherman Ave., Ste. 308

P.0O. Box 963

Coeur d’Alene, Idaho 83816-0969
P (208) 667-5486

F (208) 667-4695
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Kinzo Mihara

From: Norm Semanko <nms@moffatt.com>

Sent: Friday, March 25, 2016 3:52 PM

To: Kinzo Mihara

Subject: CSRBA Test Subcases - Amended Discovery Responses
Kinzo,

I understand that you are out of the office today. | called your office this afternoon to inform you that we will
be able to finalize our amended discovery responses in the test subcases on Monday morning and will plan to
send them to you by email and regular mail then.

We had previously discussed having a call at 10:00 Pacific Time on Monday morning. Could we move that back
to 11:30 Pacific Time instead? We will plan to call you then. Of course, this is still prior to our Status
Conference for the test subcases at 1:00 Pacific Time.

Thank you, and Happy Easter.

Regards,

Norman M. Semanko
Moffatt Thomas
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Kinzo Mihara

-
From: Norm Semanko <nms@moffatt.com>
Sent: Monday, March 28, 2016 11:35 AM
To: Kinzo Mihara
Subject: Amended Discovery Responses
Attachments: 4108626_1_2016-03-28 Claimants Hawks (No 91-7102) AMENDED Responses to

Objectors First Requests for Discovery.PDF; 4108615_1_2016-03-28 Claimants Bledsoes
(91-7120) AMENDED Responses to Objectors First Requests for Discovery.PDF; 4108614
~1_2016- 03-28 Claimant Hopkins (91-7104) AMENDED Response to Objectors First
Requests for Discovery.PDF; 4108613_1_2016-03-28 Claimants Hawks (No. 91-7173)
AMENDED Responses to Objectors First Requests for Discovery.PDF

Kinzo,
Here are pdf copies of what was placed in the mail today. Thank you.

Norman M. Semanko
Moffatt Thomas

g g-mail, including atfachments, conslitides a confidential altorney-client or other confidential communication. it is not intended for transmission to, or
recelpt by, any unauthorized persons. I you have received this communication In error, do not read it Please delste it from veur system without copying if, and
notiy the sender by reply e-mail or by calling {208) 345-2000, so thal cur addrass record can be comrected. Thank you.
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Kinzo Mihara
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From: Mariah Dunham <mdunham@morriswolff.net>
Sent: Friday, April 01, 2016 2:48 PM
To: Kinzo Mihara
Cc: ‘Nancy Wolff'; nms@moffatt.com
Subject: CSRBA Case 49576; Subcase No. 92-7226 (Buell)
Attachments: Buell. Amended Discovery.Subcase.92-7226.PDF

Kinzo,

Please find attached Claimant(s) Buells’ Amended Responses to Objector’s First Request for Discovery for CSRBA Case
49576; Subcase No. 92-7226. Mr. Buell will sign the verification page on Monday and we will send you the finalized
document via US mail.

Mariah R. Dunham

Morris & Wolff, P.A.

722 Main Avenue

St. Maries, Idaho 83861
Phone (208) 245-2523
Facsimile (208) 245-4392

THE INFORMATION CONTAINED IN THIS ELECTRONIC MESSAGE 1S INTENDED FOR USE ONLY BY THE INDIVIDUAL OR ENTITY TO WHICH ITIS
ADDRESSED AND MAY BE AN ATTORNEY-CLIENT COMMUNICATION AND, AS SUCH, IS PRIVILEGED AND CONFIDENTIAL. IF THE READER OF
THE MESSAGE 1S NOT THE INTENDED RECIPIENT OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS COMMUNICATION IS STRICTLY

PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY THE SENDER IMMEDIATELY BY E-MAIL OR
TELEPHONE AND DELETE THE ORIGINAL MESSAGE. THANK YOU.



DATED this l day of April, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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Atto for Claima
Jack uell and/or Eleanor L. Buell

STATE OF IDAHO )
) ss.

County of Benewah )
JACK A. BUELL, being first duly sworn, deposes and says:

He has read the foregoing CLAIMANT(S) BUELLS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, knows the
contents thereof, and that the same are true to the best of his knowledge, information and belief.

A. Buell, Claimant
q%
SUBSCRIBED AND SWORN to bef te me this +¥*day of April, 2016.

\jm &”M

NOTARY PUB] C',‘FOR IDAHO

’ HOWARD
Tgx]?)?r}fw{ PUBLIC ~ Residing at m 174, ,, g ,
STATE OF IDAHO My Commission Explres 24/ (o

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY - 20 ,



MORRIS AND WOLFF, P.A.
Nancy A. Wolff (ISB #2930)
Mariah R. Dunham (ISB #7287)
722 Main Avenue

St. Maries, Idaho 83861
Telephone: (208) 245-2523
Facsimile: (208) 245-4392

Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@mo ffatt.com

26002.0001

Attorneys for Claimant(s) Jack A. Buell and/or Eleanor L. Buell

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Case No. 49576

Jack A. Buell and/or Eleanor L. Buell,
husband and wife,

Claimants,

VS.

Coeur d’Alene Tribe, a federally-recognized

Indian tribe,

Objector.

Subcase No. 92-7226

CLAIMANT(S) BUELLS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST

REQUESTS FOR DISCOVERY -1



COME NOW Claimant(s) Jack A. Buell and/or Eleanor L. Buell, by and through
undersigned counsel of record, and provide amended responses to Objector’s First Requests for
Discovery, which replace in total Claimant(s)’ previous Responses to Objector’s First Requests
. for Discovery, dated March 4, 2016, as follows:

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that the Urﬁted States of

America is the legal owner, and the Coeur d’Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that the term “exterior boundaries of the Coeur
d’Alene Indian Reservation” is vague. Responding Claimant(s) also object to this Request for
Admission No. 1 because it seeks a legal conclusion or opinion regarding who owns “the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’ Alene Indian Reservation.” Without waiving these objections,’
Claimant(s) admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]itle is quieted in favor of the United States, as trustee, and the Coeur
d’ Alene Tribe of Idaho, as the beneficially interested party of the trusteeship, to the bed and
banks ofthe Cpeur d’Alene Lake and the St. Joe River lying within the curren-t boundaries of the
Coeur d’Alene Indian Réservation.” However, Claimant(s) deny that the United States and the
Coeur d’Alene Tribe own any submerged bed and banks at Claimant(s)’ point of diversion.

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY - 2



trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of

the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it seeks a legal conclusion or opinion regarding
who owns “the bed and banks of the Coeur d’Alene Lake and the St. Joe River within the; current
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving this objection,
Claimant(s) admit that in Uné’ted States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]he United States, as trustee, and the Coeur d’Alene Tribe of Idaho, as
the beneficially interested party of the trusteeship, are entitled to the exclusive use, occupancy
and right to the quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe
River lying within the current boundaries of the Coeur d’Alene Indian Reservation.” However,
Claimant(s) deny that the United States and the Coeur d’Alene Tribe are entitled to the exclusive
use, occupancy, and right to the quiet enjoyment of the bed and banks at Claimant(s)’ point of
diversion. |

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is

permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the

Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to this
Request for Admission No. 3 because it seeks a legal conclusion or opinion regarding the State
of Idaho’s right, title or interest “in or to the bed and banks of the Coeur d’Alene Lake and the

St. Joe River within the current boundaries of the Coeur d’Alene Indian Reservation.” Without

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY - 3 '



.waiving this objection, Claimant(s) admit that in United States v. Idaho, 95 F. Supp. 2d 1094,
1117 (1998), the court stated the fol]owiﬂg: “[t]he State of Idaho is permanéntly enjoined -from
asserting any right, title or otherwise interest in or to the bed and banks of the Coeur d’Alene
Lake and the St. Joe River lying within the current boundaries of the Coeur d’Alene Indian
Reservation.” However, Claimant(s) deny that the State of Idaho is permanently enjoined from
asserting a right, title or interest in or to the bed and banks at Claimant(s)’ point of diversion.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe

has the inherent right to exclude non-members of the Coeur d’ Alene Tribe from tribally owned
lands within the Coeur d’Alene Reservation.

. RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to

Request for Admission No. 4 on the grounds that the terms “inherent right,” “non-members,” and
“tribally owned lands within the Coeur d’Alene Reservation” are vague and that this Request is
not reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimant(s) admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(19985, the court stated the following: “[t]The Coeur d’Alene Tribe of Idaho, as the beneficially
interested party of the trusteeship, [is] entitled to the exclusive use, occupancy and right to the
quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe River lying
‘within the current boundaﬁes of the Coeur d’Alene Indian Reservatién.” However, Claimant(s)
deny that the Coeur d’Alene Tribe has any right to exclude Claimant(s) from ';he lands at
Claimant(s)’ point of diversion.

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation.

CLAIMANT(S) BUELLS’> AMENDED RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY - 4



RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to

Request for Admission No. 5 on the grounds that the term “exterior boundary of the Coeur
d’Alene Indian Reservation” is vague. Without waiving this objection, Claimant(s) admit that
the point of diversion for this claim is loéated within the current boundary of the Coeur d’Alene
Indian Reservation. However, Claimant(s) deny that the United States and the Coeur d’Alene
Tribe own the lands at Claimant(s)’ point of diversion.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is-made to
Request for Admission No. 6 on the grounds that the term “presumed OHWM?” is vague and
without temporal context. Without waiving this objection, Claimant(s) admit that in Cizy of
Coeur d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following;:
“[tThe current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has
been 2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citihg Erickson v.
State, 132 Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id. at .45 1, 83. However, Claimant(s) deny that
the historic OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River
is or has always been 2128 feet.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion

and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: - Objection is made to _

Request for Admission No. 7 on the grounds that the term “presumed OHWM? is vague and

without temporal context. Without waiving this objection, Claimant(s) admit that in City of

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY -5



Coeur d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following;
“[tThe current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has
been 2128 feet since 1907.” 143 Idaho 443, 447, 147 P.éd 75, 79 (2006) (citing Erickson v.
State, 132 Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimant(s) deny that
the historic OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River
is or has always been 2128 feet and further deny that the point of diversion and/or some or all of
the diversion works at issue in this claim are below the applicable natural or ordinary high water

mark.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[’] water diversion point are navigable.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to
Request for Admission No. 8 on the grounds that the term “navigable” is vague. Responding
Claimant(s) also object to this Request for Admission No. 8 because it seeks a legal conclusion
or opinion regarding whether “the waters overlying the bed and banks at the location of
Claimant(s)’ water diversion point are navigable.” Without waiving these objections, .
Claimant(s) admit that said waters are “navigable” according to Claimant(s)’ understanding of
the definition in Idaho Code Section 36-1601 and the definition in 33 U.S.C. § 1362.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the

point of diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to

Request for Admission No. 9 on the grounds that it seeks a legal conclusion or opinion on what

constitutes “the point of diversion for a water 'right” under Idaho law and is not reasonably

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY - 6



calculated to lead to the discovery of any admissible evidence because it seeks a legal
conclusion. Without waiving the objection, Claimant(s) therefore deny the same.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not

have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to

Request for Admission No. 10 on the grounds that the term “permission to encroach upon the
submerged lands of the ét. Joe Riyer” is vague. Responding Claimant(s) also object to this
Request for Admission No. 10 because it seeks a legal conclusion or opinion regarding who
owns the “submerged lands of the St. Joe River.” Without waiving these objections, Claimant(s)
admit that they did not have a permit from either the United States or the Coeur d’Alene Tribe to
encroach upon the submerged lands of the St. Joe River at the time the diversion works were
constructed for this claim. However, Claimant(s) deny that the United States or the Coeur

& Alene Tribe owns the-land upon which the diversion works may have been constructed and
further deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time

Claimant(s) began diverting water from the'St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection isymade to

Request for Admission No. 11 on the grounds that the term “permission to encroach upon the

submerged lands of the St. Joe River” is vague and the Request is vague as to time. Responding

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY -7



Claimant(s) also object to this Request for Admission No. 11 because it seeks a legal conclusion
or opinion regarding who owns the “submerged lands of the St. Joe River.” Without yvajviﬁg
these objections, Claimant(s) admit that they have never received a permit from either the United
States or the Coeur d’Alene Tribe to encroach upon the submerged lands of the St. Joe River for
Claimant(s)’ diversion works. However, Claimant(s) deny that the United States or the Coeur
d’Alene Tribe owns the land upon which the diversionary works may have been constructed and.

further deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a
water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to

Request for Admission No. 12 on the grounds that it seeks a legal conclusion or opinion on
initiating a water right and trespass under Idaho law and is not reasonably calculated to lead to
the discovery of any admissible evidence because it seeks a legal conclusion. Without waiving

the objection, Claimant(s) therefore deny the same.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining

his/her diversion works.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to
Request for Admission No. 13 on thé grounds that the terms “right” and “purposes of
maintaining” are vague. Responding Claimant(s) also object to this Request for Admission No.
13 on the grounds that it seeks a legal conclusion regarding who owns the lands at Claimant(s)’

point of diversion and the rights of Claimant(s) to their diversion works. Without waiving these

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
- REQUESTS FOR DISCOVERY - 8



objections, Claimant(s) deny the Request for Admission No. 13, including any assertion that the
Coeur d’Alene Tribe owns the lands at Claimant(s)’ point of diversion.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right

and/or an IDWR water permit or license does not authorize the holder of said right, permit, or

license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to
Request for Admission No. 14 on the grounds that the terms “TDWR water permit or license”
and “for any purpose” are vague. Responding Claimant(s) also object to this Request for
Admission No. 14 because it seeks a legal conclusion or opinion on the rights of a water right
holder and trespass under Idaho law and is not reasonably calculated to lead to the discovery of
any admissible evidence because it seeks a legal conclusion. Without waiving these objections,
Claimant(s) therefore deny the same, including any assertion that Claimant(s) have trespassed or
are trespassing on the land of another.

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law

riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to

Request for Admission No. 15 on the grounds that the term “right to mziintain adjacency to -
navigable waters” is vague. Responding Claimant(s) also object to this Request for Admission
No. 15 because it-seeks a legal conclusion or opinion on riparian rights under Idaho law and is
not reasonably calculated to lead to the discovery of any admissible evidence because it seeks a

legal conclusion. Without waiving the objection, Claimant(s) therefore deny the same, including

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
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any assertion that Claimant(s) have no right to make any consumptive use of water or right of
access for the appropriation of water.

INTERROGATORIES

INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Request for Admission Nos. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to

rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in
regard to the subject lands which are ordinarily attendant to
waterfront property, including the right to access water, to
wharfage, or to use the adjacent water. These rights are therefore
appurtenant to and including [sic] with those waterfront lands sold
by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that

the Claimant(s) did not file the above-mentioned response to the Tribe’s objection.

Notwithstanding the objection, the response to the Tribe’s objection speaks for itself.

. INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit ‘
from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3:- Claimant(s)’ encroachment permits from the Coeur d’Alene

Tribe, if any, are available to and held by the Tribe. The responding Claimant(s) do not believe

they hold an encroachment permit from the Coeur d’Alene Tribe for any purpose.

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
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INTERROGATORY NO. 4: Before installing the diversionary works in the

St. Joe River, did Claimant(s), or Claimant(s)[ ] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?

ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that
the term “permission...to encroach upon the submerged lands of the St. Joe River” is vague and
the Interrogatory is vague as to time. Responding Claimant(s) also object to this Interrogatory
No. 4 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
of the St. Joe River.” Without waiving these o"bjections, Claimant(s) did not request permission
of either the United States or the Coeur d’Alene Tribe to encroach upon the submerged lands of
the St. Joe River for the installation of their diversionary works. However, Claimantts) did not
need such permission because the United States and the Coeur d’Alene Tribe do not own the
land upon which the diversionary works may have been installed.

INTERROGATORY NO. 5: Please state the name, address, telephone number,

and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimant(s) are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimant(s) reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimant(s) may call any and all of the individuals identified during discovery, to include, but
not be limited to the following individuals:

(a) Claimant, Jack A. Buell, ¢/o Morris and Wolff, P.A., Attorneys at Law,
722 Main Avenue, St. Maries, Idaho 83861.

(b) Claimant, Eleanor L. Buell, ¢/o Morris and Wolff, P.A., Attorneys at Law

>

722 Main Avenue, St. Maries, Idaho 83861.

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
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INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:

(a)  State the subject matter on which the expert is expected to testify;

' @) Provide a complete statement of all opinions to be expressed and the basis

and reasons therefore;

(¢}  Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(d)  Note any exhibits to be used by the expeﬁ witness as a summary of or
support for the opinions; and,

(e) | Provgde the gualifications of the witness, including a list of all publications
(co)autliored by the witness within the preceding ten (10) years, the conipensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimant(s) are unsure, at this time, whom they may call as

witnesses at the time of hearing. Claimant(s) reserve the right to supplement this answer ina
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works

and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in

gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that

the information requested is equally available to the Tribe as to the Claimant(s).

CLAIMANT(S) BUELLS’ AMENDED RESPONSES TO OBJECTOR’S FIRST
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Notwithstanding the objection, documents containing the‘ information requested in Interrogatory
No. 7 are available in the Claimant(s)’ licensing file online on the Idaho Department of Water
Resources’ website at |

hitp://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/ WR ADJSearch.aspx. Claimant(s) do
not have possession, custody or control of any additional description of their diversion works and
water system, but reserve the right to supplement this answer in a timely manner.

INTERROGATORY NO. 8: If'the Claimant(s) assert anyone other than the

Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion
please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that

the Interrogatory is vague as to time. Responding Claimant(s) also object to this Interrogatory
No. 8 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
underlying the claimant’s point of diversion.” Notwifhstanding the objection, Claimant(s) or the
State of Idaho own the submerged lands underlying the Claimant(s)’ point of diversion. The
name and contact information are as follows: Claimant, Jack A. Buell, ¢/o Morris and Wolff,
P.A., Attorneys at Law, 722<Main Avenue, St. Maries, Idaho 83861; Claimant, Eleanor L. Buell,
c/o Morris and Wolff, P.A., Attorneys at Law, 722 Main Avenue, St. Maries, Idaho 83861; State
ofIdaho, c/o Attorney General’s Office, P.O. Box 83720, Boise, ID 83720-0010.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and

Interrogatories Nos. 1-8.
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* RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimant(s) respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NOQ. 2: Please produce a true, accurate, correct,

and admissible copy of the deed, or other document, by which you acquired title to your
property. If you acquired your property by operation of law, please produce any documents

which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,

and admissible copy of any title insurance policy (with declarations page) covering the real

property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: See Exhibit B attached
hereto.

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,

and admissible copy of any available engineering/draftsman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 oﬁ the grounds that the information requested is equally available
to the Tribe as to the Claimant(s). Notwithstanding the objection, documents requested in
Request for Production No. 4 are available in the Claimant(s)’ licensing file online on the Idaho

Department of Water Resources’ website at http://www.idwr.idaho.gov/
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apps/ExtSearch/WR AJSearch/WR ADJSearch.aspx. Claimant(s) do not have possession, custody -

or control of any additional engineering/draftsman drawings, reports, or other documents related

to Claimant(s)’ water-system, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 5: Please prociuce a true, accurate, correct,
and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length ofthe water line (in feet), and depth of pump (in feet below OHWM). Please provide

the lowest elevation of the entire diversion works.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to
Request for Production No. 5 on the grounds that it is overly burdensome and the information
requested 1s equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
the documented information requested in Request for Production No. 5, if any, is available in the
‘Claimant(s)’ licensing file online on the Idaho Department of Water Resources’ website at

http://www.idwr.idaho.gov/apps/ExtSearch/WR AJSearch/ WR ADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produc¢ a true, accurate, correct,
and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures, -
pasture, yard, gar(_iens, and other locations where water use is occumng. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

Request for Production No. 6 on the grounds that it is overly burdensome and the information
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requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
the documented information requested in Request for Production No. 6, if any, is available in the
Claimant(s)’ licensing file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/WR ADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production No. 7, if any, are available in the Claimant(s)’ licensing file online on
the Idaho Department of Water Resources’ website at

Ilttp://M.idm.idaho. gov/apps/ExtSearch/ WR AJSearch/ WR ADJSearch.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. Claimant(s) do not have possession,
custody or control of any additional photos showing the diversion works and Water-system, but
reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land
appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested

in Request for Production No. 8 are available in the Claimant(s)’ licensing file online on the
Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/apps/ExtSearch/

WRAJSearch/ WRADIJSearch.aspx and the Idaho Department of Water Resources’ Coeur
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d’Alene Spokane River Basin Adjudication clail;rls &atabase at http://Www.srba;state.id.us/
SREPT.HTM. Claimant(s) do not have possession, cusfody or control of any additional deeds,
surveys, plats, or other documents that relate to the property at the location of tge Claimant(s)’
point of diversion, but reserve the right to supplement this answer in a timely manner. See also
Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,

and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to

Request for Production No. 9 on the grounds that the information requested is. equally available
to the Tribe as to the Claimant(s). Notwithstanding the objection, documents requested in
Request for Production No. 9, if any, are available in the Claimant(s)’ licensing file online on the
Idaho Department of Water Resources’ website at http:/www.idwr.idaho.gov/

apps/ExtSearcly WRAJ. Search/ WRADJ Search.aspx and by public records request to the Idaho
Department of Lands.

REQUEST FOR PRODUCTION NO. 10: Please produce all I.R.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories
Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimant(s) are

unsure, at this time, whom they may call as witnesses at the time of hearing. Claimant(s) reserve
the right to supplement this answer in a timely manner prior to hearing and pursuant to any trial

schedule produced by the court.
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REQUEST FOR PRODUCTION NO. 11: Please produce documents relatedto™

available water use data for the diversion works and/or the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that the information requested is equally available
to the Tribe as to the Claimant(s). Notwithstanding the objection, ‘documents requested in
Request for Production No. 11 are available in the Claimant(s)’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/

apps/ExtSearch/ WR AJSearch/WRADJSearch.aspx. Claimant(s) do not have possession, custody
or control of a;ly additional documents related to available water use data for the diversion works
and/or the property, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related

to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: See Exhibit C

attached hefeto, related to City of St. Maries municipal water source used by the Claimant(s) on
the property for Claimant(s)’ residence. Objection is made to the remaining portion of Request
for Production No. 12 on the grounds that the information requested is equally available to the
Tribe as to the Claimant(s). Notwithstanding the objection, documents requested in Request for
Production No. 12 are available in the Claimant(s)” licensing file online on the Idaho Department

of Water Resources’ website at http://www.idwr.idaho.gov/
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apps/ExtSearch/WRAJSearch/WRADIJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents

which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,
and/or any responses to the objection which have been filed in this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly broad and the information
requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimant(s)’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WR AJSearch/ WR ADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www srba.state.id.us/SREPT.HTM. Claimant(s) do not
have possession, custody or control of any additional documents which may be relevant to, or
support, Claimant(s)’ water right claim, Objector’s objection, and/or any responses to the
objection which have been filed in this matter, but reserve the right to supplement this answer in
a timely manner. |

DATED this _T/“ day of April, 2016.

MORRIS AND WOLFF, P.A.

}{ j.' ) | ; ) / /:'

NANCY A. WOLFF_ /
Attorney for Claimant(s)/
Jack A< Buell and/or Eléanor L. Buell

} -
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DATED this / day of April, 2016.
—

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
2

.1;
! Jx
78 &7
£ i
A F p
l/

)60{111&1 M. Semauko O/f the flpm
Attom’é for C]almeu
Jack'A,.Buell and/or Eleanor L. Buell

By

STATE OF IDAHO )
) ss.
County of Benewah )

JACK A. BUELL, being first duly sworn, deposes and says:

He has read the foregoing CLAIMANT(S) BUELLS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY. knows the

contents thereof, and that the same are true to the best of his knowledge, information and belief.

Jack A. Buell, Claimant

SUBSCRIBED AND SWORN to before me this 1% day of April, 2016.

NOTARY PUBLIC FOR IDAHO
Residing at
My Commission Expires
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QUIT CLAIM DEED

LLOYD SELDER, a single man, hereinafter called
the Grantor, for and in consideration of Ten Dollars ($10.00)
and other wvaluable consiéeration in hand paid, and for the
purpose of clearing and conveying title to +the subject
property, does hereby remise, release and forever quit claim
all right, title and interest of Grantor unto JACK A. BUELL
and ELEANOR I. BUELL, husband and wife, of 318 Highlan@
Drive, St. Maries, Idaho 83861, in and to ‘the following
described real property situated in the County of Benewah,
State of Idaho:

Lots Sixty-eight (68), Sixty-nine (69)

and Seventy (70), Shadowy St. Joe Lagoon >

First Addition, as recorded in Benewah

County, Idaho,
with all éppurtenances.

IN WITNESS WHEREOF, the Grantor has executed this

deed this ZZ day of July, 1989.

N

OYD SELDER



STATE OF IDAHO )
1SS
County of Benewah )

THIS IS TO CERTIFY that before me, the undersigned
Notary Public in and for the State and County aforesaid,
personally appeared LLOYD SELDER, a single man, to me known
to be the person whose name is subscribed to the foregoing
Quit Claim Deed and, being duly sworn, acknowledged to me
that he.has read the same, is familiar with the facts therein
stated, that the same are true to the best of his knowledge
and belief, and that he executed said Quit Claim Deed.

DATED this /4 day of July, 1989.

’ tere,

’ -":‘ '...F ,,l’/ ‘ ‘
SR IS B .
- "~‘)..‘ ‘ )

RN ’ Notary %Public ih and for Idaho

" "égfgf,_:-; L Res. & P. 0. Address: ﬂ%/fm

Commission expires: g.hq ¢ Y

1
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WARRANTY DEED

CLARENCE SHEPHERD and MARIE SHEPHERD, husband and
wife, hereinafter called the Grantors, for and in consideration
of Ten Dollars ($10.00) and other valuable consideration in
hand paid, do hereby grant, convey and warrant to JACK A. BUELL
and ELEANOR L. BUELL, husband and wife, of 318 Highland Drive,
St. Maries, Idaho 83861, the following described real estate,
situated in the County of Benewah, State of Idaho:

Lots Sixty-eight (68), Sixty-nine (69)

and Seventy (70), Shadowy St. Joe Lagoon

First Addition, as recorded in Benewah

County records,

Subject to easements, rights-of-way and
encumbrances apparent or of record,

with all appurtenances.
The Grantors further covenant and warrant that they .
are well seized of said real estate and have full right and
* lawful authority to convey the same.
IN WITNESS WHEREOF, the Grantors have executed
this deed this JJ  day of April, 1986.
“

CLARENCE SHEPHER

o

MARIE SHEPHERD /




STATE OF IDAHO )
. : 88
County of Benewah )

THIS IS TO CERTIFY that before me, the undersigned
Notary Public in and for the State and County aforesaid,
personally appeared CLARENCE SHEPHERD and MARIE SHEPHERD,
husband and wife, to me known.to be the persons whose names
are subscribed to the foregoing Warranty Deed and, being
duly sworn, acknowledged to me that they have read the same,
are familiar with the facts therein stated, and that the
same are true to the best of their knowledge and belief.

DATED this 3¢ day of April, 1986,

AR P Notary Public in &d for Idaho

iR e .

LBEAL Y - _ Res, & P. O. Address: St. Maries

L IRE Commission expires: o2-/7-&/
EerTNED . o L.
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POLICY OF TITLE INSURANCE

ISSUED FROM THE OFFICE OF

BENEWAH COUNTY ABSTRACT COMPANY
131 South Elghth Street
St. Maries, Jdaho 83861

Policy issuing Agent for

SAFECO TITLE INSURANCE COMPANY OF IDAHO

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS CONTAINED IN
SCHEDULE B AND THE PROVISIONS OF THE CONDITIONS AND STIPULATIONS HEREOF,
SAFECO TITLE INSURANCE COMPANY OF IDAHO, an Idaho corperation, herein called the
Company, insures, as of Date of Policy shown In Schedule A, against loss or damage, not exceeding
the amount of insurance stated In Schedule A, and costs, attorneys’ fees and expenses which the
Company may become obligated to pay hereunder, sustained or incurred by the insured by reason of;

Title to the estate or Interest described in Schedule A being vested otherwise than as stated therein;
Any defect in or llen or encumbrancs on such titls;

Lack of a right of accass to and from the land; or

4. Unmarketabllity of such title;

LN

and In additlon, If & morigage Is referred to In Sthedule A as the insured morigage, by reason of:

5. Theinvalidity or unenforceabllity of the lien of the insurad morntgage upon suld estats or interest except lo
the extent that such Invalidity or unenforceabliity, or clalm thereof, arlses oul of the transaction evidenced
by the Insured morigage and s based upon

& usury,or ..
b. any consumer cradit protection or truth In lending law;

8. The priority of any llen or encumbrance over the lien of the Insurad morigage;

7. Any statutory llen for labor or material which now has galned or hareafter may galn prorily over the lisn'of
the Insurad mortgage, except any such llen arsing from an Improvement on the land contracted for and
commenced subsequent to Date of Pollcy not financed in whole or In part by proceeds of the indebtedness
secured by the insured mortgage which at Date of Polloy the Insured has advanced or is obligated to
advance;

8. Any assessments for strest Improvements under construction or complsted at Date of Polloy which now
have gained or heroafter may galn priority over ths Insured morigage; or

8. Theinvalldity or unenforceablilty of eny asslgnment, shown In Schedule A, of the Insured mortgage or the
fallure of sald asslgnment to vest {itle o the Insured morigage In the named Insured assignes free and
clearcfaliliens.

In Witness Whereof, SAFECO Title Insurance Company of Idaho has caused its corporate name and
seal to be hereunto affixed by its duly authorized officers as of Date of Policy shown in Schedule A.

Secretary

& e O
) 1\\\“‘\\\\\\\\\\\‘\ -
ALTA Single Form Policy - 1970 (Rev. 10-17-70 and 10-17-84) An Authorized Signature

.with ALTA Indorsement - Form 1 coverage

TS T

SAFECO Stock No. 1DP-0204 (Rev, 4-85)
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he foliowing matters ara expressly excluded from tha covarags of this policy:

1.

:

{d)

SCHEDULE OF EXCLUSIONS FROM COVERAGE . RPN

Governmental polica power,

Any law, ordinanca or govarnmental ragulalion relaling to snvironmental protection. . S I D
Any lew, ordinance or governmental regulation {lncluding but not imited to bullding and zoning ordinances) restrcting or regulating or profibiting the
occupancy, uss or snjoyment of the land, or reguiating the character, dimenslons or location of any Improvement now or hereafter sracisd on tha land, or
prohibiting a saparation in ownership or 2 changs In the dimenslons or area of the land or any parcal of which tha land Is or was a pant.

‘The effect of any violation of the matters excluded under (a), (b} or {¢) abova, unless notlce of a defact, len of sncbmbrancs resuiting from a viclation has been
recorded at Date of Poliy In thoss racords In which under stats statutes deads, morigages, lls pandans, flens or other titls encumbrances must ba recorded In
ordar to Impar constructive notlce to purchasers of the Iand for valus and withow! knowlsdgs; provided, howover, that without Imitation, such records shall not
be construad to Include records n any of the offices of faderal, state or focal snvironmental protoction, zoning, bullding, health or public safety authorities.

Rlghts o eminent domaln unless notice of the exerclse of such rights appears In the public records at Data of Pollcy.

Defacts, flens, sncumbrancss, sdverse clalms, or other matters {a) created, sulferad, assumed or agreed to by the Insurad clalmant; (b) not known to the
Company and not shown by the public records but known to the Insurad claimant elther at Data of Policy arat ths date such claimant acquirad an estate or interest
Insursd by this polley or acqulred the Insurad mortgage and not disclosed Inwrlting by the Insured clalmant to tha Company prior {o the date such Insured clalmant
became an Insurad harsundsr; (c) rasulting In no lass or damage o the Insured claimant; {d) attaching or craated subsequent fo Date of Pollcy (excapt to the extent
Insurancs Is afforded hereln as to any statutory llan for labor or materlal or to the extent Insurance Is afiorded hareln as to assessments for strest Improvemants

under construction or compleled at Data of Polloy; or (s) resulting In loss or damage which would not havs been sustained If the Insured claimant had paid value
for the estate or interest insurad by thl; pollcy. The provisions of this sub-paragraph (s} shall nat apply It this policy Is Issusd o the owner of the indebtedness

secured by the Insursd mortgage.

4, Unenforcaabllity of the llen of the Insured mostgags becauss of fallure of the Insured at Dats of Pallcy or of any subsequant owner of the indebtedness to comply
with applicabls **dolng business™ laws of the state In which the land Is situated,

CONDITIONS AND STIPULATIONS

1. DEFINITION OF TERMS

The followlng terms when used In this policy mean;

{a) “'Insured™: the Insured named In Scheduls A, and, subject to any
rights or dsfenses the Company may have had agalnst the named Insured,
inose who succeed to the Interest of such Insured by operation of law as
distinguished from purchase Including, but not limited 1o, heks, distd-
butess, devisess, suivivors, parsonal rspresentatives, next of Kn, or
corporats or fiduclary successors, The term “Insured™ afso Includes {i) the
ownar of the Indebtadnsss secured by the Insured mortgags and each
suocessor In ownershlp of such Indebledness {reserving, however, all
rlghls and dsfansas as to any such successor who acquires the Indebtad-
ness by oporation of law as described In tha first sentence of this subpara-
graph (a) thal the Company would have had spainst the succassors
transferor), and further Includes (il) any governmental agency or Instru-
mentality Which Is an Insurer or guarantor under an Insurancs contract or
guaranly Insuring or guarantselng sald Indsbtedness, or any part thersof,
whether namad as an Insured hereln or not, and (I} the parties deslynated
In paragraph 2(a) of these Conditlons and Stipulations,

b) "Insurad clalmant*'; an Insured clalming 1oss or damags hersunder.

c) "knowledge'; actual knowlsdge, “not construclive knowledgs or

notlm‘aj which may be Impuled to an Insured by reason of any public
records.
(d) "iand": the land described, specliloally or by refersncs in Scheduls
A, snd Improvemeants affixed thersto which by law constituts real proparty:
providsd, howsver, the tsrm “land” does not Includs any property beyond
the lines of the arsa specifically describsd or referred to In Scheduls A, nor
any dpht, Wle, Interssl, estate or sasement In abutting strests, roads,
avenues, ‘alleys, lanes, ways or watesways, but nothing hereln shall modliy
or limit the extent to which a ripht of access to and from ths land Is Insured
by this pollcy. o

{e) “morigage™: morigage, desd of trusl, trust desd, or other sscurlly
Instrument,

(f) "public records™ those records which by law Impart constructive
notlcs of matters relating to sald land. :

2, (1) CGONTINUATION OF INSURANCE AFTER ACQUISITION OF TITLE
if a mortgage Is reforrad to In Schedule A as the Insured morigage, this
pollcy shall contlnus In forcs as of Data of Polley In favor of an Inswred who
acqulres all or any part of the estate or Inferast In the land desoribed In
Scheduls A by foreclosure, trustee's sals, conveyanca In lleu of foraciosurs,
" or other lagal manner which discharges tha llen of the Insured mortgags,
and If tha Insured 18 a corporation, s transteras of the estals or Interest so
acqulrad, provided the transferee Is the parsat or wholly owned subsidiary
of e Insured; and In favor of any governmental agency or instrumentality
which acqulres 2ll o any part of the estato or Interest pursuznt 1o a contract
of insurancs or guaranty insuring or guarantesing the Indabledness
soured by the Insured mortgage; provided that the amount of Insurance
hereunder afler such acquisition, excluslve of costs, atornays' fess and
expenses which the Company may become obfigated to pay, shali not
excesd the least of: {l) the amount of Insurance stated In Scheduls A; (I}
the amount of the unpald principal of the Indsbisdness as dafined In
paragraph 8 hereof, plus Intarest therson, expsnses of forsclosure and
amounts advanced to protect ths ilen of he Insured mortgage and sscured
by sald Insured mortpage &t the lims of acquisition of such astate or Interest
In the land; or (I} the amount pald by any governmental agency or
Instrumentality, If such agency or Instrumentality Is the Insured clalmant, In
the acquisition of such estate or Interest In satlslaction of Its Insurance
contract or guaranty,

{Condltlons and Stipulations Gontinued and Gancluded on Last Paga of this Polloy)

(b} TI'IFLUN“RUAT‘OR OF INSURANCE AFTER CONVEYANCE OF

E

Tha coverage of this polley shall continue Tn force as of Date of Pollcy,
In favor of an Insured so long as such insured retalns an estals or Interest in
the land, or holds an Indsbtedness sscured by a puschase monsy mon-
gags given by a purchassr from such Insured, or so long as such insured
shall have lablllty by reason of covenanls of warranly mads by such
Insured In any transfer or conveyance of such estate or interesl; provided,
howevsr, this pollcy shall not continue In force In lavor of any purchaser
from such Insured ol slther sald estate or interest or the Indsbtedness
securad by a purchase maney mortgage given to such Insured.

3. DEFENSE AND PROSECUTION OF ACTIONS — NOTICE OF CLAIM

T0 BE GIVEN BY AN {NSURED CLAIMANT

(33 The Company, at s own cost and without undue delay, shall
provide for the defense of an Insured In all Itigation consisting of aclions or
praceadings commenced agalnst such Insured, or defenses, restralning
orders or Injunctions Interposed agalnst a foraclosbse of the Insured mort-
page or a defense Interposed against an Insured [n an action io enforce @
contract for a sale of the Indebledness secured by the Insured morigage,
or 2 sale of the estate or Interest in sald land, to the axtent thal such Iitlgation
Js founded upon an alleged defect, lien, encumbrance, or other matter
Insured against by this policy,

{b) Tha Insured shall notlly the Company promplly in wrlilng () In case
any actlon or procseding Is begun or defense or restraining order or Injunc-
tlon Is Interppsed as set forlh in (a) above, (I} In case knowledge shall
come to an Insured hersunder of any clalm of fitle or interest which Is
adverse to the litle to the estats or Interest or the lisn of the Wsured
morigage, as insured, and which might cause loss or damage for which
the Company may be liable by virtue of this policy, or (I} if tille to the eslate”
or interest or the lien of the insured morigage, as Insured, Is rejected as
unmarketable, [t such prompt notics shall not be given to the Company
then as lo such Insured all Uabifity of the Company shall csase and
tarminate in regard to the matter or matters for which-such prompt notlce s
required; provided, howsver, thal failure to notily shall In no cass prejudice
the righls of any such insured under this policy unless the Company shall
be prejudiced by such fallure and then only ta the extent of such prejudics.

(c) The Company shell have the right at Its own cosl to Institule and
without undue delay prosacuts any aetion or proceeding or 1o do any other
act which in its opinlon may be necessary or desirable to establish the fitle
to the estate or Intersst or the llen of the Insured mortgage, s insured, ang
the Company may lake any appsopriate action under lhe temms of this
policy, whethar or not it shall be liable thereunder, and shall not thereby
concede Hablilty or walve any provision of this pollcy.

(d) Whenevar ths Company shall have brought any action or inter
pused a defense as required or permitted by the provisions of this poficy.
the Campany may pursue any such litigation to final determination by &
court of competent jurisdiclion and expressly reserves the nghl. In s soi
discration, to appeal from any adverse judoment or order.

(e} In all cases where ihis policy permits or requires th: Compzay to
prosscute or provide lor the defenss of any action or procesding, o
Insured herevnder shall secure to the Company the right to S0 prossouts o
provide defense in such action or proceeding, and ab appeals therein, and
pormit the Gompany lo use, at its option, the name of such Insured for such
purpose. Whenever reguested by the Company, such Insured shall give the
Company all reasonable ald in any such action or procsading, In efferting
sottlement, securlng evidencs, obtaining witnessess, or prosecuting or
defending such action or procssding, and the Company shall relmburse
such Insured for any sxpense so incurred.
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A. AGENT I.D. NO.: 3195 '~ F. SAFEGO CONTROL NO.OP 600039
B G. SIMUL. WITH NO.: -

C. PREVIOUS LIAB.: $_ « H. PRIOR CONTROL NO.. ___ -
D.
E. PRICING CODE:___1010 REMARKS:
SPEC. DR/CR $ s s
CODE CODE CODE

THIS INFORMATION 1S NOT A PART OF THE POLICY

Agent Order/ FileNo. 59-8646T Premium: $395.50
Amount of Insurance: $ 80, 900.00 Date of Policy: May 28, 1986

1. Name of Insured:

JACK A. BUELL and ELEANOR L. BUELL, husband and wife

2. The estate or interest in the land described herein and which is covered by this policy is

A fee simple estate

w

The estate or interest referred to herein is at Date of Policy vested in:

CLARENCE SHEPHERD and MARIE SHEPHERD, husband and wife

4. The land referred to in this policy is described as follows:

Situate in the County of Benewah, State of Idaho, to-wit:

Lots 68, 69 and 70, Shadowy St. Joe Lagoon, First Addition ,- 88
recorded in Benewah County records :

SCHEDULE A (Owners - Purchasers - Lessee) . -

ALTA Singie Form Polley - 1970
SAFECO Stock No. IDP-0302A (7-84) @ 1%&!1:&%%&




OP 600039
SCHEDULE B-PART A

(Standard Exceptions)

This policy doss notinsure against loss or damage by reason of the foliowing:

A. Taxes or special assessments which are not shown as existing liens by the public records; taxes not
yet payable. .

B. Any facts, rights, interests or claims which are not shown by the public records but which could be
ascertained by an inspection of said land or by maklng inquiry. of persons in possession thereoi.

C. Easements, claims of easements or encumbrances which are not shown by the public records.

D. Discrepancles, conflicts in boundary lines, shortage in area, encroachments or any other facts WhICh
a correct survey would disclose, and which are not shown by the public records.

E. Unpatented minings claims; reservations or exceptions in patenis or in acts authorizing the issuance
thereof; water rights, claims, or litle to water.

F. Anylien, orrightto alien, for services, labor or material heretofore or hereafter furnished, imposed by
law and not shown by the public records.

SCHEDULE B - PART A, (Standard)
ALTA Single Form Policy - 1970 with ALTA Endorsement - Form 1 coverage
SAFECO Stock No. ID*304 A {4-83) SAFECO

IQmhArhiln B anntnsind s nmvl aanas af thee saabisa)



Page 5 Policy No. OP 600039
SCHEDULE B -PART B

(Special Exceptions)

1. Property taxes, including any assessments collected with
taxes, levied for the year 1986, which are a lien due and payable
on or before December 20, of said year.

2.Covenants, conditions and restrictions as set forth in the
document

Recorded: December 23, 1983 in Book -154 at page 5858
as instrument #161546, Benewah County records.

2. A land coatract by and between the parties named below

Dated: April 30, 1986

Vendor: Clarence Shepherd and Marie Shepherd, husband
and wife :

Vendee: Jack A. Buell and Eleanor L. Buell, husband
and wife

Recorded: May 22, 1986 as instrument #171172, Benewah

County records

3. Any claim arising from a difference in the mean high water
level of the St. Joe River and the meander line.

4. Easements for roads and utilities presently in view, whether
or not of record.

""END SCHEDULE B"

Tﬁis Policy is not Valid without Schedule B, Part A

SCHEDULE B - PART B, (Special) .
ALTA Single Form Policy - 1970 with ALTA Endorsement - Form 1 coverage
SAFECO Stock No. 1D-304B (4-83) SAFECD



GONDITIONS AND STIPULATIONS (Gontinued and Concludad From Reversg Side of Polfcy Face)

4. NOTICE OF LOBS — LIMITATION OF ACTION

In additlon to the notics raquired under paragraph 3(b) of thess Gondl
tions and sé]tl?ulatlons, a statoment in willing of any loss or damags, for
which I Is clalmed ths Company Is llabla undsr this pollcy, shall ba fumished
fo the Company within 90 days after such loss or damegs shall have been
determinsd dnd no Jight of actlon shall accrus to an Insored clalmant untl
30 days after such statement shall have been furnished. Faliurs to furnish
such statsment of loss or damage shall tarminate any labillty of ths
Company under this policy as to such loss or damags,

‘5. OPTIONS YO PAY OR OTHERWISE SETTLE CLAIMS

The Company shall have the option to pay or otharwlse satils for or In
the name of an Insured clalmant any clalm Insurad agalnst or to terminate
all llability and obilgations of ths Company hsreundsr by paylng or tender-
ing payment of the amount of Insurance undsr fhls policy togsther with any
costs, attornsys' faes end expensss Incurrad Up to the tims of such pay-
ment or tender of paymant, by the Insured clalmant end authorized by ths
Company. In case {oss or damage Is clalmed under this policy by the owner
of {h» Indsbtgdness seoured by the Insured morigaga the Company shall
have ths further opllon to purchass such Indsbtadness for the amount
owing therson topether with all costs, attorneys’ fees and expenses which
the Company Is obligatsd hereunder to pay. If the Company offers to
purchase sald Indebtednass as hersln provided, the ocwner of such Indabt-
ednass shall transfor and assign sald Indebtodness and s mortgage and
any collateral securing the same to the Company upon payment thersfor as
herein provided.

6. DETERMINATION AND PAYHMENY DF LOSS

ﬁa) The Hablity of the Company under this policy shall In no cass sxcesd
the laast of: (f) the actual loss of the Insursd clalmant; or (I} the amount of
Insurance stated In Schadule A, or, if applicabls, the amount of Insurance
es delined |n paragraph 2(a) heraof: or (i} If this policy Insures the owner o
the Indebtednass secursd by the insursd mortgags, the amount of ths
Indebtedness secured by the Insured morigege as daterminad under para-
graph 8 hersof, at the Ums the loss or damage Insured agalnst hereunder
oceurs, topether with Intersst thareon.

{b) The Company will pay, In addilion to any loss insured agalnst by this
policy, all costs Impossd spon an insured In Migatlon carrled on by the
Company for such Insured, and all costs, altorneys’ fees and expsnses In
litigation carriad on by such Insured with the writan authorization of the
Company,

(c} When liabifity has Besn dsfinitely flxed in accordance with the condl-
tions of this polley, the loss or damaga shall be payable within 30 days
thereatter,

7. LIMITATICN OF LIABILITY .

No clalm shall arfss or bs malntalnable under this pollcy (a) i the
Company, after having recalved notlcs of an alleged deect, llen or sncum-
brance Kmurad agalnst hersunder, by Iifigatlon or otherwiss, removes such
dslect, llen or encumbrance or estabilshes the titls, or the lian of the Insured
martgage, as Insured, withln = reasonabls Ums sfter raceipt of Such notice;
{b} In tha event of Htigation. until thers has bean a final determination by a
court of compstent jurlsdiction, and disposition of all appeals thersfrom,
adverse to the fitie or to the flen of the Insured morigage, as Insured, as
provided In paragraph 3 harsof; or {c) for Bablllty voluntarlly assumed by an
Insured in settling any claim or suil without prior written consant of the
Cormpany.

8. REDUGTION OF LIABILITY
(a) All payments under this policy, except paymenis mads for costs,
attomeys’ feas and expanses, shalf ratucs the amount of the surance pro
tanto; provided, however, If the owner of the Indeblsdness secursd by the
Insured mortgage Is an Insurad hersunder, then such paymenis, prior to the
. acquisition of title to sald estats or interest as provided in paragraph 2(a) of
thess Condltions and Stipulations, shall not reduce pro tanto ths amount of
the Insurance afforded hersundsr as to any such Insurad, axcept fo the
extent that such payments reduca the smount of the Indebisdness sscured
by such mortgags. !
d Paymant glnufull‘by any person or voluntary satisfaction or raleass of the
Insufed mortgage shall tsrminats all Nabllity of the Company to an Insured
owner 6f the Indebladness secured by the Insured mortgags, gxcept as
provided Ia paragraph 2{a} hereof,

{b) The liabllity of the Gompany shal ot ba Increased by additional
principal Indsbtedness created subssquent to Dats of Policy, sxcept zs to
amounts advanced to profect the Hlen of the insured morigage and secured
thareby,

No payment shall be meds without producing thls polloy for andorse-
ment of such payment unless the policy be lost or dastroyed, In which case
proof of such loss or destruction shall be furnishsd to the salisfaction of the
Company. -

SAFECO Stock No. IDP-0204 {Rav. 4-85)

8. LIABILITY- NONCUMULATIVE

ItIs exprassly undersiood that the amount of Insurancs under this policy,
as to the Insured owner of the estate or Interest covered by this policy, shall
be reduced by any amount the Gompany may pay under any policy Insuring
oltier (a) & morigage shawn or referred to In Scheduls B harsof which is a
flan on the estate or Interast coversd by this policy, or (8) a mortgage
hereafter exscutsd by an Insured which Is a charge or lien on the estats or
Interest described or raferred to In Schedule A; and the amount so paid
shall be desmad a paymsnt under this policy, The Gompany shall havs the
aptlon to apply to the paymont of any such morgages any amount that
otherwise would be payabla hsrsunder to the Insured owner of the estate of
Interest covered by this policy and the amount so paid shall be deemed a
payment undsr this policy to sald Insured owner.

The provislons of thls paragraph 8 shall nat 2pply o an owner of the
Indebledness secured by the Insured mortgage, unless such Insurad
acquires titis 1o sald estats or Intsrest In salisfactlon of sald Indebtedness or
any part thersol, and then only g5 to payments under any polley Insuring
any mortgage thereafler exacutsd by svch Insurad and which Is a charge or
ller on the estate or lerest descibed In Schaduls A
10, APPORTIONBENT

If the land described In Schedule A consists of Wo or mora parcels
which are not used as a single slte, and a Joss I5 established affecting ane or
more of sald parcals but not all, the loss shall bs compuled and seitied on a
pro rala basts as If the amount of Insuranca under this policy was divideg
pro rata as to the value on Dats of Pollcy of each separate parcsl to s
whols, exclusive of any Improvements made subsequent to Dals of -Policy,
uniess a Hlability or value has otherwisa bean agreed upon as o each such
parca! by the Company and the Insured st the time of the lssuance of this
pollcx and shown by an express statement hereln or by an endorsement
attached hereto, The provislons of this paragraph shall not apply it this
pollcy Is Issued to the owner of the Indebledness secured by the Insursq
mortgage.

11, SUBROGATION UPON PAYMENT DR SETTLEMENT

Whenever the Company shall havs settled a clalm under thls policy, gt
right of subrogation shall vest In ths Company unaffected by any acl of the
Insurad clalmant, except that the owner of the Indebtedness secured by the
insured mortgage may release or substiute the parsonal lablfity of any
debtor or guarantor, or extend or otharwlse madly the terms of payment, or
roleass 2 portlon of the estate or Intarost from the lien of the insured
mortgags, or release any collateral securlly for the Indeblednsss, provided
such act oocurs prior to recaipt by the insurad of notice of any clalm of iitia or
Intorest adverse 1o the titls to ths estatg or Interest or the priority of the fign
of the Insured mortgags and does not result In any foss of priorty of the fisn
of the lnsured morgags, The Company shall be subrogaled o and be
entifled to all rights and remedies which such Insured claimant would have
had agalnst any person or proparty in respact to such claim had this polley
not besn Issusd, and if requested by the Company, such Inswred clalmant
shall transfer to ths Company all sights and remedles agalnst any person or
propesty necessary In order to perfact such rlght of subrogallon and shali
permit the Gompany to use the name of such tosured clalmant in any
transactlon or Nitlgation Invelving such rights or remedlss, If the payment
doss not cover the loss of such insured claimant, the Company shall be
subropated to such rights and remedies In the proporiion which safd pay-
ment bears to the amount of safd loss, but such subrogation shall be insub-
ordination fo the Insured montgags, if loss of priority should result from any
act of such Insured clalmant, such act shall not vold thls polfey, but the
Gompany, In that evant, shall ba raguirad {0 pay only that part of any losses
Insured agalnst hereunder which shall exceed the amount, if any, lost to the
Gompany by reason of ths Impalrmant of ihs rloht of subrogation,

12, LIABILITY LIMITED TO THIS POLICY -
This Instrument togather with all endorsements and other Instruments,

If any, atlached hersto by the Company Is the enflre policy and contract
betwaen the Insured and the Company,

Any clalm of loss or damags, whether or not based on negligence, and
which arlses out of the status of tha llen of ths Insured morigage or of the
tle to the estate or Interest covered hereby or any actlon asserling such
ﬁi?!m, “shall be resirloted fo the ‘provisions and condilons and stipulations of

s policy,

No amendment of or sndorsement to this policy can ba made except b

grsggg gg(i%sgxti i;greusn ortaanachad he'rato signed by elther the Presl%ent}:
ENK, N6 Sacratary, an Asslstant Sscret , of valld

or authorlzed signatory of the cgnpany. i e offat
13. NOTICES, WHERE SENT )

All notices requlred to bs glvan to ths Company and any staternent In
wiiling required to be furnished the Company shall be addresses to it at the
ofles which Issued this polley or to:

SAFECO Titfs Iisurance Company Of Idaho
Home Difice Lagal Dspartment

300 North Sixth Sirast

Bolss, Idaho 83701
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~ CLAIMANT(S) BUELLS’ AMENDED RESPONSE TO

~ OBIE S FIRST REQUESTS FOR DISCOVERY

Exhibit C



City of St. Maries : ] éccolunztA rgémber e 452 SHEP é;gpg g.:g
f|Service Address;, 4 . D

sstomg%gg je Avenue || BatvceAdessr, 4, RDROAD
(208) 245-2577 Current Charges: 59.00
Past Due Charges: 0.00

Amount Due by 04/15/2016: 59.00

] "Check here if you have had a mailing address change
and indicate this change on the back of the stub.

JACK BUELL
318 HIGHLAND AVENUE
ST. MARTIES ID 83861

) Amount Enclosed:
ll Please detach and submit with payment. Thanks} : ] ll )

Account Number: 14170.0-00

Service Address: 1452 SHEPHERD ROAD BUELL, JACK

Last Payment: 59.00 - 03/14/2016 318 HIGHLAND AVENURE

Billing Date: : 03/31/2016 ST. MARIES ID 83861

Current Reading: / / 0 Important Messages
Previous Reading: /7 0 PLEASE SLOW DOWN IN SCHOOL ZONES AND PARK AREAS,
Usage: NONE

Service Current Past-Due Balance

WATER 32.00 0.00 32.00

COUNTY SEWER 27.00 0.00 27.00

Totals: 598.00 0.00 59.00

DUE DATE 04/15/2016

THANK YOU FOR YOUR PREVIOUS PAYMENT

USAGE HISTORY IN GALLONS

MAR APR MAY JUN JUL AUG SEP 0CT NOV DEC JAN FEB MAR
2015 2015 2015 2015 2015 2015 2015 2015 2015 2015 2016 2016 2016

Ci§y of St. Maries
08) 245-2577
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Kinzo Mihara

From: Kinzo Mihara

Sent: Tuesday, April 05, 2016 2:11 PM

To: nms@moffatt.com; 'Sarah McCormack' (SAM@moffatt.com)
Cc: Howard Funke; Dylan Hedden

Subject: CSRBA; Subcase Nos. 91-7102 and 91-7173

Norm and Sarah ~
Please let this email memorialize a VM | just left on Norm’s machine.

The Tribe is interested in taking the deposition of Steve and Deanne Hawks in the above-noted subcase numbers. To
that end, I was cailing to check on your clients’ and your availability to do so.

We would like to schedule the deposition during the latter part of April or the early part of May in order to be able to
get the transcript back in time for the motion for summary judgment deadline.

Please give me a call at your earliest convenience so we can schedule a mutually-available date and time to do so.
Thanks and regards,
Kinzo

Kinzo H. Mihara

Attorney at Law

Howard Funke & Associates, P.C.
424 Sherman Ave., Ste. 308

P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
P (208) 667-5486

F (208) 667-4695
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Kinzo Mihara

_ — LS
From: Sarah McCormack <SAM@moffatt.com>
Sent: Thursday, April 07, 2016 1:36 PM
To: Kinzo Mihara
Cc: Howard Funke; Dylan Hedden; Norm Semanko
Subject: RE: CSRBA; Subcase Nos. 91-7102 and 91-7173 [MT-C.FID677279]
Kinzo,

I spoke with Norm this afternoon and he wanted me to let you know that he and the Hawks are available for depositions
on the morning of Monday, May 2 in St. Maries. Please let us know if that works for you.

Thank you,
Sarah

SARAH A. MCCORMACK
Attorney

Direct 208 385 5474
B Main 208 345 2000
Fax 208 385 5384
SAM@moffatt.com

hitp://www.moffatt.co
m

Mailing Address: Physical Address:
P.O. Box 829 101 S. Capitol Blvd., 10th Floor
Boise, 1D 83701-0829 Boise, ID 83702-7710

From: Kinzo Mihara [mailto:kmihara@indian-law.org]
Sent: Tuesday, April 05, 2016 3:11 PM

To: Norm Semanko; Sarah McCormack

Cc: Howard Funke; Dylan Hedden

Subject: CSRBA; Subcase Nos. 91-7102 and 91-7173

Norm and Sarah -
Please let this email memorialize a VM | just left on Norm’s machine.

The Tribe is interested in taking the deposition of Steve and Deanne Hawks in the above-noted subcase
numbers. To that end, | was calling to check on your clients’ and your availability to do so.

We would like to schedule the deposition during the latter part of April or the early part of May in order to be
able to get the transcript back in time for the motion for summary judgment deadline.

Please give me a call at your earliest convenience so we can schedule a mutually-available date and time to do
0.

Thanks and regards,






Kinzo

Kinzo H. Mihara

Attorney at Law

Howard Funke & Associates, P.C.
424 Sherman Ave,, Ste. 308

P.0. Box 969

Coeur d’Alene, Idaho 83816-0969
P (208) 667-5486

F (208) 667-4695

NOTICE: This e-mail, including altachments, constitutes a confidential attormey-client or other confidential communication. It is not intended for fransmission lo, or
receipt by, eny unauthorized persons. If you have received lhis communication in error, do nol read it. Please delele it from your system without copying it, and
nolify the sender by reply e-mail or by cafling (208) 345-2000, so that our address record can be correcled. Thank you.

NOTICE: To comply with certain U.S. Treasury regulations, we inform you thal, unless expressly stated otherwise, any U.S. federal tax advice contained in this e-
mall, including attachments, is not intended or written to be used, and cannot be used, by any person for the purpose of avoiding any penalties that may be
imposed by the Internal Revenue Senvice.
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Kinzo Mihara

e m
From: Norm Semanko <nms@moffatt.com>
Sent: Friday, April 22, 2016 10:13 AM
To: Howard Funke
Cc: Dylan Hedden; Kinzo Mihara; Sarah McCormack
Subject: Subcase Nos. 91-7102 and 91-7173: Request to Reschedule Hearings on Motion to

Compel and Motion to Determine Sufficiency of Objections and Deem Certain Matters
Admitted [MT-C.FID677279]

Mr. Funke,

We have received your Notice of Hearing for Motion to Compel and Notice of Hearing for Motion to Determine
Sufficiency of Objections and Deem Certain Matters Admitted. As you know, the hearings are set for May 4. Asl
informed Kinzo Mihara earlier this morning, and we have also informed the Court, I am not available on May 4. We have
taken the liberty of inquiring with the Court and have been advised that an alternate hearing time is available at 9:00
PT/10:00 MT on May 11. Assuming that you are available, if you would be so kind as to file an Amended Notice of
Hearing resetting the hearing from May 4 to May 11, I would greatly appreciate it.

Thank you.

Norman M. Semanko
Moffatt Thomas

NGTICE: This e-mail, Including attachments, constitutes a confiderdial altomey-client or other confidential communication, it is not intended for transmission to. or
receipt by, any unauthorized persons. If you have received this communication in ermor, do not read it. Please delets it from your system without copying i, and
notify the sender by reply e-mall or by calling (208} 345-2000, so thal our address record can be comected. Thank You.

NOTIGE: To comply with cerain U8, Treasury regulations, we inform you that, uniess expressly stated otherwise, any U.8. federal fax advice contained in this e-
mail, Including attachments, is notintended or written to be used, and cannot be used, by any person for the purpose of avoiding any penalties that may be
imposed by the Internal Revenug Service.
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Certificate of Service

I hereby certify that on the [Q‘H\ day of April, 2016, a copy of the foregoing
Objector's Second Requests for Discovery to Claimant(s) was served on the following counsel of
record and other entities via the method indicated below:

Norman Semanko

Moffatt, Thomas, Barrett, Rock & Fields, Chtd. [ ] First Class Mail, Postage Prepaid
P.O. Box 829 X Facsimile @ (208) 385-5384
Boise, Idaho 83701-0829 [ ] Hand-delivery

Counsel for Claimant(s) and Respondent NIWRA members

Clive Strong

Steven Strack [ First Class Mail, Postage Prepaid
Office of the Attorney General [ ] Facsimile @ (208) 334-4143
State of Idaho [ ] Hand-delivery

P.O. Box 83720
Boise, Idaho 83720-0010

Counsel for Respondent State of Idaho

U.S. Department of Justice

Environment & Nat’] Resources X First Class Mail, Postage Prepaid
550 W. Fort St., MSC 033 [ ]Facsimile @ (303) 844-1350
Boise, Idaho 83724 [ ]Hand-delivery

Idaho Department of Water Resources [')q First Class Mail, Postage Prepaid
P.O. Box 83720 [ ] Facsimile @ (208) 287-6700
Boise, Idaho 83720-0098 » [ ]Hand-delivery

{
A é Oz \ N\ ﬁﬂéﬁgdgh
By: Marcella J. Harrison

OBJECTOR’S SECOND REQUESTS
FOR DISCOVERY TO CLAIMANT(S) - 15






APR-12-2016(TUE) 15:56  FAX ‘ (FAX) 208 667 4695 P. 001

Transaction Report

Send
Transaction{s) completed

TX Date/Tinme Destination Duration P.§ Result Mode
758 APR-12 15:43 12083855384--1919 0"13" 10" 033 0k Normal

Howarp A. Funke & ASSOCIATES
ATTORNEYS ATLAW
424 SHERMAN AVENUE 110, BOX 9689
COELIR IYALENE, IDAHO HK16-0969
TBLBMIOND: (208)667-5486
Fax: (20R) 6674193

Norm Semanko
'208-385-5384

33
Howard Funke

In Re CSRBA, Casc No. 49576, Subcase Nos. 91-7102 and 91:7173
Attached pleasc find Objector's Sccond Request for Discovery to
Claimants and Notice of Service of Objector's Second Request for
Discovery to Claimants,

If you have any questions, please contact our officc

Ok Ok K TMPORTANT MESSAGE * % % # *

The information contained in this Facsimile message is attorney privileged and conlidential information intended only for the wie of the

individuul numed ubove. If the reader of this message is not the intended recipient, or the employee or agent responsible to deliver it 1o the

intended recipient, you ure herehy notificd that uny dissemination, distribution or copying of this communication is strictly prohibited. If'you

have received this communieation in ervor, please immediately notify us by 1elephone, snd return the original message to us at the above address
" via the U.S. Postal Service. Thank you.













Kinzo Mihara

From: Alicia Dahlem <alicia@naegeliusa.com>

Sent: Thursday, May 05, 2016 12:18 PM

To: Kinzo Mihara

Subject: RE: CSRBA / DEANNE HAWKS AND STEVE HAWKS / TAKEN MONDAY, MAY 2, 2016/

NDT FILE #21391-1

Good afternoon Mr. Mihara,

The soonest we are able to get the final transcripts of Deanne Hawks and Steve Hawks to your office is Monday, May 9,
2016. Per our conversation just now, NAEGELI Deposition and Trial will proceed with the standard turnaround request
of 7-10 business days initially requested on the date these depositions were taken.

Yours in service,

Alicia J. Dahlem | Manager
NAEGELI Deposition and Trial
Alicia@NaegeliUSA.com <mailto:Alicia@NaegeliUSA.com> | NaegeliUSA.com <http://www.naegeliusa.com/>

COEUR D'ALENE (208) 667-1163 | NATIONAL (800) 528-3335

CONFIDENTIALITY NOTICE:

This electronic mail message and any attachments are confidential and intended only for the addressee. If you are not
the intended recipient or believe you have received this message in error, please notify the sender immediately by email
reply or telephone. Any disclosure, copying, further distribution or any action taken in reliance upon this transmission
without the express permission of the sender is strictly prohibited.
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Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve Hawks and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In re CSRBA
Subcase Nos. 91-7102
Case No. 49576
NOTICE OF SERVICE OF
CLAIMANTS STEVE HAWKS AND
DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'S FIRST
REQUESTS FOR DISCOVERY WITH
CLAIMANT VERIFICATION

Steve Hawks and Deanne Hawks,
Claimants,
vs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

NOTICE OF SERVICE - 1 Cllenc4147670,1

Sy Zudec 3. 7@003/,061-8:?‘.&‘“ ] :"
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NOTICE 1S HEREBY GIVEN that on the 3rd day of April, 2016, the original of
CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED RESPONSES TO
OBJECTOR’S FIRST REQUESTS FOR DISCOVERY WITH CLAIMANT
VERIFICATION and a copy of the NOTICE OF SERVICE were served by the method

indicated below and addressed to the following at the address shown below;

Howard A. Funke &0 U.S. Mail, Postage Prepaid
Kinzo H. Mihara ( ) Hand Delivered

Dylan Hedden-Nicely ( ) Ovemnight Mail

HowaRD FUNKE & ASSOCIATES, P.C. ()() Facsimile

424 Sherman Avenue, Suite 308

P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

and true copies of the CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY
WITH CLAIMANT VERIFICATION and NOTICE OF SERVICE were served by the

method indicated below and addressed to the following:

Chief, Natural Resources Division () U.S. Mail, Postage Prepaid
OFFICE OF THE ATTORNEY (GENERAL ) Hand Delivered

STATE OF IDAHO ( ) Overnight Mail

P.O. Box 83720 ' &) Facsimile

Boise, ID 83720-0010

NOTICE OF SERVICE -2 Cliont:4147870.1
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Director (0 U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered
P.O. Box 83720 ( ) Overnight Mail
Boise, ID 83720-0098 €4 Facsimile

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

Bygﬂ M2 for Normom Senisats

Norman M. Semanko — Of the Firm
Attomeys for Claimants Steve Hawks
and Deanne Hawks

NOTICE OF SERVICE - 3 Client4147670.1
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Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, Rock &
FIBLDS, CHARTERED

101 S. Capito] Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001 '

Attomeys for Claimants Steve and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA
Subcase No. 91-7102

CLAIMANTS STEVE AND DEANNE
HAWKS’ AMENDED RESPONSES TO
OBJECTOR’S FIRST REQUESTS FOR
DISCOVERY .

Case No. 49576

Steve and Deanne Hawks,
Claimants,
Vvs.

Coeur d’Alepe Tribe, a federally-recognized
Indian tribe,

Objector.

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED :
RESPONSES TO OBJECTOR'S FIRST REQUESTS FOR DISCOVERY - 1'  cuoptasoooss.s g
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COME NOW Claimants Steve and Deanne Hawks, by and through undersigned
counsel of record, and provide amended responses to Objector’s First Requests for Discovery,
which replace in total Claimants’ previous Responses to Objector’s First Requests for Discovery,
dated March 7, 2016, as follows:

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO, 1 ; Objection is made to

Request for Admission No. 1 on the grounds that the term “exterior boundaries of the Coeur
d’Alene Indian Reservation™ is vagpe. Responding Claimants also object to this Request for '
Admission No. 1 because it seeks g legal conclusion or opinion regarding who owns “the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving these objections,
Claimants admit that in United States v. Idaho, 95 F, Supp. 2d 1094, 1117 (1998), the court
stated the following: “[tlitle is quieted in favor of the United States, as trustee, and the Coeur
d’Alene Tribe of Idaho, as the beneficially interested party of the trusteeship, to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River lying within the current boundaries of the
Coeur d’ Alene Indian Rcsc;vation.” However, Claimants deny that the United States and the
Coeur d’Alene Tribe own any submerged bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMIS SION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d°Alene Tribe, as the beneficially interested party of the

CLAIMANTS STEVE AND DEANNE HAWKS® AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY -2 Cllent:4108085,1

P. 007
#007/069
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trosteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St, Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it seeks a legal conclusion or opinion regarding
who owns “the bed and banks of the Coeur d’Alene Lake and the St, Joe River within the current
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving this objection,
Claimants admit that in Unized States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following; “[t]he United States, as trustee, and the Coeur d’Alene Tribe of Idaho, as
the beneficially interested party of the trusteeship, are entitled to the exclusive use, occupancy
and right to the quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe
River lying within the current boundariés of the Coeur d’Alene Indian Reservation.” However,
Claimants deny that the United States and the Coeur d’Alene Tribe are entitled to the exclusive
use, occupancy, and right to the quiet enjoyment of the bed and banks at Claimants point of
diversion.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is

permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundarieé of the
Coeur d’Alene Indian Reservation.

RESPONSE TQ REQUEST FOR ADMISSION NO. 3: Objection is made to this

Request for Admission No. 3 because it seeks a legal conclusion or opinion regarding the State
of Idaho’s right, title or interest “in or to the bed and banks of the Coeur d’Alene Lake and the

St. Joe River within the current boundaries of the Coeur d’Alene Indian Reservation,” Without

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -3 Cllent:4108005.1
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waiving this objection, Claimants admit that in United States v, Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he State of Idaho is permanently enjoined from
asserting any right, title or otherwise interest in or to the bed and banks of the Coeur d’Alene
Lake and the St. Joe River lying within the current boundaries of the Coeur d’Alene Indjan
Reservation,” However, Claimants deny that the State of Idaho is pernianently enjoined from
asserting a right, title or interest in or to the bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d* Alene Tribe
has the inherent right to exclude non-members of the Coeur d”Alene Tribe from tribally owned
lands within the Coeur d’ Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO, 4: Objection is made to

Request for Admission No. 4 on the grounds that the terms “inherent right,” “non-members,” and
“tribally owned lands within the Coeur d’Alene Reservation™ are vague and that this Request is
hot reasonably calculated to Jead to the discovery of any admissible evidence. Without waiving
these objections, Claimants admit that in Unired States v, ldaho, 95 F, Supp, 2d 1094, 1117
(1998), the court stated the following: “[t]Jhe Coeur d’Alene Tribe of Idaho, as the beneficially
interested party of the trusteeship, [is] entitled to the exclusive use, occupancy and right to the
quiet enjoyment of the bed and banks of the Coeur d’ Alene Lake and the St. Joe River lying
within the current boundarjes of the Coeur d’Alene Indian Reservation.” However, Claimants
deny that the Coeur d’Alene Tribe has any right to exclude Claimants from the lands at
Claimants’ point of diversion,

REQUEST FOR ADMISSION NO.5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation,

CLAIMANTS STEVE AND DEANNE HAWKS® AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 4 Cllent:4106096. 1
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RESPONSE TO REQUEST FOR ADMISSION NO. 5- Objection is made to
Request for Admission No, 5 on the grounds that the term “exterjor boundary of the Coeur
d’Alene Indian Reservation” is vague. Without waiving this objection, Claimants admit that the
point of diversion for this claim is located within the current boundary of the Coenr d’Alene
Indian Reservation. However, Claimants deny that the United States and the Coeur d’Alene
Tribe own the lands at Clainiants’ point of diversion.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’Alene Lake and the St. Joe River js 2128 feet above sca level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to

Request for Admission No. 6 on the grounds that the term “presurned OHWM?” is vague and
without temporal context. Without waiving this objection, Claimants admit that in City of Coewr
d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: "[t]ile
current OHWM of the Lake iAs 2128 feet” and “the OHWM of Lake Cocur d’Alene has been
2128 feet since 1907.” 143 Idaho 443,447, 147P.3d 75, 79 (2006) (citing Erickson v, State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id, at 45 1, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always Been 2128 feet.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion

and/or some or all of the diversion works at jssue in the above-encaptioned matter is below the

presumed OHWM of the St, Joe River. -

RESPONSE TO REQUEST FOR ADMISSION NO, 7: Objection is made to

Request for Admission No. 7 on the grounds that the term “presumed OHWM” is vague and

without temporal context. Without waiving this objection, Claimants admit that in City of Coeur

CLAIMANTS STEVE AND DEANNE HAWKS® AMENDED
RESPONSES TO OBJECTOR'S FIRST REQUESTS FOR DISCOVERY - 5 Cltank:4108085.1
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d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v, State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id at 451, 83. However, Claimantg deny that the historic
OHWM or the natural high water mark for Coeur ¢’ Alene Lake and the St. Joe River is or has
‘always been 2128 feet and further deny that the point of diversion and/or some or all of the
diversion works at jssue in this claim are below the applicable natural or ordinary high water
mark.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[*} water diversion point are navigable,

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to

Request for Admission No. § on the grounds that the term “navigable” is vague, Responding
Claimants also object to this Request for Admission No, 8 because it secks a legal conclusion or
opinion regarding whether “the waters overlying the bed and banks at the location of Claimants’
water diversion point are navigable.” Without waiving these objections, Claimants admit that
said waters are “navigable” according to Claimants’ understanding of the definition in Idaho
Code Section 36-1601 and the definition in 33 U.S.C. § 1362.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho Jaw the
point of diversion for a water right is the point at which water is diverted from a natural water
channe and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9; Objection is made to
Request for Admission No. 9 on the grounds that it secks a legal conclusion or opinion on what

constitutes “the point of diversion for a water right” under Idaho law end is not reasonably

CLAIMANTS STEVE AND DEANNE HAWKS® AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 6 Client:4108005,1
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calculated to lead 1o the discovery of any admissible evidence because it seeks a legal

conclusion. Without waiving the objection, Claimants therefore deny the same,

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not

have permission to encroach upon the submerged lands of the St, Joe River from either the

United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for

RESPONSE TO REQUEST FOR ADMISSION NQ. 10 Objection is made to

Request for Admission No. 10 on the grounds that the term “permission to encroach upon the

this claim.

submerged lands of the St, Joe River” is vague. Responding Claimants also object to this
Request for Admission No. 10 because it seeks a legal conclusjon or opinion regarding who
owns the “submerged lands of the St. Joe River.” Without waiving these objections, Claimants
admit that they did not have épermit from either the United States or the Coeur d’Alene Tribe to
encroach upon the submerged lands of the St. Joe River at the time the diversion works were
constructed for this claim. However, Claimants deny that the United States or the Coeur d’Alene
Tribe owns the land upon which the diversion works may have been constructed and further
deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time

Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. J. oe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[*] diversionary works,

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to
Request for Admission No. 11 on the grounds that the term “permission to encroach upon the

submerged lands of the St. Joe River” is vague and the Request is vague as to time, Responding

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -7  ciencaroanss.s
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Claimants also object to this Request for Admission No, 11 because it seeks a legal conclusion or

. opinion regarding who ownsg the “submerged lands of the St. Joe River.” Without wajving these
objections, Claimants admit that they have never received a permit from either the United States
or the Coeur d’Alene Tribe to encroach upon the submerged lands of the St. Joe River for
Claimants’ diversion works. However, Claimants deny that the United States or the Coeur
d’Alene Tribe owns the land upon which the diversionary works may have been constructed and
further deny that any such permission was needed,

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a

water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to

Request for Admission No. 12 on the grounds that it seeks a legal conclusion or opinion on
initiating a water right and trespass under Idaho law and is not reasonably calculated to Jead to
the discovery of any admissible evidence because it seeks a legal conclusion. Without waiving
the objection, Claimants therefore deny the same,

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does

not have the right to enter the Jands of the Coeur d’ Alene Tribe for the purposes of maintaining
his/her diversion works.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to

Request for Admission No. 13 on the grounds that the terms “right” and “purposes of
maintaining” are vague. Responding Claimants also object to this Request for Admission No. 13
on the grounds that it seeks a legal conclusion regarding who owns the lands at Claimants’ point

of diversion and the rights of Claimants 1o their diversion works. Without waiving these

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY -8  cientatosonss
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objections, Claimants deny the Request for Admission No. 13, including any assertion that the
Coeur d’ Alene Tribe owns the Jands at Claimants’ point of diversjon,

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right
and/or an IDWR water permit or license does not authorize the holder of sajd right, permit, or
license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to

Request for Admission No, 14 on the grounds that the terms “IDWR water permit or license”
and “for any purpose” are vague. Responding Claimants algo object to this Request for
Admission No. 14 because it seeks a legal conclusion or opinion on the rights of a water right
holder and trespass under Idaho Jaw and is not reasonably calculated to Jead to the discovery of
ahy admissible evidence because it seeks a legal conclusion. Without waiving these objections,
Claimants therefore deny the same, including any assertion that Claimants have trespassed or are
trespassing on the land of another, :

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law
riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water -
or right of access for the appropriation of water,

RESPONSE TQ REQUEST F OR ADMISSION NO. 15: Objection is made to

Request for Admission No. 15 op the grounds that the term “right to maintajn adjacency to
navigable waters” is vagué. Responding Claimants also object to this Re;quest for Admission
No. 15 because it secks a legal conclusion or opinion on riparian rights under Idaho law and is
not reasonably calculated to lead 1o the discovery of any admissible evidence because it seeks a

legal conclusion, Without waiving the objection, Claimants therefore deny the same, including

CLAIMANTS STEVE AND DEANNE HAWKS® AMENDED
RESPONSES TO OBJECT OR’S FIRST REQUESTS FOR DISCOVERY -9 Cllent4108095.1
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any assertion that Claimants have no right to make any consumptive use of water or right of
access for the appropriation of water,
INTERROGATORIES
INTERROGATORY NO. 1: If you deny any of the Requests for Admissions I-
15 above, please state the legal and/or factual basis of cach denial, if any.

ANSWER NO. 1: See Responses to Request for Admission Nos. 1-15,
INTERROGATORY NO. 2: Please identify the legal basis which you intend 1o

rely upon for support of your statements in your response to the Tribe’s objection;

“The U.S. did not reserve any other littoral or riparian rights in

regard to the subject lands which are ordinarily attendant to

waterfront property, including the right to access water, to

wharfage, or to use the adjacent water. These rights are therefore

appurtenant to and including [sic] with those waterfront lands sold

by the U.S, and are subject only to State law regulation as provided

by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that
the Claimants did not file the above-mentioned response to the Tribe’s objection.
Notwithstanding the objection, the response to the Tribe’s objection speaks for itself.

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit
from the Coeur d’ Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: Claimants’ encroachment permits from the Coeur d’Alene
Tribe, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4; Before installing the diversionary works in the
St. Joe River, did Claimant(s), or Claimant(g)[’] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?

CLAIMANTS STEVE AND DEANNE HAWKS> AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 10 cronte10800s.5
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ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that
the term “permission. . .to encroach upon the submerged lands of the St. Joe River” is vague and
the Interrogatory is vague as to time, Responding Claimants ajso object to this Interrogatory
No. 4 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands

of the St. Joe River,” Without waiving these objections, Claimants did not request permission of

such permission because the United Stafes and the Coeur d’Alene Tribe do not own the land
upon which the diversionary works may have been installed,

INTERROGATORY NO. 5: Please state the name, address, telephone number,

and type of testimony, lay or expert, for any witnesses you may call at tria] of this matter,

ANSWER NO. 5: Claimants are unsure, at this time, whom ihey may call as
witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any tria] schedule produced by the court.
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals: ‘-

a) Claimants Steve and Deanpe Hawks, ¢/o0 Norman Semanko, Attorney at
Law, 101 S, Capitol Blvd,, 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:
(8)  State the subject matter on which the expert is expected to testify;

(b)  Provide a complete statement of all opinions to be eXpressed and the basis

and reasons therefore;

CLAYMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 11 Chlent4108085.1
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(¢)  Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(@  Note any exhibits to be used by the expert witness as a summary of or
support for the opinions; and,

(¢)  Provide the qualifications of the witness, including a list of all publicationg
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Clajm;mts reserve the right to supplement this answer ina
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[} diversion works

and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in thé water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume jn
gallons), and a description of the water conveyance on the property.

ANSWER NOQ. 7: Objection is made to Interrogatory No. 7 on the grounds that
the information requested is equally ava;ilable to the Tribe as to the Claimants. Notwithstanding
the objection, documents containing the information requested in Interrogatory No, 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at http://Www.idwr.idaho.gov/appstxtSearch/WRAJ Search/WRADY, Search.aspx.

Claimants do not have possession, custody or control of any additional description of their

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 12  cientatososs
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diversion works and water System, but reserve the right to supplement this answer in'a timely
manner.

INTERROGATORY NO. 8: [fthe Claimant(s) assert anyone other than the

Coeur d’Alene Tribe owns the submerged lands underlying the claimant's point of diversion
please list the name and contact information of such person or entity. |

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that
the Interrogatory is vague as‘to time. Responding Claimants also object to this Interrogatory
No., 8 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
underlying the claimant’s point of diversion.” Notwithstanding the objection, Claimants or the
State of Idaho own the submerged lands underlying the Claimants’ point of diversion. The name
and contact information are as follows: Steve and Deanne Hawks, c/o Norman Semanko,
Attorney at Law, 101 8. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829;
State of Idaho, c/o Attorney General’s Office, P.0. Box 83720, Boise, ID 83720-0010.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and
Interrogatories Nos, 1-8.

RESPONSE TO REQUEST FOR FRODUCTION NO. 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correet,

and admissible copy of the deed, or other document, by which you acquired title to your

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'S FIRST REQUESTS FOR DISCOVERY - 13 Cllant:4106005.1
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property. If you acquired your property by operation of law, please produce any documents

which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached
REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,

and admissible copy of any title insurance policy (with declarations page) covering the real

hereto.

property to which the water right claim at issue in this matter is appurtenant,

RESPONSE TO REQUEST FOR PRODUCTION NO. 3; Claimants do not have

documents responsive to this request, but reserve the right to supplement this answer in a timely
manner.

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,

and admissible copy of any available engineering/drafisman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 4 are available in the Claimants® Jicensing file online on the Idaho
Department of Water Resources’ website at http:/fwww.idwr.idaho. gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional engineering/draftsman drawings, reports, or other documents related
to Claimants’ water-system, but reserve the right to supplement this answer in a timely manner,

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 14 Cllent:4108095.1
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issue in this case, On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide

the Jowest elsvation of the entire diversion works,

RESPONSE TO REQUEST FOR PRODUCTION NO, 5: Objection is made to
Request for Production No. J on the grounds that it ig overly burdensome aﬁd the information
requested i equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No, 5, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources® website at
http://WWw.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/WRADJSearch.aspx.

:QUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,
and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the $t, Joe River, the location of al] components of the diversion works, pump, and
water ling, and the location of al] water bonveyance Systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to
Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information iequested in Request for Production No, 6, if any, is available ip the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at

http:/IWWw.idwr.idaho.gov/apps/ExtSearch/WRAJSeax;ch/WRADJSearch.aspx.

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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REQUEST FOR PRODUCTION NO, 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and Wwater-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production Ne. 7, if any, are available in the Claimants’ licensing file online on
the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/WRADJSearch.apr and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.statc.id.us/SREPT}HM. Claimants do not have possession, custody
or control of any additional photos showing the diversion works and water-system, but reserve

the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. §: Please produce a true, accurate, correct,
and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means Jand

appurtenant to your point of diversion,

RESPONSE TQ REQUEST FOR PRODUCTION NO. 8: Documents requested
in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources® website at http://www.idwr.idahd.gov/apps/ExtSearch/
WRAJSearch/WRADJ Search.aspx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Bagin Adjudication claims database at http:/fwww.srba,state.id.us/
SREPT.HTM. Claimants do not have possession, custody or control of any additional deeds,

surveys, plats, or other documents that relate to the property at the location of the Claimants’

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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point of diversion, but reserve the right to supplement this answer in a timely manner, See also
Response to Request for Production No. 2.
REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,

and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idsho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to

Request for Production No. 9 on the grounds that the information requested is equally available
to the Tribe as to the Claimants, Notwithstanding the objection, documents requested in Request
for Production No, 9, if any, are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRAD) Search.aspx and by public records request to the Idaho
Department of Lands.

REQUEST FOR PRODUCTION NO. 10: Please produce all LR.C.P. Rule 26

material for any witness listed or noted 88 an expert witness in your answer to Interrogatories

Nos. § and 6 above,

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimants are unsure,
at this time, whom they may call as witnesses at the time of hearing. Claimants reserve the right
to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule
produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related 1o

available water use data for the diversion works and/or the property.

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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RESPONSE TO REQUEST FOR PRODUCTION NO, 11: Objection is made to

Request for Production No. 11 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 11 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources® website at http://www.idwr.idaho.gov/

apps/BxtSearcl/ WRAJSearch/WRADJ Search.aspx. Claimants do not have possession, custody
or control of any additional documents related to available water use data for the diversion works

and/or the property, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related
to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rj ghts appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue,

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 12 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http:/fwww.idwr.idaho.gov/
apps/ExtSearch/WRAJScarch/WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents

which may be relevant to, or support, Claimant(s)” water right claim, Objector’s objection,

and/or any responses to the objection which have been filed in this matter.

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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RESPONSE TO REQUEST FOR FRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly broad and the information
Tequested is equally available to the Tribe as to the Claimants, Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRAD) Search,aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HI‘M. Claimants do not
have possession, custody or control of any additional documents which may be relevant to, or
support, Claimants’ water right claim, Objector’s objection, and/or any responses to the
objection which have been filed in this matter, but reserve the right to supplement this answer in
a timely manner.

DATED this 25th day of March, 2016,

MOFFPATT, THOMAS, BARRETT, Rock &
FIELDS, CHARTERED

By \—/n“";f’_"—

Norfan M. Semanko — Of the Firm
Attorneys for Claimants Steve and
Deanne Hawks
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STATE OF IDAHO )
) ss.
County of Ada )

NORMAN M. SEMANKO, being first duly swomn, deposes and says:

He is the attomey for the Claimants Steve and Deanne Hawks in the above-
entitled cause and makes this verification for and on behalf of said Claimants; that he has read
the foregoing CLAIMANTS STEVE AND DEANNE HAWKS'’ AMENDED RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, knows the contents thereof, and
that the same are true to the best of his knowledge, information and belief.

No.u'nan M. Semanknﬁi %

SUBSCRIBED AND SWORN to before me ﬂﬁszg}? day of March, 2016,

G

Residing at _/7/ght 7755
My Commissi6n Expires

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 45t

2y of March, 2016, | caused a trge and

correct copy of the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY 1o be served by
the method indicated below, and addressed to the following:

Howard A. Funke

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, Idaho 838 16-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENBRAL
STATE OF IDAHO :

P.O. Box 83720

Boise, ID 83720-0010

Director

IDAHO DEPARTMENT OF WATER RESOURCES

P.O. Box 83720 .
Boise, ID 83720-0098

OFU.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mai]

OLU.S. Mail, Postage Prepaid
( ) Hand Delivered

() Overnight Mail

(') Facsimile

HLU.S. Mail, Postage Prepaid
() Hand Delivered .

( ) Ovemnight Mail

( ) Facsimile

e —

Nonflan M, Semanko  C._J

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED

RESPONSES TO OBJECTOR’S FIRST REQ
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STATE OF IDAHO )
) ss.
County of Benewah )

STEVE HAWKS, being first duly sworn, deposes and says:

I have read the foregoing CLAIMANTS STEVE A
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY,
know the contents thereof and that the Same are true to the best of my knowledge, informatjon,

and belief.
e Ly

Stévé Hawks

SUBSCRIBED AND SWORN 1o before me this 30 1A day of April, 2016.

ey
NOTARY PUBLIC FOR IDATIO

Residing at 2 AMewrer
My Commission Expires o/ 7 doao

Client.a140425 1
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STATE OF IDAHO )

) ss.
County of Benewah )

DEANNE HAWKS, being first duly sworn, deposes and says:

Deanne Hawks

SUBSCRIBED AND SWORN to before me this 297 day of April, 2016,

NQPARY PUBLIC FOR IDAHO
Residingat _ SZ. e njee
My Commission Expires Loe, | 7/ 2020

Client:4140425,1
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Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, RocK &
FIELDS, CHARTERED

101 8. Capitol Blvd., 10th Floor

Post Office Box 8§29

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve Hawks and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Subcase Nos. 91-7173
Case No. 49576

NOTICE OF SERVICE OF
CLAIMANTS STEVE HAWKS AND
DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY WITH
CLAIMANT VERIFICATION

Steve Hawks and Deanne Hawks,
Claimants,
Vvs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

NOTICE OF SERVICE - i Clisnt:4147672.1
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NOTICE IS HEREBY GIVEN that on the 3rd day of April, 2016, the original
CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED RESPONSES TO
OBJECTOR’S FIRST REQUESTS FOR DISCOVERY WITH CLAIMANT
VERIFICATION and a copy of the NOTICE OF SERVICE were served by the method

indicated below and addressed to the following at the address shown below:

Howard A. Funke ‘ & U.S. Mail, Postage Prepaid
Kinzo H. Mihara ( ) Hand Delivered

Dylan Hedden-Nicely ( ) Overnight Mail

HOWARD FUNKE & ASSOCIATES, P.C. £« Facsimile

424 Sherman Avenue, Suite 308

P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

and true copies of the CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY
WITH CLAIMANT VERIFICATION and NOTICE OF SERVICE were served by the

method indicated below and addressed to the following:

Chief, Natural Resources Division 80 U.S. Mail, Postage Prepaid
OFFICE OF THE ATTORNEY GENERAL ( ) Hand Delivercd

STATE OF IDAHO ( ) Overnight Mail

P.O. Box 83720 &4 Facsimile

Boise, ID 83720-0010

NOTICE OF SERVICE -2 Cllent:4147872.1
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Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720
Boise, ID 83720-0098

NOTICE OF SERVICE - 3

Hand Delivered
{ ) Ovemnight Mail
§) Facsimile

ag U.S. Mail, Postage Prepaid
(

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

B)&HL MD(A) e Norwon Snant o

Norman M. Semanko — Of the Firm
Attorneys for Claimants Steve Hawks
and Deanne Hawks

Clienta147672.1
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Norman M. Semanko, ISB No, 4761
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERBD

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve Hawks and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In re CSRBA
Subcase No. 91-7173

Case No. 49576
CLAIMANTS STEVE HAWKS AND
DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY

Steve Hawks and Deanne Hawks,
Claimants,
VSs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 1 Client:4107185.1
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COME NOW Claimants Steve Hawks and Deanne Hawks, by and through
undersigned counsel of record, and provide amended responses to Objector’s First Requests for
Discovery, which replace in total Claimants’ previous Responses to Objector’s First Requests for
Discovery, dated March 7, 2016, as follows:

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that the term “exterior boundaries of the Coeur
d’Alene Indian Reservation” is vague. Responding Claimants also object to this Request for
Admission No. 1 because it seeks a legal conclusion or opinion regarding who owns “the
submerged bed and banks of Coeur d’ Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’ Alene Indian Reservation.” Without waiving these objections,
Claimants admit that in United States v. Idaho, 95 F, Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]itle is quieted in favor of the United States, as trustee, and the Coeur
d’Alene Tribe of Idaho, as the beneficially interested party of the trusteeship, to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River lying within the current boundaries of the
Coeur d’Alene Indian Reservation.” However, Claimants deny that the United States and the
Cocur d’Alene Tribe own any submerged bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -2 crenstor 56.1
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trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it seeks a legal conclusion or opinion regarding

who owns “the bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current

boundaries of the Coeur d’Alene Indian Reservation,” Without waiving this objection,

Claimants admit that in United Stares v, ldaho, 95 F. Supp. 2d 1094, 1117 (1998), the court

stated the following: “[t]he United States, as trustee, and the Coeur d’Alene Tribe of Idaho, as

the beneficially interested party of the trusteeship, are entitled 1o the exclusive use, occupancy !
and right to the quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe
River lying within the current boundaries of the Coeur d’Alene Indian’ Res‘ervation." However,
Claimants deny that the United States and the Coeur d’Alene Tribe are entitled to the exclusive
use, occupancy, and right to the quiet enjoyment of the bed and banks at Claimants’ point of
diversion,

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is

permanently enjoined from asserting any right, title or otherwise interest in or to the hed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to this

Request for Admission No. 3 because i; seeks a legal conclusion or opinion regarding the State
of Idaho’s right, title or interest “in or to the bed and banks of the Coeur d’Alene Lake and the

St. Joe River within the current boundaries of the Coeur d’Alene Indian Reservation,” Without

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -3 Cllent:4107158.1 -
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wgiving this objection, Claimants admit that in United States v. Idaho, 95 F. Supp, 2d 1094, 1117
(1998), the court stated the following: “[t]he State of Idaho is permanently enjoined from
asserting any right, title or otherwise interest in or to the bed and banks of the Coeur d’Alene
Lake and the St. Joe River lying within the current boundaries of the Coeur d’Alene Indian
Reservation.” However, Claimants deny that the State of Idaho is permanently enjoined from
asserting a right, title or interest in or to' the bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO, 4: Please admit that the Coeur d’Alenc Tribe
has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned
lands within the Coeur d’Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to

Request for Admission No. 4 on the grounds that the terms “inherent right,” “non-members,” and
“tribally owned lands within the Coeur d’ Alene Reservation” are vague and that this Request is
not reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he Coeur d’Alene Tribe of Idaho, as the beneficially
interested party of the trusteeship, [is] entitled to the exclusive use, occupancy and right to the
quiet enjoyment of the bed aﬁd banks of the Coeur d’Alene Lake and the St. Joe River lying
within the current boundaries of the Coéur d’Alene Indian Reservation.” However, Claimants
deny that the Coeur d’ Alene Tribe has any right to exclude Claimants from the lands at
Claimants® point of diversion,

REQUEST FOR ADMISSION NO. 5; Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation,

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS' AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 4 Cllent:4107155,1
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RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to

Request for Admission No. 5 on the grounds that the term “exterior boundary of the Coeur
d’Alene Indian Reservation” is vague. Without waiving this objection, Claimants admit that the
point of diversion for this claim is located within the current boundary of the Coeur d’Alene
Indian Reservation. However, Claimants deny that the United States and the Coeur d’Alene
Tribe own the lands at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’ Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to

Request for Admission No. 6 on the grounds that the term “presumed OHWM? is vague and
without temporal context. Without waiving this objection, Claimants admit that in City of Coeur
d'Alene v. Mackin (In re Ownership .of Sanders Bedch), thé court sfated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75,79 (2006) (citing Erickson v, State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion
and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St, Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection is made to

Request for Admission No. 7 on the grounds that the term “presumed OHWM" is vague and

without temporal context. Without waiving this objection, Claimants admit that in City of Coeur

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 5 Cllent:4107158. 1
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d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’ Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Jd at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’ Alene Lake and the St. Joe River is or has
always been 2128 feet and further deny that the point of diversion and/or some or all of the
diversion works at issue in this claim are below the applicable natural or ordinary high water
mark.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[’] water diversion point are navigable,

RESPONSE TO REQUEST FOR ADMISSION NOQ. 8: Objection is made to

Request for Admission No. 8 on the grounds that the term “navigable” is vague. Responding
Claimants also object to this Request for Admission No. 8 because it seeks a legal conclusion or
opinion regarding whether “the waters overlying the bed and banks at the location of Claimants’
water diversion point are navigable.” Without waiving these objections, Claimants admit that
said waters are “navigable” according to Claimants’ understanding of the definition in Idaho |
Code Section 36-1601 and the definition in 33 U.S.C. § 1362.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the

point of diversion for a water right is the point at which water is diverted from a natural water
channel] and put to beneficial use.

RESPO TO REQUEST FOR ADMISSION NO, 9; Objection is made to
Request for Admission No, 9 on the grounds that it seeks a legal conclusion or opinion on what

constitutes “the point of diversion for a water right” under Idaho law and is not reasonably

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY -6 cionarorsss.s
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calculated to Jead to the discovery of any admissible evidence because it seeks a legal
conclusion, Without waiving the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not

have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’ Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection js made to

Request for Admission No. 10 on the grounds that the term “permission to encroach upon the
submerged lands of the St. Joe River” is vague. Responding Claimants also object to this
Request for Admission No. 10 because it seeks a legal conclusion or opinion regarding who
owns the “submerged lands of the St. Joe River.” Without waiving these objections, Claimants
admit that they did not have a permit from either the United States or the Cocur d’Alene Tribe to
encroach upon the submerged Jands of the St. Joe River at the time the diversion works were
constructed for this claim, However, Claimants deny that the United States or the Coeur d’Alene
Tribe owns the land upon which the diversion works may have been constructed and further
deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 11; Please admit that since the time

Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from cither the United States or the
Coeur d’Alene Tribe for Claimani(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to

Request for Admission No. 11 on the grounds that the term “permission to encroach upon the

submerged lands of the St. Joe River” is vague and the Request is vague as to time. Responding

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 7 Cllant:4107185.1
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Claimants also object to this Request for Admission No. 11 because it seeks a legal conclusion or '
* opinion regarding who owns the “submerged lands of the St. Joe River” Without waiving these

objections, Claimants admit that they have never recejved a permit from either the United States

or the Coeur d’Alene Tribe to encroach upon the submerged lands of the St, Joe River for
Claimants’ diversion works. However, Claimants deny that the United States or the Coeur
d’Alene Tribe owns the land upon which the diversionary works may have been constructed and
further deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a

water right may not be initiated or maintained in frespass.

RESPONSE TO REQUEST FOR ADMISSION NO, 12: Objection is made to

Request for Admission No. 12 on the grounds that jt seeks a legal conclusion or opinion on

injtiating a water right and trespass under Idaho law and is not reasonably calculated to lead to
the discovery of any admissible evidence because it seeks a legal conclusion. Without waiving
the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does

not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining

his/her diversion works.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to

Request for Admission No. 13 on the grounds that the terms “right” and “purposes of
maintaining™ are vague. Responding Claimants also object to this Request for Admission No, 13
on the grounds that it seeks a legal conclusion regarding who owns the lands at Clajmants’ point

of diversion and the rights of Claimants to their diversion works. Without waiving these

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -8  cientstoriss
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objections, Claimants deny the Request for Admission No. 13, including any assertion that the
Coeur d’Alene Tribe owns the lands at Claimants® point of diversion.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right
and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
license 10 trespass on the land of another for any purpose,

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to

Request for Admission No. 14 on the grounds that the terms “IDWR water permit or license”
and “for any purpose” are vague. Responding Claimants also object to this Request for
Admission No. 14 because it seeks a legal conclusion or opinion on the rights of a water right
holder and trespass under Idaho law and is not reasonably calculated to lead to the discovery of
any admissible evidence because it seeks a legal conelusion, Without waiving these objections,
Claimants therefore deny the same, ‘i'ncluding any aésertion that Ciaimants bave trespassed or are
trespassing on the land of another. _

REQUEST FOR ADMISSION NOQ. 15: Please admit that under Idaho law
riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to

Request for Admission No. 15 on the grounds that the term “right to maintain adjacency to
navigable waters” is vague. Responding Claimants also object to this Request for Admission
No. 15 because it seeks a legal conclusion or opinion on riparian rights under Idaho law and is
not reasonably calculated to lead to the discovery of any admissible evidence because it seeks a

legal conclusion. Without waiving the objection, Claimants therefore deny the same, including

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 9 Cllent:4107185,1
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any assertion that Claimants have no right to make any consumptive use of water or right of
access for the appropriation of water.

INTERROGATORIES
INTERROGATORY NO. I: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of -esch denial, if any.

ANSWER NO. 1: See Responses to Request for Admission Nos, 1-15,

INTERROGATORY NO. 2: Please identify the legal basis which you intend to

rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S, did not reserve any other littoral or Tiparian rights in
regard to the subject lands which are ordinarily attendant to
waterfront property, including the right to access water, to
wharfage, or to use the adjacent water. These rights are therefore
appurtenant to and including [sic] with those waterfront lands sold
by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands,”

ANSWER NQO. 2: Objection is made to Interrogatory No. 2 on the grounds that
the Claimants did not file the above-mentioned response to the Tribe’s objection.
Notwithstanding the objection, the response to the Tribe's objection speaks for itse]f,

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit

from the Cocur d’ Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?
ANSWER NO. 3: Claimants’ encroachment permits from the Coeur d’Alene

Tribe, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4: Before installing the diversionary works in the
St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 10 Cllent:4107185.4
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ANSWER NO. 4: Objection is made to Interrogatory No, 4 on the grounds that
the term “permission. ,.to encroach upon the submerged lands of the St. Joe River” is vague and
the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory
No. 4 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
of the St. Joe River.” Without waiving these objections, Claimants did not request permission of
either the United States or the Coeur d’Alene Tribe to encroach upon the submerged lands of the
St. Joe River for the installation of their diversionary works. However, Claim;mts did not need
such permission because the United States and the Coeur d’Alene Tribe do not own the land
upon which the diversionary works may have been installed.

INTERROGATORY NO. 5: Please state the name, address, telephone number,

and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimants are unsure, at this time, whom they may call as

witnesses ;at the tjme of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court,
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals:

a) Claimants, Steve Hawks and Deanne Hawks, c/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829,

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please;
(a)  State the subject matter on which the expert is expected 1o testify;

()  Provide a complete statement of all opinions to be expressed and the basis

and reasons therefore;

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS® AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 11 Cllent:4107185.1



. ; ~ » P. 049
Rx Date/T MRY-03-2016(TUE) 16:45 c083855384 1 . A ‘
05%/036/28018”“188:11 FAX 2083855384 1 MOFFATT THOMAS : - @048/089

(¢)  Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(d)  Note any exhibits to be used by the expert witness as a summary of or
support for the opinions; and,

(e  Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years,

ANSWER NO., 6: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO., 7: Please describe the Claimant(s)["] diversion works

and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials ldcated in the wétcr, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in
gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that

the information requested is equally available to the Tribe as to the Claimants, Notwithstanding
the objection, documents containing the information requested in Interrogatory No. 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at http://www.idwr,idaho. gov/apps/ExtSearch/WRAJSearch/WRADJ Search.aspx.

Claimants do not have possession, custody or control of any additional description of their

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 12 Client:4107185.1
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diversion works and water system, but reserve the right to supplement this answer m a timely

manner.

INTERROGATORY NO. 8: Ifthe Claimant(s) assert anyone other than the !
Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion
please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that

the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory
No. 8 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
undetlying the claimant’s point of diversion.” Notwithstanding the objection, Claimants or the
State of Idaho own the submerged lands underlying the Claimants’ point of diversion. The name
and contact information are as follows: Steve and Deanne Hawks, ¢/o0 Norman Semanko,
Attorney at Law, 101 S. Capitol Bivd., 10th Floor, P.0. Box 829, Boise, Idaho 83701.0829:
State of [daho, c/o0 Attorney General’s Office, P.O. Box 83720, Boise, ID 83720-0010.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. I: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and

Interrogatories Nos. -8,

RESPONSE TO REQUEST FOR PRODUCTION NO. I: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith,

REQUEST FOR PRODUCTION NO. 2; Please produce a trus, aceurate, correct, |

and admissible copy of the deed, or other document, by which you acquired title to your

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS®’ AMENDED '
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -13 Cllent4107155.1
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property. If you acquired your property by operation of law, please produce any documents
which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,

and admissible copy of any title insurance policy (with declarations page) covering the real
property to which the water right claim at issue in this matter is appurtenant,

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Claimants do not have

documents responsive to this request, but reserve the right to supplement this answer in a timely
manner.

REQUEST FOR PRODUCTION NO, 4: Please produce a true, accurate, correct,

and admissible copy of any available engineering/draftsman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No, 4 on the grounds that the information requested is equally avajlable
to the Tribe as to the Claimants. Notwi.thstanding the objection, documents requested in Request
for Production No. 4 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http:/fwww.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.a3px. Claimants do not have possession, custody
or control of any additional engineering}draﬁsman drawings, reports, or other documents related
to Claimants’ water-system, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side~cut view) diagram of the diversion works at

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 14 Cllent:4107185,1
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issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide
the lowest elevation of the entire diversion works.

RESPONSE TQ REQUEST FOR PRODUCTION NO. 3: Objection is made to

Request for Production No. 5 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants, Notwithstanding the objection,
the documented information requested in Request for Production No. 3, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WRAJ Search/WRADIJSearch.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,

and admissible copy of a scaled plan-view (top viéw) diagfam of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water ling, and the location of all water conveyance systems on the property,

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 6, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at

http #/www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/WRADJ Search,aspx.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY - 15 Clisnt:4107165.1
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REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production No. 7, if any, are available in the Claimants’ licensing file online on
the Idaho Department of Water Resources’ website at
http://www.idwr,idaho.gov/apps/ExtSearch/ WR AJSearch/ WRADJ Search.aspx and the Idaho
Department of Water Resources® Coeur d” Alene Spokane River Basin Adjudication claims
database at http://www.stba,state.id.us/SREPT.HTM. Claimants do not have possession, custody
or control of any additional photos showing the diversion works and water-system, but reserve
t};xe right to supplement this answer in a timely manner.

REQUEST FOR FRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land
appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. & Documents requested

in Request for Production No. 8 are available in the Claimants’ licensing file online on the Ydaho
Department of Water Resources’ website at http:/fwww.idwr.idaho.gov/apps/ExtSearch/
WRAJSearch/WRADJSearch.aspx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Basin Adjudication claims database at http:/fwrww.srba.state.id.us/
SREPT.HTM. Claimanis do not have possession, custody or control of any additiona] deeds,

surveys, plats, or other documents that relate to the property at the location of the Claimants’

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 16 clienza107155.1
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point of diversion, but reserve the ri ght to supplement this answer in a timely manner. See also

Response to Request for Production No. 2,

REQUEST FOR PRODUCTION NO. 9: Please

produce a true, accurate, correct,

and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment

permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho

Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to

Request for Production No. 9 on the grounds that the information requested is equally available

to the Tribe as to the Claimants. Notwithstanding the objection,

documents requested in Request

for Production No. 9, if any, are available in the Claimants’ licensing file online on the Idaho

Department of Water Resources’ website at http://www.idwr.idaho.gov/

apps/ExtSearch/WRAJSeérch/WRADJSearch.apr and by public records request to the Idaho

Department of Lands.

REQUEST FOR PRODUCTION NO. 10: Please produce all LR.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories

Nos. 5 and 6 above,

RESPONSE TO REQUEST FOR PRODUCTION NOQ. 10: Claimants are unsure,

at this time, whom they may call as witnesses at the time of hearing, Claimants reserve the right

to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule

produced by the court.

REQUEST FOR PRODUCTION NO. 11 Please produce documents related to

available water use data for the diversion works and/or the property,

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS® AMENDED

RESPONSES TO OBJECTOR'S FIRST REQUESTS FOR

DISCOVERY - 17 Cllent-4107156.1
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RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that the information requested is equally available
to the Tribe as to the Claimants, Notwithstanding the objection, documents requested in Request
for Production No. 11 are available in the Claimants’ licensing file online on the Idaho
Departent of Water Resources’ website at http:/fwww.idwr.idaho.gov/
apps/ExtSearcNWRAJSearch/WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional documents related to available water use data for the diversion works
and/or the property, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related

to other sources of water used by the Claimant(s) on the property and/or other claims made in the

CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any

additional water use permits or licenses acquired by the claimant since the commencement of the
- CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. [2: Objection is made to

Request for Production No. 1'2 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
fér Production No. 12 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtScarch/WRAJSearch/WRADJSearch.aspx and the Coeur d°Alene Spokane River Basin
Adjudication claims database at hitp://www.srba.state.id,us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents

which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,

and/or any responses to the objection which have been filed in this matter.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 18 Clignt:4107155.1
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RESPONSE TO REQUEST FOR PRODUCTION NO. 13- Objection is made to
Request for Production No. 13 on the grounds that it is overly broad and the information
requested is equally available to the Tribe as 1o the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ [icensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearcWWRAJSearch/WRADJSeamh.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not
have possession, custody or control of any additional documents which may be relevant to, or
lsuppon, Claimants’ water right claim, Objector’s objection, and/or any responses to the
objection which have been filed in this matter, but reserve the right to supplement this answer in
a timely manner. w

DATED this 25 day of March, 2016,

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By 4 \ /W/V

Normah M. Semanko — Of th€Firm
Attorneys for Claimants Steve Hawks
and Deanne Hawks
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STATE OF IDAHO )
) ss.
County of Ada )

5 2083855384 1.
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NORMAN M. SEMANKO, being first duly sworn, deposes and says:

He is the attomey for the Claimants Steve Hawks and Deanne Hawks in the
above-entitled canse and makes this verification for and on behalf of said Claimants; that he has

read the foregoing CLAIMANTS STE

VE HAWKS AND DEANNE HAWKS’ AMENDED

RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, knows the
contents thereof, and that the same are true to the best of his knowledge, information and belief

4/\-- e

P. 057
#057/069

Norman M. Semanko <«

SUBSCRIBED AND SWORN to before me this 2gt§ day of March, 2016.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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CERTIFICATE OF SERVICE

2-
I HEREBY CERTIFY that on this 25th day of March, 2016, I caused a true and
correct copy of the foregoing CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’
AMENDED RESPONSES TO OBJECTOR'S FIRST REQUESTS FOR DISCOVERY to
be served by the method indicated below, and addressed to the following:

Howard A, Funke $<QU.8, Mail, Postage Prepaid
Kinzo H, Mihara ( ) Hand Delivered

Dylan Hedden-Nicely () Overnight Mail

HOWARD FUNKE & ASSOCIATES, P.C, ( ) Facsimile

424 Sherman Avenue, Suite 308

P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division U8, Mail, Postage Prepaid
OFFICE OF THR ATTORNBEY GENERAL ( ) Hand Delivered

STATE OF IDAHO ' ( ) Overnight Mail

P.O. Box 83720 ( ) Facsimile

Boise, ID 83720-0010

Director D<U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 _ ( ) Facsimile

4/\“‘“‘ i

Norman M, Semanko &

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 21 Cllent4107188.1
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STATE OF IDAHO )

) ss.
County of Benewah )

STEVE HAWKS, being first duly swomn, deposes and says:
I have read the foregoing CLAIMANTS STEVE AND DEANNE, HAWKS’

AMENDED RESPONSES TO OBJECTOR'S FIRST REQUESTS FOR DISCOVERY,
know the contents thereof and that the same are true to the best of my knowledge, information,

and belief.
%Wy

Steve Hawks

SUBSCRIBED AND SWORN to before me this 40 74 day of April, 2016.

3,,,.,,.,— MA""’

NOTARY PUBLIC FOR IDAHO
Residingat _ S2  AMavrey
My Commission Expires 7/ 820

Client4140425.1
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STATE OF IDAHO )

) ss.
County of Benewah )

DEANNE HAWKS, being first duly sworn, deposes and says:

I have read the foregoing CLAIMANTS STEVE AND DEANNE HAWKS®
AMENDED RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY,
know the contents thereof and that the same are true to the best of my knowledge, information,
and belief.

NQFARY PUBLIC FOR IDAHO
Residingat _ S%- Algriec
My Commission Expires s, / 7 2020

Chent4140425.1



