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STATE OF IDAHO )
) ss.
County of Ada )

SARAH A. McCORMACK, being duly sworn upon oath, deposes and states as
follows:

1. I am over eighteen years of age and am an attorney with the law firm
Moffatt, Thomas, Barrett, Rock & Fields, Chartered, counsel of record for the above-named
Claimants Steve and Deanna Hawks, and make this affidavit upon my own personal knowledge.

2. On February 5, 2016, the Coeur d’ Alene Tribe (“Objector”) served
Claimants Steve and Deanne Hawks (collectively, “Claimants”) with Objector’s First Requests
Jor Discovery to Claimants in Subcase Nos. 91-7102 and 91-7173. Attached hereto as Exhibit A
are true and correct copies of Objector’s First Requests for Discovery to Claimants in Subcase
Nos. 91-7102 and 91-7173.

3. On March 4, 2016, claimants Jack and Nancy Buell (the “Buells”)
provided Objector with Claimant(s) Buells’ Response to Objector’s First Request for Discovery
for Subcase No. 92-07226. Attached hereto as Exhibit B is a true and correct copy of
Claimant(s) Buells’ Response to Objector’s First Reqﬁest for Discovery for Subcase
No. 92-07226.

4. On March 7, 2016, Claimants provided Objector with Claimants Steve and
Deanne Hawks’ Responses to Objector’s First Requests for Discovery for Subcase Nos. 91-7102
and 91-7173 (the “First Responses™). Attached hereto as Exhibit C are true and correct copies
of Claimants Steve and Deanne Hawks’ Responses to Objector’s First Requests for Discovery

for Subcase Nos. 91-7102 and 91-7173.
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5. On March 15, 2016, 1, along with Norman Semanko of this law firm,
co-counsel for the Buells and counsel for Objector participated in a conference call regarding the
discovery responses from the Buells. During the conference call counsel for Objector explained
its concerns regarding the discovery responses, request by request. However, Objector did not
address any of the issues described in its Motion to Compel regarding the Buells’ response for
Interrogatory No. 7. In fact, Objector informed counsel for Claimants that he found the Buells’
licensing file online and had reviewed the documents.

6. During the March 15 conference call counsel for Objector admitted that
some of the interrogatories, specifically Interrogatory Nos. 8, 9, 12, 13, 14 and 15, sought a legal
conclusion and offered to consider amending those requests or, alternatively, offered that
Claimants should provide qualified answers. However, during the Mafch 21 conference call,
counsel for Objector reneged on his earlier offer to amend the requests and insisted that
Claimants provide qualified answers.

7. At the end of the March 15 conference call, counsel for the parties agreed
to schedule a follow-up call for March 21, 2016, to give time for Claimants to develop a plan to
address Objector’s concerns.

8. On March 15, 2016, Kinzo Mihara, counsel for Objector, sent a follow-up
e-mail confirming the agreement between the parties. Attached hereto as Exhibit D is a true and
correct copy of Kinzo Mihara’s e-mail to counsel regarding the March 15 conference call, dated
March 15, 2016.

9. On March 21, 2016, 1, along with Norman Semanko of this law firm,

co-counsel for the Buells and counsel for Objector participated in a follow-up conference call
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regarding the discussion at the March 15 conference call. During this conference call Claimants
agreed to provide amended responses to Objector’s discovery requests in accordance with
concerns explained by Objector for the responses by the Buells.

10.  On March 28, 2016, Claimants provided Objector with Claimants Steve
and Deanne Hawks’ Amended Responses to Objector’s First Requests for Discovery Requests
for Subcase Nos. 91-7102 and 91-7173 (the “Amended Responses™). Attached hereto as
Exhibit E are true and correct copies Claimants Steve and Deanne Hawks’ Amended Responses
to Objector’s First Requests for Discovery Requests for Subcase Nos. 91-7102 and 91-7173.

11. On April 13, 2016, Objector served Claimants with Objector’s Second
Requests for Discovery to Claimants for both Subcase Nos. 91-7102 and 91-7173. In addition,
Objector deposed Claimants on May 2, 2016 in St. Maries, Idaho.

12.  Objector made no contact or effort to meet and confer with counsel for
Claimants regarding the Claimants’ responses until April 15, 2016, when it served Claimants
with its Motion to Compel and Motion to Determine Sufficiency of Objections and to Deem
Certain Matters Admitted.

13. On May 3, 2016, Claimants provided Objector with Claimants Ste.ve and
Deanne Hawks Amended Responses to Objectors First Requests for Discovery with Claimant

Verification for Subcase Nos. 91-7102 and 91-7173. Attached hereto as Exhibit F are true and
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correct copies Claimants Steve and Deanne Hawks Amended Responses to Objectors First

Requests for Discovery with Claimant Verification for Subcase Nos. 91-7102 and 91-7173.

Further your affiant sayeth naught.

Q d Mt —S

Sarah A. McCormack

SUBSCRIBED AND SWORN to before me this 4th day of May, 2016.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 4th day of May, 2016, I caused a true and
correct copy of the foregoing AFFIDAVIT OF SARAH MCCORMACK IN SUPPORT OF
CLAIMANTS’ RESPONSE TO OBJECTOR’S MOTION TO COMPEL AND MOTION
TO DETERMINE SUFFICIENCY OF OBJECTIONS AND TO DEEM CERTAIN
MATTERS ADMITTED to be served by the method indicated below, and addressed to the

following:

Howard A. Funke

Kinzo H. Mihara

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, ID 83816-0969
Facsimile (208) 667-4695
hfunke@indian-law.org
kmihara@indian-law.org
dhedden@indian-law.org

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

700 W. State St., 2nd Floor

P.O. Box 83720

Boise, ID 83720-0010

Facsimile (208) 854-8072

Director

IDAHO DEPARTMENT OF WATER RESOURCES
322 E. Front St.

P.O. Box 83720

Boise, ID 83720-0098

Facsimile (208) 287-6700
gary.spackman@idwr.idaho.gov

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

&) Facsimile

( ) E-Mail

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(0 Facsimile

( ) E-Mail

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

() Facsimile

( ) E-Mail

QJ\ M o b Norwsa Sontnky

“Norman M. Semanko
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Subcase Nos. 91-7102; 91-7173
CSRBA Case NO. 49576

Hawks v CDA Tribe

EXHIBIT A



RECEIVED
Howard A. Funke, ISB No. 2720

Kinzo H. Mihara, ISB No. 7940 MAY 05 201
Dylan Hedden-Nicely, ISB No. 8856 DEPARTMENT OF
HOWARD FUNKE & ASSOCIATES, P.C. WATER RESOURCES

Attorneys at Law

424 Sherman Avenue, Suite 308
P. O. Box 969

Coeur d'Alene, Idaho 83 8\1 6-0969
P (208) 667-5486

F (208) 667-4695

Counsel for the Coeur d’Alene Tribe

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In re CSRBA Subcase No.: 91-7102

Case No. 49576

Steve and Deanne Hawks,
OBJECTOR’S FIRST REQUESTS FOR
Claimant(s), DISCOVERY TO CLAIMANT(S)
V.

Coeur d’Alene Tribe, a federally-recognized
Indian Tribe,

Objector.

N e N N et N N N N N N N N N N N N N N

To:  Claimant(s), Steve and Deanne Hawks, and their attorney of record, Norman
Semanko, Esq., of the firm, Moffatt, Thomas, Barrett, Rock & Fields, Chtd., 101
S. Capitol Blvd., 10% Floor, P.O. Box 829, Boise, Idaho 83701-0829.
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Please respond and answer these discovery requests in the time periods allowed
under Idaho law.

GENERAL INSTRUCTIONS

1. Scope of Discovery. These discovery requests are directed to the above-named CSRBA
Claimant(s) and cover all information in its possession, custody and control, including
information in the possession of officers, employees, agents, servants, representatives, attorneys,
or other persons directly or indirectly employed or retained by them, or anyone else acting on
their behalf or otherwise subject to their control, and any merged, consolidated, or acquired
predecessor or successor, parent, subsidiary, division, or affiliate.

2. Time Period. Unless otherwise indicated, these discovery requests apply to the time
period from the priority date of the claim at issue in this litigation to the present.

3. Supplemental Responses. These document requests are continuing; supplemental
documents must be provided pursuant to applicable civil discovery rules.

4, Deletions from Documents. Where anything has been deleted from a document produced
in response to a document request:

a. specify the nature of the material deleted;

b. specify the reason for the deletion; and
c. identify the person responsible for the deletion.
5. Organization of Documents in Response. Documents submitted pursuant to a document

request should be produced in the manner in which they are kept in the ordinary course of
business and/or grouped and labeled according to the individual paragraph(s) of the document
request. Within each group, the documents should be arranged, to the extent possible, in
chronological order. If any document is responsive to more than one document request, you may
provide a single copy indicating the requests to which it is responsive.

6. Document No Longer in Possession. If any document requested is no longer in the
possession, custody, or control of the Claimant(s), state:

what was done with the document;

when such document was made;

the identify and address of the current custodian of the document;

the person who made the decision to transfer or dispose of the document; and
the reasons for the transfer or disposition.

7. Privilege as Applied to Document Production. If objection is made to producing any

document, or any portion thereof, or to disclosing any information contained therein, on the basis
of any claim of privilege, the Claimant(s) is requested to specify in writing the nature of such

oo op
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information and documents, and the nature of the claim of privilege, so that the Court may rule
on the propriety of the objection. In the case of documents, the Claimant(s) should state:

the title of the document;

the nature of the document (e.g., interoffice memorandum, correspondence,
report, etc.);

the author or sender;

the addressee;

the date of the document;

the name of each person to whom the original or a copy was shown or circulated;
the names appearing on any circulation list relating to the document;

the basis on which privilege is claimed; and

a summary statement of the subject matter of the document in sufficient detail to
permit the Court to rule on the propriety of the objection.

gp

TR o pe

Upon the agreement of counsel, certain documents may be excluded from these requirements.

8. Singular/Plural. Words used in the plural shall also be taken to mean and include the
singular. Words used in the singular shall also be taken to mean and include the plural.

9. “And” and “Or.” The words “and” and “or” shall be construed conjunctively or
disjunctively as necessary to make the request inclusive rather than exclusive.

10.  Reservation of Rights. The Coeur d’Alene Tribe (“Tribe”) reserves all rights, including
its sovereign immunity from suit. No part of this discovery request should be interpreted or
construed as a waiver of tribal sovereign immunity or as an acknowledgement by the Tribe that
any particular issue will be litigated in this subcase.

DEFINITIONS

Unless otherwise indicated, the following definitions shall apply to these discovery requests:

1. “Court” or “CSRBA Court” shall mean the Coeur d’ Alene-Spokane River Basin
Adjudication Court, District Court in and for Twin F alls County, Idaho, Hon. Eric
Wildman, or his successor, presiding.

2. “Coeur d’Alene Lake” or “Lake Coeur d’Alene” means the lake identified by the U.S.
Supreme Court in the case Idaho v. United States, 533 U.S. 262 (2001) to which title was
quieted in favor of the United States and Coeur d’Alene Tribe.

3. “Document” means all writings of any kind, including, without limitation, the originals
and all non-identical copies, whether different from the originals by reason of any
notation made on such copies or otherwise including, without limitation, correspondence,
memoranda, notes, diaries, statistics, letters, telegrams, minutes, contracts, bills of lading,
reports, studies, checks, statements, receipts, returns, summaries, pamphlets, books,
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10.

11.

12.

governmental records, interoffice and intra-office communications, notations of any
conversations (including, without limitation, telephone calls, meetings, and other
Communications), bulletins, printed matter, computer printouts, teletypes, telefax,
invoices, worksheets, graphic or oral records or representations of any kind (including,
without limitation, photographs, charts, graphs, microfiche, microfilm, videotapes,
recordings, and motion pictures), electronic, mechanical, or electric records or
representations of any kind (including, without limitation, tapes, cassettes, discs,
recordings and computer memories), and all drafts, alterations, modifications, changes
and amendments of any of the foregoing.

“Elevation” means the elevation in feet above mean sea level.

“Legal basis” means any source of law you assert supports your legal position including,
but not limited to, case law, common law, the Constitution, statutes, executive orders,
executive actions, and regulations.

“Objection” means the objection filed by the Tribe against Claimant(s) water rights in the
above-encaptioned matter. If this term is used in any other context, it will be specifically
noted where set forth herein.

“Ordinary High Water Mark” or “OHWM? means the presumed Ordinary High Water
Mark of Coeur d’Alene Lake and the St. Joe River 0f 2128 feet elevation consistent with
the holding of In re Sanders Beach, 143 Idaho 443 (2008).

“Response to Objection” means the Standard Form 2 — Response to Objection filed by
you, or your attorney on your behalf, and the language contained therein. If this term is
used in any other context, it will be specifically noted where set forth herein.

“Relate to,” “relating to,” or “relates to” means constituting, defining, concerning,
embodying, reflecting, identifying, stating, referring to, dealing with, or in any way
pertaining to.

“Saint Joseph River” or “St. Joe River” means the river identified by the U.S. Supreme
Court in the case Idaho v. United States, 533 U.S. 262 (2001) to which title was quieted
in favor of the United States and Coeur d’Alene Tribe.

“Subject matter of this action” shall mean the facts and legal doctrines at issue and/or
disputed in the Objection and Response(s) to Objection filed in the above-encaptioned
matter,

“Submerged lands” and/or “bed and banks” shall mean the lands underlying the
navigable waters of either Coeur d’Alene Lake or the St. Joe River.

“Tribe” and/or “Objector” shall mean the Coeur d’Alene Tribe.
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13.  “You” and “your,” unless otherwise indicated, means the Claimant(s) and every past or
present employee, agent, and authorized representative.

You are requested to file within thirty (30) days a written response to the following and to
produce those documents for inspection and/or copying.

(@) Your written response shall state with respect to each item or category, that inspection-related
activities will be permitted as requested, unless request is refused, in which event the reasons for
refusal shall be stated. If the refusal relates to part of an item or category, that part shall be
specified.

(b) In accordance, the documents shall be produced as they are covered in the usual course of
business or you shall organize and label them to correspond with the categories in the request.

(c) These requests shall encompass all items within your possession, custody or control.

(d) These requests are continuing in character so as to require you to promptly amend or
supplement your response if you obtain further material information.

(e) If in responding to these requests you encounter any ambiguity in construing any request,
instruction or definition, set forth the matter deemed ambiguous in the construction used, in
responding.

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the United States of America is the legal
owner, and the Coeur d’Alene Tribe is the beneficial owner of the submerged bed and banks of
Coeur d’Alene Lake and the St. Joe River within the exterior boundaries of the Coeur d’Alene
Indian Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of Ammerica, as the
trustee, and the Coeur d’ Alene Tribe, as the beneficially interested party of the trusteeship, is
entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the bed and banks of
the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the Coeur d’Alene
Indian Reservation.

ANSWER:
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REQUEST FOR ADMISSION NO. 3: Please admit that the State if Idaho is permanently
enjoined from asserting any right, title or otherwise interest in or to the bed and banks of the
Coeur d’Alene Lake and the St. Joe River within the current boundaries of the Coeur d’Alene
Indian Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe has the
inherent right to exclude non-members of the Coeur d’ Alene Tribe from tribally owned lands
within the Coeur d’Alene Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion for this claim is
located within the exterior boundary of the Coeur d’Alene Indian Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM for Coeur
d’Alene Lake and the St. Joe River is 2128 feet above sea level.

ANSWER:

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion and/or some or all
of the diversion works at issue in the above-encaptioned matter is below the presumed OHWM
of the St. Joe River.

ANSWER:

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the bed and banks
at the location of Claimant(s) water diversion point are navigable.

ANSWER:
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REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the point of diversion
for a water right is the point at which water is diverted from a natural water channel and put to
beneficial use.

ANSWER:

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not have permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe at the time the diversion works were constructed for this claim.

ANSWER:

REQUEST FOR ADMISSION NO. 11: Please admit that since the time Claimant(s) began
diverting water from the St. Joe River he/she has never received permission to encroach upon the
submerged lands of the St. Joe River from either the United States or the Coeur d’Alene Tribe
for Claimant(s) diversionary works.

ANSWER:

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a water right may not
be initiated or maintained in trespass.

ANSWER:

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does not have the right
to enter the lands of the Coeur d’ Alene Tribe for the purposes of maintaining his/her diversion
works.

ANSWER:

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right and/or an IDWR
water permit or license does not authorize the holder of said right, permit, or license to trespass
on the land of another for any purpose.

ANSWER:
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REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law riparian rights are
limited to the right to maintain adjacency to navigable waters and to build or use aids to
navigation but does not provide for any right to make any consumptive use of water or right of
access for the appropriation of water.

ANSWER:

INTERROGATORIES

INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-15 above, please
state the legal and/or factual basis of each denial, if any.

ANSWER:

INTERROGATORY NO. 2: Please identify the legal basis which you intend to rely upon for
support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in regard to the
subject lands which are ordinarily attendant to waterfront property, including the
right to access water, to wharfage, or to use the adjacent water. These rights are
therefore appurtenant to and including [sic] with those waterfront lands sold by
the U.S. and are subject only to State law regulation as provided by the Acts of
Congress enabling the alienation of those lands.”

ANSWER:

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit from the Coeur
d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal permit number?

ANSWER:

INTERROGATORY NO. 4: Before installing the diversionary works in the St. Joe River, did
Claimant(s), or Claimant(s) predecessors in title request the permission of either the United
States or Tribe to encroach upon the submerged lands of the St. Joe River?

ANSWER:
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INTERROGATORY NO. 5: Please state the name, address, telephone number, and type of
testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER:

INTERROGATORY NO. 6: For each person listed as an expert witness above, please:

(a) State the subject matter on which the expert is expected to testify;

(b) Provide a complete statement of all opinions to be expressed and the basis and reasons
therefore;

(¢) Provide the facts, data or other information considered by the witness in forming his or
her opinions;

(d) Note any exhibits to be used by the expert witness as a summary of or support for the
opinions; and,

(e) Provide the qualifications of the witness, including a list of all publications (co)authored
by the witness within the preceding ten (10) years, the compensation to be paid for the
testimony, and a list of other cases in which the witness has testified as an expert at trial
or by deposition within the four preceding years.

ANSWER:

INTERROGATORY NO. 7: Please describe the Claimant(s) diversion works and water system
from the point of diversion to the place of use, including but not limited to, a description of all
materials located in the water, the pump capacity (in gallons per minute), the conduit diameter(s)
(in inches), any storage facilities on the property (and storage volume in gallons), and a
description of the water conveyance on the property.

ANSWER:

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the Coeur d’ Alene Tribe
owns the submerged lands underlying the claimant’s point of diversion please list the name and
contact information of such person or entity.

ANSWER:
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REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce any documents you assert support your
factual and/or legal basis in answering Requests for Admission Nos. 1-15 and Interrogatories
Nos. 1-8.

RESPONSE:

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct, and admissible
copy of the deed, or other document, by which you acquired title to your property. If you
acquired your property by operation of law, please produce any documents which evidence the
factual basis of your acquisition.

RESPONSE:

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct, and admissible
copy of any title insurance policy (with declarations page) covering the real property to which
the water right claim at issue in this matter is appurtenant.

RESPONSE:

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct, and admissible
copy of any available engineering/draftsman drawings, reports, or other documents related to
your property’s water-system.

RESPONSE:

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct, and admissible
copy of a scaled elevation-view (side-cut view) diagram of the diversion works at issue in this
case. On the diagram, please draw the OHWM and the ordinary low water mark. Please provide
the elevation of the pump, the elevation of the high/low point of the water line, the length of the
water line (in feet), and depth of pump (in feet below OHWM). Please provide the lowest
elevation of the entire diversion works,

RESPONSE:
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REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct, and admissible
copy of a scaled plan-view (top view) diagram of the property and diversion works at issue in
this case. On the diagram, please include all property boundaries, structures, pasture, yard,
gardens, and other locations where water use is occurring. Please include the location of the St.
Joe River, the location of all components of the diversion works, pump, and water line, and the
location of all water conveyance systems on the property.

RESPONSE:

REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct, and admissible
copy of photos showing the diversion works and water-system, including but not limited to the
pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE:

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct, and admissible
copy of any deeds, surveys, plats, or other document which relates to the property at the location
of your point of diversion. In this request the term “property” means land appurtenant to your
point of diversion.

RESPONSE:

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct, and admissible
copy of any water withdrawal permit(s) and license(s) and/or encroachment permit(s) you may
hold from the Idaho Department of Water Resources and/or the Idaho Department of Lands.

RESPONSE:

REQUEST FOR PRODUCTION NO. 10: Please produce all LR.C.P. Rule 26 material for any
witness listed or noted as an expert witness in your answer to Interrogatories Nos. 5 and 6 above,

RESPONSE:
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REQUEST FOR PRODUCTION NO. 11: Please produce documents related to available water
use data for the diversion works and/or the property.

RESPONSE:

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related to other sources
of water used by the Claimant(s) on the property and/or other claims made in the CSRBA by the
Claimant(s) for other water rights appurtenant to the property and/or any additional water use
permits or licenses acquired by the claimant since the commencement of the CSRBA for water
use appurtenant to the property at issue.

RESPONSE:

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents which may be
relevant to, or support, Claimant(s)’ water right claim, Objector’s objection, and/or any
responses to the objection which have been filed in this matter.

RESPONSE:

o O
Respectfully submitted this > ~ day of T< b v way 2016.

HOWARD FUNKE & ASSOCIATES, P.C.

Howard Funke, Of the Firm
Attorneys for the Coeur d’Alene Tribe
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Certificate of Service

I hereby certify that on the 5 “ ' __day of February, 2016, a copy of the foregoing

Objector's First Requests for Discovery to Claimant(s) was served on the following counsel of

record and other entities via email and/or hard-copy via first class mail, postage pre-paid:

Norman Semanko

Moffatt, Thomas, Barrett, Rock & Fields, Chtd.

P.O. Box 829
Boise, Idaho 83701-0829
nms@moffatt.com

Counsel for Claimant(s) and Respondent NIWRA members

Clive Strong

Steven Strack

Office of the Attorney General
State of Idaho

P.O. Box 83720

Boise, Idaho 83720-0010
steve.strack(@ag.idaho.gov

Counsel for Respondent State of Idaho

U.S. Department of Justice
Environment & Nat’l Resources
550 W. Fort St., MSC 033
Boise, Idaho 83724

Idaho Department of Water Resources

P.O. Box 83720
Boise, Idaho 83720-0098
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Howard A. Funke, ISB No. 2720

Kinzo H. Mihara, ISB No. 7940

Dylan Hedden-Nicely, ISB No. 8856
HOWARD FUNKE & ASSOCIATES, P.C.
Attorneys at Law

424 Sherman Avenue, Suite 308

P. O. Box 969

Coeur d'Alene, Idaho 83816-0969

P (208) 667-5486

F (208) 667-4695

Counsel for the Coeur d’dlene Tribe

RECEIVED
MAY 05 2815

EPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In re CSRBA

Case No. 49576

Steve Hawks and Deanne Hawks,
Claimants,
V.

Coeur d’Alene Tribe, a federally-recognized
Indian Tribe,

Objector.

\_/vvvvvvvvvvvvvvvvvv

Subcase No.: 91-7173

OBJECTOR’S FIRST REQUESTS FOR
DISCOVERY TO CLAIMANTS

To:  Claimant(s), Steve Hawks and Deanne Hawks, and their attorney of record,
Norman Semanko, Esq., of the firm, Moffatt, Thomas, Barrett, Rock & F ields,
Chtd., 101 S. Capitol Blvd., 10 Floor, P.O. Box 829, Boise, Idaho 83701-0829.

OBJECTOR'’S FIRST REQUESTS
FOR DISCOVERY TO CLAIMANT(S) - 1



Please respond and answer these discovery requests in the time periods allowed
under Idaho law.

GENERAL INSTRUCTIONS

1. Scope of Discovery. These discovery requests are directed to the above-named CSRBA
Claimant(s) and cover all information in its possession, custody and control, including
information in the possession of officers, employees, agents, servants, representatives, attorneys,
or other persons directly or indirectly employed or retained by them, or anyone else acting on
their behalf or otherwise subject to their control, and any merged, consolidated, or acquired
predecessor or successor, parent, subsidiary, division, or affiliate.

2. Time Period. Unless otherwise indicated, these discovery requests apply to the time
period from the priority date of the claim at issue in this litigation to the present.

3. Supplemental Responses. These document requests are continuing; supplemental
documents must be provided pursuant to applicable civil discovery rules.

4, Deletions from Documents. Where anything has been deleted from a document produced
in response to a document request:

a. specify the nature of the material deleted;
b. specify the reason for the deletion; and
c. identify the person responsible for the deletion.
5. Organization of Documents in Response. Documents submitted pursuant to a document

request should be produced in the manner in which they are kept in the ordinary course of
business and/or grouped and labeled according to the individual paragraph(s) of the document
request. Within each group, the documents should be arranged, to the extent possible, in
chronological order. If any document is responsive to more than one document request, you may
provide a single copy indicating the requests to which it is responsive.

6. Document No Longer in Possession. If any document requested is no longer in the
possession, custody, or control of the Claimant(s), state:

a. what was done with the document;
b. when such document was made;
c. the identify and address of the current custodian of the document;
d. the person who made the decision to transfer or dispose of the document; and
e. the reasons for the transfer or disposition.
7. Privilege as Applied to Document Production. If objection is made to producing any

document, or any portion thereof, or to disclosing any information contained therein, on the basis
of any claim of privilege, the Claimant(s) is requested to specify in writing the nature of such

OBJECTOR’S FIRST REQUESTS
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information and documents, and the nature of the claim of privilege, so that the Court may rule
on the propriety of the objection. In the case of documents, the Claimant(s) should state:

the title of the document;

the nature of the document (e.g., interoffice memorandum, correspondence,
report, etc.);

the author or sender;

the addressee;

the date of the document;

the name of each person to whom the original or a copy was shown or circulated;
the names appearing on any circulation list relating to the document;

the basis on which privilege is claimed; and

a summary statement of the subject matter of the document in sufficient detail to
permit the Court to rule on the propriety of the objection.

o

FE@ o po

Upon the agreement of counsel, certain documents may be excluded from these requirements.

8. Singular/Plural. Words used in the plural shall also be taken to mean and include the
singular. Words used in the singular shall also be taken to mean and include the plural.

9. “And” and “Or.” The words “and” and “or” shall be construed conjunctively or
disjunctively as necessary to make the request inclusive rather than exclusive.

10.  Reservation of Rights. The Coeur d’Alene Tribe (“Tribe™) reserves all rights, including
its sovereign immunity from suit. No part of this discovery request should be interpreted or
construed as a waiver of tribal sovereign immunity or as an acknowledgement by the Tribe that
any particular issue will be litigated in this subcase.

DEFINITIONS

Unless otherwise indicated, the following definitions shall apply to these discovery requests:

1. “Court” or “CSRBA Court” shall mean the Coeur d’ Alene-Spokane River Basin
Adjudication Court, District Court in and for Twin Falls County, Idaho, Hon. Eric
Wildman, or his successor, presiding.

2. “Coeur d’Alene Lake” or “Lake Coeur d’Alene” means the lake identified by the U.S.
Supreme Court in the case Idaho v. United States, 533 U.S. 262 (2001) to which title was
quieted in favor of the United States and Coeur d’Alene Tribe.

3. “Document” means all writings of any kind, including, without limitation, the originals
and all non-identical copies, whether different from the originals by reason of any
notation made on such copies or otherwise including, without limitation, correspondence,
memoranda, notes, diaries, statistics, letters, telegrams, minutes, contracts, bills of lading,
reports, studies, checks, statements, receipts, returns, summaries, pamphlets, books,
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governmental records, interoffice and intra-office communications, notations of any
conversations (including, without limitation, telephone calls, meetings, and other
communications), bulletins, printed matter, computer printouts, teletypes, telefax,
invoices, worksheets, graphic or oral records or representations of any kind (including,
without limitation, photographs, charts, graphs, microfiche, microfilm, videotapes,
recordings, and motion pictures), electronic, mechanical, or electric records or
representations of any kind (including, without limitation, tapes, cassettes, discs,
recordings and computer memories), and all drafts, alterations, modifications, changes
and amendments of any of the foregoing.

3. “Elevation” means the elevation in feet above mean sea level.
4, “Legal basis” means any source of law you assert supports your legal position including,

but not limited to, case law, common law, the Constitution, statutes, executive orders,
executive actions, and regulations.

b

“Objection” means the objection filed by the Tribe against Claimant(s) water rights in the
above-encaptioned matter. If this term is used in any other context, it will be specifically
noted where set forth herein.

6. “Ordinary High Water Mark” or “OHWM?” means the presumed Ordinary High Water
Mark of Coeur d’Alene Lake and the St. Joe River of 2128 feet elevation consistent with
the holding of In re Sanders Beach, 143 Idaho 443 (2008).

7. “Response to Objection” means the Standard Form 2 — Response to Objection filed by
you, or your attorney on your behalf, and the language contained therein. If this term is
used in any other context, it will be specifically noted were set forth herein.

8. “Relate to,” “relating to,” or “relates to” means constituting, defining, concerning,
embodying, reflecting, identifying, stating, referring to, dealing with, or in any way
pertaining to.

9. “Saint Joseph River” or “St. Joe River” means the river identified by the U.S. Supreme
Court in the case Jdaho v. United States, 533 U.S. 262 (2001) to which title was quieted
in favor of the United States and Coeur d’Alene Tribe.

10.  “Subject matter of this action” shall mean the facts and legal doctrines at issue and/or
disputed in the Objection and Response(s) to Objection filed in the above-encaptioned
matter,

11.  “Submerged lands” and/or “bed and banks” shall mean the lands underlying the
navigable waters of either Coeur d’Alene Lake or the St. Joe River.

12.  “Tribe” and/or “Objector” shall mean the Coeur d’Alene Tribe.

OBJECTOR'’S FIRST REQUESTS
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13.  “You” and “your,” unless otherwise indicated, means the Claimant(s) and every past or
present employee, agent, and authorized representative.

You are requested to file within thirty (30) days a written response to the following and to
produce those documents for inspection and/or copying.

(a) Your written response shall state with respect to each item or category, that inspection-related
activities will be permitted as requested, unless request is refused, in which event the reasons for
refusal shall be stated. If the refusal relates to part of an item or category, that part shall be
specified.

(b) In accordance, the documents shall be produced as they are covered in the usual course of
business or you shall organize and label them to correspond with the categories in the request.

(c) These requests shall encompass all items within your possession, custody or control.

(d) These requests are continuing in character so as to require you to promptly amend or
supplement your response if you obtain further material information.

(e) If in responding to these requests you encounter any ambiguity in construing any request,
instruction or definition, set forth the matter deemed ambiguous in the construction used, in
responding.

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the United States of America is the legal
owner, and the Coeur d’ Alene Tribe is the beneficial owner of the submerged bed and banks of

Coeur d’Alene Lake and the St. Joe River within the exterior boundaries of the Coeur d’Alene
Indian Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of America, as the
trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the trusteeship, is
entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the bed and banks of
the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the Coeur d’Alene
Indian Reservation.

ANSWER:

OBJECTOR’S FIRST REQUESTS
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REQUEST FOR ADMISSION NO. 3: Please admit that the State if Idaho is permanently
enjoined from asserting any right, title or otherwise interest in or to the bed and banks of the
Coeur d’Alene Lake and the St. Joe River within the current boundaries of the Coeur d’ Alene
Indian Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe has the
inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned lands
within the Coeur d’Alene Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion for this claim is
located within the exterior boundary of the Coeur d’Alene Indian Reservation.

ANSWER:

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM for Coeur
d’Alene Lake and the St. Joe River is 2128 feet above sea level.

ANSWER:

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion and/or some or all
of the diversion works at issue in the above-encaptioned matter is below the presumed OHWM
of the St. Joe River.

ANSWER:

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the bed and banks
at the location of Claimant(s) water diversion point are navigable.

ANSWER:

OBJECTOR'’S FIRST REQUESTS
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REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the point of diversion
for a water right is the point at which water is diverted from a natural water channel and put to
beneficial use.

ANSWER:

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not have permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe at the time the diversion works were constructed for this claim.

ANSWER:

REQUEST FOR ADMISSION NO. 11: Please admit that since the time Claimant(s) began
diverting water from the St. Joe River he/she has never received permission to encroach upon the
submerged lands of the St. Joe River from either the United States or the Coeur d’Alene Tribe
for Claimant(s) diversionary works.

ANSWER:

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a water right may not
be initiated or maintained in trespass.

ANSWER:

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does not have the right
to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining his/her diversion
works.

ANSWER:

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right and/or an IDWR
water permit or license does not authorize the holder of said right, permit, or license to trespass
on the land of another for any purpose.

ANSWER:
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REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law riparian rights are
limited to the right to maintain adjacency to navigable waters and to build or use aids to
navigation but does not provide for any right to make any consumptive use of water or right of
access for the appropriation of water.

ANSWER:

INTERROGATORIES

INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-15 above, please
state the legal and/or factual basis of each denial, if any,

ANSWER:

INTERROGATORY NO. 2: Please identify the legal basis which you intend to rely upon for
support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in regard to the
subject lands which are ordinarily attendant to waterfront property, including the
right to access water, to wharfage, or to use the adjacent water. These rights are
therefore appurtenant to and including [sic] with those waterfront lands sold by
the U.S. and are subject only to State law regulation as provided by the Acts of
Congress enabling the alienation of those lands.”

ANSWER:

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit from the Coeur
d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal permit number?

ANSWER:

INTERROGATORY NO. 4: Before installing the diversionary works in the St. Joe River, did
Claimant(s), or Claimant(s) predecessors in title request the permission of either the United
States or Tribe to encroach upon the submerged lands of the St. Joe River?

ANSWER:
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INTERROGATORY NO. 5: Please state the name, address, telephone number, and type of
testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER:

INTERROGATORY NO. 6: For each person listed as an expert witness above, please:

(a) State the subject matter on which the expert is expected to testify;

(b) Provide a complete statement of all opinions to be expressed and the basis and reasons
therefore;

(c) Provide the facts, data or other information considered by the witness in forming his or
her opinions;

(d) Note any exhibits to be used by the expert witness as a summary of or support for the
opinions; and,

(e) Provide the qualifications of the witness, including a list of all publications (co)authored
by the witness within the preceding ten (10) years, the compensation to be paid for the
testimony, and a list of other cases in which the witness has testified as an expert at trial
or by deposition within the four preceding years.

ANSWER:

INTERROGATORY NO. 7: Please describe the Claimant(s) diversion works and water system
from the point of diversion to the place of use, including but not limited to, a description of all
materials located in the water, the pump capacity (in gallons per minute), the conduit diameter(s)
(in inches), any storage facilities on the property (and storage volume in gallons), and a
description of the water conveyance on the property.

ANSWER:

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the Coeur d’Alene Tribe
owns the submerged lands underlying the claimant’s point of diversion please list the name and
contact information of such person or entity.

ANSWER:
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REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce any documents you assert support your
factual and/or legal basis in answering Requests for Admission Nos. 1-15 and Interrogatories
Nos. 1-8.

RESPONSE:

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct, and admissible
copy of the deed, or other document, by which you acquired title to your property. If you
acquired your property by operation of law, please produce any documents which evidence the
factual basis of your acquisition.

RESPONSE:

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct, and admissible
copy of any title insurance policy (with declarations page) covering the real property to which
the water right claim at issue in this matter is appurtenant.

RESPONSE:

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct, and admissible
copy of any available engineering/draftsman drawings, reports, or other documents related to
your property’s water-system.

RESPONSE:

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct, and admissible
copy of a scaled elevation-view (side-cut view) diagram of the diversion works at issue in this
case. On the diagram, please draw the OHWM and the ordinary low water mark. Please provide
the elevation of the pump, the elevation of the high/low point of the water line, the length of the
water line (in feet), and depth of pump (in feet below OHWM). Please provide the lowest
elevation of the entire diversion works.

RESPONSE:
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REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct, and admissible
copy of a scaled plan-view (top view) diagram of the property and diversion works at issue in
this case. On the diagram, please include all property boundaries, structures, pasture, yard,
gardens, and other locations where water use is occurring. Please include the location of the St.
Joe River, the location of all components of the diversion works, pump, and water line, and the
location of all water conveyance systems on the property.

RESPONSE:

REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct, and admissible
copy of photos showing the diversion works and water-system, including but not limited to the
pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE:

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct, and admissible
copy of any deeds, surveys, plats, or other document which relates to the property at the location
of your point of diversion. In this request the term “property” means land appurtenant to your
point of diversion.

RESPONSE:

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct, and admissible
copy of any water withdrawal permit(s) and license(s) and/or encroachment permit(s) you may
hold from the Idaho Department of Water Resources and/or the Idaho Department of Lands.

RESPONSE:

REQUEST FOR PRODUCTION NO. 10: Please produce all L.R.C.P. Rule 26 material for any
witness listed or noted as an expert witness in your answer to Interrogatories Nos. 5 and 6 above.

RESPONSE:
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REQUEST FOR PRODUCTION NO. 11: Please produce documents related to available water
use data for the diversion works and/or the property.

RESPONSE:

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related to other sources
of water used by the Claimant(s) on the property and/or other claims made in the CSRBA by the
Claimant(s) for other water rights appurtenant to the property and/or any additional water use
permits or licenses acquired by the claimant since the commencement of the CSRBA for water
use appurtenant to the property at issue.

RESPONSE:

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents which may be
relevant to, or support, Claimant(s)’ water right claim, Objector’s objection, and/or any
responses to the objection which have been filed in this matter.

RESPONSE:

N
Respectfully submitted this $- day of T2 bvu &/f"c*;, 2016.

HOWARD FUNKE & ASSOCIATES, P.C.

ylloerd o

Howard Funke, Of the Firm
Attorneys for the Coeur d’dlene Tribe
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Certificate of Service

I hereby certify that on the & ” '__ day of February, 2016, a copy of the foregoing

Objector's First Requests for Discovery to Claimant(s) was served on the following counsel of

record and other entities via email and/or hard-copy via first class mail, postage pre-paid:

Norman Semanko

Moffatt, Thomas, Barrett, Rock & Fields, Chtd.

P.O. Box 829
Boise, Idaho 83701-0829
nms@moffatt.com

Counsel for Claimant(s) and Respondent NIWRA members

Clive Strong

Steven Strack

Office of the Attorney General
State of Idaho

P.O. Box 83720

Boise, Idaho 83720-0010
steve.strack(@ag.idaho.gov

Counsel for Respondent State of Idaho

U.S. Department of Justice
Environment & Nat’] Resources
550 W. Fort St., MSC 033
Boise, Idaho 83724

Idaho Department of Water Resources

P.0O. Box 83720
Boise, Idaho 83720-0098
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MORRIS AND WOLFF, P.A.
Nancy A. Wolff (ISB #2930)
Mariah R. Dunham (ISB #7287)
722 Main Avenue

St.-Maries, Idaho 83861
Telephone: (208) 245-2523
Facsimile: (208) 245-4392

Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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DEPARTMENT OF

WATER RZSOURCES

Attorneys for Claimant(s) Jack A. Buell and/or Eleanor L. Buell

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Case No. 49576

.Subcase No. 92-7226

CLAIMANT(S) BUELLS’ RESPONSE
TO OBJECTOR’S FIRST REQUESTS
FOR DISCOVERY

Jack A. Buell and/or Eleanor L. Buell,
husband and wife,

Claimant(s),

V8.

Coeur d’Alene Tribe, a federally-reco gnized

Indian tribe,

Objector.
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COMES NOW Claimant(s) Jack A. Buell and/or Eleanor L. Buell, by and through
undersigned counsel of record, and responds to Objector’s First Requests for Discovery as
follows:

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that it is vague, overly broad, unduly burdensome
‘and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimant(s) also object to this Request for Admission No. 1 because it seeks a legal conclusion
regarding the ownership of “the submerged bed and banks of Coeur d’ Alene Lake and the St. Joe
River within the exterior boundaries of the Coeur d’Alene Indian Reservation.” Without waiving
these objections, Claimant(s) deny Request for Admission No. 1.

REQUEST FOR ADMISSION NO. 2: Pleése admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the
trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of

the Coeur d’Alene Indian Re_servation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it is vague, overly broad, unduly burdensome:
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and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimant(s) also object to this Request for Admission No. 2 because it seeks a legal conclusion
regarding the ownership of “the bed and banks of Coeur d’Alene Lake and the St. Joe River

- within the exterior boundaries of the Coeur ‘d’Alene Indian Reservation.” Without waiving these

objections, Claimant(s) deny Request for Admission No. 2.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is
permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coéur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to

Request for Admission No. 3 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimant(s) lack sufficient information to either admit or deny Request
for Admission No. 3 ét this time, and therefore, deny the samne.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe
has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned

lands within the Coeur d’Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to

Request for Admission No. 4 on the grounds that it is vague and overly broad. Without waiving
the objection, Claimant(s) lack sufficient information to either admit or deny Request for

Admission No. 4 at this time, and therefore, deny the same.
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REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion
for this claim is located within the .exterior boundary of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NOQ. 5: Objection is made to
Request for Admission No. 5 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimant(s) deny Request for Admission No. 5.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to

Request for Admission No. 6 on the grounds that it seeks a legal conclusion regarding the
““OHWM for Coeur d’Alene and the St. Joe River.” Tel}ns defined in this Request refer to court
decisions, which speak for themselves. Without waiving these objections, Claimant(s) deny
Request for Admission No. 6.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion
and/or some or all of the diversion works at issue in the above-encaptioned matter is below the-

presumed OHWM of the St. Joe River. -

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Object-ion is made to
Request for Admission No. 7 on the grounds that it seeks a legal conclusion regarding the
“OHWM of the St. Joe River.” Terms defined in this Request refer to court decisions, which
speak for themselves. Without waiving these objections, Claimant(s) lack sufficient information
to either admit or deny Request for Admission No. 7 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[’] water diversion point are navigable.
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'RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to

Request for Admission No. 8 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably éalculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimant(s) lack sufficient information to either admit or deny Request
for Admission No. 8 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the
point <-)f diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to
Request for Admission No. 9 on the grounds that it seeks a legal conclusion regarding “the point
of diversion for a water right” and is not reasonably calculated to lead to the discovery of any

admissible evidence. Without waiving the objection, Claimant(s) deny Request for Admission

No. 9.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not
have permission to encroach upon the submerged lands ofthe St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this clzliim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to
Request for Admission No. 10 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding

Claimant(s) also object to this Request for Admission No. 10 because it seeks a legal conclusion.
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Without waiving these objections, Claimant(s) lack sufficient information to either admit or deny

Request for Admission No. 10 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time
Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from ¢ither the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to

Iiequest for Admission No. 11 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Respopding
Claimant(s) also object to this Request for Admission No. 11 because it seeks a legal conclusion.
Without waiving these objections, Claimant(s) lack sufficient information to either admit or deny
'Request for Admission No. 11 at this time, and therefore, deny the same.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a

water right may not be initiated or maintained in trespass.
| RESPONSE TO REQUE_ST FOR ADMISSION NO. 12: OBjection is made to
Request for Admission No. 12 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving the
objection, Claimant(s) deny Request for Admission No. 12.
REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining

his/her diversion works.
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RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to

Request for Admission No. 13 on the grounds that it is vague. Responding Claimant(s) also
object to this Request for Admission No. 13 on the grounds that it seeks a legal conclusion and is
not reasonably ca-lculated to lead to the'discovery of any admissible evidence. Without waiving
these objections, Claimant(s) deny Request for Admission No. 13.

' REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right
and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
lic-ense to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to

Request for Admission No. 14 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving the
objection, Claimant(s) deny Requést for Admission No. 14. _

REQUEST FOR ADMISSION NO. 15: Plea;se admit that under Idaho law
riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to
Request for Admission No. 15 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Resi)onding
Claimant(s) also object to this Request for Admission No. 15 because it seeks a legal gonclusion.

‘Without waiving these objections, Claimant(s) deny Requeét for Admission No. 15.
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INTERROGATORIES

INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Requests for Admissions No. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to
rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in

regard to the subject lands which are ordinarily attendant to

waterfront property, including the right to access water, to

wharfage, or to use the adjacent water. These rights are therefore

appurtenant to and including [sic] with those waterfront lands sold

by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands.”

AN SWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that it
seeks a legal conclusion. Notwithstanding the objection, the statement in Claimants’ response to
the Tribe’s objection speaks for itself,

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit
from the Coeﬁr d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: The responding Claimant(s) do not hold an encroachment

| permit from the Coeur d’Alene Tribe for any purpose.

INTERROGATORY NO. 4: Before installing the divefsionary works in the
St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of
either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?

ANSWER NO. 4: Objection is made to Interrogatory No. 3 on the grounds that it

is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
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of any admissible evidence. Notwithstanding the objection, Claimant(s) did not request the
permission of either the United States or Tribe to encroach upon the submerged lands of the St.

Joe River.,

INTERROGATORY NO. 5: Please state the name, address, telephone number,

and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimant(s) are unsure, at this time, whom they may call as
* witnesses at the time of hearing. Claimant(s) reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimant(s) may call any and all of the individuals ideﬁtiﬁed during discovery, to include, but
not be limited to the following individuals:

(a) Claimant, Jack A. Buell, ¢/o Morris and Wolff, P.A., Attorneys at Law,
722 Main Avenue, St. Maries, Idaho 83861.

(b) Claimant, Eleanor L. Buell, c/o Morris and Wolff, P.A., Attorneys at Law

£

722 Main Avenue, St. Maries, Idaho 83861.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:
- (a) State the subject matter on which the expert is expected to testify;
(b)  Provide a complete statement of all opinions to be expressed and the basis
and reasons therefore;

(c)  Provide the facts, data or other information considered by the witness in

forming his or her opinions;

(d)  Note any exhibits to be used by the expert witness as a summary of or

- support for the opinions; and,
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(e) Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has téstified as an expert at trial or by

deposition within the four preceding years.

ANSWER NO. 6: Claimant(s) are unsure, at this time, whom they may call as
expert witnesses at the time of hearing. Claimant(s) reserve the right to supplement this answer
in a timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works
and water system from the point of diversion to the place of use, including but not limited to, a _
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in

gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objec?tion is made to Interrogatory No. 7 on the grouncis that
the information requested is equally availablé to the Tﬁbe as to the Claimant(s).
Notwithstanding the objection, documents containing the information requested in Interro gatory
No. 7 are available in the Claimants’ licensing file online on the Idaho Department of Water
Resources’ website at
http:/fwww.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WR ADJSearch.aspx.

INTERROGATORY NO. 8: Ifthe Claimant(s) assert anyone other than the
Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s pc.)int of diversion
please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that it

is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
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of any admissible evidence. Notwithstanding the objection, either Claimant(s) or the State of
Idaho owns the submerged lands underlying the Claimants’ point of diversion.
REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and

Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimant(s) respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,
and admissible copy of the deed, or other document, by which you acquired title to your

property. If you acquired your property by operation of law, please produce any documents

‘which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,
and admissible copy of any title insurance policy (with declarations page) covering the real

property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: See Exhibit B attached

hereto.
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REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,
and admissible copy of any available engineering/draftsman drawings, reports, or other

documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that it is overly burdensome and the information
requesfed is equally available to the Tribe as to the Claimant(s). Notwﬁhstanding the objection,
documents requested in Request for Production No. 4 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://iwww.idwr.idaho.gov/apps/ExtSearch/WR AJSearch/ WRADJSearch. aspx.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please .provide

the lowest elevation of the entire diversion works.

RESPONSE TQ REQUEST FOR PRODUCTION NO. 5: Objection is made to
Request for Production No. 5 on the grounds that it is overly burdensome and the infm;mation
requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 5 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSéarch/ WR AJSearch/WR ADJSearch. aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,

and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
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works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

. Request for Production No. 6 on the grounds that it is overly burdensome and the information

requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 6 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/WR ADJS earch.aspx.

REQUEST FOR PRODUCTION NO. 7: Please produce a true, éccurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not

limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TQ REQUEST FOR PRODUCTION NO. 7: Documents requested
in Request for Production No. 7 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at
hitp://www.idwr.idaho.gov/apps/ExtSearcl/ WR AJSearch/ WRAD] Sea;ch.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. The responding Claimant(s) do not have
possession, custody or control of any additional photos showing the diversion works and water-

system, including but not limited to the pump, water lines and/or piping, pump house, and

irrigation system,
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REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land

appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested
in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho. gdv/apps/_ExtSearclﬂ
WRAJSearcly WRADJ, Search.asbx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Basin Adjudication claims database at hitp://www.srba.state.id.us/
SREPT.HTM. The responding Claimant(s) do not have possessfon, custody or control of any
additional deeds, surveys, plats, or other document which relates to the property at the location of
the Claimant(s) point of diversion. See also Response To Request For Production No. 2.

REOUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,

and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho

Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to

Request for Production No. 9 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimant(s). | Notwithstanding the objection,
documents requested in Request for Production No. 9 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at |
http://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/ WR ADJ Search.aspx and by public

records request to the Idaho Department of Lands.
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REQUEST FOR PRODUCTION NO. 10: Please produce all .R.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories

Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimant(s) are

unsure, at this time, whom they may call as expert witnesses at the time of hearing. Claimant(s)
reserve the right to supplement this afiswer in a timely manner prior to hearing and pursuant to

any trial schedule produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to
available water use data for the diversion works and/or the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Réquest for Production No. 11 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 11 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WR AJSearch/ WR ADJSearch. aspx.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related

to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to .the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that it is overly burdensome and the information

requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
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documents requested in Request for Production No. 12 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
“http://www.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/WR ADJSearch.aspx and the Idaho

" Dep;'au'tment of Water Resources” Coeur d’Alene Spokane River Basin Adjudication claims

database at http://www.srba.state.id us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents
which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,
and/or any responses to the objection which have been filed in this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimant(s). Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJ Semclml Search.aspx and the Coeur
d’Alene Spokane River Basin Adjudication claims database at
http://www.srba.state.id.us/SREPT,HTM.

DATED this i day of March, 2016,

MORRIS AND WOLFF, P.A.

By

NANCH'A. WQLFF /

Attorney for Claimant(s)
Jack A..Buell and/or Eleanor L. Buell

CLAIMANT(S) BUELLS’ RESPONSE TO OBJECTOR’S FIRST REQUESTS FOR
DISCOVERY - 16



DATED this 4™ day of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By LA AN L~ \‘,2%\/\/&__\
¥eis Norman M. Semanko — Of the Firm
Attorneys for Claimant(s)
Jack A. Buell and/or Eleanor L. Buell

STATE OF IDAHO )

) ss.
County of Benewah )

JACK A. BUELL, being first duly sworn, deposes and says:

I have fead the foregoing CLAIMANT(S) BUELLS’ RESPONSE TO
OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, know the contents thereof and that
the same are true to the best of my knowledge, information, and belief.

Mx}@»//

ack A. Buell, Claimant

SUBSCRIBED and SWORN to befor

YT \ %ﬁ/&aw/

NOTARY PUBLIC Notary Pub and for Idaho
STATE OF IDAHO Residing at . Maries, Idaho

Commission expires: / [/ 5/9-0 /(é

ne tlus ¢ day of March, 2016.
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QUIT CLAIM DEED

LLOYD SELDER, a single man, hereinafter called
the Grantor, for and in consideration of Ten Dollars ($10.00f
and other valuable consideration in hand paid, and for the
. purpose of clearing and cdnveying title to the subject
property, does hereby remise, release and forever quit claim
all right, title and interest of Grantor unto JACK A..BUELL
and ELEANOR L. BUELL, husband and wife, of 318 Highland
Drive, St. Maries, Idaho 83861, in and to the following

described real property situated in the County of Benewah,

State of Idaho:

Lots Sixty-eight (68), Sixty-nine (69)
and Seventy (70), Shadowy St. Joe Lagoon .
First Addition, as recorded in Benewah
County, "Idaho,
with all appurtenances.
IN WITNESS WHEREOF, the Grantor has executed this

deed this ZZ day of July, 1989.

N

g

OYD SELDER



STATE OF IDAHO )
+SS
County of Benewah ')

THIS IS TO CERTIFY that before me, the undersigned
Notary Public in and for the State and County aforesaid,
personally appeared LLOYD SELDER, a single man, to me known
to be the person whose name is subscribed to the foregoing
Quit Claim Deed and, being duly sworn, acknowledged to me
that he has read the same, is familiar with the facts therein
stated, that the same are true to the best of his knowledge
and belief, and that he executed said Quit Claim Deed.

DATED this /4¥ day of July, 1989.

e 9, Boile,

e _ Notary %®ublic ih and for Idaho

'SEAL - P Res. & P. 0. Address: ,.ZWMW\%
e Niees Commission expires: 9’_2;%9(7;
) ‘.\ﬁ‘ .

Rngaﬂﬁ;;‘_f} ) .
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WARRANTY DEED

CLARENCE SHEPHERD and MARIE SHEPHERD, husband and
wife, hereinafter called the Grantors, for and in consideration
of Ten Dollars ($10.00) and other valuéble consideration in
hand paid, do hereby grant, convey and warrant to JACK A. BUELL
and ELEANOR L. BUELL, husband and wife, of 318 Highland Drive,
St. Maries, .Idaho 83861,‘the following described real estate,
situated in the County of Benewah, State of Idaho:

Lots Sixty-eight (68), Sixty-nine (69)

and Seventy (70), Shadowy St. Joe Lagoon

First Addition, as recorded in Benewah
County records,

Subject to easements, rights-of-way and
encumbrances apparent or of record,

with all appurtenances.

The Grantors further covenant and warrant that they
are well seized of said real estate and have full right and

* lawful authority to convey the same.

IN WITNESS WHEREOF, the Grantors have executed
this deed this .7 _ day of April, 1986.

CLARENCE SHEPHE

| 9] 4000 O/%/%/MQ/
MAK

IE SHEPHERD /




STATE OF IDAHO )
: 88
County of Benewah )

THIS IS TO CERTIFY that before me, the undersigned
Notary Public in and for the State and County aforesaid,
personally appeared CLARENCE SHEPHERD and MARIE SHEPHERD,
husband and wife, to me known to be the persons whose names
are subscribed to the foregoing Warranty Deed and, being
duly sworn, acknowledged to me that they have read the same,
are familiar with the facts therein stated, and that the
same are true to the best of their knowledge and belief,

DATED this 3¢

.......

i AR VAR
181998
28 4L 18 P3e 48

: 7 \fALL AR
E AT
; g
¢Zawu¢¢§%w44§7’

day of April, 1986.

[/‘ //Z,Z( £t Q’/ﬁoﬁé-’fw-%/
Notary Public in and for Idaho
Res. & P. 0. Address: St. Maries
Commission expires: .2-/7-4/
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1.

S SAFECO

e

L. D. No.3195-0P N?¢ 600039

POLICY OF TITLE INSURANCE

ISSUED FROM THE OFFICE OF

BENEWAH COUNTY ABSTRACT COMPANY
131 South Eighth Street
St. Marles, Idaho 83861

Policy issuing Agent for

SAFECO TITLE INSURANCE COMPANY OF IDAHO

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS CONTAINED IN
SCHEDULE B AND THE PROVISIONS OF THE CONDITIONS AND STIPULATIONS HEREOF,
SAFECO TITLE INSURANCE COMPANY OF IDAHO, an Idaho corporation, hereln called the
Company, Insures, as of Date of Policy shown in Schedule A, against loss or damage, not exceeding
the amount of Insurance stated in Schedule A, and costs, attorneys' fees and expenses which the
Company may become obligated to pay hereunder, sustained or incurred by the insured by reason of:

Title to the estate or interest described in Schedule A belng vested otherwise than as stated therein;
Any defect In or lien or encumbrance on such fitle;

Lack of a right of access to and from the land; or

4. Urnmarketability of such itle;

W

and in addition, if a mortgage Is referred to in Schedule A as the insured mortgage, by reason of:

5. The invalidity or unenforceabllity of the lien of the insured mortgage upon sald estate or interest except to
the extent that such invalidity or unenforceabiiity, or claim thereof, arises out of the transaction evidenced
by the Insured mortgage and Is based upon

a. usury,or .
b. any consumer credit protection or truth in lending law;

The priority of any lien or encumbrance over the lien of the Insured mortgage:

7. Any statutory llen for iabor or material which now has gained or hereatter may gain priority over the lien‘of
the insured mortgage, except any such flen arising from an Improvement on the land contracted for and
commenced subsequent to Date of Policy not financed in whole or in peartby proceeds of the indebtedness
secured by the Insured mortgage which at Date of Policy the Insured has advanced or Is obligated to
advance; )

B. Any assessments for street improvements under construction or completed at Date of Pollicy which now
have gained or hereafter may galn priority over the insured morigage; or

9. Thelnvalldity or unenforceabllity of any assignment, shown in Schedule A, of the Insured morigage or the

fallure of said assignment 1o vest title to the Insured morigage in the named Insured assignee free and
clear of ali fens.

In Witness Whereof, SAFECO Title Insurance Company of Idaho has caused its corporate name and
seal to be hereunto affixed by its duly authorized officers as of Date of Policy shown In Schedule A.
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The following matters ars expressly excluded from the coverage of this policy:
1. (a) Governmental police power.

: SCHEDULE OF EXCLUSIONS FROM COVERAGE

b)  Any law, ordinance or governmental regulation relating to environmental protection. .

c) Any law, ordinance or governmental regulation (Including but not fimited to bullding and zoning ordinances) restricting or regulating or prohibiting the
oceupancy, uss or enfoyment of the land, or regulating the character, dimensions or location of any Improvement now or hereafter erected on the land, or
pronilblting a separation in ownership or a change in the dimensions or area of the land or any parcel of which the land Is or was a part.

(d) The atfact of any violation of the matters excluded under {2), (b) or (c) abova, unless notice of a defect, lien or encumbrance resulting from a violation has been
recorded at Date of Pollcy In those records In which under state statutes deeds, morigages, lis pendens, liens or other title encumbrances must be recorded in
order 10 Impart constructiva notlca to purchasars of the fand for value and without knowledge; provided, however, that without limitatlon, such records shalt not
be construed to Include records In any of the otiices of federal, stats or local snvironmental protection, zoning, bullding, health or public satety authorities.

2, Rights of eminent domaln unless noilce of the exerclse of such rights appears in the public records at Date of Pollcy.

3 Defects, liens, encumbrances, adverse claims, or other matters (g) created, sufferad, assumed or agreed 1o by the insured claimant; {(b) not known o the
Company and not shown by the publlc records but known to the Insured claimant slther at Date of Pollcy or at the date such claimant acquired an estate or Interest
Insured by this policy or acquired the insured mortgaga and not disclosad In writing by the Insured clalmant to the Company prlor to the date such insured claimant
becams an Insured hereunder; {¢) resulting In no foss or damage 1o the Insursd claimant; {d) attaching or created subsequent to Date of Policy (except to the extant
Insurancs Is atforded hereln as to any statutory lien for jabor or material of 10 the extent Insurance Is afforded herein as 1o assessments for street improvements
under constructlon or completed at Date of Policy; or (€) resulting In loss or damape which would not have bean sustained If the insured claimant had pald value
for the estate or Interest Insurad by this policy. The provisions of this sub-paragraph () shall not apply If this policy Is Issued to the owner of the Indebtedness

secured by the Insured mortgage.

4, Unenforceabliity of the llen of the Insured mortgage because of fallure of the insured at Dats of Policy or of any subsequint owner of the indebtedness to comply
with applicable "'doing business' laws of the state in which the land Is sltuated,

CONDITIONS AND STIPULATIONS

1. DEFINITION OF TERMS

The following terms when used In this policy mean:

(a) “Insured™: the Insured named In Schedule A, and, subject to any
rights or defensss the Company may have had apainst the named Insured,
those who succeed to the Interest of such Insured by operation of law as
distinguished from purchase includlng, but not Iimited to, heirs, distri-
butess, devisees, survivors, personal representatives, next of Kkin, or
corporate or fiduclary successors. The term “Insured” also Includes {\) the
owner of the indebledness secured by the insured mortgage and each
successor in ownershlp of such Indebtedness (reserving, however, all
rights and defenses as to any such suceessor who acquirss the indebted-
ness by operation of law s described In the first sentence of this subpara-
graph (a) that the Company would have had apainst the successor's
transferor), and further includes (ll) any goveramental agency or instru-
mentality which is an Insurer or guarantor under an Insurance contract or
guaranty Insuring or guaranteeing said indebtedness, or any part thersof,

whether named as an insured hersin or not, and (1) the parlies designated .

in paragraph 2(a) of these Condltions and Stipulations.
{b} “Insured claimant: an Insured claiming loss or damage hersunder.
¢) “knowledge™: aclual knowledge, not constructive knowledge or

notlcs which may be Imputed to an insured by reason of any public
records.

(d) “land": the land described, specifically or by reference in Schedule

-A, and improvements affixed thersto which by law constitute real property;

provided, however, the term “land" does not Include any property beyond
the lines of the area specifically described or refersed 1o In Schedule A, nor
any rlght, titte, Interest, estate or easement In abutling streets, roads,
avenues, 7alleys,. lanes, ways or waterways, but nothing hereln shall modlfy
or fimit the extent to which a right of access to and from the land Is insured
by this poilcy.

le) "“mortgage™; moripage, deed of trust, trust desd, or other security
Instrument.

{f) "public records": those records which by law impart constructive
notles of matters relating to sald land,

2. () CONTINUATION OF INSURANCE AFTER ACQUISITION OF TITLE

If a mortgage Is referred to In Schedule A as the Insured mortgage, thls
policy shall continus In force as of Date of Pollcy Tn favor of an Insured who
acquires all or any part of the estate or Interest In the land described In
Scheduls A by foreclosure, trustee's sals, conveyance in llsu of forsclosure,

" or other legal manner which discharges the flen of the Insured mortgage,

and If the Insured Is a corporation, Its transferes of the estats or Interest so
acquired, provided the transferes Is the parent or wholly owned subsldlary
of the Insured; and in favor of any governmental agency or Instrumentality
which acquires all or any part of the estate or Interest pursuant to a contract
of Insurance or guaranty Insuring or guaranteeing the indebiedness
sacured by the Insured morigage; provided that the amount of insurance
hereunder after such acquisition, exclusive of costs, attorneys' fees and
expenses which the Company may become obligated to pay, shali not
exceed the least of: {I) the amount of Insurance stated in Schedule A ()
the amount of the unpald principal of the Indebtedness as defined in
paragraph 8 hersot, plus Interest thereon, expenses of foreclosure and
amounts advanced: to protect the llen of the Insufed mortgage and secured
by sald Insured mortgage at the time of acquisition of such estata or Interast
in the land; or (i) the amount pals by any governmental agenty or
Instrumentallty, if such agency or Instrumentallty Is the Insured clalmant, In
the acquisition of such estate or interest in salisfaction of its Insurance
contract or guaranty. .

(h) IcL(:ENTINUI\TION OF INSURANCE AFTER CONVEYANCE OF

TITI

The coverage of thls policy shall continus In force as of Date of Poicy,
In favor of an Insured so long as such insured retains an estate or interest In
the tand, or holds an indebledness secursd by a purchase money mor-
gage given by a purchaser from such Insured, or so long as such insured
shali have llabllity by reason of covenants of warranty made by such
Insured In any transfer or conveyance of such estate or Interest; provided,
however, this policy shall not continue in force in favor of any purchaser
from such Insured of either sald estale or Interest or ihe indebisdness
secured by a purchase money mortgage given to such insured.

3. DEFENSE AND PROSECUTION OF ACTIONS — NOTICE OF CLAIM

TO BE GIVEN BY AN INSURED CLAIMANT

(a) The Company, at s own cost and without undus delay, shall
provide for the defense of an Insured In all fitigation conslsting of actions or
procesdings commenced against such Insured, or defsnses, restraining
orders or injunctions Interposed agalnst a foreclosure of the Insured mori-
fage or a defense interposed agalnst an Insured in an action to enforce a
contract for a sale of the Indebtedness secured by the insured morigage,
or a sale of the astate or interest in sald land, to the extent that such litigation
Is founded upon an alleged defect, lien, encumbrance, or other matier
Insured against by thls policy.

(b) The Insured shall notify the Gompany promptly In writing (1) in case
any actlon or proceeding is begun or defense or restralning order or injunc-
tion Is interposed as set forth In (a) above, (i) In case -knowledge shall
vome 1o an Insured hersunder of any claim of title or interest which is
adverse to the titte to the estate or interest or the len of the Insured
mortgage, as Insured, and which might cause loss or damage for which
the Company may be llable by viriue of this policy, or (i} if titla to the estate’
or interest or the llen of the Insurad morigage, as Insured, Is rejected as
unmarketable. If such prompt notice shall not be given to the Company
then as to such insured all llabiilty of the Company shali cease and
-terminate in regard to the matter or matters for which-such prompt notice is
requlred; provided, however, that fallure fo notlfy shall In no case prejudice
the righis of any such Insured under this policy unless the Company shall
be prejudiced by such fallura and then only to the extent of such prejudice.

{c) The Company shall have the right at ils own cost to Institute and
without undue delay prosecute any action or procseding of to do-any other
act wiich In Its opinfen may be necassary or dasirable to establish the fitte
to the estate or Interest or the flen of the Insured morigage, as insured. and
the Company may take any appropriale action under Ihe terms of this
policy, whether or not it shall be llable thereunder, and shail not thereby
cancede llabliity or walve any provision of this policy.

(d} Whenever the Company shall have brought any acion of wise
posed a defense as required or permitted by the provisions of nis 23ic,.
the Company may pursue any such litigatlon to final determimztion oy 2
courl of competent jurlsdiction and expressly reserves te right. = ns sz
dlscretion, to appeal from any adverse judgment or order.

(e) In all cases where this policy permits of requires w: Compen, 2
prosecute or provids for the defense of any action or frocezzing. ™=
Insured hereunder shall secure o the Company the fight t3 so ProsecUE of
provide defense in such aclion or procesding, ana 2l zppeals therein, and
permit the Company 1o use, at its option, the name of such insured for such
purpose, Whenever requested by the Company, such insured shall give the
Company all reasonable ald In any such action or proceeding, In affecting
sottlement, securing evidence, obtalning witnessess, or prosecuting or
defending Such action or proceeding, and the Company shall reimburse
such insured for any expense so Incurred. .
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AGENT I.D. NO.: 3195 F. SAFECO CONTROL NO.OP 600039

CA.
B. . G. SIMUL.WITR NO.: ___ __ ——
C. PREVIOUS LIAB.: 3 H. PRIOR CONTROL NO.: __. __
D.

E. PRICING CODE: 1010 . REMARKS: ___
SPEC. DR/CR $ $ -$ -
CODE CODE CODE

THIS INFORMATION IS NOT A PART OF THE POLICY

Agent Order/ File No. 59-8646T Premium: $395.50
Amount of Insurance: $ 80, 900.00 Date of Policy: May 28, 1986

1. Name of Insured:

JACK A. BUELL and ELEANOR L. BUELL, husband and wife

2. The estate orinterest in the land described herein and which is covered by this policy is
A fee simple estate

3. Tae estate or interest referred to herein is at Date of Policy vested in:

CLARENCE SHEPHERD and MARIE SHEPHERD, husband and wife

4. Theland referred to in this policy is described as follows:
Situate in the County of Benewah, State of Idaho, to-wit:

Lots 68, 69 and 70, Shadowy St. Joe Lagoon, First Addition , as
recorded in Benewah County records

SCHEDULE A (Owners - Purchasers - Lessee) . -

AV TA DMl P Patie.. snen AU AEW s e ————




OP 600039 |
' SCHEDULE B - PART A

(Standard Exceptions)

This policy does notinsure against ioss or damage by reason of the following:

A. Taxes or special assessments which are not shown as existing liens by the public records; taxes not
yet payable. _

B. Any facts, rights, interests or claims which are not shown by the public records but which could be
ascertained by an inspection of said land or by making inquiry. of persons in possession thereof.

C. Easements, claims of easements or encumbrances which are not shown by the public records.

D.  Discrepancies, conflicts in boundary lines, shortage in area, encroachments or any other facts which
a correct survey would disclose, and which are not shown by the public records.

E. Unpatented minings claims; reservations or exceptions in patents orin acts authorizing the issuance
thereof; water rights, claims, or title to water.

F. Anylien, orrightto alien, for services, labor or malerial heretofore or hereafter furnished, imposed by
law and not shown by the public records.

SCHEDULE B - PART A, (Standard)

ALTA Single Form Policy - 1870 with ALTA Endorsement - Form 1 coverage - -
- — -~ P i amca ts oAa, Y A rrersem
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Page 5 Policy No. 0P 600039
SCHEDULE B -PART B

(Special Exceptions)

1. Property taxes, including any assessments collected with
"~ taxes, levied for the year 1986, which are a lien due and payable
on or before December 20, of said year.

2.Covenants, conditions and restrictions as set forth in the
document :

Recorded: December 23, 1983 in Book 154 at page 5858
as instrument #161546, Benewah County records.

2. A land contract by and between the parties named below

Dated: April 30, 1986
Vendor: Clarence Shepherd and Marie Shepherd, husband
and wife :
Vendee: Jack A. Buell and Eleanor L. Buell, husband
: and wife
Recorded: - May 22, 1986 as instrument #171172, Benewah

County records

3. Any claim arising from a difference in the mean high water
level of the St. Joe River and the meander line.

4. TEasements for roads and utilities presently in view, whether
or not of record.

"END SCHEDULE B"

This Pb!lcy is not Valid without Schedule B, Part A

SCHEDULE B - PART B, (Special) @
ALTA Single Form Policy - 1970 with ALTA Endorsement - Form 1 coverage



CONDITIONS AND STIPULATIONS (Contlnued and Concluded From Reverse Side of Policy Face)

4. NOTICE OF LOSS — LIMITATION OF ACTION

: In additlon to the notices required under patagraph 3(b) of these Condl-
tions and Stipulations, a statement in writing of any loss or damage, for
which It Is claimed the Company is llable under this policy, shall be furnished
to the Company within 90 days aer such loss or damage shall have been
determined and no sIght of actlon shall accrue to an insured clalmant untls
30 days after such statoment shall have been furnished. Fallure to furnish
such statement of loss or damage shall terminate any liabllity of the
Gompany under this policy as to such foss or damape.

‘6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS

The Company shall have the option 1o pay or otherwise settle for or In
the nams of &n Insured claimant any claim Insured agalnst or to terminate
all liabliity and obilgations of the Company hereunder by paying or tender-
ing payment of the emount of insurance under this pollcy together with any
costs, attorneys® fees and expenses Incurred up to the time of such pay-
ment or tender of payment, by the Insured claimant and authorized by the
Company. In case loss or damage Is claimed under this pollcy by the owner
of the yndablednass secured by the [nsured morigage the Company shall
have the further optlon to purchase such indebtedness for the amount
owing thereon topether with ali costs, atiorneys' fees and expenses which
the Company Is obligated hereunder to pay. It the Company offers to
purchase sald indebtedness as herein provided, the owner of such Indebt-
edness shall transfer and assign said Indsbiedness and the mortgage and
any collateral securlng the same to the Company upon payment thersfor as
hereln provided,

6, DETERMINATION AND PAYMENT OF LOSS

a) The llablilty of the Company under this policy shali In no case exceed
the least of: (i) the actual loss of the insured clalmant; or (ll) the amount of
insurance stated In Schedule A, or, If applicable, the amouni of Insurance
as defined in paragraph 2(a) hereof; or {Ill) If thls policy Insures the owner of
the indebtedness sscured by the Insured mortgage, the amount of the
indebtedness sscured by the Insured morigage as determined under para-
graph 8 hereof, at the time the loss or damage Insured against hersunder
occurs, together with Interest thereon,

(b} The Company will pay, in addition to any loss Insured against by this
policy, all cosls Imposed upon an Insured in litigation carried on by the
Company for such insured, and all costs, attorneys' fees and expenses In
litigatlon carrled on by such Insured with the written authorization of the
Company.

(c) When liabillty has been definitely fixed in accordance with the condi-
tions of this policy, the loss or damage shall be payable within 30 days
thereafter,

- 1. LIMITATION OF LIABILITY .

No claim shall arlse or be maintainable under this policy (a) # the
Compeny, after having recelved notice of an allsged defect, lfen or encum-
brance Insured agalnst hereunder, by litipation or otherwise, removes such
defect, Hlen or encumbrance or establishes the title, or the lien of the Insured
morigags, as Insvred, within a reasonable 1ime after recelpt of such notice;
{b) In the event of [itigation until thers has been a final determination by a
court of competent |urlsdiction, and disposition of all appeals therefrom,
.adverse 10 the tltle or to the Hlen of the Insurad mortgage, as Insured, as

rovided in paragraph 3 hersof; or (c} for liablilty voluntarlly sssumed by an
Blsured In settling any claim or sult without prior written consant of the
Corpany,

6. REDUCTION OF LIABILITY

(a) All peyments under this policy, except payments made for costs,
attorneys' fees and expenses, shall reduce the amount of the Insurance pro
tanto; provided, howsver, If the owner of the Indebtedness secured by the
Insured morigage I an Insured hersunder, then such payments, prlor to the

. acquisiton of {itle to sald estate or Interest as provided In paragraph 2(g) of
these Conditions and Stipulations, shall not reduce pro tanto the amount of
the Insurance afforded hereunder as to any such Insured, except to the
extent that such payments reduce the amount of the Indebtedness secured
by such mortgage.

Payment in full by any person or voluntary satisfaction or relsase of the
Insured mortgage shall terminate all llabliity of the Company to an insured
ownor of the Indebtedness secured by the Insured mortgape, except as
provided in paragraph 2(a) hereof.

(b) The llabllity of the Company shall not be Increased by additional
princlpal indebtedness created subsequent to Date of Polley, except as to
amounts advanced to protect the llen of the insured morigage and secured
thereby,

No payment shall be made without producinp this policy for endorse-
ment of such paymant unless the policy be lost or destroyed, in which case
proof of such loss or destruction shall be furnished to the satfsfaction of the
Company.

9. LIABILITY NONCUMULATIVE )

it Is expressly understood that the amount of insurance under this policy,
as to the Insured owner of the estate or Intersst covered by this pollcy, shall
be reduced by any amount the Gompany may pay under any policy Insuring
elther (a) & mortgage shown or_referred to in Schedule B hersof which s &
lien on the estale or Interest covered by this policy, or (b) a mortgage
hereafter executed by an Insured which Is a charge or lien on the estate or
Interest described or referrsd to In Schedule A, and the amount so paid
shall be deemed a payment under this poficy. The Company shall have the
option to apply to the payment of any such morigages any amount that
otherwise would be payable hereunder to the Insured owner of the estate or
interest covered by this policy and the amount so paid shail be deemed a
paymant under this policy to said insured owner.

The provisions of this paragraph 9 shail not apply to an owner of the
indebtedness secured by the Insured mortgage, unless such insured
acquires tHle to sald estate or interest in satisfaction of sald indebtedness or
any parl thereof, and then only as to payments under any policy insuring
any mortgage thereafter executed by such Insured and which is a charge of
llen on the estate or interest described in Schedule A.

10. APPORTIONMENT

It the fand described in Schedule A conslsts of two or more parcels
which are not used as a single slte, and a loss Is astablished aftecting one or
more of sald parcels but not all, the loss shall be computsd and sstilad on a
pro rata basis as if the amount of Insurance under this policy was dlvided
pro rata as to the valus on Date of Policy of each separate parcel to the
whols, exclusive of any Improvements made subsequent to Dale of Policy,
unless a fability or vafus has otherwise been apreed upon as 1o each such
parcel by the Company and the insured at the time of the Issuance of this
policy and shown by an express statement herein or by an endorssment
attached hersto. The provisions of this paragraph shall not apply if this
policy Is Issued to the owner of the indebtedness secured by the insured
mortgage.

11. SUBROGATION UPON PAYMENT OR SETTLEMENT

Whenever the Company shall have settied a clalm under this pollcy, all
right of subrogation shall vest In the Company unafiected by any act of the
Insured clalmant, except that the owner of the Indebledness secured by the
insured mortgage may release or substitule the personal Hability of any
debtor or guarantor, or extend or otherwise modify the terms of payment, or
release a porlion of the estate or interest from the lien of the Insured
mortgage, or release any collateral securlty for the indebtedness, provided
such act occurs priof to racaipt by the insured of notice of any claim of title or
interest adverse to the title to the estate or Intersst or the priority of the lien
of the insured mortgage and does not result in any loss of priority of the lisn
of the insured morigage. The Company shall be subrogated to and be
entitled 1o all rights and remedies which such Insured claimant would have
had agalnst any parson or property in respect to such clalm had this poficy
not been Issued, and If requested by the Company, such insured claimant
shall transfer to the Company all rights ang remedles against any person or
property necessary In ordsr to perfect such right of subrogation and shal
permit the Company to use the name of such Insured claimant in any
transaction or litigation lnvolving such rights or remedies. If the payment
does not cover the toss of such Insured claimant, the Company shall be
subrogated 1o such rights and remedies In the proportion which said pey-
ment bears to the amount of sald loss, but such subrogation shall be insub-
ordinatlon to the Insured mortgags. if loss of priority should result from any
act of such Insured claimant, such act shall not vold thls policy, but the
Company, In that event, shall be required to pay only that part of any losses
Insured agalnst hereunder which shall excsed the amount, If any, lost to the
Company by reason of the Impalrment of the right of subrogation,

12. LIABILITY LIMITED TO THIS POLICY
This Instrument together with ali endorsements and other instruments,

it any, attached hereto by the Company is the entire policy and contract
between the Insured and the Company.

Any clalm of loss or damage, whether or not based on negligence, and
which arises out of the stalus of the lien of the Insured mortgage or of the
title to the estate or Interest covered hareby or any action asserting such

claim, shall be restrictad to the provislons and conditions and stipulations of
{his poficy.

No amendment of or endorsement to this policy can be made except by
wiiling endorsed hereon or attached hersto signed by either the President,
a Vica President, the Secrstary, an Assistant Secratary, or validating officer
or authorized signatory of the Company.

13, NOTICES, WHERE SENT _

All notices required to be given 10 the Company and any statement In
writing required to be furnished the Company shall be addressed to it at the
office which (ssued this policy or to:

SAFECO Title Insuranoce Companv 0f Idaho
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Subcase Nos. 91-7102; 91-7173
CSRBA Case NO. 49576

Hawks v CDA Tribe

EXHIBIT C



Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Subcase No. 91-7102
Case No. 49576

CLAIMANTS STEVE AND DEANNE
HAWKS’ RESPONSES TO
OBJECTOR’S FIRST REQUESTS FOR
DISCOVERY

Steve and Deanne Hawks,
Claimants,
VvSs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

CLAIMANTS STEVE AND DEANNE HAWKS’ RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -1 Client:4088335.1



COME NOW Claimants Steve and Deanne Hawks, by and through undersigned
counsel of record, and respond to Objector’s First Requests for Discovery as follows:

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’ Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’ Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Tenlns
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 1 because it seeks a legal conclusion
regarding the ownership of “the submerged bed and banks of Coeur d’Alene Lake and the St. Joe
River within the exterior boundaries of the Coeur d’Alene Indian Reservation.” Without waiving
these objections, Claimants deny Request for Admission No. 1.

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the
trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’ Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it is vague, overly broad, unduly burdensome

and not reasonably calculated to lead to the discovery of any admissible evidence. Terms

CLAIMANTS STEVE AND DEANNE HAWKS’ RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -2 Client:4088335.1



defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 2 because it seeks a legal conclusion
regarding the ownership of “the submerged bed and banks of Coeur d’ Alene Lake and the St. Joe
River within the exterior boundaries of the Coeur d’Alene Indian Reservation.” Without waiving
these objections, Claimants deny Request for Admission No. 2.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is
permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the

Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to
Request for Admission No. 3 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimants lack sufficient information to either admit or deny Request for
Admission No. 3 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’ Alene Tribe
has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned
lands within the Coeur d’ Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to

Request for Admission No. 4 on the grounds that it is vague and overly broad. Without waivirilg
the objection, Claimants lack sufficient information to either admit or deny Request for
Admission No. 4 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation.
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RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to

Request for Admission No. 5 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimants deny Request for Admission No. 5.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM
for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to

Request for Admission No. 6 on the grounds that it seeks a legal conclusion regarding the
“OHWM for Coeur d’Alene and the St. Joe River.” Terms defined in this Request refér to court
decisions, which speak for themselves. Without waiving these objections, Claimants deny
Request for Admission No. 6.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion
and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection is made to

Request for Admission No. 7 on the grounds that it seeks a legal conclusion regarding the
“OHWM of the St. Joe River.” Terms defined in this Request refer to court decisions, which
speak for themselves. Without waiving the objection, Claimants lack sufficient information to
either admit or deny Request for Admission No. 7 at this time, and therefore, denies the same.
REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[*] water diversion point are navigable.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to

Request for Admission No. 8 on the grounds that it is vague, overly broad, unduly burdensome
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and not reasonably calculated to lead to the discovery of any admissible evidence. With waiving
the objection, Claimants lack sufficient information to either admit or deny Request for
Admission No. 8 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the
point of diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to
Request for Admission No. 9 on the grounds that it seeks a legal conclusion regarding “the point
of diversion for a water right” and is not reasonably calculated to lead to the discovery of any
admissible evidence. Without waiving the objection, Claimants deny Request for Admission
No. 9.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not
have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to
Request for Admission No. 10 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 10 because it seeks a legal conclusion.
Without waiving these objections, Claimants lack sufficient information to either admit or deny

Request for Admission No. 10 at this time, and therefore, denies the same.
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REQUEST FOR ADMISSION NO. 11: Please admit that since the time
Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to.
Request for Admission No. 11 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 11 because it seeks a legal conclusion.
Without waiving these objections, Claimants lack sufficient information to either admit or deny
Request for Admission No. 11 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a
water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to
Request for Admission No. 12 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving the
objection, Claimants deny Request for Admission No. 12.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining
his/her diversion works.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to

Request for Admission No. 13 on the grounds that it is vague. Responding Claimants also object

to this Request for Admission No. 13 on the grounds that it seeks a legal conclusion and is not
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reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimants deny Request for Admission No. 13.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right
‘and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to
Request for Admission No. 14 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving the
objection, Claimants deny Request for Admission No. 14.

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law
riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to
Request for Admission No. 15 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 15 because it seeks a legal conclusion.
Without waiving these objections, Claimants deny Request for Admission No. 15.

INTERROGATORIES

INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Request for Admissions No. 1-15.
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INTERROGATORY NO. 2: Please identify the legal basis which you intend to
rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in

regard to the subject lands which are ordinarily attendant to

waterfront property, including the right to access water, to

wharfage, or to use the adjacent water. These rights are therefore

appurtenant to and including [sic] with those waterfront lands sold

by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that it
seeks a legal conclusion. Notwithstanding the objection, the statement in Claimants’ response to
the Tribe’s objection speaks for itself,

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit
from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: Objection is made to Interrogatory No. 3 on the grounds that it
is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
of any admissible evidence. Notwithstanding the objection, the encroachment permits of
Claimants, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4: Before installing the diversionary works in the

St. Joe River, did Claimant(s), or Claimant(s)[*] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?
ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that it

is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery

of any admissible evidence. Notwithstanding the objection, Claimants did not request the
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permission of either the United States or Tribe to encroach upon the submerged lands of the
St. Joe River.

INTERROGATORY NO. 5: Please state the name, address, telephone number,

and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals:

a) Claimants, Steve and Deanne Hawks, c/o Norman Semanko, Attorney at
Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829.

INTERROGATORY NO. 6: For each person listed as an expert witness above,
please:

(a) State the subject matter on which the expert is expected to testify;

(b)  Provide a complete statement of all opinions to bé expressed and the basis
and reasons therefore;

(c) Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(d)  Note any exhibits to be used by the expert witness as a summary of or
support for the opinions; and,

(¢)  Provide the qualifications of the witness, including a list of all publications

(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
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the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works
and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in
gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that
the information requested is equally available to the Tribe as to the Claimants. Notwithstanding
the objection, documents containing the information requested in Interrogatory No. 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at http://www.idwr.idaho.gov/apps/ExtSearch/WR AJSearch/ WRADJ Search.aspx.

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the
Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion
please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that it
is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
of any admissible evidence. Notwithstanding the objection, either Claimants or the State of

Idaho own the submerged lands underlying the Claimants’ point of diversion.
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REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and
Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,
and admissible copy of the deed, or other document, by which you acquired title to your
property. If you acquired your property by operation of law, please produce any documents
which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,
and admissible copy of any title insurance policy (with declarations page) covering the real
property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Claimants do not have

documents responsive to this request.

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,
and admissible copy of any available engineering/draftsman drawings, reports, or other

documents related to your property’s water-system.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 4 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/ WRAJSearch/ WRADIJSearch.aspx.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide
the lowest elevation of the entire diversion works.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to

Request for Production No. 5 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 5 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,

and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures,

pasture, yard, gardens, and other locations where water use is occurring. Please include the
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location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property. ‘

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to
Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 6 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,
and admissible copy of photos showing the diversion works and water-system, including but not

limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested
in Request for Production No. 7 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. The responding Claimants do not have
possession, custody or control of any additional photos showing the diversion works and water-
system, including but not limited to the pump, water lines and/or piping, pump house, and
irrigation system.

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
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at the location of your point of diversion. In this request the term “property” means land
appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested

in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/apps/ExtSearch/
WRAJSearch/WRADJSearch.aspx and the Idaho Department of Water Resources® Coeur
d’Alene Spokane River Basin Adjudication claims database at http://www.srba.state.id.us/
SREPT.HTM. The responding Claimants do not have possession, custody or control of any
additional deeds, surveys, plats, or other documents which relate to the property at the location of
the Claimants’ point of diversion. See also Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,
and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to

Request for Production No. 9 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 9, if any, are available in the Claimants’
licensing file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/WR ADJSearch.aspx and by public

records request to the Idaho Department of Lands.
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REQUEST FOR PRODUCTION NO. 10: Please produce all LR.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories
Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimants are unsure,

at this time, whom they may call as witnesses at the time of hearing. Claimants reserve the right
to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule

produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to

available water use data for the diversion works and/or the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,,
documents requested in Request for Production No. 11 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho. gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related

to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that it is overly burdensome and the information

requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
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documents requested in Request for Production No. 12 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRADIJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents
which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,
and/or any responses to the objection which have been filed in this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

DATED this 7th day of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By A/ mC —

Nofman M. Semankd™=0f the Firm
Attorneys for Claimants Steve and
Deanne Hawks
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STATE OF IDAHO )
) ss.
County of Ada )

NORMAN M. SEMANKO, being first duly sworn, deposes and says:

He is the attorney for the Claimants Steve and Deanne Hawks in the above-
entitled cause and makes this verification for and on behalf of said Claimants; that he has read
the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’ RESPONSES TO
OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY, knows the contents thereof, and that
the same are true to the best of his knowledge, information and belief.

4 / — &
Nojman M. Semanko C

SUBSCRIBED AND SWORN to before me this 7th day of March, 2016.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7th day of March, 2016, I caused a true and
correct copy of the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’ RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY to be served by the method

indicated below, and addressed to the following:

Howard A. Funke

Kinzo H. Mihara

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

P.O. Box 83720

Boise, ID 83720-0010

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720

Boise, ID 83720-0098

€< U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

§4U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

_04 U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

A/\—/u L_—

Nobnan M. SemankoVO
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SUBTECT T T@ A LIFE ESTATE
‘THIS DEED {5 inude Emi execmted by Deanye Hawks, as Personal Representative of the
BS,TME @F_lim LORENE PER! i referred 1o as the (“Granfor”); to
) NP I8, a-mar Bﬁ ﬁ@a;lmg mihls sale:and*separat@pmperfy, Witli an address
af‘ 155 Wbtaﬂbxook szwc; Gfants Pass; Oregon 97526, liéreinaftér teferred to. ay fhe
(“Gr._anft@e”)

WHEREAS, Grafitor is the qualified. Persopal Representative of said Estate, filed. as
Probate Case E,um“ber GV 2013511 in‘BenewahiCounty, Iaho;

"WHEREAS, Grantee is-entifled 1o distribtition of the hereafter described real property:

THEREFORE, Grantor quitclaims, trapsfers, and conveys to. Grantee the following
describedreal preperty ifi Benewah County; Idaho:

‘Lot4, Blotk 2, Sylvia’s‘Haven, according tothe recorded plat thereof, Benewah Caoiliity,
Idaho.

TOGETHER WITH atiy watersights:that may beicotiveyed by that
cettaitt Wateg Agreement and Easement dated April 29, 1982 and

récorded July 8, 1982 as Instrument No. 156175 records of
Renewsh, Cannmlﬁﬂho

And _

Lo ok 2, Sylvis's Haven, according to'ths recorded plat thereof, Benewah County,

TOGETHER WITH any-water rights-that may te eanv&yed by that
certain Witer Agresment and Easément dated April 29, 1982 and
reeorded July 8, 1982 as Instrument No. 156175 records of
Beﬁeﬁvﬁhﬁ“ﬁuﬂm [daho.

DEED OF DISTRIBLIFION - |



And

-an iron’rod, 12 Tnch:djameter,

- §.Block 2, Sylvia's Haven, aceoiding to the recorded plat thereof, Benewah County,

TOGETHER WITH any water rights that-may be conveyed by that
certain. Water Agreement and Easement :dated April 29, 1982 and
recorded July 8; 1982 as Instrument No. 56175 tecords of
Benewsah County; 1daho. :

That part of LOT 9, BLOCK:1, SYLVIA'S HAVEN, according to the plat ontile, as Instrument
No. 144646, recoited Deteniberd; 1968, records:of Benewah.County, Idaho; situated iri the
SE1/4; section7, Townshi orth, Range 2'West; Bolse Meridian, Benewah:County,
1dahd; niore parficularlydeseribed as follows:

COMM ENCIN@aﬁhe Ngrm‘we§£(;orqer of LOT'9; BLOEK #.0f said Plat, monumenteéd with-a.
drill steel;
Easy 40,52 feet ok regordias:South-4942:00* East and South

oo

‘thence Soiith 1214151 20k Feet.(or recard:: ; s
line of said LOT:9/toan ironsrad;4/2 inch Hiameter, with a

1°12°00" West) Alotigthe West
plastic cap matked RLS-703;

thence {eaving sdid Westilile, ¢ m84?217’58”East,162'15‘feet (of record as South
85°14'00" E4st, 152.0ffaet§rfte}anﬁron rod, 1/2'inch diameter, with:a ‘plastic cap marked PL-S
708¢

thence Soth 0°49/26" East; 46/96 fest (of record as South 1212/00™ East, 47.00 feet) to.an.
iron-red, /2 inch diamgter,with a plastic cap marked'PLS:703;

thience Stuth BE°45™10" Rest, 123,93 feet (of record as:South 8621115 Bast, 124.004e1) to
ron with a plastic cap marke@HLS,; 703, the POINT OF |
BEGINNING;

thenge Sauuth -Qﬂz';;?”qu""’ East, 9694 fg‘e’t {ofrecord as South 0°42'00” East, 96,00 feet) 1o a
pointon the fiortharly fightefwayiline of STATE HIGHWAY No, 3, said pointmontitaented
with an iron’ rod, 5ig-drichidiatater; With a plasfic:eap marked PLS 703;

thence South/842yer1e™ Easy, 16163est (of record as 15488 feet) along:saidnortherly
rightof-way-ling tozdrill Stash -

thenceSoufli 82°00139” Eass-40:R6:feat (ofrecord gs South §2°58700" Eastjalong said
northerly right-Gfwayling,fo & ofithie centetling:of that certain roadway-vacated by
an ORDER OF VACATION, resorded as Instrument:No. 129197, on Aprjl 9, 1974, records of
said County, said:point tonutighted with 2n jron rod,. 30-nches long, 5/8 inch diameter,
with a plasticicap markeé PES 6766

thience North 45°38142" West, 160.12 feet (of record-as-North 46°18’ West)-along said
cernterline, and Isaving saldnortherfy right-of-way ling, to an iron rod,; 30 inchies fong, 5/8

inch:diameter; with a.plastic cap. inarked PLS 5766;

thensegg"rfh 85%45'10" West, BZ.60 feet, aridhlsaving Said senterline; 46-ths POINT OF
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And

Those parts of LOTS B, 8 and 9, all in BLOCK 1,/ SYLVIAS ‘HAVEN, according to the plat on file,

as:Instrument No. 144@45, recpided December 9, 1968, records.of Benewah Coupty, 1daho
and that part of that éettain roadway vasated-by'an ORDER OF VACATION, recorded-as
Instrumerit No. 129197, on Aptil'9;1974, records of said County; all situated in the E/2,
section 7, Township 48 North;: ‘Range 2 West; Boise Meridian, Benewah County, ldaho, more
partlcularly described as follows: 4

COMMENCING at'thie Southesst corner of said LOT'8, mohumented with a drilt- sfee);

thence North 0°03'18” West, 187.29'féét (6F récord as Narth 1°05*West, 187.29 feat and
‘North 1°0600” Wesf)-along theEask’lme of said LOT 8, to-an iron rdd, 30inches long; 5/8
{inch diameter, with a'plastic . cap:marked PLS 6766 ‘the ROINT OF BEGINNING;

thence North 88°57°18" West, 90.95fect (of record as'West, 90,95 feef), And leaving said
East line to an'iron rod, 30.inches: Jong, 578 inch diaffieter, With & blastlc tap marked PLS'
B£766;

thence South 0°H3MEY East, 49,96 feetlof record-as South1°06" E4st, 98.76 fegt) oz poimt
o thenor j_;__eas, erty right-ofanvay: {ineof’ thaticertain roadway Vac: 'te’d by ah‘ORDER IOF
1197, con.April 9, 1974, Fecordsof saitt Gounty,

Odnches long, 5/8 inch diamster, with a plastxé

a_s lnstr.ument:No.. :

cap: marked PLS ‘576

'18Y West; 20.00:feet; andileaving:Saidinoifhsastany ling, to.4i

thenc:e Sout,h 44"

fron fad,,
o5 ¢ qg Ingh diameter, with an alumunum“capfzﬂnbhes.ndi'a*mr;er, ‘fvatked
WiTNESS NE‘R +PLS 6766;

thenoe continuing South 44°21*48” West, 5100 festto:apsint onithe centerlingof Said
vacated readwayy wf,itqh is‘witnessed by-the:aforementionéd monument;

thence traversing said centerline, asfollows:

Notth 45°38'42" West, 66,78 feeti(of record as North 46%18' West) to an iron rod, 5/8 inch
diameter, with a:plastic cap:marked PL'S 6766:

thence North 854510 Wesf 87.60. feet, and leaving'said.centérline, fo an irgn rod, 1/2
inch diameter, with & plastic cap marked PLS 703;

thence tontinuing Norflr85°45'1 0 West, 128:93 feet (of*::ecord as North:86°1115" West,
124.0D feet) to-amiron tod, /2 inch diamster, with-a. plastic.cap-marked PLS 703;

thence North: Q“%”EB"‘West 46.96 feet (Qf record.as North: 1°12'00* ‘West, 47.00-feat) to-an
iron-rod, 12 inchrdliameter; 'with a plastic cap marked PLS:703;,

thence North’84°47°53" " West, 1i et (pf recprd ‘as North:85°14100" ‘West, 162.01 feet)
to-apcintof the:West fing of said 9, said pointmonumented: with an iron;rod, 172 inch
dianeter, with-d'plastic cap: marked RLS 703;

thence Noith 1°14°51™ West, 40.32 feek: (of record-as North 1“’12’00” West and North
1°12'00” East): along said Was fins to-the NontHWestcomer of said LOT 9, said.corner
mehumented with a driff stéel'
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thence North 88°08'45" East,.54.77 feat:{of record as North 87°55' East, 54:77 feét) sloriy
the North line of said LOT 9and an easterly exténsion of §aid North Jine, anttieaving said
West line, to a point on the centerline of said vacated reatiway, said:poitit monuimented with
an fron rod, 5/8 inch diameter, with a plastic cap marked PLS 6766;

thence traversing said centerline, as follows:

’No;rt_l_]'l 70°29'35" East, 107.75 feet {of recard as North 70°04? East, 107.65eet),-anx leaving
said-North ling eéxtended, to an iron'rod, 30 inches long, 5/8 Inch-diameter, Witha: plastic.¢éap
marked PLS 6766;

‘thehcé Notth 40°33235" East, 130.58 feat(of record as North 40°08" East, 180.45feet) toan'

iron rod, 30 inghiés long; 5/8 inchidiameter; with a plastic cap marked PLS:6766;

theneg Narth 74°4213" Edst, 18000 aet (oF revond 38 Nov
poititon thewesterly exte 1 linewfisal 8,
anitonirod, 30 inches long, 518 Anch-aianister; with 3 plastierapmarked |

thence Souith 86°24!28" East, 12.00 faat {of recdrd as-South:87°35’ East)alotig-said westerly
extension, and/¢avingsaid:ceniterlirie, fo-anixon rod; 30inehes long, 58 irich diatneter,
with-a plastic cap matked:PLS §766: '

thence North.7°00°00” West, 14.50/feet, andl leaving sald westerlyext
30:inches lang, 578 inch diamieter, with a plastic cap marked PLS 674

tension;:to an iron'rod,

thence Norh-83°00:00" Exst, 28.004et 16 an iron rod; 304iiches fong; 518 ineh diamete,
vith a plastic.e3p marked:PL.S G7B6: :

thrence South TX00°00" East, 19,74 feet fo'a ngh
monumented with &n iron;Fad; 30 ihches lond, 5781
PLS!6766;

e Noxth line
ghgiamieter, with

2

h

thence-Soiith 86°24128" Exist, 71:97 fect(of record gs Soutfi 87985 East).along, said North.
line to the/Northeast comerof said L 68, said sormer monumented with = dnilksteel;

thence South 0*55'51" East, 150.49 feet (of record as South 4°06* East-and: South 106'00"

East)-along the Eastling-of $#id LOT 8, and leaving said Navth line, to an froripipe; 1 inch
diameter; ' '

Eastand-South 1°06*00™

F-BEGINNING,

thencé Soiith 0°03'187 East, 76:81 faat(c
East) continuing along .said East;iing, 4

EANNE HAWKS AND

JOINT TENANTS WITH

RIGHT OF SURVIVORSHIR,

P ALy VYR XS
Y, IDAHO 83861, AS

This conveyance shall include any and all appurtenances; estate, tight, fifle, interest,
tenerherits, hereditaments, feversions, temmainders, easements, rents; issues, profits, rights-ofway
-and Wwater rights in: anywise appertaining to the property herein described, as well in law s in
gquity:




fd DATED this 5(, U T dayofJuly, 2014,

ESTATE OF JILL LORENE PERKINS

Désnne Hawl(s : Personal RepreéentanVe '

STATE OF IDAHO )
) ss.
County-of Benewah )

"Qu 1his, -':“ ﬂay of July, 2024, before me, a:motary publis; ‘personstly: &ppeared Dearniie
Hawks, Jaowi fé the 1o be: fhe person, whose nume is subscribed fo the within 7 insframent as
Personal Representative of the BSTATE OF JI.L LORENE PERKINS, ar

that she executed the same as such persondl Epieseitative.

" TiAJBHODES
NOTARY PUBLIC

| 1 SWEGFIDAHO  }
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Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve Hawks and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Subcase No. 91-7173
Case No. 49576

CLAIMANTS STEVE HAWKS AND
DEANNE HAWKS’ RESPONSES TO
OBJECTOR’S FIRST REQUESTS FOR
DISCOVERY

Steve Hawks and Deanne Hawks,
Claimants,
vs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.
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COME NOW Claimants Steve Hawks and Deanne Hawks, by and through
undersigned counsel of record, and respond to Objector’s First Requests for Discovery as
follows:

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 1 because it seeks a legal conclusion )
regarding the ownership of “the submerged bed and banks of Coeur d’Alene Lake and the St. Joe
River within the exterior boundaries of the Coeur d’Alene Indian Reservation.” Without waiving
these objections, Claimants deny Request for Admission No. 1.

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of
America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the
trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it is vague, overly broad, unduly burdensome

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ RESPONSES
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and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 2 because it seeks a legal conclusion
regarding the ownership of “the submerged bed and banks of Coeur d’Alene Lake and the St. Joe
River within the exterior boundaries of the Coeur d’Alene Indian Reservation.” Without waiving
these objections, Claimants deny Request for Admission No. 2.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is
permanently enjoined from asserting any right, title or otherwise interest in or to the bed and .
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to

Request for Admission No. 3 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimants lack sufficient information to either admit or deny Request for
Admission No. 3 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe
has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned
lands within the Coeur d’ Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to

Request for Admission No. 4 on the grounds that it is vague and overly broad. Without waiving
the objection, Claimants lack sufficient information to either admit or deny Request for

Admission No. 4 at this time, and therefore, denies the same.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ RESPONSES
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REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to

Request for Admission No. 5 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Without
waiving the objection, Claimants deny Request for Admission No. 5.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to

Request for Admission No. 6 on the grounds that it seeks a legal conclusion regarding the
“OHWM for Coeur d’Alene and the St. Joe River.” Terms defined in this Request refer to court
decisions, which speak for themselves. Without waiving these objections, Claimants deny
Request for Admission No. 6.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion-

and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection is made to

Request for Admission No. 7 on the grounds that it seeks a legal conclusion regarding the
“OHWM of the St. Joe River.” Terms defined in this Request refer to court decisions, which
speak for themselves. Without waiving the objection, Claimants lack sufficient information to
either admit or deny Request for Admission No. 7 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[’] water diversion point are navigable.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ RESPONSES
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RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to

Request for Admission No. 8 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. With waiving
the objection, Claimants lack sufficient information to either admit or deny Request for
Admission No. 8 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the
point of diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to .

Request for Admission No. 9 on the grounds that it seeks a legal conclusion regarding “the point
of diversion for a water right” and is not reasonably calculated to lead to the discovery of any
admissible evidence. Without waiving the objection, Claimants deny Request for Admission
No. 9.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not

have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to

Request for Admission No. 10 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding

Claimants also object to this Request for Admission No. 10 because it seeks a legal conclusion:
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Without waiving these objections, Claimants lack sufficient information to either admit or deny
Request for Admission No. 10 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time
Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to

Request for Admission No. 11 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 11 because it seeks a legal conclusion.
Without waiving these objections, Claimants lack sufficient information to either admit or deny
Request for Admission No. 11 at this time, and therefore, denies the same.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a
water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to

Request for Admission No. 12 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving the
objection, Claimants deny Request for Admission No. 12.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining

his/her diversion works.
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RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to.
Request for Admission No. 13 on the grounds that it is vague. Responding Claimants also object
to this Request for Admission No. 13 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimants deny Request for Admission No. 13.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right
and/or an IDWR water permit or license does not authorize the holder of said right, permit, or

license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to
Request for Admission No. 14 on the grounds that it seeks a legal conclusion and is not
reasonably calculated to lead to the discovery of any admissible evidence. Without waiving the
objection, Claimants deny Request for Admission No. 14.

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law

riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water

or right of access for the appropriation of water,

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to
Request for Admission No. 15 on the grounds that it is vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of any admissible evidence. Terms
defined in this Request refer to court decisions, which speak for themselves. Responding
Claimants also object to this Request for Admission No. 15 because it seeks a legal conclusion.

Without waiving these objections, Claimants deny Request for Admission No. 15.
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INTERROGATORIES
INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Request for Admissions No. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to
rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in

regard to the subject lands which are ordinarily attendant to

waterfront property, including the right to access water, to

wharfage, or to use the adjacent water. These rights are therefore

appurtenant to and including [sic] with those waterfront lands sold

by the U.S. and are subject only to State law regulation as provided

by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that it
seeks a legal conclusion. Notwithstanding the objection, the statement in Claimants’ response to
the Tribe’s objection speaks for itself.

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit
from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal

permit number?

ANSWER NO. 3: Objection is made to Interrogatory No. 3 on the grounds that it

is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
of any admissible evidence. Notwithstanding the objection, the encroachment permits of
Claimants, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4: Before installing the diversionary works in the
St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?
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ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that it
is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
of any admissible evidence. Notwithstanding the objection, Claimants did not request the
permission of either the United States or Tribe to encroach upon the submerged lands of the
St. Joe River.

INTERROGATORY NO. 5: Please state the name, address, telephone number,
and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals:

a) Claimants, Steve Hawks and Deanne Hawks, ¢/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:

(a State the subject matter on which the expert is expected to testify;

(b)  Provide a complete statement of all opinions to be expressed and the basis
and reasons therefore;

(c) Provide the facts, data or other information considered by the witness in
forming his or her opinions;
(d  Note any exhibits to be used by the expert witness as a summary of or

support for the opinions; and,
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(¢)  Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimants are unsure, at this time, whom they may call as

witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works

and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in
gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that

the information requested is equally available to the Tribe as to the Claimants. Notwithstanding
the objection, documents containing the information requested in Interrogatory No. 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at http://www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/WRADJS earch.aspx.

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the

Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion
please list the name and contact information of such person or entity.
ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that it

is vague, overly broad, unduly burdensome and not reasonably calculated to lead to the discovery
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of any admissible evidence. Notwithstanding the objection, either Claimants or the State of
Idaho own the submerged lands underlying the Claimants’ point of diversion.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and
Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,

and admissible copy of the deed, or other document, by which you acquired title to your
property. If you acquired your property by operation of law, please produce any documents
which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,

and admissible copy of any title insurance policy (with declarations page) covering the real
property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Claimants do not have

documents responsive to this request,
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REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,
and admissible copy of any available engineering/draftsman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 4 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,
and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide
the lowest elevation of the entire diversion works.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to

Request for Production No. 5 on the grounds that it is overly burdensome and the information -
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 5 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at hitp://www.idwr.idaho. gov/
apps/ExtSearch/WR AJSearch/ WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,

and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
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works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimantg. Notwithstanding the objection,
documents requested in Request for Production No. 6 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at hitp://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJ Search.aspx.

REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production No. 7 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/WRADJ Search.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. The responding Claimants do not have
possession, custody or control of any additional photos showing the diversion works and water-
system, including but not limited to the pump, water lines and/or piping, pump house, and

irrigation system.
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REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,
and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land
appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested
in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/apps/ExtSearch/
WRAJSearch/ WRADJSearch.aspx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Basin Adjudication claims database at http://www.srba.state.id.us/
SREPT.HTM. The responding Claimants do not have possession, custody or control of any
additional deeds, surveys, plats, or other documents which relate to the property at the location of
the Claimants’ point of diversion. See also Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,
and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to
Request for Production No. 9 on the grounds that it is overly burdensome and the information |
requested is equally available to the Tribe as to the Claimants in the Claimants’ licensing file
online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRADYJ, Search.aspx and by public
records request to the Idaho Department of Lands. Notwithstanding the objection, see Exhibit B

attached hereto.
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REQUEST FOR PRODUCTION NO. 10: Please produce all L.R.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories
Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimants are unsure,

at this time, whom they may call as witnesses at the time of hearing. Claimants reserve the right
to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule
produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to

available water use data for the diversion works and/or the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 11 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/

apps/ExtSearch/WRAJSearch/WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related
to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that it is overly burdensome and the information

requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
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documents requested in Request for Production No. 12 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho. gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx and the Coeur d’ Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents
which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,

and/or any responses to the objection which have been filed in this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to
Request for Production No. 13 on the grounds that it is overly burdensome and the informatioﬁ
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http :/Iwww.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

DAﬁD this 7th day of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

/ ¥_-—‘ i -
= (O —
Nodnan M. Semanko — e Firm

Attorneys for Claimants Steve Hawks
and Deanne Hawks
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STATE OF IDAHO )
) ss.
County of Ada )

NORMAN M. SEMANKUO, being first duly sworn, deposes and says:

He is the attorney for the Claimants Steve Hawks and Deanne Hawks in the
above-entitled cause and makes this verification for and on behalf of said Claimants; that he has
read the foregoing CLAIMANTS STEVE HAWKS AND DEANNE HAWKS?’ RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, knows the contents thereof, and
that the same are true to the best of his knowledge, information and belief,

Y

Néfman M. Semanko<<_>

SUBSCRIBED AND SWORN to before me this 7th day of March, 2016.

NOTARY PUB 7 FOR ]:DAHO
Residing at // /Ij.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7th day of March, 2016, I caused a true and
correct copy of the foregoing CLAIMANTS STEVE HAWKS AND DEANNE HAWKS®
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY to be served by
the method indicated below, and addressed to the following:

Howard A. Funke

Kinzo H. Mihara

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.0O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

P.O. Box 83720

Boise, ID 83720-0010

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720

Boise, ID 83720-0098

X{ U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

()Q/ U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

4 / — W |
NoMnan M. Semanko
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q {~1 lqs

1910 NW Blivd., Suite 201
Coéur d'Alene, Idaho 83814-2615
Phone: (208) 769-1535 FAX (208) 765~1557

STANLEY F. HAMILTON <DISEGTOR

‘BOARDFQELAND,

Permission is hergby granted to

(B2 Box 86 8f.. Maries, ID 83867

1 All applicable provisions of the Rules for Regulation of Beds, Waters,
and Alpspace oVer Nayvigable Lakes and Streams in the State of Idaho
are incorporated herein by reference and made a part Hereof.

B Construction will follow detsils and specifications shown on the
approved dyawings and data provided by the .applicant. Should such.
information and data preve to be materislly false, incomplete andfor
inaccurate, this authorization may be madified, suspended, ar 1evaked
it accerdance with the Administrative Proeedures Act, Tdaho Code title
8Y; chapter 52.

3. This permit does not comvey the State’s title to or jurisdiction or
management of lands lying below the natural or ordinaty high water
nmigrk.

4. Acgeptance of thig permit constitutes permission by the Permiviee for
representalives of the Department of Lands to comg upcfi Pepmittee’s
lhnds at all reasonable fimes to inspect the encroachment dtthorized by
‘this permit.

8 The Permittee dssymes all liability for damages which may result from
the exgreise of this permit.

6. This permit does not relieve the Permittee from obtaining additional
local or federal permits as required.

7. This permit is not valid until the identification numbey is displayed on _
the outermost area of the encroachment. i

8. If the activity authorized herein is not completed on or before the
—1hth . day of Afigustl , 2000 (three yeurs fram the date of issuance),
this permit shall automatically expire unless it was previously revoked
or etherwise extended,

TWILDFIRE
EGU . SPmoP LAY B VER




ENCROACHMENT PERMIT NO. L-895-5-4338

August 15, 1997
Page two

S

12,

13

14

16.

1.

white bead foam fictation shall he completely encased in a manner ihat <wili
maintain the sitructural integrity of the foam. The encasement shall be
resistant o the eniry of redernis.

Removal of any pre-existing facilities is & condition of this permit.

This permit supersedes and voids any permit previously issued for this
property unless obherwise noted.

Censtruction materiale shall bs natuzal o pressure trested utilizing only
those predervative chemidals pégistdred for the specific uses, such as CCA
{Chremated Copper Arsenate), by the US. Environmental Protection Agency
{EPA}. All treated wood mabesials shall be produced in cémpliance with
“Best Manggement Practices (BMPs) For the Use of Tréated Wood in Aquatic
Frvirenments” issued by the Western Wood Preseivers Institute [WWEI),
July 1896, Treated materials net ia contact with the water shail be
completely dry before use near navigable waters. Contact Idaho Depart
ment of Health and Welfare, Division of Enwvironmental Quality, at (2081769~
1422 with guestions regardifig treated materials.

All eonstruction material must be steckpiled landward of the ordinary high
water mark,

Regardless of dock dimensions, the dock may only extend waterward fe a
water depth of six feet when measured at full pool {elevation 2,128 WWp
datum).

This permit is isswed subject to the established commercial navigational
servitude. The permittee places this encroackment at his own peril and
specifically waives any claiin against commereisl log tow operators who may
accidenially damage this encroschment,

The permittee shail maintain the structure or work authorized herein in a
Zopd and safe eenditigd and ih dccordajpee with the plans and drawings
attached heretos

All ronstruction shall be. completed in ascordance with deseriptions and
methods provided unless otherwise specified, Any changes shall be
approved in weiting by the devariment prior to construction.




ENCROACHMENT PERMIT NO. L-95-8-4339
Angust 15, 1997
Page three

UPON TRANSFER OF THIS REAL PROPERTY, YGU ARE REQUIRED TO NOTIFY PHIS

.
OFTFICE OF THE SUBSEQUENT NAME CHANGE {SEE ENCLOSURE).

FOR THE DIRECTOR

6 M/Q UJM\_LV—

(*ARL WASHBURN
Navigable Waters Specialist

STATE OF IDAHQ }

148
17)

COUNTY OF KOOTERAL )

Bubseribed and sworn to before me this _15th . day of

~Aungust ,, 1997,

‘ w ‘\Tmtar( Pnbhe for Idaho ./ '
Residing at Post Falls, Idagho
Commission expires: 1/24/98
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Kathleen Menasco

- — a—
From: Kinzo Mihara <kmihara@indian-law.org>
Sent: Tuesday, March 15, 2016 5:49 PM
To: Mariah Dunham; ‘Nancy Wolff'; Norm Semanko; Sarah McCormack
Cc: Howard Funke; Dylan Hedden
Subject: RE: CSRBA Case 49576; Subcase No. 92-7226 (Buell)

Ladies and Norm,
Thank you for taking the time to meet today via telephone conference with Howard and .

To reiterate, we believe the answers and responses to our discovery requests were deficient for the reasons articulated
on our call.

While the discussion focused on the specific answers to the Buell matter, the theme of our concerns of deficiency run
consistent throughout the discovery we received for all the encroachment cases.

I did not believe we fully resolved any of the issues, however, we did agree that you would meet and confer among
yourselves to formulate a unified response to our concerns, at least in regards to the Buell matter. We agreed that you
would advise us on how you propose to collectively proceed, in light of our concerns, by close of business on Monday,
March 21, 2016. Please let me know if my understanding is incorrect.

Moving forward, it is my hope that we’re able to find some middle ground. Again, | thank you for your time and
willingness to address our concerns in good faith.

Regards,
Kinzo

Kinzo H. Mihara

Attorney at Law

Howard Funke & Associates, P.C.
424 Sherman Ave., Ste. 308

P.0O. Box 969

Coeur d’Alene, Idaho 83816-0969
P (208) 667-5486

F (208) 667-4695

From: Mariah Dunham [mailto:mdunham@morriswolff.net]
Sent: Monday, March 14, 2016 1:27 PM

To: Kinzo Mihara

Cc: 'Nancy Wolff'; nms@moffatt.com; 'Sarah McCormack’
Subject: RE: CSRBA Case 49576; Subcase No. 92-7226 (Buell)

Kinzo -
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DEPARTMENT
WATER RESOUHggs
Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FiELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA
Subcase No. 91-7102
Case No. 49576
CLAIMANTS STEVE AND DEANNE
HAWKS’ AMENDED RESPONSES TO
OBJECTOR'’S FIRST REQUESTS FOR
DISCOVERY

Steve and Deanne Hawks,
Claimants,
vs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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COME NOW Claimants Steve and Deanne Hawks, by and through undersigned
counsel of record, and provide amended responses to Objector’s First Requests for Discovery,
which replace in total Claimants’ previous Responses to Objector’s First Requests for Discovery,
dated March 7, 2016, as follows:

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the United States of
America is the legal owner, and the Coeur d’ Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that the term “exterior boundaries of the Coeur
d’Alene Indian Reservation” is vague. Responding Claimants also object to this Request for
Admission No. 1 because it seeks a legal conclusion or opinion regarding who owns “the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving these objections,
Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]itle is quieted in favor of the United States, as trustee, and the Coeur
d’Alene Tribe of Idaho, as the beneficially interested party of the trusteeship, to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River lying within the current boundaries of the
Coeur d’ Alene Indian Reservation.” However, Claimants deny that the United States and the
Coeur d’Alene Tribe own any submerged bed and banks at Claimants’ point of diversion.
REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the
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trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REOUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it seeks a legal conclusion or opinion regarding
who owns “the bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current
boundaries of the Coeur d’Alene Indian Resgrvation.” Without waiving this objection,
Claimants admit that in United States v.- Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]he United States, as trustee, and the Coeur d’Alene Tribe of Idaho, as
the beneficially interested party of the trusteeship, are entitled to the exclusive use, occupancy
and right to the quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe
River lying within the current boundaries of the Coeur d’Alene Indian Reservation.” However,
Claimants deny that the United States and the Coeur d’Alene Tribe are entitled to the exclusive
use, occupancy, and right to the quiet enjoyment of the bed and banks at Claimants’ point of
diversion.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is

permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO REOUEST FOR ADMISSION NO. 3: Objection is made to this

Request for Admission No. 3 because it seeks a legal conclusion or opinion regarding the State
of Idaho’s right, title or interest “in or to the bed and banks of the Coeur d’Alene Lake and the

St. Joe River within the current boundaries of the Coeur d’Alene Indian Reservation.” Without

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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waiving this objection, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he State of Idaho is permanently enjoined from
asserting any right, title or otherwise interest in or to the bed and banks of the Coeur d’Alene
Lake and the St. Joe River lying within the current boundaries of the Coeur d’ Alene Indian
Reservation.” However, Claimants deny that the State of Idaho is permanently enjoined from
asserting a right, title or interest in or to the bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe

has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned
lands within the Coeur d’ Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO, 4: Objection is made to

Request for Admission No. 4 on the grounds that the terms “inherent right,” “non-members,” and
“tribally owned lands within the Coeur d’Alene Reservation” are vague and that this Request is
not reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he Coeur d’Alene Tribe of Idaho, as the beneficially
interested party of the trusteeship, [is] entitled to the exclusive use, occupancy and right to the
quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe River lying
within the current boundaries of the Coeur d’Alene Indian Reservation.” However, Claimants
deny that the Coeur d’Alene Tribe has any right to exclude Claimants from the lands at
Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation.
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RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to

Request for Admission No. 5 on the grounds that the term “exterior boundary of the Coeur
d’Alene Indian Reservation” is vague. Without waiving this objection, Claimants admit that the
point of diversion for this claim is located within the current boundary of the Coeur d’Alene
Indian Reservation. However, Claimants deny that the United States and the Coeur d’Alene
Tribe own the lands at Claimants® point of diversion.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to

Request for Admission No. 6 on the grounds that the term “presumed OHWM? is vague and
without temporal context. Without waiving this objection, Claimants admit that in City of Coeur
d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has

always been 2128 feet.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion
and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection is made to

Request for Admission No. 7 on the grounds that the term “presumed OHWM” is vague and

without temporal context. Without waiving this objection, Claimants admit that in City of Coeur
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d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); /d. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet and further deny that the point of diversion and/or some or all of the
diversion works at issue in this claim are below the applicable natural or ordinary high water
mark.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[*] water diversion point are navigable.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to
Request for Admission No. 8 on the grounds that the term “navigable” is vague. Responding
Claimants also object to this Request for Admission No. 8 because it seeks a legal conclusion or
opinion regarding whether “the waters overlying the bed and banks at the location of Claimants’
water diversion point are navigable.” Without waiving these objections, Claimants admit that
said waters are “navigable” according to Claimants’ understanding of the definition in Idaho
Code Section 36-1601 and the definition in 33 U.S.C. § 1362.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the

point of diversion for a water right is the point at which water is diverted from a natural water

channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to

Request for Admission No. 9 on the grounds that it seeks a legal conclusion or opinion on what

constitutes “the point of diversion for a water right” under Idaho law and is not reasonably
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calculated to lead to the discovery of any admissible evidence because it seeks a legal
conclusion. Without waiving the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not
have permission to encroach upon the sﬁbmerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to

Request for Admission No. 10 on the grounds that the term “permission to encroach upon the
submerged lands of the St. Joe River” is vague. Responding Claimants also object to this
Request for Admission No. 10 because it seeks a legal conclusion or opinion regarding who
owns the “submerged lands of the St. Joe River.” Without waiving these objections, Claimants
admit that they did not have a permit from either the United States or the Coeur d’Alene Tribe to
encroach upon the submerged lands of the St. Joe River at the time the diversion works were
constructed for this claim. However, Claimants deny that the United States or the Coeur d’Alene
Tribe owns the land upon which the diversion works may have been constructed and further
deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time
Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to
Request for Admission No. 11 on the grounds that the term “permission to encroach upon the

submerged lands of the St. Joe River” is vague and the Request is vague as to time. Responding
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Claimants also object to this Request for Admission No. 11 because it seeks a legal conclusion or
opinion regarding who owns the “submerged lands of the St. Joe River.” Without waiving these
objections, Claimants admit that they have never received a permit from either the United States
or the Coeur d’Alene Tribe to encroach upon the submerged lands of the St. Joe River for
Claimants’ di\lfersion works. However, Claimants deny that the United States or the Coeur
d’Alene Tribe owns the land upon which the diversionary works may have been constructed and

further deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a

water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to

Request for Admission No. 12 on the grounds that it seeks a legal conclusion or opinion on
initiating a water right and trespass under Idaho law and is not reasonably calculated to lead to
the discovery of any admissible evidence because it seeks a legal conclusion. Without waiving
the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does

not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining

his/her diversion works.

RESPONSE TQ REQUEST FOR ADMISSION NO. 13: Objection is made to

Request for Admission No. 13 on the grounds that the terms “right” and “purposes of
maintaining” are vague. Responding Claimants also object to this Request for Admission No. 13
on the grounds that it seeks a legal conclusion regarding who owns the lands at Claimants’ point

of diversion and the rights of Claimants to their diversion works, Without waiving these
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objections, Claimants deny the Request for Admission No. 13, including any assertion that the

Coeur d’Alene Tribe owns the lands at Claimants® point of diversion.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right

and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to

Request for Admission No. 14 on the grounds that the terms “IDWR water permit or license”
and “for any purpose” are vague. Responding Claimants also object to this Request for
Admission No. 14 because it seeks a legal conclusion or opinion on the rights of a water right
holder and trespass under Idaho law and is not reasonably calculated to lead to the discovery of
ahy admissible evidence because it seeks a legal conclusion. Without waiving these objections,
Claimants therefore deny the same, including any assertion that Claimants have trespassed or are
trespassing on the land of another.

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law
riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water

or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to
Request for Admission No. 15 on the grounds that the term “right to maintain adjacency to
navigable waters” is vague. Responding Claimants also object to this Request for Admission
No. 15 because it seeks a legal conclusion or opinion on riparian rights under Idaho law and is
not reasonably calculated to lead to the discovery of any admissible evidence because it seeks a

legal conclusion. Without waiving the objection, Claimants therefore deny the same, including
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any assertion that Claimants have no right to make any consumptive use of water or right of
access for the appropriation of water.

INTERROGATORIES
INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Request for Admission Nos. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to
rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in
regard to the subject lands which are ordinarily attendant to
waterfront property, including the right to access water, to
wharfage, or to use the adjacent water. These rights are therefore
appurtenant to and including [sic] with those waterfront lands sold
by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that

the Claimants did not file the above-mentioned response to the Tribe’s objection,
Notwithstanding the objection, the response to the Tribe’s objection speaks for itself.

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit

from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: Claimants’ encroachment permits from the Coeur d’ Alene

Tribe, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4: Before installing the diversionary works in the

St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?
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ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that

the term “permission...to encroach upon the submerged lands of the St. Joe River” is vague and
the Interrogatory is vague as to time. Responding Claimants also object to this Interro gatory
No. 4 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
of the St. Joe River.” Without waiving these objections, Claimants did not request permission of
either the United States or the Coeur d’Alene Tribe to encroach upon the submerged lands of the
St. Joe River for the installation of their diversionary works. However, Claimants did not need
such permission because the United States and the Coeur d’Alene Tribe do not own the land
upon which the diversionary works may have been installed.

INTERROGATORY NO. 5: Please state the name, address, telephone number,
and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Clairhants are unsure, at this time, whom they may call as

witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals:

a) Claimants Steve and Deanne Hawks, ¢/o Norman Semanko, Attorney at
Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:

(a)  State the subject matter on which the expert is expected to testify;

(b)  Provide a complete statement of all opinions to be expressed and the basis
and reasons therefore;
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(¢)  Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(d  Note any exhibits to be used by the expert witness as a summary of or
support for the opinions; and,

(6)  Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claiménts reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works
and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches)i any storage facilities on the property (and storage volume in
gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that

the information requested is equally available to the Tribe as to the Claimants. Notwithstanding
the objection, documents containing the information requested in Interrogatory No. 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/WRADJ Search.aspx.

Claimants do not have possession, custody or control of any additional description of their
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diversion works and water system, but reserve the right to supplement this answer in’ a timely
manner,

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the

Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion

please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that
the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory
No. 8 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
underlying the claimant’s point of diversion.” Notwithstanding the objection, Claimants or the
State of Idaho own the submerged lands underlying the Claimants’ point of diversion. The name
and contact information are as follows: Steve and Deanne Hawks, c/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829;
State of Idaho, c/o Attorney General’s Office, P.O. Box 83720, Boise, ID 83720-0010.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and

Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO, 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,

and admissible copy of the deed, or other document, by which you acquired title to your
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property. If you acquired your property by operation of law, please produce any documents
which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,

and admissible copy of any title insurance policy (with declarations page) covering the real
property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Claimants do not have

documents responsive to this request, but reserve the right to supplement this answer in a timely
manner.

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,

and admissible copy of any available engineering/drafisman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 4 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http:/www.idwr.idaho.gov/

apps/ExtSearch/WR AJSearch/WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional engineering/draftsman drawings, reports, or other documents related
to Claimants’ water-system, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
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issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide
the lowest elevation of the entire diversion works.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to

Request for Production No. 5 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 5, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRAD)J Search.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,
and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 6, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at

http://www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/ WRAD]! Search.aspx.
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REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production No. 7, if any, are available in the Claimants’ licensing file online on
the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/WRAD] Search.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not have possession, custody
or control of any additional photos showing the diversion works and water-system, but reserve
the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land

appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested

in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/apps/ExtSearch/
WRAJSearch/WRADJ Search.aspx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Basin Adjudication claims database at http://www.srba.state.id.us/
SREPT.HTM. Claimants do not have possession, custody or control of any additional deeds,

surveys, plats, or other documents that relate to the property at the location of the Claimants’
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point of diversion, but reserve the right to supplement this answer in a timely manner. See also
Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,

and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9; Objection is made to

Request for Production No. 9 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 9, if any, are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/

apps/ExtSearch/ WRAJSearch/WRADJSearch.aspx and by public records request to the Idaho
Department of Lands.

REQUEST FOR PRODUCTION NO. 10: Please produce all LR.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories

Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10:; Claimants are unsure,

at this time, whom they may call as witnesses at the time of hearing. Claimants reserve the right
to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule
produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to

available water use data for the diversion works and/or the property.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 11 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/ WRAJSearch/WRADIJSearch.aspx. Claimants do not have possession, custody
or control of any additional documents related to available water use data for the diversion works
and/or the property, but reserve the right to supplement this answer in a timely manner.
REQUEST FOR PRODUCTION NO. 12: Please produce any documents related
to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 12 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ websi1-;e at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents

which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,

and/or any responses to the objection which have been filed in this matter.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly broad and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WR ADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not
have possession, custody or control of any additional documents which may be relevant to, or
support, Claimants® water right claim, Objector’s objection, and/or any responses to the
objection which have been filed in this matter, but reserve the right to supplement this answer in
a timely manner.

DATED this 25th day of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

Nortan M. Semanko — Of the Firm
Attorneys for Claimants Steve and
Deanne Hawks
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STATE OF IDAHO )
) ss.
County of Ada )

NORMAN M. SEMANKQO, being first duly sworn, deposes and says:

He is the attorney for the Claimants Steve and Deanne Hawks in the above-
entitled cause and makes this verification for and on behalf of said Claimants; that he has read
the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, knows the contents thereof, and
that the same are true to the best of his knowledge, information and belief.

Nolfnan M. Semanko S

SUBSCRIBED AND SWORN to before me this 2%%? day of March, 2016.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28th day of March, 2016, I caused a true and
correct copy of the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY to be served by
the method indicated below, and addressed to the following:

Howard A. Funke

Kinzo H. Mihara

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

P.O. Box 83720

Boise, ID 83720-0010

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720 :

Boise, ID 83720-0098

OFU.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

Fojskiaaiiptte-

©XU.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

U.S. Mail, Postage Prepaid
( ) Hand Delivered .

( ) Overnight Mail

( ) Facsimile

1

N o {—

Nortian M. Semanko €/
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Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FiELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA
Case No. 49576

Steve and Deanne Hawks,
Claimants,
Vvs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

NOTICE OF SERVICE - 1

Subcase No. 91-7102

NOTICE OF SERVICE OF
CLAIMANTS STEVE AND DEANNE
HAWKS’ AMENDED RESPONSES TO
OBJECTOR’S FIRST REQUESTS FOR
DISCOVERY

Client:4108095.1



NOTICE IS HEREBY GIVEN that on thezgﬂi day of March, 2016, the original
of CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED RESPONSES TO
OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY and a copy of the NOTICE OF
SERVICE were served by the method indicated below and addressed to the following at the

address shown below:

Howard A. Funke .S. Mail, Postage Prepaid
Kinzo H. Mihara ( ) Hand Delivered

Dylan Hedden-Nicely _ ( ) Overnight Mail

HOWARD FUNKE & ASSOCIATES, P.C. ( ) Facsimile

424 Sherman Avenue, Suite 308

P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

and true copies of the CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY and NOTICE

OF SERVICE were served by the method indicated below and addressed to the following:

Chief, Natural Resources Division U.S. Mail, Postage Prepaid
OFFICE OF THE ATTORNEY GENERAL ) Hand Delivered

STATE OF IDAHO ( ) Overnight Mail

P.O. Box 83720 ( ) Facsimile

Boise, ID 83720-0010

Director U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ( ) Hand Delivered

P.O. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 ( ) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By 4 k(/
Norinan M. Semanko — Off# Firm
Attorneys for Claimants Steve and

Deanne Hawks

NOTICE OF SERVICE -2 Client:4106095.1



RECEIVED
MAY 05 20

DEPARTMENT OF

Norman M. Semanko, ISB No. 4761 WATER RESOURCES

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve Hawks and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Subcase No. 91-7173
Case No. 49576

CLAIMANTS STEVE HAWKS AND
DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY

Steve Hawks and Deanne Hawks,
Claimants,
Vvs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -1 cient4107155.1



COME NOW Claimants Steve Hawks and Deanne Hawks, by and through
undersigned counsel of record, and provide amended responses to Objector’s First Requests for
Discovery, which replace in total Claimants’ previous Responses to Objector’s First Requests for
Discovery, dated March 7, 2016, as follows:

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’ Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that the term “exterior boundaries of the Coeur
d’Alene Indian Reservation” is vague. Responding Claimants also object to this Request for
Admission No. 1 because it seeks a legal conclusion or opinion regarding who owns “the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving these objections,
Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]itle is quieted in favor of the United States, as trustee, and the Coeur
d’Alene Tribe of Idaho, as the beneficially interested party of the trusteeship, to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River lying within the current boundaries of the
Coeur d’Alene Indian Reservation.” However, Claimants deny that the United States and the
Coeur d’Alene Tribe own any submerged bed and banks at Claimants’ point of diversion.
REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -2  Cient4t07155.1



trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to

Request for Admission No. 2 on the grounds that it seeks a legal conclusion or opinion regarding
who owns “the bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving this objection,
Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]he United States, as trustee, and the Coeur d’Alene Tribe of Idaho, as
the beneficially interested party of the trusteeship, are entitled to the exclusive use, occupancy
and right to the quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe
River lying within the current boundaries of the Coeur d’Alene Indian Reservation.” However,
Claimants deny that the United States and the Coeur d’Alene Tribe are entitled to the exclusive
use, occupancy, and right to the quiet enjoyment of the bed and banks at Claimants’ point of
diversion.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is
permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to this

Request for Admission No. 3 because it seeks a legal conclusion or opinion regarding the State
of Idaho’s right, title or interest “in or to the bed and banks of the Coeur d’Alene Lake and the

St. Joe River within the current boundaries of the Coeur d’Alene Indian Reservation.” Without

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -3 cient4107155.4



waiving this objection, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he State of Idaho is permanently enjoined from
asserting any right, title or otherwise interest in or to the bed and banks of the Coeur d’Alene
Lake and the St. Joe River lying within the current boundaries of the Coeur d’Alene Indian
Reservation.” However, Claimants deny that the State of Idaho is permanently enjoined from
asserting a right, title or interest in or to the bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe
has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned
lands within the Coeur d’Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to

Request for Admission No. 4 on the grounds that the terms “inherent right,” “non-members,” and
“tribally owned lands within the Coeur d’Alene Reservation” are vague and that this Request is
not reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[tJhe Coeur d’Alene Tribe of Idaho, as the beneficially
interested party of the trusteeship, [is] entitled to the exclusive use, occupancy and right to the
quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe River lying
within the current boundaries of the Coéur d’Alene Indian Reservation.” However, Claimants
deny that the Coeur d’Alene Tribe has any right to exclude Claimants from the lands at
Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to

Request for Admission No. 5 on the grounds that the term “exterior boundary of the Coeur
d’Alene Indian Reservation” is vague. Without waiving this objection, Claimants admit that the
point of diversion for this claim is located within the current boundary of the Coeur d’Alene
Indian Reservation. However, Claimants deny that the United States and the Coeur d’Alene
Tribe own the lands at Claimants® point of diversion.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM

for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NQ. 6: Objection is made to

Request for Admission No. 6 on the grounds that the term “presumed OHWM? is vague and
without temporal context. Without waiving this objection, Claimants admit that in City of Coeur
d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion

and/or some or all of the diversion works at issue in the above-encaptioned matter is below the

presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection is made to

Request for Admission No. 7 on the grounds that the term “presumed OHWM?” is vague and

without temporal context. Without waiving this obj ection, Claimants admit that in City of Coeur

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); /d. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet and further deny that the point of diversion and/or some or all of the
diversion works at issue in this claim are below the applicable natural or ordinary high water
mark.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[’] water diversion point are navigable.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to

Request for Admission No. 8 on the grounds that the term “navigable” is vague. Responding
Claimants also object to this Request for Admission No. 8 because it seeks a legal conclusion or
opinion regarding whether “the waters overlying the bed and banks at the location of Claimants’
water diversion point are navigable.” Without waiving these objections, Claimants admit that
said waters are “navigable” according to Claimants’ understanding of the definition in Idaho
Code Section 36-1601 and the definition in 33 U.S.C. § 1362.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the

point of diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to

Request for Admission No. 9 on the grounds that it seeks a legal conclusion or opinion on what

constitutes “the point of diversion for a water right”” under Idaho law and is not reasonably

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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calculated to lead to the discovery of any admissible evidence because it seeks a legal
conclusion. Without waiving the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not
have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to
Request for Admission No. 10 on the grounds that the term “permission to encroach upon the
submerged lands of the St. Joe River” is vague. Responding Claimants also object to this
Request for Admission No. 10 because it seeks a legal conclusion or opinion regarding who
owns the “submerged lands of the St. Joe River.” Without waiving these objections, Claimants
admit that they did not have a permit from either the United States or the Coeur d’Alene Tribe to
encroach upon the submerged lands of the St. Joe River at the time the diversion works were
constructed for this claim. However, Claimants deny that the United States or the Coeur d’Alene
Tribe owns the land upon which the diversion works may have been constructed and further
deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time
Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to

Request for Admission No. 11 on the grounds that the term “permission to encroach upon the

submerged lands of the St. Joe River” is vague and the Request is vague as to time. Responding
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Claimants also object to this Request for Admission No. 11 because it seeks a legal conclusion or
opinion regarding who owns the “submerged lands of the St. Joe River.” Without waiving these
objections, Claimants admit that they have never received a permit from either the United States
or the Coeur d’ Alene Tribe to encroach upon the submerged lands of the St. Joe River for
Claimants’ diversion works. However, Claimants deny that the United States or the Coeur
d’Alene Tribe owns the land upon which the diversionary works may have been constructed and
further deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a
water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to
Request for Admission No. 12 on the grounds that it seeks a legal conclusion or opinion on
initiating a water right and trespasslunder Idaho law and is not reasonably calculated to lead to
the discovery of any admissible evidence because it seeks a legal conclusion. Without waiving
the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining
his/her diversion works.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to

Request for Admission No. 13 on the grounds that the terms “right” and “purposes of
maintaining” are vague. Responding Claimants also object to this Request for Admission No. 13
on the grounds that it seeks a legal conclusion regarding who owns the lands at Claimants’ point

of diversion and the rights of Claimants to their diversion works. Without waiving these
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objections, Claimants deny the Request for Admission No. 13, including any assertion that the
Coeur d’Alene Tribe owns the lands at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right

and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to

Request for Admission No. 14 on the grounds that the terms “IDWR water permit or license™
and “for any purpose” are vague. Responding Claimants also object to this Request for
Admission No. 14 because it seeks a legal conclusion or opinion on the rights of a water right
holder and trespass under Idaho law and is not reasonably calculated to lead to the discovery of
any admissible evidence because it seeks a legal conclusion. Without waiving these objections,
Claimants therefore deny the same, including any assertion that Claimants have trespassed or are
trespassing on the land of another.

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law
riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to

Request for Admission No. 15 on the grounds that the term “right to maintain adjacency to
navigable waters” is vague. Responding Claimants also object to this Request for Admission
No. 15 because it seeks a legal conclusion or opinion on riparian rights under Idaho law and is
not reasonably calculated to lead to the discovery of any admissible evidence because it seeks a

legal conclusion. Without waiving the objection, Claimants therefore deny the same, including
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any assertion that Claimants have no right to make any consumptive use of water or right of
access for the appropriation of water.

INTERROGATORIES
INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Request for Admission Nos. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to
rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in

regard to the subject lands which are ordinarily attendant to

waterfront property, including the right to access water, to

wharfage, or to use the adjacent water. These rights are therefore

appurtenant to and including [sic] with those waterfront lands sold

by the U.S. and are subject only to State law regulation as provided

by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that
the Claimants did not file the above-mentioned response to the Tribe’s objection.
Notwithstanding the objection, the response to the Tribe’s objection speaks for itself.

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit
from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: Claimants’ encroachment permits from the Coeur d’Alene

Tribe, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4: Before installing the diversionary works in the
St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?
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ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that

the term “permission...to encroach upon the submerged lands of the St. Joe River” is vague and
the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory
No. 4 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
of the St. Joe River.” Without waiving these objections, Claimants did not request permission of
either the United States or the Coeur d’Alene Tribe to encroach upon the submerged lands of the
St. Joe River for the installation of their diversionary works. However, Claimants did not need
such permission because the United States and the Coeur d’Alene Tribe do not own the land
upon which the diversionary works may have been installed.

INTERROGATORY NO. 5: Please state the name, address, telephone number,
and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals:

a) Claimants, Steve Hawks and Deanne Hawks, ¢/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:

(a)  State the subject maﬁer on which the expert is expected to testify;

(b)  Provide a complete statement of all opinions to be expressed and the basis
and reasons therefore;
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(c)  Provide the facts, data or other information considered by the witness in
forming his or her opinions; |

(d)  Note any exhibits to be used by the expert witness as a summary of or
support for the opinions; and,

(¢)  Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimants are unsure, at this time, whom they may call as

witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works
and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in
gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that
the information requested is equally available to the Tribe as to the Claimants. Notwithstanding
the objection, documents containing the information requested in Interrogatory No. 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/WRADJ Search.aspx.

Claimants do not have possession, custody or control of any additional description of their
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diversion works and water system, but reserve the right to supplement this answer in a timely
manmer.

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the
Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion
please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that

the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory

No. 8 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
underlying the claimant’s point of diversion.” Notwithstanding the objection, Claimants or the
State of Idaho own the submerged lands underlying the Claimants® point of diversion. The name
and contact information are as follows: Steve and Deanne Hawks, c/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829;
State of Idaho, c/o Attorney General’s Office, P.O. Box 83720, Boise, ID 83720-0010.

REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce any documents you
assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and
Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to

Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,

and admissible copy of the deed, or other document, by which you acquired title to your
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property. If you acquired your property by operation of law, please produce any documents
which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,
and admissible copy of any title insurance policy (with declarations page) covering the real
property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Claimants do not have

documents responsive to this request, but reserve the right to supplement this answer in a timely

manner.

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,

and admissible copy of any available engineering/draftsman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 4 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/

apps/ExtSearch/ WRAJSearch/WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional engineering/draftsman drawings, reports, or other documents related
to Claimants® water-system, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
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issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM,). Please provide
the lowest elevation of the entire diversion works.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to

Request for Production No. 5 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 5, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at
hitp://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRADJ Search.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,

and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 6, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at

http://www.idwr.idaho.gov/apps/ExtSearch/ WRA JSearch/ WRADJ Search.aspx.
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REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production No. 7, if any, are available in the Claimants’ licensing file online on
the Idaho Department of Water Resources’ website at
http:/fwww.idwr.idaho.gov/apps/ExtSearch/ WR AJSearch/ WRADJ Search.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not have possession, custody
or control of any additional photos showing the diversion works and water-system, but reserve
tﬁe right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land
appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested

in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources® website at http://www.idwr.idaho. gov/apps/ExtSearch/
WRAJSearch/WRADJSearch.aspx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Basin Adjudication claims database at http://www.srba.state.id.us/
SREPT.HTM. Claimants do not have possession, custody or control of any additional deeds,

surveys, plats, or other documents that relate to the property at the location of the Claimants’
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point of diversion, but reserve the right to supplement this answer in a timely manner. See also
. Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,

and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to

Request for Production No. 9 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 9, if any, are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at hitp://www.idwr.idaho. gov/
apps/ExtSearch/WRAJSearch/WRADJ Search.aspx and by public records request to the Idaho
Department of Lands.

REQUEST FOR PRODUCTION NO. 10: Please produce all L.R.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories
Nos. 5 and 6 above,

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimants are unsure,

at this time, whom they may call as witnesses at the time of hearing. Claimants reserve the right
to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule
produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to

available water use data for the diversion works and/or the property.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 11 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources® website at http://www.idwr.idaho.gov/

apps/ExtSearch/ WRAJSearch/ WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional documents related to available water use data for the diversion works
and/or the property, but reserve the right to supplement this answer in a timely manner,

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related

to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
~ CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 12 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho. gov/
apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin

Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents
which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,

and/or any responses to the objection which have been filed in this matter.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly broad and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho. gov/
apps/ExtSearch/WRAJSearch/ WRADJISearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at hitp://www.srba.state.id.us/SREPT.HTM. Claimants do not
have possession, custody or control of any additional documents which may be relevant to, or
‘support, Claimants’ water right claim, Objector’s objection, and/or any responses to the
objection which have been filed in this matter, but reserve the right to supplement this answer in
a timely manner.

DATED this 7/lf'iay of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By, 4 \ /"‘//V/

Normah M. Semanko — Of the Firm
Attorneys for Claimants Steve Hawks
and Deanne Hawks
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STATE OF IDAHO )

) ss.
County of Ada )

NORMAN M. SEMANKUO, being first duly sworn, deposes and says:

He is the attorney for the Claimants Steve Hawks and Deanne Hawks in the
above-entitled cause and makes this verification for and on behalf of said Claimants; that he has
read the foregoing CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR?’S FIRST REQUESTS FOR DISCOVERY, knows the

contents thereof, and that the same are true to the best of his knowledge, information and belief,

4/¥ L

Norman M. Semanko

SUBSCRIBED AND SWORN to before me this 2gt§day of March, 2016.

,,.
N ‘." pRY 2 NOTARY PUBLIC FOR IDA
Fi H Residing at /

My Commission Expires /7] ZQZ{,QQL?
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CERTIFICATE OF SERVICE

2
I HEREBY CERTIFY that on this 25th day of March, 2016, I caused a true and
correct copy of the foregoing CLAIMANTS STEVE HAWKS AND DEANNE HAWKS®
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY to
be served by the method indicated below, and addressed to the following:

Howard A. Funke

Kinzo H. Mihara

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

P.O. Box 83720

Boise, ID 83720-0010

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720

Boise, ID 83720-0098

¥4 U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

©¥U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

4/“‘“‘ <

Norman M. Semanko <——
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Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 8. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

RECEIVED
MAY 05 ams

DEPARTMENT OF

WATIR RZ30URCES

Attorneys for Claimants Steve Hawks and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA
Case No. 49576

Steve Hawks and Deanne Hawks,
Claimants,
Vs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

NOTICE OF SERVICE - 1

Subcase No. 91-7173

NOTICE OF SERVICE OF
CLAIMANTS STEVE HAWKS AND
DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY

Client:4107155.1



NOTICE IS HEREBY GIVEN that on the lﬂg day of March, 2016, the original
of CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY and a copy of the NOTICE OF
SERVICE were served by the method indicated below and addressed to the following at the

address shown below:

Howard A. Funke % U.S. Mail, Postage Prepaid
Kinzo H. Mihara ) Hand Delivered

Dylan Hedden-Nicely ( ) Overnight Mail

HOWARD FUNKE & ASSOCIATES, P.C. ( ) Facsimile

424 Sherman Avenue, Suite 308

P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

and true copies of the CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY and

NOTICE OF SERVICE were served by the method indicated below and addressed to the

following:

Chief, Natural Resources Division £S U.S. Mail, Postage Prepaid
OFFICE OF THE ATTORNEY GENERAL ( ) Hand Delivered

STATE OF IDAHO ( ) Overnight Mail

P.O. Box 83720 ( ) Facsimile

Boise, ID 83720-0010

Director U.S. Mail, Postage Prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ) Hand Delivered

P.O. Box 83720 ( ) Overnight Mail

Boise, ID 83720-0098 ( ) Facsimile

NOTICE OF SERVICE -2 Client:4107155.1



MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

ByJ\{ M

Nortpan M. Semanko — Of g Firm
Attorneys for Claimants Steve Hawks
and Deanne Hawks

NOTICE OF SERVICE -3

Client:4107155.1



Subcase Nos. 91-7102; 91-7173
CSRBA Case NO. 49576

Hawks v CDA Tribe

EXHIBIT F



RECEIVED
MAY 05 2015

Norman M. Semanko, ISB No. 4761  EEPARTMENT OF

MOFFATT, THOMAS, BARRETT, ROCK & ISR REUOURCES
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In re CSRBA

Subcase No. 91-7102
Case No. 49576

CLAIMANTS STEVE AND DEANNE
HAWKS’ AMENDED RESPONSES TO
OBJECTOR’S FIRST REQUESTS FOR
DISCOVERY

Steve and Deanne Hawks,
Claimants,
Vs,

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY -1  clent4106095.1



COME NOW Claimants Steve and Deanne Hawks, by and through undersigned
counsel of record, and provide amended responses to Objector’s First Requests for Discovery,
which replace in total Claimants’ previous Responses to Objector’s First Requests for Discovery,
dated March 7, 2016, as follows:

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the United States of
America is the legal owner, and the Coeur d’Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to
Request for Admission No. 1 on the grounds that the term “exterior boundaries of the Coeur
d’Alene Indian Reservation” is vague. Responding Claimants also object to this Request for
Admission No. 1 because it seeks a legal conclusion or opinion regarding who owns “the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving these objections,
Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]itle is quieted in favor of the United States, as trustee, and the Coeur
d’Alene Tribe of Idaho, as the beneficially interested party of the trusteeship, to the bed and
banks of the Coeur d’ Alene Lake and the St. Joe River lying within the current boundaries of the
Coeur d’ Alene Indian Reservation.” However, Claimants deny that the United States and the
Coeur d’Alene Tribe own any submerged bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -2 cient4108005.1



trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to
Request for Admission No. 2 on the grounds that it seeks a legal conclusion or opinion regarding
who owns “the bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving this objection,
Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]he United States, as trustee, and the Coeur d’Alene Tribe of Idaho, as
the beneficially interested party of the trusteeship, are entitled to the exclusive use, occupancy
and right to the quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe
River lying within the current boundaries of the Coeur d’Alene Indian Reservation.” However,
Claimants deny that the United States and the Coeur d’Alene Tribe are entitled to the exclusive
use, occupancy, and right to the quiet enjoyment of the bed and banks at Claimants’ point of
diversion,

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is
permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Objection is made to this
Request for Admission No. 3 because it seeks a legal conclusion or opinion regarding the State
of Idaho’s right, title or interest “in or to the bed and banks of the Coeur d’Alene Lake and the

St. Joe River within the current boundaries of the Coeur d’Alene Indian Reservation.” Without

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -3 crient:4108095.1



waiving this objection, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he State of Idaho is permanently enjoined from
asserting any right, title or otherwise interest in or to the bed and banks of the Coeur d’Alene
Lake and the St. Joe River lying within the current boundaries of the Coeur d’Alene Indian
Reservation.” However, Claimants deny that the State of Idaho is permanently enjoined from
asserting a right, title or interest in or to the bed and banks at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe
has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned
lands within the Coeur d’ Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to
Request for Admission No. 4 on the grounds that the terms “inherent right,” “non-members,” and
“tribally owned lands within the Coeur d’ Alene Reservation” are vague and that this Request is
not reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he Coeur d’Alene Tribe of Idaho, as the beneficially
interested party of the trusteeship, [is] entitled to the exclusive use, occupancy and right to the
quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe River lying
within the current boundaries of the Coeur d’Alene Indian Reservation.” However, Claimants
deny that the Coeur d’Alene Tribe has any right to exclude Claimants from the lands at
Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’ Alene Indian Reservation.

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -4  ciient:4106005.1



RESPONSE TO REQUEST FOR ADMISSION NO. 5: Objection is made to

Request for Admission No. 5 on the grounds that the term “exterior boundary of the Coeur
d’Alene Indian Reservation” is vague. Without waiving this objection, Claimants admit that the
point of diversion for this claim is located within the current boundary of the Coeur d’Alene
Indian Reservation. However, Claimants deny that the United States and the Coeur d’Alene
Tribe own the lands at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM
for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to
Request for Admission No. 6 on the grounds that the term “presumed OHWM?” is vague and
without temporal context. Without waiving this objection, Claimants admit that in City of Coeur
d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t}he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208,211, 970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion
and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection is made to
Request for Admission No. 7 on the grounds that the term “presumed OHWM?” is vague and

without temporal context. Without waiving this objection, Claimants admit that in City of Coeur

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY -5  ciient:4108085.1



d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet and further deny that the point of diversion and/or some or all of the
diversion works at issue in this claim are below the applicable natural or ordinary high water
mark.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the

bed and banks at the location of Claimant(s)[’] water diversion point are navigable.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to
Request for Admission No. 8 on the grounds that the term “navigable” is vague. Responding
Claimants also object to this Request for Admission No. 8 because it seeks a legal conclusion or
opinion regarding whether “the waters overlying the bed and banks at the location of Claimants’
water diversion point are navigable.” Without waiving these objections, Claimants admit that
said waters are “navigable” according to Claimants’ understanding of the definition in Idaho
Code Section 36-1601 and the definition in 33 U.S.C. § 1362.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the
point of diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to
Request for Admission No. 9 on the grounds that it seeks a legal conclusion or opinion on what

constitutes “the point of diversion for a water right” under Idaho law and is not reasonably

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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calculated to lead to the discovery of any admissible evidence because it seeks a legal
conclusion. Without waiving the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not

have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to
Request for Admission No. 10 on the grounds that the term “permission to encroach upon the
submerged lands of the St. Joe River” is vague. Responding Claimants also object to this
Request for Admission No. 10 because it seeks a legal conclusion or opinion regarding who
owns the “submerged lands of the St. Joe River.” Without waiving these objections, Claimants
admit that they did not have a permit from either the United States or the Coeur d’Alene Tribe to
encroach upon the submerged lands of the St. Joe River at the time the diversion works were
constructed for this claim. However, Claimants deny that the United States or the Coeur d’Alene
Tribe owns the land upon which the diversion works may have been constructed and further
deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time
Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St., Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to
Request for Admission No. 11 on the grounds that the term “permission to encroach upon the

submerged lands of the St. Joe River” is vague and the Request is vague as to time. Responding

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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Claimants also object to this Request for Admission No. 11 because it seeks a legal conclusion or
opinion regarding who owns the “submerged lands of the St. Joe River.” Without waiving these
objections, Claimants admit that they have never received a permit from either the United States
or the Coeur d’Alene Tribe to encroach upon the submerged lands of the St. Joe River for
Claimants’ diversion works. However, Claimants deny that the United States or the Coeur
d’Alene Tribe owns the land upon which the diversionary works may have been constructed and
further deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 12: Please admit that under Idaho law a
water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to
Request for Admission No. 12 on the grounds that it seeks a legal conclusion or opinion on
initiating a water right and trespass under Idaho law and is not reasonably calculated to lead to
the discovery of any admissible evidence because it seeks a legal conclusion. Without waiving
the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining
his/her diversion works.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to
Request for Admission No. 13 on the grounds that the terms “right” and “purposes of
maintaining” are vague. Responding Claimants also object to this Request for Admission No. 13
on the grounds that it seeks a legal conclusion regarding who owns the lands at Claimants’ point

of diversion and the rights of Claimants to their diversion works, Without waiving these

CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
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objections, Claimants deny the Request for Admission No. 13, including any assertion that the
Coeur d’Alene Tribe owns the lands at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right
and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to
Request for Admission No. 14 on the grounds that the terms “IDWR water permit or license”
and “for any purpose” are vague. Responding Claimants also object to this Request for
Admission No. 14 because it seeks a legal conclusion or opinion on the rights of a water right
holder and trespass under Idaho law and is not reasonably calculated to lead to the discovery of
any admissible evidence because it seeks a legal conclusion. Without waiving these objections,
Claimants therefore deny the same, including any assertion that Claimants have trespassed or are
trespassing on the land of another.

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law

riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to
Request for Admission No. 15 on the grounds that the term “right to maintain adjacency to
navigable waters” is vague. Responding Claimants also object to this Réquest for Admission
No. 15 because it seeks a legal conclusion or opinion on riparian rights under Idaho law and is
not reasonably calculated to lead to the discovery of any admissible evidence because it seeks a

legal conclusion. Without waiving the objection, Claimants therefore deny the same, including
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any assertion that Claimants have no right to make any consumptive use of water or right of
access for the appropriation of water.

INTERROGATORIES
INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Request for Admission Nos. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to

rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in
regard to the subject lands which are ordinarily attendant to
waterfront property, including the right to access water, to
wharfage, or to use the adjacent water. These rights are therefore
appurtenant to and including [sic] with those waterfront lands sold
by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that

the Claimants did not file the above-mentioned response to the Tribe’s objection.
Notwithstanding the objection, the response to the Tribe’s objection speaks for itself.

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit

from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: Claimants’ encroachment permits from the Coeur d’Alene

Tribe, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4: Before installing the diversionary works in the
St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?
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ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that
the term “permission...to encroach upon the submerged lands of the St. Joe River” is vague and
the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory
No. 4 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
of the St. Joe River.” Without waiving these objections, Claimants did not request permission of
either the United States or the Coeur d’Alene Tribe to encroach upon the submerged lands of the
St. Joe River for the installation of their diversionary works. However, Claimants did not need
such permission because the United States and the Coeur d’Alene Tribe do not own the land
upon which the diversionary works may have been installed.

INTERROGATORY NO. 5: Please state the name, address, telephone number,
and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimants are unsure, at this time, whom they may call as
witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals:

a) Claimants Steve and Deanne Hawks, c/o Norman Semanko, Attorney at
Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:

(a)  State the subject matter on which the expert is expected to testify;

(b)  Provide a complete statement of all opinions to be expressed and the basis
and reasons therefore;
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(c) Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(d)  Note any exhibits to be used by the expert witness as a summary of or
support for the opinions; and,

(e)  Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimants are unsure, at this time, whom they may call as

witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[*] diversion works

and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in
gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that
the information requested is equally available to the Tribe as to the Claimants. Notwithstanding
the objection, documents containing the information requested in Interrogatory No. 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at hitp://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WR ADJSearch.aspx.

Claimants do not have possession, custody or control of any additional description of their
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diversion works and water system, but reserve the right to supplement this answer in a timely
manner.

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the

Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion

please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that
the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory
No. 8 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
underlying the claimant’s point of diversion.” Notwithstanding the objection, Claimants or the
State of Idaho own the submerged lands underlying the Claimants’ point of diversion. The name
and contact information are as follows: Steve and Deanne Hawks, ¢/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829;
State of Idaho, c/o Attorney General’s Office, P.O. Box 83720, Boise, ID 83720-0010.

REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce any documents you
assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and
Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to
Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,

and admissible copy of the deed, or other document, by which you acquired title to your
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property. If you acquired your property by operation of law, please produce any documents
which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,

and admissible copy of any title insurance policy (with declarations page) covering the real
property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Claimants do not have

documents responsive to this request, but reserve the right to supplement this answer in a timely
manner.

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,
and admissible copy of any available engineering/draftsman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to

Request for Production No. 4 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 4 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional engineering/draftsman drawings, reports, or other documents related
to Claimants’ water-system, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at
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issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide
the lowest elevation of the entire diversion works.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to
Request for Production No. 5 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 5, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,
and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 6, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at

http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJ Seafch/WRADJ Search.aspx.
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REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested
in Request for Production No. 7, if any, are available in the Claimants’ licensing file online on
the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRADJSearch.aspx and the Idaho
Department of Water Resources’ Coeur d’Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not have possession, custody
or control of any additional photos showing the diversion works and water-system, but reserve
the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,
and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land
appurtenant to. your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested
in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/apps/ExtSearch/
WRAJSearch/WRADJ, Search.aspx and the Idaho Department of Water Resources’ Coeur
d’Alene Spokane River Basin Adjudication claims database at http://www.srba.state.id.us/
SREPT.HTM. Claimants do not have possession, custody or control of any additional deeds,

surveys, plats, or other documents that relate to the property at the location of the Claimants’
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point of diversion, but reserve the right to supplement this answer in a timely manner. See also
Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,
and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to
Request for Production No. 9 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 9, if any, are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/ WRAJSearch/ WRADIJSearch.aspx and by public records request to the Idaho
Department of Lands.

REQUEST FOR PRODUCTION NO. 10: Please produce all LR.C.P. Rule 26

material for any witness listed or noted as an expert witness in your answer to Interrogatories
Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimants are unsure,
at this time, whom they may call as witnesses at the time of hearing. Claimants reserve the right
to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule
produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to

available water use data for the diversion works and/or the property.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 11 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/ WRAJSearctY WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional documents related to available water use data for the diversion works
and/or the property, but reserve the right to supplement this answer in a timely manner.
REQUEST FOR PRODUCTION NO. 12: Please produce any documents related
to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to

Request for Production No. 12 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 12 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents
which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,

and/or any responses to the objection which have been filed in this matter.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly broad and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not
have possession, custody or control of any additional documents which may be relevant to, or
support, Claimants’ water right claim, Objector’s objection, and/or any responses to the
objection which have been filed in this matter, but reserve the right to supplement this answer in
a timely manner.

DATED this 25th day of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

D S
By A W Z
Norinan M. Semanko — Of the Firm
Attorneys for Claimants Steve and

Deanne Hawks
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STATE OF IDAHO )
) ss.
County of Ada )

NORMAN M. SEMANKO, being first duly sworn, deposes and says:

He is the attorney for the Claimants Steve and Deanne Hawks in the above-
entitled cause and makes this verification for and on behalf of said Claimants; that he has read
the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED RESPONSES
TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY, knows the contents thereof, and
that the same are true to the best of his knowledge, information and belief.

}¥~ M

Nokfnan M. Semanko <8

SUBSCRIBED AND SWORN to before me this zgﬂ? day of March, 2016.

, * 4
":! ]Z‘ OF \0?;\“‘

(/
oo™
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28th day of March, 2016, I caused a true and
correct copy of the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY to be served by
the method indicated below, and addressed to the following:

Howard A. Funke

Kinzo H. Mihara

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY (GENERAL
STATE OF IDAHO

P.O. Box 83720

Boise, ID 83720-0010

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720 .

Boise, ID 83720-0098

OFU.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

Sjshasiimite

& U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

U.S. Mail, Postage Prepald
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

g

Northan M. Semanko
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STATE OF IDAHO )
: ) ss.
County of Benewah )

STEVE HAWKS, being first duly sworn, deposes and says:

~ 1 have read the foregoing CLAIMANTS STEVE AND DEANNE HAWKS? -
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY,
know the contents thereof and that the same are true to the best of my knowledge, information,

and behef

- Steve Hawks

SUBSCRIBED AND SWORN to before me this 24 day of Apri,f, 2016.

- NOTARY PUBLIC FOR IDAHO
Residingat __$#% . Aavrel

My Commission Expires_Ap .77 2030

Cllent4140425.1



STATE OF IDAHO )
) ss.
County of Benewah ).

DEANNE HAWKS, being first duly sworn, deposes and says:.

I have read the foregoing CLAIMANTS STEVE AND DEANNE HAWKS?
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY,
know the contents thereof and that the same are true to the best of my knowledge, information,
and belief. ki ' L . -

NQFPARY PUBLIC FOR IDAHO
Residingat__ S%- Marre

My Commission Expires_&pe, / 7, 2020

Client:4140425.1



Norman M. Semanko, ISB No. 4761

MOFFATT, THOMAS, BARRETT, ROCK &
FiIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

nms@moffatt.com

26002.0001

Attorneys for Claimants Steve Hawks and Deanne Hawks

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Inre CSRBA

Subcase No. 91-7173
Case No. 49576

CLAIMANTS STEVE HAWKS AND
DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST
REQUESTS FOR DISCOVERY

Steve Hawks and Deanne Hawks,
Claimants,
Vs.

Coeur d’Alene Tribe, a federally-recognized
Indian tribe,

Objector.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY -1  cient4107155.1



COME NOW Claimants Steve Hawks and Deanne Hawks, by and through
undersigned counsel of record, and provide amended responses to Objector’s First Requests for
Discovery, which replace in total Claimants’ previous Responses to Objector’s First Requests for
Discovery, dated March 7, 2016, as follows:

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Please admit that the United States of

America is the legal owner, and the Coeur d’ Alene Tribe is the beneficial owner of the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 1: Objection is made to

Request for Admission No. 1 on the grounds that the term “exterior boundaries of the Coeur
d’Alene Indian Reservation” is vague. Responding Claimants also object to this Request for
Admission No. 1 because it seeks a legal conclusion or opinion regarding who owns “the
submerged bed and banks of Coeur d’Alene Lake and the St. Joe River within the exterior
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving these objections,
Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]itle is quieted in favor of the United States, as trustee, and the Coeur
d’Alene Tribe of Idaho, as the beneficially interested party of the trusteeship, to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River lying within the current boundaries of the
Coeur d’Alene Indian Reservation.” However, Claimants deny that the United States and the
Coeur d’Alene Tribe own any submerged bed and banks at Claimants’ point of diversion.
REQUEST FOR ADMISSION NO. 2: Please admit that the United States of

America, as the trustee, and the Coeur d’Alene Tribe, as the beneficially interested party of the

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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trusteeship, is entitled to the exclusive use, occupancy, and right to the quiet enjoyment of the
bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of
the Coeur d’Alene Indian Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Objection is made to
Request for Admission No. 2 on the grounds that it seeks a legal conclusion or opinion regarding
who owns “the bed and banks of the Coeur d’Alene Lake and the St. Joe River within the current
boundaries of the Coeur d’Alene Indian Reservation.” Without waiving this objection,
Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117 (1998), the court
stated the following: “[t]he United States, as trustee, and the Coeur d’Alene Tribe of Idaho, as
the beneficially interested party of the trusteeship, are entitled to the exclusive use, occupancy
and right to the quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe
River lying within the current boundaries of the Coeur d’Alene Indian Reservation.” However,
Claimants deny that the United States and the Coeur d’Alene Tribe are entitled to the exclusive
use, occupancy, and right to the quiet enjoyment of the bed and banks at Claimants’ point of
diversion.

REQUEST FOR ADMISSION NO. 3: Please admit that the State if [sic] Idaho is

permanently enjoined from asserting any right, title or otherwise interest in or to the bed and
banks of the Coeur d’Alene Lake and the St. Joe River within the current boundaries of the
Coeur d’Alene Indian Reservation.

RESPONSE TO. REQUEST FOR ADMISSION NO. 3: Objection is made to this
Request for Admission No. 3 because it seeks a legal conclusion or opinion regarding the State
of Idaho’s right, title or interest “in or to the bed and banks of the Coeur d’ Alene Lake and the

St. Joe River within the current boundaries of the Coeur d’Alene Indian Reservation.” Without

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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waiving this objection, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he State of Idaho is permanently enjoined from
asserting any right, title or otherwise interest in or to the bed and banks of the Coeur d’Alene
Lake and the St. Joe River lying within the current boundaries of the Coeur d’Alene Indian
Reservation.” However, Claimants deny that the State of Idaho is permanently enjoined from
asserting a right, title or interest in or to the bed and banks at Claimants’ point of diversion.
REQUEST FOR ADMISSION NO. 4: Please admit that the Coeur d’Alene Tribe
has the inherent right to exclude non-members of the Coeur d’Alene Tribe from tribally owned

lands within the Coeur d’Alene Reservation.

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection is made to
Request for Admission No. 4 on the grounds that the terms “inherent right,” “non-members,” and
“tribally owned lands within the Coeur d’Alene Reservation” are vague and that this Request is
not reasonably calculated to lead to the discovery of any admissible evidence. Without waiving
these objections, Claimants admit that in United States v. Idaho, 95 F. Supp. 2d 1094, 1117
(1998), the court stated the following: “[t]he Coeur d’Alene Tribe of Idaho, as the beneficially
interested party of the trusteeship, [is] entitled to the exclusive use, occupancy and right to the
quiet enjoyment of the bed and banks of the Coeur d’Alene Lake and the St. Joe River lying
within the current boundaries of the Coeur d’Alene Indian Reservation.” However, Claimants
deny that the Coeur d’Alene Tribe has any right to exclude Claimants from the lands at

Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 5: Please admit that the point of diversion

for this claim is located within the exterior boundary of the Coeur d’Alene Indian Reservation.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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RESPONSE TO REQUEST FOR ADMISSION NO. 5 Objection is made to

Request for Admission No. 5 on the grounds that the term “exterior boundary of the Coeur
d’Alene Indian Reservation” is vague. Without waiving this objection, Claimants admit that the
point of diversion for this claim is located within the current boundary of the Coeur d’Alene
Indian Reservation. However, Claimants deny that the United States and the Coeur d’Alene
Tribe own the lands at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 6: Please admit that the presumed OHWM
for Coeur d’Alene Lake and the St. Joe River is 2128 feet above sea level.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection is made to
Request for Admission No. 6 on the grounds that the term “presumed OHWM?” is vague and
without temporal context. Without waiving this objection, Claimants admit that in City of Coeur
d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208, 211, 970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet.

REQUEST FOR ADMISSION NO. 7: Please admit that the point of diversion
and/or some or all of the diversion works at issue in the above-encaptioned matter is below the
presumed OHWM of the St. Joe River.

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Objection is made to
Request for Admission No. 7 on the grounds that the term “presumed OHWM?” is vague and

without temporal context. Without waiving this objection, Claimants admit that in City of Coeur
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d'Alene v. Mackin (In re Ownership of Sanders Beach), the court stated the following: “[t]he
current OHWM of the Lake is 2128 feet” and “the OHWM of Lake Coeur d’Alene has been
2128 feet since 1907.” 143 Idaho 443, 447, 147 P.3d 75, 79 (2006) (citing Erickson v. State, 132
Idaho 208,211,970 P.2d 1, 4 (1998)); Id. at 451, 83. However, Claimants deny that the historic
OHWM or the natural high water mark for Coeur d’Alene Lake and the St. Joe River is or has
always been 2128 feet and further deny that the point of diversion and/or some or all of the
diversion works at issue in this claim are below the applicable natural or ordinary high water
mark.

REQUEST FOR ADMISSION NO. 8: Please admit that the waters overlying the
bed and banks at the location of Claimant(s)[’] water diversion point are navigable.

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Objection is made to
Request for Admission No. 8 on the grounds that the term “navigable” is vague. Responding
Claimants also object to this Request for Admission No. 8 because it seeks a legal conclusion or
opinion regarding whether “the waters overlying the bed and banks at the location of Claimants’
water diversion point are navigable.” Without waiving these objections, Claimants admit that
said waters are “navigable” according to Claimants’ understanding of the definition in Idaho
Code Section 36-1601 and the definition in 33 U.S.C. § 1362.

REQUEST FOR ADMISSION NO. 9: Please admit that under Idaho law the

point of diversion for a water right is the point at which water is diverted from a natural water
channel and put to beneficial use.

RESPONSE TO REQUEST FOR ADMISSION NO. 9: Objection is made to
Request for Admission No. 9 on the grounds that it seeks a legal conclusion or opinion on what

constitutes “the point of diversion for a water right” under Idaho law and is not reasonably
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calculated to lead to the discovery of any admissible evidence because it seeks a legal
conclusion. Without waiving the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 10: Please admit that Claimant(s) did not

have permission to encroach upon the submerged lands of the St. Joe River from either the
United States or the Coeur d’Alene Tribe at the time the diversion works were constructed for
this claim.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Objection is made to
Request for Admission No. 10 on the grounds that the term “permission to encroach upon the
submerged lands of the St. Joe River” is vague. Responding Claimants also object to this
Request for Admission No. 10 because it seeks a legal conclusion or opinion regarding who
owns the “submerged lands of the St. Joe River.” Without waiving these objections, Claimants
admit that they did not have a permit from either the United States or the Coeur d’Alene Tribe to
encroach upon the submerged lands of the St. Joe River at the time the diversion works were
constructed for this claim. However, Claimants deny that the United States or the Coeur d’Alene
Tribe owns the land upon which the diversion works may have been constructed and further
deny that any such permission was needed.

REQUEST FOR ADMISSION NO. 11: Please admit that since the time
Claimant(s) began diverting water from the St. Joe River he/she has never received permission to
encroach upon the submerged lands of the St. Joe River from either the United States or the
Coeur d’Alene Tribe for Claimant(s)[’] diversionary works.

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Objection is made to
Request for Admission No. 11 on the grounds that the term “permission to encroach upon the

submerged lands of the St. Joe River” is vague and the Request is vague as to time. Responding
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Claimants also object to this Request for Admission No. 11 because it seeks a legal conclusion or
opinion regarding who owns the “submerged lands of the St. Joe River.” Without waiving these
objections, Claimants admit that they have never received a permit from either the United States
or the Coeur d’Alene Tribe to encroach upon the submerged lands of the St. Joe River for
Claimants’ diversion works. However, Claimants deny that the United States or the Coeur
d’Alene Tribe owns the land upon which the diversionary works may have been constructed and
further deny that any such permission was needed.

REQUEST FOR ADMISSION NO., 12: Please admit that under Idaho law a

water right may not be initiated or maintained in trespass.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Objection is made to
Request for Admission No. 12 on the grounds that it seeks a legal conclusion or opinion on
initiating a water right and trespass. under Idaho law and is not reasonably calculated to lead to
the discovery of any admissible evidence because it seeks a legal conclusion. Without waiving
the objection, Claimants therefore deny the same.

REQUEST FOR ADMISSION NO. 13: Please admit that the Claimant(s) does
not have the right to enter the lands of the Coeur d’Alene Tribe for the purposes of maintaining
his/her diversion works.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Objection is made to
Request for Admission No. 13 on the grounds that the terms “right” and “purposes of
maintaining” are vague. Responding Claimants also object to this Request for Admission No. 13
on the grounds that it seeks a legal conclusion regarding who owns the lands at Claimants’ point

of diversion and the rights of Claimants to their diversion works. Without waiving these
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objections, Claimants deny the Request for Admission No. 13, including any assertion that the
Coeur d’Alene Tribe owns the lands at Claimants’ point of diversion.

REQUEST FOR ADMISSION NO. 14: Please admit that a decreed water right

and/or an IDWR water permit or license does not authorize the holder of said right, permit, or
license to trespass on the land of another for any purpose.

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Objection is made to

Request for Admission No. 14 on the grounds that the terms “IDWR water permit or license”
and “for any purpose” are vague. Responding Claimants also object to this Request for
Admission No. 14 because it seeks a legal conclusion or opinion on the rights of a water right
holder and trespass under Idaho law and is not reasonably calculated to lead to the discovery of
any admissible evidence because it seeks a legal conclusion. Without waiving these objections,
Claimants therefore deny the same, including any assertion that Claimants have trespassed or are
trespassing on the land of another.

REQUEST FOR ADMISSION NO. 15: Please admit that under Idaho law

riparian rights are limited to the right to maintain adjacency to navigable waters and to build or
use aids to navigation but does not provide for any right to make any consumptive use of water
or right of access for the appropriation of water.

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Objection is made to
Request for Admission No. 15 on the grounds that the term “right to maintain adjacency to
navigable waters” is vague. Responding Claimants also object to this Request for Admission
No. 15 because it seeks a legal conclusion or opinion on riparian rights under Idaho law and is
not reasonably calculated to lead to the discovery of any admissible evidence because it seeks a

legal conclusion. Without waiving the objection, Claimants therefore deny the same, including

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY -9  cient4107155.1



any assertion that Claimants have no right to make any consumptive use of water or right of
access for the appropriation of water.

INTERROGATORIES
INTERROGATORY NO. 1: If you deny any of the Requests for Admissions 1-

15 above, please state the legal and/or factual basis of each denial, if any.

ANSWER NO. 1: See Responses to Request for Admission Nos. 1-15.

INTERROGATORY NO. 2: Please identify the legal basis which you intend to

rely upon for support of your statements in your response to the Tribe’s objection:

“The U.S. did not reserve any other littoral or riparian rights in
regard to the subject lands which are ordinarily attendant to
waterfront property, including the right to access water, to
wharfage, or to use the adjacent water. These rights are therefore
appurtenant to and including [sic] with those waterfront lands sold
by the U.S. and are subject only to State law regulation as provided
by the Acts of Congress enabling the alienation of those lands.”

ANSWER NO. 2: Objection is made to Interrogatory No. 2 on the grounds that
the Claimants did not file the above-mentioned response to the Tribe’s objection.
Notwithstanding the objection, the response to the Tribe’s objection speaks for itself.

INTERROGATORY NO. 3: Does the Claimant(s) hold an encroachment permit

from the Coeur d’Alene Tribe for any purpose? If so, what is the encroachment type and Tribal
permit number?

ANSWER NO. 3: Claimants’ encroachment permits from the Coeur d’Alene
Tribe, if any, are available to and held by the Tribe.

INTERROGATORY NO. 4: Before installing the diversionary works in the
St. Joe River, did Claimant(s), or Claimant(s)[’] predecessors in title request the permission of

either the United States or Tribe to encroach upon the submerged lands of the St. Joe River?
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ANSWER NO. 4: Objection is made to Interrogatory No. 4 on the grounds that

the term “permission...to encroach upon the submerged lands of the St. Joe River” is vague and
the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory

No. 4 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
of the St. Joe River.” Without waiving these objections, Claimants did not request permission of
either the United States or the Coeur d’Alene Tribe to encroach upon the submerged lands of the
St. Joe River for the installation of their diversionary works. However, Claimants did not need
such permission because the United States and the Coeur d’Alene Tribe do not own the land
upon which the diversionary works may have been installed.

INTERROGATORY NO. 5: Please state the name, address, telephone number,

and type of testimony, lay or expert, for any witnesses you may call at trial of this matter.

ANSWER NO. 5: Claimants are unsure, at this time, whom they may call as

witnesses at the time of hearing, Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.
Claimants may call any and all of the individuals identified during discovery, to include, but not
be limited to the following individuals:

a) Claimants, Steve Hawks and Deanne Hawks, ¢/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829.

INTERROGATORY NO. 6: For each person listed as an expert witness above,

please:
(@) State the subject matter on which the expert is expected to testify;

(b)  Provide a complete statement of all opinions to be expressed and the basis

and reasons therefore;
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© Provide the facts, data or other information considered by the witness in
forming his or her opinions;

(d)  Note any exhibits to be used by the expert witness as a summary of or
support for the opinions; and,

(¢)  Provide the qualifications of the witness, including a list of all publications
(co)authored by the witness within the preceding ten (10) years, the compensation to be paid for
the testimony, and a list of other cases in which the witness has testified as an expert at trial or by
deposition within the four preceding years.

ANSWER NO. 6: Claimants are unsure, at this time, whom they may call as

witnesses at the time of hearing. Claimants reserve the right to supplement this answer in a
timely manner prior to hearing and pursuant to any trial schedule produced by the court.

INTERROGATORY NO. 7: Please describe the Claimant(s)[’] diversion works

and water system from the point of diversion to the place of use, including but not limited to, a
description of all materials located in the water, the pump capacity (in gallons per minute), the
conduit diameter(s) (in inches), any storage facilities on the property (and storage volume in
gallons), and a description of the water conveyance on the property.

ANSWER NO. 7: Objection is made to Interrogatory No. 7 on the grounds that
the information requested is equally available to the Tribe as to the Claimants. Notwithstanding
the objection, documents containing the information requested in Interrogatory No. 7 are
available in the Claimants’ licensing file online on the Idaho Department of Water Resources’
website at http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRADJSearch.aspx.

Claimants do not have possession, custody or control of any additional description of their
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diversion works and water system, but reserve the right to supplement this answer in a timely
manner.

INTERROGATORY NO. 8: If the Claimant(s) assert anyone other than the

Coeur d’Alene Tribe owns the submerged lands underlying the claimant’s point of diversion
please list the name and contact information of such person or entity.

ANSWER NO. 8: Objection is made to Interrogatory No. 8 on the grounds that

the Interrogatory is vague as to time. Responding Claimants also object to this Interrogatory

No. 8 because it seeks a legal conclusion or opinion regarding who owns the “submerged lands
underlying the claimant’s point of diversion.” Notwithstanding the objection, Claimants or the
State of Idaho own the submerged lands underlying the Claimants’ point of diversion. The name
and contact information are as follows: Steve and Deanne Hawks, ¢/o Norman Semanko,
Attorney at Law, 101 S. Capitol Blvd., 10th Floor, P.O. Box 829, Boise, Idaho 83701-0829;
State of Idaho, c/o Attorney General’s Office, P.O. Box 83720, Boise, ID 83720-0010.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any documents you

assert support your factual and/or legal basis in answering Requests for Admission Nos. 1-15 and
Interrogatories Nos. 1-8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Objection is made to
Request for Production No. 1 on the grounds that it is vague and overly broad. Notwithstanding
the objection, Claimants respond as follows: See documents previously produced or referenced
and documents produced herewith.

REQUEST FOR PRODUCTION NO. 2: Please produce a true, accurate, correct,

and admissible copy of the deed, or other document, by which you acquired title to your

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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property. If you acquired your property by operation of law, please produce any documents
which evidence the factual basis of your acquisition.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See Exhibit A attached

hereto.

REQUEST FOR PRODUCTION NO. 3: Please produce a true, accurate, correct,

and admissible copy of any title insurance policy (with declarations page) covering the real
property to which the water right claim at issue in this matter is appurtenant.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Claimants do not have

documents responsive to this request, but reserve the right to supplement this answer in a timely
manner.

REQUEST FOR PRODUCTION NO. 4: Please produce a true, accurate, correct,

and admissible copy of any available engineering/draftsman drawings, reports, or other
documents related to your property’s water-system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Objection is made to
Request for Production No. 4 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 4 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/ WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional engineering/draftsman drawings, reports, or other documents related
to Claimants’ water-system, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 5: Please produce a true, accurate, correct,

and admissible copy of a scaled elevation-view (side-cut view) diagram of the diversion works at

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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issue in this case. On the diagram, please draw the OHWM and the ordinary low water mark.
Please provide the elevation of the pump, the elevation of the high/low point of the water line,
the length of the water line (in feet), and depth of pump (in feet below OHWM). Please provide
the lowest elevation of the entire diversion works.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Objection is made to
Request for Production No. 5 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 5, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/WRADJSearch.aspx.

REQUEST FOR PRODUCTION NO. 6: Please produce a true, accurate, correct,

and admissible copy of a scaled plan-view (top view) diagram of the property and diversion
works at issue in this case. On the diagram, please include all property boundaries, structures,
pasture, yard, gardens, and other locations where water use is occurring. Please include the
location of the St. Joe River, the location of all components of the diversion works, pump, and
water line, and the location of all water conveyance systems on the property.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Objection is made to

Request for Production No. 6 on the grounds that it is overly burdensome and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
the documented information requested in Request for Production No. 6, if any, is available in the
Claimants’ licensing file online on the Idaho Department of Water Resources’ website at

http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRADJSearch.aspx.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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REQUEST FOR PRODUCTION NO. 7: Please produce a true, accurate, correct,

and admissible copy of photos showing the diversion works and water-system, including but not
limited to the pump, water lines and/or piping, pump house, and irrigation system.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Documents requested

in Request for Production No. 7, if any, are available in the Claimants’ licensing file online on
the Idaho Department of Water Resources’ website at
http://www.idwr.idaho.gov/apps/ExtSearch/ WRAJSearch/ WRADJSearch.aspx and the Idaho
Department of Water Resources’ Coeur d’ Alene Spokane River Basin Adjudication claims
database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not have possession, custody
or control of any additional photos showing the diversion works and water-system, but reserve
tﬁe right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 8: Please produce a true, accurate, correct,

and admissible copy of any deeds, surveys, plats, or other document which relates to the property
at the location of your point of diversion. In this request the term “property” means land
appurtenant to your point of diversion.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Documents requested
in Request for Production No. 8 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/apps/ExtSearch/
WRAJSearch/WRADJSearch.aspx and the Idaho Department of Water Resources® Coeur
d’Alene Spokane River Basin Adjudication claims database at http://www.srba.state.id.us/
SREPT.HTM. Claimants do not have possession, custody or control of any additional deeds,

surveys, plats, or other documents that relate to the property at the location of the Claimants’

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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point of diversion, but reserve the right to supplement this answer in a timely manner. See also
Response to Request for Production No. 2.

REQUEST FOR PRODUCTION NO. 9: Please produce a true, accurate, correct,

and admissible copy of any water withdrawal permit(s) and license(s) and/or encroachment
permit(s) you may hold from the Idaho Department of Water Resources and/or the Idaho
Department of Lands.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Objection is made to
Request for Production No. 9 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 9, if any, are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx and by public records request to the Idaho
Department of Lands.

REQUEST FOR PRODUCTION NO. 10: Please produce all I.R.C.P. Rule 26
material for any witness listed or noted as an expert witness in your answer to Interrogatories
Nos. 5 and 6 above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Claimants are unsure,
at this time, whom they may call as witnesses at the time of hearing. Claimants reserve the right
to supplement this answer in a timely manner prior to hearing and pursuant to any trial schedule
produced by the court.

REQUEST FOR PRODUCTION NO. 11: Please produce documents related to

available water use data for the diversion works and/or the property.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY - 17  client4107155.1



RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Objection is made to

Request for Production No. 11 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 11 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/WRAJSearch/WRADJSearch.aspx. Claimants do not have possession, custody
or control of any additional documents related to available water use data for the diversion works
and/or the property, but reserve the right to supplement this answer in a timely manner.

REQUEST FOR PRODUCTION NO. 12: Please produce any documents related

to other sources of water used by the Claimant(s) on the property and/or other claims made in the
CSRBA by the Claimant(s) for other water rights appurtenant to the property and/or any
additional water use permits or licenses acquired by the claimant since the commencement of the
CSRBA for water use appurtenant to the property at issue.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Objection is made to
Request for Production No. 12 on the grounds that the information requested is equally available
to the Tribe as to the Claimants. Notwithstanding the objection, documents requested in Request
for Production No. 12 are available in the Claimants’ licensing file online on the Idaho
Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/ WRAJSearch/ WRADJSearch.aspx and the Coeur d’ Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM.

REQUEST FOR PRODUCTION NO. 13: Please produce any other documents
which may be relevant to, or support, Claimant(s)’ water right claim, Objector’s objection,

and/or any responses to the objection which have been filed in this matter.

CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
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RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Objection is made to

Request for Production No. 13 on the grounds that it is overly broad and the information
requested is equally available to the Tribe as to the Claimants. Notwithstanding the objection,
documents requested in Request for Production No. 13 are available in the Claimants’ licensing
file online on the Idaho Department of Water Resources’ website at http://www.idwr.idaho.gov/
apps/ExtSearch/ WRAJSearch/WRADJSearch.aspx and the Coeur d’Alene Spokane River Basin
Adjudication claims database at http://www.srba.state.id.us/SREPT.HTM. Claimants do not
have possession, custody or control of any additional documents which may be relevant to, or
support, Claimants’ water right claim, Objector’s objection, and/or any responses to the
objection which have been filed in this matter, but reserve the right to supplement this answer in
a timely manner.

DATED this 7/lilay of March, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FI1ELDS, CHARTERED

L V

Normah M. Semanko — Of tf& Firm
Attorneys for Claimants Steve Hawks
and Deanne Hawks
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STATE OF IDAHO )

) ss.

County of Ada )

NORMAN M. SEMANKO, being first duly sworn, deposes and says

He is the attorney for the Claimants Steve Hawks and Deanne Hawks in the

above-entitled cause and makes this verification for and on behalf of said Claimants; that he has
read the foregoing CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’ AMENDED
RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY, knows the

contents thereof, and that the same are true to the best of his knowledge, information and belief.

e -

Norman M. Semanko

SUBSCRIBED AND SWORN to before me this ﬁgday of March, 2016

RRCLLLLULLT VP
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R ..o°. QP’“Y ".= NOTARY PUBLI EOR ID
oH L, H Residing at
v 3 1 - & L5 My Commission Expires __/# ZQZ_/;Q/_?
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CERTIFICATE OF SERVICE

2.

1 HEREBY CERTIFY that on this 25th day of March, 2016, I caused a true and
correct copy of the foregoing CLAIMANTS STEVE HAWKS AND DEANNE HAWKS’
AMENDED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY to
be served by the method indicated below, and addressed to the following:

Howard A. Funke

Kinzo H. Mihara

Dylan Hedden-Nicely

HOWARD FUNKE & ASSOCIATES, P.C.
424 Sherman Avenue, Suite 308
P.O. Box 969

Coeur d’Alene, Idaho 83816-0969
Facsimile (208) 667-4695

Chief, Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
STATE OF IDAHO

P.O. Box 83720

Boise, ID 83720-0010

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720

Boise, ID 83720-0098

¥ U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

$¥U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

=S

Norman M. Semanko
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STATE OF IDAHO )
' ) ss.
County of Benewah )

STEVE HAWKS, being first duly sworn, deposes and says:
" T have read the foregoing CLAIMANTS STEVE AND DEANNE HAWKS’

AMENI)ED RESPONSES TO OBJECTOR’S FIRST REQUESTS FOR DISCOVERY,
know the contents thereof and that the same are true to the best of my knowledge, mformatlon,

and behef

- Steve Hawks

SUBSCRIBED AND SWORN to before me this 3014 day of April, 2016.

e
- NOTARY PUBLIC FOR IDAHO
Residingat __ 57 AMawret
My Commission Expires_Ap ./ 7 Joro
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STATE OF IDAHO )
) ss.
County of Benewah )

DEANNE HAWKS, being first duly sworn, deposes and says:

I have read the foregoing CLAIMANTS STEVE AND DEANNE HAWKS?
AMENDED RESPONSES TO OBJECTOR'’S FIRST REQUESTS FOR DISCOVERY,
know the contents thereof and that the same are true to the best of my knowledge, information,
and belief. . S '

N et —
NOFPARY PUBLIC FOR IDAHO

Residingat __SZ- e _
. My Commission Expires ,/ 7, 2020

Client:4140425.1



