IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) PARTIAL DECREE PURSUANT TO
) I.R.C.P. 54(b) FOR
Case No.]| 39576 )
) Water Right 43-00192
NAME AND|{ ADDRESS: F STANLEY LLOYD
HC 61 BOX 1510
ELBA, ID 83326
SOURCE: I GREEN CREEK TRIBUTARY: DRY CREEK
QUANTITY 0.62 CFS
USE OF THIS RIGHT WITH RIGHT NO. 43-4074 IS LIMITED TO A TOTAL
COMBINED DIVERSION RATE OF 1.00 CFS."""
PRIORITY| DATE: 04/30/1880
POINT OF| DIVERSION: T14S R24E S1i1 NWSWSE Within Cassia County
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-30 TO 11-01 0.62 CFS

PLACE OF

OTHER PR(

USE:

THE USE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS
EARLY AS APRIL 1 PROVIDED OTHER ELEMENTS OF THE RIGHT ARE NOT
EXCEEDED. THE USE OF WATER BEFORE APRIL 30 UNDER THIS REMARK
1S SUBORDINATE TO ALL WATER RIGHTS HAVING NO SUBORDINATED EARLY
IRRIGATION USE AND A PRIORITY DATE EARLIER THAN THE DATE A
PARTIAL DECREE IS ENTERED FOR THIS RIGHT.

Irrigation Within caseia County
T148 RZ24E 812 SWSE 9.1 SESE 17.0
R25E S07 LOT 3 (NWSW) 1.0 LOT 4 (SWsSHW) 4.0
31.1 Acres Total

USE OF THE RIGHTS LISTED BELOW IS LIMITED TO THE IRRIGATION OF
A COMBINED TOTAL OF 49.9 ACRES IN A SINGLE IRRIGATION SEASON.
COMBINED RIGHTS 43-192 AND 43-4074.°""

VISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THE REMAINDER OF THIS RIGHT WAS FORFEITED FOR NON-USE FROM 1992
THROUGH 1999.°""

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. 1I.C. SECTION 42-1412(6).
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SRBA Partial Decree Pursuant to I.R.C.P. 54(b) {(continued)

RULE 54 (b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules.

Roger Burgdick
Presiding Judge of the
Snake River Basin Adjudication
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Water Right 43-00192 Jun-20-2002



[r——

MicHael C. Creamer [ISB No. 4030] DI!S:inm(jE ggggﬁc?/* B
Michael P. Lawrence [ISB No. 7288] - County of Twin Falls - State of Idaho
GIVENS PURSLEY Lip
601 West Bannock Street
P.O.Box 2720

Boisg, Idaho 83701-2720
Offige: (208) 388-1200 i By
Fax: {208) 388-1300 - Clerk
www.givenspursley.com L Deputy Clerk |
Attorineys for F. Stanley Lloyd

FEB 2 6 200

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No.: 43-192

Case No. 39576 MOTION TO SET ASIDE PARTIAL
DECREE AND MEMORANDUM IN
SuPPORT THEREOF

F. Stanley Lloyd (“Mr. Lloyd™), by and through his counsel Givens Pursley LLP, and
pursuant to Idaho Rule of Civil Procedure 60(b), hereby moves this Court for an order setting
aside|the partial decree issued in subcase no. 43-192 and to reopen the subcase to correct errors
of faqt and law.
Oral argument is requested.

BACKGROUND
In 1928, water right no. 43-192 was decreed in Albion-Idaho Land Company v. Jobe
Adans, et al., Decree No. 992 (D. Idaho 1928) (“Jobe Adams Decree”), to Mr. Lloyd’s uncle,

S.H. Lloyd, with the following elements:

Priority Date:  April 30, 1880
Diversion Rate: 0.8 cfs
Source:  Green Canyon Creek
Purpose of use: __lrrigation
Place of use:  Lots 3 and 4, Sec. 7, T14S, R25E;
E1/2SE1/4, Sec. 12, T14S, R24E

MOTION TO SET ASIDE PARTIAL DECREE AND MEMORANDUM IN SUPPORT THEREOF- 1
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The

Jobe Adams Decree did not state the number acres authorized for irrigation within the place

of usg, although the property described in the table above encompasses approximately 80 acres.

Affidavit of F. Stanley Lloyd in Support of Motion to Set Aside Partial Decree 9 8, subcase no.

43-192 (Feb. 22, 2010) (“Lloyd Affidavit”). A copy of the Jobe Adams Decree is attached as

Exhibit A to the Lloyd Affidavit.

Around 1935, Mr. Lloyd’s father acquired S.H. Lloyd’s property and appurtenant water

right po. 43-192 following S.H.’s death. Lloyd Affidavit § 3. Around 1964, Mr. Lloyd’s father

Convg

acres

3580

yed this land and water right to Mr. Lloyd. /d. ] 4.

On June 15, 1989, Mr. Lloyd filed a claim for right no. 43-192 in the SRBA to irrigate 74
with 0.80 cfs based on the Jobe Adams Decree. Lloyd Affidavit § 5 and Exhibit B.

In 1989 Mr. Lloyd filed, and in 1992 IDWR approved in part, transfer application no.

‘to correct the recorded place of use description and show the actual current place of use

and amount of irrigated acreage.” Lloyd Affidavit 19 and Exhibit C (Order Approving Transfer

in Pa#
in the

place

191 p. 1, In the Matter of Application for Transfer No. 3580 of Water Right No. 43-0192

mame of F. Stanley Lloyd (Feb. 11, 1992).! The 1992 transfer resulted in the following

f use for right no. 43-192;
Quarter- Number of
Township | Range | Section | Quarter irrigated acres

148 24E 12 SWSE 23

148 24E 12 SESE 17

148 25E 7 NWSwW 1

148 25E 7 SWSsw 4
TOTAL 45

The SRBA claim for right no. 43-192 was amended by IDWR to reflect the approved transfer.

Canyon

! Application for Transfer no. 3580 also sought a change in point of diversion and source from Green
Creek to ground water, but this portion of the transfer was denied.

MOTION TO SET ASIDE PARTIAL DECREE AND MEMORANDUM IN SUPPORT THEREOF- 2
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Also in 1992, and without filing another application for transfer, Mr. Lloyd moved the

headgate on the delivery ditch (Green Canyon Ditch) from its original location to a point about

800 feet down-ditch.2 Lloyd Affidavit § 10. This resulted in Mr. Lloyd no longer irrigating

some|of the 45 acres authorized for irrigation by approved transfer no. 3580, but instead

irrigating other lands that were not authorized by the transfer. These changes were made to

upgrade the system (“to install a proper headgate and measuring device™) and to establish his

ditch|diversion on his own property rather than keep it on federal land where the original ditch

diver$ion was located. Id

In 1994, IDWR conducted a field examination to prepare a Director’s Report

recommendation for water right 43-192. Field Exam Memo at 1. Because of the changes to the

headgate location on Green Canyon Ditch noted in the preceding paragraph, the field examiner

belieyed that actual irrigation practices in 1994 did not comport with the claim as amended by

approyved transfer no. 3580. The following table, reproduced from the Field Exam Memo, shows

the “dlaimed” irrigated acres, the irrigated acres “found” by the field examiner, and the field

3 o ¢6.

examjner’s “recommended” acres:

Sec 12 Sec7
' SWSE | SESE | NWSW | SWS
Claimed and transfer approved acres 23 17 1 4 v 45
Found irrigated acres 9.1 32 1.7 7.1
Recommended acres 9.1 17 1 4 31.1

As shpwn in this table, the field examiner recommended the lesser of the “Claimed and transfer

approyed acres” or “Found irrigated acres” in the Director’s Report for right no. 43-192. Where

the “claimed” acres exceeded the “found” acres, he determined that forfeiture for non-use

Memo’

2 A December 8, 1999 memorandum prepared by IDWR employee Kelly K. Christensen (*Field Exam
) states that Stan Lloyd told Mr. Christensen that the changes occurred in 1992. A copy of the Field Exam

Memo fis attached to the Lloyd Affidavit as Exhibit D.

MOTI
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between 1992 and 1999 had occurred. Where the “found” acres exceeded the “claimed” acres,
he determined that “the transfer established the maximum number of irrigated acres” and,
appatently, that he was bound by the transfer. Id.

The Director’s Report for right no. 43-192 was issued in 2001 for the acres shown as
“Recommended acres” in the table above and a diversion rate of 0.62 cfs (i.e. one miner’s inch
per agre). No objections were filed. In 2002, the Court issued a partial decree with the
recommended acreages and diversion rate.

In 2007, Mr. Lloyd was working with the Water District 43-C water master to improve
divergion quantities to users on Green Canyon Ditch when the water master informed him that
the SRBA Court’s partial decree for right no. 43-192 authorized only 0.62 cfs to irrigate 31.1
acres,| rather than the 0.80 cfs to irrigate 45 acres that Mr. Lloyd he believed he was entitled to
irrigate under the Jobe Adams Decree and approved transfer no. 3580. Lloyd Affidavit § 13.
Mr. Lloyd contacted this law firm in 2009 to advise him about getting his right no. 43-192
correqted. Lloyd Affidavit § 15.

DISCusSION

A. This motion is made under Rule 60(b)(5) and (6).

Mr. Lloyd requests this Court set aside the partial decree for water right no. 43-192 as
allowgd under SRBA Administrative Order 1 (“AO1”) and I.R.C.P. 60(b),> which states in
relevant part:

On motjon and upon such terms as are just, the court may relieve a party or his
legal representative from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligence could not have been discovered in
time to move for a new trial under Rule 59(b); (3) fraud (whether heretofore

* AOI states in relevant part: “Parties seeking to modify a partial decree shall comply with LR.C.P. 60(a)
or 60(b).” Since the error in the partial decree for right no. 43-192 cannot be characterized as a clerical mistake, Mr.
Lloyd bases his motion on Rule 60(b).

MOTION TO SET ASIDE PARTIAL DECREE AND MEMORANDUM IN SUPPORT THEREOF- 4
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denominated intrinsic or extrinsic), misrepresentation, or other misconduct of an
adverse party; (4) the judgment is void; (5) the judgment has been satisfied,
released, or discharged, or a prior judgment upon which it is based has been

reversed or otherwise vacated, or it is no longer equitable that the judgment

should have prospective application; or (6) any other reason justifying relief from
the operation of the judgment. The motion shall be made within a reasonable

time, and for reasons (1), (2), and (3) not more than six (6) months after the
judgment, order, or proceeding was entered or taken.

(Emphases added.) This motion is based on reasons (5) and (6)—that “it is no longer equitable
that the judgment should have prospective application” and any other reason the Court believes
justifies relief*

In addition to satisfying one of the standards set forth in Rule 60(b), a party seeking relief
from gperation of a judgment must show they acted in good faith and that they have a
meritdrious position. Special Master Report and Recommendation on Motions to Set Aside
Partial Decrees at 5, In re SRBA Subcase no. 41-0001 3A, et al. (Apr. 29, 2002) (“Weston-
Spillett Order”).

The Rule 60(b)(5) and (6) standards are addressed below, following the discussion of Mr.
Lloyd’s good faith and meritorious position.

B. Mr. Lloyd acted in good faith.

Admittedly, it has taken considerable time for Mr. Lloyd to seek to set aside the partial
decree for right no. 43-192. Nevertheless, this Court reasonably can and should find that Mr.
Lloyd acted in good faith and exercised due diligence in the prosecution and protection of this
water right and grant him his requested relief,

Mr. Lloyd did not know that water right no. 43-192 had been decreed in 2002 for only
0.62 cf$ to irrigate 31.1 acres—rather than the historical amounts of 0.80 cfs to irrigate 40-plus

acres—until 2007, when he was working with the water master to improve deliveries down the

! Per Rule 60(b), motions to set aside brought under reasons (5) and (6) are not required to be brought
within 6 months.
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Green} Canyon Ditch. Lloyd Affidavit § 13. Until that time, Mr. Lloyd believed the SRBA Court

had dgcreed his water right with the same elements set forth in the Jobe Adams Decree and

approped in transfer no. 3580. /d. Since he had never reduced the quantity of water diverted or

the nymber of acres irrigated under the right, he believed the right would be decreed the same as

it was|decreed in 1920. Lloyd Affidavit § 14.

The changes Mr. Lloyd made to his diversion and delivery system in 1992 were not

intended to result in any cessation of use or abandonment of water right no. 43-192. Indeed, Mr.

Lloydwould not have changed his diversion and delivery system in 1992 if he had any

inclingtion that he could lose part of his water right—the most senior water right on Green

Canyop Creek. Id

for this

analysi

Mr. Lloyd was not represented by legal counsel during the pendency of his SRBA claim
water right. Lloyd Affidavit 5. He was unaware of the IDWR field examiner’s

s that incorrectly concluded that part of right no. 43-192 was forfeited, nor did he recall

reading a copy of the Field Exam Memo, until after he was alerted to the contents of the partial

decree

claim,

by the water master in 2007. Lloyd Affidavit  14. During the pendency of his SRBA

Mr. Lloyd admittedly did not fully understand the documents he received from IDWR or

the SRBA Court concerning his water right claim. Now he does not understand how or why

IDWR

or the SRBA Court took away some of his water right. Lloyd Affidavit §§ 13-14

C. Mr. Lloyd’s reason for setting aside the partial decree has merit.

The legal basis for setting aside the partial decree is to correct the erroneous

determination in IDWR’s recommendation—which followed through to the partial decree—that

Mr. Llayd forfeited a portion water right no. 43-192. It was incorrect for IDWR’s field examiner

to conclude that a portion of 43-192 was forfeited between 1992 and 1999 because Mr. Lloyd

changed the right’s place of use without an administrative transfer proceeding. This was in error

MOTION TO SET ASIDE PARTIAL DECREE AND MEMORANDUM IN SUPPORT THEREOF- 6
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becayse the right was claimed in the SRBA in 1989 and decreed in 2002, and therefore was
protegted from forfeiture in the period between 1992 and 1999. Order on Challenge
(Consplidated Issues) of “Facility Volume” Issue and “Additional Evidence” Issue, In re SRBA
Subcase Nos. 36-02708 et al. (Dec. 29, 1999) (“Facility Volume Decision™) (“once a claimant
files alclaim in the SRBA, for a particular water right, the forfeiture provisions of I.C. § 42-
222(2) are also tolled for purposes of establishing forfeiture, so long as the claimant continues to
prosecute the claim to partial decree™).

The field examiner based his forfeiture conclusion on his belief that there were “[n]o
legal remedies . . . to protect those acres.” Field Exam Memo at 1. However, the field examiner
could pot have known of the Facility Volume Decision’s rule tolling the forfeiture clock because
the Field Exam Memo (December 8, 1999) predated the Facility Volume Decision (December
29, 1999). It does not appear that the field examiner’s analysis in the Field Exam Memo was
corrected to address the tolling rule prior to IDWR’s issuance of a Director’s Report for 43-192
as it should have been. The partial decree should be set aside to correct this error and to decree
right nd. 43-192 to reflect historical use.

[n addition, even though Mr. Lloyd changed the place of use for the right without seeking
an administrative transfer, that fact does not mean he forfeited any portion of the right. In his
Memorgndum Decision and Order on Challenge, and Order of Partial Decree (“Wood v.
Trout”)| subcase no. 65-05663B, dated May 9, 2002, SRBA Presiding Judge Burdick disagreed
with the “the proposition that the automatic sanction for failing to receive proper authorization
prior to thanging any element of a water right is forfeiture upon accrual of the five-year period
of such unauthorized use.” Wood v. Troutt at 13. M. Lloyd believed he was still lawfully using

water right no 43-192 after he changed the point of diversion and place of use. Lloyd Affidavit

MOTION T0 SET ASIDE PARTIAL DECREE AND MEMORANDUM IN SUPPORT THEREOF- 7
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1710, 14. The diversion from Green Canyon Creek did not change; Mr. Lloyd simply moved his
diversion on the Green Canyon Ditch about 800 feet downstream. Field Exam Memo at 1. This
change did not result in the irrigation of new lands; rather, these were lands that had been
irrigated with right no. 43-192 off and on for as long as Mr. Lloyd could remember (akin to a
permigsible place of use). Lloyd Affidavit 118, 10. Mr. Lloyd would not have made the change
to his Green Canyon Ditch diversion or his place of use had he thought such changes would
cause him to forfeit a portion of the most senior water right on Green Canyon Creek. Lloyd
Affidavit  14.
By setting aside the partial decree, the Court will provide the Director of IDWR a

second opportunity to fulfill his statutory duty “to assure that claims to water ri ghts acquired
under state law are accurately reported . ...” Special Master Report and Recommendation on
Motions to Set Aside Partial Decrees at 7, In re SRBA Subcase no. 41-0001 3A,etal. (Apr. 29,
2002) (*“Weston-Spillett Order”), quoting I.C. § 42-1401B. The Special Master in the Weston-
Spillett Order set aside the partial decrees in those subcases on a finding that they did not
“accurately reflect the actual historical use of water.” Jd° This is indistinguishable from this
case, where Mr. Lloyd seeks to set aside the partial decree for right no. 43-192 because its does
not reflect the historical use of 0.80 cfs to irri gate 40-plus acres. Accordingly, this Court should
set aside the partial decree for 43-192 to give IDWR the opportunity to accurately report the

water right and so that the decreed right will reflect actual historic water use.

*IThe partial decrees in the Weston-Spillett Order’s subcases did not accurately reflect the actual historical

use of water because they were “15 inches short.”

MOTION T0 SET ASIDE PARTIAL DECREE AND MEMORANDUM IN SUPPORT THEREOF- 8
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and {3
(2006
prosp
MeyeH

105 Id

D. The partial decree for water right no. 43-192 should be set aside under Rule
60(b)(5) because it is no longer equitable that it should have prospective
application.

“The prospective application of a judgment is no longer equitable if it is no longer just
ir to all concerned.” VFP VC v. Dakota Co., 142 1daho 675, 679, 132 P.3d 432, 436

). “To rely on Rule 60(b)(5), a movant must show two things: (1) that the judgment is
pctive in hature; and (2) that it is no longer equitable to enforce the judgment as written,”

s v. Hansen, No. 35534, slip op. at 6 (S.Ct. Idaho Nov. 27, 2009), quoting Rudd v. Rudd,

aho 112, 118, 666 P.2d 639, 645 ( 1983). “In addition, the motion for relief must be made

‘withih a reasonable time.”” Meyers at 6, quoting L.R.C.P. 60(b). The partial decree issued in

this case meets these criteria. In addition, the SRBA Court has set aside partial decrees under

Rule 60(b)(5) where they did not accurately reflect historical water use. Accordingly, the partial

decree|{for right no. 43-192 should be set aside because it is no longer equitable that it should

have prospective application.

Rule 6

1. A partial decree is prospective in nature.
“[A]ny component of the order is a ¢ prospective judgment,’ and can be modified under

O(b)(5), if it is susceptible to the legal or equitable rights of the parties as they evolve due

to changes in law or circumstance.” Meyersat 7. A partial decree is prospective under this

definitipn because a partial decree does not simply determine a right that existed in the past; it

determines a right that will be exercised in the future.

nature

[n the past, the SRBA Court has implicitly held that a partial decree is prospective in

by setting aside partial decrees under Rule 60(b)(5). See, e.g., Weston-Spillett Order

(setting|aside four partial decrees on a showing that it was no longer equitable that they should

have prospective application). The same reasoning should apply in this subcase.
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2. It is no longer equitable to enforce the partial decree.

Under Rule 60(b)(5), a movant must show “a sufficient change of circumstances

rendering enforcement of the judgment inequitable.” VFP VC v. Dakota Co., 142 1daho 675,

679, 132 P.3d 432, 436 (2006); Rudd, 105 1daho at 119, 666 P.2d at 646. Here, enforcement of

the partial decree for 43-192 is inequitable because the SRBA Court’s ruling in the Facility

Volune Decision that the forfeiture clock is tolled while claims are pending in the SRBA was

not announced until eight years after IDWR’s field examiner conducted his field exam and first

analyzed his recommendation for 43-192. Field Exam Memo at 1. The recommendation should

have been changed to recognize the tolling rule, but it was not. These changed circumstances

render

concly

Memg

enforcement of the partial decree for 43-192 inequitable.
In any case, even if the tolling rule did not exist, the field examiner should not have
ded that forfeiture had occurred. As can be calculated from the table in the Field Exam

reproduced above, the field examiner “found” 49.9 acres irrigated in 1994—4.4 acres

more than allowed by approved transfer no. 3580, albeit partially in a different place of use. An

appropriate determination by the field examiner would have been to inform Mr. Lloyd that his

irrigat}

on at that time as unauthorized under his water right. Mr. Lloyd then could have changed

his irrigation practices to conform to his water right, or sought an administrative transfer for his

new place of use. But he was not told of these options. Lloyd Affidavit § 14.

Order.

Again, this subcase is indistinguishable from the subcases at issue in the Weston-Spillett

The Special Master in those subcases set aside the partial decrees on finding that it was

inequitable to enforce them because they did not reflect actual historic water use. The same

reasoning warrants setting aside the partial decree for 43-192 here.
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3. This Motion is timely.

“[W]hen the movant alleges that a judgment has become inequitable under Rule 60(b)(5),

the cqurt should examine the movant’s delay after the moment it became reasonably apparent

that the order is inequitable due to a change in law or circumstances.” Meyers at 8. As discussed

b

it first| became apparent to Mr. Lloyd that the partial decree for right no. 43-192 was incorrect in

2007.|Mr. Lloyd contacted this law firm in November 2009 to review his water right matters,

This firm reviewed the matter and, at the end of December 2009, advised him that he would have

to have

the partial decree set aside in order to correct it. It is now February 2010. It is within

this Cqurt’s discretion to find that this motion is timely despite Mr. Lloyd’s slight delay in acting

once he

became aware of the issues. Accordingly, this Motion is timely.

E. This Court also has authority to set aside the partial decree for water right
no. 43-192 under Rule 60(b)(6).

In addition to the express reasons allowing this Court to set aside a partial decree under

Rule 6((b), Rule 60(b)(6) grants the Court discretion to set aside a partial decree for “any other

reason Justifying relief from the operation of the judgment.” A trial court “is vested with broad

discretipn in determining whether to grant or deny a Rule 60(b)(6) motion .. .ona showing of

‘unique

and compelling circumstances’ justifying relief.” Berg v. Kendall, 147 Idaho 571,

L]

212 P.3d 1001, 1008 (2009) (quoting Miller v. Haller, 129 1daho 345, 349, 924 P.2d 607, 611

(1996))]

Here, these are unique and compelling circumstances that would justify this Court’s

setting dside the partial decree for water right no. 43-192 under Rule 60(b)(6). First, Mr. Lloyd’s

efforts tg

water rig

10. Mr.

MOTION 1
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Lloyd never intended to abandon or forfeit any portion of water right no. 43-192 when
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he changed the location of his diversions from the Green Canyon Ditch, which resulted in his
irrigation of different lands than before. Lloyd Affidavit §7 10, 14. In fact, Mr. Lloyd was trying
to setjan example for the other users on the Green Canyon Ditch and in Water District 43-C by
installing new, efficient diversion works and measuring devices, Lloyd Affidavit  10. Mr.
Lloyd|“would not have changed anything if [he) thought it would result in losing any part of the
most denior right on Green Canyon Creek.” Lloyd Affidavit at § 14. Indeed, he had no idea
what Had occurred until the water master alerted him to it in 2007. Lloyd Affidavit at 913,
Moreover, the timing of the field exams and preparation the Field Exam Report prior to
the isshiance of the Facility Volume decision is unique and compelling. As discussed above,
becausg the Facility Volume decision was not issued until after the field examiner prepared his
report in which he set out the reasoning and conclusions for IDWR’s recommendation for water
right ng. 43-192, he could not have known the Facility Volume Decision’s holding that the
forfeiture clock was tolled while SRBA claims were pending. Had he known this rule, he could
not have concluded that there were “[n]o legal remedies . . . to protect those acres.” Field Exam
Memo at 1.

[t is also worth noting that other water users will not be adversely affected if this partial
decree if set aside and Mr. Lloyd can successfully obtain a new partial decree for 0.80 cfs to
irrigate #5 acres. Mr. Lloyd has been diverting 0.80 cfs and irrigating at least 45 acres under
water right 43-192 at his property since transfer no. 3580 was approved in 1992, Lloyd Affidavit
§ 13. Neither the water master nor any other water users have sought to curtail this use. /4 In
other wdrds, changing the partial decree to reflect 0.80 cfs and 45 acres will not affect actual

historical irrigation practices among the various water users diverting from Green Canyon Creek.
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For the foregoing reasons, Mr. Lloyd respectfully requests that this Court grant this
Motiqn and set aside the partial decree for water right no. 43-192.

DATED this 25th day of February, 2010.

Respectfully submitted,

GIVENS PURSLEY LLp

o DL Cn

Michael P. Lawrence
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIGTSOKCT PR srBA '
Fifth Judicial District
iR Falls - Siate of Idaho

STATE OF IDAHO, IN AND FOR THE COUNTY QOF 1‘W
!

0CT 29 2010
In Re SRBA
Subcase No.: 43-60192 —
Case No. 39576 (Lloyd) L TR
ol

ORDER SETTING ASIDE AND /
AMENDING PARTIAL DECREE

— N N S S S N

On June 28, 2002, a Partial Decree was issued for the above-captioned right. On
February 26, 2010, a Motion to Set Aside Partial Decree was filed by the claimant,

F. Stanley Lloyd. The matter was referred to the Special Master for further proceedings.
On September 15, 2010, the Special Master issued a Special Master’s Report and
Recommendation recommending that the Partial Decree be set aside and an Amended
Partial Decree be issued. No challenges were filed to the Special Master’s Report and
Recommendation and the time for filing Challenges has now expired.

Pursuant to I.R.C.P. 53(e)(2) and SRBA Administrative Order 1, Section 13f, this
Court has reviewed the Findings of Fact and Conclusions of Law contained in the Special
Master’s Report and Recommendation and wholly adopts them as its own.

Therefore, IT IS ORDERED that the Partial Decree for the above-captioned
water right is hereby set aside and amended as set forth in the attached Amended Partial
Decree Pursuant to LR.C.P. 54(b). The previously issued Partial Decree is replaced and
superseded thereb

DATED: M@/ﬁb 9\67/ A0(0

/\

ERIC J. WILDMAN
Presiding Judge
Snake River Basin Adjudication
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

AMENDED ™ 0
PARTIAL DECREE PURSUANT TO ICT COUR,
Fi ~~URT-SRBA
I.R.C.P. 54(b) FOR County of”},\,:,;md'clal District S

n Falls - State of Idaho

In Re SRBA

Case No. 39576

Water Right 43-00192

NAME AND ADDRESS: F STANLEY LLOYD
2270 S ELBA-ALMO RD
ELBA, ID 83342

SOURCE : GREEN CREEK TRIBUTARY: DRY CREEK

QUANTITY: 0.80 CFS

USE OF THIS RIGHT WITH RIGHT NO. 43-4074 IS LIMITED TO A TOTAL
COMBINED DIVERSION RATE OF 1.00 CFS.

PRIORITY DATE: 04/30/1880
POINT OF DIVERSION: T14S R24E S11 NWSWSE Within Cassia County

PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-30 TO 11-01 0.80 CFS

THE USE OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS
EARLY AS APRIL 1 PROVIDED OTHER ELEMENTS OF THE RIGHT ARE NOT
EXCEEDED. THE USE OF WATER BEFORE APRIL 30 UNDER THIS REMARK
1S SUBORDINATE TO ALL WATER RIGHTS HAVING NO SUBORDINATED EARLY
IRRIGATION USE AND A PRIORITY DATE EARLIER THAN THE DATE A
PARTIAL DECREE IS ENTERED FOR THIS RIGHT.

PLACE OF USE: Irrigation Within Cassia County
T145 R24E S12 SWSE 23.0 SESBE 17.0
R25E S07 LOT 3 (NWSW) 1.0 LOT 4 (SWSW) 4.0

45.0 Acres Total

USE OF THE RIGHTS LISTED BELOW IS LIMITED TO THE IRRIGATION OF
A COMBINED TOTAL OF 49.9 ACRES IN A SINGLE IRRIGATION SEARSON.
COMBINED RIGHTS 43-192 AND 43-4074.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. I1.C. SECTION 42-1412(6).

RULE 54 (b) CERTIFICATE

With respecr to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54 (b), 1 R.C.P., that the court has determined that there is no just reason for lay of the entry of a
final judgment and that the ccurt has and does hereby direct that the above jud r shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by o Appellate Rules.

Eric J. mama—; ’

pPresiding Judge of the
snake River Basin Adjudication

SRBA PARTIAL DEUFi FIRSUAN [ L.F.C.P 4 {b) PAGE 1
Ware: Right 43- . 1 Fil. Numbar: © +57 t2ap-16-2019



