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1 APPEARANCES (Continued): 1 THE HEARING OFFICER: Okay. Let'sstart. So
2 2 you're recording?
3 For Idaho Groundwater Appropriators: 3 MS. GIBSON: Uh-huh.
4 RACINE, OLSON, NYE, BUDGE & BAILEY, CHARTERED | 4 THE HEARING OFFICER: Okay. Thanks. Thisisa
5 BY MR.THOMASJ. BUDGE 5 hearing on some motions for summary judgment in the
6 MS. CANDICE M. McHUGH 6 contested case of the Rangen petition for delivery
7 101 South Capitol Boulevard, Suite 300 7 cal. Andthisisthetimeand place set for oral
8  Boise, Idaho 83702 8 argument on the motions for summary judgment.
9 For Surface Water Codlition: 9 And we ought to identify for the record
10  (Present Telephonically) 10 who'shere. And so let's start around the table.
1 BARKER, ROSHOLT & SIMPSON LLP 11 We'rein the Director's conference room, and it'sa
12 BY MR.JOHN K. SIMPSON 12 littletight. I'm sorry for our circumstances, but we
13 1010 West Jefferson, Suite 102 13 had aconflicting scheduled meeting in our other
14 Post Office Box 2139 14 conferenceroom, so | didn't feel | could preempt them.
15  Boise, Idaho 83701-2139 15 | guess| could, but it wouldn't be prudent, so...
16 For Idaho Department of Water Resources: 16 MR. HAEMMERLE: Fritz Haemmerle with Rangen.
17  OFFICE OF ATTORNEY GENERAL 17 THE HEARING OFFICER: Okay.
18  IDAHO DEPARTMENT OF WATER RESOURCES 18 MS. BRODY: Robyn Brody, Rangen.
19 BY MR. GARRICK L. BAXTER 19 MR. MAY: Justin May, Rangen.
20 MR. CHRISTOPHER M. BROMLEY 20 MR. BROMLEY: ChrisBromley, IDWR.
21 322 East Front Street 21 MR. KINYON: Joy Kinyon, Rangen.
22 Boise, Idaho 83720 22 MR. COURTNEY: Wayne Courtney, Rangen.
23 I/ 23 MR. BAXTER: Garrick Baxter, IDWR.
24 /I 24 MS. McHUGH: Candice McHugh on behalf of IGWA.
25 J/ 25 MR. BUDGE: And TJBudge on behalf of IGWA.
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1 MS. GIBSON: I'm Deborah Gibson with the 1 whowerein favor of and 15 for those who want to argue
2 Department. 2 against and divide your time up accordingly, and if
3 THE HEARING OFFICER: Gary Spackman, Director. 3 people want -- if those who are moving for summary
4 And then on the phone? 4 judgment want to reserve some time at the end to
5 MR. RANGEN: Chris Rangen for Rangen, Inc. 5 respond, then they need to do that out of their 15
6 MR. RIGBY: Jerry Rigby, Fremont-Madison. 6 minutes.
7 MR. SIMPSON: John Simpson, Surface Water 7 Now, do people need alittle bit of timeto
8 Caodlition. 8 think about how those presentations should go forward,
9 MS. KLAHN: Sarah Klahn, Pocatello. 9 or should we launch?
10 THE HEARING OFFICER: And, Sarah, we understand |10 MR. HAEMMERLE: | think that's reasonable.
11 you're under the weather; isthat correct? 1 THE HEARING OFFICER: Okay.
12 MS. KLAHN: Yes, Mr. Director. You should be 12 MR. MAY: Director, | do have one comment -- and
13 glad I'm not there. 13 Sarah can correct meif I'm wrong here. When you
14 THE HEARING OFFICER: Okay. Well, seating is 14 mentioned three summary judgment motions, | believe the
15 limited here anyway. 15 third, Pocatello's motion with regard to the
16 MS. KLAHN: I'm not well. 16 interconnection, | do not believeis set up asa
17 THE HEARING OFFICER: So you're welcome to 17 summary judgment motion. It's styled differently. And
18 participate from afar. 18 so |l just wanted to make that clarification. It's not
19 MS. KLAHN: Thank you. 19 actually asummary judgment motion.
20 THE HEARING OFFICER: Okay. Let'stalk about 20 Sarah can correct meif I'm wrong.
21 timing of argument today and the way in which we want 21 MS. KLAHN: Travis(sic) isnot wrong. It's
22 to proceed. | have about two hours set aside for this 22 captioned a"Motion for Declaratory Order."
23 today, and | would like to finish before 11:00. And 23 THE HEARING OFFICER: Okay.
24 |1'd liketo finish closer to 10:30. 24 MS. KLAHN: Buit | think the proposed logistics,
25 So we have three motions for summary 25 Mr. Director, work the same regardless of the caption.
Page 7 Page 9
1 judgment, at least that's my understanding. 1 You have three motionsin front of you, and the breakup
2 MS. GIBSON: Yes. 2 of the time sounds reasonable to me.
3 THE HEARING OFFICER: Andif | takean hourand | 3 THE HEARING OFFICER: Okay. And | assume that
4 ahalf and | divideit by three, that gives me 30 4 the moving party will initiate the argument, and then
5 minutes apiece. And | think we can take alittle 5 well haveresponse at some point. Okay. Let's press
6 longer than that because at the end of each of the 6 forward.
7 arguments maybe we can have alittle collogquy and talk 7 Fritz.
8 about somethings. But I'd like to be out of here 8 MR. HAEMMERLE: Thank you, Director.
9 between 10:30 and 11:00. | don't want thisto go on 9 Director, we have filed two briefs on the
10 al day. | can't haveit goonall day. 10 issue of material injury. Asawaysas| tell Courts,
11 So | guess how do you want to divide your 11 if you have any questions you wish to ask at any time,
12 time up, given those constraints? Anybody? 12 pleasefeel freeto do so.
13 MR. HAEMMERLE: Director, theway we haveitis |13 Director, we come here ailmost 14 months
14 that we've broken up the responsibilities. | intend to 14 after filing our petition, and in some degree we feel
15 argue theissue of material injury, Robynisgoing to 15 like we've been treading water since. When we
16 arguethe sourceissue, and Justin is going to argue 16 originaly filed thismotion, | think pretty much our
17 theinterconnection issue. 17 intent was to set the batting order for the first day
18 So | suggest we take these up individualy, 18 of the hearing.
19 argue them, and then move on motion to motion. 19 We believe that after the Director
20 THE HEARING OFFICER: Okay. Andthat'swhat1 |20 considersthis particular motion on the issue of
21 assumed, but I'm trying to set some time constraints 21 materia injury that you will find on Day One of the
22 forit. Andoneof my initial thoughtsis-- and | 22 hearing in this case that the respondent parties will
23 don't know who else intends to argue either asa 23 bethe onesto call the witnesses, and any defenses
24 proponent or opponent to a particular motion, but I'm 24 they havethey'll have to prove those by clear and
25 thinking if | separate it and said 15 minutes for those 25 convincing evidence.
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1 In studying the case law, Director, | think 1 So the respondent parties, Director, are
2 that the senior hasinitialy probably three burdens. 2 arguing anumber of things. They're arguing that our
3 We have to produce to you decrees, which we have. We 3 beneficial useis different than what was established
4 haveto produce to you water measurements showing that 4 inour decree. | think they're arguing that Rangen
5 we're short water. And finally, last but not least, we 5 doesn't need all the water that'sin our decree, and
6 haveto prove hydrologic connection. 6 those types of thingsthat are set forward otherwise in
7 And so we have in the petition given you 7 their briefing.
8 our decrees. The decreesare also in my affidavit in 8 Director, those are all defenses. Rangen
9 support of summary judgment. We have producedtoyou | 9 has been through the SRBA court. Our rights are
10 measurements showing we're not obtaining all the water 10 established. Our beneficial useis established. And
11 that we're entitled to under those decrees. Those, 11 thereisapresumption by law that we are entitled to
12 likewise, were attached to the petition and as exhibits 12 those water rights as decreed.
13 to Doug Ramsey's affidavit. 13 Again, under the A & B casg, if there's any
14 Finaly, Director, hydrologic connection, | 14 arguments that we don't need what we're decreed on a
15 think, has been established both as a matter of law and 15 permanent or temporary basis, the burden rests with
16 asamatter of fact. | think if you look at 16 them.
17 Judge Wildman's decisioninthe A & B case, which | 17 So | take it, Director, that on Day One of
18 have pertinent portions of that for you to review, | 18 this hearing, the lineup will be that the respondent
19 don't think we're any different than what he wrotein 19 partieswill show up with their witnesses and present
20 hiscase. 20 their defenses, because we have, | think, presented all
21 And what he said, Director, on page 11 of 21 we need to present. We have established all we need to
22 his petition for rehearing isthat "Onceit is 22 establish. There's nothing more we need to do. The
23 determined that the senior and junior derive water from 23 burden rests with them to establish any defenses they
24 acommon source, as was the case in the above-mentioned |24 wish.
25 cases, the burden rests on the junior appropriator to 25 And that's pretty much our argument,
Page 11 Page 13
1 prove by clear and convincing evidence that his use 1 Director. If you have any questions, I'd be happy to
2 will not injure the senior's water rights.” 2 answer them.
3 So what we havein this particular caseis 3 THE HEARING OFFICER: How do we want to proceed?
4 we have intersection shown as a matter of law. Wehave | 4 Arethere other supporters of the motion that want to
5 base one, issuefive, general provision five, that 5 argue at this point?
6 establishesinterconnection. We have acommon 6 Okay. | appreciate your brevity.
7 groundwater source, which is established by rule. 7 Who wants to respond?
8 And finally, Director, there hasn't been 8 TJ?
9 any debate by any single witness in this case that 9 MR. BUDGE: Y eah, Director, I'll respond on
10 junior groundwater pumping isin one way or another 10 behalf of IGWA.
11 impacting and hindering Rangen's use of water. Not a 1 And | think initially we need to point out
12 single witness has disputed that fact. 12 that what Rangen has asked for is a summary judgment
13 So once we have established those things, 13 ruling that it is suffering material injury.
14 Director, the burden then rests on the junior parties 14 And what Mr. Haemmerle has argued today is
15 to establish any single defense that they want to 15 that material injury requires evaluation of only three
16 establish. 16 things: Onethey've got a decreed rate of diversion;
17 | ask that in considering this, Director, 17 second, they're not receiving their decreed rate of
18 that you turn to page 10 of our brief. | don't think 18 diversion; and third, there's a hydraulic connection.
19 you have it before you today, but our opening brief. 19 What Rangen is arguing is that depletion to
20 There's one very important point that was established 20 thewater supply automatically equals material injury.
21 inthe A & B Irrigation case. And that quoteis that 21 They're saying the Director does not look at how much
22 "Once adecreeis presented to an administrative agency |22 water they need for their clear and beneficial use. He
23 or court, all changes to that decree, permanent or 23 does not look at whether they're using water
24 temporary, must be supported by clear and convincing 24 efficiently. He does not look at whether there are
25 evidence." 25 alternate means of diversion or conveyance
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efficiencies.

They're arguing that depletion to the water
supply alone proves material injury. And that argument
is mistaken for a couple reasons. One, when you ook
at the conjunctive management rules, those aren't the
only material injury factors. There's multiple
factors.

One of the factorsis the amount of water
being diverted and used compared to the water rights.
Another factor is whether they could meet their water
needs by using water more efficiently with their own
facilities.

These factors may or may not have different
burdens of proof or different standards of evidence.
But these are factors the Director has to consider even
if there are no opponentsto the delivery call. Even
if IGWA wasn't here and Pocatello wasn't here, when the
Director gets a cal under the conjunctive management
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Page 16

decision of Judge Wildman inthe A & B case. Theissue
in that case was the standard of evidence that applies
inadelivery call proceeding. And we acknowledge that
if the Director is going to find that they don't need
their full decreed rate, he's got to have clear and
convincing evidence.

That does not mean that depletion equals
injury. It does not mean the Director doesn't have to
take alook at how efficiently they're using water and
how they're using water. It just means that for
certain parts of this analysis that's the evidentiary
standard that applies.

And in this case Fritz has said there's no
dispute of fact that Rangen's use of water isimpacted.
That's absolutely false.

The expert reports that we have submitted
show that Rangen is not raising as many fish asit
could with its water supply that it has; that there are

19 rules, helooks at these factors in determining 19 efficiencies available to Rangen to improve its water
20 material injury. And you can't say that some factors 20 supply; and that Rangen does not need additional water
21 apply and some factors don't apply. 21 to accomplish its beneficial use, given the way that
22 And in fact, this was the main issue that 22 it's currently operating its facility.
23 was before the Supreme Court in the AFRD 2 case, aswe |23 So there are absolutely disputes of fact
24 calit. Andinthat casethe District Court made a 24 over these factorsin Rule 42, and summary judgment is
25 ruling. Thiswastheruling. The Court said -- this 25 not appropriate because of that.
Page 15 Page 17

1 ison page 877 of the AFRD 2 decision -- "The District | 1 | want to maybe use an analogy to help

2 Court held that the rules were fatally defective in not 2 illustrate what Rangen isarguing. They're saying,

3 containing a presumption that when ajunior divertsor | 3 "Director, rule as a matter of law that we're being

4 withdraws water in times of water shortageit is 4 materially injured, and the juniors can then comein

5 presumed that there'sinjury to asenior.” 5 and try to disprove that ruling to overturn it in the

6 The Surface Water Coalition made that 6 hearing."

7 argument to the District Court. The District Court 7 That would be like if we were in atrespass

8 accepted it, and the Supreme Court rejected it. It 8 case, and the plaintiff says"The defendant has

9 reversed that. 9 trespassed on my property. He was on my property.”
10 And thisiswhat the Supreme Court said: 10 And the defendant raises as a defense, "I
11 "The presumption under Idaho law isthat the senioris |11 had permission to be on the property.”
12 entitled to his decreed water right, but there 12 If there are genuine issues of fact asto
13 certainly may be some post-adjudication factorswhich |13 whether the defendant had permission, it would be
14 arerelevant to the determination of how much water is |14 inappropriate for the judge to rule as a matter of law
15 actualy needed." 15 that there had been atrespass.
16 And so in determining injury the Court said 16 In this case there are genuine issues of
17 you can't just say depletion equalsinjury. The senior 17 disputed fact as to whether Rangen needsiits full
18 may not need his full decreed rate to accomplish his 18 decreed rate, whether it could meet those needs by
19 beneficial use. And in deciding injury, the Director 19 utilizing some efficiencies or things like that, and so
20 hasaduty to go evaluate how they're using water, are |20 it'sinappropriate for the Director to rule as a matter
21 they wasting water, are they using it efficiently. 21 of law that they're being materially injured.
22 And until the Director makes those 22 A similar example, if there was a case
23 decisions, he cannot rule as a matter of law that 23 involving breach of contract and the plaintiff claims
24 Rangen is suffering material injury. 24 that the contract has been breached to their detriment,
25 Now, Fritz cited to this statement in a 25 and the defendant raises as a defense that the contract
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1 was never formed for lack of consideration or some 1 amounts are going to be put to the test.
2 other reason, if there are genuine issues of disputed 2 So | think that there is maybe a scintilla
3 act asto whether the contract was formed, the judge 3 of procedural basisfor what Fritz is asking for, which
4 doesnot rule as amatter of law on summary judgment 4 isbasically they want to come into the hearing room on
5 that there's a breach of contract. 5 Day Oneof thetrial, they want to toss their decrees
6 And that's exactly what's going on here. 6 onthetable. They want to point out what they've
7 There are genuine issues of disputed fact asto how 7 asserted asinjury, and they want to stop.
8 much water Rangen needs, whether they can meet those 8 And then | assume they're done. And they
9 needs by employing some diversion efficiencies or using 9 don't call any witnesses, and they don't get to put on
10 water different ways within its system. 10 any other evidence because they've waived the ability
11 And the Director cannot rule on material 11 to establish, in the first instance, what it is that
12 injury until he hears all of the evidence that's going 12 their theory of the caseis.
13 to be presented at the hearing. We'rejust not at a 13 If their theory of the caseisthey're
14 stagein thiscaseto makethat ruling. There'slots 14 entitled to all the water, period, end of discussion,
15 of disputes of fact. 15 and they would like to just show that by entering their
16 So we would ask the Director to deny 16 decreesinto evidence, thejuniors -- Pocatello isfine
17 Rangen's motion for summary judgment concerning 17 with that.
18 material injury. 18 That meansthe rest of the hearing, asa
19 THE HEARING OFFICER: Okay. Other argumentsin |19 procedural matter, belongsto the juniors. And the
20 opposition? 20 juniors put on witnesses, and Rangen can cross-examine.
21 Sarah? 21 But Rangen doesn't get to put on any witnesses.
22 MS. KLAHN: Yes, please, Mr. Director. 22 | really don't think that's a very
23 | would join TJ's arguments regarding the 23 efficient way to run the hearing, number one, because
24 difficulties with Rangen's reading of the case law, 24 Rangen is essentially giving up the opportunity to tell
25 specifically AFRD No. 2. So I'm not going to repeat 25 itsown story, which, as| say, | guessif that's how
Page 19 Page 21
1 those arguments. 1 they want to run the show, that's fine.
2 But | would point out that, number one, 2 But asfar as the Department's concerned,
3 Rangen'smotion is not captioned as a request for 3 the Department does -- as TJ said, the Department has
4 particular procedures at the hearing or as a batting 4 an obligation to look at the facts surrounding the
5 order, as Fritz describesit. It requests amotion for 5 senior's use of the water. | really can't imagine that
6 summary judgment that, as a matter of law, it's 6 Rangen wantsto give up on showing how it usesits
7 injured. 7 water in contesting what it is that the juniors are
8 And | think that fundamentally this goes 8 saying about the variousinefficienciesin its
9 back tothe AFRD No. 2 decision, which, as TJ points 9 operations, the various ways in which it has avoided
10 out, established only that the senior has a presumption |10 maximizing the uses of the water, and the fact that
11 that it's entitled to its decreed amount. In other 11 some of the usesit claims frankly are not uses that
12 words, when the Director is considering the factsin 12 have been made routinely.
13 the case, he's supposed to be or she's supposed to be 13 So | guess my argument is sort of a
14 looking at the decrees the senior has and comparing 14 pragmatic slash legal argument in the sense that yes,
15 them to the evidence presented by the juniors, and the |15 You can go back to the case law and find some scintilla
16 seniorsif they feel like presenting evidence, of how 16 of abasisfor what Rangen is proposing, but it doesn't
17 much water the senior actually requires for its 17 get them to material injury.
18 beneficial uses. 18 It only gets them to the statement in AFRD
19 And we know that because that's the 19 No. 2, which isthat the Department is not authorized
20 standard Judge Wildman established -- or articulated, | |20 to readjudicate their decreed amounts.
21 guess-- I'm not sure he established it. But he 21 And so | think the better course of action
22 articulated what he saw in Idaho law asbasically the |22 isto deny the motion for summary judgment, to let this
23 beneficial-use doctrine, which is, yeah, if youre a 23 proceed in the way that, for example, the A & B
24 senior, go ahead and make your call, but know that the |24 delivery call hearing proceeded, with the seniors
25 actual uses of water that you're making of thedecreed |25 putting on their case as far as what their evidence of
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1 beneficial useis, relying heavily on the decrees. 1 Now, of course, that's not to state that
2 Traviswill correct meif I'm wrong, but 2 any of the respondent parties give up their defenses if
3 that wastheir theory, and then let the juniors go and 3 they have those defenses. They can present their
4 then move on from there. 4 defenses on Day One by clear and convincing evidence.
5 And then after you have all the facts, then 5 If we choose to respond -- | predict we
6 there can be adetermination of whether or not Rangen 6 probably will with rebuttal witnesses -- we'll do so.
7 ismaterially injured, whether or not it has a need for 7 But to save time, Director, | think you need to examine
8 the amounts of water that it claims that it needs 8 what more do we need to prove.
9 related to its decrees. 9 | think that, again, we established our
10 Now, | don't want to minimize the fact that 10 rightsinthe SRBA. The courts state that there'sa
11 there's some complicationsin this. And those arisein 11 presumption that we're entitled to that water. There's
12 the context of the source motion, which is going to be 12 nothing el'se we need to prove with respect to
13 argued next, and in Pocatello's motion on 13 beneficial use.
14 interconnection. So | don't want to discount those. 14 If they believe that our beneficial useis
15 But just in broad terms, we believe the 15 something less, they absolutely have that opportunity
16 motion for summary judgment on injury that Rangen has |16 to present that at the hearing. And that'sall | have,
17 filed should be denied and that injury in the final 17 Director. Thank you.
18 analysisisaquestion of fact, and they can't get 18 THE HEARING OFFICER: Okay. All right. You
19 there through decided case law, and furthermore that it 19 want some opportunity to reply, TJ, or isthat -- |
20 would be abad record, basicaly, for the Department to 20 guess | was thinking we'd go through an argument, a
21 be ableto make a decision from, even if they were 21 counterargument, arebuttal, and then areply.
22 right. 22 MR. BUDGE: That'sfine.
23 So if you have any questions, Mr. Director, 23 THE HEARING OFFICER: But if you want to briefly
24 1I'm happy to answer them. 24 make a statement, TJ, that'sfine.
25 THE HEARING OFFICER: Okay. Thank you. 25 MR. BUDGE: Just red quick. There'sa
Page 23 Page 25
1 MR. HAEMMERLE: Rebuttal, Director? 1 difference between an impact on the water flow and an
2 THE HEARING OFFICER: Sure. Go ahead. 2 impact on the actual beneficial use of water. And
3 MR. HAEMMERLE: I'll be brief. 3 AFRD 2 doesmakeit clear. It says, "If we say the
4 Starting with Ms. Klahn's allegation that 4 Director wasn't to look at actually how they were using
5 if the respondent parties went first that we'd simply 5 water, their need for water, we would be violating the
6 bedone. Of course, in any standard case, Director, 6 constitutional requirement that water only be
7 obvioudy there's arebuttal opportunity, and we would 7 distributed to those using it."
8 havethat rebuttal opportunity after they presented 8 So there's a difference here. We
9 their defenses. 9 acknowledge that pumping is having an impact on the
10 Again, Director, | do point out on page 2 10 amount of water that comes out of the tunnel. The
11 of our reply brief where we do cite portions of the 11 disputeisover the beneficial use of water. And
12 AFRD casethat state, quote, "Nowhere do the rules 12 that'stherub here. That'sall I'll say.
13 state that the senior must prove material injury before 13 THE HEARING OFFICER: Okay. Well, at the end of
14 the Director will make afinding." 14 argument, we're under a short time frame, so | think
15 We have presented to you our water rights. 15 I'll just tell you where I'm going.
16 We have presented to you the measurements. And we have |16 And looking at the standard that | haveto
17 presented you interconnection, which the Department is 17 apply inamotion for summary judgment, drawing all
18 well aware of. 18 inferencesin favor of the nonmoving party, Fritz, in
19 Material injury is defined by your own 19 my opinion there are genuine issues of fact related to
20 rulesasany hindrance or impact upon the exercise of 20 material injury, and I'll deny the motion for summary
21 water right. We havethat. Every expert in this case 21 judgment. Okay. And well write that up.
22 has stated that the use of groundwater pumping is 22 Now let's go to the next one. Thisisa
23 hindering and impacting our right. 23 motion about source. Okay.
24 So Director, redly, there's nothing more 24 Robyn.
25 that we need to prove before you find material injury. 25 MS. BRODY: Thank you, Director.
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1 Rangen has filed amotion for partial 1 Rule 60 tells usthat the partial decrees are supposed
2 summary judgment asking the Department to declareasa | 2 to say when aright is derived from groundwater.
3 matter of law that Rangen's water right is a surface 3 Rangen's right doesn't say that. It says
4 water right, not agroundwater right. That's part A of 4 the Martin-Curren Tunnel, tributary to Billingsley
5 themotion. 5 Creek. And | keep pointing out the "tributary” part
6 And part B of the motion is that Rangen's 6 because that's also part of Rule 60.
7 water rights are not limited to water that spills from 7 If it's a surface water right, the way that
8 the mouth of the Curren Tunnel itself, but that 8 it'ssupposed to be decreed is by use of the USGS
9 Rangen'swater rights encompass al of the spring flows 9 mapping name that it's given, and then it's also
10 that are there on Rangen's property and are captured by 10 supposed to designate atributary where that water
11 Rangen'sdiversion system. 11 goes. And if there'sno USGS name, then the partial
12 We find ourselves in somewhat of a peculiar 12 decreeis supposed to have alocal regiona identifier.
13 situation because IGWA took the position 20 years ago 13 And that's exactly what the Martin-Curren Tunnel is.
14 inthe Musser case, actually told the Supreme Court as 14 And I'm going to violate my rule and ook
15 afriend of the court when they filed an amicus brief, 15 behind documents for aminute. | don't think you have
16 that Rangen's water, that water coming from the 16 tolook behind the decree. But if you were to peek
17 Martin-Curren Tunnel is surface water. 17 behind the decree and take alook at the Department's
18 And today IGWA comesinto this case asking 18 report on Rangen's water rights, it actually saysin
19 the Director to rule as a matter of law -- or actualy 19 thereport itself that the Martin-Curren Tunnel was a
20 not inthe -- their postureisn't that it's a summary 20 local regional identifier.
21 judgment issue, but they're actually arguing that, no, 21 Bottom line on the source issue, look at
22 thewater coming from the Curren Tunnel is groundwater. |22 Rule 60, ook at the partial decrees. That's all the
23 They've taken a 180-degree turn in terms of 23 Department has to do, and you can rule as a matter of
24 characterizing what Rangen's water is. 24 law that Rangen's water is surface water and has to be
25 From the outset, we think that IGWA should 25 administered that way.
Page 27 Page 29
1 just be estopped from presenting any evidenceregarding | 1 The Department doesn't have to look
2 the nature of Rangen's source, frankly, that it would 2 anyplace else, shouldn't look anyplace else, adjudicate
3 be unconscionable for them to present this kind of 3 itinaccordance with what's on the face of those
4 testimony and this kind of legal positioning. 4 partial decrees. That's part A.
5 Setting that aside and looking at the 5 Part B isthe use of thislocal regional
6 substance of the claim, the Director need not look any 6 identifier, the Martin-Curren Tunnel. When you lay
7 further than Rangen's partial decrees themselvesto 7 out -- first of al, there'sno question that it'sa
8 figure out whether Rangen's water is surface water or 8 local regiona identifier. The Department's own report
9 groundwater. 9 saysit'salocal regional identifier.
10 The Department as part of the SRBA 10 When you start looking at Rangen's
11 promulgated an extensive set of adjudication rules, and |11 historical paperwork, its licenses, its permits,
12 among thoserulesis Rule 60. And it actually sets out 12 correspondence with the Department, it is absolutely
13 how the Department labels sources. And then the 13 clear that Rangen -- and even Rangen's diversion
14 Department's recommendations about sources are then 14 system, that Rangen's water rights on paper and in
15 incorporated into the partial decrees that are entered 15 practice down at the research hatchery capture every
16 by the SRBA. 16 bit of spring flow that's there.
17 We know that Rangen's partial decrees or 17 On page 8 of our opening brief, | was able
18 that the source of their water are surface water 18 to cut part of adiagram out of alicensing document
19 because of the way that the partial decrees are 19 out of abackfile, and it actually shows spring flows
20 written. Rangen's decrees state that the source isthe 20 coming from the talus slope and the canyon rim all
21 Martin-Curren Tunnel, tributary to Billingsley Creek. 21 flowing into the dam structure that Rangen has. Rangen
22 If the source of Rangen's water were 22 captures all of this spring flow on its property and
23 groundwater, the partial decrees would say that, 23 putsthat water to beneficial use, raising fish.
24 because when a source is groundwater that's what 24 The Department in its Second Amended Order
25 partial decreessay. That's what the Department's 25 on Rangen's prior delivery call actually recognized in
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1 oneof itsfindings that the representative -- or that 1 them to changetheir position. This doctrine of quasi
2 the measurements that the Department had were 2 estoppel prevents parties from doing that under limited
3 representative of all of the spring flows that were 3 circumstances where it would be so unfair to change the
4 available under Rangen's water rights. 4 position as to be unconscionable, just to be offensive
5 And what's interesting about Rangen's 5 to consider them changing their position, given what
6 measurements is Rangen takes its measurements at the 6 they'vedonein thepast. And | recognize that
7 outflow. Andinfact you'll find, as| pointed out in 7 doctrine.
8 thebriefing, you'll find a conversation memo from the 8 | should point out that the brief that
9 Department where Rangen was actually permitted to make | 9 Rangen refersto was filed almost 20 years ago. | may
10 measurements at the outflows, rather than the inflows. 10 haveread that at sometime. | don't know. | was not
11 Thereason being you can't measure at the inflow where 11 familiar with this footnote that they brought our
12 dl the water's coming from because it's coming al 12 attention to.
13 over the property. It'snot just asingle point. 13 So | want to make clear there was no
14 Now, | know that IGWA has pointed to a .shp 14 deliberate effort to hide this or to avoid it or
15 fileto say "Look, their point of diversionisup here. 15 anything like that. When | read it in Rangen's brief,
16 It'sthe Curren Tunnel." 16 it wasnewsto measwell.
17 But the .shp file on its face says that 17 But | want to explain why that footnote in
18 it'snot necessarily determinative of what rights are. 18 abrief filed amost 20 years ago in a case that came
19 Rangen doesn't have asingle point of diversionin its 19 out before the conjunctive management rules, before
20 decree. If youlook at its decrees, the point of 20 Clear Springs, before A & B, before the Surface Water
21 diversion isaquarter-quarter-quarter section. 21 Caoalition, why that does not prevent us from arguing
22 And when you start looking at what Rangen 22 that the law today treats the tunnel as a groundwater
23 has actually done and what the Department recognizes 23 well.
24 and how the Department has allowed Rangen to measure |24 As | mentioned, this happened along time
25 itsflows, everything pointsto the fact that Rangen's 25 ago. It wasafootnote. That case did not have at
Page 31 Page 33
1 water rights encompass the entire spring flow on the 1 issue whether the Curren Tunnel was a surface or a
2 property, and not just water spilling from the Curren 2 groundwater right.
3 Tunnel itself. 3 But in the footnote IGWA's counsel at that
4 So with that, unless you have further 4 time did note that the Court probably should treat the
5 questions, I'll turn it over to IGWA and Pocatello. 5 Curren Tunnel as asurface water source. It wasa
6 THE HEARING OFFICER: Okay. Who wantsto argue | 6 footnote, it wasa"probably," it wasn't an issue with
7 theresponse? 7 the casg, it was before the conjunctive management
8 MR. BUDGE: I'll argue that aswell. 8 rules, it was before these other cases, and | don't
9 THE HEARING OFFICER: Okay. TJ. 9 find anything offensive, unconscionable about IGWA
10 MR. BUDGE: First, let me address this quasi 10 taking its current position that under the law of this
11 estoppel doctrine. That's the one that Robyn mentions 11 statethetunnel qualifies as a groundwater well.
12 under some circumstances prevents people from changing 12 And so | would urge the Court to consider
13 positionsin litigation. And before | discussthe, you 13 our arguments in that regard, and also recognize that
14 know, position change they refer to, it'simportant to 14 evenif IGWA wasn't here the Director has aduty to
15 understand the doctrine. It's very common for 15 look at the law, to administer water based on the law,
16 litigants to change positions. 16 and would still have to undertake the same analysis.
17 Director, you're probably aware that 17 Now, Ms. Brody has highlighted kind of the
18 oftentimes attorneys even plead casesin the 18 two partsto their summary judgment motion regarding
19 dternative. Well, if A, then we argue this; but if 19 source. There'sthree different issuesthat aretied
20 not, then if B we argue this. There are changesin law 20 upinthat. And| want to address them independently.
21 that cause people to change their position. There are 21 Thefirst issueis can the Director change
22 changesin fact that cause people to change their 22 the decree so that the source converts from the
23 position and adapt to the changing environment. 23 Martin-Curren Tunndl to the term "groundwater."
24 So it is not uncommon for attorneysto 24 And we agree with Rangen. The Director
25 changetheir position, and it is not inappropriate for 25 cannot change the decree. We think summary judgment is
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1 appropriate in that regard, and we don't disagree with 1 issue. Thisiscertainly aunique structure. There
2 that. 2 aren't many of these tunnels around. We don't normally
3 The second issue, can Rangen call for the 3 deal with these.
4 delivery of water to points of diversion that are not 4 Most wells are the kind that you drill
5 onitsdecree. Rangen's decree identifies a specific 5 vertically with awell drilling machine, and thisis
6 40-acretract in which its point of diversionis 6 thekind that was excavated horizontally. And this
7 located. The Department maintains amap that pinpoints | 7 requiresthe Director to say "Well, should this be
8 that point of diversion. | attached that to our brief. 8 administered as surface or groundwater?"
9 That point of diversion isthe Martin-Curren Tunnel. 9 Were there not this administrative rule,
10 If you look at the documentsin the 10 thisadjudication rule that Rangen citesto, they would
11 Department's backfile, they also identify the 11 have essentially nothing to stand on. | mean this
12 Martin-Curren Tunnel asthe point of diversion. Inmy, |12 tunnel meets the statutory definition of awell.
13 you know, day-to-day water practice, if somebody's 13 But what Rangen is saying is"Well,
14 wanting to add a point of diversion or change a point 14 Director, there's this administrative rule that should
15 of diversion, they've got to file atransfer 15 tell you to administer it as a surface water source.”
16 application with the Department to do that. 16 And | appreciate the logic behind the argument.
17 What Rangen is asking, Director, is"Allow 17 The problem isthat administrative rule
18 usto call for the delivery of water to points of 18 contradicts a statutory rule. And the statute in the
19 diversion that are not on our decree downstream on 19 Groundwater Act saysthat "Groundwater is all water
20 Billingsley Creek or other spring outlets, let us call 20 under the surface of the ground, and that awell isan
21 for the delivery of water to other points of diversion 21 artificial excavation or opening in the ground more
22 that we don't have a decreed right to call for as 22 than 18 feet below the land surface.”
23 points of diversion." 23 And we've put into evidence the report of
24 The decreeis as binding upon Rangen asiit 24 Bern Hinckley that explainsthat this tunnel is
25 isupon everybody elsein this proceeding. And if 25 300 feet long. Once you get beyond the casing, it's
Page 35 Page 37
1 Rangen made amistake in identifying the Curren Tunnel | 1 70 feet below the ground. So it meets the statutory
2 atitspoint of diversion, it's got to live with that 2 definition of awell.
3 mistake, and take whatever action it thinksis 3 So from the Director's perspective, | think
4 appropriate to remedy that mistake. 4 he'sgot to say "Well, do | follow this administrative
5 But asit stands, there is a decreed point 5 rule, thisadjudication rule, and alow that to tell me
6 of diversion. And that'swhat they get to call for the 6 to administer the tunnel as a surface water source, or
7 delivery of water to. 7 do| follow the statute that tells me that it's a
8 Now, there isthiskind of underlying issue 8 groundwater well?'
9 that Rangen has always measured water at the bottom of 9 And we cited in our brief the rule of law
10 itsraceways. So it's measured water not only from the 10 that if there's a conflict between a statute and an
11 tunnel, but aso from Billingsley Creek, also from 11 agency rule, the statute controls.
12 springsin the area, also from irrigation water that 12 We also cited an Idaho Supreme Court case
13 comes from the North Side Canal Company. 13 dealing with water flowing from atunnel. That held
14 By law Rangen is required -- and we point 14 thiswas groundwater.
15 thisoutin our brief -- to measure its water at the 15 We aso cited a California case, not
16 point of diversion. Rangen has chosen not to do that. 16 binding, but instructive, dealing with a horizontal
17 The Department has permitted that, right, wrong, or 17 tunnel and treating it as a groundwater well.
18 indifferent. 18 And we would ask the Director to administer
19 But the fact that they've measured their 19 thetunnel asawell. Wethink thisfalls within his
20 water at somewhere other than what the law requires 20 discretion. Asthe Supreme Court noted in AFRD 2,
21 doesnot alow themto call for the delivery of water 21 adjudications neither address nor answer the questions
22 to points of diversion that are not on their decree. 22 raisedin delivery calls. And thisisone of those
23 Now, the issue as to whether the Curren 23 questions. Thisisaunique one. Were dealing with a
24 Tunnel should be administered as a surface or 24 unique structure.
25 groundwater source. That's awater administration 25 But thisis one of those circumstances
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where the Director's got to look at the physical nature
of the diversion structure and decide should this be
administered as a groundwater well or as a natural
surface water source of water?

Okay. There may be issues of fact involved
inthis. You can look at the record. But | would
certainly urge the Director to not find as a matter of
law that it must be administered as a surface water
source, and deny the motion for summary judgment on
that basis.

THE HEARING OFFICER: Okay. Thank you, TJ.

Sarah.

MS. KLAHN: Thank you.

We join IGWA's arguments on this motion,
and I'll just make a couple of additional points.

And | think TJ said this, but to the extent
he didn't say it directly, | want to reiterate that the
A & B decision confirmed what we already understood
from AFRD No. 2, which isthat the bulk of the
Director's obligation as a threshold matter in a
conjunctive management delivery call isinterpretation
of decree.

And Rangen has basically asked the
Department to find as a matter of law that the source
of its water at the Curren Tunnel is not groundwater
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And | think they essentially want to live
by the decree, and so they should die by the decree
too. If they want to live by the decree and argue that
it'sreally surface water, not groundwater, then they
also haveto live with the fact that the lower talus
slope diversion point is not listed in the adjudicated
sources, it's not part of the point of diversion.

And their luck, | guess, in getting to
measure down below and utilize this water that's not
part of their adjudicated supply isall well and good,
but that doesn't mean they can shut down 1700 cfs of
pumping on the ESPA in order to deliver water to that
point.

So | think we would join IGWA in saying
that this motion for summary judgment should be denied,
raises compelling questions of fact that should be
decided at trial about both of the issues covered in
Rangen’'s motion.

If you have any questions, I'm happy to
answer them.

THE HEARING OFFICER: Thank you.
Robyn, reply?
MS. BRODY: Just afew points. Thefirstis,

Rangen is not relying on arule, an administrative rule
to tell the Department how it should administer
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because it doesn't say "groundwater."

That's not the same thing as finding that
the source of water is surface water because of
something affirmative. They're essentially asking the
Department to use a negative to find something which
will have lasting consegquences for the entire case.

And | think there's definitely a question
of fact about what kind of water thisis, in light of
the fact that the decrees are ambiguous, at best, and
that is part of what should be decided at trial.

On the second issue regarding Rangen's
argument that it should be able to include what we call
the lower talus slope supply, essentially springs that
Rangen collects that come out below the Curren Tunnel
as part of its adjudicated water right. There'stwo
problems with this.

First of al, as TJ points out, if Rangen
was measuring their water in the manner that all other
water usersin Idaho are required to measure their
water, i.e., at the point of diversion, then they'd be
measuring at the Curren Tunnel, and they wouldn't have
this bootstrap argument that because they've been
allowed to measure at the lodge dam for all these
years, that somehow or other all of that water belongs
to them.
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Rangen's water rights.

Rangen is relying upon the partial decrees
that were entered into the SRBA and not objected to by
anyone. That's what Rangen is asking the Department to
rely upon, is what do the decrees say.

Andit'sonly by referenceto therule.

The only reason that that isin there isto understand
how it isthat groundwater is decreed versus how
surface water is decreed. That's Rangen's position.

The second point that | want to makeis
going to thisissue of IGWA's changein position. You
know, | understand lawyers pleading things in the
aternative, and | understand that you may have to
change legal arguments or take different positions at
different pointsin time.

But we're talking about something
fundamentally different than taking a varying position
on how a statute getsinterpreted. We'retalking a
180-degree turn on what they call "hydrogeologic
reality." Those are IGWA'swords. What's
hydrogeologic reality?

And they argued that hydrogeologic reality
to the Supreme Court was that Rangen's right was
surface water. And now they're asking the Department
to no, no, find that it's groundwater.
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1 Thereality hasn't changed. And that's why 1 carries great weight in determining where that right is
2 it'snot conscionable to allow them to make this sort 2 diverted.
3 of argument. They provided not only a brief to the 3 And I'm alittle concerned, Robyn, in the
4 ldaho Supreme Court saying that the Martin-Curren 4 argument that the Department ought to take the decree
5 Tunnel water was surface water, they provided an expert 5 and what it sayson itsface, and then a
6 affidavit saying that it was surface water. 6 counterargument that all of the other springs that are
7 They didn't object in the SRBA to how 7 not identified are sources that Rangen is also entitled
8 Rangen'sright was decreed, and yet now want to comein 8 under the decree to divert.
9 and say, no, the decrees ought to say groundwater. 9 | think there are factual issues mixed in
10 Rangen'srights are surface water, and they're entitled 10 withwhat we're talking about. And so I'm not sure
11 todivert and use all of the spring water that comes 11 that I'm ready to rule one way or another, and it's
12 onto their property. And that's what we're asking the 12 probably an evidentiary matter that needsto comein
13 Department to find as a matter of law. 13 and be heard at the hearing.
14 Thank you. 14 But | guess | want to set a benchmark right
15 THE HEARING OFFICER: Okay. Any further reply |15 now that at least in looking -- if | determine that
16 here, TJ? 16 thisisasurface water right, then | think all of
17 MR. BUDGE: Just red briefly. 17 those other standards may also apply to theright,
18 | don't believe that's what the affidavit 18 including the specificity of the source and what's
19 saysthat was attached to the brief years ago. And 19 named.
20 while hydrogeologic reality hasn't changed, our 20 And if the other springs are not
21 understanding of it certainly has. So until this case, 21 identified, it seemsto me that that may be some
22 wedidn't know how deep the tunnel was. Wedidn't know |22 impediment to the delivery call. But | guess my take
23 how far under the land surface it was. There'sbeen a 23 isthat on that particular issue a determination on
24 ot of changesin the law. 24 summary judgment is not warranted and that there are
25 And that's why it's not unconscionable for 25 factua issuesthat may come in on that particular
Page 43 Page 45
1 usto take the changesin the law, our changesin 1 issue, or factual mattersthat may be presented with
2 what's really going on, you know, our increased 2 respect to that factua issue.
3 understanding and say based on what we know now, we | 3 Okay. So | haven't given you clear
4 think thisiswhat qualifies as awell. 4 direction, but | want to look at what we have.
5 That's all. 5 Okay. Last, and | think thisisthe City
6 THE HEARING OFFICER: Okay. Sarah, | didn't 6 of Pocatello's motion for, and | think thisisfor
7 giveyou achancelast time. 7 declaratory determination or a declaratory order.
8 Do you have anything else? 8 And, Sarah, | think you would lead here.
9 MS. KLAHN: No, your Honor. Thank you. 9 MS. KLAHN: That'sright. And thank you.
10 THE HEARING OFFICER: Okay. Thanks. 10 THE HEARING OFFICER: Okay.
11 All right. Let mejust talk about thisa 11 MS. KLAHN: Let mejust say afew preliminary
12 little bit. And my inclination isto determine that 12 words about kind of the nature of the relief we're
13 the sourceis surface water, but | guess I'm not there 13 seeking. You know, we've been involved in these
14 yet. | want to go back. | want to read the briefs. | 14 delivery call cases, Pocatello has, for eight years
15 want to look at the case law and look at some of the 15 now. And like everyone else who's been involved in
16 other quoted reference material. 16 these casesfor that long, we've learned along the way
17 But | guess I'm inclined to determine that 17 what the legal issues are that the courts and the
18 it's surface water, given the past interpretations and 18 Department understand to be the framework of these
19 what the decree says. 19 conjunctive management delivery calls.
20 So now on the second issue, | guess | have 20 Andthe A & B case presented for the first
21 somereal concernsif the water right is characterized 21 timethisissue of what obligation the senior hasto
22 assurface water, my experience has been practically 22 interconnect -- essentially to create a reasonable
23 that surface water sources are specifically identified 23 means of diversion of its water supply in, the way the
24 and that the location of those surface water sources is 24 Supreme Court putsit, in advance of seeking
25 alocational tool, but the specific name of the source 25 curtailment of juniors.
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1 And we're faced with sort of this dilemma. 1 slope supply istechnically part of their adjudicated
2 Andideadly, Mr. Director, we would have waited fora | 2 water right. Two-thirds of the water they've been
3 judgment on the source issue prior to filing this, 3 using they only put through the large raceways and the
4 because we realize there's some inconsistency between | 4 CTR raceways.
5 arguing on the one hand that the lower talus slope's 5 The water supply appears to be situated
6 water supply is not part of Rangen's adjudicated water 6 elevationally so that it can be actually run by gravity
7 right, and on the other hand arguing that they have an 7 tothe small raceways. And the small raceways, your
8 obligation to interconnect that in order to be 8 Honor, are the location that Rangen's witnesses have
9 efficient. 9 repeatedly identified as being among the most
10 But given the timing and the compressed 10 critically water-short.
11 nature of the proceedings, we thought an order as a 11 So they have the makings of away to make
12 matter of law, not as a matter of fact, but as a matter 12 their water delivery system more efficient, to use more
13 of law about what the senior's obligation is, Rangenin |13 of their water through their facility, and instead of
14 thiscase, to show that it's taken stepsto 14 requiring juniorsto curtail 1700 cfs of pumping so
15 interconnect its water supplies or that it's not 15 that they can get an additional amount of water at the
16 technically or financialy feasible to do so. 16 Curren Tunnel.
17 So that's the backdrop for this. And we're 17 We're seeking aruling today that in light
18 not seeking aruling today -- just to make sure we're 18 of thefact that it's undisputed that two-thirds of the
19 clear here. We're not seeking aruling that Rangen has |19 water is not made available to what Rangen describes as
20 tointerconnect. We're not seeking aruling that their 20 the most critically water-short structure on the
21 means of diversion isper seinefficient. Obvioudly, 21 facility, that Rangen has alegal obligation to show
22 that'swhat we assert, and that's what our evidence 22 that it has taken reasonable steps to interconnect.
23 will demonstrate. But we're looking more at the first 23 Our legal basisfor thatisthe A & B
24 step of that, which is what does Rangen have an 24 decision, which affirms the Director's discretion to
25 obligation to show in relation to its means of 25 make this sort of determination based on the
Page 47 Page 49
1 diversion. 1 conjunctive management rules, and it's also Schodde,
2 So that's my sort of preliminary -- | guess 2 which states that the senior cannot demand the entire
3 the preliminary thinking about what was behind this 3 flow of the stream, in this case the entire aquifer, in
4 motion. Andthe motion itself isvery simple. Itis 4 order to make its means of diversion work.
5 undisputed that Rangen uses approximately -- well, it 5 The fact of the matter isif Rangen hooked
6 depends on the season of year because their water 6 up itssmall raceways to the two-thirds of the water
7 supply is seasonal, just like the other spring users. 7 that's currently not available to them, whatever
8 The hydrograph peaksin the fall and winter and goes 8 shortage they're claiming would decrease. Now, it's
9 down in the summer, but that their use of the water is 9 truethey would not obtain their full decreed amount,
10 limited to basically splitting up the two water sources |10 but that's a separate issue.
11 that they do put through their raceways. 11 And as we stated in our brief, we expect to
12 So the Curren Tunnel water is used 12 put on evidence that demonstrates they've never
13 throughout the facility. It comesin at the top of the 13 received, never used, and do not require their full
14 facility. It is made available to the greenhouse and 14 decreed amount. Thefirst step, however, isfor the
15 hatch house, which are the small fish or research 15 senior to be able to show that his means of diversion
16 facility areas, and it's also made available to the 16 isreasonable, and in this case that requires
17 small raceways. 17 interconnection.
18 And after use in those facilities, it can 18 If you have any questions, I'm happy to
19 berouted down through the large racewaystothe CTR |19 answer them.
20 raceways. And thisisconsistent with what we 20 THE HEARING OFFICER: Okay. Thanks, Sarah.
21 understand the operation of other hatcheriestobeand |21 Justin.
22 what the experts have stated is consistent. 22 MR. MAY: Do we want to have -- | don't know
23 What's not consistent is that two-thirds of 23 whether IGWA has something to add to it or not.
24 their water supply that they've been using -- again, 24 THE HEARING OFFICER: Sure.
25 leaving aside the question of whether that lower talus | 25 MR. BUDGE: Just a couple things.
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1 THE HEARING OFFICER: Thanks. 1 And from our standpoint -- and | think it's
2 MR. BUDGE: I'll bereal quick. But | think 2 pretty clear from the A & B decision -- that A & B is
3 it'salso important to recognize why the law requires 3 unique. TheA & B systemisuniquein Idaho. There
4 people to maximize use of what they've got and use 4 will likely not be another case that would come up that
5 water efficiently. 5 would have similar issuesto A & B in terms of
6 And maybe it's worth remembering the 6 interconnection.
7 contrast between surface water administration and 7 The basisfor the A & B decision itself was
8 conjunctive administration. 8 that the decreein that case and the licensein that
9 In surface water you shut off the junior 9 case was put together in the way that it was so that
10 and most or al of the water getsto the senior. It's 10 A & B would have the flexibility to move water around
11 arelatively efficient way to administer water. 11 within its system.
12 But in the conjunctive management context, 12 There were, | believe, 177 different wells
13 when you go to the step of curtailment, you curtail a 13 servicing abroad range of usersin abroad area. And
14 whole bunch of water that just doesn't get to the 14 the decreeitself and the license was put together in a
15 senior. It'savery inefficient and wasteful way to 15 way sothat A & B would have the flexibility to move
16 administer water. 16 the water around and service all of those users.
17 And so that, | think, iswhy the 17 Andif youlook at the A & B --
18 conjunctive management rulestell the senior, "You need |18 particularly the early decision, | believeitisin the
19 to make the best use of what you've got beforeyou look |19 actual Hearing Officer's decision, they talk about
20 to shut off awhole bunch of juniors,” and why the 20 requiring A & B to maximize the use of that flexibility
21 Supreme Courtin A & B and elsewhere have reaffirmed |21 to interconnect.
22 that, you know, before you're going to take the drastic 22 And so it's aunique case that simply
23 measure of shutting down tens of thousands of acres, or |23 doesn't have any application, outside of A & B frankly,
24 whatever the case may be, to get atiny traction of 24 interms of being a separate obligation before you can
25 that amount to you, you need to do the best with what 25 evenfileacall of proving that your entire systemis
Page 51 Page 53
1 you got and make sure you can't meet your water needs | 1 interconnected, as much asit can be.
2 by interconnecting or whatever. 2 Frankly, you know, the way that it's
3 | agree with Sarah that we'll put on 3 attempted to be used here would be used in any
4 evidence that Rangen could and should interconnect. 4 particular case. And therejust isno requirementin
5 But for the purposes of their motion, I think the law 5 Idaho law that you show that the entire system that
6 isquite settled that, yes, they've got to take 6 Yyou've got isinterconnected in some fashion prior to
7 whatever reasonable measures the Director determines 7 making acall, at least as athreshold.
8 before they look to shut off junior rights. 8 With regard to the reasonableness of the
9 That'sal | have to say in that regard. 9 diversion and if in fact there would be some reason for
10 THE HEARING OFFICER: Okay. Thanks. 10 Rangen to interconnect the system in order to make
11 Justin. 11 their diversion reasonable, Pocatello, or for that
12 MR. MAY: Thank you, Mr. Director. 12 matter IGWA, or other partiesin the case, are free to
13 As | understand Pocatello's motion, it is 13 argue asadefense. And as has been pointed out, the
14 not just that the Director can consider reasonable 14 Director can consider, when looking at defenses to
15 means of diversion. Pocatello'smotionisstyledasan |15 Rangen'scall, can consider whether or not Rangen's
16 order that thereis a precondition of some kind upon 16 diversion isreasonable.
17 Rangen's ability to make acall. 17 But that's not the same thing as a
18 Now, it's styled or described based upon 18 reguirement to interconnect. In other words, Rangen's
19 the conjunctive management rules reference to 19 diversion system in this case could be, and in fact is,
20 reasonablediversion. Butitisin fact an attempt to 20 completely reasonable without any further
21 put in apreconditioned and an additional step to the 21 interconnection. Rangen's system is interconnected.
22 call beyond just showing material injury that Fritz 22 What we're talking about in thiscaseis
23 talked about earlier, but an additional step of first 23 taking water that flows into the system lower and
24 showing interconnection. And the basisfor that is 24 pumping it up higher so that it can go to different
25 A & B. 25 portions of the facility.
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1 All of the water, as Ms. Klahn mentions, 1 thewater has been used as much asit can, however it

2 that is collected higher up in the system does go 2 goesthrough thefacility. If you wereto take water

3 through and servicesthe large and the CTR raceways. 3 that had not been yet used in the large raceways and

4 What we're really getting at here -- and if 4 run it first through the greenhouse or the small

5 you look at page 6 of the reply brief, Pocatello has a 5 raceways and then put it into the large raceways, it

6 statement in there where they indicate that we missed 6 depleteswhat you can do with it in the large raceways.

7 thepoint. And their purposeisto ensure that the 7 And so it'sactually counterproductive to do what

8 senior isbeneficialy using the water it has, that it 8 Pocatello is suggesting.

9 nheeds more water, and that it is not wasting water. 9 The amount of water that's available, based
10 And | would essentially agree that that's 10 upon the configuration right now, in the small raceways
11 wherethey'retrying to get to. Okay? And they 11 and the greenhouse is proportional to the amount of
12 certainly have the ability, as we've mentioned many 12 water that's used in the facility, kind of in the same
13 times, to raise those as defenses with the appropriate 13 way that they need the water in those particular areas.
14 burden of proof. 14 You raise smaller fishin the small
15 But with regard to this specific issue of 15 raceways. You raise bigger fishin the large raceways,
16 interconnection, they've got to show some reason in 16 and on down. Thereisnot in Rangen's facility, and no
17 thiscase. Theredlity isthe way that Rangen's 17 one has suggested, a time when Rangen has more water
18 facility is constructed, they raise fish in four 18 than it can usein the large raceways and the CTRs when
19 different areas, essentially: They have agreenhouse 19 it needs extrawater in the small raceways beyond what
20 and ahatch house, they have small raceways, they have |20 it'sused for.
21 largeraceways, and they have CTR raceways. 21 And so Pocatello is going to have to show
22 And each of those areas of the facility is 22 some reason why it makes sense to actually pump in the
23 used to raisefish at different times for different 23 way that they are. And there's no basis for you asthe
24 things. They do research in different areas of the 24 Director to impose some kind of obligation upon Rangen
25 facility. They raisefish of different sizesthat then 25 before it can even makeits call to comein and kind of

Page 55 Page 57

1 get moved through the facility. 1 prove anegative asto why that's not appropriate.

2 And the requirements for water in the 2 Rangen beneficialy uses al the water that

3 different areas of the facility at a given time depend 3 entersthat facility. The way that it's configured

4 upon how much water's available in the facility asa 4 right now recognizes the amount of water that's

5 whole and what different life cycles of fish you've got 5 necessary, given the overall flow and the life cycle of

6 going on in thefacility at any particular point. 6 thefish at any given point. And there'sfrankly no

7 And what Pocatello has not done at all in 7 reason to do the type of system that Pocatello is

8 thiscaseisshown that it would be useful at all for 8 suggesting.

9 Rangen to take water that's being used in the large 9 I'd like to make one kind of final point
10 raceways and the CTRs and moveit up higher in the 10 here, that Pocatello has suggested that the -- tried to
11 facility and useit in the small raceways. 11 emphasize that the place that Rangen is most short and
12 And frankly, as you'll see when this gets 12 thething that it's complaining about most is the small
13 totrial, and we've cited to the expert reportsin our 13 raceways. And that simply is not correct.
14 briefing, it would be counterproductive, because the 14 Rangen is short of water throughout the
15 water, wherever it enters the facility, whether it just 15 entirefacility. Itisshort of water in the small
16 startsout in the large raceways or it starts out in 16 raceways. Many of them are empty. It isshort of
17 the greenhouse or it starts out in the small raceways, 17 water in the large raceways. Many of them are empty.
18 isused multiple times. 18 Itisshort of water inthe CTRs. They have empty
19 There are multiple sets of small raceways. 19 racewaysthere.
20 There are multiple sets of large raceways. There are 20 And so to suggest that somehow any problem
21 multiple sets of CTR raceways. And eachtimeyourun |21 would be alleviated simply by putting water into the
22 water through one of those sets, it depletes the 22 small racewaysis simply incorrect.
23 oxygen. Itincreases the waste productsin the water. 23 Unless you have any other questions, that's
24 And so by the time the water |eaves the 24 al I've got.
25 facility, as Mr. Smith indicated in his expert report, 25 THE HEARING OFFICER: Okay. Thanks, Justin.
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1 Sarah, reply? 1 or raisethe ammonialevelsin the water. And aswe
2 MS. KLAHN: Thank you. 2 toldyouin our reply brief, we've been trying to get
3 I've got one, two, three -- I've got five 3 water-quality datato determine whether that could be
4 pointsto makein response to Justin. I'll start with 4 anissue, whether it could be an issue, from Rangen
5 hislast point, which is that Rangen asserts they're 5 since August of 2012, for almost eight months.
6 short of water throughout their facility. 6 We've asked in discovery. We've asked in
7 This was the same type of argument A & B 7 depositions. We've asked their expert. Nobody has any
8 made about the problem of interconnection of its well 8 concern -- nobody has any expressed concerns about
9 systems. Remember A & B'stheory wasthat they were | 9 oxygen deprivation from the water use in the large
10 entitled to .88 at each well, and their theory was if 10 raceways or the CTR raceways.
11 they had to interconnect from awater-long well to a 1 Now, Mr. Kinyon, who's not an expert, who's
12 water-short well that that would only lead to 12 alay witness, did testify that there are concerns with
13 additional shortages. And thisis the same issue. 13 oxygen levelsin the small raceways at certain times of
14 It'sjust stated -- Justin'sjust stating it slightly 14 theyear.
15 differently. 15 Well, okay. Fine. We don't have any data
16 Essentially Rangen says "Because we have 16 to support that. They don't routinely collect this
17 empty raceways' -- we'll leave aside for the moment 17 data.
18 their own decision to have empty raceways, based on 18 So thisisall argument. There's no facts
19 their own decision about how they want to raise their 19 behindit. And it doesn't riseto the level of showing
20 fish, that because of that, somehow or other 20 that the interconnection we're asserting is necessary
21 interconnection doesn't make sense. 21 before they can seek curtailment of juniors is somehow
22 Our motion or memo in support of our motion |22 infeasible.
23 laysout in the undisputed facts that Rangen has water 23 The third point is this idea that somehow
24 available from the lower talus slope supply that could |24 or other thisis our burden to show. And we
25 be made available to small raceways in the amounts 25 acknowledge that the A & B decision established that
Page 59 Page 61
1 of -- | think the number is between 9 and 12 cfs. It's 1 insofar asadetermination in adelivery call will
2 one of the paragraphsin the motion. At the small 2 modify temporarily or permanently, | think was the word
3 racewaysthe amount availableis between 1 and 12 cfs, | 3 of the Supreme Court, a decree, the juniors bear burden
4 | believe. And thetotal supply -- or sorry, the total 4 of showing by clear and convincing evidence that those
5 capacity of the small racewaysis about 10 cfs. 5 modifications should occur.
6 Plainly, if they made the water available 6 So for example, after we put on our
7 from the lower talus slope to the small raceways, they 7 evidence about Rangen's history of water use and their
8 would have afull supply for the small raceways. So it 8 failureto useall of their water, there may bea
9 simply isn't credibleto say, "Well, we're short 9 finding by the Director at that point that they don't
10 everywhere, but we can't possibly be required to take 10 require all of their water. And we understand we need
11 water we already have and that we're not fully using 11 to show that by clear and convincing evidence.
12 and put it through the small raceways." 12 However, the AFRD No. 2 caseisvery clear
13 And that leads me to my second point, which 13 that the reasonableness of adiversion is not part of a
14 isthe suggestion that somehow or other if they 14 decree. Sothisis not something that is part of
15 actually wereforced to put all of their first-use 15 temporary or permanent modification of adecree. This
16 water through the entire set of small, large, and CTR 16 isan administrative decision about how the senior
17 raceways, as every other hatchery in the Magic Valley |17 needsto operate in advance of seeking curtailment of
18 does, asfar aswe know, and as their own expert 18 juniors.
19 tedtified, heisunaware of any other hatchery that 19 And the last point is Justin suggested that
20 does not make available all of itsfirst-use water at 20 what we'rereally seeking here is another step in the
21 thetop of itsfacility. If they're making water 21 process, that somehow or other we want this finding to
22 available throughout the facility, they're going to be 22 create another -- | don't know, like a preliminary
23 able to grow more fish, period. 23 finding, a preliminary determination.
24 Now, there's this allegation that somehow 24 That is not what we're seeking. And | want
25 or other thisis going to deprive the water of oxygen 25 toreiteratethat. Thisisabout -- and that's why our
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1 arguments, | hope, in our briefs are very carefully 1 Y ou would maybe be able to raise more small
2 framed to say before seeking curtailment of juniors. 2 fish. For instance, you'd have the small raceways
3 We acknowledge if the seniors want to file 3 filled if you chose to do that and you'd raise small
4 adelivery call with the Director and they want to give 4 fish, and then you'd have nowhere to put them. You
5 them their decrees and assert that they're short, as a 5 couldn't move them lower in the facility because you've
6 threshold matter to start adelivery call case, that's 6 aready used all of the oxygen in the facility, and
7 probably enough to start the process to get a contested 7 you're left with a bunch of small fish that you have
8 casegoing. 8 nothing left to use. So this suggestion that somehow
9 What we're saying isthat in advance of 9 thewater isnot being fully utilized is simply not
10 curtailment of the juniors, which obviously isn't going |10 correct.
11 to happen anyway, unless the Director finds that 11 And -- well, that's all | have.
12 there€sinjury. Butin advance of that, the senior has 12 THE HEARING OFFICER: Okay. Thanks.
13 the obligation to show. 13 All right. Sarah, | want to look and read
14 We're arguing that at trial Rangen bears 14 the exact language of what the motion seeks. And it
15 thisburden. They'rethe senior. They're the one that 15 saysthat "Pocatello seeks a declaratory order that as
16 understands their system. And for them to suggest that |16 amatter of law Rangen hasalegal duty to show the
17 thejuniors haveto comein -- and particularly after 17 Director it has made reasonable efforts to maximize
18 the efforts we've gone through to obtain information 18 interconnection of its diversion conveyance system or
19 about their system, which have been incredibly 19 show that interconnection isfinancially or technically
20 expensive and difficult, that somehow or other we bear |20 infeasible before it can request curtailment of junior
21 the burden of coming in and showing that their system |21 water users."
22 isunreasonable. 22 And the subject of interconnection is
23 | don't think that that's consistent with 23 related to the reasonableness of the diversion. And
24 ldaho law, and it isn't even practical. We are 24 the A & B case and the reasonableness of the diversions
25 certainly prepared to show that based on the facts 25 by A & B wasredlly factualy driven. In other words,
Page 63 Page 65
1 we've been able to get out of them that their means of 1 it depended specifically on how the decree was issued,
2 diversion are extremely unreasonable. 2 the genera way inwhich it wasissued, all of the
3 But at the end of the day, thismotion is 3 points of diversion being a part of that decree and
4 about asking the Department to find that establishing 4 included as awhole.
5 that their means of diversion are reasonable, 5 It wasn't split up in different systems.
6 essentialy that they've interconnected in this case, 6 And soit aso had to do with the way in which A & B
7 orthat it'stechnically or financially infeasible to 7 was operating and all of those factual matters.
8 do so, that'stheir burden. And that's what we're 8 And | think this particular issue depends
9 seeking here. 9 onfactsthat will be presented at the hearing
10 If you have any questions, Mr. Director, 10 regarding the reasonableness of the diversion. And the
11 I'm happy to answer them. 11 issue of interconnection can be raised, but I'm not
12 THE HEARING OFFICER: Thanks, Sarah. 12 prepared to issue an order declaring that thereisthis
13 TJ. 13 obligation on the part of Rangen at this particular
14 MR. BUDGE: | have nothing further. Thank you. |14 time. AndI'll issue an order so finding.
15 THE HEARING OFFICER: Okay. Justin, any 15 Okay. Other matters we need to talk about
16 response? 16 today?
17 MR. MAY: | just want to makeit clear that 17 TJ.
18 Rangen'spositionisthat it isfully utilizing water. 18 MR. BUDGE: We had just a couple procedura
19 Wherever it comesin, itisfully utilizing it. And 19 matters, and we're hoping to kind of expedite the
20 theraceways are used for different things during 20 hearing and make things move smoother.
21 different life cycles of the fish. 21 THE HEARING OFFICER: Okay.
22 And so the suggestion that something would 22 MR. BUDGE: One of them would just be having
23 bealeviated simply by putting water in the small 23 exhibits premarked. And we thought that we could
24 racewaysif you don't also have an overall increase of 24 assign numbers by thousands. We left our notes. But
25 water in the facility issimply false. 25 we were thinking the 1,000s could be --
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1 Wasit Rangen? 1 occur, because, you know, it's likely that we'll want
2 MS. McHUGH: Yeah. 2 to call Department witnesses.
3 MR. BUDGE: -- and 2000s IGWA or -- in any case, 3 THE HEARING OFFICER: Okay. Wédll, let'sfinish
4 each party would have a set of athousand numbers, and 4 thediscussion about the first issue if we can.
5 they could premark their exhibits so at the hearing 5 So do the parties expect or want the
6 we're not spending time marking exhibits. 6 Department or the Director to issue an order requiring
7 | don't know if you guys have an aversion 7 that exchange, or can it be accomplished informally?
8 to-- 8 It seemsto me based on the discussion that everybody's
9 MR. HAEMMERLE: A wiseidea, Director. Wethink | 9 agreed that informally exchange will occur. And you'll
10 we can come up with some kind of agreement to mark 10 agree on ascheme for marking and numbering the
11 exhibits. 11 exhibits.
12 MR. BUDGE: Okay. 12 MR. HAEMMERLE: We can do that informally.
13 THE HEARING OFFICER: I'm amenable to any of 13 MS. MCHUGH: Yes.
14 those suggestions. 14 THE HEARING OFFICER: Okay. All right. And I'm
15 MS. KLAHN: Can | raise arelated matter while 15 happy, if you come up with a numbering scheme or some
16 we'retalking about exhibits? 16 sort of order of the way in which you number those
17 The scheduling order describes an exchange 17 exhibits, I'm fine with it.
18 of exhibit lists and witness lists, but it doesn't ever 18 I've typically in the past identified, you
19 designate when copies of exhibits have to be exchanged. 19 know, petitioner's and objector's or protestant's or
20 And that would also seem to be a hearing efficiency 20 whatever, but we have enough parties here that maybe
21 that we could do where we could agree on a date. 21 some series of numbers, asyou suggest, TJ, might be
22 It doesn't have to be April 15th, but maybe 22 best.
23 aweek before the hearing, to send either CDs or paper 23 Okay. Now on to your issue of Department
24 copies of exhibits that we've got on our exhibit lists 24 witnesses. | guess| hadn't thought much about it, but
25 sothat each party has copies aready. And that would 25 they certainly are available to be called.
Page 67 Page 69
1 also save some logistical mess at the hearing. 1 And | guess maybe I'd ask you, Garrick, how
2 MR. HAEMMERLE: That makes sense, Director,to | 2 you think those witnesses ought to be presented.
3 havethem, | think, aweek before. 3 Do we want them presented at the outset and
4 MR. MAY: Andjusttoraiseit, | would think 4 be made available, or should the parties then identify
5 around at that time -- and we can talk about this 5 those Department witnesses that they'd like to examine?
6 later -- we probably ought to have a meeting to see 6 Andif that's the case, do we want to have a general
7 what we can al stipulate to in terms of exhibitsto 7 presentation through examination by counsel, at least
8 try and makeit go alittle more smoothly. | don't 8 presenting that evidence, rather than it coming inina
9 know if you guys have any thoughts on that. 9 narrativeform? | guess| just ask the question, and
10 MS. McHUGH: That'san idea 10 maybe of everybody.
1 MS. KLAHN: I'msorry. | didn't hear Travis. 11 But, Garrick, | want to engage you herein
12 What did you say? 12 thediscussion.
13 MR. MAY: ThisisJustin, Sarah. 13 MR. BAXTER: | think the way we have framed
14 | was just saying that along with that 14 Department participation up until this point has been
15 exchange it might make sense for usto sit down or talk 15 responding to arguments raised by the parties. So |
16 on the phone about the possibility of stipulating to 16 don't know if having the Department staff come up first
17 some of those exhibits as well. 17 would make sense.
18 MS. KLAHN: | agree. 18 MS. McHUGH: And | guess, to weigh in on that, |
19 THE HEARING OFFICER: Andthe stipulationisof |19 would agree with that and would suggest that it makes
20 great valueto me and to al of usin the efficiency of 20 sensefor the parties to identify what Department
21 presentation. 21 witnesses they would call in their own case.
22 MR. HAEMMERLE: Director, another issue| think |22 And then if the Department feels like it
23 we wanted to talk about was calling of Department 23 may want to examine themin -- to put in evidencein
24 witnesses. | don't know if you have any kind of 24 therecord or information on the staff memo or
25 expectation how that might occur, how that should 25 something in response to the parties, | guess we'd have

208- 345- 9611

M & M COURT REPORTI NG SERVI CE,

I NC. 800- 234- 9611



Page 19 (Pages 70-73)

Hearing on Mdtions for Summary Judgrment 4/3/2013

Page 70 Page 72
1 tofigure out how that happens, but... 1 Hearing Officer wantsto talk about other issues.
2 MS. BRODY: But | guess-- I'm sorry. 2 S0..
3 MR. HAEMMERLE: Director, clearly the 3 MS. McHUGH: And that, | think, would be my
4 Department, through their staff memo, has weighed in on 4 expectation at the end. Okay.
5 many issues that you're going to have to decide with 5 THE HEARING OFFICER: Okay.
6 respect to running of the model, water-measurement 6 MS. McHUGH: One other, while were talking
7 issues, and thelike. Nearly every issue that's been 7 procedurally, isthe protective order. We havea
8 identifiable, the Department has weighed in on. 8 protective order in this case. | have no answer on how
9 So you know, we think it'sfair to identify 9 we want to handle the hearing and exhibits and
10 witnesses and work with Garrick to do that. But, you 10 examination and testimony that may be subject to the
11 know, we think we should be free to call any of the 11 protective order. | don't know. I've never had an
12 Department witnesses we think we need to in our 12 experience with that, especially in a public agency.
13 case-in-chief, or otherwise in rebuttal. 13 So | think it probably can't be resolved
14 THE HEARING OFFICER: And | agree, you should be |14 talking about it today, but | think we need to talk
15 ableto call the Department witnesses. That's not in 15 about how that works. Right now all the depositions of
16 dispute. | think what we're talking about is how those 16 Rangen's employees have been designated as
17 witnesses are called and how they're examined. 17 confidential.
18 And | guess what I'm hearing in the 18 If we were to use those depositions for
19 discussion, unless you want to suggest a different way 19 some reason at the hearing, we'd need to figure that
20 of examining the Department witnesses, Fritz, is that 20 out. And then several exhibits are confidential. Sol
21 inthe presentation -- or, IGWA, in the presentation of 21 think we need to come up with away to handle that.
22 your evidence that you indicate that you want to call 22 It'sjust food for thought. | don't know
23 those witnesses, and I'm assuming based on the 23 that we have an answer today how to go. But we do need
24 discussion that they would then be called as your 24 to think about how that works.
25 witness. 25 MS. BRODY: Yeah. And it does get interesting
Page 71 Page 73
1 MS. McHUGH: Yes. 1 because even what you might think is a simple issue,
2 THE HEARING OFFICER: And probably -- | don't 2 for example, like a diagram of Rangen's facility,
3 know whether you'd want to consider them an adversarial 3 becauseit's afood source there are all kinds of
4 witness. 4 security bioterrorism kind of stuff.
5 MS. McHUGH: | wouldn't. 5 And so understanding that al this stuff
6 THE HEARING OFFICER: But | assume that it 6 gets put on the web, you know, becomes concerning to
7 wouldn't take that route and examine them regarding the 7 Rangen for sure.
8 staff memorandum that they prepared. That's what I'm 8 MS. KLAHN: Wéll, | think there's some -- you
9 hearing from the discussion. 9 know, for example, the diagram you're talking about is
10 MR. HAEMMERLE: Yeah, Director. | think it 10 availablein about ten different formatsin the water
11 would befair for us to perhaps with two weeks' notice 11 rights backfile. So there are things that have been
12 give the Department notice of who we intend to call as 12 marked confidential in this case which are arguably
13 witnesses so they have ampletimeto, | think, 13 excessive, but it's not necessary to unring that bell
14 coordinate their schedules. And | think, if you allow 14 right now.
15 us, we can work with Garrick to accomplish that. 15 In my experience, the way these things
16 THE HEARING OFFICER: Okay. Isthat reasonable? |16 work -- and thisis certainly something -- | agree with
17 MR. BAXTER: My only additional comment isto 17 Candice. We've got to think about it. Butin my
18 makeit clear to the parties -- and I've seen you do 18 experiencein other cases, if you are under a
19 thisin previous hearings, where you identify an issue 19 confidentiality order, then the record gets sealed, and
20 that you specifically want staff to comein and testify 20 it'ssealed al the way up. Sealed to the District
21 astoaparticular issue or to provide further 21 Court. Sealed to the Supreme Coulrt.
22 information, if you haven't felt the parties have 22 And, you know, it raises all kinds of
23 addressed all the issues that you were concerned about. 23 issuesfor Rangen, who's asserting this
24 So | just think make the parties aware that 24 confidentiaity, asfar as how the Supreme Court can
25 that has happened in the past and that sometimes the 25 evenrule on this stuff, since | think it is understood

208- 345- 9611

M & M COURT REPORTI NG SERVI CE,

I NC. 800- 234- 9611



Page 20 (Pages 74-77)

Hearing on Mdtions for Summary Judgrment 4/3/2013

Page 74 Page 76
1 that their rulings are going to be public. 1 way to shareit. Well figure that out.
2 But | mean | think that's probably what we 2 MS. McHUGH: Okay. And M&M isfamiliar with how
3 end up having to do. But | think the Department has to 3 todo that, and so we can just get an idea of what
4 examineits own statutory authorities as far as being a 4 we've donein the past, and seeif that works for
5 public agency and taking tax dollars to conduct a 5 everybody.
6 hearing that essentially hasto be, you know, like a 6 THE HEARING OFFICER: WEeIl commit to follow the
7 terrorism hearing or something like that. But 7 samekinds of arrangements that have been employed in
8 that's-- you know, as | say that's my experience. You 8 thepast.
9 just seal the whole record and you send it up, so... 9 MR. HAEMMERLE: Director, | do suggest that you
10 MS. McHUGH: Anyway, we can follow up as 10 provide some person with some technical know-how beyond
11 parties. We don't need an order from the Director on 11 my own. So everyone seems to be very savvy with
12 that. But | think it'sjust something we need to work 12 computer devices, exhibits, so provide somebody we can
13 out sooner than later so we have an idea, and then can 13 talk to on how to do that and who we should coordinate
14 maybetalk to the Department about what they cando or |14 with.
15 not do. 15 THE HEARING OFFICER: On how to do what?
16 The other thing before that | think should 16 MR. HAEMMERLE: Perhaps electronic exhibits,
17 be on the record, because I'd like the Department to 17 those kinds of things.
18 weighinisthe court reporter. We had talked at some 18 MS. McHUGH: That's a good question.
19 point about having a court reporter and the parties 19 MR. BROMLEY: Inthe other call proceedings,
20 splitting the fee and the daily fee and whatever. 20 we've had the monitor, you know, the video monitor
21 In the past the Department has like aflat 21 available to put things on the screens, and that's
22 rateit throwsin on what it would cost to have a 22 worked fine.
23 clerk, I think, there. And | just wanted to confirm 23 If you can premark exhibits, then we have
24 that that could still be the same arrangement or if 24 CDs. That'sworked out well in the past. And then the
25 there's any concern about that. So then everybody kind | 25 conference rooms are all wired for shooting stuff up on
Page 75 Page 77
1 of - 1 screens.
2 MR. HAEMMERLE: We've grown so comfortable 2 MR. HAEMMERLE: | like paper myself, Director.
3 having Jeff here. We'd miss him if he wasn't. 3 But | know there's lawyers that like electronic. So
4 MS. McHUGH: | know. He's part of the family. 4 maybe we can work with Chris or somebody who can set us
5 MR. BROMLEY: | canweighin on that, sincel've 5 up prior to the hearing.
6 been part of all these delivery call hearings the 6 THE HEARING OFFICER: We have staff here if we
7 Department has had. 7 know what the needs are.
8 Y eah, in the Clear Springs/Blue Lakes 8 MR. HAEMMERLE: Okay.
9 delivery call, werecorded it and paid for somebody to 9 MR. BROMLEY: Yeah, youjust need to identify
10 recordit. And thetranscript turned out to be a 10 what it isyou want to do. But all the conference
11 complete disaster because it was transcribed after the 11 rooms have projectors, and we've done that in the other
12 fact. 12 call proceedings. Some exhibits just don't lend
13 Andthenin A & B and in the Surface Water 13 themselvesto asmall 8 /2 by 11. Y ou need to make
14 Coalition we had Jeff and M&M come in and transcribe 14 thembigger. And sometimesit's easier to haveit up
15 it, and that worked very well. And what the Department 15 on the screen.
16 historically paid was the costs, which we're 16 MS. McHUGH: Okay.
17 statutorily required to do, isto have somebody run the 17 MR. BUDGE: Director, | know we're short on
18 recorder. And to do it differently I think would be 18 time, but one other idea we had yesterday was more of a
19 unwise. 19 logistical. There'salot of witnesses from different
20 MR. HAEMMERLE: | would say that giventhe costs |20 states. And rather than try to have them all kind of
21 that areinvolved in this case, the cost of having the 21 all on call during the whole two weeks, one idea we had
22 court reporter and you, Director, having a good record 22 isthe case can kind of be broken up by subject.
23 isminimal. So | think we can agreeto that. 23 One being how Rangen uses water, diverts
24 MS. McHUGH: Okay. 24 water, measures water, what's going on on the ground
25 MR. HAEMMERLE: WEell haveto figureout some |25 there; and then the other relates more to the model and
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1 some of the technical stuff. 1 different timesif they had two different subject areas
2 So one ideawe had -- and we haven't talked 2 inwhich they were presenting evidence and opinions on.
3 tothese folks about it -- is maybe dedicating the 3 And | think that makes sense as far as the presentation
4 first week to al the Rangen stuff, and then all their 4 part goes.
5 witnesses can come and ours that deal with that can 5 MR. HAEMMERLE: Reasonable mindswill prevail.
6 come and plan on the first week. 6 MS. McHUGH: Yeah. So | think that isall of
7 And then the second week the technical 7 our procedural stuff that we wanted to talk about.
8 engineers and stuff could plan on that being their week | 8 THE HEARING OFFICER: Okay. Anything else?
9 sowe're not trying to have everybody availablefor the | 9 Okay. Thanksto everybody.
10 entire two weeks. 10 (Hearing concluded at 10:46 am.)
1 And | don't know what thoughts you have 1 -000-
12 about that, Fritz. 12
13 MR. HAEMMERLE: Y eah, you know, TJ, | think |13
14 that's asound approach. You know, | think weneedto |14
15 coordinate with witnesses so, you know, we have some |15
16 ideawithin a couple dayswhao's going to be called so 16
17 it helps, | think, both of our preparation. So | think 17
18 certainly -- | can't conceptualize exactly how that 18
19 might work, but | think we can work withyou onthat |19
20 issue definitely. 20
21 MS. McHUGH: Isthere any objection from the 21
22 Department from that standpoint, | guess? One of the |22
23 reasonswe're bringing it up before you, or preference. |23
24 THE HEARING OFFICER: No. I think if the 24
25 parties can agree on an order of presentation -- and | 25
Page 79 Page 81
1 assumethe parties will keep in mind in agreeing on 1 REPORTER'S CERTIFICATE
2 some arrangement that at least the way in which the 2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 evidence comesin will have some logical progressionso | 3 Reporter, certify:
4 it's not so scattered that the Hearing Officer and 4 That the foregoing proceedings were taken before
5 othersand Jeff can't make sense of it. 5 me at the time and place therein set forth, at which
6 MR. BROMLEY: Cindy Yenter isthe only 6 time the witness was put under oath by me.
7 Department witness that needs to travel. And | did 7 That the testimony and all objections made were
8 touch base with Cindy last week -- or she may have 8 recorded stenographically by me and transcribed by me
9 actually asked mefirst. But she does have some times 9 or under my direction.
10 that are better than others. So to the extent you can 10 That the foregoing is atrue and correct record
11 coordinate Cindy specifically, that would be helpful. 11 of all testimony given, to the best of my ability.
12 MS. McHUGH: | think -- 12 | further certify that | am not arelative or
13 MS. KLAHN: Chris, we can take -- | mean we've 13 employee of any attorney or party, nor am | financially
14 donethisbefore. We can take Department withessesout |14 interested in the action.
15 of order. You know, we may have a preferred lineup, 15 IN WITNESS WHEREOF, | set my hand and seal this
16 but if Cindy or -- you know, as| recall last time | 16 9th day of April, 2013.
17 think we took Sean and Rick Raymondi out of order in 17
18 A & B or something likethat. There are -- we're 18
19 certainly willing to accommodate the Department 19
20 witnesses' schedules. 20
21 MR. BROMLEY: Thanks. 21 JEFF LaMAR, CSR NO. 640
22 THE HEARING OFFICER: Okay. 22 Notary Public
23 MS. McHUGH: And just to comment on thelogical |23 Eagle, Idaho 83616
24 presentation of the evidence, | think that it may be 24 My commission expires December 30, 2017
25 necessary that some witnesses would be called at two 25
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