IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A72-04000A
Date Received: 12,/05,/1989
Receipt No: M005306
Received By: Sce

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: MIKE THOMAS 208-879-4480
Address: SLEEPING DEER RANCH
P.O. BOX 327

CHALLIS, ID 83226
2. Date of Priority: JUL 10, 1956
3. Source: TWIN CREEKS LAKES Trib. to: BEAR CREEK

4., Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
14N 17E 5 SE SW CUSTER

5. Description of diverting works:
HEADGATE/DITCH

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
IRRIGATION 07/15 09/15 10.000
IRRIGATION STORAGE 01,01 12/31 23.34
IRRIGATION FROM STORAGE 07/15 09/15 23.34
7. Total Quantity Appropriated is:
10.000 C.F.S. (and/or) 23.34 A.F.A.
8. Total consumptive use is 146.0 Acre Feet Per Annum.

9. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
14N 18E 5 NE NW IRR 8.0
A72-04000Aa Page 1 Date: 12/05/89
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10.

11.
12.
13,

14,

15.

Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
14N 18E 5 NW NwW IRR 1.5
SW NW IRR 19.0
SE NW IRR 30.0
Section Acres 58.5
Total Acres 58.5
Place of use in counties: CUSTER
Do you own the property listed above as place of use? YES
Other Water Rights Used:
A72-04215A, A72-02081D
Remarks:
THIS CLAIM IS FOR 2/3 OF 72-04000.
Basis of Claim: STATUTORY CLAIM
A72-04000A Page 2 Date: 12,/05/89
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication."” (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): W Date: | -5 -&9

Date:

State of Idaho )

County of (/\u;ﬁ:\/ ; 58

Subscribed and sworn (or affirmed) before me this E;:// day

of Diesudo 19 89 Sz Qg U C

Notary Public —

Seal o
Residing at fza¢vv %%:Ekld
My Commission Expires.l/);y,. 7 /’??5/
L] } .(
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Robertson, Jean

From: Merritt, Allen

Sent: Thursday, August 17, 2000 2:02 PM

To: ‘ccrgo@cyberhighway.net'

Cc: Young, Norm; Luke, Tim; Bob Foster (E-mail); Stanton, Jim; Robertson, Jean;
‘mlarkin@idfg.state.id.us'; Merritt, Allen

Subject: Challis Creek

Dear Mr. Challis:

As we discussed in our phone conversation today, our office has received calis from waterusers on Challis Creek
expressing concern about a recent letter which you circulated informing users of the potential for cutting 1879 rights on the
basis of a futile call. Although | had not seen your letter, | told one inquiring party that in some circumstances delivery of
water may be a futile cali and delivery of water could be affected. As | understand, a futile call is when delivery of water

cannot be made down a stream to a senior user so a junior water user upstream is allowed to continue diversion
upstream.

During our phone conversation | understand that you had understood that in situations where a senior user was only being
delivered a small portion of their right and due to significant delivery loss in ditches there may be questionable beneficial
use so this situation would qualify as a futile call. Aithough in some situations this may be a futile call, this situation is more

difficuit to judge and | would caution against determining it to be futile without first involving the department and the right
hoider.

As | understand from our conversation you have cut all 1879 rights by 50% who are calling for water. You are only able to
deliver this water since some of the users higher on the creek have shut off to cut hay. | understand that you invision that
after haying is over these 1879 right holders will again call for water. This may result in the 1879 users on the lower end of
Challis Creek not being able to get their water resulting in the available water being only delivered to the users higher on
the creek. | understand this has been the custom in the past. It is important to document all actions involving futile calls,
drying up of reaches etc.; as both watermaster and wateruser you can appreciate your actions are being watched by many
interests. Prior to taking action as a futile call, please contact either Tim Luke or myself to discuss the specific situation.

One very important issue that you and the waterusers need to consider is the potential of inadvertently "taking" an
endangered species by drying up reaches of Challis Creek.

To underscore this probiem | have attached a recent letter from the National Marine Fisheries Service(NMFS) to Governor
Kempthorne. If you read the letter you can see on page two that NMFS is considering "injunctive relief and/or penalties".
As we discussed, on other streams in the Stanley Basin, "takings" may have occurred this year due to stream reaches
being dried up by waterusers. As for Chaliis Creek I'm not sure if anadromous fish or bull trout are present but before
taking any action this determination should be made to avoid "takings" and potential action by NMFS. Actions to dry up
reaches of any creek should have consuitation with Idaho Department of Fish & Game regarding endangered species and
to allow coordination for fishery saivage efforts.

& &

gov letter 1.bmp gov letter 2.bmp

Caution must be exercised in delivery of water in this critical period. |1 recommend that the users be fully involved in any
action to dry up streams and be given the opportunity to voluntarily rotate diversions to provide maximum benefit to all
senior priority users and keep flows in the creeks if possible.

Acknowledging that this year is an unusual drought situation, it is going to require cooperation on the part of all parties to
get through the season.

if you have specific questions please feel free to contact this office or Tim Luke in Boise or Bob Foster in Saimon.
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Governor Dick Kempthorne
3tatehouse

Boise, Idaho 83720

Dear Governor Kempthornes:

Thank yeu for your letter regarding fish and water igssues ipn the
Lemhi River. I too regard the Lemhi fssues as axtremaly
important, both for the ahadremous fish resources of concern in |
the Lemhi drainage as well as test case for similar low flow
problems throughout central Idaho. Recently, NMFS enforcement
responded to raports of similar problems in upper Salmon River
tributaries., These accurrences underscore the need to maintain a
major focus on the Lemhi River while also considering whether
there are proactive ways to avold similar problems across the

Salmon River Pasin, especially in lower-than-normal water seasons
like this ona,

Regarding the Lemhi River, my staff has met ang communicated with
various state agencies and local interests over the past ssveral
months regarding effects of irrigation on Endangered Species act
listed fish 4in the Lemhi River, Those meetings have been usaful,
althovgh wa are concerned that waier use Iin the lemhi will .
contipue to “take* listed species. A&t the same time, we agree
that we need to sesk long-range solutiong that protect fish and
provide stability for water users.

It is not vnusual for segments of the Lemhi River to be de=
Watered during May and August of noxmal or drier-than-normal
water vears., During early May of this year, for example, dead
and dying fish were décumanted along recently coustructed pPUush=-up
berms in the Lemhi River, During 3994, a three-mile section of

the lower Lemhi River wag essentially de-watered far three months
through the summer and fall,

Depleted streams can create conditions that “take” listed fish in
violation of the Endangered species act, 3pring/summer chinook
salmon, steelhead, and byll trout are listed under the ESA, 16
U.5.C. 5§ 1531 et seq. Although the ESA allows for limited
autherization for noi-Federal entities to incidentally take

listed aspecies, no a rthorizations have been sought in the Lemhi
River.

&
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The state and water users have committed to supply 10 ¢fs of
water with pulsing flows up to 35 sfz in the lower seven miles of
river from July through mid-September of this year., We
appreciate any effort to avedid a recurrence of the dewatering
experienced in May. Our cencern remains, however, that these
flows will not allow adequate adult and juvenile chincok salmen
passaga and survival, listed species will be taken this seasan,
and NMFS may be forceed to sesk lnjunctive relief and/or

_ penalties. ©Our contractor's extensive work with the Lemhi River

. data indicates that flows of at least 40 and 60 cfs are needed
for adult salmon holuing and spawning in the river's middle and
lower reaches. Absenl an application for exemption, the prospect
of *take" viclations remains.

Ha welcome a discussion on Lemhi water management with the state
reganding ways to reduce *take” this season, increass our
collective understanding of the effact of low lLemhi River flows
this year on llsted fish, and determine how we might work towaxrd
an appropriate course of action for the longer term. &s .
meationed in the opening paragraph, we would like alse to discuss
how to anticipate and avold “take® in other upper Salmon River
drainages. John Volkman (503-231-6267) or Taed Meyerz (208-378-
5696} of my staff will help schedule such a meeting.

once again, I very much.appreciate your efferts in this regard.

Sincerely,

iR Crvre - T

N
T William Stelle, Jr.
Reglonal Administrator

cci- Clive Strong, Idaho Attorney General's Oifice
Rod %ando, Director, Idazho Deparkment of Flsh and Game
Karl Dreher, DPirector, Idaho Department of Water Rasources
Robert Thomas, Chairman of the Board, Water Districht M4
R.J. Smith, Chairman of the Distrpict, Water District 74

Aemhi Irrigation District

Lamhi County
Laxhi Model Waktorshed
Shogshona-Bannock Tribas
Nez Perce Tribe

¢




Robertson, Jean

From: Merritt, Allen

Sent: Wednesday, August 16, 2000 1:58 PM

To: Luke, Tim

Cc: Stanton, Jim; Robertson, Jean

Subject: Phone call from Sandy Thomas (879-4480) Challis Creek

Mrs. Thomas called Jeanie who forwarded the message to me. Mrs. Thomas was upset about a recent letter sent out by
the watermaster (Jack Challis) informing waterusers that there may be the possibility that some of the earliest water rights
(1879) may be cut due to a futile call. She indicated that the letter indicates that the watermaster and the advisory board
had made this decision. Here message indicated that she thought this type of action was iilegal.

| called Mrs. Thomas back and discussed with her what | thought a futile call was and told her that it was legal and had its
basis in court cases (I don't know off hand which one).

She was upset since this action to her knowledge had never been taken before. She indicates that in the past users have
been given the opportunity to rotate water and she expressed her opinion that this was a conflict of interest. She thinks
that it is just an effort for the watermaster to get more water. She also indicated that she thinks the department is lax in not
removing Chaliis as watermaster since he is in a court battle with another wateruser over water matters. She indicated
that many of the waterusers are tired of Challis's tactics and behavior.

| told her there was a solution in that the waterusers didn't have to re-elect him. She indicated that there are one or two
users who can control the vote since they have most of the water and they are Chaliis's buddies.

| told her that if there is a situation where a wateruser thinks Challis is not doing things right they may petition to have him
removed.

| asked her about the earlier matter where she wanted delivery of her stored water on Bear Creek out of some high lakes.
She indicated that she has not gone up to turn it loose and since the watermaster would go along she was not inclined to
go. She was leaving it up to her husband.

| asked her to send me a copy of the letter and she said she would.



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERNREGION DIRK KEMPTHORNE
GOVERNOR
KARL J. DREHER

July 12,2000 DIRECTOR

Sandy Thomas

Sleeping Deer Ranch

HC 63 Box 1575-4

Challis, ID

83226

RE: Claim 72-04000A

Dear Mrs. Thomas;

We have reviewed the records of Water District 72-C, and find no specific references to
the delivery of stored water. The district has generally adopted the provisions of our
Watermaster’s Handbook, which refers to Sec. 42-801 of the Idaho Code on this
question. The watermaster is in charge of deliveries of stored water within his district,
but can only charge the same rate as for direct-flow deliveries. For 1999, the charge was
about 69 cents per 24-hour second foot (about 2 acre feet). Since your claim is for 23.3
acre feet, it appears that the cost for delivery of the stored water would have been about
$8.11. There would be an additional charge for delivery of the direct-flow portion of this
right, of course. If you have further questions, feel free to contact me.

Regards,

James E. Stanton
Sr. Water Resource Agent

Cc: Jack Challis



Robertson, Jean

—_— —
From: Merritt, Allen
Sent: Monday, July 10, 2000 4:20 PM
To: Luke, Tim
Cc: Stanton, Jim; Robertson, Jean; Foster, Bob
Subject: Delivery of Stored Water on Bear Creek.

As you know Jeanie received a call from Sandy Thomas, a water user on Bear Creek, and indicated that she preferred that
the watermaster not be involved in turning the stored water to them since it takes six hours round trip to get to the lakes
where the water is stored via horseback. She indicated that historically the watermaster has not been involved yet this
year Jack Challis indicated he needed to turn the water.

After consulting Tim, Jeanie and | called Mrs. Thomas back and told her that it appeared that Mr. Challis should be
involved with turning and delivering the storage water but we did not know anything about a special charge since it was not
addressed in the 2000 annual water meeting resolutions. On Tim's recommendation Jeanie reviewed several years
minutes but did not find any reference to making a special per visit charge for delivering storage.

On further review page 15 of the Watermaster's handbook addressed the issue. It points to 42-801 of the IDAHO CODE.
My interpretation of that section indicates the watermaster should be appointed by the department to deliver the stored
water and the fee could be negotiated or it would be based on the unit cost of delivery in the district.

| have instructed Jim to send Mrs. Thomas a letter with a copy of 42-801 with a copy to Jack Challis. It would be my

understanding the charge for delivery would be the same as delivery of other waters in the district unless it can be
demonstrated that a special delivery fee has been negotiated or is addressed in resolutions of the district.
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November 20, 1998 /\\\

45t \  NOTICE OF ERROR RECEIVED
7 F REPLY
s HY DEC 23 1998
-~ Department of
Please type or print clearly, fill out this form completely and mail. N w:f:;' '::source}

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change
your recommendation or you want to let IDWR know that you agree with its recommendation.
YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: December 18, 1998
Water right number: 72-04000A
MIKE THOMAS
SLEEPING DEER RANCH

pemmese=gy HC 63 Box ISP~
CHALLIS ID 83226

Daytime Telephone Number: 208 3 79 ‘/‘/2 o
Evening Telephone Number: SAMCE

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):

2. Describe the changes you wish to make in the proposed recommendation:

3. Give a brief explanation as to why you disagree with these portions:

/AGREE with this proposed recommendation; no changes need to be made.

DATE: | 2-22-5&  SIGNATURE: W %/Wg_d

Please print your name: /) /K E THom S

IDWR Southern Regional Office, 1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380, (208) 736-3033



AJO743NP IDAHO DEPARTMENT OF WATER RESOURCES 11/13/98 09:12:45

(0D-124) ADJUDICATION CLAIMS PROOF READING REPORT Page 1
(REGIONAL)
Water Right Number - R72-04000A Prefix Translation: RESEARCH old (D) Number -
+----- - - Last Name - - - - - + + - First Name - - + 4 ---------Address - - - - - - - - - === - #
**% C - CURRENT OWNER *** = KKC
THOMAS MIKE 1 - SLEEPING DEER RANCH <mm=u_nU WJ\ memSSmeEnRtSsmnmest LY
2 - PO BOX 327 [1- _vu..)\\
w -
City- CHALLIS State- ID Zip- 83226
Phone - 208-879-4480
+ - - Priority Date - - + + - - - Region - - -+ + - - - Stage - - -+ + - - - Status - - - - +
07/10/1956 17 SOUTHERN J - BENEFICIAL USE
4 - - - - - - -Source - - - - - - - - - - - -+ 4 - - - - - - - - Tributary - - - - - - - - - === == - -+
UNNAMED LAKES WEST FORK CREEK
4 - - - - = = e = % = e e a2« -=-=-=----Point of Diversion - - - - - - - - - - == - ~- -t
Twn Rng Sec Tract nwo RFlg County
14N 17€ 5  SE SE W’ Q\.C» (37) CUSTER
SE SE SW I (37) CUSTER
18E 6 NE SW NE R (37) CUSTER
NE SE NW R (37) CUSTER
4 % m m e e e e e e e e ae e = - ===~ - -~ -HaterlUse - - - - - - - - - - - - === s s s s s m
Code Description Period From Period To Diversion Rate Diversion Volume
02 - IRRIGATION STORAGE 01701 12/31 23.34
03 - IRRIGATION FROM STORAGE 07/15 09/15 23.34
+ - Total Div. Rate - + + - Total Div. Volume - + + - Total Consumptive Use - + + - KW Usage - +
23.34 0.0
4 - = e e - = e e & e e e e e = ae - w=--=-=--PlaceofUse - - - - - - - - - - = --ssmm s s s s s ot
Twn Rng Sec Tract Lot Acres Code Description County
14N 18€ 5 NE NW 2.0 03 IRRIGATION FROM STORAGE (37) CUSTER
14N 18€ 5 NW NW 4.8 03 IRRIGATION FROM STORAGE (37) CUSTER
14N 18E 5 SW NW 29.0 03 IRRIGATION FROM STORAGE (37) CUSTER
14N 18E 5 SE NW 18.0 03 IRRIGATION FROM STORAGE (37) CUSTER
14N 18€ 6 SE NE 1.6 03 IRRIGATION FROM STORAGE (37) CUSTER
Total Acres: 55.4 ..NN\\
+ - - Diversion Means - HEADGATE/DITCH 271
. 323
+ - - Non-Irrigation Use -

+ - - Other Rights for Same Use - A72-04215A, A72-02081D
4 - = = = = = = w = = =« = ===« --==--=--=-Remarks - - - - - - - ---+<- - - -

POU1 USE OF THE RIGHTS LISTED BELOW IS LIMITED TO THE IRRIGATION



AJO743NP
(0D-124)

Water right number - R72-04000A

+ - - - - Decree Plaintiff -

e

om A nozw~zmc 404>r Om mm 4 ACRES IN A SINGLE ~xx~m>q~oz mm>m0z r{ﬂ

ADJUDICATION CLAIMS PROOF READING REPORT

IDAHO DEPARTMENT OF WATER RESOURCES

(REGIONAL)

Prefix Translation: RESEARCH

- - - Remarks

COMBINED RIGHT NOS.: 72-00008C, 72-02081D, 72-04000A, & 72-04215A

PROPERTY IS ALSO KNOWN AS HOMESTEAD ENTRY SURVEY NO. 267. % “f&afb r’ﬂﬁo

- -« - - - ---0ldwWater Right Numbers - - - - - - -

- ------- - conditions of Approval - - - - - - - - - - -~--~-~-~-~--
No Conditions of Approval found.

+ - - - - Decree Defendant

- - - - - - -Comments-

Date: 11/12/1998 User Id: KCHRISTE Subject: COPIED FROM REMARKS
THIS CLAIM IS FOR 2/3 OF 72-04000.

+ - - Audit Fields - - +

11/13/98 KCHRISTE

Court Report Filing

Objection Filed Date

Response Filed Date
Claim Received Date

- - - - Adjudication Rights Dates and

00/00/0000
00,/00/0000
00/00/0000
12/05/1989

Field Inspection Made
Field Inspection Flag
Verified Date

Last Amended Date
Receipt Number

POU Ownership Flag
Name Connector

Flags Area - = = - = = - - = = - - - -

00,/00/0000

00/00,0000
00/00/0000
M005306

Y

Civil Case Number -
old Case Number -
old Judicial District -
Temporary Right -
Water District -
Federal/State Indicator -
Presumption Flag -
Notice of Error Flag -

11/13/98 09:12:46

Aav.

Page 2

¥

\_u_A_AA\ -

Decree Date -
00/00/0000

+



IDAHO DEPARTMENT OF WATER RESOURCES

72-00008C, 72-02081D, 72-04000A 72-04215A

1320 Feet
— d

RECOMMENDED PLACE OF USE W E
DATA ENTRY ON OCT. 26, 1998
TWP 14N, 18E,SEC. 56 & 6

RECOMMENDED PLACE OF USE
RECOMMENDED POINT OF DIVERSION

GIS PLACE OF USE PRESENTATION
1 secmonLines

USFS 1992 AERIAL PHOTOGRAPHY
[] QUARTER QUARTER LINES DATA ENTRY BY JEANIE ROBERTSON

®
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February 11, 1985

FROM: Terry Blau

TO: File - 72-4000

SUBJECT: Discrepancies in claim

The P/D on this claim SESW, Sec. 5, 14N, 17E corresponds with the
projectedlocation of at least one of the lakes at the head of West
Fork Creek. Under Item 4D of the claim it gives the location of
the lakes as NWNE, Sec. 6, 14N, 18BE. This is obviously in

error, as the map shows no lakesthere and if there were lakes
there they could not be tributary to West Fork Creek. This is
probably the point of rediversion.

Also the claim shows West Fork Creek tributary to Bear Creek
when it in fact is tributary to Twin Creek.

The 15 cfs shown should probably be 15 AF see 4a. Glen Hunt with
SCS in Challis thought amount released was approximately 1 cfs as
per 2-6-85 phone conversation,
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