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CHARTERED

133 Shoshone St. North

P.O. Box 389

Twin Falls, ID 83303-0389

Telephone: (208)734-7510

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

I N O R

In Ra SRBA ) Subcase No. See Attached Exhibit A
)
)
Case No, 39576 ) CLAIMANTS’ REPLY BRIEF
) ON SUMMARY JUDGMENT
)

MCooM M ok K b N W K

I. THE COURT SHOULD NOT REQUIRE THE CLAIMANTS
TO RELITIGATE THEIR DECREED RIGHTS.

Claimants in these 24 subcases submit this reply to the State of idaho's
argument in opposition to summary judgment. The primary question is whether summary
judgment should be granted on the previously decreed elements of the claimants’ rights,
given the admission of that decree along with an affidavit from each claimant pertaining to
his or her right. Each affidavit establishes that the claimant is a successor in interest to the

decreed right, has used the right and has not forfeited or abandoned the right.
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The State opposes the motion, apparently based on nothing more than a
generalized misunderstanding of law which confuses the establishment of a right and,
therefore, the right to use as much water as is needed at any point in time up to the limit
of the right, with the notion that the right itself changes. Mare accurately put, the essence
of the State’s position is that the extent of a water right may be irreversibly decreased (but
does not increase} becausa IDWR thinks the rightholder may be able to survive with less
water than confirmed to be a beneficial use by the New !nternational Morigage Bank ("N!")

Decree.

The claimants, on the other hand, maintain that their decreed rights fix the

maximum limits of beneficial use, and entitle them to use so much of that amount as

immediate needs require. United States v. American Ditch Ass'n,, 2 F.Sup. 867 (D.Ct. id.

1933). They further maintain that, while their rights may be lost through forfeiture,

abandonment or the like, they may not be diminished merely because IDWR thinks a lesser

1

amounrt is more reasonabie. They adamantly oppose being required to relitigate their rights,

' given the NI Decree, the absence of controversy with any party to the SRBA concerning

|

'

1
|
)

g Their concerns have been recognized by courts and addressed by treating prior
|

. . p . I o , S ey
decrees as conclusive proof of rights, hy application of principles of fairness, judiciai
economy, finality and repeose, and by application of res judicata in the proper circumstances.

For example, in Arizona v. California, 460 U.S. 605, 1035 Ct. 1382 (1983), the court

considered whether to reopen 3 1964 decree in order to allow further litigation over the

| number of “practicably irrigable acres" attendant to cartain water rights. The court declined
|

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 2
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judicata nor law of the case technically applied. !t reasoned as foilows:

"[A] fundamental precept of common-law adjudication
is that an issue once determined by a competent court is
conclusive, ‘To preclude parties from contesting matters that
they have had a full and fair opportunity to litigate protects their
adversaries from the expense and vexation attending multiple
lawsuits, conserves judicial resources, and fosters reliance on
judicial acticn by minimizing the possibility of **1392
inconsistent decisions.’

In no context is this more true than with respect to rights
in real property. Abraham Lincoln once described with scorn
those who sat in the basements of courthouses combing
property records to upset established titles. Our reports are
replete with reaffirmations that questions affecting titles to land,
once decided, should no longer be considered open. Certainty
of rights is particuiarly important with respect to water rights in
the Western United States. The development of that area of the
United States would not have been possible without adequate
water supplies in an otherwise water-scarce part of the country.
The doctrine of prior appropriation, the prevailing law in the
western states, is itself largely a product of the compelling need
for certainty in the holding and use of water rights.”" [FN11]

FN11. Prior appropriation law serves western
interests by encouraging the diversion of water
for irrigating otherwise barren iands and for other
nroductive uses, and by insuring developers that
they will continue to enjoy use of the water.
"Approptiation law, developed in the arid West,
is usually thought of as a system of water-short
areas. Where there is not enough for everyone,
the rule of priority insures that those who obtain
rights wiil nat have their water taken by others
who start later," F. Trelease, Cases and Materials
on Water Law 11 (1979,

Id. 460 U.S. at 619-620, 103 S.Ct. ar 1391-1392. (citations omitted).

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 3
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With the same concern for certainty and repose, the Idaho Supreme Court has

| confirmed the validity of a prior decree, holding that the decree was

"[Clonclusive proof of diversion of the water, and of
application of the water to beneficial use, i.e., the decree is res
judicata as to the water rights at issue herein. Our holding of
the presumption of accuracy of the decree is in keeping with
the judicial policy of deterring the reopening of judgments long
after cases are decided and the files are closed.”

LI T ]

"It would be unwise and unjust to overturn a decree
imposed 74 years ago which awarded water rights with a
pricrity of nearly 100 years ago. To the extent that the trial
court’s ruling is inconsistent therewith, it is reversed.

Accepting the validity of the Rexburg decree, the water
right in question here is in scme proportion appurtenant to the
Section 26 Gaordon land, unless that right has at some time
been transferred to other property, abandoned, or negated in
some other wav. We find no evidence in the record indicating
that the right to use the water on the Section 26 Cordon
property has been lost, under the facis as found by the trial
judge. The trial judge found that Byrne naver conveyed either
the land in Section 26 or any water right appurtenant thereto.
Therefore, for plaintiff Crow to prevail, Byrne or his successors
must have 'ost the Section 26 right in some other way, such as
through acdverse possession, prescriptive use, forfeiture, or
abandonment.”

Crow v. Carlson, 107 Idaho 461, 465-466 (1984) (citations omitted); See, W.S. Ranch

! b ST .

Company V. Kaiser Steel Cors., 79 N.M. 65, 439 P.2d 714 (1968) (in a transfer proceeding,

' 2 decree is proof of the nature and extent of a right, which the state engineer must accept

thus avoiding constitutional concerns about the engineer revising decrees, and preventing

future controversy concerning the extent of the right.)

CLAIMANTS REPLY BRIEF ON SUMMARY JUDGMENT - 4
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The result in Crow and Arizona v. California is the result which should be

reached by summary judgment in these one-party subcases.

Here, the State’s approach is unlike the principled analysis applied and the fair
% result achieved in thase cases. The State approaches the issue from such an intellectual
distance, and with such cursory legal analysis, it is unable to distinguish three very different
concepts, namely: (1) what must be done to establish a right; (2) once a right is established,
how much water a user is entitled to use at any point in time; and {3) what must occur in
order for the right to be lost, either by forfeiture or abandonment, or otherwise.

It is crucial to differentiate between these concepts in order to effectuate the

judicial role of preserving the certainty and finality demanded by the prior appropriation

doctrine and to protect property rights in water, It is crucial to distinguish a judicial

| determination of rights which perpetually delimits the use from regulatory policing and
xf criminal law, which by definition do not diminish the rights, but instead regulate their
exercise to some lesser amount given the needs at any particular point in time. That
administrative function is not, as this court has ruled, a function for the judiciary in this
lawsuit.

It is also of paramount importance to not confuse the administrative function
which focuses on a reasonable exarcise of a right given the immediate requirements of a
user, from the concept of lasing the property right by forfeiture or abandonment. The law
is not so rigid, demanding, or blind to the equities that it would indulge the taking of an

established right of one who follows the law by diverting only so much of a right as is

needed from day-to-day, yet allow others to preserve greater rights by remaining less

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 3
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efficient. For tomorrow. both may have the same needs to the greater amount,
notwithstanding that one has enjoved the ability to be more efficient for some interim
period,

The first legal concept, how a property right in water is established, was
addressed in the claimants’ cpening brief. There, numerous cases were clted which hold
that property rights vast to the extent of the original appropriation when water is diverted
and applied to beneficial use.

The State has cited no authority which contravenes those cases. [t does not
argue that more is required 1o establish a right. Instead, it contends numercus cases hold

that rights are limited to reasonable beneficial use in terms of both their established amount

' and in thair subsequent exercise. But the State was abie to cite enly one case: |enkins v.

Dept. of Water Resources, 103 Idaho 384 (1982).
lenkins does not stand for the proposition that an established right shrinks to
a lesser quantum by the subsequent exercise of the right. The issue in Jenkins was whether

IDWR had authority to preliminarily determine if a right had been lost under recognized law

' of forfeiture or abandonment, when a party to a transfer proceeding affirmatively asserted

that injury would result to its rights because it had acquired a right in the forfeited water.
id. 103 tdaho at 387-388. The court held that IDWR could, at least preliminarily, detarmine
the abandonment and forfeinire issues. 1d. 103 Idaho at 387, It was the third legal concept,
the loss of a right, not creation or exercise of it, which the lenkins court addressed.
Compare, Application_of Bover, 73 idaho 152, 160 (1952) (use of part of a right on same

lands sustains a holding cf no forfeiture or abandonment), It did so only because a third-

CLAIMANTS’ REPLY BRIEF ON SUMMARY jUDGMENT - 6
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party asserted injury, and with the recognition that diminishment of priority imposes an
"undeniable injury" to a rightholder. 1d. at 388.

The instant subcases are unlike lenkins. IDWR'’s recommendations in these
subcases were made in 1992. The claimants objected to the recommended diminishment
of their rights in May of 1993. And now, more than three years later, ‘not a one of the
thousands of parties to the SRBA has stepped forward to assert that their own rights would
be injured by confirmation of the prior dacree of these rights.

The lenkins court merely recognized that proof of abandonment, based on
intent and actual relinquishment, or forfeiture under 1.C. § 42-222(2) based on complete

nonuse for 18 vears resulted in a loss of right. It did not haid, or even suggest, that

established rights could be diminished because IDWR thought that conternporaneous

conditions make use of some portion of the right "nonbeneficial," Accordingly, lenkins does

not support the State's position. Nor may one fairly conclude that support for its position

" may be found in those other, undisclosed cases it purports to rely on.

In sum, rights are created under the prior approptiation doctrine when the
rights are first diverted and applied. Once that priority and the amount of beneficial use is
established, it is not the role of a court in a statutory adjudication to go beyond that function
and attempt to constrain the right to some notion of how it should be exercised. McGinness
v, Stanfield, 6 Idaho 372, 374 (1898%. Nor is it necessary for the rightholder to use any
more of his right than, in his judgment, his immediate needs require in order to maintain

the right. E.g. United States v, Haga, 276 F. 41, 44 (D.Ct. ID 1921) (so long as an

. appropriator is willing and able to beneficially use his right and does not forfeit or abandon

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 7
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it it is not necessary that he maintain actual possession of the water in order to preserve the
right to it); C.f. Reynolds Irrig. Dist, v. Sproat, 70 ldaho 217 (1950) (destruction of a means
of conveyance does not destroy an established right); Mountain Home lrrig. Dist. v.

79 idaho 435 (1957) {in order to effectizate the policy of the State to secure the maximum
use and benefit of waier, the Legislature has made it a misdemaanor to waste water (1.C. §
18-4302), which places a duty on the prior appropriator to allow water he has a right tc use
to flow to junior rights whenever he has no immediate need therefor.) To hold atherwise,
that is, to diminish the right because it has not been exarcised continuously to its fullest
extent, would do nothing less than encourage excess use and waste in order tc maintain a

property right. Mountain Home Irrig, Dist,, 79 Idaho at 443,

The pcint is that rights are acquired by appropriation of water to baneficial
use, which is a concept distinctively different than the concept of hiow the right must be

exarcised, once establiched. The latter concept has been legislatively prescrived. The

| legisiative scheme, rigntly or wrongly, elects to achieve maximum use of the resource by

imposing a duty on the rightholder to use only as much of his right as his immediate needs

'require. See 1.C. § 18-4302 and Mountain Home irrig. Dist,, supra. The Legisiature has

equipped IDWR with the ragulatory power necessary to effectuate that day-to-day function
of administering the resource, E.g. 1.C. § 42-601 et. zeq.

That lagisiative palicy of restricting the use of water, even when arignt entitles
the user to more, is simply inconsistent with the State’s position thar a user must exercise
the right to the fullest extent of its maximur, beneficial use in order to preserve the right.

The legislative scheme, notwithstanding the State’s argument, recognizes that an established

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 8
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right is an entitlement to use a fixed, maximum amount which may not be needed or used
at any given point in time, depending on the circumstances.

The State, it seems, proposes that the right itself varies in quantum according
to the beneficial use made through its "subsequent exercise." Accepting that approach
would infuse the law with unnecessary and undesirable uncertainty, as every right would
become subject to readjudication the day after being decreed. Injecting uncertainty in the
law, though, would not make more water available than would exist under a properly
administered system.

The SRBA would serve little purpose if the inventory it produces may not be
relied on to manage the resource due to changing rights. But a water right is not so fragile
or perishable that it disintegrates because a user complies with the law, uses only as much
as is immediately needed, and furthers the goal of maximizing use of the resource as his
circumstances allow. This second concept, the extent to which an established right may be
exercised at any point in time, is truly a question of administration. It should not be
confused with the existerice of a right, nor the loss of a right, which are questions for this
court to answer,

That brings us to the third legal concept, how may a right be lost. The State
incorrectly posits that loss may result from nothing more than a failure to exercise the full
extent of the right in a beneficial manner for some unspecified period. Notwithstanding the
irreconcilability of that premise with the legislative scheme of administration, the premise
is mot to be found in any statement of ldaho law this counsel has been able to find.

Something more, something which is not found in these subcases, is required to deprive a

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 9
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'} has come before a court and been prosecuted only on a claim of a third-party, i.e. someone

claimant of his property right.

Idaho law recognizes only four ways by which a rightholder may lose his or
her right: (1) Through statutory forfeiture, which is not applicable to these subcases as IDWR
admits by its recommendations there has not been continuous nonuse of the entire right;
12) through abandonment, which has not been asserted here and which is affirmatively
disproved by the affidavits of the respective claimants; {3) by estoppe!, although no party
has made such a claim here; and (4) by adverse possession, which alsc has not been
claimed here; £.g. IDAHO LAW OF WATER RIGHTS, Hutchins, Wells A., Idaho Law

Review, Voli. 5, p. 73-85 (Fall 1968). Under each of the above theories, the entity asserting

| that the property right has been lost must show that the rightholder was not using water at

a time when the rightholder needed it. E.g,, Mountain Horne rrig. Dist. v. Duffy, 79 Idaho

435 (1957) (adverse possession may not be based on use when the rightholder had no
immediate need for water under the right, and estoppel must be based cn adverse use or

relinquishment of the right by the failure of the rightheider to assert the right); Hodges v.

Trail Creek lrrig, Co., 78 lIdaho 10 {1936) (all intendements against forfeiture or
abandonment must be indulged and a rightholder does not forfeit or abandon his right when
he does not exercise his right due to circumstances over which he has no control.)

In everv Idaho case found on the subject, including lenkins, the issue of loss
other than the claimant or iDWR. The absence of adverse parties here, combined with the

iegislative removal of IDWR's party status should lead the court to conclude that judiciat

resourcas may be better invested somewhere else, where a concrete dispute beckons for

CLAIMANTS REPLY BRIEF ON SUMMARY JUDGMENT - 10
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iudicial resolution. Consider this: in Application of Boyer, 73 Idaho 152, 160 (1952), the
court held that forfeiture is not effective if a use is resumed, even in part, before a third-party
claims the water. Under that case, how is it this court will declare a forfeiture absent some
finding that the water is claimed by a third-party. Similarly, by definition, loss by adverse
possession of estoppel may only arise wiere a third-party asserts and proves those theories.

How then, is a loss of right to be achieved in these subcases, where not a
single party to the SRBA has even plead that loss has occurred?

Accordingly, the real issue before the court is whether rights confirmed by an
unchallenged decree may be relitigated and reduced solely because IDWR does not agree
with the amount decreed. The claimants maintain the rights may nat be diminished, nor
may the issue even be considered, absent a justiciable controversy wherein some party to
the subcase asserts a loss by forfeiture or abandonment. Moreover, the court may not avoid
granting summary judgment confirming the decreed right where there has been no plea of
abandonment or forfeiture, where no party has presented evidence which could be
construed as clear and convincing evidence of abandonment or forfeiture. And where no
party to the SRBA has ever attempted to file an Objection or Response in order to frame
such a dispute even though IDWR was removed as a party to this case almost a year ago
and every party was then given the opportunity to seek to participate. In sum, the record
reflects that the only potential barrier to summary judgment is the State’s unsupported legal
assertion, not of forfeiture or sbandonment, but of the notion that rights are limited by

"reasonable berneficial use” not only in their establishment, but in the subsequent exercise

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 11
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speculate about what may or may not be beneficial and differ to the determinations made
in thea NI case.

I, THE EXISTENCE OF A DIRECTOR’S REPORT DOES NOT
CREATE GENUINE ISSUES OF FACT WHICH PREVENT SUMMARY JUDGMENT.

The State asserts the court must deny summary judgment, held an evidentiary
hearing to entertain the presentation of some undisciosed facts or factual basis for the
Director’s Repcirt, and then weigh that "evidence." The reason, the State asserts, is because
the Director’s Report constitutes prima facie evidence under [.C. § 42-1411(4) and (5).
However, the State incorrectly assumes that prima facie status forestalls summary judgment.

1.C. § 42-1411(5) specifically recognizas that all proceedings shall be governed
by the Idaho Rules of tvidence and Procedure, one of which is Rule 36.

I.R.C.P. 56(c} expressly dictates that the summary judgment sought "shali be
rendered forthwith if the pieadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact . . . ." 36(e)
plainly stztes that an adverse party may not "rest upon the mere allegations or denials of that
party’s pleadings, but the party’s rasponse, by affidavits or as otherwise provided in this rule,
must set forth specific facts showing that there is a genuine issue for trial.” (emphasis

added). That rule specifically requires affidavits (1) based on personal knowiedge, (2) setting
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" It should be noted that the State has not asserted that any claimant forfeited or
abandoned a right. During oral argument on the State’s motion to participate, its counsel
admitted it does not know what the factual basis for the claims or the recommendations are.
Instead, it asserted it would have to conduct discovery to ltearn the facts.

CLAIMANTS REPLY BRIEF ON SUMMARY JUDGMENT - 12
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forth admissible facts, (3) affirmatively establishing the affiant’s competency to testify, and
(4) setting forth specific facts. See, Golay v. Loomjs, 118 Idaho 389, 391 (1990).

The Director’s Report meets none of those criteria. Itis not a pleading, under
the 1,R.C.P. or the present version of 1.C. § 42-1412(3). The court must presume the
Legislature did not intend it to be a pleading, since the above provision changes the
character of the Report from its prior status as a "pleading," under 1.C. § 42-1412(4) [1987].

Hopson v. North American Ins. Co., 71 Idaho 461 {1951). Nor is it a depasition, an

admission, or an affidavit. Moreover, it is not based on personal knowledge, it does not
establish some affiant’s competency to testify about the matter contained therein, nor set
forth specific facts.

Rather, the Report is, at best, a conclusory statement devoid of specific,
admissible facts. The legislative designation of prima facie status does nothing 1o satisfy the
specificity required by Rule 56. Nor does declaring it evidence make it admissible evidence
under the Idaho Rules of Evidence which irrefutably apply to the proceeding. Under those

Rules, if the Report is a staternent of fact, at all, it is inadmissible hearsay. It does not fall

within a hearsay exception because it is a "factual findings resulting from specia

investigation of a particular complaint, case or incident." L.R.E. 803(8)(D).
As a result, the Director’s Report is not the type of eviderce which gives rise
tc a genuine issue of fact. Its mere existence does not preciude summary judgment in favor

of the claimants.

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 13
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1 lil. THE STATE, IDAHO FISH & GAME AND IDWR ARE
EACH BOUND BY THE NEW INTERNATIONAL MORTGAGE DECREE.
2 The State frivolously asserts that it is not in privity with a party to the NI
’ Dectee, and is therefore not tound by res judicata, That assertion is not well taken, since
! there is no way 10 construe the statutory provision allowing subdivisions of the State to
° i appear separately as an extinguishment of res judicata or of privity, The State’s claims to
° water, and the standards for adjudicating them are in no way different from the claims made
! and standards applied to private citizens. In Re SRBA Case No. 39576, 912 P.2d 614, 629
° (Idaho 1995). 1.C. § 36-104(7) specifically authorizes ITF&G to acquire rights in water, not
° for that agency, but only "for and on behalf of the sate of Idaho.”
‘

:O Hence, if the court were to believe that IDF&G acquired the rights decreed
1; to the Bedals, it must not ignore that the acquisition could have occurred only as an agent
' || authorized to act for and acting on behalf of the State under L.C. § 36-104(7). More
” g interesting and telling, though, than the State’s attempt to disassociate itself from those rights
5 ‘l and the NI Decree, are iis2 deeds of record in Gooding County. The decreed righis were
" [: acquired not by IDF&G, but the State. Exhibit B.
- 5 The State’s acquisition of those rights by purchase put it in direct privity with
8 E;the Bedals as a successor in interest o the very property rights adjudicated by the NI
‘9 Decree. The court should therefore conclude the State and |DF&G are barred from
20 | relitigating the rights therein decreed on the basis of res judicata. Estoppel aiso applies
21 || because, whether thrcugh its agent or itself, the State ciaims the benefits of the Decree in

- order to establish the Stata’s water rights, and, therefore, may not at the same time attack
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V. IDWR IS BOUND BY THE NEW INTERNATIONAL MORTGAGE DECREE.
The State contends the court may not hold IDWR to positions it has previously
taken in the SRBA because 1.C. § 42-1401B(1) compels IDWR to make its recommendations

"as 10 the extent of beneficial use." Consequantly, the State reasons, that s what IDWR did

in these subcases. It is curious, if not downright amazing, to think that IDWR could finalize

" and file its recommendations in these subcases in November of 1992, based on a statute

that was not even enacted until April of 1994,

Leaving such curiosities aside, though, the court is left with the task of
deciding how to deal with IDWR's past conduct. The undisputed facts are these: In the
spring of 1993 when IDWR was a party to this case, through formal discovery HWRO
sought to learn what, in fact, was IDWR’s basis for its recommendations of these water
rights. To obtain that information, HWRO had to move to compel discovery. Then IDWR

responded by stating first, as its investigation manual states, that it accepted these rights as

- adiudicated by prior decree and that the decree conclusively determined all facts through

the time it was entered. Next, it explained that [IDWR analyzed those decreed rights to
determine if a partia! forfeiture had occurred, and if so, it reduced the rights accordingly.
From the spring of 1993 on, these claimants have paid counsel to litigate, successfuliy to
this point in time, the question of whethar a right may be partially forfeited. This court

recently decided that rights may not be partially forfeited, and asked IDWR if it had made

j its recommendation based on partial forfeiture. IDWR, through both Mr. Shaw and Mes.

Krogh, stated to the court as a matter of fact that recommendations were not based on

CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 15
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partial forfeiture, but on beneficial use.

Those are not representations of law, but of the facts of what IDWR did in
these subcases. There is no merit to the State’s contention that equitable estoppel does not
apply because IDWR made representations of law.

The same meritlessness attaches to the contention that IDWR’s misinformation
was not detrimental to the claimants, claimants who have spent thousands of dollars
litigating partial forfeiture because they could not have read a nonexistent statute to learn
what IDWR did in their particular case, but instead reasonably relied on (DWR’s

representations. Equitable Estoppel applies to prevent IDWR from disavowing its stated

! nosition in the subcases after three years of litigation and a ruling adverse to its position.

Notions of fairness and fair play demand no less.
V. CONCLUSION,

For the reasons stated above and in the claimants’ opening brief, the claimants

respectfully request the entry of summary judgment on each element of their water rights.

Dated this 5 day of July, 1996.

HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED

atrick D. Brown
Attornays for Claimants

| CLAIMANTS’ REPLY BRIEF ON SUMMARY JUDGMENT - 16
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of idaho, with offices at 133

Shoshone St. North, P.O. Box 389, Twin Falls, Idaho 83303, and one of the attorneys for
the claimants in this matter, certifies that on the ;«i day of July, 1996, he served a true and

correct copy of the foregoing document by the method indicated below, and addressed to

the following:

Chief, Natural Resources Div. __7"U.S. Mail
Office of the Attorney General ___ Hand Delivered
State of Idaho ____ Overnight Mail
P, O, Box 44449 _ v Telecopy (Fax)
Boise, ID 83711-4449

! .
Director of IDWR _U.S. Mail
P. O. Box 83720 —__ Hand Delivered
Boise, ID 83720-0098 ___ Overnight Mail

___ Telecopy (Fax)

.S, Dept. of Justice v .S, Mail
Environment & Natural Hand Delivered

Resources Division Overnight Mail
550 West Fort St, MSC 033 - Telecopy (Fax)
Boise, ID 83724

—————
PI——
———

(WATER\REPLY.BRF)IIm
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VIUREI <P AITINES X ARV Bova BHIFH

Ghis Judeutire, Made tis 1hsh day of May in 2he year of our Lord one
thoussnd wing hundred and  Zorty (1940 ) , helwaen

Riohard 8. Tucksr & Francea ¥, Tucker, Hugband : wife (sinee arior to 1936)
uf Hazsrorn County of Gooding State of Idaio
hepariles o the fra marl amd

Tha 8tote of Idaho

. af Bolse County o/ Ada Stnte of Idaho

Wispart Y of the zecond part,
WITNESSETH, That tadd pevi 1ag  of the firsi pary, jor and wn conaderation of (ke sum cf
Tianseen Theusand & Ne/100 {%14,00C.00) NOLLARS,
inwful money of the Unilad Sirxler af Ammiea. o tham (n hand paid by the sasd part g of the secomid pave, the veeesnt wheecs!
ix havely pekompledaed, hr e granted, barmmnen aud meli, @id by thaze presente o ww prani, harguon, sell, e and confiem, suen
dimemin pert U of the sreomd par, 2nd [0 G gUBAeRgACTS AW and asagna, foreper, ail the foliowing draorbed recl snate minaied
n floadbay Cownty, State of ldaho, weunt:

Yeat Half of tiie Southeag” Juarter fo& BEL ), Seutiicaat Quartar of the
BoushesRt anotar (851 SEE) nnd Taed Half of the Scuthwes: “warter {E4 gWg

(5
a1 in See, 36, Twm, 8gven (7] ®edvh, Range Thirsesn (13) E. B, &.; Leus
One (1), Tws (2, Six (B) and Zaven

1) A= Seutigas® Auartar of the YNorth-
anat Auarter (882 NE4: all-in g2, &, Twp. Elghz (%) Soutlh, Range Thirteen
{13 E. B 1. Lota Four (<), Five (%] and Six (5], aL1 ia #ec, &, Twe.
Zight {°) South, Range Prurtern {14} )
1 d
r

P PR
Including, hus nat limited %8, 'R
314 Lland ‘then ir the nimas of Xarna C, Bedn) and James Bedel) in the coze
<3
1}

S

[

s fellowln: water rightg S20reed <o
¢ Hew Intermaticnal Meortgsgs Bani, sorearatisi, va, 24alo Pewer Jomvany,
at al., Lh We Alxtries ¢duprt Py Goading Qousnty, ldahn, ocage #1760, the dacree
asnearismg 1m =06k £, PR, 31, &t gea., o? the reserdan of udmments 37 eeld
Gooninn County, tu-wilt:

Amaunt Suuroe Priority Divergics Point

1 gec. I3, Len Lawls 3pring Japt, 1, 1889 Brail arorda=Oweng Diteh;
2 ape. P, unnames apring Yay 26, 1801 Bicksl 8nring;

bL,. gma, Tt Rilay Cresx Hay 1, 1883 Bedal Diteh.

{%1&.50 INTEZRNAL RAEVELUE STAKPS, ATIACHER)

TORESHER witk oll end angulnr tre tencmenis, heredilaments and appurtendnces thereunin belonging or in nvywis: apperioindng,
(he vesgerft Ang revermions, rmainder and semnindert, ronld, fhanes ned profis thereof, enid all ealate, Might Hils and sorest i qnd (o the xond
wroperty; n well 1a lavs oa s equity, of the saad pavl ten o the frat purt:

™ HAVE AND T HOLD, All and $l'nanlch iha ahsrs mentfoned and desershad prandss, topather with the appusisnaneey, unta the
par: Y af whe aecond part, ard s L% & cim% 8 nzeigus forerer. And ke anid part 188 of thcﬂ&rdg%crli% thely
hetra, the said premisen an the quist owid peaecchle pobscssvon of Gt [ af ihs sevond pavl, L te Riahd avy arrigas,
annonal the ansn part Seg o the first port, #xd  IHelr hatex, ara counat all and eseey perpas and neveoss whansorror, afully
elavmia e or o ciaim 1he sawe sagll and will WARRANT nud Ly those presests Jororer DEFEND,

exoent as o taxep for 1940,

IN WITNERR WHFREGE, The said oart Lea  +f the 551 pavi fiwg hereurto #el Shsdr haoug ond wal g, the dey
nrid wear firel alore wnier.

W 2gkcRni o st bR R R \ Rishard 8, Tuckewr (SEALY
. Francen i, Tucker (SEAL)
: {hugband and wifeeginca prior %o 1838FAL)
' 1SEAL)
3TATE OF 1DAHO, )
1 &
Coundy of Jecatax | Ontbia  Lhtn doy of May {n the wear 1940
befrme mié, Sranak Bird v assary publlis in and ‘or eatd County,
peraencily appesred Qlaherd 5 Tualsrn & Pranaga !, Tusker, hua®and 2 wife (aince srier ws 153€)
knmow th mie Lo be g person 8 whots nameg ars srimerined to the within (natrumieni, nnd acknovlaiped o ma thdl the y

raeeuted ha aams,
In Wiines Wheren), I have kereunto sel vy Aand and afized my cfclal seal, the day and vear (8 this cortficals Arst ad09e wrilisn,

STATEQRIBAKG
EAL ; Ty Branch 2ird, Netery Public in and for
COUNTY OF GOODING } the 8state of ldano,
i bamudy cerify that the foreguing id & eut copy realding A% Qording, Isaho.
of the 6 gunei srabEnnt o8 file n my offics. My sommigaian axnirem 1943,
Daed 2 'géi 19
HELEM 3 HDWARDS
Dutict Coun Clerk
By
y Clark
Recorded at uia regueat of d4tate of Idzhon
o 9:15 o'clovk A M., ihis 7 day of June A. D.13%0
Feo, 81, 20

AT BOWLED o e e s e e i
BY.nn w¥aldan. J. . Eullivan.. ... ...Depucy. County Kocorder,

P.23/23
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EXHIBIT "A"

List of Subcases

Lynn J. Babington and Karen L. Babington 36-00003C
Waiter |. Bonning, Il and judy L. Bonning 36-001088
Dale E. Boyer and Elaine Boyer 36-00079
William E. Norris, David L. and Linda C. Cropper,

Blaine Richard and Vivian Cropper, Dave and

Nancy Anderson 36-00047
Mildred Culbertson 36-10409
Frank C. Erwin and Peggy Erwin 36-00092
Michael ). Fleming 36-00064B
Keith L. Fuell and Jolene Fuell 36-00086C
Frank L. Glauner and Jean Glauner 36-00039E
Mattie P. Grigg 36-102838B
George }. Kotbis and Nellie W. Korbis 36-00039N
Marilyn J. Miller 36-00085A
Howard L. Morris and Rhonda K. Marris 36-00061
Howard L. Morris and Rhanda K. Morris 36-00062
Howard L. Morris and Rhonda K. Morris 36-00063
Mark Potter and Susan Potter 36-00039])
Edna M. Rea 36-00003A
Roger Shaffer 36-00034B
Doyt H. Simcoe and Roxie Simcoe 36-00003F
Richard D. Simon 36-00035)
Dick J. Veenendaal and Sigrid E. Veenendaal 36-00039C
Edith L. Vernon 36-00003E
Paul E. Watkins and Inez S. Watkins 36-00106
Basil Lester Zink and Myrle Hyde Zink 36-00103F
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.._._..-..........!AMI'..‘?.“" B 8288%, i e e e e e e e B SAD P O ALY YO o 2 <
| .
| mbts Inbﬂ“ufl, Alade thie  lEth day of June in the yoar of owr Lord one |
thonaand ning hundred and shizsy 84ix , batween ;

R 3 A g

James 1. Sednl, & widowed Forier nhusband of Katis §, Medal, Decensed)
f nALErian Caunty of Gooding Stato of Idako
tho pare of the 24t pare, and

nischard 3, Tucksr

af Harerinn Cannty o/ Guoding Atata of 1&rhD
the part o ths arnonid part,
WITNESSETH, That said party nf iHe firke brt. for and in zontideraiian of the sum of
Five thouasand and 00/100 DOLLARS,
{awrul motiey of the United Stutee of drneriva, bo Wi, i hand padd by thasaid part y of Ehs sasand purt, tha radaipt whérsor
ix heralyr agamowdadged, ke ¢ araiied, bardnm.'a‘ ‘and anlii, narf by those nretonte dogs  grant, bargain, reil, convay snd ronfrm,
nhnto the anild bart v o/ the resund past, ond tn 04 lietre and araigne, forsver, all tho followsryg deaoribed read datate

Htiated tn Doodind Connty, A of Flake, ta-wit:

f of G¢usheant quarter

An undivided Hall iutereést in ‘ue . e 1
2 {£hgws) smd4 tha 3suthaast

8%
('} SE¢), Zust Half 5 douthwect juavtey
uuvtnv af tna HouraBast quarter (8Ey HEi) Sa tion Talrty s1x (38),
Townanipy Seven \7) Euash, Range Hrwm (1%) 5. &, =
Lats Ow2 {1}, fwn 1), 8ix 'v; ani deven (7)) nud the dautheu.
uarier ol o8 :3or‘sna.le- quATLET (82y ¥y} o Ssoticn Une (1), T \G..ihi.,
ainnt {&; Louth, )J.m:':.. sirvaen {13, .,u.:;. Hoime - leyYisidn, Lals 1': » {4)

fivz 13; a."‘ 31x (o &7 Hecilon 3tX tol, Townanip it (o) South, Ra.m
Fourtetu d\, Iant oY Hedwe weridian, known ke toe Rile &y kpnah, =opetner
with arl iivchea, Qauale, spter and wasar sights a‘.;.ur.ez.a..m 50 or usad
in cormecticn soerewita, 21l situnted in x_n.cmn.u.= Jounty, S%ase of ldane¢.

(45.00 INTIHIAL REIVELUZ 3TAF, Alla0nuD ALD CAUCZLLED).

TOGEYRER vith ail and singnlor Lhe tenomenta, hereditamanta and appurtenanas) (Rdreunte Bolonging oF h anyuies apper-
taining, the revertion and raveriione, rematnder and ramainders, ronta, isxes and profiLs thereof, and all estate, righe, titlo and interest
in atid 4 the eaid proporey as we'd In law ax in cquity, of the ¢aid part y of the Arat part:

TO HAVR &XD TOQ BOLD. Al ond eindulor, the above mantioned and dereribsst pramisay, togdether usth the appurienances,
wnto the part ¥ of the teeond par(, and to nig  holre and aaxigna farsver. And the antd party af the firat pare,
aned hig Nedre, the eald premizer in 2ho guies and peassabis potsnttion of the 10id part Yy of the secoad part, hig
heirs and apsigns, againsd the wéid qurt of the int part, and Liig haire, and afainat all ond ¢very porton ond parsons
whamepaver, lawfully otalming or o elo0n thy tamw yhall ani il WIRRANT and hy theee presenta farever DEFEND.

I¥ BITNESS WHEREOF, The »qid party of the firet pare kan hereurinret  his hand  ond spal |, She day
and Yeor Ared sbave written
Bignad, egied and Deiicersd ir. Livs Brordnes of ) Samse 1. Sedal {$241)
g {3R4L)
H. 0. Frazier (SE4L}
) ($E4L)
IPUTE OF IDLHO, 1
a
County of Gooding ( Onthis  18%h day of June in the gear 19 36,
bafors ms, . 0. .&'az* ar /6 liotsry Fublic in und for eaid County,
pertonglly appeared  Jaunes 1. Bedal, n wWidower,
known Lo md to be the zerton whascnome a3 wwbraribed to the within mstrument, and acknowledged to mé that  he

sanguied thao aeme,

m Withar B'herca?, [ have Leraunso 102 my hand a=d aflzed g oftelal 1eal, tre doy ond yoar in hds aerbifcote At abuie
written,

LHOREAYEWR A, 0. rrasser, lotgry Public in and
RAKG . 2oz she Biate of ldahe,
COUNTY OF GOODING Regiding at Hegerman, tdaho.

U heredy cmtify that the forepoing ix Wy sopry
of e anonad wmewummat o (e 1o my offics.

Datsd 19
HELEN P, EDWARDS
Dittrict Count Cierg
)0 ‘ /
By
Rccard'nd ar thg reanast of secmxw ime Joupary
2t %:0R% o'deck oM., thia 24 ey of Septezbor A D10 25
Fee, #1350
v . .BETE Bowler .. .- e ot bt

By ... .Yara T Urndghb ... . ..Deputy. County Recordar.
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