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Departmant of Water Resowrges

Adjudication Bureay
Claimants: Hagerman Water Right Owners, Inc.
and its individual members

Attorney Name and Address: HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED
133 Shoshone St. North
P.O. Box 389
Twin Falls, ID 83303-0389
Telephone: (208)734-7510
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* %k Kk k kK k Kk k Kk *

In Re SRBA Subcase No. See Attached Exhibit A

PATRICK D. BROWN

)

)

) AFFIDAVIT OF .
Case No. 39576 )
)

* %k k %k Kk k k *k %k Xk

STATE OF IDAHO )
) ss.
County of Twin Falls )
Patrick D. Brown, being first duly sworn upon oath, deposes and says:
1. My name is Patrick D. Brown and | make the following statements

based upon my personal knowledge and beliefs. | am otherwise competent to testify about

the foregoing and following matters set forth in this affidavit.
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2. | am an attorney licensed to practice law in the State of Idaho,
practicing with the firm of Hepworth, Lezamiz and Hohnhorst, Chartered. As part of my
practice, | represent Hagerman Water Right Owners, Inc. and its individual members in the
Snake River Basin Adjudication. | have represented that organization and most of its
members since early spring of 1993. The claimants in the subcases listed in Exhibit A are
some of those members ("clients").

3. In early spring of 1993, through Hagerman Water Right Owners, Inc.,
| have advised HWRO and its members about how to proceed in this litigation in order to
preserve and protect the water rights of its members.

4, In order to prepare to meet the May 1, 1993 objection deadline in
Basin 36, | spent most of the month of April, 1993 gathering information about the
adjudication process in order to advise my clients about whether or not they should object
to the Director’s recommendation of their rights. As an essential p'art of those activities, |
attempted to ascertain how IDWR recommended the rights and why the rights had generally
been reduced from their previously decreed amounts.

5. From those efforts, | was able to obtain representations from IDWR
about how the rights were recommended and why they were reduced. Attached as Exhibit
B is a document called the "Claims Investigation Manual" which was provided to me in
court on April 7, 1993 by Mr. Barber, counsel for IDWR. At that time, Mr. Barber
represented that the manual was the basis upon which IDWR investigated its claims and
made its recommendation in the Hagerman Valley. A true and accurate copy of that Claims

Investigation Manual is attached as Exhibit B.
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6. Also in April, 1993, in an attempt to resolve discovery disputes with
IDWR, which was at that time a party to the SRBA, John Hohnhorst of my firm and |
traveled to Boise to meet with David Shaw and Lynne Krogh-Hampe in order to have them
explain how the Hagerman Valley claims had been investigated and recommended. That
meeting on April 16, 1993 took place at the main offices of IDWR in Boise and was
attended by a court reporter who transcribed the conversations. Attached as Exhibit C is a
true and accurate copy of a portion of the court reporter’s transcription of what was said at
that meeting, in my presence.

7. Attached as Exhibit D is a true and accurate copy of a portion of a
supplemental discovery response | received from the Idaho Department of Water Resources
on April 23, 1993, which was at a time when IDWR was a party to the SRBA.

8. Based on the representations to me by the Idaho Department of Water
Resources, including those in the attached exhibits, | advised HWRO and its members that,
in my opinion as an attorney and based upon my review of Idaho statutes and case law, it
was likely that they could prevail on their objections given that IDWR acknowledged the
decrees but believed it could reduce the amount of the rights under the decrees by applying
"partial forfeiture.”

9. Based on that advise, HWRO and its members each entered into a
contract with this law firm to pay it to file and prosecute objections to IDWR’s
recommendations, generally, and specifically to attempt to prevail on the partial forfeiture
issue in order to have the claimants’ rights adjudicated as they have been previously

decreed. Since April, 1993, | have filed numerous objections and continuously attempted
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to get the question of partial forfeiture decided by this court. HWRO and its individual
members have paid me tens of thousands of dollars over the past 3 years in order to
successfully litigate the question about partial forfeiture.

10.  The first time | was ever informed that IDWR believes that partial
forfeiture of decreed rights was not the basis for IDWR’s recommendations was in open
court this month (May, 1996) at the hearing to reconsider the court’s decision on Basin-
Wide Issue 10, regarding Partial Forfeiture.

11. Attached as Exhibit E is a true and accurate copy of the New

International Mortgage decree. Attached as Exhibit F is a true and accurate copy of the

Findings of Fact entered in the New International Mortgage case.

12. Attached as Exhibit G is a true and accurate copy of the Notice of
Claim to a Water Right filed by the |daho Department of Fish and Game.
13.  Further your affiant sayeth not.
Dated this 31st day of May, 1996.
-Patrick D- Brown

SUBSCRIBED and SWORN to before me this 31st day of May, 1996.

/ .
NOTARY PUB 15 FOR IDAHO
Residing at: , d

/Z
My Commission Expires: X/S‘//DGO/

(WATER\HWROPDB.AFF)lim
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA STANDARD FORM NO. 5

Case No. 35976 SUBCASE NO. 36-00090D

(ONE NUMBER ONLY)

STIPULATED ELEMENTS
OF A WATER RIGHT

THIS FORM MAY ONLY BE USED IF ALL PARTIES HAVE STIPULATED TO ALL ELEMENTS OF
A WATER RIGHT AND MAY BE SUBMITTED AT ANY TIME FOLLOWING THE CLOSE OF THE
STATUTORY RESPONSE PERIOD.

This form is used to report the stipulated elements of one water right acquired under state law
or one water right acquired under federal reserved water right. Submission of this form will not
automatically result in the issuance of a partial decree. The Presiding Judge or Special Master
will conduct any hearing necessary to determine whether the facts, data, expert opinions and law
support the issuance of a partial decree for the water right.

The parties agree that the Snake River Basin Adjudication Court has jurisdiction of the parties and
subject matter to enter a partial decree for this water right; that they have been served with
sufficient process, according to law; and that they have appeared, prosecuted and defended their
positions with regard to this water right dispute.

Instructions for Use

Elements where there has been no objection should be listed exactly as they appear in the
director’s report. The statement as to these uncontested elements shall state "as recommended
in the director’s report."”

Contested elements that are the result of an objection filed with the court shall be accompanied
by a statement fully describing the facts, documents, expert opinions and law which support each
element of the water right (attach additional pages if necessary).

SF. 3
Revised 12/7/94 Page !



1. The name and address of the claimant are:
Mildred Culbertson
Route 1, Box 379, Hagerman, ID 83332

Required statement:

Name: Per Notice of Change of Water Right Ownership filed with IDWR

Address: As recommended in director’s report

2. The source of water is:

Spring

Required statement:

As recommended in director’s report

3. The quantity of water used in cubic feet per second (CFS) or the quantity of water stored
in acre-feet per year (AFY) is:

.02 cfs

Required statement:

As recommended in director’s report

SF. 5
Revised 12/7/94



4. The priority date is:
June 1, 1927

Required statement:

As recommended in director’s report

5. The legal description of the point(s) of diversion is; if the claim is for an instream flow,
then a legal description of the beginning and ending points of the claimed instream flow:

Township 7 South, Range 13 East, Boise Meridian, Section 11, NE1/4SE1/4NF1/4

Gooding County, Idaho

Required statement:

As recommended in director’s report

6. The purpose of use is:

Domestic

Required statement:

As recommended in director’s report

SF. 3
Revised 12/7/94
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7. The period of year when the water is to be used is:

Year Around

Required statement:

As recommended in director’s report

8. The legal description of the place of use or of the reservation is:

Irrigation: Township 7 South, Range 13 East, Boise Meridian, Section 11, NE1/4NE1/4,

Gooding County, Idaho

Required statement:

As recommended in director’s report

9. The annual volume of consumptive use is:

Required statement:

As recommended in director’s report

SF.5
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10.  Other matters necessary to define this water right:

None

Lt

These matters are necessary because: . L wias -
] >
N/A ‘

These matters do not fall within the 9 elements listed above because:
N/A

Signatures and Addresses of Parties and their Attorney of Record (ttach additional pages if necessary):

| have read this form and know its contents and the statements are true to the best of our
knowledge and belief.

Name: Mildred Culbertson Name:

Address: P.O. Box 386 Address:

City/State/Zip: Hagerman, ID 83332 City/State/Zip:

Attorney of Record: Patrick D. Brown Attorney of Record:

Phone: (208)734-7510 Phone:

I Ntpredl botleiZonr  $/30/ 9L

Party’s Signature Date Party’s Signature Date

Dat! ‘ Attorney’s Signature Date

S.F. 5
Revised 12/7/94 Page 3



INSTRUCTIONS FOR MAILING

You must mail this form, including all attachments, to the Clerk of the Court and to the

parties identified in the Certificate of Mailing.  FAX filings will not be accepted by the SRBA
M y ourt. . P -

; L 'i
:-'!" e O ¥ v

You must sign the Certificate of Mailing to show that you followed these steps.

CERTIFICATE OF MAILING

| certify that on May 31, 1996, | mailed the original and copies of this form, including all

attachments, to the following persons by mailing the original and/or copies, postage prepaid and
addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O..Box 2707

Twin Falls, Idaho 83303-2707

2. Copies to (insert names and addresses):

Chief, Natural Resources Div.
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, ID 83711-4449

Director of IDWR
P.O. Box 83720
Boise, ID 83701-2139

ignature of pdfy/claimant or attorney

\WATER\00090D .5F 3
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EXHIBIT "A"

List of Subcases

Lynn J. Babington and Karen L. Babington 36-00003C
Walter J. Bonning, Il and Judy L. Bonning 36-00108B
Dale E. Boyer and Elaine Boyer 36-00079

William E. Norris, David L. and Linda C. Cropper,
Blaine Richard and Vivian Cropper, Dave and

Nancy Anderson 36-00047
Mildred Culbertson 36-10409
Frank C. Erwin and Peggy Erwin 36-00092
Michael J. Fleming 36-00064B
Keith L. Fuell and Jolene Fuell 36-00086C
Frank L. Glauner and Jean Glauner 36-00039E
Mattie P. Grigg 36-10283B
George ). Korbis and Nellie W. Korbis 36-00039N
Marilyn J. Miller 36-00085A
Howard L. Morris and Rhonda K. Morris 36-00061
Howard L. Morris and Rhonda K. Morris 36-00062
Howard L. Morris and Rhonda K. Morris 36-00063
Mark Potter and Susan Potter 36-00039)
Edna M. Rea 36-00003A
Roger Shaffer 36-00034B
Doyt H. Simcoe and Roxie Simcoe 36-00003F
Richard D. Simon 36-00035)
Dick J. Veenendaal and Sigrid E. Veenendaal 36-00039C
Edith L. Vernon 36-00003E
Paul E. Watkins and Inez S. Watkins 36-00106
Basil Lester Zink and Myrle Hyde Zink 36-00103F
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CLAIM INVESTIGATION HANDBOOK

INTRODUCTION

A. PURPOSE
The claim investigation handbook has the following three parts.

1. Cclaim Investigation Manual: The manual contains general
instructions as to review to be done for a particular claim, and
the recommendations to be made based on the results of the review.

2. claimant Contact Checklist: The claim investigation manual
may indicate that several types of claimant contact are required
for a single claim. The claimant contact checklist is a means to
keep track of the items to be covered in the claimant contact.

3. Cclaimant Contact Sample Letters: These letters provide sample
language for some of the more common types of claimant contact. It
has not been possible to come up with a single or a few forms that
cover those types of claimant contact and still contain the
necessary information in an understandable format (like the forms
that were used for return of notices of claims). staff are
encouraged to devise forms that work best for their situations.
The claimant contact letters should, however, provide the claimant
with substantially the same information shown in the sample letters
(see Part D below as to claimant contact).

B. ORGANIZATION AND USE

The manual is divided into nitems" by the elements of a water

right (claimant, priority, source, etc.) . Each item is then
divided into "parts" according to the basis of the claim (recent
decree, other decree, recent license, etc.). Wwithin each item

there is listed each issue which the water agent MUST review, and
a list of other issues that the agent may encounter. The issues are
organized (to the extent possible) soO that the simpler the claim,
the sooner the agent reaches the part that contains the
recomnendation to be made. (For example, the issues that will
result in disallowal of the claim are dealt with first, so that the
agent doesn’t waste +ime verifying beneficial use when the claim is
going to be recommended for disallowal.)

This method of organization resulted in some redundancy, which
in turn contributed to the length of the manual. (For example,
both the source item and the point of diversion item contain a
general discussion as to changes in use of a water right, but only
fhe detailed aspects relevant to a change in source are discussed
in the source item.) It should, however, accommodate the two
original goals, which were to provide both a step-by-step guide to
review of a claim and a general reference manual.
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This manual addresses primarily legal, policy, or procedural

issues, and not technical matters. As to those issues, it is
intended to be as comprehensive as possible. Nonetheless,
questions of a general nature will no doubt continue to arise that
are not adequately addressed in the manual. As revisions are

finalized, replacement pages will be provided to the staff. More
specialized issues will continue to be addressed in adjudication
memos.

As noted above, the manual does not address "“technical"

matters. For example, the manual does not describe how a field
exam should be conducted, instruct field agents in the use of
measuring devices, describe the "Mannings" equation, etc. The

manual does generally indicate when a field exam is required; for
example, a field exam is required for all claims based on
peneficial use, and a field exam is required to confirm a claim to
an accomplished change in use of a licensed or decreed right. A
field exam should also be done when there 1is an issue raised by a
claim that can be resolved by a field exam. Where an issue cannot
be resolved by field exam, the manual generally provides for the
claimant to be contacted to provide the information needed to
support the claim.

Copies of this manual may be provided to the public when
specifically requested, subject to payment of mailing and/or
copying charges. n"subscriptions" for updates will not Dbe
avallable. THIS CLAIM INVESTIGATION HANDBOOK REMAINS SUBJECT TO
REVISION.

c. INITIAL REVIEW OF A CLAIM

The first time the claim is reviewed, the entire claim should
be reviewed before proceeding with further investigation. The
claim investigation manual may indicate several types of claimant
contact need to be made, or that several items need to be field
examined, or that review of certain items needs to be coordinated.
After an initial review of the entire claim, the water agent should
develop an overview of what needs to be done and when it needs to
pe done for this claim (and sometimes for other related claims).
If the water agent needs to return to the claim at a later time,
the agent may then focus on problem areas that need extra
attention.

D. CLAIMANT CONTACT
1. General

There will be a variety of situations in which a claim may not
be recommended as claimed absent further information, most of which

are noted in the manual. Generally, it will be appropri;te to
contact the claimant to allow the claimant the opportunity to
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submit additional information in support of the «c¢laim, and
generally, this contact will be by letter.

Claimant contact sample letters are provided for most of the
types of claimant contact noted in the manual. The claimant
contact should state generally what additional information is
necessary, briefly explain why that information is necessary,
provide a deadline for receipt of the information by IDWR, and
state what will happen if the information is not received.

The claimant contact is complete either when the claimant
responds (whether or not the information submitted is sufficient)
or when the claimant fails to respond by the deadline. Information
may still be submitted after the deadline, but the claimant should
be encouraged to submit it as soon as possible. (The later the
information is submitted, the greater the chances that IDWR simply
will not have the time to consider the information in preparing the
director’s report.) Claimant contact, once properly made, need not
be repeated with respect to a particular issue.

NOTE: The claimant will have a second opportunity to present
additional information as part of the proposed recommendation/
notice of error procedure. See Adjudication Memo #32 as to
the proposed recommendation/notice of error procedure.

The claim investigation manual may indicate claimant contact
for a number of different purposes. Generally, all of the types of
claimant contact indicated for one claim would be included in one
letter, or at most two letters (one before field exam and one
after). ’

2. Contact to attorney

When the claimant 1is represented by an attorney, any
communication from IDWR regarding the claim should generally be
directed to the attorney, and not the claimant, unless the attorney
indicates otherwise. The water agent should check the data-base to
determine if the claimant is represented by an attorney, because an
attorney may have filed a notice of appearance with the court
rather than on a notice of claim form. See Adjudication Memo #22
as to the effect of a notice of appearance by an attorney.

3. Documenting claimant contact

When claimant contact is to be made to obtain additional
information, must the claimant contact be by letter, and must the
response be in writing? Or would it be sufficient to simply talk
to the claimant, either on the phone or in person at the field
exam, and obtain a verbal response? Verbal contact is generally
sufficient, with the following three caveats:
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1. A memorandum MUST be made and included in the file, which
states the name of the person with whom the water agent spoke,
the name of the agent, the date of the conversation, notes of
the relevant portions of the conversation, and notes of any
other relevant information the agent has about the issue.

2. If the agent has some reason to doubt the reliability of
the information provided by the claimant, then supporting
evidence should be required.

3. If the claimant is not responsive to a verbal request for
more information, written claimant contact should be made.
The written claimant contact is evidence that IDWR informed
the claimant of the need for additional information and the
consequences of failure to provide it.

Finally, although the claim investigation manual may state
that claimant contact is reguired to allow the claimant the
opportunity to submit information in support of the claim, claimant
contact is not required if the information is already available, if
the agent can more easily obtain the needed information from
another source, or if for any other reason the claimant contact
would not be worthwhile.

E. STATUS OF REVIEW AND BASIS FOR RECOMMENDATION

The "quick-look" page of the claim verification report (CVR)
will be used to indicate the extent of the review that needs to be
done and the status of that review. The claimant contact checklist
may be attached to indicate the type of claimant contact to be
made. -

The claim file for each claim should indicate the basis for
the recommendation - NOT just the basis for recommendations that
are different than the claim. This may be done in the manner that
is convenient for the water agent, but should be appropriate to the
degree of complexity. It might, for example, be a remark on the

CVR, or a separate, more detailed memo to the file.
F. FURTHER REVIEW

The manual is a generic document that is intended to deal with
the majority of issues, but there will no doubt be many claims that
it does not adequately address. In addition, the analysis in the
manual is based on general rules and some readily identified
exceptions to those general rules, and other exceptions may exist.
Therefore, although the manual indicates certain actions to be
taken in certain circumstances, the claim reviewers will need to
exercise their judgment in identifying claims for which different
action may be warranted. Ssuch claims should be referred for
further review to the appropriate staff (generally, the bureau
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chief for policy questions, the technical section supervisor, and
the attorney assigned to that region for legal guestions).

Prior to referring a claim for further review, the agent
should complete any relevant investigation, and should prepare a
short memo or note describing the issue that needs further review
and the relevant information already available.

G. CHANGING CLAIM

For each claim, an electronic record is created with an "A"
prefix. Prior to claim review, the "A" record should be proofed to
make sure that it is the same as the written claim and properly
coded, including all amended claims.

A duplicate record with an "R" prefix will then be computer
generated for each claim. When the manual indicates that the
appropriate action is to change the claim, it is the "R" record
that is to be changed. The "R" records for a basin will not be
available to the public until the proposed recommendations for a
pasin are distributed. The "R" prefixes will be stripped from the
"R" records when the director’s report is filed with the court.

Under this procedure, the "A" record will continue to reflect
the right as claimed, and data-entry during the review stage will
be limited to those situations where the claim 1is going to be
recommended differently than it was claimed, or where an amended
claim or notice of change in address/ownership is filed after the
"R" record is created.

H. SPLIT OR SEPARATE CLAIM

There are a number of places where the manual indicates that
the appropriate action is to split or separate a claim. A claim
might be SPLIT, for example, where the right was partitioned by
conveyance to two of more different owners, or where the original
right had more than one source. In such cases, the claims
resulting from the split will all have the same root claim number
with different alpha suffixes attached.

A claim might be SEPARATED where the claimant sought to claim
one right that is in fact two rights, but the claimant will not be
required to file an additional claim and pay an additional claim
fee. This might arise, for example, where the claimant claims a
partial change in use that is in fact an additional appropriation.
In such cases, the new claim will have a new claim number.
However, the manual provides for creation of a new electronic claim
record only if the new claim is to be recommended, to avoid
unnecessary clutter in the database.
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I. PROOF OF FACTS

In many instances the gquestion of what is to be recommended
depends on whether a fact has been sufficiently proven. Absolute
proof of every essential fact is not required for making a
recommendation. The issue as to the amount of proof reguired is
addressed by rules governing the burden of proof.

Generally, the burden of proof for most issues 1is on the
claimant, because the claimant 1is seeking to have a water right
confirmed. A good example is proof of priority of beneficial use
claims. The claimant is required to submit some information
‘tending to support the priority date claimed; absent contradictory
information, the claimant’s information meets the claimant’s burden
of proof and the claimed priority date is recommended. If IDWR has
other information which contradicts the claimant’s information,
then the claimant may be required to submit further information in
support of the priority date; all of the relevant information is
then "weighed" to determine if the claimed priority is more likely
than not the correct priority.

In determining whether a fact is sufficiently proven, a court
looks to the "weight" of the evidence. The court evaluates the
credibility of the evidence, the inferences that can reasonably be
drawn from the evidence, and then determines whether the
"preponderance" of the evidence supports the alleged fact. If you
picture the scales of Jjustice, then a preponderance is the amount
of proof required to push the needle past the mid-point. It is not
the '"proof beyond a reasonable doubt" that is used in criminal

cases. (However, the standard of proof for forfeiture is !"clear
and _convincing —evidence", which is something more than "a
preponderance", but not as much as "beyond a reasonable doubt".)

Other examples where the burden of proof is on the claimant
include: proof of appropriation or elements of an appropriation (a
decree or license generally meets the claimant’s burden), proof of
a change in use of a water right and lack of injury from a change
in use (an approved transfer by IDWR generally meets this burden) ,
resolution of an ambiguity in a decree, peneficial use of water in
excess__ of _the /;zat§§n§y irrigation -standard, defenses to
forfeiture, etc‘thné’E%' (or any party challenging the right)
generally bears urden with respect to forfeiture and
abandonment of a decreed or licensed water right.

e [

In determining the facts for purposes of recommending claims,
the water agents will to have to make some close calls. About the
only instruction that can be offered is to make a reasonable
attempt to gather the relevant evidence, to exercise good judgment
in evaluating that evidence, and then to document the evidence for
the file in case it is needed in court later. All the available
information should be documented for the file, not Jjust the
information supporting the recommendation; for the file to justify

INTRO, Page 6



the recommendation it must also show the contradictory information
that was considered in making the recommendation.

DOCUMENTATION of information wupon which the facts are
determined is very important. The more complicated the claim, or
the more likely the claim is to be contested, the more important
the documentation is. "Documentation" does not necessarily mean
that the water agent has to find written evidence before a fact can
be determined; it does mean that if a determination is based on
information that is not in writing, the agent should prepare
written notes for the file.

It is important to remember that once that a recommendation is
made it is not locked in stone. The claimants will have an
opportunity to file notices of error with IDWR to IDWR’s proposed
recommendation, and will have the opportunity to file objections
with the district court to the director’s report. More information
may become available as part of these processes.

Jo. RES JUDICATA

The rule of res judicata provides that once a party has the
opportunity to fully litigate a matter the party may not relitigate
issues that were or should have been litigated in the prior
proceeding. The primary reason for the rule is to prevent waste of
judicial (taxpayer) resources and other parties’ resources by
people who have already had their day in court. Although the rule
could keep someone from correcting a real error in the prior
proceeding, the rule is still deemed fair because 1) the party had
the opportunity (typically several opportunities) to correct the
error in the prior proceeding, and 2) to allow an exception
whenever someone claims an error would essentially do away with the
rule.

There are some limitations and exceptions to the rule of res
judicata. These include: 1) matters subsequent to the decree, 2)
ambiguities in the decree, and 3) clerical errors. In addition, a
decree is not binding on persons not party to the decree; a decree
may be declared void if the court lacked jurisdiction to enter it;
and the decree might describe a water right without actually
adjudicating it (see Part Q below as to when is a right really
decreed). This discussion is l1imited to the three numbered items.

Matters subsequent to the decree include forfeiture and
changes in use (as well as new appropriations) occurring after the
cut-off date of the decree. The water right was determined to
exist as described in the decree at the time it was adjudicated;
it is conclusive as to facts before the decree but not afterward.
Forfeiture and changes in use are two circumstances that could
arise after the decree to change the water right. Forfeiture can
also include use of water that was beneficial at the time of the
decree but is no longer beneficial because it is unreasonably
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wasteful under current standards. What 1is considered reasonable

changes over time as technology 1lmproves OX other circumstances
change.

Ambiguities in the decree can be "patent" or "latent." A
patent ambiguity is one that is apparent on the face of the decree,
such as where the decree does not describe the point of diversion.
The decree determined the water right, and the water right
necessarily has a point of diversion, but the decree fails to
describe it. A latent ambiguity is one that becomes apparent only
with additional facts, such as where a right is determined from a
source named "Spring Creek," but there is more than one Spring
creek which may be the source of the water right. Ambiguities are
resolved by looking to the pleadings or evidence in the court files
or even to evidence outside the court files to determine what the
court must have meant at the time the court entered the decree.

The rules of civil procedure expressly provide for correction
of clerical errors in a decree at any time after the decree is
entered (though some cases require the motion to be made within a
nreasonable" time). The rule applies only to clerical errors, not
substantive errors. The distinction between clerical and
substantive is difficult to explain, but the essence 1is that a
clerical error occurred if the court meant to say X but said ¥; a
substantive error occurred where the court meant X and said X, but
the court should have said Y. A common example of a clerical error
is a simple transposition of numbers in a property description -
the evidence/pleadings in the case showed a point of diversion in
section 21, the claimant in fact used a PD in section 21, but the
decree said section 12. The error would be substantive, however,
where the evidence/pleadings in the case showed a PD in section 21,
the decree said section 21, and now the claimant wants to show it
was actually in section 12.

In reviewing claims, IDWR will not investigate every apparent
change to determine if the discrepancy is the result of a clerical
error in the decree. If will generally be up to the claimant to
raise the issue (either in response to claimant contact prior to
filing the report or in an objection to the report). It will also
be up to the claimant to prove that there was an error and that the
error was clerical.

In some instances, a claimed error that is not clerical may be
treated as a change after the decree. For example, the decree says
the PD is in section 21, the claimant says the PD is in section 22,
put the claimant can’t show that the error was clerical. The PD in
section 22 might be recommended if it doesn’t result in injury. If
the PD in section 22 has been used for more than five years prior
to commencement, it might not make much difference if the situation
is viewed as a clerical correction or as a change in use, due to
the limited review of injury from changes more than five years
prior to commencement.
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Res judicata also applies to parties in contested cases before
an administrative agency, such as contested permit or transfer
proceedings before IDWR. Res Jjudicata does not apply to agency
proceedings that are "ministerial," which would include uncontested
permit or transfer proceedings. However, a similar rule of
"finality" would apply, so that a claimant is not entitled to raise
a judicial challenge to IDWR'’s determinations in an uncontested
permit or transfer proceeding except through a properly filed
appeal. IDWR may revisit issues determined in such a proceedings;

.

whether IDWR will do so is subject to the director’s discretion.
K. SECOND ROUND SERVICE

During the investigation of the claims and the water system,
if IDWR discovers an unclaimed water use (other than small D&S),
IDWR is required to serve a commencement notice by certified mail
on all persons with a record interest in the property on which the
water is used. Service is not required to be made to such persons
who have already filed a claim in the adjudication, even if for a
different use. This is known as second round service, which is
described in more detail by an order issued by the district court.

There are some sub-items in the manual where a discrepancy is
resolved by adding a parcel to the list for second round service.
Where a water agent discovers an unclaimed water use (other than
small D&S), the manual directs the agent to state the parcel
description in the space for second round service on the claim

verification report (CVR). Each region will compile a list of
these parcels and forward the list to the state office.

The state office will provide the regional office with a list
of the parcels and persons previously marked for second round
service 1in a basin. The list should be useful for resolving
guestions as to whether service has already been made to a
particular person or for a particular parcel.

Questions regarding second round service should be referred to
the legal assistant, who will be generally responsible for
coordinating the various second round service activities.

L. UNDERCLAIMED RIGHTS
1. General

Generally, a right may not be recommended that is "in excess"
of the right claimed, due to a general rule of pleadings that the
relief granted may not be greater than the relief sought. This
includes a priority earlier than the priority claimed, amounts in
excess of the amount claimed, purposes of use in addition to
purposes of use claimed, or a total number of irrigated acres
greater than the number claimed. An amended claim (or additional
claim) is required before the excess may be recommended. An
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amended claim is generally not required %o recommend a different
place of use, a different point of diversion, additional points of
diversion, or a different season of use for irrigation; 1in these
cases, the recommendation 1is different but not greater than the
right claimed.

2. claimant contact re underclaimed rights

Wwhat should be done where a decreed right that may be
excessive by current standards is not fully claimed? (This issue
has arisen, and is most likely to arise, with old decrees that
decree an excessive amount of water for irrigation. Similar issues
can arise where the claimant claims a later priority, doesn’t claim
a nature of use, of claims less acreage than indicated on a decree,
license, or permit; or claims less than was found at the field
exam for a beneficial use right.)

There are basically four potential options for dealing with
underclaimed rights:

a. Assume that the claimant claimed everything the claimant
wanted to claim. The problem is that there may be instances
in which it is apparent that the claimant simply made a
mistake. For example, if the claimant claims a priority date
less than five years after the decreed priority, this is
fairly clearly an error, because no forfeiture could have
occurred in that time.

b. Assume that the claimant claimed what the claimant wanted
to claim, unless there 1is good reason to believe that the
claimant may have simply make a mistake, in "which case
claimant contact should be made to allow the claimant to claim
the remainder of the right.

c. Make claimant contact to allow the claimant to claim the
remainder of the right, unless it is clear that IDWR will not
recommend the remainder. The problem with this approach is
that it would require IDWR to examine every underclaimed right
to determine if IDWR may recommend more than was claimed, when
the whole point of having the notice of claim as a pleading is
to limit IDWR’s ingquiry to what is claimed.

d. Make claimant contact whenever a right is underclaimed,
to allow the claimant to claim the remainder of the right.
The problem with this approach is that the claimant could be
contacted to inform them that the right is potentially
underclaimed, only to be told later that the remainder of the
right will be recommended for disallowal. In addition, this
procedure could result in IDWR assisting the claimant to
fabricate the claim, even though this is not the intent, and
the only way to prevent this result would be to field examine
the claim if the claimant files an amended claim (or files an
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additional claim) to include amounts, nature(s) of use, or
place(s) of use that were not initially claimed.

The second option described above is the procedure that will
be followed. Tt will be assumed that the claimant claimed
everything the claimant wanted to claim UNLESS the right is clearly
underclaimed AND there is good reason to believe that the claimant
may have simply made a mistake. If so, then the claimant should be
contacted to allow the claimant to claim the remainder.

"Clearly underclaimed" means that there should be a
significant difference between the claim and the decree, the
license, or the field exam for a beneficial use claim. What is a
significant difference requires an exercise of judgment on the part
of the agent. For example, a difference of an acre or two on a
forty acre claim might not be significant, whereas a difference of
an acre or two on a claim to a few acres might be. Examples of
"good reason to believe that the claimant may have made a mistake"
generally include but are not limited to the following:

a. The priority date claimed is less than five years after
the decreed or licensed priority date or the proposed priority
on the permit.

b. The claim is based on beneficial use, the right is
underclaimed compared to the field exam, and the unclaimed
portion is not covered by an application for transfer, an
application for permit, or a permit. (Note that the claimant
contact would inform the claimant that, if .the claimant
desires to continue the unclaimed use, the claimant needs to
file an amended claim, an additional claim, an application for
permit, or an application for transfer, depending on the use
and when it was initiated.)

c. The right is underclaimed and it is based on a license or
decree, the right is field examined because a change was
claimed, and the field exam shows a use greater than was
claimed. (Note that here the right is not field examined
pecause it was underclaimed; rather, it was field examined in
the normal course of investigation which gave rise to a reason
to believe the claimant erred in preparing the claim.)

M. PERMITS FOR WHICH A PROOF DUE NOTICE WAS FILED PRIOR TO
COMMENCEMENT

There are some permits on file with IDWR for which a proof due
notice was filed prior to commencement but for which a license will
not have been issued at the time the permit is investigated for
purposes of preparing the director’s report. (There should be
fewer claims in this category as time goes on.)
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Water allocations staff will be coordinating with
adjudications staff to ensure that licenses are issued for these
rights prior to filing the director’s report. (There may, however,
be some permits that for one reason or another cannot be licensed.
For example, where the land was put into set aside after the proof
due notice was submitted but before the licensing field exam was
made, then a license cannot be issued because beneficial use in
accordance with the permit cannot be confirmed.) The license will
NOT include any expansions or unapproved changes claimed in the
adjudication. Once the license is issued, then the claim should be
recommended as based on a license, and an expansion or unapproved
change should be reviewed in generally the same manner as any other
expansion or unapproved change of a licensed right.

There is, however, one important caveat. For various reasons,
there has in some cases been a substantial period of time between
the filing of the proof due notice, completion of the licensing
field exam, and the issuance of the license. An expansion or
change in use must have occurred prior to commencement of the
adjudication to be claimed in the adjudication, but cannot be
claimed for a right based on a permit. The problem that arises
from the lapse of time 1s that a claimant could be prevented from
claiming an expansion or change in use that occurred prior to
commencement because the right was still based on a permit at that
time.

This problem will be resolved, for purposes of the expansion
and accomplished change in use analysis, by treating the right as
if the license were issued when the proof due notice was submitted.
Thus, if an accomplished change in place of use is claimed, the
licensing field exam confirmed the new place of use, and the
licensing field exam was prior to commencement, then the change may
be claimed in the adjudication, and the change will be deemed to
have occurred as of the date of the licensing field exam for
purposes of the injury analysis. If the licensing field exam was
done after the commencement of the adjudication, the change may
still be considered as part of the adjudication if the.claimant can
clearly demonstrate the extent of the use made prior to
commencement. (Since a licensing field exam is required to perfect
the right, claims based on a use made prior to the field exam must
be confirmed by evidence of similar strength.)

The result of this policy is that 1) an expansion may not be
recommended with a priority date earlier than the date the proof
due notice was submitted, 2) the date of change for purposes of the
injury analysis will be deemed to be no earlier than the date the
proof due notice was submitted, and 3) an expansion or accomplished

transfer may not be claimed for a right for which the proof due
notice was submitted after commencement of the adjudication.

NOTE: If an expansion or accomplished transfer is to be
recommended based on this analysis, then adjudications staff
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should work with allocations staff to make sure that the
1icense for the right is issued before the expansion or
accomplished transfer is recommended. Claims recommended with
a basis of permit should not be recommended differently than

permitted.

There is another situation where coordination of the efforts
of adjudications and allocations staff will be very important. In
some cases, the extent to which peneficial use has been made of a
permit pending action by the allocations staff is dependent on the
nature and extent of other water rights, the use of which is
combined with the permitted right. Where the claim to be
investigated is pending action in the water allocations section, or
overlaps with another right pending action in the water allocations
section, adjudications staff should coordinate with allocations
staff, in a timely manner that allows both sections to meet their
schedules.

N. DATE OF CHANGE

where the claimant is asked to provide the date of change, the
date should include the month, day, and year. Where the claimant
does not submit the month and/or the day, then the same rules will
apply as for priority of peneficial use claims. If only the year
is provided, then the month and day will be the last day of the
season of use of that year. If only the month is provided, then
the day will be the last day within the season of use in that
month.

Evidence of date of change should be reviewed in much the same
manner as evidence of priority date for beneficial use claims (see
Part F.l below). Where the claimant submits evidence of the date
of change, but the evidence does not support the date of change
stated by the claimant, then the date of change is deemed to be the
earliest date supported by the claimant’s evidence, unless the
manual indicates otherwise. (For example, the manual might
indicate otherwise where the claimed date of change is precluded by
a prior judicial or administrative proceeding.)

If the change occurred after November 19, 1987, then a

specific date is not necessary, and the evidence need only support
that the change occurred sometime after that date.

o. OWNERSHIP

IDWR will generally not require proof that the claimant is the
owner of the water right claimed or that the right was not

initiated in trespass for purposes of preparing the report.

Ownership issues should be investigated, however, in the following
circumstances:
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1. Duplicative claims - different claimants file claims to
the same water right or the same portion of a water right (see
Part XI.C);
2. There is reason to believe, from information already
available to IDWR, that there is an ownership or trespass
problem.

P. APPLICATIONS FOR CHANGE IN USE (TRANSFERS)

1. Application approved before claim filed

In many instances, the first step in the analysis described in

the manual is to compare the claim to the decree or license. In
such instances, the claim is to be compared to the decree or
license, as amended by the most recent approved transfer. The

transfer is final when the period for appeal has passed and no
appeal has been filed, or the appeal and any proceedings on remand
have been completed.

2. Application approved after claim filed but before report is
filed

The adjudication statute requires the claimant to amend a
claim consistent with an approved transfer. Based on a literal
interpretation of the statute, past procedure was that allocations
staff would notify the claimant that the transfer had been
approved, and adjudications staff would then notify the claimant to
file an amended claim. Since this seems unnecessarily burdensome,
the current procedure is that the approved transfer will be deemed
to amend the claim without the claimant having to file an amended
claim. Allocations staff will send copies of the approved transfer
to the region, and regional adjudication staff should include it in
the claim file and data-enter the changes in the "A" record (and
the "R" record, if one has been created).

There may in some instances be a discrepancy between the claim
and the approved transfer other than the approved change, in which
case the claimant should be contacted to resolve the discrepancy.
For example, the claim may be to a decreed right that includes an
expansion in irrigated acreage that may be claimed in the
adjudication but may not be approved in a transfer proceeding. If
the claimant wants to claim the right differently than it is
described in the order approving the transfer, then the claimant
should filed an amended claim describing the right as the claimant
wishes to claim it.

3. Application pending at time report prepared
If an application for transfer has been filed for a change in
use that was made prior to commencement of the adjudication, then

it may be possible to recommend the change as an accomplished
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transfer, in which case the administrative transfer proceeding is
unnecessary. If the change is to be recommended in the report,
then allocations staff should be informed of the recommendation.

If the transfer applied for may not be recommended as an
accomplished transfer, then the right should not be recommended
with the changes proposed in the transfer application until the
transfer has been approved and the order approving the transfer has
become final.

Where an order approving a transfer has been issued, but the
order is not final at the time the report is prepared, the claim
should be referred for further review by legal staff after the
claim has been investigated.

Q. WHEN IS A RIGHT DECREED?

For purposes of preparing the director’s report, a right will
be deemed to have been decreed where the decree determines the
amount, priority, and source of the right as against claimants .0of
other water rights.

A right that is described in a decree that only determines
ownership of a water right as against other purported owners ct
that same right are not considered decreed rights. Examples of
such decrees include decrees in divorce, bankruptcy, foreclosure,
and forfeiture proceedings (here, forfeiture refers to seizures of
property for payment of debt or in criminal proceedings).

There may be rights described in the water right database with
a basis of decree, that are based on a decree that did not
adjudicate a right. Such rights should be reviewed as rights based
on beneficial use, and if recommended, should be recommended with
a basis of beneficial use. The claim should include a COMMENT that
the decree on which the claim is based did not adjudicate water
rights. However, if the right has been administered by <the

watermaster as a decreed right, then the claim should be referrgi
for further review by legal staff after it has been investigated.

R. BASES FOR DISALLOWAL

A claim recommended for disallowal should have a stTtatus o
WI". The claim should include a remark indicating the bpasis for
disallowal. Adjudication Memo #32 lists standard remarks for basis
for disallowal (the "P" prefix remarks.) If none of the standard
remarks seem appropriate, then the water agent should contactT legal
staff.

The claim should also include a standard condition that cffers
a brief explanation of the basis for disallowal. Adjudicaticn Mexc
#32 lists the conditions for the standard bases for disallowal [t=ze
vp" prefix conditions, which are numbered the same as the nen
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prefix vremarks to which they correspond) . The disallowal
conditions will print only in the proposed recommendations, and not
in the report (see Adjudication Memo #32 as to the proposed
recommendation/notice of error procedure). It is not necessary to
delete any other conditions in the claim record, because the
computer will ignore other remarks in a claim record with an "I™
status.

S. STATUTORY CLAIMS

To what extent may a statutory claim be relied on as
information either in support of or in contradiction to an
adjudication claim? Generally, a statutory claim should be
evaluated the same as any other affidavit by a claimant. However,
the statutory claim speaks ONLY as to the date as of which the

claim was filed. It is NOT evidence in support of a priority prior
to the date the statutory claim was filed.
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I. NAMME & ADDRESS

A. CHANGE IN ADDRESS OR OWNERSHIP

See Adjudication Memo #18 for more information as to changes
in ownership and address.

1. Is the name and address the same as on the most recent,
proper notice of change in address or ownership?

If not, then the new address and/or owner should be data-
entered.

NOTE: Where multiple changes in ownership have been filed for
a claim, it is not necessary that the names and addresses of
all previous owners be kept in the "R" record, as was
generally done with the "AY record. The claimants who

originally filed the claim, and the current owners (including
current representatives, attorneys, etc.) need to be kept in

the "R" record; intervening owners and previous
representatives or attorneys need not be kept in the "R"
reccrd.

2. Is there reason to believe that there has been a change

in address or ownership, and proper notice of the change in address
or change in ownership has not been received?

If so, then the claimant should be contacted to obtain proper
documentation of the change. If such documentation 1is not
received, notices will be sent to the 0ld address and/or owner, and
such notice will be deemed legally sufficient.

Note that each claim should have at least one current owner.
Tf there is no current owner, then there may have been either a
data-entry error, or an insufficient notice of change in ownership
may have been received.

B. COMPLETE ADDRESS
Is the address sufficient for mailing purposes?

If not, the complete address should be obtained and
data-entered. (The most likely omission is the zip code.)

cC. PHONE NUMBER
If there is no phone number, if a field exam will be
necessary, and if the phone number is available from the phone boock

or from information, then the phone number should be obtained and
data-entered.
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D. CHANGE IN ATTORNEY

See Adjudication Memo #22 as to changes in attorney.
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II. PRIORITY DATE

A. CLAIM BASED ON DECREE

Even if the claimed priority is the same as the decreed
priority, the claimed priority must still be reviewed as set forth
in Parts 1 and 2 below.

1. More recent adjudication

Has there been a more recent adjudication of water rights from
the water source? (If not, then skip this Part 1.)

For claims in this category, the first issue is whether there
was an adjudication of water rights from the water source after the
decree on which the claim is based, and if so, the effect of the
more recent decree.

a. Is the claimed priority prior to the cut-off date of the
more recent decree? (If not, then skip this Part 1.)

Since a decree determines the nature and extent of existing
rights, each decree necessarily has (but might not state) a date as
of which a right had to be in existence to be included in the
adjudication. This date is referred to in this manual as the "“cut-

off date'" of the decree. The cut-off date of the more recent
decree is the date of the decree, unless the decree provides for a
different cut-off date. cut-off dates for recent general

adjudications in which IDWR filed a report are listed in
Adjudication Memo #14. -

b. Is the claimant "bound" by the more recent decree?

If the right was not determined in the more recent decree,
then the effect of the decree on this claim will depend on whether
the claimant is "bound" by the more recent decree (see Intro part
J as to res judicata). Generally, the burden is on the claimant to
show the claimant is not "bound," either by showing that the owner
at the time of the more recent adjudication was not a party to the
more recent adjudication (some water right adjudications are
binding only on named parties, not on all claimants from the
source), or by showing that the source claimed was not included in
the water system adjudicated in the more recent adjudication. If
the claimant does not meet this burden of proof, then the water
right is deemed to have been forfeited because it was not claimed
in the more recent adjudication.

c. Effect of decree
If the right is determined in the more recent decree, then the
owner at the time of the more recent decree was clearly a party to

the adjudication, and the current owner is bound by the decree.
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The bDaSac wa —cem —m——- ____uld be shown in the "R" record as the
more recent decree, and the claim should be reviewed as a claim
based on the more recent decree.

If it is not apparent from the face of the decrees whether the
decree on which the claim 1s pased is superseded by the later
decree, then the claim should be referred for further review by
legal staff. In many instances one result of the legal review will
be that the claimant contact should be made. The claimant should
be contacted to allow the claimant the opportunity to show that the
earlier decree is not superseded by the later decree. Reference to
legal staff should be made prior to claimant contact because legal
staff may be able to more quickly determine whether the claimant is
pound by the decree from IDWR files. If the claimant submits
information for the purpose of showing that the claimed right 1is
not superseded by the decree, then the claim should again be
referred to legal staff for further review.

If the right was not determined in the more recent decree, and
the claimant has failed to show that the claimant is not bound by
the more recent decree, then the pasis of the claim should changed
to beneficial use, and the claim should be reviewed as a claim
pased on beneficial use with a claimed priority date as of the day
after the "cut-off date" of the more recent decree.

2. Forfeiture

Is there reason to believe that there has been a five year
period of continuous nonuse (or non-beneficial use) after the
cut-off date of the decree? (If not, then skip this Part 2.)

The second issue for claims in this category 1is forfeiture.
Due to the higher standard of proof for establishing forfeiture of
a decreed right, IDWR will not field examine every right based on
a decree that is more than five years old to verify that it has not
peen forfeited. Instead, as to each claim in this category, IDWR
will look to information already available to determine 1f there is
reason to believe that the right may have peen forfeited. If so,
IDWR will make a reasonable effort to determine if the right has in

fact been forfeited.

Therefore, the forfeiture analysis should begin by asking if
there is reason to believe that there has been a five year period
of continuous nonuse (or non-beneficial use) of the water right
subsequent to the cut-off date of the decree. If so, then
REASONABLE efforts should be made to investigate whether a
forfeiture has occurred (see Part X as to forfeiture analysis).
For example, with respect to irrigation claims, lack of
verification of the water right by Landsat data or aerial
photography is reason to pelieve that a forfeiture issue may exist
that merits further investigation.
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Again, the cut-off date of the decree is the date of the
decree, unless the decree provides that the water rights determined
therein are determined as of a different date. Cut-off dates for
recent general adjudications in which IDWR filed a report are
listed in Adjudication Memo #14.

3. Rights decreed for subsequent completion

Some of the old decrees purported to determine water rights
that the decree indicates were not completed at the time of the
decree. Claims to rights that were decreed for subsequent
completion should be referred for further review by legal staff.

4. Priority claimed earlier than decreed priority

The decreed priority should be recommended. A priority
earlier than the decreed priority may not be recommended due to the
principle of res judicata (see Intro Part J as to res judicata).

S. Priority claimed later than decreed priority
Claimant contact

If there is reason to believe that the claimant simply made a
mistake in claiming the later priority date, then the claimant
should be contacted to allow the claimant the opportunity to file
an amended claim asserting the decreed priority date, otherwise the
decreed priority is waived. (There is reason to believe that the
claimant made a simple mistake where the claimed priority is less
than five years after the cut-off date of the decree. See Part 2
above as to forfeiture. There may be other examples.) A priority
earlier than the claimed priority may not be recommended.
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B. CLAIM BASED ON LICENSE

Even if the claimed priority is the same as the licensed
priority, the claimed priority should still be reviewed as set
forth in Parts 1 and 2 below.

1. Later adjudication

Has there been a later adjudication of water rights from the
water source? (If not, then skip this Part 1.)

For claims in this category, the first issue 1is whether the
license was superseded by a later adjudication of water rights from
the water source.

a. Is the priority date prior to the cut-off date of the
decree? (If not, then skip this Part 1.)

Determining whether an adjudication proceeding was subsequent
to a licensing proceeding can pe somewhat difficult. For
convenience, the water agent should determine if the licensed
priority date is prior to the cut-off date of the decree.

Since a decree determines the nature and extent of existing
rights, each decree necessarily has (but might not state) the date
as of which a right had to be in existence to be included in the
adjudication. . This date is referred to in this manual as the "cut-
off date" of the decree. The cut-off date of the decree is the
date of the decree, unless the decree provides for a different cut-
off date. Cut-off dates for recent general adjudications in which

IDWR filed a report are listed in Adjudication Memo #14.
b. Is the claimant "bound" by the decree?

If the priority date is prior to the cut-off date of the
decree, and the water right was not determined in the decree, then
the effect of the decree will depend on whether the claimant was
"pbound" by the decree (see Intro Part J as to res judicata) .
Generally, the burden is on the claimant to show that the claimant
is not "bound" by the decree, either by showing that the owner at
the time of the adjudication was not a party to the adjudication
(some adjudications included only named parties), or by showing
that the source claimed was not included in the water system
adjudicated. If the claimant does not meet this burden of proof,
then the water right is deemed to have been forfeited because it
was not claimed in the more recent adjudication.

c. Effect of decree
If the water right was determined in the decree, then the
owner at the time of the adjudication was clearly a party to the

adjudication and the claimant is bound by the decree. The basis of
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+he claim should be changed to decree, and the claim should be
reviewed as a claim based on the decree.

If it is not apparent from the face of the license and decree
whether the claimant was bound by the decree, then the claim should
be referred for further review by legal staff. In many instances
one result of the legal review will be that the claimant should be
contacted to allow the claimant the opportunity to submit evidence
showing that the license was not superseded by the later
adjudication, in which case legal staff will provide further
instructions to the agent. Reference to legal staff should be made
prior to claimant contact because legal staff may be able to more
quickly determine whether the claimant is bound by the decree from
IDWR files. If the claimant submits information for the purpose of
showing that the claimed right is not superseded by the decree,
then the claim should again be referred to legal staff for further
review.

If the result of the legal review is that the license was
superseded by the decree, then the claim should be analyzed as a
peneficial use claim with a claimed priority date as of the day
after the cut-off date of the decree (or another date provided by
legal staff).

2. Forfeiture

Is there reason to believe that there has been a five=-year
period of continuous nonuse (or non-beneficial use) after the date
the license was issued? (If not, then skip this Part 2.)

The second issue for claims in this category is forfeiture.
Due to the higher standard of proof for establishing forfeiture of
a licensed right, IDWR will not examine every right based on a
license that is more than five years old to verify that it has not
been forfeited. Instead, as to each claim in this category, IDWR
will look to information already available to determine if there is
reason to believe that the right may have been forfeited. If so,
IDWR will make a reascnable effort to determine if the right has in
fact been forfeited.

Therefore, the forfeiture analysis should begin by asking if
there is any reason to believe that there has been a five year
period of continuous nonuse (or non-beneficial use) of the water
right subsequent to the date the license was issued. If soO, then
REASONABLE efforts should be made to investigate whether a
forfeiture has occurred (see Part X as to forfeiture analysis).
For example, with respect to irrigation claims, lack of
verification of the water right by Landsat data or aer}al
photography 1is reason to pelieve that a forfeiture issue may exist
that merits further investigation.
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NOTE: Lack of peneficial use under a recent license may be an
issue where there are multiple claims for the same purposes at
the same place of use, the total amount is greater than the
amount that can be beneficially used for those purposes at the
place of use, and the rights are not supplemental. In such
cases, the excess is taken from the most junior rights. See
part VIII below as to other rights.

3. priority claimed earlier than 1icensed priority
claimant contact

Historically, it was not uncommon for a person with a
peneficial use right to seek documentation of the right by filing
an application for permit. Under the statute, the only priority
date that could be jicensed was the date of filing the application,
even though the right was in fact established earlier.

Where an earlier priority date is claimed for a right for
which a license has been issued, then the claim should be reviewed
as a claim based on peneficial use, and if recommended with a
peneficial use priority, then the basis of the claim should be
changed to peneficial use. However, the evidence submitted by the
claimant in support of a claim based on peneficial use should be
weighed in light of any evidence in the water right file. See Part
F.1 below as to evidence of priority for peneficial use claims.

If the claim may not be recommended as a prier beneficial use
right, then the pasis of the claim should continue to pe shown as
license, and a priority date earlier than the 1icensed priority may
not be recommended. -

MIsc.: If the claimant’s evidence is sufficient to recommend
only a portion of the licensed amount with an earlier priority
date, then the claim may be recommended as two water rights,
one with the earlier priority for the portion of the claim for
which the reguired evidence was submitted, and one with the
1icensed priority for the remainder.

NOTE: This issue is irrelevant 1if it has already been
determined that the license has been superseded by a decree 1n
part 1, above, oOr if it has been determined that a later
priority will be recommended based on forfeiture in Part 2,
above.

4. Priority claimed later than licensed priority
claimant contact

If there is reason to pelieve that the claimant simply made a
mistake in claiming the later priority, then the claimant should be

contacted to allow the claimant the opportunity to file an amended
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claim asserting the licensed priority date, otherwise the licensed
priority is waived. (There is reason to believe that the claimant
made a simple mistake where the claimed priority is less than five
years after the date the license was issued. See part 2 above as
to forfeiture. There may be other examples.) A priority earlier
than the claimed priority may not be recommended.
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cC. CLAIM BASED ON PERMIT

Even 1f the claimed priority is the same as the proposed
priority on the permit (as amended by the most recent approved

amendment to the permit), +he claim should be reviewed as set forth
in Parts 1 through 3 below.

1. permit for which a proof due notice was filed prior to
commencement

If the claim is based on a permit for which a proof due notice
was submitted prior to commencement, then contact water allocations
staff at the state office before proceeding with review of this
claim. See Intro Part M for a general discussion of claims in this
category.

2. permit has been licensed

If the permit has peen licensed, and the license is final,
then the basis of the claim should be changed to license, and the
claim should be reviewed as a claim based on a license. "Final"
means that any appeal period has passed and no appeal has been
filed, or any proceedings on appeal have peen completed.

3. Permit lapsed
Claimant contact

If the permit has lapsed, then claimant contact should be
made. The claimant should be notified that the claimant must
follow the statutory procedure for reinstatement of‘permits, or,
where the right would not be 1in violation of the mandatory permit
statute, proof of peneficial use as of the priority claimed must be
submitted, otherwise the claim will be recommended for disallowal
on the basis that the permit lapsed.

If the permit 1is reinstated, then the claim should be reviewed
as a claim based on the reinstated permlt.

If the claimant submits evidence of beneficilal use, then the
claim should be reviewed as a claim based on peneficial use. If
the claim is to be recommended pased on peneficial use +hen the
pasis of claim should be changed to peneficial use.

If the claimant does neither, then the claim should be

recommended for disallowal, and should include the following
remark: "PERMIT LAPSED." (P08 and condition P08)
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4. Priority claimed earlier than proposed priority on permit
Claimant contact

The analysis for this issue is the same as for claims based on
a license, see Part B.3 above.

5. Priority claimed later than proposed priority on permit
Claimant contact
The claimant should be contacted to allow the claimant the

opportunity to file an amended claim asserting the proposed permit
priority date, otherwise the proposed permit priority date is

waived. (There is reason to believe that the claimant simply made
a mistake in claiming the later priority date, because forfeiture
should not be an issue for claims in this category.) A priority

earlier than the claimed priority may not be recommended.
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D. CLAIM BASED ON BENEFICIAL USE (INCLUDING STATUTORY CLAIM)

NOTE: This analysis assumes that a field exam will show at
least some beneficial use pursuant to the right claimed. (See

part V.E.1l as to verification of current use.)

NOTE: The basis of a claim should never be recommended as
statutory claim. Statutory claim is a valid basis in water
allocations, because this is the document that evidences a
claim in their files. But since the statutory claim is a
claim to a beneficial use right, such claims should be
recommended based on peneficial use.

1. Evidence of priority
a. Some evidence

All claimants of rights based on peneficial use (other than
most small D&S) will be required to submit some information tending

to support the Yyear of the priority claimed. If no such
information is submitted, then the claim should be recommended for
disallowal, and should include the following remark: "NO LAWFUL

APPROPRIATION SHOWN."

A public information brochure describing this requirement and
the types of information required has peen prepared and distributed
to the regions. The brochure with an appropriate cover letter will
be mailed to all such claimants in a sub-basin at the peginning of
the investigation stage for the sub-basin. The following analysis
assumes that this step has already been done.

NOTE: A statutory claim is evidence of beneficial use only as
of the date the statutory claim was filed.

NOTE: A beneficial use priority should not be recommended
that is outside the season of use for the purposes of use to
be recommended. For example, a priority date of December 31
should not be recommended for a right recommended solely for
irrigation purposes.

b. More evidence

More information may still be required where IDWR has other
information that contradicts the information submitted by the
claimant. It will be up to the water agent to use common sense to
evaluate the credibility of the information, to weigh conflicting
information, and to determine, in 1light of the contradictory
information, whether the claimant’s information supports the
priority date, and if not, to determine what date it does support.
If there is insufficient information to support a priority date
that is not in violation of the mandatory permit statute, then the
claim should be recommended for disallowal, and should include the
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following remark: "NO LAWFUL APPROPRIATION SHOWN. " (P01 and
condition PO1l)

c. Evidence of nonuse

IDWR will not require that the claimant also submit
information showing that continuous use of the water right was made
since the claimed priority date (i.e. use at least once every five
years). Instead, before a priority date based on evidence of first
use is recommended, the agent should consider whether there is
reason to believe that there has been a continuous period of five
years nonuse of the right since the claimed priority date. 1If so,
reasonable efforts should be made to investigate whether there has
in fact been such nonuse. Any information indicating that there
has been such nonuse should be considered in determining whether
the claimant’s information supports the claimed priority date.

d. Mandatory permit statute

As noted above, the claimant is generally required only to
submit some evidence tending to support the year of the priority
claimed. However, where the year of the priority claimed is 1963
for ground water or 1971 for surface water, there must be some
evidence that would tend to show that the appropriation was
completed prior to effect date of the mandatory permit statute, or
was commenced prior to the effective date of the mandatory permit

statute and completed within a reasonable time thereafter. (The
effective dates of the mandatory permit statute were March 25, 1963
for ground water, and May 20, 1971 for surface water; see

Adjudication Memo #23 for more information as to the effect of the
mandatory permit statutes.) Since this caveat was not noted in the
proof of beneficial use priority date brochure, claimant contact
may be needed to obtain additional information.

2. Later adjudication

Has there been an adjudication of water rights from the water
source after the priority date supported by the claimant’s
information? (If not, then skip this Part 2.)

For claims in this category, the next issue is whether the
claim is superseded by a later adjudication of water rights from
the water source, and if so, the effect of the more recent decree.

a. Is the priority date supported Dby the claimant’s
information prior to the cut-off date of the decree? (If not, then
skip this Part 2.)

Since a decree determines the nature and extent of existing
rights, each decree necessarily has (but might not state) a date as
of which a right had to be in existence to be included in the
adjudication. This date is referred to in this manual as the "cut-
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off date" of the gecree. The cut-off date of the decree is the
date of the decree, unless the decree provides for a different cut-
off date. Cut-off dates for recent general adjudications in which
IDWR filed a report are listed in Adjudication Memo #14.

b. Is the claimant "bound" by the decree?

If the right was not determined in the decree, then the effect
of the decree on this claim will depend on whether the claimant is
npound" by the decree (see Intro part J as to res judicata).
Generally, the burden is on the claimant to show the claimant is
not "bound," either by showing that the owner at the time of the
adjudication was not a party to the adjudication (some water right
adjudications are binding conly on named parties, not on all
claimants from the source), Or by showing that the source claimed
was not included in the water system adjudicated. If the claimant
does not meet this burden of proof, then the water right is deemed
to have been forfeited because it was not claimed in the more
recent adjudication.

C. Effect of decree

If the right was determined in the decree, then the owner at
the time of the more recent decree was clearly a party to the
adjudication, and the current owner is bound by the decree. The
basis of the claim should be changed to decree, and the claim
should be reviewed as a claim based on the decree.

If it is not apparent from the face of the decree whether the
claim is superseded by the decree, then the claim should be
referred for further review by legal staff. In many instances one
result of the legal review will be that the claimant contact should
be made. The claimant should be contacted to allow the claimant
the opportunity to show that the claim is not superseded by the
later adjudication. Reference to legal statf should be made prior
to claimant contact because legal staff may be able to more gquickly
determine whether the claimant is pbound by the decree from IDWR
files. If the claimant submits information for the purpose of
showing that the claimed right is not superseded by the decree,
then the claim should again be referred to legal staff for further
review.

If the right was not determined in <the decree, and the
claimant has failed to show that the claimant is not bound by the
decree, then the priority to pe recommended should not be earlier
+han the day after the cut-off date of the decree (or another date
provided by legal staff) .

NOTE: Although proof of priority 1is generally not required
for small domestic and stockwater rights, small D&S rights
should still be reviewed to make sure the priority date
claimed is not precluded by a later adjudication.
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3. Expansion of ground water (GW) in critical ground water area
(CGWA)

Is the claim for expansion of GW in a CGWA, and is priority
date to be recommended after designation of the CGWA? (If not,
then skip this Part 3.)

If the claim is for an expansion of GW in a CGWA, and the
priority date supported by the claimant’s information is after
designation of the CGWA, then the claim should be flagged "G" and
the claim should be reviewed as an expansion of GW in a CGWA (see
Part F below).

4. Mandatory permit statute

Is the priority date to be recommended in violation of the
mandatory permit statute? (If not, then skip this Part 4.)

NOTE: A beneficial use right with a priority after the
effective date of the mandatory permit statute may still be
valid if the claimant can show that the appropriation was
commenced prior to the effective date of the statute and
completed with reasonable diligence. See Adjudication Memo
#23 for more information as to the effect of the mandatory
permit statute.

a. can the claim be considered a claim based on the second
presumption? (See Part F below)

If so, then the claim should be flagged "E", and the claim
should be reviewed as an expansion based on the second presumption.

b. If not, is the source ground water and does the claim
include a portion that meets the statutory definition of small D&S,
or is the source surface water and include a portion for instream
stockwater use?

If so, then a claim to ground water should be limited to the
portion of the claim that meets the statutory definition of small
D&S, or a claim to surface water should be limited to the portion
of the claim for instream stockwater use.

c. If not, was the claimed priority precluded by a later
adjudication of water rights from the water source?

If so, then the claim should be recommended for disallowal,
and should include the following remark: "RIGHT NOT CLAIMED IN
PRIOR ADJUDICATION." (P02 and condition PO02) (Prior here means
prior to the SRBA.)
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If not, then the claim should be recommended for disallowal,
and should include the following remark: "“NO LAWFUL APPROPRIATION
SHOWN." (P01 and condition PO1)

5. order of analysis

The order of analysis for each of these issues might not be
the same for every claim. Generally, the mandatory permit analysis
should be done after the claimant’s proof of priority is submitted,
pecause the claimed priority may be consistent with the mandatory
permit statute but the claimant’s information does not support the
priority date claimed. On the other hand, if a claim is asserted
for a beneficial use right to the Payette River with a priority
date of 1973, then there is no point contacting the claimant for
proof of priority or proof that the claimant was not bound by the
Payette decree, because the claim is in violation of the mandatory
permit statute anyway. (Claimants asserting a priority date in
violation of the mandatory permit statute were given the option to
withdraw their claims and file applications instead; some chose
not to file an application, and some chose to file both.)
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E. CLAIM BASED ON POSTED NOTICE

Prior to 1903, Idaho had a "posted notice™ statute, which
described the means to perfect a statutory appropriation. An
appropriator was required to post and record a notice describing
the intended appropriation, which was required to contain certain
minimum elements. Diversion works were then regquired to be
completed and water applied to a peneficial use with due diligence.
If the requirements of the statute were satisfied, then the
priority date of the water right related back to the date of

posting.

A posted notice is evidence of the intent to appropriate
water, but it is not evidence of application of water to beneficial
use nor due diligence in completing the appropriation. Some
evidence of completion of the appropriation within a reasonable
time after the date of posting will therefore be required before a
claim may be recommended based on a posted notice. Completion
within five years will be deemed reasonablej the reasonableness of
longer periods will depend on the circumstances.

NOTE: This analysis assumes that a field exam will show at
least some beneficial use pursuant to the right claimed. (See
Part V.E.l1 as to verification of current use.)

1. sufficiency of posted notice
Are all minimum elements present?

The first issue is whether the posted notice meets the
statutory requirements. The posted notice must contain the
following:

Name of appropriator
Source
Amount of water
Location of point of diversion
Purposes of use
Location of place of use
Description of means of diversion
. For notices posted or recorded between March 7, 1895 and
February 24, 1899, the length of time necessary to complete the
appropriation, which may not be more than five years.

1. Date of recording between February 10, 1881 and March 10,
1903, and within the following time limits from the date of
posting:

Qo A0 0R

Prior to June 1, 1887 - 15 days
June 1, 1887 to February 19, 1895 - 10 days
February 20, 1895 to March 10, 1903 - 15 days

NOTE: The date of recording is the date the notice was
recorded with the office of the county recorder for the county

PRIORITY, Page 33



in which the land was located at the time the notice was
recorded (there have pbeen some changes in county boundaries
since the posted notice statutes). A copy of the posted
notice from the county recorder’s office will have an
endorsement by the county recorder that shows the date of
recording.

If the posted notice does not meet these minimum regquirements,
then the basis of the claim should be changed to peneficial use and
the claim should be reviewed the same as & claim based on
peneficial use.

2. Does the posted notice include the right claimed?

Does the posted notice include the source, point(s) of
diversion, place(s) of use, nature(s) of use, and amount of water
claimed? (i.e., Is the claim the same or at jeast a subset of the
water right intended to be appropriated in the posted notice?)

If not, then to the extent that the source, point(s) of
diversion, place(s) of use, and nature(s) of use are not included
in the posted notice, can they be considered a change in use of the
original right (not an expansion)?

If the answer to both questions 1s no, then the basis of the
claim should be changed to peneficial use and the claim should be
reviewed the same as a claim based on peneficial use.

NOTE: If the claimed right is partially included in the
posted notice, or may partially be considered a change in use
of the appropriation described in the posted notice, then the
claim may need to be separated into two claims, one based on
posted notice and a second pased on beneficial use. However,
in most instances this determination should not be made until
the priority review is otherwise completed, because completion
of the priority review may make separation of the claim
unnecessary.

3. Later adjudication

Has there been a later adjudication of water rights from the
water source? (If not, then skip this Part 3.)

For claims in this category, the next issue is whether the
claim is superseded by a later adjudication of water rights from
the water source, and if so, the effect of the more recent decree.

a. Is the date of posting prior to the cut-off date of the
decree? (If not, then skip this Part 3.)

since a decree determines the nature and extent of existing
rights, each decree necessarily has (but might not state) a date as
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of which a right had to be in existence to be included in the
adjudication. This date is referred to in this manual as the '"cut-
off date" of the decree. The cut-off date of the decree is the
date of the decree, unless the decree provides for a different cut-
off date. Cut-off dates for recent general adjudications in which
IDWR filed a report are listed in Adjudication Memo #14.

b. Was the claimant "bound" by the decree?

If the right was not determined in the decree, then the effect
of the decree on this claim will depend on whether the claimant is
"hound" by the decree (see Intro part J as to res judicata) .
Generally, the burden is on the claimant to show the claimant is
not "bound," either by showing that the owner at the time of the
adjudication was not a party to the adjudication (some water right
adjudications are pinding only on named parties, not on all
claimants from the source), or by showing that the source claimed
was not included in the water system adjudicated. If the claimant
does not meet this burden of proof, then the water right is deemed
to have been forfeited because 1t was not claimed in the more
recent adjudication.

c. Effect of decree

If the right was determined in the decree, then the owner at
the time of the more recent decree was clearly a party to the
adjudication, and the current owner is bound by the decree. The
pasis of the claim should be changed to decree, and the claim
should be reviewed as a claim based on the decree.

If it is not apparent from the face of the decrees whether the
claim is superseded by the decree, then the claim should be
referred for further review by legal staff. In many instances one
result of the legal review will be that the claimant contact should
pe made. The claimant should be contacted to allow the claimant
the opportunity to show that the claim is not superseded by the
later adjudication. Reference to legal staff should be made prior
o claimant contact because legal staff may be able to more quickly
determine whether the claimant is bound by the decree from IDWR
files. If the claimant submits information for the purpose of
showing that the claimed right is not superseded by the decree,
then the claim should again be referred to legal staff for further
review.

If the right was not determined in the decree, and the
claimant has failed to show that the claimant is not bound by the
decree, then the basis of the claim should be changed to beneficial
use, and the claim should be reviewed as a claim based on
peneficial use with a claimed priority date as of the day after the
neut-off date'" of the decree (or another date provided by legal

staff).
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4. Priority claimed same as oI earlier than date of posting
Cclaimant contact

(A priority date earlier than the date of posting may be
claimed, for example, where the posted notice indicates that the
appropriation was complete when the notice was posted. If the
posted notice indicates that the appropriation was complete at the
time of posting, then the posted notice is evidence of use prior to
posting, but the notice will have to be examined to determine if it
contains evidence of WHEN prior to posting the use was first made.
If the posted notice contains language of intent, then this is some
indication that the appropriation was not completed prior to
posting.)

The claimant should be notified that the claimant must either
submit some evidence of completion of the appropriation within a
reasonable time following the date of posting, in which case the
priority date recommended will be the date of posting, OR the
claimant must submit some evidence of the date of first use, in
which case the priority based on evidence of the date of first use
will be recommended. The claimant contact should further state
that absent some evidence to support the priority date, the claim
will be recommended for disallowal on the pasis that no lawful
appropriation was shown.

Tf the claimant submits some evidence of completion of the
appropriation within a reasonable time following the date of
posting, then the date of posting should pe recommended as the
priority date.

If the claimant does not submit such evidence, then the basis
of the claim should be changed to peneficial use and the claim
should be reviewed the same as a claim based on beneficial use.
(It is not necessary to repeat claimant contact to obtain evidence
of priority, because the claimant has already been given the
opportunity to do so once.)

5. Priority claimed later than date of posting
claimant contact

Tf there is some reason to pelieve that the claimant simply
made a mistake in claiming the later priority date, then the
claimant should be notified that the claimant may file an amended
claim asserting the date of posting as the priority date. (There
is some reason to believe that the claimant simply made a mistake
where the priority date claimed is less than five years after the
date of posting, because use within five years 1s generally deemed
to be completion of the appropriation within a reasonable time.
There may be other examples.) The claimant contact should further
state that if the claimant desires to claim the date of posting as
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the priority date, then the claimant must submit some evidence of
completion of the appropriation within a reasonable time after the
date of posting, in which case the date of posting will be
recommended; if the claimant does not wish to file an amended
claim, then the claimant must submit some evidence of the date of
first use, in which case the priority date recommended will be the
carliest date supported by the evidence (but not earlier than the
priority date claimed). Finally, the claimant contact should state
that absent some evidence of priority date, the claim will be
recommended for disallowal on the basis that no lawful

appropriation was shown.

With all other claims in this Part 5, the claimant should be
notified that the claimant must submit some evidence of the date of
first use; otherwise the claim will be recommended for disallowal
on the basis that no lawful appropriation was shown.

If the claimant files an amended claim asserting the date of
posting and submits some evidence of completion of the
appropriation within a reasonable time following the date of
posting, then the date of posting should be recommended as the
priority date.

If the claimant does not file an amended claim and submit such
evidence, then the basis of the claim should be changed to
peneficial use and the claim should be reviewed the same as a claim
pased on beneficial use. (It is not necessary to repeat claimant
contact to obtain evidence of priority, because the claimant has
already been given the opportunity to do so once.)

6. Evidence of nonuse

IDWR will not require that the claimant also submit
information showing that continuous use of the water right was made
since the claimed priority date (i.e. use at least once every five
years). Instead, before a priority date based on the posted notice

is recommended, the water agent chould consider whether there is
reason to believe that there has been a continuous period of five
years nonuse of the right since the claimed priority date. 1f so,
reasonable efforts should be made to investigate whether there has
in fact been such nonuse. Any information indicating that there
has been such nonuse should be considered in determining whether

the claimant’s information supports the claimed priority date.
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F. CLAIM BASED ON SECOND PRESUMPTION OR CRITICAL GROUND WATER
(GW) EXPANSION

This Part F addresses the review of "E" flagged claims
pursuant to Idaho code §42-1416(2) and "G" flagged claims pursuant
to Idaho Code §42-1416B.

"original claim" refers to the water right alleged to have
peen expanded; nexpansion claim" refers to the expansion claimed.

NOTE: This analysis assumes that a field exam will show at
least some beneficial use pursuant to the right claimed. (See
rPart V.E.1 as to verification of current use.)

1. Evidence of priority

The claimant will be required to submit some evidence of use
of the right as of the year of the priority claimed. Analysis of
this issue is the same as for other claims based on beneficial use,
see Part D.1l above. Note that here the evidence must be use of the
expansion claimed.

The priority to be recommended for an expansion claim may not
be:

a. the same as or earlier than the cut-off date of a decree
in an adjudication of rights to the claimed source (analysis of
this issue is the same as for other claims pased on beneficial use,
see Part D.2 above),

b. the same as or earlier than the priority date of the
original claim, if the original claim is based on pbeneficial use,
c. earlier than the date the proof due notice was submitted,

if the original claim is pased on a license. The date the proof
due notice was submitted is the relevant cut-off date for licenses,
rather than the date the license was lissued, see Intro Part M.

If any of these 1imitations apply, then the priority date to
be recommended is the day after the 1limiting date, 1if the
claimant’s information supports a finding that the use had been
made as of that date.

In addition, 1if the claimant’s evidence of priority supports
a priority date for the expansion claim that is prior to the
cffective date of a transfer of the original claim, and the claimed
expansion is inconsistent with the transfer, then the claim should

pe referred to legal staff for further review.
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2. Mandatory permit statute

Is the priority date to be recommended in violation of the
mandatory permit statute?

NOTE: A beneficial use right with a priority after the
effective date of the mandatory permit statute may still be
valid if the claimant can show that the appropriation was
commenced prior to the effective date of the statute and
completed with reasonable diligence. See Adjudication Memo
427 for more information as to the effect of the mandatory
permit statute.

If not, then the flag should be removed and the claim should
be reviewed as a claim based on beneficial use. If the claim is
not in violation of the mandatory permit statute, then the claimant
does not need §42-1416(2) or §42-1416B for the claim to be
recommended based on beneficial use.

3. Original right
a. Is the original right to be recommended?

If not, then the claim should be recommended for disallowal,
and should include the following remark: "NO LAWFUL APPROPRIATION
SHOWN." (POl and condition PO1) §42-1416(2) and §42-1416B apply
only to expansion of valid rights.

b. Is the original claim to be recommended as a permit?

If so, then the claim should be recommended for disallowal,
and should include the following remark: "NO LAWFUL APPROPRIATION
SHOWN." (P01 and condition PO1) §42-1416(2) and 42-1416B do not
apply to expansions of permits.

NOTE: The query in this part is not whether the original
claim is based on a permit, but whether it is to be
recommended as a permit. See Intro Part M for a general
discussion of claims based on permit for which a proof due
notice was filed prior to commencement.

c. If the original claim is based on the second presumption,
is the expansion claim based on a decree?

If so, then the expansion claim should be recommended for

disallowal, and should include the following remark: "NO LAWFUL
APPROPRIATION SHOWN." (PO1 and condition P0O1l) §42-1416(2) qoes
not apply to an expansion of a decreed right. (The first

presumption may apply to an expansion in the number of irrigated
acres, see Part VII.A and VII.B for further discussion of the first
presumption.) The original claim for a critical GW expansion may
be based on a decree.
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4. Expansion before commencement

Is the priority date to be recommended before November 19,
19877

Tf not, then the claim should be recommended for disallowal,
and should include the following remark: "NO LAWFUL APPROPRIATION
SHOWN." (P01 and condition PO1) §42-1416(2) and §42-1416B apply
only to expansions prior to commencement.

5. Expansion or separate appropriation?

a. For a claim based on the second presumption, 1is the
expansion limited to additional purposes of use, additional acres
irrigated, or an increase in season of use? For a critical ground
water expansion claim, 1is the expansion limited to additional
purposes of use or additional acres irrigated?

b. Is the expansion really an expansion, and not a separate
appropriation? (For example, 1f the claim is for water diverted
through a separate systen and used on noncontiguous property, this
is clearly a separate appropriation. There may pe other examples.)

If the answer to either guestion is no, then the claim should
pe recommended for disallowal, and should include the following

remark: "NO LAWFUL APPROPRIATION SHOWN.'" (P01 and condition PO01)
§42-1416(2) and §42-1416B do not provide a universal exception to
the mandatory permit statute; it only applies to CERTAIN

expansions of EXISTING rights. If the claim includes an increase
in the rate of diversion, or if a critical ground water expansion
claim includes an increase in the volume of diversion, then the

claim should be disallowed; the extra use should not be
recommended for the original amount. (An increase in consumptive
use is OK, and an increase in diversion volume is OK for a claim
pased on the second presumption; see Part V.F for further

discussion as to amount to be recommended for claims in this
category.)

6. critical GW expansion

Is the claim for an expansion of GW in a CGWA? (If not, then
skip this Part 6.)

a. Is the priority date to pe recommended prior to
designation of the critical GW area?

If so, then the claim should be flagged "E" instead of “g“,
and proceed to Part 7 below. Expansions of GW prior to designation
of the CGWA may be claimed under the second presumption.

b. priority to be recommended is after designation of CGWA
but before commencement.
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If the review has progressed to this point, then the initial
determination of the priority date is between the date of
designation of the CGWA and the commencement date, in which case
the priority date should pe recommended as June 30, 1985.
(§42-1416B provides that this is the priority date that will be
recommended. ) The expansion claim should include the following
remark: "THIS RIGHT IS AN EXPANSION OF RIGHT NO. (original right)
PURSUANT TO IDAHO CODE 42-1416B. (K03) The original claim should
include the following remarks: "RIGHT NO. (expansion right) IS AN
EXPANSION OF THIS RIGHT PURSUANT TO IDAHO CODE 42-1416B." (K04)
"RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO 42-
1416A." (CO05)

7. Recommendation for claim based on second presumption

If the review has progressed to this point, then the claim
should be recommended with a priority date as determined above, and
should include the following remark: "THIS RIGHT IS AN EXPANSION
OF RIGHT NO. (original right) PURSUANT TO IDAHO CODE 42-1416(2)."
(K0O1) The original claim should include the following remarks:
"RIGHT NO. (expansion right) IS AN EXPANSION OF THIS RIGHT PURSUANT
TO IDAHO CODE 42-1416(2)." (K02) "RIGHT INCLUDES ACCOMPLISHED
CHANGE IN PLACE OF USE PURSUANT TO IDAHO CODE 42-1416A."%

8. Second presumption checklist

The cﬁecklists in Parts 8 and 9 are included here for
convenience. Each element is discussed in further detail under the
appropriate item, and in Adjudication Memo #16B.

a. Priority supported by claimant’s information is in
violation of mandatory permit statute (if not, then second
presumption is not necessary) .

b. Expansion 1in use - includes increase in irrigated
acreage, additional purpose of use, or increase in season of use.

Does not include increase in rate of diversion, but may include
increase in volume of diversion and consumptive use.

c. Must be expansion - separate diversion system for
noncontiguous lands is not expansion (may be other examples).
d. Must be expansion of valid unadjudicated right - original

right must be license or valid beneficial use right; origingl
right may not be permit, decreed right, or beneficial use that 1is
in violation of mandatory permit statute.

e. Expansion must have occurred prior to commencement.

f. May not be expansion of GW in CGWA that occurred after
designation of critical GW area.

g. Expansion results in the recommendation of a second

right, with a priority as of the date of the expansion. The second
presumption is not an exception to the finality of an approved
transfer (the priority recommended may not be earlier than the
effective date of the transfer).
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h. standard conditions: Note expansion right on criginal
right, original right on expansion right; include appropriate
limit on combined use; note accomplished change in place of use of
original right.

9. Ccritical GW expansion checklist

a. Must be expansion of GW in critical GW area, and priority
supported by claimant’s information is after designation of
critical GW area (if not, then 42-1416B is not necessary) .

b. Expansion 1in use - includes increase 1in irrigated
acreage, additional purpose of use, but not an increase in season
of use. Does not include increase in rate of diversion or volume
of diversion, but may include increase in consumptive use.

c. Must be expansion - separate diversion system for
noncontiguous lands is not expansion (may be other examples) .

d. Must be expansion of valid right - original right must be
decreed right, license or valid beneficial use right; original
right may not be permit, or peneficial use that is in violation of
mandatory permit statute.

e. Expansion must have occurred prior to commencement.

f. Expansion results in the recommendation of a second
right, with a priority of June 30, 1985.

g. Standard conditions: Note expansion right on original

right, note original right on expansion right, note requirement to
identify acreage for original right; include appropriate limit on
combined use; note accomplished change in place of use of original

right.
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III. SOURCE

This Part III is concerned primarily with changes in source
that have not been approved by IDWR. However, there are a few
other general issues described in Part A below of which the water

agent should be aware.
A. GENERAL

1. Common names

Where the source has a widely used local name that is
different from the name shown on USGS maps, then the claim should

include the following remark: WGOURCE IS ALSO KNOWN AS
M (B0O1)
2. Multiple sources

See Adjudication Memo #12 as to review of a claim with

multiple sources.

3. Waste water

See Adjudication Memo #__as to claims to waste water.

4. Geothermal water

Field exams for rights to ground water and springs should
include an examination of water temperature. For purposes of
preparing the report, a temperature measurement -is not always
In most cases, it will be readily apparent or the agent

required.
will already know that the source is something other than cold
water. In such cases, a temperature measurement should be made

where it would not be unreasonably difficult. Reasonable attempts
should also be made to obtain information as to well depth.

When the field exams have been completed, the claim numbers,
temperature, and well depth data for claims to warm or .hot ground
water or springs should be compiled and forwarded to the bureau
chief. The water right files should contain some information as to
water temperature and well depth for 1icensed or decreed rights to
warm or hot ground water or springs. The claim numbers,
temperature, and well depth information available from the water
right files should also be compiled and forwarded to the bureau

chief.

pe used to develop general provisions to
pe included in the report describing the manner of administration
of rights to the aquifer(s), to determine appropriate remarks to be
included in the water right recommendations, and where insufficient
information is available from the water right files for rights that

This information will

SOURCE, Page 43



do not otherwise reguire a field exam, tTO determine what further
investigation is necessary.

Adjudication Memo #32 sets forth standard remarks to be used
+o identify rights to geothermal water (BOS - BO8).

NOTE: Beneficial use of geothermal water generally reguires
peneficial use of the heat resource as well as beneficial use
of the water. Claims to rights to geothermal water that do
not make beneficial use of the heat resource should be
referred to the bureau chief for further review.

5. peveloped/salvaged water

Developed water (or foreign water) is water added to the water
system that was not previously part of the water system. A right
to developed water has a priority independent of the water system
to which the water was added (although the right should have a
priority relative to the water system from which the water cane) .
salvaged water 1s water that was originally part of the water
system, then was lost from the systenm (not through diversion), and

iz added back in. Salvaged water also has a priority independent
of the water system. Conserved water, or water saved through
conservation practices (after diversion), is not salvaged water.

Any claim that asserts the water 1s developed or salvaged
should be referred for further review by the pureau chief.

6. Unapproved changes in source generally

NOTE: Two sources are "separately administered", for example,
where each source is subject to administration by a
watermaster, but the two sources are not administered as a
single system of priorities. There may pe other situations in
which two sources are deemed to be separately administered.

a. To a nontributary source or & source that 1is separately
administered

A claimed unapproved change from a source to a nontributary
source or a source that is separately administered will be treated
as a new appropriation. TIf the use and the date of first use is 1in
violation of the mandatory permit statute, the claim will be
recommended for disallowal.

b. To a tributary source that is not separately administered

A claimed unapproved change to a tributary source will be

reviewed as a change in use. The claimant will be required toO
submit the date of the change and some evidence tending to support

that date, because the date of the change 1S essential to tbe
injury analysis. (The analysis of proof of the date of change 1S
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similar to the analysis of proof of priority of beneficial use
claims, see Part II.D.1l.) If no such evidence is submitted, then
the claim will be recommended for disallowal on the basis that the
claimant did not show either a change in use without injury, or an
appropriation not in violation of the mandatory permit statute.
(IDWR may not recommend the right as changed, because IDWR cannot
find that the change occurred without injury; on the other hand,
IDWR may not simply recommend the original source, because use of
the original source could be a second change that might result in
injury to other claimants.) The change must have occurred prior to
November 19, 1987, because the accomplished transfer statute
applies only to changes that occurred prior to commencement.

Where the evidence supports a finding that the change occurred
after commencement, then the original source should be recommended.
(NAPP photography may pe useful in this regard.) If the change
occurred prior to commencement, then the change may be recommended
if it can be determined from the information available that the
change did not result in injury to other water rights or can be
conditioned to prevent injury. If such a determination cannot be
made, then the change will still be recommended, but with a
priority as of the date of the change to prevent injury.

Changes in source that occurredvmore than five.years prior ?o
commencement will not be subject to a more limited injury anglySLS
than changes in source that occurred less than five years prlor to

commencement. There will be many instances in which injury will be
apparent with little or no further inquiry.

NOTE: Where a change in source occurred more than five years
prior to commencement and the water right has been
administered by the watermaster as a right from the new source
with no limitation to prevent injury to other appropriatoers,
the claim should be referred for further review by legal
staff. Any information available from the watermaster as to
administration of the water right should be documented for the
file prior to forwarding the file to legal staff.

7. Exchanges

See Adjudication Memo #  for more information about
recommendation of claims involving an exchange of water from one
source for water from another source.

B. CLAIM BASED ON DECREE OR LICENSE

If the right has more than one source, and the claim can
readily be split so that each claim shows only one source, then tpe
claim should be split (with alpha suffixes assigned to the claim
numpbers). If the claim is split, then appropriate remarks should
pe included where necessary to limit combined use of the rights to
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the total of the original right. See Part VIII below as to other
rights.

If the claimed source is the same as the source shown on the
decree or license (as amended by any approved transfers), then no
further review of this item 1is requlred.

1. verify actual source

If the actual source is the same as the source shown on the
decree or license (as amended by any approved transfers), then the
actual source should be reccmmended, and no further review of this
item is required.

If the actual source is the same as the claimed source, but is
not the same as the source shown on the decree OT license (as
amended by any approved transfers), then proceed with the analysis
in Part 2 below.

If the actual source is different than both the claimed source
and the source shown on the decree or license (as amended by any
approved transfers), then proceed with the analysis in Part 2
pelow, but treat the actual source as the claimed source. An
amended claim will not be required if the claim is to be
recommended with the actual source.

2. Date of change
Claimant contact

The claimant should be notified that the claimant must submit
the date of the change and some evidence tending to support that
date; otherwise the use of water from the new source will not be
recommended due to lack of evidence of either a change without
injury or a new appropriation not in violation of mandatory permit
statute. (If the change occurred after November 19, 1987, then a
specific date is not necessary, and the evidence need only support
that the change occurred sometime after that date.)

If no evidence is submitted, or the evidence submitted does
not support any finding as to the date of the change, and the
source of the entire right was changed, then the claim should be
recommended for disallowal, and should include the following
remark: "CHANGE IN USE, INSUFFICIENT EVIDENCE OF DATE OF CHANGE."
(P05 and condition P05)

If no evidence is submitted, or the evidence submitted does
not support any finding as to the date of the change, and the
source of a portion of the right was changed, then the portion of
the right still used from the original source should be verified
and only that portion should be recommended. The claim should
include the following condition: "WCHANGE IN USE OF PORTION OF
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RIGHT; RIGHT LIMITED TO UNCHANGED PORTION DUE TO INSUFFICIENT
EVIDENCE OF DATE OF CHANGE." (C07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the source shown on the decree or
license (as amended by any approved transfers) should be
recommended.

Otherwise proceed to Part E below (Injury or New
Appropriation).

NOTE: Generally, the date of the change in source for a claim
pased on a decree may not be the same as or earlier than the
cut-off date of the decree (or the effective date of the most
recent approved transfer, whichever is later). If the agent
encounters a claim where the evidence supports a finding that
the change occurred prior to the cut-off date of the decree,
and the difference between the two dates is critical to the
recommendation to be made, then the claim should be referred
for further review by legal staff. The date of the change 1n
source for a claim based on a license may not be earlier tpan
the date the proof due notice was submitted (or the effective
date of the most recent approved transfer, whichever 13

later). It may not be earlier than the date of the li;ensing»
field exam, if the licensing field exam did not confirm the
change. (This is similar to claimed expansions of a permit,

see Intro Part M.)
C. CLAIM BASED ON PERMIT

1. Permits for which a proof due notice was filed prior to
commencement

If the claim is based on a permit for which a proof due notice
was submitted prior to commencement, then contact water allocatlons
staff in the state office before proceeding with review of this
claim. See Intro Part M for a general discussion of claims in this
category.

2. gource claimed different than gource on permit

If the claim is to be recommended with a basis of permit, and
the source claimed is different than the source shown on the permit
(as amended by any approved amendments to the permit), then the
source shown on the permit (as amended py any approved amendments
to the permit) should be recommended.

A change in source may not be recommended for a claim based on
a permit, because the accomplished transfer statute does npt gpply
to permits. The only way to change the source on a permit is to
file an application to amend the permit with IDWR.
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D. CLAIM BASED ON BENEFICIAL USE (INCLUDING STATUTORY CLAINM,
POSTED NOTICE, SECOND PRESUMPTION, CRITICAL GW EXPANSION)

Note that the source of a claim pased on the second
presumption or a critical GW expansion may not Dbe different than
the source of the original claim.

If there is more than one source, and the claim can readily be
split so that each claim shows only one source, then the claim
should be split (with alpha suffixes assigned to the clainm
numbers). If the claim is split, then appropriate remarks should
be included where necessary to limit combined use of the rights to
the total of the original right. See Part VIII below as to other
rights.

1. verify actual source

If the actual source is different than the claimed source,
then treat the actual source as the claimed source. An amended
claim will not be reguired if the right is to be recommended with
the actual source.

2. Has change occurred?

Is there some reason to believe that there has been a change
in source since the priority date to be recommended? (If not, then
review of this item is complete.)

(A different source on a statutory claim or a posted notice is
some reason to believe that the source was different at the time of
filing the claim or posting the notice.)

If so, then make a reasonable effort to determine whether a
change in source has occurred. If the evidence supports a finding
that a change has occurred, then proceed to Part 3 below.
Otherwise the claimed source should be recommended.

NOTE: Where the source is different than the source stated on
the most recent approved transfer, then a change in source
will be deemed to have occurred, and it will be deemed to have
occurred no earlier than the effective date of the transfer.

3. claimant contact

The claimant should be notified that the claimant must submit
evidence either that there has been no change in source, or must
submit the date of the change and some evidence tending to support
that date; if no evidence 1is submitted then use of water from the
new source will not be recommended due to lack of evidence of
either a change without injury or a new appropriation not 1in
violation of mandatory permit statute. (If a change occurred, and
the change occurred after November 19, 1987, then a specific date

SOURCE, Page 48



of change is not necessary, and the evidence of date of change need
only support that the change occurred sometime after that date.)

£ the evidence supports a finding that no change in source
occurred, then the claimed source should be recommended.

If the evidence does not support any finding as to the date of
the change, and the source of the entire right was changed, then
the claim should be recommended for disallowal, and should include
the following remark: "CHANGE IN USE, INSUFFICIENT EVIDENCE OF
DATE OF CHANGE." (P05 and condition P05)

If the evidence does not support any finding as to the date of
the change, and the source of a portion of the right was changed,
then the portion of the right still used from the original source
should be verified and only that portion should be recommended.
The claim should include the following condition: "CHANGE IN USE
OF PORTION OF RIGHT; INSUFFICIENT EVIDENCE OF DATE OF CHANGE."
(C07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the original source should be
recommended.

Otherwise proceed to ©Part E Dbelow (Injury or New
Appropriation).

NOTE: The date of the change may not be the same as or
earlier than the effective date of the most recent approved
transfer.

E. INJURY OR NEW APPROPRIATION

If the agent has reached this Part E, then it has been
determined that there was a change in source, and a date of change
prior to November 19, 1987 has been determined.

1. Are the original source and the new source separate?

Sources are separate if the old and new sources are pot
tributary to each other, and are not both tributary to a third
source. It is unlikely that there is any source in the Snake River
Basin that is not somehow hydrologically related to some o;her
source in the basin, but it is possible. If there is insufficient
information available to make this determination, then, for
purposes of analysis of a claimed change in source, it should be
assumed that the sources are separate. (For most purposes, it 1is
assumed that sources are not separate, but here, the burden gf
proof is on the claimant to show that the change did not result in
injury, which includes the burden to show that the sources are not
separate.)
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The cld and new sources are separate if they are separately
administered. If it appears that the sources are separately
administered, then the claim should be referred for further review
py the bureau chief.

If the sources are separate, and the source of the entire
right was changed, then the basis of the claim should be changed to
peneficial use, and the claim should be reviewed as a claim based
on beneficial use with a claimed priority as of the date of the
change.

If the sources are separate, and the source of a portion of
the right was changed, then the portion still used from the
original source should be verified. The claim should be limited to
+he verified uses of the original source, and should include the
£o0llowing COMMENT: "PORTION OF RIGHT FORFEITED/ABANDONED." The
claimant should be contacted to allow the claimant to file a new
claim for the uses from the new source; the new claim should be
based upon beneficial use, with a priority as of the date of the
change. This claimant contact is not necessary where the new claim
could not be recommended.

If the sources are not separate, then proceed with the injury
analysis below. Part 2 contains information as to the injury
analysis generally; Parts 3 to 2 describe the standards as to when
there is no injury and include some possible conditions to prevent
injury for each of the basic types of changes in source; Part 8
describes the recommendation to be made once the analysis in the
previous parts is complete. In completing the injury analysis in
Parts 3 to 7 below, the agent may need to check with hydrology for
relevant information.

2. Injury generally

The general rule is that an appropriator may change the source
of his or her water right (to a tributary source that is not
separately administered) if the appropriator can show that there 1is
no injury or that the change can be conditioned to prevent injury.
However, where that standard cannot be met for an accomplished,
unapproved change claimed in the adjudication, IDWR may not simply
recommend the original source, pbecause use of the original source
could in fact be a second change in use that might result in injury
to other claimants. Therefore, where a change has been claimed,
and IDWR cannot determine that there is no injury or that the
change can be conditioned to prevent injury, the new source will be
recommended, but the priority date will pe changed to the date'of
the change to prevent injury. (Where the change in source is beilng
treated as a change in use, rather than a nevw appropriation, the
fact that the date of change is after the mandatory permit statute
is not a problem.)
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The injury analysis below focuses on injury to appropriators
with a priority between this claimant‘s priority and the date of

the change. There is generally no injury to claimants with a
priority before the claimant’s priority, because senior
appropriators are protected by their priorities. There is

generally no injury to claimants with a priority after the date of
the change, because a claimant cannot be injured by somethlng that
happened prior to his or her appropriation.

3. Change from surface to tributary GW

The claimed source may be recommended with no change in
priority if it can be determined from information already available
to IDWR that:

a. the change will not injure surface appropriators with a
priority between the claimant’s priority and the date of change by
reducing available surface flow (by reducing it more than or
differently than the surface diversion did), AND

b. the change will not injure GW appropriators with a
priority between the claimant’s priority and the date of change by
withdrawing GW in excess of the average annual rate of recharge OR
by lowering GW below reasonable pumping levels.

The claimed source may also be recommended with no change in
priority if conditions can be readily identified that will prevent
the injury identified in a. or b.

4. Change from tributary GW to surface water

A change from tributary GW to surface water is presumed
injurious. (The effect of the use of the GW rights 1is less
immediate than the effect of diversion from the stream, anq tpls
change in the impact of the use results in injury to Jjunlor
appropriators on the stream.)

5. Change from a tributary to another tributary of same stream

The claimed source may be recommended without a change in
priority if it can be determined from information already available
to IDWR that:

a. there are no appropriators on the new tributary with a
priority after the claimant’s priority but before the date of
change (injury would result to such appropriators on the new
tributary because such appropriators are now subject to a priority
to which they were not previously subject), AND

b. there are no appropriators on the mainstream_be}ow the
new tributary with a priority after the claimant’s priority but
before the date of change OR the new tributary does not make more
water available to the claimant to fulfill his/her right than on
the old tributary (injury would result to such appropriators on the
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mainstem by depriving them of water they would previously have
received) .

The claimed source may also be recommended with no change in
priority if conditions can be readily identified that will prevent
the injury identified in a. or b. (It may be possible to prevent
the injury identified in b. if the change can be conditioned to
assure that the claimant does not receive any more water at the new
PD than would be available at the old PD.)

6. change from tributary to mainstem

The claimed source may be recommended with no change in
priority if it can be determined that there are no appropriators on
the mainstem with a priority after the claimant’s priority but
pefore the date of change. (Injury would result to such
appropriators because the claimant did not previously have the
penefit of flows other than the tributary flows.)

The claimed source may also be recommended with no change in
priority if conditions can be readily identified that will prevent
the injury identified above. (The condition would need to assure
that the claimant does not receive any more water at the new PD
than would be available at the old PD.)

7. Change from mainstem to tributary

The claimed source may be recommended with no change in
priority if it can be determined from information already avai}able
to IDWR that there are no appropriators on the tributary with a
priority after the claimant’s priority but before the date of
change (injury would result to such appropriators because they
alone are now subject to the claimant’s priority whereas before
poth tributary and mainstem appropriators were subject to the
claimant’s priority).

The claimed source may also be recommended with no change in
priority if conditions can be readily identified that will prevent
the injury identified above.

8. Recommendation

If it can be determined from information already available to
IDWR that no injury resulted from the change in source, then the
claim should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN SOURCE PURSUANT TO IDAHO CODE 42-1416A."
(C02)

If condition(s) can be readily identified that will prevent
injury, then the conditions should be included in remarks, and the

claim should also include the followlng condition: "RIGHT INCLUDES
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ACCOMPLISHED CHANGE IN SOURCE PURSUANT TO IDAHO CODE 42-1416A."
(C02)

If neither of the first two determination can be made, and if
the source of the entire right was changed, then the priority
should be changed to the date of the change, and the claim should
include the following condition: "PRIORITY DATE CHANGED TO PREVENT
INJURY FROM CHANGE IN USE." (C06)

If neither of the first two determinations can be made, and if
a portion of the entire right was changed, then the portion still
used from the original source should be verified. The claim should
pe split, with the original claim showing use from the original
source, and the new claim showing the use from the new source with
a priority as of the date of the change, and the claim numbers
should have alpha suffixes. Both should include the following
remark: "PRIORITY OF PORTION OF RIGHT CHANGED TO PREVENT INJURY
FROM CHANGE IN USE, SEE RIGHT NO. (other right)." (Co1)
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IV. POINT OF DIVERSION (PD)

This Part IV is primarily concerned with changes in PD that
nave not been approved by IDWR. However, there are a few other
general issues described in Part A below of which the water agent

should be aware.
A. GENERAL
1. Diversion requirement

Claims based on state law must have a physical diversion from
the natural source, unless an appropriation without a diversion has
peen authorized by statute. Appropriations without diversions that
have been authorized by statute include a) instream stockwater use,
and b) instream flow and minimum lake level appropriations by the
Water Resource Board and other state agencies (all of the claims in
the second category should have a permit or license). IDWR has
recognized that a right to divert water to storage and then from
storage may in some instances be changed to a right to divert water
to storage for public purposes, such as where a reservoir
previously used for irrigation is changed to recreation, aesthetic,
and wildlife purposes (in such cases, the point of diversion is the
impoundment structure). There is some question as to whether a
right established by diversion may be changed to an instream
purpose of use; such claims should be referred to legal staff for

further review.
2. Remarks describing PD

Adjudication Memo #32 sets forth standard remarks to describe
the following:

common name of ditch (FO01),

multiple points of diversion in a single tract (Fo2),
PD in center of four tracts (F03),

. PD on boundary between two tracts (F04),

. other rights diverted through same PD (FO05, FO6) .

DO oe

3. PD flags

Where stored water or water from another source is conveyed in
a natural channel, then the point of injection should be included
as a PD with an "I" flag, and the point of rediversion should be
included as a PD with an "R" flag. See Adjudication Memo #32 for
standard remarks identifying the source to which water is injected
and rediverted. (GO1, GO02) See Adjudication Memo #__ for more
information about recommendation of claims involving exchanges.

The beginning point and ending point of instream flow claims
should be included as PD’s with a ng" and an "E" flag.
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i. Description of PD by ten acre tract

See Adjudication Memo #30 as to when the PD should be
described by ten acre tract.

5. Unapproved change in PD generally
a. Date cf change

The claimant will be required to submit the date of the change
and some evidence tending to support that date, because the date of
the change is essential to the injury analysis. (The analysis of
proof of the date of change is similar to the analysis of proof of
priority of beneficial use claims, see Part II.D.1.) If no such
evidence is submitted, then the claim will be recommended for
disallowal on the basis that the claimant did not show either a
change in use without injury or a new appropriation not in
violation of the mandatory permit statute. (IDWR may not recommend
the right as changed, because IDWR cannot find that the change
occurred without injury and prior to commencement; on the other
nand, IDWR may not simply recommend the original PD, because use of
he original PD could be a second change that might result in
injury to other claimants.) The change must have occurred prior to
November 19, 1987, because the accomplished transfer statute
applies only to changes that occurred prior to commencement. Where
the evidence supports a finding that the change occurred after
commencement, - then the original PD should be recommended. (NAPP
photography may be useful in this regard.)

Generally, the investigation of injury from a change in PD
shown to have occurred more than five years prior to commencement
will be more limited that a change in PD that occurred less than
five years prior to commencement. A change in PD that occurred
more than five years prior to commencement should be recommended as
changed unless it is apparent from information already available to
TDWR that the change resulted 1in substantial injury. If
substantial injury is apparent, then the claim should be referred
for further review by legal statf.

NOTE: The date of the change is not necessary where it can
already be determined that the change occurred prior to
commencement, and the change did not result in injury to other
rights, no matter when the change occurred.

b. Wwhen is a change a change?

An administrator’s memorandum dated May 10, 1984 states that
an application for transfer is necessary only where the PD moves
from one tract to another, or where a PD is added, even if the
additional PD is in the same tract. A tract is a guarter-quarter
unless the license, permit, or decree established the quarter-

.

guarter-quarter. A similar rule will be followed in adjudications,
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with the result that a change in use analysis 1is not generally
required where a new point of diversion within the same tract is
substituted for the old point of diversion. However, "point of
diversion" will still be defined in the director’s report as the
point at which water is diverted from the stream (or other source),
because there could be instances in which there is in fact injury
to a junior appropriator from a change in PD within the same tract.
A change within a tract should be treated as a change for purposes
of recommending the claim if injury is apparent from information
already available to IDWR. Otherwise, further investigation of
injury from a change within a tract will be made only if the issue
is raised by an objection to the recommendation of the right.

As the administrator’s memorandum implies, an additional PD
may be considered a change in use in some circumstances, and should
not automatically be considered an expansion. Generally, a partial
change in PD results where the claimant established a new PD for a
portion of a water right previously appropriated. In such cases,
the partial change in PD should be reviewed the same as any other
change in PD.

B. CLAIM BASED ON DECREE OR LICENSE

If the claimed PD is the same as shown on the decree or
license (as amended by any approved transfers), then no further
review of this item is required.

1. PD not stated in decree

The point of diversion is an essential element of a water
right. The failure of a decree to include the PD in the listing of
rights is an ambigquity in the decree. (See Intro Part J as to'res
judicata/ambiguity.) In other words, when the decree determined
the water right, it necessarily determined the PD as of the same
time as the rest of the elements of the water right; the qecrge
just failed to describe it. The relevant question at this point 1s
how to resolve the ambiguity. For purposes of preparing the
director’s report, it will be assumed that the current PD 1s the
decreed PD, unless there is reason to believe that there has been
a change in PD. The PD of a claim based on a decree that does not
state the PD should therefore be analyzed the same as the PD of a
claim based on beneficial use (but the basis of the claim should
not be changed).

2. Verify actual PD
If the actual PD is the same as the PD shown on the decree or
license (as amended by any approved transfers), then the actual PD

should be recommended, and no further review of this item is
required.
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If the actual PD is the same as the claimed PD, but 1s not the
same as the PD shown on the decree or license (as amended by any

approved ~ransfers), then proceed with the analysis in Part 3
below.

If the actual PD is different than poth the claimed PD and the
PD shown on the decree oOr 1icense (as amended by any approved
-ransfers), then proceed with the analysis in Part 3 below, but
creat the actual PD as the claimed PD. An amended claim will not
be required if the claim is to be recommended with the actual PD.

3. pate of change
claimant contact

The claimant should be notified that the claimant must submit
the date of the change and some evidence tending to support that
date; otherwise the use of water from the new PD will not be
recommended due to lack of evidence of a change without injury or
a new appropriation not in violation of the mandatory permit
statute. (If the change occurred after November 19, 1987, then a
specific date is not necessary, and the evidence need only support
that the change occurred sometime after that date.)

If the evidence does not support any finding as to the date of
the change, and the PD of the entire right was changed, then the
claim should be recommended for disallowal, and should include the
following remark: "CHANGE IN USE, INSUFFICIENT EVIDENCE OF DATE OF
CHANGE." (P05 and condition PO5)

If the evidence does not support any finding as to the date of
the change, and the PD of a portion of the right was changed, then
the portion of the right still used at the original PD should be
verified and only that portion should be recommended. The claim
should include the following condition: "CHANGE IN USE OF PORTION
OF RIGHT; RIGHT LIMITED TO UNCHANGED PORTION DUE TO INSUFFICIENT
EVIDENCE OF DATE OF CHANGE." (C07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the PD shown on the license or decree
should be recommended.

If the evidence supports a finding that the change occurred
prior to November 19, 1982, then the claimed PD should be
recommended, and the claim should include +he following remark:
"RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT
TO IDAHO CODE 42-1416A." (C03)

NOTE: As to change in PD more than five years prior to
commencement: First, if it is apparent from information
already available to IDWR that the change resulted 1N
substantial injury, then the claim should be referred for
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further review by legal staff. See Parts E - G below as to
injury. Second, the sufficiency of the evidence as to the
date of the cnange may vary depending on the circumstances.
For example, 1f the claimant asserts that the change occurred
in 1967, but the claimant’s evidence only supports a date of
1969, but there are no junior appropriators between those two
dates, then the lack of further evidence makes little
difference.

1f the evidence supports a finding as to a date of change on
or after November 19, 1982, but pefore November 19, 1987, then
proceed to Part D below (Injury) .

NOTE: Generally, the date of the change for a claim based on
a decree may not be the same as or earlier than the cut-off
date of the decree (or the effective date of the most recent
approved transfer, whichever is later). If the agent
encounters a claim where the evidence supports a finding that
the change occurred prior to the cut-off date of the decree,
and the difference between the two dates is critical to the
recommendation, then the claim should be referred for further
review by legal staff. The date of the change for a claim
pbased on a license may not be earlier than the date the proof
due notice was submitted (or the effective date of the most
recent approved transfer, whichever is later). It may not be
earlier than the date of the licensing field exam, if the
licensing field exam did not confirm the change. (This is
similar to claimed expansions of a permit, see Intro Part M.)

C. CLAIM BABED ON PERMIT

1. permits for which a proof due notice was filed prior to
commencement

If the claim is based on a permit for which a proof due no;ice
was filed prior to commencement, then contact water allocations
staff in the state office before proceeding with review of this
claim. See Intro Part M for a general discussion of claims in this

category.
2. PD claimed different tham PD on permit

If the claim is to be recommended with a basis of permit, and
if the PD claimed is different than the PD shown on the permit (as
amended by any approved amendments to the permit), then the PD
shown on the permit (as amended by any approved amendments to the
permit) should be recommended.

A change in PD may not be recommended for a claim based on a
permit, because the accomplished transfer statute does not apply to
permits. The only way to change the PD on a permit 1is to file an
application to amend the permit with IDWR.
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D. CLAIM BASED ON BENEFICIAL USE (INCLUDING STATUTORY CLAIM,
POSTED NOTICE, SECOND PRESUMPTION, CRITICAL GW EXPANSION)

Note that the PD of a claim based on the second presumption or
a critical GW expansion may not be different than the PD of the
original claim.

1. verify actual PD

If the actual PD is different than the claimed PD, then treat
the actual PD as the claimed PD. An amended claim will not be
required if the right is to be recommended with the actual PD.

2. Has change occurred?

Is there some reason to believe that there has been a change
in PD since the priority date to be recommended? (If not, then
review of this item is complete.)

(A different PD on a statutory claim or a posted notice is
some reason to believe that the PD was different at the time of
filing the claim or posting the notice.)

If so, then make a reasonable effort to determine whether a
change in PD has occurred. If the evidence supports a finding that
a change has occurred, then proceed to Part 3 pelow. Otherwise the
claimed PD should be recommended.

NOTE: Where the PD is different than the PD stated on the
most recent approved transfer, then a change in PD will be
deemed to have occurred, and it will be deemed to have
occurred no earlier than the effective date of the transfer.

3. Claimant contact

The claimant should be notified that the claimant must submit
evidence either that there has been no change in PD, or must submit
the date of change and some evidence tending to support that date;
if no evidence is submitted then the claim will be recommended for
disallowal due to lack of evidence of a change without injury or a
new appropriation not in violation of the mandatory permit statute.
(If the change occurred after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after that date.)

If the evidence supports a finding that no change in PD
occurred, then the claimed PD should be recommended.

If the evidence does not support any finding as to the date of

the change, and the PD of the entire right was changed, then the
claim should be recommended for disallowal, and should include the
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following remark: '"CHANGE IN USE, INSUFFICIENT EVIDENCE OF DATE OF
CHANGE." (P05 and condition PO5)

If the evidence does not support any finding as to the date of
the change, and the PD of a portion of the right was changed, then
the portion of the right still used at the original PD should be
verified and only that portion should be recommended. The claim
should include the following condition: "CHANGE IN USE OF PORTION
OF RIGHT; RIGHT LIMITED TO UNCHANGED PORTION DUE TO INSUFFICIENT
EVIDENCE OF DATE OF CHANGE." (C07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the original PD should Dbe
recommended.

If the evidence supports a finding that the change occurred
prior to November 19, 1982, then the claimed PD should Dbe
recommended, and the claim should include the following remark:
"RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT
TO IDAHO CODE 42-1416A." (C03)

NOTE: As to change in PD more than five years prior to
commencement: First, if it is apparent from information
already available to IDWR that the change resulted in
substantial injury, then the claim should be referred for
further review by legal staff. See Parts E - G below as to
injury. Second, the sufficiency of the evidence as to the
date of the change may vary depending on the circumstances.
For example, if the claimant asserts that the change occurred
in 1967, but the claimant’s evidence only supports a date of
1969, but there are no junior appropriators between those two
dates, then the lack of further evidence makes little
difference.

If the evidence supports a finding as to a date of change on
or after November 19, 1982, but before November 19, 1987, then
proceed to Part E below (Injury).

NOTE: Note that the date of change may not be the same as Or
earlier than the effective date of the most recent approved
transfer.

E. INJURY IN GENERAL
If the review has progressed to this Part E, it has been

determined that there was a change in PD, and a date of change
petween November 19, 1982 and November 19, 1987 has been

determined.
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1. General rules

The general rule is that an appropriator may change the PD of
his/her water right if the appropriator can show that there 1is no
injury or that the change can pe conditioned to prevent injury.
However, where that standard is not met for an accomplished,
unapproved change claimed in the adjudication, IDWR may not simply
recommend the original PD, because use of water from the original
PD may be a second change in use that could result in injury to
other claimants. Therefore, where a change has been claimed, and
IDWR cannot determine that there is no injury or that the change
can be conditioned to prevent injury, the new PD will be
recommended, but the priority date will be changed to the date of
the change to prevent injury to other claimants. (Note that where
the change in PD is being treated as a change in use, rather than
a new appropriation, the fact that the date of the change is after
the mandatory permit statute is not a problem.)

The injury analysis below focuses on injury to appropriators
with a priority between this claimant’s priority and the date of

the change. There is generally no injury to claimants with a
priority before the claimant’s priority, because senior
appropriators are protected by their priorities. There 1s

generally no injury to claimants with a priority after the‘date of
the change, because a claimant cannot be injured by something that
happened prior to his/her appropriation.

2. Other information

A desk exam of other rights from this source will be necessary
to complete the injury analysis. With respect to a change in PD of
a surface right, it will be necessary to determine if there are
appropriators with a priority after the claimant’s priority but
before the date of the change 1) above both the old and new PD, 2)
between the old and new PD, and 3) pelow both the old and new PD.
With respect to a change in PD of a ground water right, it will be
necessary to identify other wells in the area of the new PD with a
priority after the claimant’s priority but before the date of the
change.

It will also be necessary to obtain whatever information is
available from hydrology as to stream flow in the relevant stretch
of the stream (with respect to surface water rights) or the
condition of the aquifer (with respect to ground water rights) .
The upstream endpoint of the relevant stretch is the next
appropriator upstream with a priority after the claimant’s priority
but before the date of the change; 1f there is none, then the'old
or new PD, whichever is further upstream, is the upstream endpoint.
The downstream endpoint of the relevant stretch 1is the next
appropriator downstream with a priority after the claimant’s
priority but before the date of the change; 1if there is none, then
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the old or new PD, whichever is further downstream, is the
downstream endpoint.

3. Types of change

Part F below addresses changes in PD on a stream. Parts F.1l
to F.5 describe standards as to when there is injury and some
possible conditions to prevent injury for each of the basic types
of change in PD on a stream. Part F.6 describes the recommendation
to be made once the analysis in the previous parts is complete.
Part G addresses changes in PD of ground water rights, and follows
a similar format as Part F.

F. INJURY - SURFACE WATER RIGHTS
1. Change in PD upstream on losing streanm

It will generally be presumed that there is no injury from a
change in PD upstream on a losing stream.

(Generally, such a change either does not result in injury
because the junior appropriators bear the same burden as they did
before, or is a benefit because it now takes less water to supply
the senior appropriator’s priority.)

There -is, however, one type of situation where the change
might be deemed injurious to junior appropriators upstream from the
original point of diversion. Where the water supply 1S
insufficient to reach the senior appropriator at the senior’s polnt
of diversion, then the watermaster may deliver the water to
upstream junior appropriators. This is known as the "futile call"
rule; the rationale is that the upstream juniors should not be
shut-off where it would not produce any benefit to the downstream
senior. But if the senior were to move the point of diversion
upstream, then water might be available to satisfy the senior
priority that previously would have gone to the junior under tpe
futile call rule. Where these circumstances are present, the claim
should be referred to the bureau chief for further review.

2. change in PD upstream on gaining stream

a. Are there appropriators with a priority after the
claimant’s priority but before the date of the change, either
upstream from both the old and new PD, or between the o0ld and new
PD? If not, then no injury will be presumed.

(Generally, it will be presumed that there is no injury to
junior appropriators downstream from poth the old and new PD,
because the juniors bear the same burden as they did before.
However, injury may occur to juniors upstream from or between the
old and new PD, because additional water is available to _the
claimant at the new PD that was previously available to the juniors
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- or stated another way, the claimant’s appropriation was
previously at least partly satisfied from the gain in stream flow
pbelow the new PD.)

b. If there are such appropriators, can conditions be
identified that will prevent the injury to those appropriators?

(The condition would need to assure that the claimant does not

receive any more water at the new PD than would be available at the
old PD.)

3. change in PD downstream on losing strean

a. Are there appropriators with a priority after the
claimant’s priority but pefore the date of the change, either above
poth the old and new PD, OT petween the old and new pD? If not,
then no injury will be presumed.

(Generally, it will be presumed that there is no injury to
junior approprilators downstream from both the old and new PD,
pecause the Jjuniors bear the same burden as they did before.
However, injury may occur to juniors upstream from or between the
old and new PD, because it will take more water to deliver the
claimant’s right at the new PD, water which was previously
available to the juniors.)

b. If there are such appropriators, can condi;ions be
identified that will prevent the injury to those approprlators?

(The condition would need to assure that the junior diversions
do not get shut off to make up for additional stream loss between
+the old and new PD.)

4. Change in PD downstream on gaining stream

a. Are there appropriators with a priority after the
claimant’s priority but pefore the date of the change, either
petween the old and new PD, or below both the old and new PD? If
not, then no injury will be presumed.

(Generally, with respect to junior appropriators above both
the old and new PD, either the change either does not result 1n
injury because the juniors bear the same purden as they did before,
or is a benefit because the gain in the streamflow below the old PD
is now available to satisfy the claimant’s priority. However,
injury may occur to junior appropriators between or below the old
and new PD, because additional water is available to the claimant

at the new PD that was previously available to the juniors.)

b. If there are such appropriators, can conditions be
identified that will prevent the injury to those approprlators?
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(The condition would need to assure that the claimant would
not receive any more water at the new PD than was available at the
old PD.)

5. streamflow constant

It will be presumed that there is no injury from a change in
D on a stream that is neither gaining or losing. (It is not to be
assumed that the stream flow is constant where there is
insufficient information to determine stream conditions.)

6. Recommendation

If it can be determined from information already available to
IDWR that no injury resulted from the change in PD, then the claim
should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT TO IDAHO CODE
42-1416A." (C03)

If condition(s) can be readily identified that will prevent
injury, then the conditions should be included in remarks, and the
claim should also include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT TO IDAHO CODE
42-1416A." (C03)

If neither of the above two determinations can be made, and if
the PD of the entire right was changed, then the priority should be
changed to the date of the change, and the claim should include the
following condition: "PRIORITY DATE CHANGED TO PREVENT INJURY FROM

CHANGE IN USE." (CO06)

If neither of the above two determinations can be made, and if
the PD of a portion of the right was changed, then the portiqn
still used from the original PD should be verified. The claim
should be split, with the original claim showing the use from the
original PD, and the new claim showing the use from the new PD with
a priority as of the date of the change, and the claim numbgrs
should have alpha suffixes. Both should include the following
remark: "pRTIORITY OF PORTION OF RIGHT CHANGED TO PREVENT INJURY
FROM CHANGE IN USE, SEE RIGHT NO. (other right)." (C01)

G. INJURY - GROUND WATER (GW) RIGHTS
1. Same sourcae?

The first issue is whether the change is really a change in
PD, or whether it is in fact a new appropriation from a separate
source. The fact that both points of diversion are wells for the
diversion of groundwater 1is not sufficient to make this
determination, because the two wells could divert water from
aguifers that are not tributary or are separately administered.
See Part III as to changes in source.
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2. Injury

Generally, the new PD may be recommended with no change 1in
priocrity i1f it can be determined from informatilon already available
o IDWR that:

a. the change will not result in withdrawal of GW below the
average annual recharge rate (this should not be a problem 1if
requirement c. below is met), AND

b. the change will not result in reduction of water level
below reasonable pumping level 1in neighboring wells, AND
c. the change will not result in an increase 1in rate or

volume of diversion, or volume of consumptive use (this 1s most
likely to be a problem where there is an increase 1in conveyance
losses due to the change), OR

d. conditions can be readily identified that will prevent
the injury identified in a., b., and c.

3. Recommendation

If it can be determined from information already available to
TDWR that no injury resulted from the change in PD (2.a., b. and c.
above), then the claim should include the following condition:
"RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT
TO IDAHO CODE 42-1416A." (C03) )

If condition(s) can be readily identified that will prevent
injury, then the conditions should be included in remarks, and the
claim should alsoc include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT TO IDAHO CODE
42-1416A." (CO03)

If neither of the above two determinations can be made, and if
the PD of the entire right was changed, then the priority should be
changed to the date of the change, and the claim should include the
following condition: "PRIORITY DATE CHANGED TO PREVENT INJURY FROM
CHANGE IN USE." (C06)

If neither of the above two determinations can be made, and.if
the PD of a portion of the right was changed, then the portion
still used from the original PD should be verified. The claim
should be split, with the original claim showing the use from Fhe
original PD, and the new claim showing the use from the new PD with
a priority as of the date of the change, and the claim numbers

should have alpha suffixes. Both should include the following
remark: "PpRIORITY OF PORTION OF RIGHT CHANGED TO PREVENT INJURY
FROM CHANGE IN USE, SEE RIGHT NO. (other right)." (co1)
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V. NATURE OF USE (NU), AMOUNT FOR EACH NATURE OF USE, AND TOTAL
AMOUNT

A. GENERAL
1. Other uses

Where the NU to be recommended is domestic, stock, industrial,
commercial, or mining, the use should be further described in
"other uses." With domestic use for households, the number of
households should be described; for stockwater, the number and
type of stock should be described; for the others (ESPECIALLY uses
pursuant to part B of the domestic definition), the facility in
which the water is used should be described. For example, small
domestic use in a gas station should be described as use in a gas
station; industrial use in a sugar factory should be described as

a sugar factory, etc. The distinction between commercial and
industrial is that commercial involves service or sales to the
general ©public, whereas industrial involves manufacturing,

refining, or other types of processing. Mining includes extraction
of minerals and related processes that accompany the mining
operation, such as milling, gravel washing, etc. Domestic and
stockwater uses should be described in the following form:
DOMESTIC, 1 HOME; STOCKWATER, 40 CATTLE, 10 HORSES.

2. Forfeiture

Since a water right is limited to the amount of water
peneficially used, a portion of a water right may be forfeited by
nonuse. Since forfeiture of the entire right affects whether the
right is recommended for disallowal, it is addressed in Part I
(priority date). Since partial forfeiture affects the amougt
recommended, forfeiture of a portion of a right is addressed 1n
this Part V. The analysis in both cases 1s essentially the same.

3. Amount

Amount includes the rate and volume of diversion for each
nature of use, and the total rate and volume of diversion and total
consumptive use. See Adjudication Memo #31 as to measurement of
flow for ground water claims that require field exam; see
Adjudication Memo #34 as to which rights require determination of
diversion volume. See Application Processing Memo 14 as to
determination of amount for rights that include storage purposes.

Generally, consumptive use for irrigation should be
recommended based on current standards. This is true even where
claimed differently (more or less), or licensed or decreed
differently (more or less). This is an exception to the general
rule that IDWR may not recommend more than was claimed, and is also
an exception to the rule of res judicata (see Intro Part J).
Consumptive use may be treated differently because consumptive use
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:s not necessary for watermaster distribution. (The adjudication
statute provides that consumptive use "is included as a rebuttable
presumption in a decree only for the purpose of transfers pursuant
-0 section 42-222, Idaho Code.")

Diversion volume for irrigation should generally Dbe
recommended in accordance with IDWR standards, unless there is some
reason to believe otherwise. If the volume 1S determined by
decree, then the volume recommended should be the volume decreed
(unless it can be determined that a portion of the water right has
peen forfeited, or unless there has peen an expansion in irrigated
acres of a decreed right pursuant to the first presumption). With
peneficial use rights, reason to pelieve that the volume is
different than IDWR standards may arise from the field exam, or
from volumes decreed for similar diversion systems of the same time
period. If an excessive rate of diversion is to be recommended
(more than 1" per acre), then the volume should be proportionately
higher. Also, diversion volume should not be in excess of the
volume that can be diverted under the recommended rate of diversion
/in computing volume, the dates for season of use are inclusive).

4. Remarks describing amount

Adjudication Memo #32 sets forth standard remarks to describe
the following:

a. right measured at point other than point of diversion
(DO1),

b. portion of right solely for conveyance loss (D02 - DO4),

c. storage capacity (DO05),

d. facility volume (DO0S6).

See Part VIII below as to combined use limits for multiple
rights.

5. Excessive flows for irrigation

Cclaims to flows in excess of the statutory standard of an inch
per acre have been referred to generally as nexcessive flow"
claims. Excessive flow claims can be of two types - a single water
right for more than an inch per acre, or multiple rights that total
more than an inch per acre.

For irrigation claims to more than an inch per acre, the water
agent should complete the excess irrigation requirement worksheet
to determine if more than an inch per acre is reasonably required.
Where this information is not already available to the agent, then
the claimant should be contacted to provide the information
(regardless of whether the claim 1is based on pbeneficial use,
license, or decree). Where an amount 1n excess of ;urrgnt
standards is actually needed under the claimant’s irrigation
practices, then the claim should be referred to the bureau chietf
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for further review. A policy determination will then be made as to
whether that amount is reasonable under the circumstances. Where
there are a number of such claims in an area, it may be possible to
develop guidelines for "reasonable" excess diversion requirements
in that area, so that referral of each such claim in the area will
not be necessary.

If the excess amount 1s necessary due to convevyance losses,
then the right should be recommended with a remark limiting that
portion of the right to use for conveyance losses in delivery of
the right. careful attention should be paid where there are
multiple rights and all or part of one or more of the rights is
limited to use for conveyance losses. EACH of the rights should
contain a conveyance loss remark of some form.

EXAMPLE: Claimant has two rights to surface water from the
same point of diversion, which total 1.2 cfs for 50 acres, and
one right to 1 cfs for the same 50 acres. 0.2 cfs of the
surface water rights is in excess of an inch per acre; it is
to be recommended due to actual, reasonable conveyance losses.
The three rights will contain a combined use remark limiting
the three rights to 1.2 cfs for irrigation of 50 acres (see
Part VIII below as to combined use limits for multiple
rights). The portion limited to use for conveyance losses
will be allocated to the junior surface water right; thus, if
it is later determined that this additional amount is no
longer reasonable, it will be the junior right that is
reduced. ALL THREE rights will contain a remark that .2 cfs
of the junior surface water rights is limited to use for
conveyance loss in delivery of the two surface water rights.
Inclusion of this remark in all three rights indicates why the
combined diversion rate for irrigation of 50 acres is 1.2 cfs
instead of 1 cfs.

If the excess amount is necessary due to field requirements,
then the claim should include a remark identifying the per acre
rate of diversion at the field headgate.

Adjudication Memo #32 sets forth standard remarks for claims
to be recommended with excessive flows for irrigation (D02, DO3,
D04, DO08).

6. Unapproved change in NU generally
a. When has change occurred?’

A change in NU may have occurred where the claim includes an
additional NU, an alternative NU, or an increase in the amount
claimed for any NU. (For example, if the claimant claims 10 cfs
for irrigation, and 10 cfs for commercial, and the license upon
which the claim is based is for 15 cfs for irrigation, and 5 cfs
for commercial, then the claim includes a claim to an accomplished
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change for 5 cfs that was originally licensed for irrigation and is
now used for commercial, even though both the license and the claim
include irrigation and commercial as an NU.) The apparent change
should be reviewed as described below to determine whether the
apparent change 1is simply an error by the claimant in describing
the water right, whether it is in fact a change in use of the right
claimed, or whether it is actually a new appropriation.

The claim will be deemed to match a water right record if the
NU, amount for each NU, and the total amount are the same as

described on the water right record. In addition, the following
NU(s) will not be considered a discrepancy:
i. the new NU is limited to use of the decreed amount

for fire fighting purposes, and/or
ii. the new NU 1is limited to use of the irrigation
portion for incidental stockwater.

b. Alternate NU vs. additional NU

An alternate NU occurs when the original NU is ceased and the
vater is instead used for a new NU. An additional NU occurs when
the original use continues, and the water is reused, OTr when the
new use is made possible by conservation methods employed in making
the original use. Note that a claim may include both alternate and
additional NU(s).

An -alternate NU is a change in use that may be recommended
pursuant to the original priority if the change did not result in
injury or can be conditioned to prevent injury. An additional NU
is an expansion that may pe recommended only- as 2a newvw
appropriation, if at all. An additional claim is required before
the additional NU may be recommended.

c. Injury

The claimant will be required to submit the date of the change
and some evidence tending to support that date, pecause the date of
the change is essential to the injury analysis. (The analysis of
proof of date of change is similar to the analysis of proof of
priority of beneficial use claims, see Part II.D.1.) If no such
evidence is submitted, then the claim will be recommended for
disallowal on the basis that the claimant did not show either a
change in use without injury or a new appropriation not 1n
violation of the mandatory permit statute. (IDWR may not recommend
the right as changed, because IDWR cannot find that the cpange
occurred without injury; on the other hand, IDWR may not glmply
recommend the original NU(s), because use of water for the orlglnél
purposes would in fact be a second change that might result 1n
injury to other claimants.) The change must have occurred before
November 19, 1987, because the accomplished +ransfer statute
applies only to changes that occurred prior to commencement. Where
the evidence supports a finding that the change occurred after
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commencement, then the original NU(s) should be recommended. (NAPP
photography may be useful in this regard.)

If the change occurred berfore November 19, 1987, then the
change may be recommended if it can be determined <from the
information available that the change did not result in injury to
other water rights or can be conditioned to prevent any injury. If
such a determination cannot be made from information already
available to IDWR, claimant contact should be made to allow the
claimant an opportunity to provide such information prior to filing
the report. If such a determination cannot pe made, either from
information already available to IDWR or from information provided
by the claimant, then the change will still be recommended, but
with a priority date as of the date of the change to prevent
injury.

Generally, the investigation of injury from a change to an
alternative NU shown to have occurred more than five years prior to
commencement will be more limited than such a change that occurred
less than five vyears prior to commencement. A change to an
alternate NU that occurred more than five years prior to
commencement should be recommended unless it is apparent from
information already available to IDWR that the change resulted in
substantial injury. If substantial injury is apparent, then the
claim should be referred for further review by legal staff.

NOTE: The date of the change is not necessary where it can be
determined that the change occurred prior to commencement, and
the change did not result in injury to other rights, no matter
when the change occurred. )

7. Stored water

A change in use may include an expansion in the number of
acres irrigated with stored water pursuant to Idaho Code §42-222.
In addition, a change to an alternative nature of use of ;tqred
water is a change in use that will generally not result in injury
to other water rights because the water, once lawfully stored, 1s
not part of the natural flow to which junior appropriators hold
rights. Therefore, the review of expansions in irrigated acreage
and changes to an alternative nature of use of stored water 1S the
same, and is generally limited to a requirement of some evidence
that it occurred prior to commencement. An additional nature of
use may be recommended, if at all, only as a new appropriation.
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B. CLAIM BASED ON DECREE OR LICENSE

Even where the claimed NU(s) and amounts match the decree or
license, the claim must still be reviewed for partial forfeiture as
set forth in Part 12 below.

1. Compare amounts claimed for each NU to total amount claimed

If the total amount claimed is not correct based on the amount
claimed for each NU, then such further investigation or claimant
contact should be done as necessary to resolve the discrepancy.

There may be 1instances in which the total amount may
appropriately be less than the sum of the amounts for each NU, such
as where all or part of the amount for one NU may also be used for
another NU. (For example, if an appropriator diverts 10 cfs for
irrigation, and runs that same 10 cfs through a small hydropower
facility, the total rate of diversion would be 10 cfs, not 20.)

2. Total amount claimed greater than total amount decreed or
licensed

Claimant contact

A total amount greater than the total amount decreed or
licensed may not be recommended due to the principle of res
judicata (see Imtro Part J as to res judicata).

NOTE: For claims to an expansion in irrigated acreage of a
decreed right based on the first presumption, there ‘may be no
increase in rate of diversion, but there may be an increase in
the volume of diversion, and there will be an increase in
volume of consumptive use. See Adjudication Memo #16B as to
recommendation of claims under the presumptions.

The total amount decreed or licensed should be recommended:
the original NU(s) and amounts for each NU should be recommended to
the extent claimed; and the recommendation should include other
claimed NU(s) and amounts for each NU that may be recommended as a
change in use pursuant to the analysis below.

The claimant should be contacted to allow the claimant the
opportunity to file another claim based on beneficial use for the
additional amount claimed and for the remaining claimed NU(s) and
amounts for each NU that are not to be recommended as part of the
original claim, or to file an application for permit, depending on
when use of the additional amount was initiated. (Note that if the
original claim is based on a decree, the priority date of the new
claim may not be the same as or earlier than the cut-off date of
the decree; this is similar to the analysis of effect of decrees
in Part II.D.2. If the original claim is based on a license, then
the priority date of the new claim may not be earlier than the date
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the proof due notice was submitted, or earlier than the date of the
licensing field exam, if the licensing field exam did not confirm
the change. This is similar to claimed expansions of a permit, see
Intro Part M.)

3. Total amount claimed less than total amount decreed or
licensed
a. Check to see if this claim is part of a water right that

was split, but was fully claimed by various claimants, or if it was
claimed under another claim. If so, the discrepancy is resolved.

b. If it is apparent that there is a portion of the original
right that should be claimed by this claimant, then claimant
contact should be made if there is reason to believe that the
claimant simply made a mistake in underclaiming the right. (See
NOTE below for an example. There may be others.) The claimant
contact should state that the claimant may file an amended claim
asserting the decreed or licensed amount; otherwise, the claimant
will be deemed to have waived the right to the unclaimed portion.
If the claimant files an amended claim that matches the decree or
license, then the review of this item 1is complete except for the
partial forfeiture analysis in Part 12 below. If the claimant does
not file an amended claim, then the amount recommended should not
exceed the amount claimed.

NOTE: Where a decreed right that may be excessive by current
standards is not fully claimed, claimant contact should be
made IF there is a significant difference between the claim
and the decreed right, AND there is good reason to believe
that the claimant made a mistake; otherwise it will be
assumed that the claimant claimed everything the claimant
wanted to claim. What is significant may require an exercise
of judgment on the part of the agent; for example, a
difference of an acre or two on a forty acre claim may not be
significant, whereas a difference of an acre or two for a
claim for a few acres might be. Good reason to believe that
the claimant made a mistake exists where the right was field
examined as part of the normal course of review, and the field

exam shows use of an amount greater than was claimed. (A
field exam is not required solely because the right was
underclaimed. IDWR will generally not field examine rights

for which a field exam was not otherwise required to see if
the claimant claimed everything the claimant 'shoulg have
claimed.) See Intro Part L for further discusslon of

underclaimed rights.

c. If it is apparent that there is a portion of the orig@nal
right that should be claimed by another claimant, then similar
claimant contact should be made to that claimant. (If the other

claimant did not file for a portion of this claim, the claimant may
need to file an additional claim rather than an amended claim.)
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d. This sub-item does not provide for second round service
for unclaimed amounts; second round service 1s made based on
unclaimed places of use as described in Part VII below.

4. Ambiguity in decree as to NU
a. General

NU is an essential element of a water right. The failure of
2 decree to include NU in the listing of rights is an ambiguity in
the decree. (See Intro Part J as to res judicata/ambiguity.) In
other words, when the decree determined the water right, it
necessarily determined the NU as of the same time as the rest of
the elements of the water right; the decree 7just failed to
describe it. The relevant guestion at this point is how to resolve
that ambiguity. This is done by looking at the rest of the decree,
other pleadings or evidence in the case, or other evidence as to
now water was used at the time of the decree.

There are some decrees in the files which 1list the name,
source, amount, priority, and property to which the water rignt is
appurtenant, but contain only general language as o NU, such as:
"The following rights are decreed for irrigation, culinary,
livestock, milling, mining, and other peneficial purposes." This
does not mean every water right 1isted is decreed for any purpose
at all and the purpose may be changed whenever the owner feels like
changing it. The NU for water rights under these decrees should be
analyzed the same as any other decree that fails to state the
nature of use for each water right listed.

In these circumstances, the general rule is to first look to
the decree, or other documents from the case that are already
available in IDWR files. The decree should be interpreted as
including any claimed purpose for which there 1is some specific
support in these documents. For example, if a right is decreed to
a party in an amount that is consistent with IDWR’s irrigation
standard or the duty of water set forth in the decree (i-.e. 40
inches for use on forty acres), then this is some specific support
for an irrigation NU. If a right is decreed to a power and light
company, this 1is some specific support for a hydropower NU;
similarly, if a right is decreed to a city or town, this is some
support for a municipal NU.

1f there is no specific support for the claimed NU in the
documents from the case that are already available in IDWR files,
then the burden will be on the claimant to supply the information
to support the claimed NU.

The following are some caveats regarding the general rule.
First, if the decree in an old basin-wide adjudication does not
list any rights specifically for domestic purposes, then an
irrigation right decreed to persons (as opposed to business OrF
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governmental entities) will be construed as including a homestead,
and therefore supporting one claimed domestic use. The rationale
for this interpretation is that it would be strange for all the
claimants to obtain water rights for their fields but not for their
homes. Second, a decree for an irrigation right (regardless of to
whom it was decreed) will be construed as including incidental
stockwater (use of amounts diverted during the irrigation season
for stockwater use as well as for irrigation). The rationale for
this interpretation is that incidental stockwater is an historic
practice that is continued today, and which IDWR recognizes by
including a general provision in the director’s report that an
irrigation right includes incidental stockwater.

Non-incidental stockwater use is subject to the general rule
that some specific support in the decree is necessary. There is
specific support for non-incidental stockwater where the decree
provides that the rights determined therein are for irrigation and
stockwater purposes. In addition, there may be a general exception
for all irrigation rights determined by a particular decree where
there are documents in the court files, or evidence outside the
case which supports a finding that irrigation water was generally
diverted year round for stock water use at the time of the decree.
Such a finding should be approved by the bureau chief before
non-incidental stockwater rights are recommended. In such cases,
the amount of the water right during the non-irrigation season is
determined the same way the amount any stockwater right is
determined - it does not necessarily include the full amount
decreed for irrigation but it is necessarily no larger than the

full amount decreed for irrigation.

Finally, if the decree has a generic description of NU(s), and
does not indicate a uniform duty of water, then it will De
generally assumed that the rights are irrigation rights (unless
there is some reason to believe otherwise), for which other claimed
NU(s) may be recommended as described above. For example, there is
one old decree in Southern Region where, if you assume that the
rights are generally irrigation rights, some have a duty of water
of 2.3 inches per acre, some 2.5, some even more. The rationale
for this interpretation is that the vast majority of these rights
would have been irrigation rights, even without the assurance of a
uniform duty of water.

This analysis ties in heavily with the analysis of season of
use, because an ambiguity in season of use is often resolved Dby
looking to the nature of use.

b. Specific support

If there is some specific support for each NU claimed and the
amount claimed for each NU in the decree or other documents alregdy
in IDWR files, then the NU and the amount for each NU for which
there is some specific support should be recommended.
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If not, then claimant contact should be made. The claimant
should be notified that the claimant must submit documents from the
record in the case or other evidence indicating that the NU(s) and
rhe amount for each NU were uses made at the time of the decree;
otherwise the NU(s) and the amount for each NU for which there is
no specific support in the decree will be considered a change in

use. (This claimant contact letter should be combined with the
date of change claimant contact letter as shown in ?he sample
letters. The combined letter provides that the clalmant must

cither submit evidence showing that the claimed NU(s) are in fact
decreed NU(s), or must submit the date of the change.)

Any NU and/or amount claimed for any NU for which there is not
some specific support, either in the documents already in IDWR
files or in the evidence submitted by the claimant, should be
reviewed as a claim to an accomplished change in use, beginning at
Part 5 below.

5. Claimed NU(s) or amount for each NU are different than the
decreed or licensed NU or amount for each NU

Claimant contact

a. If the NU(s) and amounts for each NU are less than what
was decreed or licensed (in other words, the claim is a subset of
the decreed of licensed right, with no change claimed), then
claimant contact should be made IF the difference between the claim
and the decree or license is significant and if there is some
reason to believe that the claimant simply made a mistake in
underclaiming the right. (Reason to believe the claimant simply
made a mistake may arise, for example, where the right is field
examined to verify a change in use and continued use for the
unclaimed NU is discovered. There may be other examples.)

If claimant contact is to be made, then the claimant should be
notified that the claimant may file an amended claim asserting the
unclaimed NU(s) or amounts; otherwise the claimant will be deemed
to have waived any right to those NU(s) or amounts. If the
claimant does not file an amended claim, then the claim should be
limited to the claimed NU(s) and amounts for each NU.

b. If the discrepancy includes an apparent change in NU,
proceed to Part 6 below.

6. Verify change
Field exam, claimant contact
If the change in NU is not verified Dby field exam or other

information already available to IDWR (such as aerial photography,
etc.), then claimant contact should be made.
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The claimant should be notified that the claimant must submit
persuasive evidence of additional or alternative NU(s) or amounts
for any NU not already verified by IDWR; otherwise the unverified
NU or unverified amount for NU will not be recommended. (A decree,
license, or permit is persuasive evidence that a right exists.
Verification by field exam is persuasive evidence that a use exists
for which a right may exist. Therefore, to be consistent, where a
use is claimed that is not verified by a decree, license, permit,
or field exam, the claimant must submit other persuasive evidence

that the use in fact exists.)

The analysis in the following parts should be completed as to
that portion of the claimed change in NU that is verified as
described above.

obviously, if a claimed change is not verified, then the
change may not be recommended. The more difficult issue is to
determine if something else should be recommended instead. The
original use may not be automatically recommended, because there
may be a forreiture issue. On the other hand, where the verified
uses do not add up to the licensed or decreed amount, the right may
not automatically be recommended as partially forfeited either.
The following are instructions as to what to do with the unverified
portion of the claimed change.

If a portion of the claimed change is unverified but the
original use is still being made, then the original NU should be
recommended.

If a portion of the claimed change is unverified, but the
total of amounts for each verified NU still add up to the total
amount decreed or licensed (or the total amount claimed, 1f less
than the total decreed or licensed), then the unverified portion of
the claimed change should not be recommended, but the total amounts
to be recommended should not change (except pursuant to the partial
forfeiture analysis in Part 12 below).

If a portion of the claimed change is unverified, and the
total of the amounts for each verified NU do not add up to tpe
total amount decreed or licensed (or the total amount claimed, 1f
less than the total decreed or licensed), then the unverified
portion of the change should not be recommended, but whether the
original NU(s) and amounts should be recommended, and the ;otal
amount to be recommended, will depend on the partial forfeiture
analysis in Part 12 below. If it cannot be shown that the right
was partially forfeited, then the original NU should be

recommended.

NOTE: An amended claim is reguired before IDWR may recommend
an NU greater than was claimed (i.e., if an additional NU was
verified but not claimed, or if the verified amount for any NU
is greater than was claimed).
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7. Stored water
claimant contact

If the change is an alternate NU of stored water, then
claimant contact should be made. The claimant should be notified
that the claimant must submit some evidence that the change
occurred prior to November 19, 1987; otherwise the change will not
pe recommended. If the evidence supports a finding that the change
occurred prior to November 19, 1987, then the change should be
recommended to the extent verified. The claim should include the
following condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN
PURPOSE OF USE PURSUANT TO IDAHO CODE 42-1416A." (C04)

If the change is an additional NU of stored water, see Part 9
below.

8. pate of change
claimant contact

The claimant should be notified that the claimant must submit
the date of the change and some evidence tending to support that
date; otherwise the change in NU will not be recommended. If the
change occurred after November 19, 1987, then a specific date is
not necessary, and the evidence need only support that the change
occurred sometime after that date.

If the evidence does not support any finding as to the date of
the change, and the NU of the entire right was changed to an
alternative NU, then the claim should Dbe recommended for

disallowal, and should include the following remark: "CHANQE_IN
USE, INSUFFICIENT EVIDENCE OF DATE OF CHANGE." (P05 and condition
POS)

If the evidence does not support any finding as to the date of
the change, and the NU of a portion of the right was changed to an
alternate NU, then the portion of the right still used for the
original NU(s) should be verified and only that portion should be
recommended. The claim should include the following condition:
"CHANGE IN USE OF PORTION OF RIGHT; RIGHT LIMITED TO UNCHANGED
PORTION DUE TO INSUFFICIENT EVIDENCE OF DATE OF CHANGE." (CO07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the original NU(S) and amounts should
pe recommended (except as otherwise provided pursuant to the
forfeiture analysis in Part 12 below) .

If the evidence supports a finding that the change occurred
prior to commencement, then proceed to sub-item 10 below.
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NOTE: Generally, the date of the change for a claim based on
a decree many not be the same as or earlier than the cut=-off
date of the decree (or the effective date of the most recent
approved transfer, whichever is later). If the water agent
encounters a claim where the evidence supports a finding that
the change occurred prior to the cut~off date of the decree,
and the difference between the two dates is critical to the
recommendation to be made, then the claim should be referred
for further review by legal staff. The date of the change for
a claim based on a license may not be earlier than the date
the proof due notice was submitted (or the effective date of
the most recent approved transfer, whichever is later). It
may not be earlier than the date of the licensing field exam,
if the licensing field exam did not confirm the change. (This
is similar to claimed expansions of a permit, see Intro Part
M.)

NOTE: The sufficiency of the evidence as to the date of the
change may vary depending on the circumstances. For example,
if the claimant asserts that the change occurred in 1967, but
the claimant’s evidence only supports a date of 1969, and
there are no junior appropriators between those two dates,
then the lack of further evidence makes little difference.

9. Additional NU
Claimant contact

If the change is an additional NU, then the claimant should be
contacted to allow the claimant to file a new claim based on
beneficial use for the additional NU, or to file an application for
permit, depending on when the use was initiated. (Note that if the
original claim is based on a decree, the priority date of the new
claim may not be the same as or earlier than the cut-off date of
the decree; this is similar to the analysis of effect of decrees
in Part II.D.2. If the original claim is based on a license, then
the priority date of the new claim may not be earlier than the date
the proof due notice was submitted, or earlier than the date of the
licensing field exam, if the licensing field exam did not confirm
the change. This is similar to claimed expansions of a permit, see
Intro Part M. Also, if the original claim is based on a license,
and the new claim is in violation of the mandatory permit statute,
then the new claim should be flagged "E" because the second
presumption may apply.)

10. Alternate NU: Change more than five years prior to
commencement

Limited injury analysis

If the evidence supports a finding that the change occurred
more than five years prior to commencement, then the new NU(s) and
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amounts should be recommended unless 1t is apparent from
information already available to IDWR that the change resulted in
substantial injury. (See Part 1ll.a below as to injury.) If the
cnange is to be recommended, the claim should include the following
condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN PURPOSE OF USE
SURSUANT TO IDAHO CODE 42-1416A." (co4) If substantial injury is
apparent, then the claim should be referred for further review by
legal staff.

11. Alternate NU: Change less than five years prior to
commencement

Injury analysis
a. Standard
A change in NU will result in injury if:

i. there are other appropriators from the same source
with a priority after the claimant’s priority but before the date
of the change, and

ii. the change has resulted in an increase in the annual
volume of diversion or consumptive use.

b. Evidence

If it can-be determined from information already available to
IDWR that no injury resulted from the change, or if conditions can

be readily identified that will prevent injury, then proceed to
Part c below.

If not, then claimant contact should be made. The claimant
should be notified that the claimant must submit evidence .of
non-injury or conditions that will prevent the injury; otherwise
the priority of the right will be changed to the date of the change
in NU to prevent injury.

c. Recommendation

(This portion of the analysis concerns whether the change may
pe recommended. The partial forfeiture analysis should still be
completed as described in Part 12 below. There may be times when
it makes sense to do the partial forfeiture analysis first, because
the portion claimed to have been changed may have been ferfeited.)

If it can be determined that no injury resulted from the
change, then the change in NU should be reccmmended to the ex;ent
verified, and the claim should include the following conditlon:
"RIGHT INCLUDES ACCOMPLISHED CHANGE IN PURPOSE OF USE PURSUANT TO

IDAHO CODE 42-1416A." (CO4)
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Tf condition(s) can be identified =that i1l Trev

e - sIVverT nnour, ,
then the conditions should be included in remarkxs, =z=nd ==e é;aiw
should also 1include the following condition: "RIGHT INCILUDES
ACCOMPLISHED CHANGE IN PURPOSE OF USE FURSUANT T2 IIZAHC C20F -z-

1416A." (CO04)

If neither of the two determinations above can ze =—ade., zng 75
the NU of the entire right was changed, then the pricr Z be
include zhe

following condition: "PRIORITY DATE CHANGED TO FREVENT INJTRY TROM
CHANGE IN PURPOSE OF USE." (COS6)

If neither of the two determinations above can ze nade.

: : and 12
the NU of a portion of the right was changed, thern the corzion
still used for the original NU(s) should be verified. The clai=m

should be split, with the original claim showing the use for <zhe
original NU(s), and the new claim showing the use Zor The new NU(s)

- - —

with a priority as of the date of the change, and thie clain numbers

should have alpha suffixes. Both should include <he Zcilowing
remark: "PRIORITY OF PORTION OF RIGHT CHANGED T2 FRIVENT INSTRY
FROM CHANGE IN USE, SEE RIGHT NO. L (cox:

12. Partial forfeiture

Is there reason to believe that there has been a five year
period of continuous nonuse (or non-beneficial use) subsequent to
the cut-off date of the decree or the date of issuance of the
license?

The partial forfeiture query described in this Part 12 should
be completed for each claim in this category. However, due to the
higher standard of proof for establishing forfeiture of a decreed
or licensed right, IDWR will not field examine every claix= In this
category to verify that it has not been parztially ZIcrieited.
Instead, IDWR will look to information already available =¢

—

determine if there is some reason to believe that the ight Day

P

have been partially forfeited, and if so will make a reascnacie

(=3

effort to determine if the right has been partially Zforfeited.

NOTE: This does NOT mean that if the claim matches the decree
or license, then no further review needs to be done. A
complete desk review, using information already available to
IDWR (such as aerial photography, satellite imagery, <The
general knowledge of the agent responsible Zor reviewlng
claims in the area, etc.) must be completed Tz determine i
there 1s cause for further investigation.

a. Claim based on decree
The partial forfeiture analysis should begin by askin
+here is reason to believe that there has been a Z:ive vear

of continuocus nonuse (or non-beneficial use) cIi =
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right subsequent to the cut-off date of the decree. If so, then
reasonable efforts should be made to investigate whether a partial
forfeiture has occurred (see Part X as to forfelture analysis).
Examples of reason tO pelieve that a partial forfeiture may have
occurred include: lack of verification of use 1n a field exam done
to verify a claimed changed in use, unreasonableness of the decreed
or licensed amount for any NU under current standards, etc.

The cut-off date of the decree is the date of the decree,
unless the decree provides that the water rights determined therein
are determined as of a different date. Cut-off dates for recent
general adjudications in which IDWR filed a report are listed 1in
Adjudication Memo #14.

b. Claim based on license

The partial forfeiture analysis should begin by asking if
~here is reason to believe that there has been a five year period
of continuous nonuse (Or non-beneficial use) of a portion of the
right subseguent to the date the license was issued. If so, then
~easonable efforts should be made to investigate whether a partial
forfeiture has occurred (see Part X as to forfeiture analysis).
For example, lack of verification of use 1in a field exam done to
verify a change would be reason toO pelieve that a partial

forfeiture may have occurred that merits further investigation.

NOTE: Lack of beneficlal use under a recent license may be an
issue where there are multiple claims for the same purposes at
the same place of use, the total amount 1s greater than the
amount that can be beneficially used for those purposes at the
place of use, and the rights are not supplemental. In such
cases, the excess is taken from the most junior rights. See
part VIII below as to other rights.
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c. CLAIM BASED ON PERMIT

1. Permits for which a proof due notice was filed prior to
commencement

If the claim is based on a permit for which a proof due notice
was filed prior to commencement, then contact water allocations
staff at the state office before proceeding with review of this
claim. See Intro Part M for a general discussion of claims in this
category. If the claim is to be recommended with a basis of
permit, then proceed with the analysis below.

2. Claim matches permit

If the'NU(s), amount for each NU, and total amount matches the
permit, then no further review of this item 1is required.

3. Claim less than permit (any NU, portion of amount for any NU,
or portion of total amount not claimed)

a. Check to see if this claim is part of a water right that
was split, but was fully claimed by various claimants, or if it was
claimed under another claim. If this resolves the discrepancy,
then no further review of this item is required.

b. If it is apparent that there is a portion of the original
permit that should be claimed by this claimant, then clalgant
contact should be made. (Generally, there is reason to bellieve

that the claimant simply made a mistake in claiming less than ?he
full right, because partial forfeiture should not be ‘an issue with
claims in this category.) The claimant should be notified that the
claimant may file an amended claim asserting the permitted NU(s)
and amounts; otherwise the claimant will be deemed to have waived

the right to the unclaimed portion. If the claimant fi;es an
amended claim that matches the permit, then no further review of
this item is required. If the claimant does not file an amended

claim, then the discrepancy is resolved, and the NU(s) apd amounts
recommended should not exceed the NU(S) and amounts claimed.

c. If it is apparent that there is a portion of the or@g@nal
right that should be claimed by another claimant, then similar
claimant contact should be made to that claimant. (If the other

claimant did not file for a portion of this claim, the claimant may
need to file an additional claim rather than an amended claim.)

d. This sub-item does not provide for second round service

for unclaimed amounts; second round service 1is made based on
unclaimed places of use as described in Part VII below.
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4. Claim different or greater than permit

If the claim is different or greater than the permit (i.e.,
rhe claim is not a subset of the permit), then the permitted NU(s)
and amounts should be recommended.

A change in NU of a permit may not be recommended because
neither the presumptions nor the accomplished transfer statute
applies to permits. The only way to change the NU(s) on a permit
is to file an application to amend the permit with IDWR (OT to file
an application for permit, where the change is actually a new
appropriation).
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D. CLAIM BASED ON BENEFICIAL USE (INCLUDING STATUTORY CLAIM QR
POSTED NOTICE)

The order of analysis in this Part E differs from the previous
parts because claims based on peneficial use have not been
confirmed and will be field examined, while the claims in the
previous parts were confirmed at one time and will get field
examined only where necessary to resolve a discrepancy between the
claim and the document on which it is based, or there is some
reason to believe a forfeiture has occurred. SO the starting point
for analyzing these claims is what is on the ground, while the
starting point for analyzing claims in the previous parts was what
is on the water right document and whether the claim is the same.

1. Verify current use

Were uses or amounts claimed that were not verified? (If not,
then skip this part 1.)

If any part of the claimed NU(s) and/or amounts are not
verified by field exam or other information already available to
IDWR (such as aerial photography, etc.), then claimant contact
should be made.

The claimant should be notified that the claimant must submit
persuasive evidence of the unverified portion of the claim;
otherwise the unverified NU(s) and/or amounts will not Dbe

recommended. (A decree, license, or permit is persuasive evidence
that a right exists. Verification by field exam is persuasive
evidence that a use exists for which a water right might exist.
Therefore, to be consistent, where a use is claimed that is not
verified by decree, license, permit, or field exam, the claimant

must submit other persuasive evidence that the use in fact exists.)

The analysis below should be completed as to that portion of
the claim that is verified as described above. To the extent that
a portion of the claim is not verified, then it should not be
recommended. If none of the claim is verified, then it should'be
recommended for disallowal, and should include the following
remark: "NO BENEFICIAL USE FOUND." (P03 and condition PO03)

2. Unclaimed, verified NU(s) or amounts

Were uses or amounts verified that were not claimed? (If not,
then skip this Part 2.)

If uses were found in the field exam that were not claimed, or
if the amount claimed (for any NU or the total amount) 1S
significantly less than the amounts verified in the field examn, and
if the difference is not covered by an application for permit or
transfer, then claimant contact should be made.
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The claimant should be notified that +he claimant may f£ile an
amended claim, file an additional claim, file an application for
permit, OT file an application for transfer for unclaimed uses
and/or amounts. (The claimant may nave four different options here
depending on the five different scenarios: ro file an amended
claim if the use was initiated at the same time as the other uses
claimed; to file an amended claim if the other uses may be
considered a change in use and the change occurred prior to
commencement; to file an application for transfer if the other
uses may be considered 2 change in use put the change occurred
after commencement; to file an additional claim if the use was
initiated later than the other uses and may not be considered a
change, and is not in violation of the mandatory permit statute oOr
can be claimed as an expansion pursuant to the second presumption;
or to file an application for permit 1if the use was jnitiated later
than the other uses and may not be considered 2 change, 1is in
violation of the mandatory permit statute, and cannot be claimed
pursuant to the second presumption.)

Unclaimed NU(s) or amounts may not be recommended.
3. Reasonableness of current use

Is the amount ugsed for each NU and the total amount used
reasonable? (If so, then skip this Part 3.)

For the full amount actually used to be considered
peneficially used, the amount must be reasonable. otherwise the
amount recommended will be 1imited to a reasonable amount. .In
determining whether the amount used is reasonable;, the followlnd
factors should be taken into account: £he nature of use, the place
of use, transmission losses, and amount of return flows. (The fact
that water is returned to the streanl does not automatically make
the diversion reasonable; the amount of water returned to the
stream must also be reasonable.)

If it cannot be determined from information already available
to IDWR that the amount used for each NU and the total amount_used
is reasonable, then claimant contact should be nmade. The claimant
should be notified that the claimant nust submit evidence showing
that the amount (s) used are not unreasonable; otherwise the
amount (s) recommended will be 1imited to the amount determined to
pe reasonable py IDWR. (The claimant contact letter should state
+he amount determined to be reasonable pased on information already
available to IDWR.) The amount(s) recommended should be 1imited to
the amounts that are determined to be reasonable pased _on
information already available to IDWR and other jnformatlon
submitted by the claimant.

see Part A.6 above as to claims €O more than .02 cfs per acre
for irrigation. Tf the amount claimed equals .02 cfs per acre, but
fewer acres are to be recommended than claimed, then the amount to
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be recommended may be reduced to .02 cfs per acre Wwithout
completing the excessive flow analysis.

With respect to uses other than irrigation, one indication of
reasonableness is how the amount used compares to amounts IDWR has
approved for licenses for similar uses. If there is a gquestion as
to the reasonableness of the amount used, it should be referred to
the bureau chief for further review.

4. Increase in total amount

Is there reason to believe that there has been an increase in
the total amount of water used? (If not, then skip this part 4.)

If there is reason to believe that there has been an increase
in the total amount of the water right beyond the amount originally
appropriated (at the time of the priority to be recommended), then
claimant contact should be made. (Evidence of five years nonuse of
a portion of the right 1is reason to pelieve that the original
appropriation was not as great as claimed and in fact an additional
appropriation was made at the end of the period in which the
portion was not used. This is similar to the analysis of evidence
of nonuse of the entire water right with respect to the priority
date claimed, see Part II.D.1l. A smaller amount on a statutory
claim or posted notice is reason to believe that an increase has
occurred since the statutory claim was filed or the notice was
posted.)

The claimant should be notified that the claimant must submit
evidence showing that the amount currently used was the amount
originally appropriated, or the claimant may file an additional
claim for the additional amount with a priority as of the date of
the increase and submit some evidence in support of the pr;orlty
date claimed, or to file an application for permit, depending on
when use of the additional amount was initiated. Absent evidence
of no increase or an additional claim for the increase, the
additional amount will not be recommended due to lack of evidence
of beneficial use not in violation of the mandatory permit statute.

If the evidence supports a finding that the amount currently
used was the amount originally appropriated, then review of the
entire amount currently used (and claimed) should proceed as
described in the next part.

If the evidence does not support such a finding, then the
recommendation should not include the amount believed to have been
appropriated after the original appropriation.

NOTE: Where there has been an approved transfer, then the
amount of the right can be no greater than the amount'statEd
in the transfer, and the additicnal appropriation, if any,
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<hall be deemed to have occurred no earlier than the erfective
date of the transfer.

5. Sstored water

Is there some reason to believe that there has been a change
in NU (either an additional or alternative NU) since the priority
date to be recommended? (If not, then review of this item
complete.)

(A different NU or an increase in the amount of any NU from a
statutory claim or posted notice is reason to believe that a change
may have occurred since the statutory claim was filed or the notice
was posted.) :

If there is some reason to pelieve that there has been a
change to an alternative NU, then claimant contact should be made.
The claimant should be notified that the claimant must eilther
submit evidence that there has been no change in NU, (the NU(s) and
amounts claimed were the original NU(s) and amounts), or submit
some evidence that the change occurred prior to November 19, 1987;
otherwise the change will not be recommended.

If the evidence supports a finding that no change has
occurred, then review of this item is complete. If the evidence
supports a finding that the change occurred prior to November 19,
1987, then the change should be recommended to the extent verified,

and the claim should include the following condition: "RIGHT
INCLUDES ACCOMPLISHED CHANGE IN PURPOSE OF USE PURSUANT TO IDAHO
CODE 42-1416A." (C04) If neither, then the original NU(s) should

be recommended.

If there is some reason to believe that an additional NU has
occurred, then follow the analysis in Part 7 below.

6. Has change occurred?

Is there some reason to believe that there has been a chanqa
in NU (either an additional or alternative NU, or an increase 11
the amount of any NU) since the priority date to be recommended?
(If not, then review of this item is complete.)

(A different NU or an increase in the amount of any NU from &
statutory claim or posted notice is reason to pelieve that a change
may have occurred since the statutory claim was filed or the notice
was posted.)

If there is some reason to believe that an additional NU has
occurred, then proceed to Part 7 pelow. If there is some reason to
pelieve that a change to an alternative NU has occurred, then
proceed to Part 8 below.

NATURE OF USE AND AMOUNTS, Page 88



§ ] ] [ [y * E osre— [Frame—

|

NOTE: Wwhere there is a different NU or an increase in the
amount of any NU than is shown in the most recent approved
transfer, then a change will be deemed to have occurred, and
it will be deemed to have occurred no earlier <than the
effective date of the transfer.

7. Additional NU
Claimant contact

The claimant should be notified that the claimant must submit
evidence that there has been no change in NU (that the NU(s) and
amounts claimed were the original NU(s) and amounts) ; or the
claimant may file an additional claim for the additional NU with a
priority as of the date of the expansion (including some evidence
in support of the priority date claimed). Absent evidence of no
increase or an additional claim for the increase, the additional
amount will not be recommended due to lack of evidence of
peneficial use not in violation of the mandatory permit statute.

If the claimant submits evidence that supports a finding that
the current NU(s) and amounts are the original NU(s) and amounts,
then review of this item is complete. If the evidence does not
support such a finding, then the recommendation should be limited
to the original NU(s) and amount for each original NU that remains
currently in use. (If a new claim is filed, and the use is in
violation of the mandatory permit statute, then the new claim
should be flagged "E" because the second presumption may apply.
See Adjudication Memo #16B as to the presumptions.)

8. Alternate NU
Claimant contact

The claimant should be notified that the claimant must either
submit evidence that there has been no change in NU (that the NU(s)
and amounts claimed were the original NU(s) and amounts), or must
submit the date of the change and some evidence tending to support
that date; otherwise the portion of the right that was changed
will not be recommended due to lack of evidence of change without
injury or a new appropriation not in violation of the mandatory
permit statute. (If the change occurred after November 19, 1987,
then a specific date is not necessary, and the evidence need only
support that the change occurred sometime after that date.)

If the evidence supports a finding that no change in NU
occurred, then review of this item is complete.

Tf the evidence supports a finding that the change occurred

after November 19, 1987, then the original NU(s) and amounts for
each NU should be recommended for the portion claimed as changed.
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If the evidence does not support either finding, and the NU of
the entire right was changed, then the claim should be recommended
for disallowal, and should include the following remark: "NO
LAWFUL APPROPRIATION SHOWN."

If the evidence does not support either finding, and the NU of
a portion of the right was changed, then the recommendation should
be limited to the unchanged portion of the right.

If the evidence supports a finding that the change occurred
prior to November 19, 1987, then review of the change should
proceed as described below.

NOTE: The date of the change may not be the same as or
earlier than the effective date of the most recent approved
transfer.

NOTE: The sufficiency of the evidence as to the date of the
change may vary depending on the circumstances. For example,
if the claimant asserts that the change occurred in 1967, but
the claimant’s evidence only supports a date of 1969, and
there are no junior appropriators between those two dates,
then the lack of further evidence makes l1ittle difference.

9. Change more than five years prior to commencement
Limited injury analysis

If the evidence supports a finding that the change occurred
more than five years prior to commencement, then the new NU(s) and
amounts should be recommended unless it is apparent from
information already available to IDWR that the change resulted 1n
substantial injury. (See Part 10.a below as to injury.) If the
change is to be recommended, then the claim should include the
following condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN
PURPOSE OF USE PURSUANT TO 42-1416A." (Cc04) If substantial 1njury
is apparent, then the claim should be referred for further review
by legal staff.

10. Change less than five years prior to commencement
Injury analysis
a. Standard
A change in NU will result in injury if:

i. there are other appropriators from the same source
with a priority after the claimant’s priority but pefore the date
of the change, and _

ii. the change has resulted in an increase in the annual

volume of diversion or an increase in consumptive use.
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b. Evidence

If it can be determined from information already available to
IDWR that no injury resulted from the change, or if conditions can
be readily identified that will prevent the injury, then proceed to
Part c below.

If not, then claimant contact should be made. The claimant
should be notified that the claimant must submit evidence of
non-injury or conditions that will prevent injury; otherwise the
priority of the right will be changed to the date of the change in
NU to prevent injury.

c. Recommendation

If it can be determined that no injury resulted from the
change, then the change in NU should be recommended to the extent
verified, and the claim should include the following condition:
"RIGHT INCLUDES ACCOMPLISHED CHANGE IN PURPOSE OF USE PURSUANT TO
IDAHO CODE 42-1416A." (C04)

If condition(s) can be identified that will prevent injury,
then the conditions should be included in remarks, and the claim
should also include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN PURPOSE OF USE PURSUANT TO IDAHO CODE 42-
1416A." (C04)

If neither of the two determinations above can be made, and if
the NU of the entire right was changed, then the priority should be
changed to the date of the change, and the claim should include the
following condition: "PRIORITY DATE CHANGED TO PREVENT INJURY FROM

CHANGE IN USE." (CO06) :

If neither of the two determinations above can be made, and if
the NU of a portion of the right was changed, then the portion
still used for the original NU(s) should be verified. The claim
should be split, with the original claim showing the use for the
original NU(s), and the new claim showing the use for the new NU(s)
with a priority as of the date of the change, and the claim numbers
should have alpha suffixes. Both should include the following
remark: "PRIORITY OF PORTION OF RIGHT CHANGED TO PREVENT INJURY
FROM CHANGE IN USE, SEE RIGHT NO. M (C01)
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E. CLAIM BASED ON SECOND PRESUMPTION OR CRITICAL GW EXPANSION

(Claims in this category will be referred to as "expansion
claims'" below.)

If the water agent has reached this point, then 1t has been
determined that the second presumption or the critical GW expansion
statute applies, that the expansion may not be considered a change
in use, that the expansion is in violation of the mandatory permit
statute, and that the expansion was made before November 19, 1987.

Since expansion claims are beneficial use claims, all
expansion claims are to pe field examined.

See Adjudication Memo #16 for more information as to
quantification of claims based on the second presumption or
critical GW expansion, including conditions, remarks and combined
use limitations.

1. Field exam

If any part of the claimed NU(s) and/or amounts are not
verified by field exam or other information already available to
IDWR (such as aerial photography, etc.), then claimant contact
should be made.

The claimant should be notified that the claimant must submit
persuasive evidence of the unverified portion of the claim;
otherwise the unverified NU(s) and/or amounts will not be
recommended. (A decree, license or permit is persuasive evidence
that a right exists. Verification by field exanm is persuasive
evidence that a use exists for which a water right might exist.
Therefore, to be consistent, where a use is claimed that is not
verified by decree, license, permit, or field exam, the claimant
must submit other persuasive evidence that the use in fact exists.)

The analysis below should be completed as to that portion of
the claim that is verified as described above. To the extent that
a portion of the claim is not verified, then it should not be
recommended.

NOTE: This step is unnecessary where it can be determined
without a field exam that the claim will result 1in injury as
described in Part 2 below.

2. Injury

An expansion may be recommended pursuant to the second
presumption only where the expansion does not result in an increase

in the rate of diversion. If the claimant claims an increase 1n

the rate of diversion, then this is sufficient information to
recommend the claim for disallowal.
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Generally, there should be no injury from a claim based on the
second presumption if there is no increase in the rate of diversion
and the right is recommended with a priority as of the date the
expansion occurred, SO generally no further investigation will be

done as to injury.
ended only where the

the rate OR VOLUME of
y include an increase

A critical GW expansion may be recomm
expansion does not result in an increase in
diversion. (A second presumption expansion ma
in volume of diversion.)
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vIi. SEASON OF USE (SU)

A. GENERAL

The issues with respect to season of use are limited, and many
of those issues will not be common, so the "checklist" analysis
format used for previous items seemed unnecessarily tedious. 1In
this item, therefore, there is simply a general discussion of a few
issues of which the water agent should be aware.

B. IRRIGATION OUTSIDE THE IRRIGATION SEASON

An SU for irrigation should not be recommended that is outside
IDWR’s standard SU. Where appropriate to a basin or a portion of
a basin, the report will contain a general provision that holders
of rights for irrigation may divert water for irrigation outside
the SU if the use is beneficial, if all other rights (senior AND
junior) that are within their season of use are satisfied, and if
such use is consistent with the public interest.

The rationale for this rule is that such marginally beneficial
uses should not be totally prohibited, but neither should they be
allowed to prevent the appropriation of water for more beneficial
uses.

C. STANDARDIZED S8U FOR IRRIGATION

There are some instances in which there are decreed and
licensed rights for irrigation in the same area with different SU’'s
for irrigation, which in most cases are shorter than IDWR’s current
standards. As a practical matter, it doesn’‘t make much sense to
have different SU’s for the same NU in the same area. Therefore,
the general rule will be to standardize the SU for irrigation
according to current IDWR standards. There may, however, be
exceptions to this general rule. One example is where the source
is fully appropriated in some Yyears during the non-irrigation
season (generally by storage appropriations), because these other
rights might be injured by recognition of a longer irrigation
season. Generally, a survey should be made of the decreed or
licensed SU’s for irrigation and the extent of non-irrigation
season rights at the beginning of the investigation of a sub-basin.
This information should be submitted for further review by the
bureau chief, so that a determination can be made as to a
standardized SU for irrigation early in the investigation of a
particular sub-basin. The standardized irrigation season, once
approved, should be applied to claims based on decree, license, or
beneficial use, but should not be used on claims based on permit.
For permits, standardization of the season of use will be addressed

in the licensing process.
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D. INCREASE IN SU

Generally, an increase in SU is claimed where the claimed SU
begins earlier and/or ends later than the previously decreed,
previously licensed, or historically practiced SU, with the result
that the total number of days in the claimed SU 1s greater than in
the previously established SU. The most common example of an
increase in SU is where the claimant claims a change in nature of
use from irrigation to a nature of use that is year-round, such as
municipal or commercial uses.

Generally, an increase in SU of ground water should be treated
as an expansion only 1if the increase in SU resulted in an increase
in diversion volume. Ootherwise, the increase in SU should be
treated as a change as described in Part E below. If the increase
in SU is to be treated as an expansion, the claim should be limited
to the original diversion volume and original SU; an additional
claim would be required for the additional diversion volume and
additional SU.

E. CHANGE IN SU

A change in SU is claimed where the SU begins earlier or ends
later than the previously decreed, previously licensed, or
historically practiced SU, but there is no expansion in diversion
volume, even if there 1is an increase in number of days in the

claimed SU.

As with other claims to accomplished transfers, the claimant
should be contacted and required to show that the change occurred
prior to commencement of the adjudication, and submit sufficient
evidence of the date of change to show that no injury will result,
or that the right can be conditioned to prevent injury from the
change.

In such cases, injury will result from a change in SU of a
surface water right if there are junior appropriators with a
priority after the claimant’s priority but before the date of the
change, and with a season of use within the new claimed season of
use. For example, if the claimant had a right with a priority of
June 1, 1950, and a season of use that began March 15, and claimgd
a change to a season of use beginning March 1 that occurred 1n
1960, injury would result to a claimant with a June 1, 1955
priority and a season of use that included any of the period from
March 1 to March 14. Such a claim should include a remark that the
right includes a change in season of use, and that use of the water
from March 1 to March 14 would be administered as if it'had a
priority of March 1, 1960 to prevent injury from the change 1n use.
(In some instances, it may be more appropriate to simply split the
claim, as is done for a change in use of a portion of a right that
results in injury that cannot be otherwise mitigated. See, for
example, Part IV.G.3 as to change in PD. In the example above, it
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seemed a bit excessive to do a split that would result in a two-
week right.)

With respect to ground water rights, injury will generally be
prevented by limiting the claim to the original diversion volume.
If the change resulted in an increase in diversion volume, then the
additional diversion volume is an expansion for which an additional
claim must be filed (and to which the second presumption may apply,
put not the critical GW expansion statute, as discussed in Part
II1.F).

As always, an accomplished transfer may not be recommended for
a claim based on a permit for which a proof due notice was
submitted on or after the date the adjudication commenced. If a
change is claimed for a permit for which a proof due notice was
submitted prior to commencement, then the agent should coordinate
with allocations staff to determine how the claim should be
recommended (see Intro Part M as to claims in this category).

F. DECREASE IN SU

A decrease in SU is claimed where an SU 1is claimed that starts
later than the decreed, licensed, permitted, or historically
established SU, or ends earlier than the decreed, licensed,
permitted, or historically established SU. In such cases, claimant
error should generally be assumed, and the previously established
or IDWR standard SU should be recommended as otherwise described in
this item, unless there is some reason to believe that the claimed
decrease in SU was not in fact claimant error. For example, where
there was a change in NU from year-round commercial to £ish
propagation with a claimed SU of December through May, the claimed
NU would be recommended.

G. 8U NOT STATED IN DECREE

Season of use is an essential element of the water right. The
failure of a decree to include the SU in the listing of water
rights is an ambiguity in the decree. (See Intro Part J as to res
judicata/ambiguity.) In other words, when the decree determined
the water right, it necessarily determined the SU as of the same
time as the rest of the elements of the water right; the Qecrge
just failed to describe it. The relevant question at this point 1s
how to resclve the ambiguity.

For purposes of preparing the director’s report, the.  agent
should first look to the decree, or other documents from the case
that are already available in IDWR files, to see if the SU can be
gleaned from those documents. If not, then it will generally be
assumed that the decreed SU is the same as IDWR’S standard SU for
the NU(s). This will take care of the vast majority of the claims.
For uses other than irrigation, if there is no standard SU, or 1if
there is reason to believe that recommending the standard SU would
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not be appropriate, then the claimant should be contacted and
required to submit evidence showing that the claimed SU 1is the
decreed SU.

H. CLAIM BABED ON BENEFICIAL USE (INCLUDING POSTED NOTICE, SECOND
PRESUMPTION, CRITICAL GW EXPANSION)

IDWR will generally not seek proof of SU for beneficial use
claims. IDWR will generally rely on IDWR standards unless there is
some reason to believe that the actual SU is different, or 1f there
is some reason to believe that there has been a change in SU or an
increase in SU (generally resulting from a change in NU). In such
cases, then the claimant should be contacted and required to submit
1) evidence of the actual SU, 2) evidence that no change has
occurred, 3) if a change has occurred, the date of the change and
sufficient evidence to determine that the change did not result in
injury or to condition the right to prevent injury, 4) evidence
that no increase has occurred, or, 5) if an increase has occurred,
to submit an additional claim or an application for permit,
depending on when the increase occurred.

I. 8U FOR STORAGE

One notable issue 1s the SU for diversion to storage for
claims based on beneficial use or pased on a decree where the SU
cannot be determined from the decree. Generally in such instances
a year-round season of use should be recommended, unless there 1S
reason to believe that the actual or decreed SU is not year-round.
If there is reason to believe that the actual or decreed SU is not
year-round, then the claimant should be contacted ‘and required to
submit evidence of the actual or decreed SU.
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VII. PLACE OF USE (PU)

A. GENERAL
1. Unapproved change in PU generally

The claimant will be required to submit the date of the change
and some evidence tending to support that date, because the date of
the change is essential to the injury analysis. (The analysis of
proof of the date of change is similar to the analysis of proof of
priority of beneficial use claims, see Part II.D.1.) If no such
evidence is submitted, then the claim will be recommended for
disallowal on the basis that the claimant did not show either a
change in use without injury or a new appropriation not 1n
violation of the mandatory permit statute. (IDWR may not recommend
the right as changed, because IDWR cannot find that the change
occurred without injury and prior to commencement; on the other
hand, IDWR may not simply recommend the original PU, because use qf
water at the new PU could be a second change that might result 1in
injury to other claimants.)

The change must have occurred before November 19, 1987,
because the accomplished transfer statute applies only to changes
that occurred prior to commencement. Where the evidence supports
a finding that the change occurred after commencement, then the
original PU should be recommended. (NAPP photography should be
useful in this regard.)

If the change occurred before November 19, 1987, then the
change may be recommended if it can be determihed from the
available information that the change did not result 1n lnjury to
other water rights or can be conditioned to prevent any lnjury. It
such a determination cannot be made from information already
available to IDWR, claimant contact should be made Fo alloy ;he
claimant an opportunity to provide such information prior to filing
the report. If such a determination cannot be made, elthgr from
information already available to IDWR or information prov;ded by
the claimant, then the right will still be recommended with the
change, but with a priority as of the date of the change to prevent
injury.

Generally, the investigation of injury from a change in PU
shown to have occurred more than five years prior to cogmeqcement
will be more limited than changes in PU that occurred within five
years prior to commencement. (This more limited review does not
apply to an expansion in the number of irrigated acres.) A change
in PU that occurred more than five years prior to commencement
should be recommended as changed unless it is apparent frqm
information already available to IDWR that the change resulted 1n
substantial injury. If substantial injury is apparent, then the
claim should be referred for further review by legal staff.
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NOTE: The date of the change 1s not necessary where 1t can
already be determined that the change occurred prior to
commencement, and the change did not result in injury to other
rights, no matter when the change occurred.

2. Change vs. expansion

A change in use occurs where the new PU 1is different than the
cld PU but the new PU is no greater than the old PU. An expansion
occurs where the new PU is greater than the old PU. Although the
change analysis is set forth below separate from the expansion
analysis, one claim may involve both a change and an expansion.

3. S8tored water

A change in use may include an expansion in the number of
acres irrigated with stored water pursuant to Idaho Code §42-222.
In addition, a change in place of use of stored water will
generally not result in injury to other claimants because the
water, once lawfully stored, is not part of the natural flow of the
stream to which junior appropriators hold rights. Therefore, the
review of expansions in irrigated acreage and changes in place of
use of stored water is the same, and is generally limited to a
requirement of some evidence that would support a finding that the
expansion or change occurred prior to commencement.

4. supplemental rights

Rights are supplemental when they are for the same purpose of
use at the same place of use, and the total amount of the rights
(diversion rate, diversion volume, or consumptive use) on their
faces add up to more than the total that can pe beneficially used
for that use. Generally, supplemental rights are from different
sources, but may in some instances be from the same source.
Supplemental rights are an exception to the general rule that
rights for the same purpose at the same place of use may only '"add
up" to the total that can be beneficially used for that use.

NOTE: Sometimes, the appropriator will rely primarily on a
right from one source (for example, surface water), with the
result that this right is sometimes referred to as the
"primary" right. The appropriator will then supplement the
surface water with other water (for example, stored water),
with the result that this right is sometimes referred to as
the "supplemental" right. For purposes of this analysis, both
rights are referred to as supplemental to each other.

Generally, where supplemental rights are moved together, then
the issues as to change in place of use for such rights are the
same issues as for any other rights. Special issues arise where
supplemental rights are separated, either by moving one to a new
place of use or by moving both to different places of use. See
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Adjudication Memo #16B as to review of claims where supplemental
rights are separated.

S. Permissible PU

A permissible place of use occurs where the claimant has a
right to irrigate a certain number of acres within a larger place
of use. See Adjudication Memo #16B as to review of claims with a
permissible place of use.

6. Irrigation of pasture

Irrigation of pasture is a beneficial use of water, the same
as irrigation for any other crop. However, with some claims for
pasture, it can be difficult to determine whether diversion and
beneficial use has in fact occurred. For claims to irrigation of
pasture, the water agent should look for some real effort by the
claimant to exercise control of the water, some real increase in
the yield of the land, and some real use of this increase. In
close cases, it is best to compare the land to other land in the
area that is clearly not irrigated, and to take pictures for the
file.

7. Remarks describing PU

Adjudication Memo #32 sets forth standard remarks to describe
the following:

a. subdivision parcels (J01),
b. other common means of identifying PU, such as homestead
entry number, etc. (J02),
c. PU is lands within municipal boundaries (JO03),
d. PU for irrigation is in another state (J04 - J09) .
8. First presumption checklist

This checklist is included here for conveniencg. Each element
is discussed in further detail under the appropriate item. See
Adjudication #16B for more information as to the first presumption.

a. Ooriginal claim must be based on decree.

b. Expansion may be expansion in irrigated acreage only.
Does not include increase in rate of diversion, but may
include increase in volume of diversion and consumptive

use.

c. Expansion must have occurred before commencement.

d. May not be expansion of GW in CGWA that occurred after
designation of critical GW area. _ .

e. Expansion is recommended pursuant to original priority,

so there is only one claim, and neither decree nor
subsequent transfer is res Jjudicata as to number of
irrigated acres.
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Standard condition: THIS RIGHT INCLUDES AN INCREASE IN
IRRIGATED ACRES PURSUANT TO TDAHO CODE 42-1416(1) .

h
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B. CLAIM BASED ON DECREE

Even where the claimed PU for each NU matches the decreed PU
for each NU, the claim must still be reviewed for partial
forfeiture as set forth in Part 8 below, unless it was already done
as part of the NU analysis.

1. Ambiquity in decree as to PU

PU is an essential element of the water right. The failure of
a decree to include PU in the listing of water rights is an
ambiguity in the decree. (See Intro Part J as to res
judicata/ambiguity.) In other words, when the decree determined
the water right, it necessarily determined the PU for each NU as of
the same time as the rest of the elements of the water right; the
decree just failed to describe it. The relevant question at this
point is how to resolve that ambiguity. This is generally done by
looking at the rest of the decree, other pleadings or evidence in
the case, or other evidence as to how water was used at the time of
the decree.

In most cases, the ambiguity arises because the decree
describes the property owned by the claimant at the time of the
earlier adjudication, and does not describe the number of irrigated
acres in each forty acre tract, or does not describe the
quarter-quarter for other uses. The analysis in this Part 1 is
primarily concerned with this issue. If the decree (or other
documents from the case already on file with IDWR) does not
describe the property owned by the claimant at the time of the
earlier adjudication, then it will be up to the claimant to provide
this information. (The agent may seek this information from the
county recorder directly if this would save time for the agent.)

Where the decree describes the property owned by the claimant
at the time of the earlier adjudication, but does not describe the
quarter-quarter for each NU other than irrigation, then for
purposes of preparing the director’s report it will be assumed that
the current PU is the decreed PU unless there is reason to believe
that there has been a change in PU. The analysis 1is therefore
basically the same as for a claim based on beneficial use (but the
basis of the claim should not be changed).

Where the NU is irrigation, and the decree describes Fhe
property owned by the claimant at the time of the garller
adjudication, but does not describe the number of acres 1n each
quarter-quarter, then it will be presumed that the number of
irrigated acres originally decreed is the number of acres currently
irrigated within the property described in the decree, unless there
is reason to believe otherwise. This rule is based on the first
presumption, but the claim should not pe flagged "E" where the
first presumption is used solely to resclve the ambiguity in the
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decree and not as a basis to recommend an expansion in ilrrigated
acres.

One instance where the presumption is rebutted (for purposes
of resolving an ambiguity) is where the decree uses a uniform duty
of water. Fror example, the Rexburg decree uses a duty of water of
an inch to the acre. Therefore, if a right to 20 inches was
decreed in the Rexburg decree as appurtenant to a parcel of land
that included 40 acres, then it would be determined that the
original number of irrigated acres was 20 acres.

Questions are going to arise where there is an ambiguity as to
the number of irrigated acres and the property has been partitioned
by sale of a portion of the property. There is a general rule that
where one conveys part of a parcel of land with appurtenant water
rights, one also conveys a proportionate part of the appurtenant
water right, unless the deed provides otherwise, or unless there is
clear evidence of a contrary mutual intent. The presumption
discussed two paragraphs above may not be used to overcome the rule
as to conveyances discussed in this paragraph.

For example, an old decree for the Weiser River describes a
right to 5 inches of water that is appurtenant to a 120 acre
parcel. The decree has a uniform duty of water of 5/8" per acre.
It may therefore be assumed that the original number of irrigated
acres is eight acres. The 120 acre parcel has since been split
into two 60 acre parcels, now owned by different owners. In this
instance, the right was fully claimed by one owner and no claim was
filed by the other owner, so it will be presumed that the owner who
filed the claim owns the entire water right. However, if a claim
were filed by the other owner, then it would be presumed that each
owner acquired one-half of the right (four acres worth), unless the
claimant(s) submitted evidence to the contrary. Absent such
evidence, a claim to more than four acres by either claimant would
be analyzed as an expansion. (If either claimant claimed more than
half of the water right, this would give rise to an ownershlp
issue. See Part XI.C as to duplicate claims.)

2. PU claimed is less than decreed PU (If not, then skip this
part 2.)
a. Check to see if this claim is part of a water right that

has been split, but has been fully claimed by various claimants, or
if it has been claimed under another claim. If so, the discrepancy
is resoclved.

b. It if is apparent that there is a portion of the original
right that should be claimed by this claimant, and it is apparent
that the claimant simply made a mistake in underclaiming the PU,
then claimant contact should be made. If claimant contact is to be
made, then the claimant should be notified that the claimant may
file an amended claim asserting the full decreed PU; otherwise the
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claimant will be deemed to have waived the right to the unclaimed
portion. If the claimant files an amended claim that matches the
decree, then the decreed PU should be recommended except to the
extent determined otherwise pursuant to the partial forfeiture
analysis at Part 8 below. If the claimant does not file an amended
claim, then the discrepancy is resolved, and the PU recommended
should not exceed the PU claimed.

c. If the first two determinations cannot be made (that
there is a split that has been fully claimed, or that the unclaimed
portion should be claimed by this claimant), then the place of use
of the unclaimed portion should be added to the parcel list for
second round service, unless the place of use has already been
included as part of the second round service done by the state
office.

3. Change and/or expansion: Verify new PU
Field exam, claimant contact

If the new PU is not verified by field exam or other
information already available to IDWR (such as aerial photography,
etc.), then claimant contact should be made.

The claimant should be notified that the claimant must submit
persuasive evidence of the new PU(s) not already verified by IDWR;
otherwise the new PU(s) will not be recommended. (A decree,
license, or permit is persuasive evidence that a right exigts.
Verification by field exam is persuasive evidence that a use exists
for which a right may exist. Therefore, to be consistent, where a
use is claimed that is not verified by a decree, license, pgrmlt,
or field exam, the claimant must submit other persuasive evidence
that use has in fact been made at the new PU.)

The analysis below should be completed as to that portion gf
the new PU that is verified as described above. If the new PU 1s
a claimed expansion, then the new PU that is not verified should
not be recommended.

If the new PU is a claimed change in place of use, and if the
new PU is not verified, then obviously the new PU may not be
recommended. The more difficult issue is what to recommend
instead. The original PU may not be automatically recommended
because there may be a forfeiture issue. On the other hand, where
the unverified PU gives rise to a question as to the amount of the
water right, the right may not automatically be recogmended as
partially forfeited either. The following are instructions as to
what to do with the unverified portion of the claimed change.
Where the change in PU also involved a change in NU, then some of
the following may have already been done.
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If a portion of the claimed change 1is unverified but the use
is still being made at the decreed PU, then the decreed PU snould
pe recommended.

If a portion of the claimed change 1is unverified, but the lack
of verification does not give rise to a partial forfeiture issue,
then the decreed PU should be recommended for the unverified
portion.

If a portion of the claimed change is unverified, and the lack
of verification gives rise to a forfeiture issue, then the
forfeiture analysis should be completed as to the unverified
portion. If no forfeiture is found, then the decreed PU should be
recommended for the unverified portion. (See Part 8 below as to

partial forfeiture.)

NOTE: If the claimant erred in describing the PU, then the
actual PU should be treated as the claimed PU. Therefore, 1if
the verified PU for each NU matches the decreed PU for each
NU, <hen the actual/decreed PU should be recommended, except
to =he extent determined otherwise pursuant to the partial
forfeiture analysis in Part 8 pelow. If the verified PU still
constitutes a change or an expansion, the analysis below
should be completed for the actual PU. An amended claim %s
required before IDWR may recommend a verified PU that 1s
greater than the claimed PU; an amended claim is not reguired
if the verified PU to be recommended 1is different but not
greater than the claimed PU.

NOTE: In addition to verifying the new PU, the field exam
should also verify that water is no longer used at the old PU.
what if the examination indicates that use is made at the new
PU, but use at the old PU has not ceased? If the claimant 1S
making both uses, then presumably the claimant claimed both

uses, and this will be covered in the expansion analysis. 'If
someone else is using water at +he old PU and filed a claim,
then this gives rise to an ownership issue that is addressed
in Part XI.C. If the first two determinations cannot be made,
then the parcel should be added to the list for second round
service, unless the parcel has already been included as part

of the second round service done at the state office.
4. Stored water
Claimant contact

If the change or expansion is a change or expansion in the
place of use of stored water (and the change does not include a
change in place of storage), then claimant contact should be made.
(See Part XI.D as to change in place of storage.) The claimant
should be notified that the claimant must supmit some evidence that
the change or expansion occurred prior <o November 19, 1987;

PLACE OF USE, Page 106



otherwise the change or expansion will not be recommended. If the
evidence supports a finding that the change or expansion occurred
prior to November 19, 1987, then the change or expansion should be
recommended to the extent verified. The claim should include the
following condition: '"RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE
OF USE PURSUANT TO IDAHO CODE 42-1416A." (C05)

5. Date of change
Claimant contact

The claimant should be notified that the claimant must submit
the date of the change and some evidence tending to support that
date; otherwise the use of water at the new PU will not be
recommended for lack of evidence of a change without injury or a
new appropriation not in violation of the mandatory permit statute.
(If the change occurred after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after that date.)

If the evidence does not support any finding as to the date of
the change, and the PU of the entire right was changed, then the
claim should be recommended for disallowal, and should include the
following remark: "CHANGE IN USE,'INSUFFICIENTVEVIDENCE OF DATE OF
CHANGE." (P05 and condition POS5)

If the -evidence does not support any finding as to the date of
the change, and the PU of a portion of the right was changed, then
the portion of the right still used at the decreed PU should be
verified, and only that portion should be recommended. The claim
should include the following condition: "CHANGE IN USE OF PORTION
OF RIGHT; RIGHT LIMITED TO UNCHANGED PORTION DUE TO INSUFFICIENT
EVIDENCE OF DATE OF CHANGE." (CO07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the decreed PU should be recommended.

If the evidence supports a finding as to a date of change on
or after November 19, 1982, but before November 19, 1987, then
proceed to part 6 below.

If the evidence supports a finding that the change occurred
before November 19, 1982, then the claimed PU should be recommendgd
unless it is readily apparent that the change resulted 1n
substantial injury. (See Part I below as to injury.) If the
change is to be recommended, then the claim should include the
following condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN PL@CE
OF USE PURSUANT TO IDAHO CODE 42-1416A." (C08) If substantial
injury is readily apparent, then the claim should be referred for
further review by legal staff.
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NOTE: The sufficiency of the evidence as to the date of
the change may vary depending on the circumstances. For
example, if the claimant asserts that the change occurred in
1984, but the claimant’s evidence only supports a date of
1986, and there are no junior appropriators with a priority
petween those two dates, then the lack of further evidence
makes little difference. Also, further review will be
required if a claim has been filed by another claimant for the
same right (see Part XI.C as to duplicate claims) .

NOTE: Generally, the date of the change in PU may not be the
same as or earlier than the cut-off date of the decree (or the
effective date of the most recent approved transfer, whichever
is later). If the water agent encounters a claim where the
evidence supports a finding that the change occurred prior to
the cut-off date of the decree, and the difference between the
two dates is critical to the recommendation to be made, then
the claim should be referred for further review by legal
staff.

6. Injury from change

In this part injury means an increase 1in rate or volqme.of
diversion or a change in place of return flows that affects junlor
appropriators.

If it can be determined from information already available to
IDWR that no injury resulted from the change, then the change
should be recommended, and the claim should include the following
condition: WRIGHT INCLUDES ACCOMPLISHED CHANGE IN. PLACE OF USE
PURSUANT TO IDAHO CODE 42-1416A." (CO05)

If condition(s) can be readily identified that will prevent
injury, then the condition(s) should be included in remarks, and
the claim should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO IDAHO CODE 42-
1416A." (CO5)

If neither of the above can pe determined, then claimant
contact should be made. The claimant should be notified that the
claimant must submit evidence of non-injury or conditions that will
prevent injury; otherwise the use of water at the new PU will be
recommended with a priority as of the date of the change to prevent
injury.

If the two determinations above still cannot be made, and if
the PU of the entire right was changed, then the priority should be
changed to the date of the change, and the claim should include the
following condition: "PRIORITY DATE CHANGED TO PREVENT INJURY FROM
CHANGE IN USE." (Coe6)
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If the two determinations above still cannot be made, and if
the PU of a portion of the right was changed, then the portion
still used at the original PU should be verified. The claim should
be split, with the original claim showing the use at the original
PU, and the new claim showing the use at the new PU with a priority
as of the date of the change, and the claim numbers should have

alpha suffixes. Both should include the following remark:
"PRIORITY OF PORTION OF RIGHT CHANGED TO PREVENT INJURY FROM CHANGE
IN USE, SEE RIGHT NO. M (C01)

7. Expansion in irrigated acres prior to commencement

See Adjudication Memo #16B for more information as to
recommendation of expansions in irrigated acreage of decreed rights
under the first presumption.

Claimant contact
a. If the source is groundwater located within a critical GW

area, then the claimant should be notified that the claimant must
submit evidence that the expansion occurred prior to designation of

the critical GW area; otherwise the expansion will not be
recommended.
b. If the source is not groundwater within a critical GW

area, the claimant should be notified that the claimant must submit
evidence that the expansion occurred prior to November 19, 1987;
otherwise the expansion will not be recommended.

If the evidence does not support a finding that the expansion
occurred prior to November 19, 1987, then the expansion should not
be recommended.

If the source is groundwater located within a critical GW
area, and if the evidence does not support a finding that the
expansion occurred prior to designation of the critical GW area,
put supports a finding that the change occurred prior to November
19, 1987, then the expansion should not be recommended as part of
this right, and the claimant should be contacted to al;ow the
claimant an opportunity to file a new claim for the expanslion.

Otherwise, proceed to part c.

c. can water be beneficially used under the resulting rate
of diversion per acre? If the number of acres to be recommended
would result in a rate of diversion of less than 1/2 inch (0.01 cfs
per acre) at the field headgate for sprinkler systems, or less than
3/4 inch (0.015 cfs per acre) at the field headgate for flood
systems, then the claimant must submit information showing that a
lower per acre diversion rate is beneficial. If such information
is not submitted, then the recommendation should be limited to the
number of acres that will result in the diversion rate stated

PLACE OF USE, Page 109



above. (Note that the claimant contact described above may not be
necessary 1f the claim already £fails this test.) If such
information is submitted, then the claim should be referred for
further review by the bureau chief, and should include the
following COMMENT: THE NUMBER OF IRRIGATED ACRES FOR THIS RIGHT
WAS DETERMINED BASED ON A DIVERSION RATE OF ___ CFS PER ACRE AT THE
FIELD HEADGATE."

d. If the expansion is to be recommended, the claim should
pe flagged "D", and should include the following condition: "THIS
RIGHT INCLUDES AN INCREASE IN IRRIGATED ACRES PURSUANT TO IDAHO
CODE 42-1416(1)." (C01)

8. partial Forfeiture

Is there reason to believe that there has peen a five Yyear
period of continuous nonuse (or non-beneficial use) subsequent to
the cut-off date of the decree?

The partial forfeiture qgquery described in this pPart 8, should
pe completed for each claim in this category, unless it was al;eady
done as part of the NU analysis. However, due to the higher
standard of proof for establishing forfeiture of a decreed or
licensed right, IDWR will not field examine every claim in thils
category to determine that it has not been partially forfeited.
Instead, IDWR will look to information already available to
determine if there is some reason to believe that the right may
have been partially forfeited, and if so will make a reasonable
effort to determine if the right has peen partially forfeited.

NOTE: This does NOT mean that if the claim matches the decree
or license, then no further review needs to be done. A
complete desk review, using information already available to
IDWR (such as aerial photography, satellite imagery, the
general knowledge of the agent responsible for reviewlng
claims in the area, etc.) must be completed to determine 1if

there is cause for further investigation.

The partial forfeiture analysis should begin Dby asking if
there is reason to believe that there has been a five year period
of continuous nonuse (or non-beneficial use) of a portion of the
right subsequent to the cut-off date of the decree. If so, then
reasonable efforts should be made to investigate whether a partlal
forfeiture has occurred (see part X as to forfeiture analysis) .
Examples of reason to pelieve that a partial forfeiture may have
occurred include: with irrigation claims, lack of verification of
the entire place of use from aerial photography or Landsat @ata;
lack of verification of use in a field exam done to verify a
change; significant urbanization within the poundaries of an
irrigation district or the service area of a canal company; etc.
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The cut-off date of the decree 1is the date of the decree,
unless the decree provides that the water rights determined therein
are determined as of a different date. cut-off dates for recent
general adjudications in which IDWR filed a report are set forth in

Adjudication Memo #14.
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c. CLAIM BASED ON LICENSE

Fven where the claimed PU matches the licensed PU for each NU,
the claim must still be reviewed for a partial forfeiture as set
forth in Part 7 below, unless it was already done as part of the NU
analysis.

1. PU claimed is less than licensed PU (If not, then skip this
part 1.)

a. Check to see if this claim is part of a water right that
was split, but was fully claimed by various claimants, or if it was
claimed under another claim. If so, the discrepancy is resolved.

b. It if is apparent that there is a portion of the original

right that should be claimed by this claimant, and it is apparent
that the claimant simply made a mistake in underclaiming the PU,
then claimant contact should be made. If claimant contact is to be
made, then the claimant should be notified that the claimant may
file an amended claim asserting the full decreed PU; otherwise the
claimant will be deemed to have waived the right to the unclaimed
portion. If the claimant files an amended claim that matches the
decree, then no further review of this item is required. If the
claimant does not file an amended claim, then the discrepancy is
resolved, and the PU recommended should not exceed the PU claimed.

c. If the first two determinations cannot be made (that the
claim has been split and fully claimed, or that the unclaimed
portion should be claimed by this claimant), then the place of use
of the unclaimed portion should be added to the parcel list for
second round service, unless the place of use has already been
included as part of the second round service done by the state
office.

2. Stored water
a. Verify new PU
Verify new PU as described in part 4 below.
b. claimant contact

If the change or expansion 1is a change or expansion in the
place of use of stored water (and the change does not include a
change in place of storage), then claimant contact should be made.
The claimant should be notified that the claimant must submit some
evidence that the change or expansion occurred prior to November
19, 1987; otherwise the change or expansion will not Dbe
recommended. If the evidence supports a finding that the change oOr
expansion occurred prior to November 19, 1987, then the expansion
should be recommended to the extent verified. The claim should be
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include the following condition: "RIGHT INCLUDES ACCOMPLISHED
CHANGE IN PLACE OF USE PURSUANT TO IDAHO CODE 42-1416A." (C05)

3. Expansion in irrigated acres
Claimant contact

If the claim includes an expansion in irrigated acres, then
the claimant should be contacted to allow the claimant the
opportunity to file a new claim based on beneficial use for the
additional acres, or to file an application for permit, depending
on when use on the additional acres was initiated. The priority
date of the new claim may not be earlier than the date the proof
due notice was submitted, or earlier than the date of the licensing
field exam if the licensing field exam did not confirm the change.
(This is similar to claimed expansions of a permit, see Intro Part
M. Also, if the new claim is in violation of the mandatory permit
statute, then the new claim should be flagged "E'" because the
second presumption may apply.)

The original claim should be limited to the number of original
acres. Where the claim does not include a change in place of use,
then the acres to be recommended will be the original acres. Where
the claim includes a change in use as well as an expansion, it may
be difficult to tell which acres should be recommended. In such
cases, a common sense approach should be used, taking into account
any information as to where the expansion is 1likely to have
occurred, the nature of the diversion system, etc.

4. Change in use
Verify new PU; field exam, claimant contact

If the new PU 1is not verified by field exam or other
information already available to IDWR (such as aerial photography,
etc.), then claimant contact should be made.

The claimant should be notified that the claimant must submit
persuasive evidence of the new PU(s) not already verified by IDWR;
otherwise the new PU(s) will not be recommended. (A decree,
license, or permit is persuasive evidence that a right exists.
Verification by field exam is persuasive evidence that a use exists
for which a right may exist. Therefore, to be consistent, where a
use is claimed that is not verified by a decree, license, permit,
or field exam, the claimant must submit other persuasive evidence
that use has in fact been made at the new PU.)

The analysis below should be completed as to that portion of
the new PU that is verified as described above.

Obviously, if the new PU is not verified, then the new PU may
not be recommended. The more difficult issue is what to recommend
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instead. The original PU may not be automatically recommended
because there may be a forfeiture issue. On the other hand, where
the unverified PU gives rise to a gquestion as to the amount of the
water right, the right may not automatically be recommended as
partially forfeited either. The following are instructions as to
what to do with the unverified portion of the claimed change.
Where the change in PU also involved a change in NU, then some of
the following may have already been done.

If a portion of the claimed change is unverified but the use
is still being made at the licensed PU, then the licensed PU should
be recommended.

If a portion of the claimed change is unverified, but the lack
of verification does not give rise to a partial forfeiture issue,
then the licensed PU should be recommended for the unverified
portion.

If a portion of the claimed change is unverified, and the lack
of verification gives rise to a forfeiture issue, then the
forfeiture analysis should be completed as to the unverified
portion. If no forfeiture is found, then the licensed PU should be
recommended for the unverified portion. (See Part 5 below as to
partial forfeiture.)

NOTE: TIf the claimant erred in describing the PU, then the
actual PU should be treated as the claimed PU. Therefore, if
the verified PU for each NU matches the licensed PU for each
NU, then the actual/licensed PU should be recommended, except
as otherwise determined pursuant to the partial forfeiture

analysis in Part 5 below. If the verified PU still
constitutes a change or an expansion, the analysis Dbelow
should be completed for the actual PU. An amended claim 1S

required before IDWR may recommend a verified PU that is
greater than the claimed PU; an amended claim is not required
if the verified PU to be recommended is different but not
greater than the claimed PU.

NOTE: In addition to verifying the new PU, the field exam
should also verify that water is no longer used at the old PU.
What if the examination indicates that use is made at the new
PU, but use at the old PU has not ceased? If the claimant 1S
making both uses, then presumably the claimant will claim both
uses, and this will be covered in the expansion analysis. 1If
someone else is using water at the old PU and has filed a
claim, then this gives rise to an ownership issue that 1s
addressed in Part XI.C. If the first two determinatlons
cannot be made, then the parcel should be added to the list
for second round service, unless the parcel has already been
included as part of the second round service done at the state
office.
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5. Date of change
Claimant contact

The claimant should be notified that the claimant must submit
the date of the change and some evidence tending to support that
date; otherwise the use of water at the new PU will not be
recommended for lack of evidence of a change without injury or a
new appropriation not in violation of the mandatory permit statute.
(If the change occurred after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after that date.)

If the evidence does not support any finding as to the date of
the change, and the PU of the entire right was changed, then the
claim should be recommended for disallowal, and should include the
following remark: "CHANGE IN USE, INSUFFICIENT EVIDENCE OF DATE OF
CHANGE." (P05 and condition POS5)

If the evidence does not support any finding as to the date of
the change, and the PU of a portion of the rights was changed, then
the portion of the right still used at the original PU should be
verified, and only that portion should be recommended. The claim
should include the following condition: "CHANGE IN USE OF PORTION
OF RIGHT; RIGHT LIMITED TO UNCHANGED PORTION DUE TO INSUFFICIENT
EVIDENCE OF DATE OF CHANGE." (C07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the PU shown on the decree should be
recommended. )

If the evidence supports a finding as to a date of change on
or after November 19, 1982, but before November 19, 1987, the
proceed to Part I below (Injury).

If the evidence supports a finding that the change occurred
before November 19, 1982, then the claimed PU should be recommended
unless it is readily apparent that the change resulted in
substantial injury. (See Part I below as to injury.) If the
change is to be recommended, then the claim should include the
following condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE
OF USE PURSUANT TO IDAHO CODE 42-1416A." (C05) If substantial
injury is readily apparent, then the claim should be referred for
further review by legal staff.

NOTE: The sufficiency of the evidence as to the date of
the change may vary depending on the circumstances. Fgr
example, if the claimant asserts that the change occurred in
1967, but the claimant’s evidence only supports a date'of
1969, but there are no junior appropriators with a priority
between those two dates, then the lack of further evidence
makes little difference. Also, further review will be
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required if a claim has been filed by another claimant for the
same right (see Part XI.C as to duplicate claims) .

NOTE: The date of the change may not be earlier than the date
the proof due notice was submitted (or +he effective date of
the most recent approved transfer, whichever is later). It
may not be earlier than the date of the licensing field exam,
if the licensing field exam did not confirm the change. (This

is similar to claimed expansions of a permit, see Intro Part
M.)

6. Injury from change

In this part injury means an increase in rate or volume of
diversion or a change in place of return flows that affects junior
appropriators.

If it can be determined from information already available to
IDWR that no injury resulted from the change, then the change
should be recommended, and the claim should include the following
condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE
PURSUANT TO IDAHO CODE 42-1416A." (C05)

If condition(s) can be readily identified that will prevent
injury, then the conditions should be included in remarks, and the
claim should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO IDAHO CODE 42-
1416A." (CO5)

If neither of the above can pe determined, then claimant
contact should be made. The claimant should be notified that the
claimant must submit evidence of non-injury or conditions that will
prevent injury; otherwise the use of water at the new PU will be
recommended with a priority as of the date of the change to prevent
injury.

If the two determinations above still cannot be made, and 1if
the PU of the entire right was changed, then the priority should be
changed to the date of the change, and the claim should include the
following condition: "PRIORITY DATE CHANGED TO PREVENT INJURY FROM
CHANGE IN USE." (CO06)

If the two determinations above still cannot be made, and.if
the PU of a portion of the right was changed, then the portion
still used at the original PU should be verified. The claim shguld
be split, with the original claim showing the use at the origlpal
PU, and the new claim showing the use at the new PU with a priority
as of the date of the change, and the claim numbers should have

alpha suffixes. Both should include the following remark:
"PRIORITY OF PORTION OF RIGHT CHANGED TO PREVENT INJURY FROM CHANGE
IN USE, SEE RIGHT NO. .M (C01)
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7. Partial Forfeiture

Is there reason to believe that there has been a five year
period of continuous nonuse (or non-beneficial use) subsequent to
the date the license was igsued?

The partial forfeiture query described in this Part 7 should
be completed for each claim in this category, unless it has already
peen done as part of the NU analysis. However, due to the higher
standard of proof for establishing forfeiture of a decreed or
l1icensed right, IDWR will not examine every claim in this category
to determine that it has not been partially forfeited. Instead,
IDWR will look to information already available to determine if
there is some reason to pelieve that the right may have been
partially forfeited, and if so will make a reasonable effort to
determine if the right has been partially forfeited.

NOTE: This does NOT mean that if the claim matches the decree
or license, then no further review needs to be done. A
complete desk review, using information already available to
IDWR (such as aerial photography, satellite imagery, the
general knowledge of the agent responsible for reviewing
claims in the area, etc.) must be completed to determine 1if

there is cause for further investigation.

The partial forfeiture analysis should begin by asking if
there is reason to believe that there has been a five year period
of continuous nonuse (Or non-beneficial use) of a portion of the
right subsequent to the date the license was issued. If so, then
reasonable efforts should be made to investigate whether a partial
forfeiture has occurred (see part X as to forfeiture analysis) .
Examples of reason to pelieve that a partial forfeiture may have
occurred include: with irrigation claims, lack of verification of
the entire place of use from aerial photography or Landsat dataj;
lack of verification of use in a field exam done to verify a
change; significant urbanization within the boundaries of an
irrigation district or the service area of a canal company; etc.

NOTE: Lack of beneficial use under a recent license may be an
issue where there are multiple claims for the same purposes at
the same place of use, the total amount is greater than the
amount that can be beneficially used for those purposes at the
place of use, and the rights are not supplemental. 1In such
cases, the excess is taken from the most junior rights. See
part VIII below as to other rights.

PLACE OF USE, Page 117



D. CLAIM BASED ON PERMIT

1. Permits for which a proof due notice was filed prior to
commencement

If the claim is based on a permit for which a proof due notice
was filed prior to commencement, then contact water allocations
staff at the state office before proceeding with review of this
claim. See Intro Part M for a general discussion of claims in this
category. If the claim is to be recommended with a basis of
permit, then proceed with the analysis below.

2. Claim matches permit

If the claimed PU for each NU matches the permit, then no
further review of this item is required.

3. Claim less than permit

a. Check to see if this claim is part of a water right that
was split, but was fully claimed by various claimants, or if it was
claimed under another claim. Check to see if this is a permit that
is not required te be claimed. If this resolves the discrepancy,
then no further review of this item is required.

b. If it is apparent that there is a portion of the original
permit that should be claimed by this claimant, claimant contact
should be made. (Generally, there is reason to believe that the
claimant simply made a mistake in claiming less than the full
right, because partial forfeiture is generally not an issue with
claims in this category.) The claimant should be notified that the
claimant may file an amended claim asserting the permitted PU(s);
otherwise, the claimant will be deemed to have waived the right to
the unclaimed portion. If the claimant files an amended claim that
matches the permit, then no further review of this item 1is
required. If the claimant does not file an amended claim, then the
discrepancy is resolved, and the PU recommended should not exceed
the PU claimed.

c. If the determinations above cannot be made, then the
place of use of the unclaimed portion should be added to the parcel
list for second round service, unless the PU has already been
included as part of the second round service done at the state
office.

4. Claim different or greater than permit
If the PU for any NU is different or greater than the PU shown

on the permit (as amended by any approved amendments to the
permit), then the PU shown on the permit should be recommended.
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A change in PU may not be recommended for a claim based on a
permit, because neither the presumptions nor the accomplished
transfer statute applies to permits. The only way to change the PU
on a permit is to file an application to amend the permit with IDWR
(or to file an application for permit, where the change is actually

a new appropriation).
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E. CLAIM BASED ON BENEFICIAL USE (INCLUDING STATUTORY CLAIMNM,
POSTED NOTICE)

1. Verify current use
Field exam, claimant contact

If the claimed PU for any NU 1is not verified by field exam or
other information already available to IDWR (such as aerial
photography, etc.), then claimant contact should be made.

The claimant should be notified that the claimant must submit
persuasive evidence of the PU(s) not already verified by IDWR;
otherwise IDWR will not recommend the unverified PU(s) or the
amount of water claimed for the unverified PU(s) - (A decree,
license, or permit 1is persuasive evidence that a right exists.
Verification by field exam 1is persuasive evidence that a use exists
for which a right may exist. Therefore, to be consistent, where a
use is claimed that is not verified by a decree, license, permit,

or field exam, the claimant must submit other persuasive evidence
~hat use has in fact been made at the claimed PU.)

If the claimed PU for any NU is significantly less than the PU
verified by field exam, then claimant contact should be made.

The claimant should be notified that the claimant may file an
amended claim, file an additional claim, file an application for
permit, or file an application for transfer for unclaimed PU(s).
(The claimant may have four different options here depending on the
five different scenarios: to file an amended claim if the use was
initiated at the same time as the other uses claimed; to file an
amended claim if the other uses may be considered a change in use
and the change occurred prior to commencement; to file an
application for transfer if the other uses may be considered a
change in use and the change occurred after commencement; to file
an additional claim if the use was initiated after the other uses
claimed and may not be considered a change, and is not in violation
of the mandatory permit statute or may pe claimed pursuant to the
second presumption; or to file an application for permit if the
use was initiated after the other uses and may not be considered a
change, and is in violation of the mandatory permit statute and may
not be claimed pursuant to the second presumption.)

The analysis below should be completed as to the claimed,
verified PU. Unverified PU(s) should not be recommended. If the
claimant fully claimed the PU put used the wrong legal description,
then the actual PU should be treated as the claimed PU. An amended
claim is not required where the PU to be recommended is different
but not greater than the claimed PU.
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2. Stored water

Is there some reason to believe that a change or expansion has
occurred?

If not, then review of this item is complete.

If there is reason to believe that there has been a change or
expansion in the use of stored water (and the change does not
include a change in place of storage), then claimant contact should
be made. (A different PU of the stored water on a statutory claim
or posted notice is reason to believe that a change or expansion
has occurred.)

The claimant should be notified that the claimant must either
submit evidence that no change or expansion has occurred, or must
submit some evidence that the change or expansion occurred prior to
November 19, 1987; otherwise the change or expansion will not be
recommended. If the evidence supports a finding that no change or
expansion occurred, then no further review of this item 1is
required. If the evidence supports a finding that the change or
expansion occurred prior to November 19, 1987, then the change or
expansion should be recommended to the extent verified. The claim
should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO IDAHO CODE 42~
1416A." (CO5).

3. Has change or expansion occurred?

Is there reason to believe that a change or expansion in PU
has occurred? (If not, then skip this Part 3.)

If there is some reason to believe that there has been a
change or expansion in the PU for any NU since the priority date to
be recommended, then claimant contact should be made. (A different
PU for any NU on the statutory claim or posted notice is reason to
believe that a change has occurred since the statutory claim was
filed or the notice was posted.)

The claimant should be notified that the claimant must either
submit evidence that there has been no change or expansion in PU,
or must submit the date of the change or expansion and some
evidence tending to support that date; otherwise the use of water
at the new PU will not be recommended for lack of evidence of a
change without injury or a new appropriation not in violation of
the mandatory permit statute. (If the change occurred after
November 19, 1987, then a specific date is not necessary, and the
evidence need only support that the change occurred sometime after
that date.)

NOTE: Where the PU is different than the PU shown on the most
recent approved transfer, then a change will be deemed to have
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occurred, and it will be deemed to have occurred no earlier
than the effective date of +he transfer.

a. No change

If the evidence supports a finding that no change or expansion
has occurred, then review of this item is complete.

b. Expansion in irrigated acres - claimant contact

If the claim includes an expansion in irrigated acres, then
the claimant should be contacted to allow the claimant the
opportunity to file a new claim based on beneficial use for the
additional acres, or to file an application for permit, depending
on when use on the additional acres was initiated. (If the new
claim is in violation of the mandatory permit statute, then the new
claim should be flagged "E" because the second presumption may

apply.)

The original claim should be l1imited to the number of original
acres. Where the claim does not include a change in place of use,
then the acres to be recommended will be the original acres. Where
the claim includes a change in use as well as an expansion, it may
pe difficult to tell which acres should be recommended. In such
cases, a common sense approach should be used, taking into account
any information as to where the expansion 1s likely to have
occurred, the nature of the diversion system, etc.

c. Change

If the evidence does not support any finding as to the date of
the change, and the PU of the entire right was changed, then the
claim should be recommended for disallowal, and should include the
following remark: "CHANGE IN USE, INSUFFICIENT EVIDENCE OF DATE OF
CHANGE." (P05 and condition POS)

If the evidence does not support any finding as to the date of
the change, and the PU of a portion of the rights was changed, then
the portion of the right still used at the original PU should be
verified, and only that portion should be recommended. The claim
cshould include the following condition: "CHANGE IN USE OF PORTION
OF RIGHT; RIGHT LIMITED TO UNCHANGED PORTION DUE TO INSUFFICIENT

EVIDENCE OF DATE OF CHANGE." (C07)

If the evidence supports a finding that the change occurred
after November 19, 1987, then the PU shown on the decree should be
recommended.

If the evidence supports a finding as to a date of change on

or after November 12, 1982, put before November 19, 1987, then
proceed to part 4 below.
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If the evidence supports a finding that the change occurred
pefore November 19, 1982, then the claimed PU should be recommended
unless it is readily apparent that the change resulted in
substantial injury. (See Part I below as to injury.) If the
change is to be recommended, the claim should include the following
condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE
PURSUANT TO IDAHO CODE 42-1416A." (C0S) If substantial injury is
readily apparent, then the claim should be referred for further
review by legal staff.

NOTE: Note that the sufficiency of the evidence as to the
date of the change may vary depending on the circumstances.
For example, if the claimant asserts that the change occurred
in 1967, but the claimant’s evidence only supports a date of
1969, and there are no Jjunior appropriators with a priority
between those two dates, then the lack of further evidence
makes 1little difference. Also, further review will be
required if a claim has been filed by another claimant for the
same right (see Part XI.C as to duplicate claims).

NOTE: The date of the change in PU may not be earlier than
the effective date of the most recent approved transfer.

4. Injury from change

In this part injury means an increase in rate or volume of
diversion or a change in place of return flows that affects junior
appropriators.

If it can be determined from information already available to
IDWR that no injury resulted from the change, then the change
should be recommended, and the claim should include the following
condition: "RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE
PURSUANT TO IDAHO CODE 42-1416A." (C05)

If condition(s) can be readily identified that will prevent
injury, then the conditions should be included in remarks, and the
claim should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO IDAHO CODE 42~
1416A." (COS)

If neither of the above can be determined, then claimant
contact should be made. The claimant should be notified that the
claimant must submit evidence of non-injury or conditions that will
prevent injury; otherwise the use of water at the new PU will be
recommended with a priority as of the date of the change to prevent
injury.

If the two determinations above still cannot be'made, and if
the PU of the entire right was changed, then the priority should be
changed to the date of the change, and the claim should include the
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following condition: "PRIORITY DATE CHANGED TO PREVENT INJURY FROM
CHANGE IN USE." (CO06)

If the two determinations above still cannot be made, and if
the PU of a portion of the right was changed, then the portion
still used at the original PU should pe verified. The claim should
be split, with the original claim showing the use at the original
PU, and the new claim showing the use at the new PU with a priority
as of the date of the change, and the claim numbers should have

alpha suffixes. Both should include the following remark:
"PRIORITY OF PORTION OF RIGHT CHANGED TO PREVENT INJURY FROM CHANGE
IN USE, SEE RIGHT NO. L (C01)
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F. CLAIM BASED ON SECOND PRESUMPTION OR CRITICAL GW EXPANSION

This Part should be done in conjunction with the NU portion of
the analysis (Part V.F).

1. Verify current use
Field exam, claimant contact

If the claimed PU for any NU is not verified by field exam or
other information already available to IDWR (such as aerial
photography, etc.), then claimant contact should be made.

The claimant should be notified that the claimant must submit
persuasive evidence of the PU(s) not already verified by IDWR;
otherwise IDWR will not recommend the unverified PU(s) or the
amount of water claimed for the unverified PU(s). (A decree,
license, or permit is persuasive evidence that a right exists.
Verification by field exam is persuasive evidence that a use exists
for which a right may exist. Therefore, to be consistent, where a
use is claimed that is not verified by a decree, license, permit,
or field exam, the claimant must submit other persuasive evidence
that use has in fact been made at the claimed PU.)

Unverified PU(s) should not be recommended. If the claimant
fully claimed the PU but used the wrong legal description, then the
actual PU should be treated as the claimed PU. An amended claim is
not regquired where the PU to be recommended is different but not
greater than the claimed PU.

2. Critical GW Expansion

Note Idaho Code §42-1416B expressly provides that an expansion
in irrigated acres from groundwater in a critical GW area that
occurred after designation of the critical GW area may not include
an increase 1in diversion volume. Therefore, there must be
information from which it can be determined that there has been a
change in the method of diversion which would allow the same volume
to be spread to additional acres, and to determine the number of
additional acres (up to the total number of additional acres
claimed) to which the original volume can be spread.

If this determination cannot be made, then the claim should_be
recommended for disallowal, and should include the fgllow1ng
remark: "NO LAWFUL APPROPRIATION SHOWN." (POl and condition PO1)

See Adjudication Memo #16B for further information as to
review of claims under the critical ground water expansion statute.
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VIII. OTHER RIGHTS

This field will not print in the report, and the information
in this field is no longer being verified or corrected. The
information that is currently in the data base will remain there,
at least for the time being.

See Adjudication Memo #16B as to:

a. combined use limits for water rights used at the same
place of use for the same purpose of use, and
b. combined use remarks for the original right and the

expansion right under the second presumption and the critical GW
expansion statute.

Adjudication Memo #32 sets forth standard remarks to describe
the following:

a. use is combined with water diverted in another state (FO01
- F06),

b. use 1is combined with water from a water delivery
organization that holds title to the right ("E", "N", ug" and "W"
prefixes),

c. use is combined with water diverted under another right
in a basin that has not yet been reported (F07). Contact the

technical section supervisor to determine to what extent rights.in
other sub-basins will be investigated as part of the investigation
of rights in this sub-basin.
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IX. REMARKS

See Adjudication Memo #32 as to standardized remarks and
conditions. Most remarks as to specific elements of a right are
noted in the manual in the discussion of that element.
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X. FORFEITURE

A. ABANDONMENT

The doctrine of abandonment has been established by case law
(unlike forfeiture, which is established by statute). The elements
of abandonment are "intent to abandon" the right, concurrent with
"actual relinquishment" of the right. Intent to abandon must be
shown by "clear and unequivocal acts"; nonuse alone is not
sufficient, but a substantial period of nonuse gives rise to a
rebuttable presumption of intent to abandon. Unlike forfeiture, no
defenses to abandonment have been recognized.

Since forfeiture is based on nonuse alone (see below), in most
cases a determination that a right has been lost will be based on
the doctrine of forfeiture, and further inquiry as to abandonment
will not be necessary, except perhaps in response to an objection
raising a defense to forfeiture. Absent a substantial period of
nonuse, abandonment is generally more difficult to prove, due to
the reguirement of evidence of intent to abandon by "clear and
unequivocal acts."

Therefore, where the claim investigation manual indicates that
the issue of forfeiture should be investigated, it generally does
not include investigation of abandonment. However, if the water
agent has information as to "clear and unequivocal acts" evidencing
an intent to abandon, then the issue of abandonment should be
further investigated.

EXAMPLE: A water right was determined to have been abandoned
in one case where a farmer made statements to neighbors to the
effect that he'd had enough and wasn't going to try to farm
his land anymore, and proceeded to plow under the ditches and
dig up the headgates.

B. FORFEITURE

Forfeiture of a water right results from five years continuous
nonuse. Since a water right is limited by beneficial use, a water
right may be partially forfeited by nonuse of a portion of the
right. "Nonuse" includes actual use that is not beneficial, such
as unreasonable waste.

NOTE: Does use different than authorized under the right
constitute nonuse? If the change was made prior to the
mandatory transfer statute, no. If the change 1is one that may
be recommended pursuant to the accomplished transfer statute,
probably not. However, if the use is too different, there
could be an issue as to whether the use was really pursuant to
the right claimed.
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There are a variety of defenses to forfeiture. Where a
defense to forfeiture is shown, then all or part of the period of
nonuse is either disregarded or excused. The burden of proving
that a defense to forfeiture exists is on the claimant.

There are various places in the claim investigation manual
where the agent is directed to proceed to this Part X if there is
some reason to believe that there has been a continuous period of
five years nonuse (or nonbeneficial use) of the entire water right
or a portion of the right. If so, then the agent should make
reasonable efforts to investigate whether there has in fact been a
continuous period of five years nonuse (oOr nonbeneficial use) of
the entire water right or the portion of the right.

If there is persuasive evidence of a continuous period of
nonuse (or nonbeneficial use) of the entire water right, then the
agent should proceed with the analysis beginning at Part C below to
determine the effect of the nonuse (or nonbeneficial use) on the
validity or priority of the right or the portion of the right.
Persuasive evidence is required because the burden is on IDWR to
prove forfeiture of a decreed or licensed right by clear and
convincing evidence.

If there is not such evidence, then the forfeiture analysis is
complete for purposes of preparing the report, but forfeiture will
be further examined if the issue is raised in an objection to the
recommendation of the water right.

NOTE: Where an irrigation right was originally decreed or
licensed in an amount that was in excess of current standards,
then the portion of the amount that was in excess of current
standards will be analyzed as a partial forfeiture, on the
basis that there is some reason to believe that the excess was
not beneficially used. This is not contrary to the rule of
res judicata (see Intro Part J as to res judicata) because the
decree or license is final only as to facts as of the time of
the decree or license, and the issue here is whether the
excess amount is reasonable under current standards for
existing irrigation systems.

The agent should complete the excess irrigation requirement
worksheet to determine if there is persuasive evidence that a
portion of the right is no longer reasonably required. Where this
information is not already available to the agent, then the
claimant should be contacted to provide the information. Where an
amount in excess of current standards is actually needed under the
claimant’s irrigation practices, then the claim should be refer;ed
to the bureau chief for further review. A policy determination
will then be made as to whether that amount is reasonable under the
circumstances. Where there are a number of such claims in an area,
it may be possible to develop guidelines as "reasonable" excess
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diversion requirements in that area, so that referral of each such
claim in the area will not be necessary.

NOTE: The analysis below may result in a determination that
a portion of the period of nonuse is excused. If the analysis
in any point results in a period of less than five vyears
continuous nonuse that is unexcused, the forfeiture review is
complete. (For example, if there is a ten Yyear period of
nonuse, and four years at the beginning of the period is
excused, and two years at the end is unexcused, then there is
only a four year period of unexcused nonuse remaining, which,
for purposes of preparing the report, is not enough to show
forfeiture.) Note also that once IDWR has persuasive evidence

of nonuse, the burden of proof shifts to the claimant to show
that the nonuse is excused.

C. CLAIMANT IS A CITY

If the claimant is a city, then nonuse during the period that
the water right was held by the city is generally excused. The
claim should still be referred for further review by legal staff to
verify that the nonuse will be deemed excused.

If the claimant is not a city, then proceed with the analysis
below. If there was a period of nonuse from which forfeiture might
result during a period when the water right was not held by the
city, then proceed with the analysis below as to the period when
the water right was not held by the city.

D. WATER SUPPLY BANK

Nonuse during the period of time that a water right is
credited to a water supply bank is excused. Nonuse prior to the
time the water right is acquired by the water supply bank or after
it is removed from the water supply bank is still relevant. (Note,
however, that nonuse prior to acceptance of a right to the water
bank counts only if the water right was not peneficially used while
it was in the water bank.)

If a period of nonuse remains from which forfeiture_might
result, then proceed with the analysis below as to that period.

E. TRANBFER

The agent is generally not required to investigate nonuse
prior to effective date of an order approving a transfer. However,
if the agent has information as to nonuse prior to the effective
date of an uncontested, approved transfer, then the issue of
forfeiture arising from the nonuse should be further reviewed as
described in the sub-items below.
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Where the order approving the transfer provides that the
transfer did not address the issue of forfeiture occurring prior to
the transfer, then the forfeiture review should be completed in the
same manner as for other claims. (Water allocations is now
including a standard condition on transfers of rights in the SRBA
that approval of the application will not prevent review of the
validity and extent of the right transferred in the SRBA.)

If a transfer of a portion of a water right was approved, then
this policy generally applies only to the portion transferred.

If a period of nonuse remains from which forfeiture might
result, then proceed with the analysis below as to that period.

F. EXTENSION

Tf there is an approved extension on file with IDWR, and the
use is resumed in compliance with the statute, then any nonuse
during the period covered by the extension is excused.

The agent is generally not required to investigate nonuse
prior to the time the extension was granted. However, if the agent
has information as to nonuse prior to the effective date of an
uncontested, approved extension, then the issue of forfeiture
arising from the nonuse should be further reviewed as described in
the sub-items below. The issue of forfeiture prior to the
effective date of an extension should also be further reviewed
where the order approving the extension provides that the order did
not address the issue of forfeiture occurring prior to the
extension. (The water allocations section is now_including a
standard condition on extensions of rights in the SRBA that
approval of the application will not prevent review of the validity
and extent of the right in the SRBA.)

If there is an approved extension on file with IDWR, and the
use was not resumed in accordance with the statute, then the claim
should be recommended for disallowal, and should include the
following remark: "FORFEITED/ABANDONED." (P04 and condition P04)

If the nonuse occurred after resumption of use in compliance
with the statute, then the issue of forfeiture should be further
reviewed as described in the sub-items below.

If an extension of a portion of the water right was approved,
then this general policy applies only to the portion for which the
extension was approved.

NOTE: It may be possible for a claimant to claim an expansion
pursuant to the second presumption of a right for which an
extension was approved. Since the expansion was not at that
time a valid right, an extension would not have been granted
for it, even if one had been sought. But the lack of an
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extension could result in a determination of forfeiture of the
expansion claim. To avoid this "catch 22," the expansion
claim will be deemed to "ride with" the original claim for
which the extension was granted. The claimant will still have
the burden of showing that an expansion was in fact made.

If a period of nonuse remains from which forfeiture might
result, then proceed with the analysis below as to that period.

G. CROPLAND SET-ASIDE PROGRAM

If the claim is for stockwater incidental to irrigation,
and/or irrigation, then nonuse will be excused during the period of
time that the land was in a cropland set aside program. The claim
file should include some documentation from ASCS that identifies
the parcel of land and the time that it was in set-aside.
(Although the burden 1is on the claimant to produce this
documentation, the agent may contact ASCS directly if this would
save time for the agent.)

Note that periods of nonuse both before and after the time the
land was in set-aside count toward the five year total (so a period
of four years nonuse before the land went into set-aside and a
period of two years nonuse after the period covered by the
extension would result in forfeiture.)

If a poréion of the land to which the water was appurtengnt
was in a cropland set-aside program, then this analysis appliles
only to the portion for which the extension was approved.

If a period of nonuse remains from which forfeiture.might
result, then proceed with the analysis below as to that period.

H. NON-AVAILABILITY OF WATER

If the reason for nonuse was that water was not availaple
under the claimant’s priority, then the nonuse is excused during
the period that water was not available. The agent should look to
information already available to IDWR to determine if the nonuse
may be excused on this basis. Further investigation of this issue
will be made if the issue is raised in an objection to a
recommendation of forfeiture or partial forfeiture.

NOTE: The excuse of non-availability of water does not apply
if the claimant would not or could not have used the water
even if it had been available. For example, if the evidence
of nonuse consists of evidence that the diversion system was
removed ten years ago, then the fact that water would not have
been available during two of those years does not excuse the
nonuse. (The burden of proving this defense to forfeiture, as
with other defenses to forfeiture, lies with the claimant, bgt
claimant contact will generally not be made to obtain this
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information for purposes of preparing the report. If there is
doubt as to whether the defense has peen shown, then the right

should be recommended as forfeited.) For claims to water in
water districts, watermaster records should provide
information as to whether water was available and was
delivered.

I. RESUMPTION OF USE
a. Claimant contact

Use of water after forfeiture may be resumed if there are no
appropriators from the same source with a priority after the
claimant’s priority and before the date the use was resumed, even
if the resumption was after the mandatory permit statute. If there
are appropriators from the same source with a priority between the
claimant’s priority and the date of resumption, then the resumption
of use 1is treated as a new appropriation based on beneficial use,
and the mandatory permit statute applies.

If the water right 1s currently in use, but there is a
continuous period of five years unexcused nonuse of all or part of
the right, then claimant contact should be made. Notify the
claimant that the claimant must submit evidence of resumption of
use, the date the use was resumed, and some evidence tending to
support that date; otherwise the water right will be recommended
as forfeited by nonuse (or will be recommended as limited to that
portion not forfeited by nonuse). The evidence required to show
resumption of use is the same kind of evidence necessary to prove
the amount of a claim based on peneficial use, in. other words,
verification by field exam or other information already available
to IDWR, or other persuasive evidence submitted by the claimant
(see Part V.E.1). The evidence reguired to support the date of
resumption is the same kind of evidence required for proof of
priority of a claim based on beneficial use (see Part ITI.D.1).

b. Nonuse of entire right, resumption of use of all or
portion of right

If the evidence is sufficient to support a finding that use of
the entire right was resumed and the date as of which the use was
resumed, and there are no appropriators from the same source with
a priority between the claimant’s priority and the date of
resumption, then the period of nonuse should be deemed excused.

If the evidence is sufficient to support a finding that use of
a portion of the right was resumed and the date as of which the
portion of the right was resumed, and there are no appropriators
from the same source with a priority between the claimant’s
priority and the date of resumption, then the period of nonuse of
that portion should be deemed excused, and the portion not resumed
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should be deemed forfeited. The right should include the following
COMMENT: "PORTION OF RIGHT FORFEITED/ABANDONED."

If the evidence is sufficient to support a finding that use of
the entire right was resumed, and the date as of which the use was
resumed, BUT there are appropriators from the same source with a
priority between the claimant’s priority and the date of
resumption, then the basis of the claim should be changed to
peneficial use, the priority date should be changed to the date of
resumption, and the claim should be reviewed as a claim based on
beneficial use. If the claim is to be recommended, it should
include the following condition: "PRIORITY DATE AND BASIS OF RIGHT
CHANGED DUE TO FORFEITURE AND RESUMPTION OF USE AFTER INTERVENING
APPROPRIATION." (cog8) If the claim may not be recommended based
on beneficial use, then the right should be recommended for
disallowal, and should include the following remark: "FORFEITED/
ABANDONED. " (P04 and condition PO04)

If the evidence is sufficient to support a finding that use of
a portion of the right was resumed, and the date as of which the
use was resumed, BUT there are appropriators from the same source
with a priority between the claimant’s priority and the date of
resumption, then the claim should be limited to the portion of the
right that was resumed. The pasis of the claim should be changed
to beneficial use and the priority date should be changed to the
date of resumption. If the claim is to be recommended, it should
include the following condition: "PORTION OF RIGHT FORFEITED/
ABANDONED; PRIORITY AND BASIS OF REMAINDER OF RIGHT CHANGED DUE TO
FORFEITURE AND RESUMPTION OF USE AFTER INTERVENING APPROPRIATION.“

If the evidence is not sufficient to support a finding that
use of the water right was resumed, or the evidence 1s not
sufficient to support a finding as to the date of resumption of the
use, then the claim should bke recommended for disallowal, and
should include the following remark: "FORFEITED/ABANDONED." (P04
and condition P04)

Je. Y"DROUGHT" RIGHTS

Generally, the lack of need for the water does not constitute
a defense to forfeiture - on the contrary, the purpose of the
forfeiture doctrine is to prevent speculation in or hoarding of
water by those who do not need it. There is, however, one very
limited exception.

For example, the claimant has surface water rights that,
together with natural precipitation, are usually sufficient to
irrigate her crops; in addition, the claimant has a licensgd
ground water right that she needs, on average, only one year 1n
ten. Has the ground water right been forfeited by nonuse? Where
the purpose of the water right is to provide supplemental water 1in
drought years, and the right is used consistent with that purpose,
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then nonuse of the right during wet or normal years should not
result in forfeiture.

K. STORED WATER

The above analysis also applies to stored water. Beneficial
use of stored water, however, requires both storage of the water
and use of the water stored. Where application of the analysis
results in a preliminary determination that a right has been
forfeited because water has been stored but has not been put to
peneficial use, then the claim should be referred for further
review by the bureau chief.
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XI. MISCELLANEQUS
A. APPROVAL CONDITIONS ON PERMITS, LICENSES, AND TRANSBFERS

See Adjudication Memo #32 as to when and how approval
conditions on permits, licenses, and transfers should be carried
over into the recommendation of a claim.

B. SPLIT RIGHTS, SPLITS ADD UP TO MORE THAN ORIGINAL RIGHT

Where the water rights are split by conveyance to different
owners, then the general rule is that the water right is divided up
in the same proportion as the land. There are two exceptions to
this rule. The first exception is where the deed conveying the
land expressly states how the water right will be divided. The
second exception that may exist is where there is persuasive
evidence that a specific portion of the water right is appurtenant
to a specific portion of the tract of land.

(An example of the second exception 1is where there is a 40
acre tract with a right to 40 inches for irrigation plus an
additional amount for one house. The owner conveys 20 acres plus
the house to one person, and the other 20 acres to another person.
The first person gets the domestic portion, and two split the
irrigation portion equally, unless the deed says otherwise.)

First, it should be determined if each claim from the original
right is consistent with the general rule that the water right is
divided in the same proportion that the land is divided. For each
claim that is not consistent with the general rule, claimant
contact should be made. The claimant should be notified that the
claim will be limited to the portion that is consistent with the
portion of the land the claimant owns unless the claimant submits
evidence that the claimant is entitled to a greater portion. If
the claimant submits evidence that the claimant is entitled to a
greater portion of the original right, then the claim should be
referred for further review by legal staff. If it is confirmed
that the claimant acquired a greater portion of the original right,
then the recommendation of this claim and the other splits should
be modified accordingly. If not, then the portion of the claim
that is not consistent with the portion of the land the claimant
owns should be treated as a new appropriation.

So, what about the 40 acre tract with the 40 inch right that
has only 30 irrigable acres that is now in three different parcels
with different owners? Here there are two issues: splits and
forfeiture. Generally, the split analysis should be done first,
and then the forfeiture analysis should be done for each claim. If
one claimant now owns 20 acres that includes the ten nonirrigable
acres, and it can be shown the claimant does not rgasonably regqulire

more than an inch per acre, then the claimant originally acquired
a right to 20 inches and forfeited the right to 10 inches.
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C. DUPLICATE CLAIMS

Duplicate claims refers to the situation where two or more
claimants file different claims to the same right, and it isn‘t a
split.

The first task is to find out if they are in fact duplicate
claims. In some instances we have received duplicate claims not
pecause the claimants are contesting who owns the right, but
because they are co-claimants who did not know who should file, so
they both did. claimant contact should be made for both claims,
which says: we have these claims filed for the same right by these
persons: we’re sending letters to both/all of you; would one of
you like to withdraw the claim and get your money back (and leave
the claim in the other claimant’s name, or have the other claimant
file an amended claim to include your name), Or are you contesting
ownership with these other people? If a duplicate claim is
withdrawn, then there is no problem. If the claimant is contesting
ownership, then the claimant needs to submit evidence that the
claimant does in fact own the water right claimed.

The general rule governing transfers of water rights is that
+he water right passes with the land unless the deed specifically
states otherwise, or unless a contrary MUTUAL intent 1s clearly
demonstrated. (The most typical example of a clearly demonstrated
contrary mutual intent is where the contract makes specific
provisions as to water rights that are not repeated in the deed.
There may be others.) This is known as the silent deed rule.

when duplicate claims are filed, and it is determined that one
claim should be recommended for disallowal on the pasis that the
right is owned by another claimant, then the claim that 1s
disallowed should include the following remark: "RECOMMENDED AS
RIGHT NO. ." (P06 and condition PO06.)

When duplicate claims are filed by the state and another
entity for water rights on jands leased from the state by the other
entity, then the claimant contact described above should be made toO
the other entity only. (It is already known that the state plans
to file claims for all water rights on state lands). If the other
entity does not withdraw the claim, then the other entity should be
listed as a current owner on the state’s claim. The other entity’s
name should appear on the recommendation of the state’s claim 1n
the following form: JOHN SMITH, LESSEE. The other entity’s claim
should be recommended for disallowal, with the remark and condition
described above.

When duplicate claims are filed by the United states and
another entity for water rights on lands leased from the United
States by the other entity, then the claimant contact described
apove should be made to the other entity only. (It 1is already
known .that the United States plans to file claims for all water
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rights on federal lands.) If the other entity does not withdraw
the claim, then the claim should be referred to the bureau chief
for further review.

In all other instances where duplicate claims are filed by the
owner and a lessee of the owner’s lands, then the claimant contact
described above should be made, and the claimant contact should
further state that if the claim is not withdrawn, then the claimant
must submit a copy of the lease agreement. The claim should then
be referred to legal staff for further review.

D. CHANGE IN PLACE OF S8TORAGE; CHANGE FROM STORAGE TO DIRECT
FLOW OR VICE VERSA

The fundamental issue with such claims, as with any claim that
includes an accomplished transfer, is whether the change results in
injury to junior water rights. It has not yet been possible to
devise a general analysis that would apply to all such claims.
Therefore, the water agent should complete the investigation of the
claim, and then refer the claim to the technical section supervisor
for further review.
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CLAIM INVESTIGATION HANDBOOK:

Name and Address
Change in address/ownership (#1)

Priority
Claim based on decree
More recent adjudication (#3)
Priority claimed later than decreed
priority (#2)

Claim based on license

Prior adjudication (#3) (See also #27,
which combines #2 and #3; and #25
which combines of #3 and #4.)

Priority claimed earier than licensed
priority (#4)

L Priority claimed later than licensed
priority (#2)
Claim based on permit
L Permit tapsed (#5)
L Priority claimed earlier than permit
proposed priority (#4)
Priority claimed later than permit

proposed priority (#2)

Claim based on beneficial use
Prior adjudication (#3)

Claim based on posted notice

Prior adjudication (#6) (If #6 is checked,
then #7 or #8 must also be checked.
#6 is a combination letter than includes
alternate language for #7 and #8.)
Priority date claimed same as or earlier
than date of posting (#7)

Priority date claimed later than date of
posting (#8)

Source
Claim based on decree or license
Date of change (#9)

Claim based on beneficial use
No change/date of change (#9)

Point of diversion
Claim based on decree or license
Date of change (#9)

Claim based on beneficial use
No change/date of change (#9)

CLAIMANT CONTACT CHECKLIST

Nature of Use, Amount of each NU, and Total
Amount

Claim based on decree or license
Amount claimed greater than amount
decreed (#10)
Additional NU claimed (#11)
NU or amount underclaimed (#12)
Claim based on older decree, NU not
stated in decree (#13)
Date of change (#14)
Verify change (#15)
Injury from change (#16)

1

Claim based on permit
Amount claimed greater than amount of
permit (#10)
Additional NU claimed (#11)
NU or amount underclaimed (#12)

Claim based on beneficial use

Verify current use (#17)

Unclaimed verified NU(s) or amounts
(#18)

Reasonableness of verified use (#19)
increase in total amount (#20)

No change/date of change (#14)

Injury from change (#16)

NEN

Place of Use
Claim based on decree or license
Verify change (#21)
Date of change (#22)
Injury from change (#23)

Claim based on beneficial use

Verify current use (#17)
Unclaimed verified PU (#18)

No change/date of change (#22)
Injury from change (#23)

RN

Total or Partial Forfeiture
No nonuse/resumption of use (#24)

I



GENERAL

Fach letter should include the claim number(s) and the
response due date in the caption.

If the notice of claim shows an attorney, then the claimant
contact letter should be addressed to the attorney, and should
identify the name of the claimant as well as the claim number. If
the letter is addressed to an attorney, then everywhere the text
says "you" or "your" should be changed to say 'your client" or
"vour client's."

Each letter should include a closing stating whom the claimant
should call for further information.

Some of the letters cover several types of claimant contact,
and contain material in brackets which indicates some type of
editing 1is reguired. The material in brackets 1is either
instructions to the person preparing the letter as to which of the
following paragraphs should be included, or indicates alternate
language, one of which should be included and the other deleted.

CHANGE IN ADDRESS/OWNERSHIP Letter No. 1

IDWR records currently show the following name and address for
the claimant of the Notice(s) of Claim(s) listed above:

If the address shown is incorrect, then please complete the
enclosed change in address form and return it to this office. If
there has been a change in the owner of the water right(s) claimed
in the Notice(s) of Claim(s), then please complete the enclosed

change in ownership form and return it to this office.

Your response must be received by this office by the response
date shown above. If proper notice of a change in address or
ownership 1s not received, then all legal notices that IDWR is
required by law to be mailed to the claimant of the Notice(s) of
Claim(s) will be sent to the name and address currently shown by

IDWR records, and this notice will be deemed legally sufficient.

[This letter may need to pe modified where a change in
address/ownership form has been provided but is for some reason
inadequate, to identify the inadequacy and how it should be
remedied. ]
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PRIORITY Letter No. 2
Cclaim based on decree, license or permit, priority claimed later
than decreed, licensed, or proposed permit priority

The priority date claimed on the Notice of Claim listed above
is:

IDWR records currently show the following as the (decreed]
[licensed] [proposed permit] priority date for the water right
claimed in the Notice of Claim listed above:

You may amend your Notice of Claim to claim the earlier,
[decreed] [licensed] [proposed permit] priority date. A computer
generated copy of your Notice of Claim is enclosed, which is the
same as your original Notice of Claim except that the priority date
has been changed to show the earlier, (decreed] [licensed]
(proposed permit] priority date. If you wish to amend your Notice
of Claim, then sign the enclosed form, have your signature
notarized, and return it to this office. (Please note that the
requirements for signature of an amended claim are the same as for
the original claim.)

Your response must be received by this office by the response
date shown above. If you do not amend your Notice of Claim, then
you may be deemed to have waived the right to claim the earlier,
(decreed] [licensed] [proposed permit] priority date.

PRIORITY Letter No. 3
Claim based on decree, more recent adjudication; claim based on
license, older license or beneficial use, more recent adjudication

[If the claim is based on decree, then include the following
paragraph. ]

Water rights from the source claimed in the Notice of Claim
listed above were adjudicated in the following case after the
decree listed as the basis for the Notice of Claim:

[If the claim is based on license or beneficial use, then
include the following paragraph.]

Water rights from the source claimed in the Notice of Claim
listed above were adjudicated in the following case after the
priority date claimed in the Notice of Claim:

[For all letters, state name of case, name of court, civil
number if there is one, and date of decree.]
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To establish the priority date claimed in the Notice of Claim,
you must submit evidence showing that the owner of the water right
at the time of the case listed above was not joined as a party in
the case, or that the water right was not required to be claimed in
the case.

[(If the water right could still be recommended based on
beneficial use even if the claimant is bound by the later decree,
then include the following paragraph, and enclose a proof of
beneficial use priority brochure.]

If you do not submit such evidence, then your Notice of Claim
will be treated as claiming a water right based on beneficial use
with a priority date after the cut-off date for claiming rights in
the case listed above. To establish a priority date for a claim
based on beneficial use, you must submit some evidence tending to
show the earliest date the water right was actually used. A
brochure describing the types of evidence that can be submitted for
this purpose is enclosed.

(In all letters, include the following paragraph.]
Your response must be received by this office by the response
date shown above. If no response is received, then your claim will

be recommended for disallowal on the basis that it was lost when it
was not claimed in the later adjudication.
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PRIORITY Letter No. 4

Cclaim based on license or permit, priority claimed earlier than
licensed or proposed permit priority

The priority date claimed on the Notice of Claim listed above
is:

IDWR records currently show the following as the [licensed]
(proposed permit] priority date:

To establish a priority date earlier than the [licensed]
[proposed permit] priority date, you must submit evidence of actual
use of the right as of the priority date claimed (or at least as of
a date earlier than the (licensed] (proposed permit] priority
date) .

[If the claim is to ground water, the licensed or proposed
permit priority date is after the mandatory permit statute, and the
right claimed is not for a small D&S use, then add the following
paragraph.]

The evidence must show use pefore March 25, 1963, when the
mandatory permit statute for ground water was enacted, or that the
water right was initiated before March 25, 1963, and was completed
within a reasonable time after that date.

[If the-claim is to surface water, the licensed or proposed
permit priority date is after the mandatory permit statute, and the
right claimed is not for instream stockwater, then add the
following paragraph.]

The evidence must show use pefore May 20, 1971, when the
mandatory permit statute for surface water was enacted, or that the
water right was initiated before May 20, 1971, and was completed
within a reasonable time after that date.

(In all letters, include the following paragraph. ]
Your response must be received by this office by the response
date shown above. If such evidence is not received, then the

earliest priority that may be recommended 1s the [licensed]
(proposed permit] priority date.
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PRIORITY Letter No. 5
Permit lapsed

The Notice of Claim listed above is based on a permit that has
lapsed. Before IDWR may recommend the claim, you must do one of
the following:

1. Follow the statutory procedure for reinstatement of
permits.
2. submit the date the water right was first put to

beneficial use, and submit evidence of actual use of the right as
of the date submitted.

[If the claim is to ground water, the proposed permit priority
date is after the mandatory permit statute, and the right claimed
is not for a small D&S use, then add the following paragraph.]

If you choose the second option, then the evidence must show
use before March 25, 1963, when the mandatory permit statute for
ground water was enacted, or that the water right was initiated
pefore March 25, 1963, and was completed within a reasonable time
after that date.

(If the claim is to surface water, the proposed permit
priority date is after the mandatory permit statute, and the right
claimed is not for instream stockwater, then add the following
paragraph. ]

If you choose the second option, then the evidence must show
use before May 20, 1971, when the mandatory permit statute for
surface water was enacted, or that the water right was initiated
before May 20, 1971, and was completed within a reasonable time
after that date.

[For all letters, include the remaining text.]

If the permit is reinstated, then the claim will be
recommended as a claim based on the reinstated permit. If you
submit evidence of the date of first use of the water right, then
your claim will be reviewed as a claim based on beneficial use, and
will be recommended to the extent supported by your evidence.

Your response must be received by this office by the response

date shown above. If no response is received, then your claim will
be recommended for disallowal on the basis that the permit lapsed.
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PRIORITY Letter No. 6
Cclaim based on posted notice, prior adjudication

(Whenever the claim investigation manual indicates that this
type of claimant contact is required, one of the three other types
of claimant contact for priority date of posted notice claims will
also be required. This sample letter incorporates the text for the
other posted notice/priority claimant contact. ]

Wwater rights from the source claimed in the Notice of Claim
1isted above were adjudicated in the following case after the
priority date claimed in the Notice of Claim:

[Show name of case, name of court, civil number if there is
one, and date of decree. ]

To establish the priority date of the water right claimed, you
must submit the following evidence.

1. First, to establish any priority before the cut-off date
of the decree 1in the case listed above, you must submit evidence
showing that the owner of the water right at the time of the case
1isted above was not Jjoined as a party in the case, or that the
water right was not required to be claimed in the case.

[If the priority date claimed is the same as or earlier than
the date of posting, then include the following part 2.]

2. If the evidence described in paragraph 1 is submitted
(supporting a pre-decree priority date), then additional evidence
must be submitted to support the specific pre—decree'priority date
of the claimed water right. The evidence may be either of the two
following types.

a. You may submit evidence of a priority date as of the
date the notice was posted. such evidence must show completion of
the water right described in the posted notice by actual use within
a reasonable time following the date the notice was posted.
Completion within five years is generally considered reascnable,
put longer periods may be considered reasonable depending on the
circumstances.

b. You may submit evidence of a priority date as of the
date of beneficial use. Ssuch evidence must tend to show the
earliest date the water right was put to actual use. If such
evidence is submitted, then your claim will be treated as a claim
based on beneficial use. A brochure describing the types of
evidence that can be submitted for this purpose is enclosed.

(If the priority date claimed is later than the date of
posting, then include the following part 2.]
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2. If the evidence described in paragraph 1 is submitted
(supporting a pre-decree priority date), then additional evidence
must be submitted to support the specific pre-decree priority date
claimed. This evidence may be either of the two following types.
Please note that the priority date claimed is later than the date
of posting shown on the posted notice.

a. You may submit evidence of a priority date as of the
date the notice was posted. Such evidence must show completion of
the water right described in the posted notice by actual use within
a reasonable time following the date the notice was posted.
Completion within five years is generally considered reasonable,
but longer periods may be considered reasonable depending on the
circumstances. If you choose this option, you may wish to amend
your Notice of Claim to claim the date of posting, which is earlier
than the priority date claimed.

b. You may submit evidence of a priority date as of the
date of beneficial use. Such evidence must tend to show the
earliest date the water was put to actual use. If such evidence is
submitted, then your claim will be treated as a claim based on
beneficial use. A brochure describing the types of evidence that
can be submitted for this purpose is enclosed.

[If the water right could still be recommended based on
beneficial use even if the claimant is bound by the decree, then
include the following paragraph.]

3. If the evidence described in paragraph 1 is not
submitted, then your claim will be treated as a claim based on
peneficial use with a priority date after the cut-off date for
claiming rights in the case listed above. Some evidence must still
be submitted tending to show the earliest date the water right was

actually used.
(In all letters, include the following paragraph.]
Your response must be received by this office by the response

date shown above. If no response is received, then your claim will
be recommended for disallowal for lack of proof of priority date.
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PRIORITY Letter No. 7
Cclaim based on posted notice, priority claimed same as or earlier
than date of posting

The Notice of Claim listed above is based on a posted notice.
To establish the priority date of the water right claimed, you must
submit one of two types of evidence.

First, you may submit evidence of a priority date as of the
date the notice was posted. Such evidence must show completion of
the water right described in the posted notice by actual use within
a2 reasonable time following the date the notice was posted.
Completion within five years is generally considered reasonable,
but longer periods may be considered reasonable depending on the
circumstances.

Second, you may submit evidence of a priority date as of the

date of beneficial use. Such evidence must tend to show the
earliest date the water right was put to actual use. If such
evidence is submitted, then your claim will be treated as a claim
based on beneficial use. A brochure describing the types of

evidence that can be submitted for this purpose is enclosed.
Your response must be received by this office by the response

date shown above. If no response 1is received, then your c;aim will
be recommended for disallowal for lack of proof of priority date.
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PRIORITY Letter No. 8
Claim based on posted notice, priority claimed later than date of
posting

The Notice of Claim listed above is based on a posted notice,
and claims a priority date later than the date of posting shown on
the posted notice. To establish the priority date of the water
right claimed, you must submit one of two types of evidence.

First, you may submit evidence of a priority date as of the
date the notice was posted. Such evidence must show completion of
the water right described in the posted notice by actual use within
a reasonable time following the date the notice was posted.
Completion within five years is generally considered reasonable,
but longer periods may be considered reasonable depending on the
circumstances. If you choose this option, you may wish to amend
your Notice of Claim to claim the date of posting, which is earlier
than the priority date claimed.

Second, you may submit evidence of a priority date as of the
date of beneficial use. Such evidence must tend to show the
ecarliest date the water was put to actual use. If such evidence is
submitted, then your claim will be treated as a claim based on
peneficial use. A brochure describing the types of evidence that
can be submitted for this purpose is enclosed.

Your résponse must be received by this office by the response
date shown above. If no response is received, then your c}alm will
be recommended for disallowal for lack of proof of priority date.

SOURCE AND PD Letter No. 9
Cclaim based on decree or license, date of change;
Cclaim based on beneficial use, no change/date of change

IDWR's initial investigation of the Notice of Claim }isted
above indicates that there has been a change in [source] [point of
diversion] as described below:

[Previous source:
New source:]

[Previous point(s) of diversion:
New point(s) of diversion:]

A water right owner who has made a change in use of a water
right prior to commencement of the SRBA without prior IDWR approval
may claim the change in the SRBA. IDWR may recommend a right as
changed, however, only if the change meets certain requiremepts.
one of those requirements is that the change not result in injury
to other water rights, or that the change pe conditioned to prevent

injury to other water rights.
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(If the claim is based on a decree or license, then include
the following paragraph.]

Before IDWR may recommend your claim, you must provide IDWR
with the date the change was made and some evidence tending to
support that date. If the change was made before November 19,
1987, then the date provided must include the month, day and year.
If the change was made after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after November 19, 1987. An information
sheet is enclosed that describes the types of evidence that can be
submitted for showing the date of the change.

[If the claim is based on peneficial use, then include the
following paragraph.]

Before IDWR may recommend your claim, you either must provide
IDWR with evidence that there has been no change (that the current
[source] ([point of diversion] 1s the original [source] [point of
diversion]), or you must provide IDWR with the date the change was
made and some evidence tending to support that date. If the change
was made before November 19, 1987, then the date provided must
include the month, day and year. If the change was made after
November 19, 1987, then a specific date is not necessary, and the
evidence need only support that the change occurred sometime after
November 19, 1987. An information sheet is enclosed that describes
the types of evidence that can pe submitted for showing the date of
the change.

[For all letters, include the following paragraph. ]
Your response must be received by this office by the response
date shown above. If no response is received, then your claim to

water from the new [source] [point of diversion] will not be
recommended to be decreed.
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NU AND AMOUNT Letter No. 10
Claim based on decree, license, or permit, amount claimed greater
than amount decreed, licensed, or permitted

IDWR's initial investigation of the Notice of Claim listed
above indicates that the amount claimed is greater than the amount
shown by the [decree] [license] ([permit] on which the claim is
based.

Amount claimed:
[Decreed] [Licensed] [Permitted] amount:
Additional amount claimed in excess

of [decreed] [licensed] [permitted] amount:

A separate notice of claim must be filed for the additional
amount, and the appropriate filing fee must be paid. A notice of

claim form and instructions for filing a notice of claim are
enclosed.

vour notice of claim for the additional amount must be
received by this office by the response date shown above. If an
additional notice of claim is not received, then the additional
amount will not be recommended to be decreed.

NU AND AMOUNT Letter No. 11
Claim based on decree, license, or permit; additional NU claimed

IDWR's initial investigation of the Notice of Claim listed
above indicates that a purpose of use Wwas claimed that is in
addition to the purpose(s) of use shown on the [decree] [license]
([permit].

Claimed and [decreed] [licensed] [permitted] purpose(s) of
use:

additional purpose(s) of use not shown on [decree] [license]
[permit]: [include amount for each PU]

A separate notice of claim must be filed for the additional
purpose(s) of use, and the appropriate filing fee must be paid. A
notice of claim form and instructions for filing a notice of claim
are enclosed.

Your notice of claim for the additional purposes of use must
be received by this office by the response date shown above. If an
additional notice of claim is not received, then the additional
purpose(s) of use will not be recommended to be decreed.
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NU AND AMOUNT Letter No. 12
Claim based on decree, license, oOr permit, NU or amount
underclaimed

IDWR's initial investigation of the Notice of Claim listed
above indicates that you might not have fully claimed the water
right described in the [decree] [license] (permit] upon which the
claim is based. If you believe that you have not fully claimed all
of the purposes of use for your water right, the amount of water
for any purpose of use, or the total amount of water, then you may
amend your claim to fully claim the right as it was [decreed]
(licensed] [permitted]. (An additional filing fee may be required
in some circumstances.)

A computer-generated copy of your Notice of Claim is enclosed.
If you wish to amend your claim, simply write in any changes in the
appropriate spaces, initial the changes, sign the form and have
your signature notarized, and return the claim to this office.
(The requirements for signature of an amended claim are the same as

for the original claim.)

Your response must be received by this office by the response
date shown above. If you do not amend your Notice of Claim, then
you may be deemed to have waived the right to claim any amount or
purpose(s) of use that were not claimed in your original Notice of
Claim.

[If it 1s clear what the claimant should be claiming - there
is no issue as to a split water right or a change in use - then a
notice of claim with the appropriate changes may be prepared, in
which case the letter should be modified accordingly (the filing
fee should be stated in the letter). The first paragraph of the
letter may also be modified to indicate more clearly to the
claimant in what respect the water right might be underclaimed.]

NU AND AMOUNT Letter No. 13
Claim based on older decree, NU not stated in decree

The Notice of Claim listed above 1is based on a decree;
however, IDWR's initial investigation of the claim indicates that
there is no specific support in the decree for the following
claimed purpose(s) of use:

To support a claim to the purpose(s) of use listed above, you
must submit one of the following types of evidence.

1. To establish that the purpose(s) of use listed above are
part of the original, decreed purposes of use, Yyou must sub@lt
documents from the record of the case or other evidence showlng
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that the purpose(s) of use listed above were uses made at the time
of the decree.

[If the NUs listed can be considered a change in use of the
original right, then include the following paragraph 2. If the Pus
listed can be considered a change in use of stored water, then the
claimant need only show that the listed Nus were made prior to
November 19, 1987, and the letter should be modified accordingly.]

2. If such evidence is not submitted, IDWR may treat the
purpose(s) of use listed above as a change in use of the water
right, which IDWR may recommend if the change meets certain
requirements. One of the requirements is that the change must have
occurred prior to November 19, 1987; another requirement is that
the change must not result in injury to other water rights. Before
IDWR may recommend the purpose(s) of use listed above as a change
in purpose of use, you must provide IDWR with the date the change
was made and submit some evidence tending to support that date. If
the change was made before November 19, 1987, then the date
provided must include the month, day and year. If the change was
made after November 19, 1987, then a specific date 1is not
necessary, and the evidence need only support that the change
occurred sometime after November 19, 1987. An information sheet is
enclosed that describes the types of evidence that can be submitted
for showing the date of the change.

[If the PUs listed above are additional NUs, then include the
following paragraph 2.]

2. If such evidence is not submitted, then a separate notice
of claim must be filed, the purposes of use listed separate notice
accompanied by the appropriate filing fee. A notice of claim form
and instructions for filing a notice of claim are enclosed.

[For all letters, include the following paragraph.]
Your response must be received by this office by the response
date shown above. If no response is received, then the purposes of

use listed above (and the amount of water claimed for those
purposes of use) will not be recommended to be decreed.
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NU AND AMOUNT Letter No. 14
Claim based on decree or license, date of change;
Cclaim based on beneficial use, no change/date of change

IDWR's initial investigation of the Notice of Claim listed
above indicates that there has been a change in purpose of use of
the claimed water right from the previous purpose(s) of use to the
new purpose(s) of use listed below.

New purpose(s) of use:

A water right owner who has made a change in use of a water
right prior to commencement of the SRBA without obtaining IDWR
approval may claim the change in the SRBA. IDWR may recommend the
right as changed, however, only if the change meets certain
requirements. one of those requirements is that the change not
result in injury to other water rights, or that the change be
conditioned to prevent injury to other water rights.

(If the claim is pased on a decree or license, then include
the following paragraph.]

Before IDWR may recommend Yyour claim, you must provide IDWR
with the date the change was made and some evidence tending to
support that date. If the change was made before November 19,
1987, then the date provided must include the month, day and year.
If the change was made after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after November 19, 1987. An information
sheet is enclosed that describes the types of evidence that can be
submitted for showing the date of the change.

[If the claim is pased on beneficial use, then include the
following paragraph.]

Before IDWR may recommend your claim, you must either provide
IDWR with evidence that there has been no change (that the claimed
purpose(s) of use were the original purpose(s) of use), or provide
IDWR with the date the change was made and some evidence tending to
support that date. If the change was made before November 19,
1987, then the date provided must include the month, day and year.
If the change was made after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after November 19, 1987. An information
sheet is enclosed that describes the types of evidence that can be
submitted for showing the date of the change.

[For all letters, include the following paragraph.]
Your response must be received by this office by the response

date shown above. If no response is received, then the purpose (s)
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of use listed above (and the amount of water for those purpose(s)
of use) will not be recommended to be decreed.

[If the listed PUs can be considered a change in use of stored
water, then the claimant need only submit evidence that the change
occurred prior to November 19, 1987, and the letter should be

modified accordingly.]

NU AND AMOUNT Letter No. 15

Claim based on decree or license, verify change

The Notice of Claim listed above claims a change in the
purpose of use of the water right, but IDWR has so far been unable
to verify the amounts of water for each of the new purpose(s) of

use listed bhelow.

(Unverified] [Partially unverified] new purpose of use:

Amount claimed:
Amount verified:

of use of the water

To establish the amount and purpose (s)
nt of

right claimed, you must submit evidence of use of the amou
water claimed for each purpose of use listed above.

Your response must be received by this office by the response
date shown above. If no response is received, then the unverified
new purpose(s) of use will not be recommended to be decreed. [Lack
of verification of a claimed change may Or may not result in a
reduction of the total amount of water to be recommended, so be
careful in modifying the wording of this paragraph.]
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NU AND AMOUNT Letter No. 16
Injury from change

IDWR's initial investigation of the Notice of Claim listed
above indicates that there has been a change in purpose of use of
the claimed water right from the previous purpose(s) of use to the
claimed purpose(s) of use listed below:

Previous purpose(s) of use:
New purpose(s) of use:

A water right owner who has made a change in use of a water
right prior to commencement of the SRBA without obtaining IDWR
approval may claim the change in the SRBA. IDWR may recommend a
right as changed, however, only 1if the change meets certain
requirements.

RBefore IDWR may recommend the change in purpose of use claimed
in the Notice of Claim listed above, Yyou must submit evidence that
the change will not result in injury to other water rights, or that

the change can be conditioned to avoid injury to other water
rights.

Your response must be received by this office by the response
date shown above. If no response is received, then the earliest
priority date that can be recommended for the new purpose(s) of use
listed above-is the date the change was made, to prevent injury to
other water rights.

[This letter should not be needed unless the claimant has
responded to the first letter asking for the date of the change.
This is not included in the date of change letter because it may
not be known that the second letter is needed until the first
jetter is answered. If it is known that evidence of no injury will
be necessary before the date of change information is sought, then
this letter should be combined with the date of change letter.]
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NU AND AMOUNT, PU Letter No. 17
Claim based on beneficial use, verify current use

[If current use is partially unverified, use the following
text.]

IDWR has investigated the Notice of Claim listed above. IDWR
has so far been unable to verify the [amount] [purpose(s) of use]
[place(s) of use] listed below.

Amount claimed:

Amount unverified:

Unverified purpose(s) of use:

Unverified place(s) of use:

(Where there are multiple purposes of use, for which the
amount or place of use is unverified or partially unverified,
then the amounts and places of use should be separately listed
for each purpose of use.] [If the place of use is partially
verified, then the unverified portion should be stated.
Example: Irrigation, acreage in excess of 34 acres in NWSW
Section 21.]

To establish the [amount] [purpose(s) of use] ([place(s) of
use] of the water right claimed, you must submit persuasive
evidence of use of the unverified portions of your claim listed
above.

Your response must be received by this office by the response
date shown above. If no response is received, then the unverified
portion of your claim will not be recommended to be decreed. [Lack
of verification of a claimed NU or PU may or may not result in
reduction of the total amount of water to be recommended, so be
careful in modifying the wording of this paragraph.]

[If the claim is wholly unverified, use the following text.]

IDWR has investigated the Notice of Claim listed above, but so
far has been unable to verify the any of the use(s) claimed. To
establish the existence of the right, you must submit persuasive
evidence of the use(s) claimed.

Your response must be received by this office by the response
date shown above. If no response is received, then your claim will
be recommended for disallowal on the basis that no beneficial use
was found.
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NU AND AMOUNT, PU Letter No. 18
Unclaimed verified NU(s) or amounts; unclaimed verified PU

IDWR has investigated the Notice of Claim listed above, and
the following [unclaimed use(s)] [partially claimed use(s)]
(unclaimed place(s) of use] were discovered:

[Unclaimed purpose(s) of use: ]
[Partially unclaimed purpose (s) of use:]

[Purpose of use:
Unclaimed place of use:]

In order to confirm or establish a right to continue the
unclaimed [uses] [place(s) of use], you may want to do one of the
following:

1. Aamend your Notice of Claim,
2. File an additional Notice of Claim,
3. File an application for permit, or

File an application for change in use.

Which of these actions 1is the most appropriate means to
conform or establish a right to continue the unclaimed uses will
depend on the nature of your existing right(s) and the date when
the unclaimed uses were initiated.

If you wish to confirm or establish a right to continue the
unclaimed uses, please contact this office for further information
by the response date shown above. Although an‘application for
permit or change in use may be filed at any time, an amended claim
or an additional claim must be filed promptly for the use(s) listed
above to be considered by IDWR and included in the Director's
recommendations to the district court.
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NU AND AMOUNT Letter No. 19
Claim based on beneficial use, reasonableness of verified use

The Notice of Claim listed above states that it is based on
peneficial use. Two of the requirements that must be met before
IDWR may recommend the amount of water claimed are: 1) there must
be actual use of the amount claimed, and 2) the amount claimed must
be reasonable for the purpose for which it is used. The initial
investigation of the claim indicates that the following amount(s)
claimed is greater than the amount reasonably required for the
purpose for which it is claimed.

Reasonable amount
Purpose of use Amount claimed after initial exam

To establish the amount of water for the purpose(s) of use
listed above, you must submit evidence showing that gach aqount
listed above is reasonable for the purpose for which it is claimed.

[If the purpose of use is irrigation, please see the forms
developed for excessive flow analysis.]

(add paragraph]

Your response must be received by this office by the response
date shown above. If no response is received, then IDWR will not
recommend an amount to be decreed that is in excess of the amount
in the right column above.
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NU AND AMOUNT Letter No. 20
Claim based on beneficial use, increase in total amount

IDWR's initial investigation of the Notice of Claim listed
above indicates that there has been an increase in the total amount
of water used since the priority date claimed in the Notice of
Claim, as shown below:

Amount claimed:
Priority date claimed:
Amount originally used:

To establish a right to the amount claimed, you must do one of
the following.

1. To establish a right to the amount claimed with the
priority date claimed, you must submit evidence showing that the
amount claimed was the amount put to beneficial use at the time of
the priority date claimed.

2. In the alternative, you may file a separate notice of
claim for the amount in excess of the amount originally used, with
a priority as of the date the increase in amount occurred. The

notice of claim must be accompanied by the appropriate filing fee,
and you will be required to submit some evidence tending to support
the priority date claimed.

Your reséonse must be received by this office by the response
date shown above. If no response is received, then the amount 1in
excess of the amount originally used will not be recommended to be

decreed.
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PU Letter No. 21
Claim based on decree or license, verify change

The Notice of Claim listed above claims a change in place of
use of the water right, but IDWR has so far been unable to verify
the new place(s) of use for the purpose(s) of use listed below.

Claimed purpose of use:

Unverified place of use:

(If place of use is partially verified (particularly with
irrigation claims, then the unverified portion should be
stated. Example: Irrigation, acreage in excess of 34 acres

in NWSW section 21.]

To establish the place(s) of use of the claimed water right,
you must submit evidence of use of water for the purpose claimed at
the place(s) of use listed above.

Your response must be received by this office by the response
date shown above. If no response is received, then the unverified
portions of your claim will not be recommended to be decreed.
[Lack of verification of a claimed PU may or may not result in
reduction of the total amount of water to be recommended, so be
careful in modifying the wording of this paragraph.]
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PU Letter No. 22
Claim based on decree or license, date of change;
Claim based on beneficial use, no change/date of change

IDWR's initial investigation of the Notice of Claim listed
above indicates that there has been an change in place of use of
the water right, to the new place(s) of use for the purposes of use
listed below.

Purpose of use:
New place of use: (Where only a portion of the place of use
is new, list only the new portion.]

A water right owner who has made a change in use of a water
right prior to commencement of the SRBA without obtaining IDWR

approval may claim the change in the SRBA. IDWR may recommend a
right as changed, however, only if the change meets certain
requirements. One of those requirements is that the change not

result in injury to other water rights.

[If the claim is based on a decree Or license, then include
the following paragraph. ]

Before IDWR may recommend your claim, you must provide IDWR
with the date the change was made and submit some evidence tending
to support that date. If the change was made before November 19,
1987, then the date provided must include the month, day and year.
If the change was made after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after November 19, 1987. An information
sheet is enclosed that describes the types of evidence that can be
submitted for showing the date of the change.

(If the claim is based on beneficial use, then include the
following paragraph. ]

Before IDWR may recommend your claim, you must either provide
IDWR with evidence that there has been no change (that the claimed
place(s) of use were the original place(s) of use), or provide IDWR
with the date the change was made and some evidence tending to
support that date. If the change was made before November 19,
1987, then the date provided must include the month, day and year.
If the change was made after November 19, 1987, then a specific
date is not necessary, and the evidence need only support that the
change occurred sometime after November 19, 1987. An information
sheet is enclosed that describes the types of evidence that can be
submitted for showing the date of the change.

[For all letters, include the following paragraph.]

Your response must be received by this office by the response

date shown above. If no response is received, then your claim to
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water for the new place(s) of use will not be recommended to be
decreed. [Lack of verification of a claimed change may or may not
result in a reduction of the total amount of water to be
recommended, so be careful in modifying the wording of this

paragraph. ]
[If the claim is for an expansion in irrigated acreage of a
decreed right under the first presumption, or a change in place of

use of stored water, then the claimant need only show that the
change occurred before November 19, 1987, and the letter should be

modified accordingly.]
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PU Letter No. 23
Injury from change

IDWR's initial investigation of the Notice of Claim listed
above indicates that the claim includes a change in place of use
from the previous place(s) of use to the new place(s) of use [for
the purpose(s) of use] shown below.

[Purpose of use:]
Ooriginal place of use:
New place of use:

[If the place of use was changed only for some of the
purpose(s) of use, then include the bracketed text above. If the
claimed right was supplemental at the previous place of use and was

moved without the other rights at the previous place of use, then
include the bracketed text below.]

[In addition, IDWR's initial investigation indicates that the
Notice of Claim listed above is for a right that was supplemental
o another right at the previous place of use, but the other right
was not moved along with the right claimed in the Notice of Claim
listed above.]

A water right owner who has made a change in use of a water
right prior to commencement of the SRBA may claim the change in the
SRBA. IDWR may recommend the right as changed, however, only if
the change meets certain requirements.

Before IDWR may recommend the change in place(s) of use listed
above, you must submit evidence that the change not result in
injury to other water rights, or that the change can be conditioned
to prevent injury to other water rights. (In particular, this
evidence must show that moving the water right claimed in the
Notice of Claim listed above without the other rights used at the
previous place of use did not result in an enlargement of either
right, or that the rights can be conditioned to prevent an
enlargement in use of either right.]

Your response must be received by this office by the response
date shown above. If no response is received, then the earliest
priority date that may pe recommended for the water claimed for the
new place(s) of use listed above will be the date the change was
made, to prevent injury to other water rights.
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FORFEITURE Letter No. 24
Resumption of use

IDWR's initial investigation of the Notice of Claim listed
above indicates that [the water right] [the following portion of
the water right] claimed was not used during the following period.

[Portion not used:]
Period of nonuse:

Under Idaho law, [(a water right] [a portion of a water right]
may be forfeited by five years continuous nonuse. The use of water
may be resumed under some circumstances, but resumption of use
after forfeiture will sometimes result in a change in the priority
date of the water right to the date use was resumed.

Before IDWR may recommend [the claim] [the portion of your
claim] listed above, you must submit one of two types of evidence.
First, you may submit evidence showing use of the water during the
period listed above. Such evidence must show use fregquent enough
to leave no five year period of nonuse. Second, you may provide
IDWR with the date of resumption (including month, day and year)
and submit some evidence tending to support that date.

Your response must be received by this office by the response
date shown above. [For total forfeiture, add the following
sentence: If no response is received, then your claim will be
recommended for disallowal on the basis that the water right was
forfeited by nonuse.] [For partial forfeiture, add the following
sentence: If no response is received, then the portion of your
claim listed above will not be recommended to be decreed.]
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PRIORITY - COMBINATION Letter No. 25
claim based on older license, prior adjudication; and priority
claimed earlier than licensed priority

Water rights from the source claimed in the Notice of Claim
listed above were adjudicated 1in the following case after the
priority date claimed in the Notice of Claim.

[Show name of case, name of court, civil number if there is
one, and date of decree.]

To establish the priority date of the water right claimed, you
must submit the following evidence.

1. First, in order to establish any priority before the cut-
off date of the decree in the case listed above, you must submit
evidence showing that the owner of the water right at the time of
the case was not joined as a party in the case, or that the water
right was not reguired to be claimed in the case.

2. If the evidence described in paragraph 1 1is submitted
(supporting a pre-decree priority date), then to establish a
priority date prior to the licensed priority date, you must submit
strong evidence of actual use of the entire right as of the
priority date claimed (or at least as of a date prior to the
licensed priority date).

(If the claim is to ground water, the licensed or proposed
permit priority date is after the mandatory permit statute, and the
right claimed is not for a small D&S use, then add the following
paragraph. ]

The evidence must show use before March 25, 1963, when the
mandatory permit statute for ground water was enacted, or that the
water right was initiated before March 25, 1963, and was completed
within a reasonable time after that date.

[If the claim is to surface water, the licensed or proposed
permit priority date is after the mandatory permit statute, and the
right claimed 1is not for instream stockwater, then add the
following paragraph.]

The evidence must show use before May 20, 1971, when the
mandatory permit statute for surface water was enacted, or that the
water right was initiated before May 20, 1971, and was completed
within a reasonable time after that date.

(If both the priority claimed and the priority licensed 1is

before the cut—-off date of the prior decree, then include the
following two paragraphs.]
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3. If the evidence described in paragraph 1 is not
submitted, then your claim will be treated as a claim based on
beneficial use with a priority date after the cut-off date for
claiming rights in the case listed above. Some evidence must still
be submitted tending to show the earliest date the water right was
actually used. A brochure describing the types of evidence that
can be submitted for this purpose is enclosed.

Your response must be received by this office by the response
date shown above. If no response is received, your claim will be
recommended for disallowal on the basis that it was forfeited when
it was not claimed in the case listed above.

(If the priority claimed is before the cut-off date of the
prior decree, but the licensed priority date is not, then include
the following paragraph.]

Your response must be received by this office by the response
date shown above. If no response is received, then the earliest
priority date that may be recommended is the licensed priority

date.
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PRIORITY - COMBINATION Letter No. 26
claim based on license, prior adjudication; and priority claimed
later than licensed priority

Water rights from the source claimed in the Notice of Claim
listed above were adjudicated in the following case after the
priority date claimed in the Notice of Claim:

[State name of case, name of court, civil number if there is
one, and date of decree.]

To establish the claimed priority date, you must submit
evidence showing that the owner of the water right at the time of
the case listed above was not joined as a party in the case, or
that the water right was not required to be claimed 1in the
adjudication.

Please note, however, that the priority date claimed is later
than the licensed priority date currently shown by IDWR records.
If the evidence described above is submitted, then you may wish to
amend your Notice of claim to show the earlier, licensed priority
date. Absent an amendment to the Notice of Claim,the earlier
licensed priority date may not be recommended.

(If the water right could still be claimed based on beneficial
use even if the claimant is bound by the decree, then include the
following two paragraphs.]

If the evidence described above is not submitted, then your
Notice of Claim will be treated as claiming a water right based on
peneficial use with a priority date after the cut-off date for
claiming rights in the case listed above. To establish a priority
date for a claim based on peneficial use, you must submit some
evidence tending to show the carliest date the water right was
actually used. A brochure describing the types of evidence that
can be used for this purpose is enclosed.

[For all letters, include the following paragraph. ]
Your response must be received by this office by the response
date shown above. If no response is received, then your claim will

be recommended for disallowal on the pasis that it was forfeited
when it was not claimed in the case listed above.
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IDWR INFORMATION SHEET
EVIDENCE OF DATE OF CHANGE

If you have received a letter from the Idaho Department of
Water Resources informing you that you need to provide IDWR with
the date of the change in use of your water right and evidence to
support that date, the information below will assist you in finding
or preparing the necessary documentation.

DATE OF CHANGE: WHY IS IT IMPORTANT?

Changes in use of a water right can include, for example, a
change in place of use (where the water is used on different land),
a change in point of diversion (where water is diverted from the
source at a different location), or a change in purpose of use
(examples of different purposes of use include irrigation,
agquaculture, domestic, stockwater, commercial, industrial,
municipal, etc.)

A water right owner who has made a change in use of a water
right prior to November 19, 1987, may claim the right as changed in
the SRBA.* IDWR, however, may only recommend the right as changed
if the change meets certain requirements. One of those
requirements is that the change not result in injury to other water
rights, or that the change be conditioned to prevent injury to
other water rights. The date the change was made is needed to
make the injury determination.

* A water right owner who wishes to make a change in use of the
water right is required apply to IDWR and obtain approval before
making the change. Where the owner made the change prior to
commencement of the SRBA, without obtaining IDWR approval, the
right can be claimed as changed in the Notice of Claim filed in the
SRBA.

WHAT KIND OF EVIDENCE IS REQUIRED?
Some evidence is required that supports the date provided by

you as the date the change was made. Documentation of the date the
change was made will be sufficient if it tends to show:

1. The new use of water (diversion at the new point of
diversion, use at the new place of use, or use for the new purpose
of use),

2. As of the date provided by you as the date of change.

SOME EXAMPLES OF DOCUMENTS WHICH
MAY BE EVIDENCE OF THE DATE OF CHANGE

These are only examples and there may be other types of
documents not listed that would be acceptable.

1. Affidavits - a notarized statement of someone with
personal knowledge of the change in use and when it was made.
Personal knowledge means someone Wwho observed the change 1n use,
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not somecne who was told of it by someone else.

2. Records of the person or business who sold, installed, or
constructed the new diversion works could be evidence of a change
in point of diversion, and might apply to other changes 1in use as
well.

3. For a change in point of diversion of ground water, the
report of the well driller who drilled the new well.

4. For a change in place of use of irrigation claims, crop
reports or aerial photography Crop production on the new place of
use. Information on aerial photography can be obtained from the
U.S. Geological Survey at the following address:

EROS Data Center

User Services Section
cjioux Falls, SD 57198
Phone: (605) 594-6151

5. County assessor records may be useful to show a change in
place of use or change 1in purpose of use, where the property is
taxed based on the use of the property.

6. Income tax records may be useful to show a change in
purpose of use where the records show income from use of water for
the new purpose.

7. Other types of records or permits may be useful, such as
puilding or health permit to show a commercial use, etc.

WHAT IF I AM UNABLE TO OBTAIN ANY OF THE EVIDENCE LIST ABOVE?

If you -cannot furnish some proof such as the examples listed
above, you may submit your own testimony, in the form of an
affidavit (a letter signed by Yyou and notarized), which explains
your knowledge of the change, when the change was made, and the
pasis for your knowledge. The letter should include a statement of
the claimant's personal knowledge of the change in use, but may
include information the claimant obtained from others.

WHAT WILL HAPPEN IF THE DATE OF CHANGE AND SOME INFORMATION
SUPPORTING THE DATE OF CHANGE ARE NOT SUBMITTED?

IDWR will not recommend the change in use, which may result in
a reduction in the amount of water recommended. For example, with
a change in point of diversion, IDWR will not recommend the amount
of water claimed for diversion at the new point of diversion; with
a change in place of use, IDWR will not recommend the amount of
water claimed for use at the new place of usej and for a new
purpose of use, IDWR will not recommend the amount of water claimed
for the new purpose of use. IDWR cannot simply recommend the
original use, since this may be a second change that could result
in injury to other water rights. ©On the other hand, IDWR cannot
recommend the change unless IDWR can make a determination that the
change occurred prior to commencement of the adjudication and the
change did not result in injury. The date the change was made and
some evidence supporting the date is essential information.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
from the Snake River Basin

Water System .

A

The State of Idaho, ex rel.
R. Keith Higginson in his
official capacity as director
of the Idaho Department of
Water Resources,

C
w

Petitioner,

vs. Case No. 38576
United States; tate of Idaho;
and all claimants to the use
of water from the Snake River
Basin Water System,

Respondents.
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CONFERENCE

PLACE: Idaho Department of Water Resources
1301 North Orchard
Boise, Idaho

DATE: April 16, 1993
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For the Idaho Department
of Water Resources:

Also Present:

For Hagerman Water Right
Claimants:

A. LYNNE KROGH-HAMPE, Esqg.
and NICHOLAS B. SPENCER, Esg.
Deputy Attorneys General
1301 North Orchard

Boise, Idaho 83706

David Shaw, Bureau Chief

HEPWORTH, NUNGESTER & LEZAMIZ
by JOHN C. HOHNHORST, Esqg.
and PAT BROWN, Esqg.

133 Shoshone Street North
Twin Falls, Idaho 83303
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excegption to that is where the claim is in excess of an inch
per acre, that has to be justified by the claimant.

MR. BROWN: So 1f there’s a decreed right for
more than an inch per acre, who would have the burden of
proof for forfeiture?

MS. KROGH-HAMPE: The burden of proving that
they’re entitled to more than an inch per acre would be on
the claimant.

MR. BROWN: Okay; so then --

MS. KROGH-HAMPE: ©Now, with respect to a
decree that was entered within the last five years, the
issue would arise as to whether there had been a sufficient
change in circumstances, sufficient change in technology,
sufficient change in any of the factors giving rise to
reasonableness to say 1is it worth making the further
inguiry, but the statute flat out says more than an inch per
acre nas to be justified.

MR. BROWN: So if it‘’s more than an inch per
acre even if it’s decreed, your analysis isn’t really a
forfeiture analysis, it’s an analysis that says the claimant
has the burden of proof.

MS. KROGH~HAMPE: I think we’re talking, I
think we arc getting into semantics. What we’re trying to
determine is whether a portion of the water right has been
forfeited. The way we do that is by looking to see whether

30
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under current circumstances that amount in excess of an inch
per acre that was decreed some decades ago is still
reasonable.

MR. BROWN: Okay, you mentioned and the boock
mentions that there’s differences between old decrees and
new decrees. Can you explain that distinction?

MS. KROGH-HAMPE: There can be a number of
reasons why there might be a difference between an old
decree and a new decree. For example, in the Payette
adjudication, that was a decree done pursuant to the current
adjudication statute -- well, no, done under a statute
that’s similar to the current adjudication statute. The
director was a party to it. It is therefore going to be
more complete and more consistent than many of the decrees
that were done back at the turn of the century, and the

decrees themselves vary a grade deal in what they

determine. Some decrees determine point of diversion, some
decrees don‘t. Some decrees determine season of use, some
decrees don’t. The recent decrees in which the Department

has participated will, but some of the old ones simply have
omissions. There’s probably other examples I can’t think of
off the top of my head, but those are the ones that jump
immediately to mind.

MR. BROWN: So it doesn’‘t depend on the age of
the decree, it depends upon what was omitted or included in
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a decree based on what kind of deference you give to the
decree?

MS. KROGH-HAMPE: 1!lo. Well, it’s not a matter
of whether or not we defer to the decree on the forfeiture
issue. Forfeiture we‘re looking at after the decree and the
decree determined what it determined as of the date it
determined it. With forfeiture, you‘re looking at, okay,
some decades after that decree are the circumstances still
the same. Have the circumstances changed so that what was
reasonable at the time of the decree is no longer reasonable
under current practices.

MR. HOHNHORST: Let me ask you a question on
something that you said earlier because I want to make sure
I understand it. Let’s say that John Doe, Claimant, makes a
claim and says I have a farm in Hagerman, Idaho, and I think
I'm entitled to two-and-a-half inches of water an acre and
he sends you a copy of a decree that says John Doe, you get
two-and-a-half inches of water per acre, a 1935 decree. Do
I have 1t right that you’re going to respond to the claimant
by saying we want to make vou justify two-and-a-half inches
an acre under existing today’s conditions without regard to
your existing decree; right?

MS. KROGH-HAMPE: If the Department did not
already information available to it to demonstrate that
two-and-a-half inches per acre were reasonable under current
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standards, then, vyes, we would contact the clalmant seeking
information that would justify two-and-a-half inches per
acre.

MR. HOHMNHORST: and if the claimant responded
and you did not regard the response as satisfactory, the way
that that would manifest itself in the recommendation is
everything over the inch per acre would be deemed
forfeited?

MS. KROGH-HAMPE: Anything that was claimed in
excess of the amount that the information available to us
supported as reasonable would be recommended for disallowal
on the kasis orf partial forfeiture.

MR. HOHNHORST: Okay.

(Noon recess.)

MR. SPENCER: Before we move into the next
item, I’d like to raise a matter just for clarification,
some stuff that I thought about over the lunch hour. I
rather got the impression that you gentlemen were under the
impression that in all cases when a field exam is done that
an actual measurement of water is taken and that 1s not the
case. There’s essentially a rule of thumb sense applied and
if, for instance, taking the Hagerman Valley you have a
claimant that claims he is irrigating a 40 acre tract and
his source is the Buckeve Ditch running along one side of
that tract and he is ciaiming X amount of water, it‘s often
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the Use of Water from the Snake River Basin Water System,
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133 Shoshone St. North
P.O. Box 389
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Telephone: (208)734-7510
Attorneys for Claimant
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* k * *x k %k k k*k %k %k

In Re the General Adjudication
of Rights to the Use of Water
from the Snake River Basin
Water System

The State of Idaho, ex rel.
R. Keith Higginson in his
official capacity as director
of the Idaho Department of
Water Resources,

Petitioner,
vsl
United States;
and all claimants to the use
of water from the Snake River

Basin Water System,

Respondents.

State of Idaho;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Case No. 39576

HAGERMAN WATER RIGHT OWNERS,
INC. AND ITS INDIVIDUAL
MEMBERS' SECOND SET OF
INTERROGATORIES AND FIRST SET
OF REQUESTS FOR PRODUCTION OF
DOCUMENTS TO 1IDAHO DEPARTMENT
OF WATER RESOURCES

TO: THE IDAHO DEPARTMENT OF WATER RESOURCES AND ITS

ATTORNEY OF RECORD:

HAGERMAN WATER RIGHT OWNERS, INC. AND ITS INDIVIDUAL MEMBERS'
SECOND SET OF INTERROGATORIES AND FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS TO IDAHO DEPARTMENT OF WATER RESOURCES - 1
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Hepworth,
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INTERROGATORY NO. 1l: For each claim, identified by name

and number above, please state which, if any, of the specific
rules, regulations, guidelines and policies produced under the
above Requests for Production you relied on in reviewing the
respective claim and making your recommendation to the court.

Dated thiszzzi day of February, 1993.

HEPWORTH, NUNGESTER & LEZAMIZ,
CHARTERED

By:

Patrick D. Brown
Attorneys for H.W.R.O., Inc.

CERTIFICATE OF MAILING

The undersigned, a resident attorney of the State of
Idaho, with offices at 133 Shoshone St. North, P.0O. Box 389, Twin
Falls, Idaho 83303, and one of the attorneys for the respondents
in this matter, certifies that he caused to be mailed a copy of the
above and foregoing SECOND SET OF INTERROGATORIES AND FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS on the %ay of February,
1993, to:

Chief, Natural Resources Division (1)

Office of Attorney General

State of Idaho

P.O. Box 44449
Boise, Idaho 83711-4449

HAGERMAN WATER RIGHT OWNERS, INC. AND ITS INDIVIDUAL MEMBERS'
SECOND SET OF INTERROGATORIES AND FIRST SLET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS TO IDAHO DEPARTMENT OF WATER RESOURCES - 7




1 The United States Department of Justice (1)
Environment and Natural Resources Division
) 550 West Fort Street, Box 33

Boise, ID 83734
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LARRY ECHOHAWK
Attorney General

CLIVE J. STRONG
Deputy Attorney General

Chief, Natural Resources Division

DAVID J. BARBER

Deputy Attorney General
Natural Resources pDivision
Statehouse, Room 210
Boise, Idaho 83720

(208) 334-2400

FAX (208) 334-2690

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General adjudication
of Rights to the Use of Water
from the Snake River Drainage
Basin Water System

The State of Idaho, éeX rel

R. Keith Higginson in his
official capacity as director
of the Idaho Department of
Water Resources,

Petitioner,
vs.

United States; State of Idaho;
and all unknown claimants to
the use of water from the
snake River Drainage Basin
Water System,

Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

case No. 39576

TDAHO DEPARTMENT OF WATER
RESOURCES' FIRST
SUPPLEMENTAL ANSWERS TO
DISCOVERY BY HAGERMAN
WATER RIGHT OWNERS, INC.

IDWR'S FIRST SUPPLEMENTAL ANSWERS TO DISCOVERY BY HAGERMAN WATER
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INTERROGATORY NO. 1 DATED FEBRUARY 24, 1993:

SUPPLEMENTAL ANSWER: The IDWR supplements its answers in
five parts:
PART I: The only rules and regulations adopted for
adjudications are the Adjudication's Rules and 'Regulations,
governing the filing of claims and claim filing fees. General
policies and procedure for review and recommendation of all
claims, including the claims of members of Hagerman, are set
forth in the Claims Investigation Manual and the Adjudication
Memorandums. The methodology for reviewing claims to water for
irrigation in excess of an inch per acre is set forth in the
Hubble Report. The IDWR applied this methodology to the claims
held by members of Hagerman. In addition, the IDWR followed the
policies set forth in the various Administrator's Memorandums,
where applicable. The IDWR made available to Hagerman the (1)
Adjudication Rules and Regulations, (2) the Claims Investigation

Manual, (3) the Adjudication Memorandums, and (4) the

IDWR'S FIRST SUPPLEMENTAL ANSWERS TO DISCOVERY BY HAGERMAN WATER
RIGHT OWNERS, INC. -PAGE 6



Administrator's Memorandums on March i2,
its response to the Hagerman's discovery a
request. The IDWR provided a copy of the Adjudication Rules and

Regulations as Attachment 3 to its original answers.

Investigation

Administrator's Memorandums were produced an

inspection and copying by Hagerman pursuant to I.R.C.P.

Manual,

the Adjudication Memorandums,

See a letter dated March 12, 1993, which

Attachment 10.

Manual was provided to counsel in open court on April 7,

Tr. Vol. I, DP.
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VERIFICATION

STATE OF IDAHO )
) ss.
County of Ada )

Donald V. Shaff, being first duly sworn on oath, deposes and
states:

I am the Manager of the Technical Support Section of the
Adjudication Bureau of the Idaho Department of Water Resources
and an authorized representative for the Idaho Department of
Water Resources. I have read the foregoing responses to
interrogatories and requests for production and believe to the
best of my knowledge and belief that the responses to the
interrogatories and requests for production are true and correct
as they relate to the following:

1. Supplement to Interrogatory No. 2 dated February 19,
19983: Part I (a), (b), (c), (d), and (e).

Part II (a), (b), (d), (e) and (f).
2. Supplement to Interrogatory No. 1 dated Febuary 24,

1993: Parts I, III, and IV.
3. Supplement to Request for Production dated February 24,
1993:

4. Response to Informal Request: Parts I and II.

I have insufficient information to verify the remaining
information in these answers and have no information about the
delivery of documents to Hagerman. ’

IDAHO DEPARTMENT OF WATER RESOURCES

Manager, ’égz/Support Section
Adjudication “Bureau

Subscribed and sworn to before me this 23rd day of April,

Notary Publid/for Idaho

Residing in Boise, Idah
My Commission expires: é/ /@ /‘99<Z

IDWR'S FIRST SUPPLEMENTAL ANSWERS TO DISCOVERY BY HAGERMAN WATER
RIGHT OWNERS, INC. -PAGE 14
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DATED this 224 day of April, 1993.

LARRY ECHOHAWK
Attorney Gener

Do
CLIVE J. STRONG °
Deputy Attprpey Genera
Chief, Natural Resources Division

DAVID J. ER

Deputy Attorney General
Natural Resources Division

sl A Me

A. LYNNE KROGH-HAMPE J
Deputy Attorney General
Tdaho Department of Water Resources

’///L/«\x4gZ%R~,) fgzkbimeAco,A::
NICK SPENC l

Deputy Attorney General
Idaho Department of Water Resources

IDWR'S FIRST SUPPLEMENTAL ANSWERS TO DISCOVERY BY HAGERMAN WATER
RIGHT OWNERS, INC. -PAGE 13
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I THE DISTRICT COURT OF THE UNITED STA1LS, FOR T3
DISTRICT OF IDAHO, SOUTHERN DIVISION.

NEY INTERNATIONAL MORTGAGE
BANK, a corporation,

Plaintiff,

2
g In Equity No. 1€02
-ve- )
) DECRE:E~ w- -=pen
IDAHO POWER COMPANY, & ) PR N -uuu
gorporation, et al, ; Lloo oL L
Defendants. ) coo e
| % e

u\uu- & vay~

v emmmme remeemmmme LIS PUIT
WHEREAS, The above entitled action having heretofcre been

submitted to the court upon pleadings and stipulations of fact,
on file herein, and WHERZAS, the court being duly advised in tas
premises, and having made its findings of faot and conclusioms ol
law;

IT IS THEREFORE ORDERED, ADJUDGED, AND DLCRZID, That all o.
the land described in the complaint of the plaintiff, ant in t.e
answers, oross-complainus, and counter-claims of the defea.ullv. -
intervenors, and each of them, is semi-arid in characier uit Iv. ..ilS
the artificial application of water or irrigation in order to poeewds
thereon ordinary agricultural crops; that said land is sivualc ..
what is known as the Hagerman Valley, east of and adjacenc 10 iue
Snake River, and that the same lies between tns rim rock, or cuil
wall, to the east of the Snake river end sald Snake Rivsr; <he.
subsoil of said valley underlying said valley and all of uae 5. ..
shattered, fissured lava flow, upon which has been deposi.eG iy -
of clay and gravel, interspersed with water worn boulders, fragieni:
of rack, and the soil is composed wmainly of decoaposed lava rid:x,
oxidized lava rock and send, and that owing to the nature or one
soil and subsoil, the coarse jtexiure and the mechanical co.iposiii..

of the soil and 1ts free drainage, the seid land and all of tue .xad

i

s



in Hagerman Vailey requires a large amount of water, as hereinafter
specified, for its suoccessful irrigation and production thereon of
ordinary agriocultural crops. .

IT IS FURTHTR ORDLEED, ADJUDGED, AND DLCTEED, That said land,
and all of the same, is situated in what is known as the Hagerman
Valley. in Gooding County, Idaho. excepting certain lands of the
Idaho Power Company situated on the south side of Snake Rivef.'which
lands are in Twin Falls County, Idaho; said Hagermen Valley being a
small valley or cove on the east side of the Snake River between
®Thousand Springs™ on the south and "Lower Salwon Falls" on the
north, comprising approximately 16,000 acres of land lying beiween
the rim rock on the east and the Snake River on the west; that in
the landé, territory, and countiry immediately to the east of said
Bagermen Valley there is underground flowage of water, flowing
towards the Snake River, which comes to the surface in numerous
springs, seeps, and trickles along said rim rock, and in numerous
and divers other springs located in the said ﬁagerman Valley, and
that said underground flowage of water is the comuon source and
cupply of two crgeks situated in the Hagerman Valley, one comaonly
ltnown as "Riley Creek™, which said stream flows in a southwesterly
¢ireotion and empties into Snake River, and the ochef commonly
¥nown as "Billingsley Creek™, which sald siream flows in a nortii-
westerly direction and empties into snake River, said Riley Creek
end said Billingsley Creek being tne natural drainage and waterways
into which the waters afforded by said seeps, rivulets, springs and
underground flow naturally drain and are conveyed into the Snake
River; éﬁd that the said Riléy Creek and Billingsley Creek have the
same source, that is to say, that the waters of both of said creeks
nave their origin in the underground flowage of water flowing
beneath the lavas in a genera}ly westerly direction and making

their appearance as seeps, trickles, rivulets and springs on the
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rim rock bounding seid Hagerman Valley on the east end also in said
valley, and that the said Riley Creek and Billingsley Crecek are a
part of the same drainage system, and that interference with the
waters supplying the seeps, trickles, rivulets and springs supply-
ing Riley Creek 1is an interference with the natural flow of Billings-
ley Creek, and that interference with the waters supplying the seeps,
trickles, rivulets and springs supplying Billingsley Creek is an
interference with the natural flow of said Riley Creek.

IT IS FURTYZR ORDERLD, ADJUDGZD, AND DLCREED. That of and
from the waters comprising and constituting the source and supply
of Billingsley Creek and Riley Creek and the waters of the seeps,
springs, and rivulets so mentioned and above set out, the plainwiff,
New International Mortgage Bank, be, and hereby is, ordered, adjudged,
and decreed to have the use of, and the right to use for, che irriga-
tion of its hereinafter described land and for domestic and other
purposes thereon, the followigg amounts of water, fto-wit:

Twelve second feetl of/the waters of Riiey Creek, with a
priority of ilay 1, 1883, said water to be diverted by wmeans of a
dam constructed in,and a ditoh leading from, said Riley Creek;
the point of diversion of said ditch being located at & point in
the S71 s, Seo. 1, Twp. 8 South, Range 13 Z. B. K;. from whicih
the corner of Sections 1, 2, 35, and 36, Twps. 7 and 8 South,Rangse
13 . B. 1f. bears north 60° 12' west 43635 feet distant;

Also 12 second feet of the waters of Riley Creek, with a
priority of October 1, 1908, the point of diversion of sald ditch
being located near the head of Riley Creek, that is Lo say, wiere
the mafﬁ body of water comprising said Riley Creek enmerges froa
the hillside in the form of springs, sald springs being sometiaes
referred to as the Thompson or Tucker Spring, which said point of
diversion is located in the $E} sk, Sec. 36, Twp. 7 Souil., Rangs

which
13 E. B. M., from/the cormer of Sections 1, 2, 35, and 36, Twp. 7
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and 8 South, Range 13 E. B. M. bears south 75° 50' west 4435 feet
distant;

Also 20 second feet of the waters floﬁ}ng in Billingsley Cfeek.
with a date of priority of September 10, 1884, the same being diverted
by means of a dam in, and a ditch leading from, said Billingsley
Creek, the point of diversion being in the SEf NEl, Sec. 11, Twp.

South, Range 13 E. B. ., from which the quarter section corner
common to Sections 11 and 12, Twp. 7 South, Range 13 E. B. 1.
bears south 47° 22' east 718 feet distant.

IT IS FURTHZR ORDERLD, ADJUDGEZID, AND DECREED, That the amounts
of water heretofore set out, diverted from said natural water supply
at the points of diversion heretofore mentioned and set ous, are
necessary for the proper irrigation and cultivation of, and that the
same 1is appurtenant to the following, desoribed land of the plain-
tiff, viz:

Sul of NEL; Wl of SEil; S} of MWi; N of S7%, Section
27; 83y of NIL; N4 of Sugz; Lots 4, 5, 8, and 9, all in
Section 28; Lots 1, 4, 5, and 8; SEL of 312, 21) in Sec.
33: Lovs 1, 2, 3, 4, 5, and 7; SLI of IV; NEL; WL or
Wy, all in Sec. 34; 3wy, of WWl and IN: of S of Sec-
tion 35, all in Township 7 South, Range 13 L. 3B. L. Ter=-
race Zar, Big Toot Bar, Union Ear and Comstocik Placer iin-
ing Claims according to plat of i{ineral survey Lo. 1.
Lot 37, riled in U. &. Land Office at Hailey, Idaho,
Ilovexnbor 20, 1884; Starr Hunt, Jack Rabbitt and Frac-
tional Terrace Bar Placer :lining Claims according <o
plat of mineral survey ilo. 301, Lot 38, filed in U. 3.
Land Office at Jailey, Idaho, Jenuary 2, 1890; all in
Township 7 South, Range 13, . B. il. All islands in
Snalze River Souich of sald Zection 33, Township 7

South, Range 13 . B. ., excepting tracus 16, 27, 37,
124, and 125 of Map of Buckeye Ranch recorded in Book

1 of Plats, page 44, in the office of the County Re-
corder of Lincoln County, Idaho.

IT I3 FURTHER ORDLRID, ADJULGED, XD DICREED, That said plain-
tiff may, and is hereby given the rightto,change its point of diver-
sion of the waters diverted from Billingsley Creek at the point of
diversion her=inbefore described and set out to that certain point
of civersion on Riley Creek he;atofore designated and set out as the

Tucker or Tiompson Spring diversion, or elsewhere on Riley Creslit;
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and that if the said plaintiff elects so to do, that it may
change the point of diversion from said Billingsley Creek as afore=-
sald to said point of diversion above menticned end set out, or
elsewhere on said Riley Creek; and that if the plaintiff does so
change its said point of diversion as aforesaid, then and in that
instance it doces expressly waive any and all claims to the waters
of Billingsley Creek diverted at the point of diversion aforesaid,
and shall receive in lieu thereof 10 second feet of the waters of
Tucker or Thompson Spring, with a date of priority of Qotober 1,
1908, from said Riley Creek, and

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, That in case
said plaintiff so exercises said right, thet the diversion of the
said additional 10 second feet of the waters of Riley Creek at
Thompson or Tucker Spring, or elsewhere on Rlley Creek, shall

be made at the cost and expense of sald plaintiff, and shall not

. interfere with the diversion by the Idaho Power Company and other

parties of the waters of said Tucker or Thompson Spring, which
diversions shall bs at all times considered entitled to a full di-
version before the plaintiff herein shall be entitled to divert
said additional 10 second feet of the waters of R iley Creek at
said Thompson or Tucker Spring. '

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED, That except as
otherwvise expressly provided herein, the right hereby given to
any of the parties hereto to divert water from the channel of said
Billingsley Creek shall not be deemed a right to divert water
from the channel of said Hiley Creek and the right to divert water
from tﬁé channel of salid Riley Creek shall not be deemed a right

to divert water from the channel of said Billingsley Creek.



It is hereby ordered, adjudged, and decreed that the
defendants, counterclaimants, oross-complainants and inter-
veners hereinafter named do have the use of, and the right to
use, ror irrigation, domestic, power and other purposes on the
lands set after their respective names, from the streams and
other sources hereinafter named, the amounts of water and
priorities set after their respective names, to-wit:

AMOUNT OF WATER

IN SECOND FEET PRIORITY OF
NAME AND SOURCE APPROPRIATION  DIVERSION POINT
CURRAN, 15. Billingsley Creek September Curran ditch.

Mary 10, 1884

(The point of diversion of said Curran
ditch is 1594 feet South and 656 feet
East of the quarter corner between
Sections 30 and 31, Township 7 South,
Range 14 E.B.M. being in the Southeast
Quarter of the Northeast Quarter of
Seotio? 31, Township 7 South, Range 13,
E.B.M.

South Helf of Northeast Quarter (SiNEL),
Southeast Quarter (SE%X) and Southeast Quarter
of the Northwest Quarter (SE:NWi), all of
Section 23, Township 7 South, Range 13 E.B.M.
and West Half of Southwest Quarter (WSWe)

of Section 24, Township 7 South, Range -

13 E.B.M.

GOODING, 3. Billingsley Creek September Buckeye ditch.
Amanda J. 10, la84.

South Half of Southwest Quarter (S3SW%)
and South Half of Southeast Quarter -
(84SE4) of Section 27, Township 7 South,
Range - 13 E.B.M.



JTALE

A -QUNT OF WATER " LRIORITY OF
I SEZCOND FEET APPROPRIAT-  DIVESSION Pulni
AND SOURCE 10U |

| BARLOGI,
|REX, AND
| ORA B
| BARLOGI

BARTON, R.
) W') and.
128, Re W
i BARTON

BARTOM, W,
C., AllD
LRAS. ELLA
BARTON

BEDAL,
KATE C.,
AlD
JAUES
BEDAL

i
! 1

7.5 Billingsley Creek April 1, 1885 Sands Ditch
1.08 Billingsley Creek  April 1, 1807  Sands Ditch
2 Billingsley Creek  April 1, 1880  Barlogi Ditch

(The diversion point of sald Sands Ditch is on the
banks of Billingsley Creek about 325 yards westerly of
and below the point of diversion of the said Buckeye
Ditch described in paragraph 7 of these Findings. The
diversion point of said Barlogl Ditch is on the banks
of Billingsley Creek in the southeast corner of the
Szh of the NWi of Sec. 11, Twp. 7 8. R. 13 E. B. M.)

Lot 1 of Sec. 15 and Lot 5 of Sec. 10, the SWi of the

SW: of Sec. 11, and the WWL of the NWL of Sec. 14, Twp
7 4. R. 13 E. B. 3., excepting from the latter forty }
9.25 acres heretofore conweyed to one John Jensen wanich
excention is described as follows, to-wit:

Beginning at the southeast corner of the W& of the ik

_of Sec. 14, Twp. 7 S. R. 13 E. B. il.; thence north alony

the east line thereof 445 feet; thence south 82 degrees
201 Vest 250 feet; thence north 35 degrees Ot West 228
feet; thence South 85 degrees 45! Vest 328 feet; thence
Bouth 13 degrees 45! Vest 585 feet to the point of in-
tersection with the south line of the above describved
forty; thence east along the south line of said forty
840 feet more or less to the point of beginning.

.8 Spring Yarch 8, 1902 Weatherby Sprin
.4 Spring karch 8, 1202 Weatheryy Sprin

(said Weatherby Springs arises on the NE: of the SW
of Sec. 30, Twp. 7 S. R. 14 E. 3. .

NW& of the SW& end the 8} of the SWE of the IWE of
gec. 26, Twp. 7 8. R. 13 E. B. il
1.3 Spring liarch 8, 1902 Teatshervy Sprir

B of the SFE of Sec. 22, the NEL of the NWg of Sec.

76, all in Twp. 7 8. R. 13 E. 3. M.

3 Len Lewis Sonring Sept. 1, 1889 3railsisrd-

Owens Ditch;
2 Svnring Hay 26, 1891 Bickel Spring;
4.4 Riley Creek . May 1, 1884 Bedal Ditch;

(The diversion point of the Brailsford-Ovensa Citch
is Len Lewis Spring in the SW& of the NEL of Sec. 8,
Twp. 8 8. R.Ll4 Z. 3. M., which point lies north 65
degrees 5! Zast 857 feet frowm the center of said
section 6. The diversion point of said Bickel Spring|

!
i




; ALIOUNT OF WATER PRICRITY OF |
; IN SECOND FEET APPROPRIAT- DIVERSICH PU.y
| NAME AUD SOURCE ION |

~

| is North O degrees 5! east 2564.5 feet from the south-
‘ weat corner of the &%4 of the Wt of Sec. 6, Twn. 8
3. R. 14 E. B. 4. The diversion point of the Bedal
Ditch is on Riley Creek about one-fourth niile above
the residence on the land described below.)

The Wk of the SE: and the E} of the 8W4, and the SE}
of the SEi of Sec. 38, Twp. 7 8. R. 13 E. B. l.; Lots
1, 2, 8 and 7 and the SE+ of the NE} of Sec. 1, Twp.
8 8. R. 13 E.. B. M. and Lots 4, 5, and 6 of Seg. 8,
Twp. 8 8. R. 14 E. B. M,

J. C. BED~ 10.9 .Spring March 8, 1902 Weatherby Spriu
a ILCFIELD .3 Spring April 4, 1910 Weatherby Sprin
y AID ALETA 12 Spring Dec. 9, 1918 Yeatherby Sovrin
XK. BEDING- 20 Billingsley Creek April 1, 1917 Curran Ditch;
FIELD AND
} LARY Me- - (The diversion point of said Curran Ditch is at <he
. CARTY head of Billingsley Creek.)
{
The SV} Sec. 23; NyNWE, SEdimrk, whinel, wiswl, szlged
E%SW&i“and SWLSWL, Sec.136; NEL, ELIWL, IwLvh, Whsts,
gEdszl, NEASVL, Sec. 35, and the NWANWE, Sec. 36, all

in Township 7 South, Range 13 E. B. M.

BELL, HAR- 2.16 Billingsley Creek Sept. 10, 1884 Buckeyve Ditch;
LAN +5 Riley Creek Oct. 1, 1908 Pine Ditch re
. ferred to in

. paragraph 7
of the. Find-
ings.

Lots 158, in the Sye of the SWE of the WV and Lots 27
and 37 in the W& of the NW& of the SWi, in Seec. 27,

Twp. 7 S. R. 13 E. B. M., the same being Acreage Tracte
ghown on the map or plat of Buckeye Ranch on file in
the office of the Recorder of Gooding County, Idaho.

I BELL,LEO, 14.4 Billingsley Creek  larch 30, 1884 Z. 1l1.3gll Ditc

GLENN,
AND liRS. (The diversion point of the said E. ll. Bell Diich is
E. U very close to the diversion point of said Buckeye
BELL Ditch.)

w Lots 6 and 9 in Sec. 21, Twp. 7 8. R. 13 E. B. !.;SW

of the SWg of Sec. 22, Twp. 7 S. R. 13 E. B. X.; N7k
NW& of Sec. 27, Twp. 7 S. R. 13 E. B, M.; NEANEL, and
Lot 1, in Sec. 28, Twp. 7 S. R. 13 E. B. .




ALIOUUT OF WATER

IN SECOND FEET PRIORITY OF DIVERSION POIN
TALE AND SOQURCE APPROPRIATION
! BIG SPRING 12.8 Spring March 21, 1901 Big Swnring;
I WATER USKERS . (Durfee-~Jecor
| ASSQCIATION, * Tunnel)
a corporat- & Spring April 1, 1911 Big Spring;
ion (Durfee-Secor
Tunnel)

(said Big Spring is located on the NW& of the SW& of
SeC. 18, Twp. 7 8. R. 14 Eo Bo 1’:.@

BLACKHART, 2.4 Billingsley Creek March 30, 1884 E. Hd.Bell Ditc
CHARLES R, «2 Billingsley Creek Sept. 10, 1884 Buckeye Ditcl;
AND IZMA C.

BLACKHART  SE& of the SW of Sec. 23, Twp. 7 S. R. 13 E. B. K.

BLACKHART, 2.4 Billingsley Creek March 30, 1884 E.M.Bell Ditch
HABEL «4 Billingsley Creek Sept. 10, 1884 Bucikeye Ditclk;

SWh of the SE: of Sec. 22, Twp. 7 S. R..13 E. B. X,

EOYER, Eli- 2 Riley Creek Oct. 1, 1908 Pipe Ditch re-
ERSON, ALID ° \ ferred to in|
ETHEL BOYER ’ paragranh 7 of

the: © Findings
swk of the SWi of Sec. 38, Twp. 7 S. R. 13 E. 'B. M,

BOYER,LEZE, 2 Soring Feb. 17, 1395 Three Swnrings;
and ALICE

BOYER (Ssaid Three Springs is located immediately east of %he
. east boundary line of the Dan Jones! Hanch about one-
elghth mile east of Billingsley Creek and about one
mile north of the head of said Billin;;sley Creek.)

SEL of the SWE of Sec. 24, and the NE: of the NW: of
Sec. 25; Twp. 7 S. R. 13 E. B. M,

3RAILSFORD 8 Len Lewis Spring Sept. 1, 1889 Brailsford-

AH., AND Owens Ditch;
pEATRICE E.

BRAILSFORD W of the NW) of Sec. 25, Twp. 7 S. R. 13 E. 3. M,;
Ed of the NE{ and the NEX of the SEf of Sec. 26, Twp
7 8. R. 13 E. B. M.

s

BRIGGS ,E. +5 Riley Creek Yay 1, 1883 Hunt Ditch;
Ge; AND 1 Riley Creek ; May 1, 1883 Conyers Ditch;
EDNA Ce

BRIGGS {The diversion point of said Cony rs Ditch is on Ailey

Creek 100 yards below the diversion point of seid
Hunt" Ditch debcribed in paragraph 7 of the. Findinssh)
. .




ALOUNT OF VATER '
NAME IN SECOND FEET PRICRITY OF
AID SOURCE APPROPRIATION  DIVERSION PNINT

sl of the NEL of the NWi (or Lot 3), Sec. 1, Twp. 8
8. R. 13 E. B. M. ‘

CLIFFO: D, :
ZDUA W, 3. Sworing Harch 8, 1902 'ieatherby Szrings;
FRANCES 1.5 Billingsley Creek laxrch 30, 1884 E.lM.Bell Dluighj
we CLIF- 1.6 Billing;sley Creex Sent. 10,1884 3ucieye Ditch;,
FORD, Wil.

P H, CLIF- T of the NEL, EY of the NE{ ond the I of the SZi,
©C2D, E0V- of Sec. 27, and the SCl of the SE; or Sec. 22, Tebh. 7

t
.;.(\‘3 F‘. CLIF‘ S. R.- 13 E- Bo }:o . '
FCRD, RICH- ;
a0 C. CLIF- .5 Billingsley Creeir April 1, 190§ 3Sancs Diteh; |

FORD, DOYLE 3 Billingsley Creek April 1, 1880 Two Clifford
. CLIFFCRD,. Ditches and flume;
LILTON L. .
- CLIFFORD, anpurtenant to the following lond; :
¢ ULVIRA E. .
¢+ LcCORKLE, (The divercion point of one ClifZord ditch © 150 fert
TTIEL C. welow the diversion point of snid Sends 2itc , the oth-
SiITH er B50 ft. telow the diversion point of cnis " nds '
) Ditch and the flume 450 f£t. below the diver: wLint
of Sands Ditch, all on the north side of 311 . Loy
reei.)

All of the SE: or the IMi; of Sec. 11, Twp. 7 S. 2. 1T
. 3. Z. ond *hat nortion of Loiz 2 dnd 3 in salc ccc-
tion 11 bounded and descrikbed an follove:

Commencins; at the quarter corner betveen Seces. T and
11, Twp. 7 9. R. 13 E. 3. L, thence west ol o the
cectinn line betvecn scig Sectioas 574.23 Tect; tleuce
south 1L dei;Tees 48' em:t 76 fect; tuence souwih o o=
pTees 7' west 83 feet; thence sousi 12 degrecs U1
eazt 33 feet; thence south "7 cejrees 35! er il
thence south 2o dej rees bl e
south 27 deprees 43! vest I3
degrees 53' west 17.4 Zeet o 2
point is south 25 degrees 45¢




ALIOUNT OF VATER
IN SZICOND FEET PRIORITY CF
AllD SOURCE APPROFRIATING DIVERST Y ©OITT

i

{

; COLIDIT,

lJuzs £,
{ AND JENNIE
il CONDIT

AND
CAREY

{
i
J
y
1
]

I

DILATUSH,
E. W., AIID
JALICE I,
DILATUSH,

CHAZLES C,

ILIASON,

ARLEDIA

8

iTom uhe sald quarter corner Iirst anove mentionea ang ;
is 788 feet south of the section line between scoid sect—
ione 2 and 11); thence north 80 degrers 28! west 949 feet
to o point (which point is 573.8 feet south of 2 noint
on the section line between said sections 2 and 11 in
sald Twp. and lange aforesaid 1320 feet west from the
gaid quarter corner between sections 2 and 11 first
above mentioned;) thence north 80 degrees 23! rest
189.1 feet to & point; thenceSouth 23 derrees 40! vest
about 2268 feet to a point 290 feet eant from the quar-
ter corner on the west boundary line of seéction 11,
Twvp. 7 8+ R. 13 E. B. i.; thence east along the south
boundery line of Lot 3 of said Section 11 %o the
southeast corner of said Lot 3; thence north along the
east boundary line of said Lot 3 to the northeast cor-
ner thereof; thence east along the south boundary line
of Lot 2, in sald section 11 to the southeast corner

of said Lot 2; thence north along the east boundary
line of said Lot 2 to the place of beginnihg.

5 Spring " April 1, 1830 iuitt Spring
(Said Zuitt Spring is located on the SEf of the MWL of
Sec. 19, Twp. 7 S. R. 14 E. B, l.)

The NW& of the SW4& (also xnown as Lot 3) of Section 19,
Twp. 7 S. R. 14 E. B3B. M.

2.4 Billingsley Creek Jan. 2, 1891 Granger Ditch

«3 Snring Jan. 2, 1891 = Unnamed Spring
(said unnomed spring arises in the STt of the NTE of
Sec. 11, Two. 7 S. R. 13 =, B. M. at a noint 1085 feet
north 2 degrees 2!' west from the southeast corner of saig
tract of land. That the point of diversion of said Gronge
Ditch is on the benk of Billingsley Creek sbout 100 feet
below the diversion point of said Buckeye Titch and ‘rom
the diversion point of caid Grenger Ditch the auarter sec-
tion corner common to secs. 11 and 12 Twp, 7 S. 3. 1% .
3. . vears south 31 degrees 27! east a distance of 83.4
Beginning at the southeast corner of the W7 of the St |
of Sec. 11, Twp. 7 S. R. 13 E. B. L, ; thence vest alcns
the forty line 1075'; thence north 20 degrees 49! e gz
820 feet; thence north 24 degrees 34! enst 450 feet; shenc
south Bl degrees 26! east 593 feet to the east Zorty line,
thence south along the forty line 1122 feet to the point
of beginning.,.

.8 Soring Dec. 12, 1201 Teataerby Snrings;
(Eoagland Tunnel),
o4 Spring April 4, 1810 Teatkherby Springs;

The I of the NE} of Sec. 38, Twp. 7 5. 2. 17 E, 3, .
excepting therefrom, hovever, the following descrived

tract of land: Beginning at the guarter corner tetveen
Sections 25 and 38 of saild township and range, running
thence east 399 feet to the center of the public npirhway,
thence in a southwesterly direction in the center of gaid
nighway 278 feet, thence vesterly along the north bank |
of the Clifford Ditch 370 feet, to the west boundary !
line of said NW& of the NE& of said Section 28, thence

north along said west boundary line 257 feet to the nIint
of belinning, salid tract of land excepted containing Z.3
acres, more or less, and the vronerty herein described
containing 37.8 acres, more or less. i




AHCUUT OF WATLER

HALE IV SECOND FEET PRIORITY OF
) AND SQURCE APPROPRIATICH DIVTASINT POINT!
LLIASON, 1.8 Len Lewis Bpring Sept. 1, 1288 Brailsford-
JACOB AND Ovens Ditch
CARRIE I. * .7 Spring March 8, 1802 ‘Vertherby Springs

The SE& of the SW of Sec. 25, Twp. 7 S. R. 17 =. Z=.

: }..; also that certain vortion of the northvest corner
of the WT: of the NE: of Sec. 36, in Twp. 7 S. 2, 13
E. B, . in Idaho, more particularly described as
follows, to-wit: Beginning at the aquarter corner
betreen sections 25 anc 38 in said Twn. 7 3. R,

13 E. 3. . running thence east a distznce of It9

| feet to the center of the public highway, thence®in

) a8 southwegterly direction in the center of the said
highway a distance of 2378 feet; thence westerly along
tne north bank of the Clifford Ditch a distance of
370 feet to the west boundary line of the said north-
vegt quarter of the northezst quarter of said Sec.
36, thence north along the sald west boundary line

‘a distance of 257 feet to the place of beginning,
knowvn as Tax No. 1 in Sec. 36, in the office of the
Asegessor of Gooding County, Idaho;

Also that certain tract of land more particulurly -es-
cribed as follows, to-wit: Beginning at the south-
west corner of the southwest quarter of the southeast
quarter of Sec. 25, Twp. 7 8. R. 1% E. B. .., thence
running east 397 feet, thence northwvesterly to a point
distent eighteen hundred and seventy feet a1 sectinn
line from the SWg of the ST% of sazid ssction, *hence
south 1870 feet to the nlace of beginning. Said niece
of land being a triangular piece of land containing
9.5 of an acre according to thé survey thereof, and
known as Tax No. 1 of said Sec. 25, inthe office of
the ABsessor of Gooding County, Idalo.

FARER, J. «5 Spring: Teb, 1, 1888 eotherby Svrings
!EUGENE, AND 5.7 Spring Feb., 17, 1886 ‘“Three Spnrinzst
HARVEL FAR-

1ER {Said "Three Springs* is located immediately enst of

{ the east boundary line of the Dan Jories! Ranch,about
! one-eighth mile east of Billingsley Creek and about
one mile north of the head of said Billingsley Creex.)

SE: of Sec.
of Sec. 19,

4, Twp. 7 S. R. 13 E. 2. I.. and Lot 4
wp. 7 S. R. 14 E. B, 1.

-~
<
Il
1

i
FISH, mARL, 1.6 Spring July 23, 1910 Sherman Springs;

'AND ALLISON
ZIARY FISH (Said Sherman Sprin:s arisrs sbout one mile ezgt o the

land described below and is about 200 feet from "Big
Sprinus" elsewhere deescribed heresin.)

N Beginning at a point £0 rods east of the northwest
corner of the northwest guurter of the southeast
quarter (N4SE¢) of Section 13, Twp. 7 S. R. 13

. E. B. il. and on the north:'line of the above descrited
forty acres. Thence 50 rods due east on the half sec-




ALK

AUCUHT OF WATHR
Il SECOUU FEE PRIOLITY OF
AND SUUHCE APPROLRIATION  DIVERIT 0 BOINT

FLCRENCE
LIVESTOCK
COMPANY

GLAUNER,
JOHN AND
ELDIA A,
GLAUNER

*a

i

tion line; thence 32 rods due south 2t ri;nt zn les; 3

Thence S0 rode due %est at right sniles; thence 22
rods due north to the point of beginning.

Also: All of the WE}X of the SE¢ of Sec. 12, Tym. 7 8.
R, 13 . 3. .., 2ave and exceptiny therelro.., four
acresg, described as follows: ZBeginning at the north-
vegt corner of the HE; of the SEg of Sec. 13, Twn. 7
8. R. 123 E. 3. 4., thence east 20 rods, thence scuth
32 rods, thence weet 20 roas, thence north 32 rods

to point of beginning.

- 10 Billingsley Creek Nov. 4, 1885 Florence Livesio

Compeany Ditch;
S.7 Spring April.l, 18900 Florence Livestso
spring;
(The diversion noint of saild Florence Livestock Comnany
Ditch is immediately belos the old railroad
f1ll on .the SW: of the UEL of Sec. 13, Twvp. 7 S. H.
13 E. B. li. The diversion point of said Florence-
Livestock Sprinz is on the STt of the W& of Sec.
12, Twp. 7 S. R. 13 E. 3. 1)
appurtenant to
97, the S of the I and the U} of the ST of
Sec. 12; the EX of the SIZi, S5 of the SIZi of the NEL
both in Sec. 1l; the N7y of the 1IE: &nd the Iy of the
NV, both in Sec. 13; all in Twp. 7 S. R. 13 E. 3. .

.5 Spring April 1, 1801 Florence Livesto
Spring;
apourtenant to
A certain parcel of land situate in Zec. 14, Tvmp.
7 8. . 13 E. B. L. more particllarly descrived as fnl-
lovs, to-wit: Beginnin;; at the northwest corner of the

Ccx

iisy of the NE; of Sec. 14, Twp. 7 9. A 13 E. 3

and running thence East 1320 fest, thence South

lace of beginning, conteining 10 acres.
(=] =]

l.2 Billingsley Creek June 28, 1331 Joun Zell Ti
o4 Unnamed Springs June 2ZE, 1881 4 Unnomed So

(The diversion point of said John RBell Ditch is >
bank of Billin ;cley Creex 30 yards below the dive
point of the Buckeye Ditch heretofore described. aid
four unnamed springs ariee on the lend descrided imnmed-
iately hereafter.)

appurtenant to
These certain tracts of land more narticularly ces-
cribed as follows, to-wit:

-
-he
si

n
>
'

Commencins at the nnrihwest corner of the 53% of *he
SE¢ of Sec. 2, Tvp. 7 S. R. 1Z E. 3. ..; thence run-
ning south along the west boundary line of said 355k

of the SE& of said section, township and range afore-

sald 208 feet; thence east parallel to the north bound-!
ary line of said SE% of the SEL of said Section, Town-

ship and Range aforesaid 832 feet; thence north 2308

230 I
feet, thence Vest 1320 FTezt, tiience lorth 220 feet =0

+

|
|
]
i

i
|

|
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HALE TX SECQUD FEET PRIORITY OF
AND SCUACE APPROPRIATION DIVLRZIOH POINT

ALOUNT OF VATER

feet; thence West along the north boundury line of
said SEL of the SEL of seid Section, Township and
Bans;e 832 feet to the point of beginning.

Also:

All that nortion of the NWE of the SIZ of Sec. 2, Trp.
7 9. R. 13 %, B. M. 1lying north and east of the state
hiphway, own &8 the "0ld Oregon Trail," as now laid
out and existing across said subdivision of land. The
1ands herein conveyed being a triangular shape tract
aituate in the northeasterly portion of the sald Uﬁ&
of the SE: of said section, towvnsbip and range afore~
said.

Also:

That certain part or mortion of the 1T of the St
gection 8, in Twp. 7 S. R. 13 E. 3. I, rore particularly
described as follows, to-wit: CEeginning at a peint on i
the southeast corner of the saild TL, running thence !
west to a point on the southwest corner of the gaid NE:,
thence Nortn to a point 321 feet and 9 inches south ‘
£rom the Noriheast corner of the said -, thence due
ezast to a point on the eost voundary line of said HE&
distant 321 feet and 9 inches south from the northeest
corner of said NZ%, thence due south to the place of

beginning.. :

Also:

3eginning at a point 107 feet 3 incneg south of the
nortneasz corner of the NEg of the SE#, Sec. 2, Tvb. !
7 g, R, 13 E. 3. ... thence running south 214 ft. 6 inches,
shence west 80 rocs, thence north 21: feet 8 inches,
thence east 80 rods to the noint of beginning.

4 Billingsley Creex June 25, 1881 John Bell CTitch;
o4 Unnamed Springs June 25, 1881 2 Unnamed Swringe;

(Said Two Unnamed Svrings arlise on the land described
immenisztely hereafter.)

appurtenant to
That certein tract of land more particularly described
as follows, to-wit:

Beginning; at a noint on the first stoandard narallel south
2832 links vest from the northeast corner of Sec. 2, Two.
7 8. R. 13 . 8. !°. and running thence west alunyg soid
standord parallel 1168 links, thence south along wes-—
tern boundary of Lot 2, ssme gection end range, 1032
1inks, thence east parallel to first course 1188 1links, |
thence north parallel to second course 1032 links, to
point of beginning, a&ll in Lot 2, Sec. 2, Twn. 7 S. Re
13 E. B. M. ’ ‘ i



{0UI'T OF VATER
: IN SECOED FEET PRIORITY OF
o uAuE AUD SOURGCE APPROPRIATION  DITTRSI®Y PCINT

GRIDLEY, ¢ 1.5 Riley Creex May 1, 1883 Gridley Ditch Mo.l

VALTER, 03 Riley Creek fay 1, 1883 Gridley Ditch Noi2

AND ANNA

GRIDLEY {The noint of diversion of Gridley Ditch Ko. 1 is on

' the bank of Riley Creek immediately ebove Riley Falls.,

The diversion point of Gridley Ditch llo. 2 is 75 yards
below the diversion point of the Conyers Ditch else-
where described.)

Two unsurveyed tracts of land situate in Sec. 1, Trp.

8 8. R. 13 E. B. iui. as follows: A certain island knowmn
a8 Vleatherby Island containing about 30 acres loceted
in Snake River ‘betwveen Gooding County und Twin Falls
County, in the above named section, and a certazin
tract of sbout three acres of land below the rimrock
and on the mainland immediately north of said island
in said section.

HAGERMAN 5 Spring April 7, 1905 Spring o. 1;

WATER USERS 1l.2 Spring April 7, 1906 Snrinz lo. 2

ASSOCIATION 20 Springs April 7, 1806 TIumerous smail
springs;

(Said Spring No. 1 is located about the center of the
north side of the NE: of the NE: of Sec. 13, Trp. 7
8. R, 13 E. B. i.; Spring MNo. 2 is located about the
center of the NW& of the SWk: of Sec. 18, Twp. 7 S.

R. 14 E. B. M. Said numerous emall springs are loc-
ated about 100 yards north of the "Big Springs%, the
source of the water supply of the Big Spring Water
Users Association.) -

HIGLEY, <5 Spring Dec. 12, 1901 Veatheroy Spring
| ALBERT (Hoagland Tunnel

PR ¢ s ]

All the Yorth Half of the Southwest Quarter of the
Hnortheast Quarter (LySWEIEE) of Sec. 235, Twvm. 7 S.
R. 13 E. B. ., excepting that nortion theresf, con-
taining approximately 2.07 acres, lying vest of the |
center of the channel of the ditch intersectinz said i
prémises, commonly known &as the “Brailsford Ditch,!
the center channel of which ditch intersects zhe
south line of sald premises at a point 204.4 feet
east of the west boundary of said subdivision,
thence running north 9 cegrees 29! west 350 feet,
tnence north 20 degrees 15! west 380 feet to the
northwest corner of said SW: of the NEL of said sec—
tion, township and range.

i :
§£0F5xAn, 3.32 Spring Dec. 12, 1801 Yeatherdy SpTins;

« Mo, oD
and MRS, . (Hoagland Tunnel)
{L. ¥, |

HUFFMAN : j
‘ i

i




ALOUNT OF VATZ

u USRI,
Je Has
ALD IHS
J. H.
EUSEN

IN SECOND FEET PRIORITY CF
NAME AND SOUHCE APEHOPHIATIOH DIVIR3I SO POINT
«28 Soring May 1, 1912 Teatherby Springs;
«8 Spring Nov. 1, 1915 Jeatherby Springs;

HOMES , GER-
TRUDE , AND
Brll HOMES

*

*

sl of the NIt of Sec. 36, &% of the ITd: of the VELS
I of the NEgz of the NI, Sec. 23, 8zk of the SWi of
the UEZ, of Sec. 35, EY of theSWl of the SW: of HEL,
of Sec. 36, and NEL of the SE{, all in Sec. 38, Trm.

7 8. R. 13 E. B. M.

Also that portion of Lot 2 Sec. 31, Twn. 7 S, R. 14 E.
B. Y. more particularly described as follows;
"Beginning at the esouthwest corner of said Lot 2, thencs
running north on the Section line about 8D rods to the
north banikk of John Curran's irrigntion ditch; thence
east along said ditch bank about80 rods to the east
line ofsaid Lot 2; thence south alony said line about
80 rods to the southeast corner of said Lot 2; thence
west along the south line of said Lot 2, about 80 rods
to the point of beginning;

The entire above tract contains 157.85 acres.
5.6 Billingsley Creek Sept. 10, 1884 Buckeye DitcH

Starting at the NV corner of NE{NWE: of Sec. 53, Tun. 7
8. Re 12 E. B. l. iirst corner and runnini cdue east 804
feet to 2nd corner; tience due south 234 feet %to taird
corner; thence due east 228 to fourth corner; :hence
due South 65 rods 13 feet to fifth corner;thmce due
west 1032 feet to sixth corner; thence about due north
80 rods to starting point, said tract containin; about
20 acres of land excent 7/12the of an acre lying enst
of theDilctush Ditch located in the northeast corner

of the shove described tract; and the % of the 74
of Sec. 23, Twp. 7 S. B. 13 Z, B, i.; contoining in
both fortics approximately 70 acres of lend.

i
{
i
t

Billingsley Creex Sepnt. 10, 1324 Juckeve Diten

7
1.4 Billingsley Creek aAnril 1, 1885 Sands Ditch
5 Billingsley Creek arch 20, 1884 <=.,...3ell Diten

& of the I of Sec. 14, Tvn. 7 §. 2. 17
xcepting therefrom-the followin: describe
land: Zerinning at the southeast corner o

Wy, Sec. 14, Twp, 7 S. R. 13 Z. 3. 0¥
vest along the south boundary thereof 288 fe
in a northearterly direction alon the Dilatusz )
diteh €71 feet; thence east 115 feet to the ea 't bouncd— .
ary line of the saild HUEg of the I'L; thence south along
the east boundary line thercof %o the southeast corner ;
of the said NE&NWE, the place of beginning. |

i

é t
i

.
3
PR Y
til
.
]

Also that part of the Southeas:t Quarter of the Worth—
west Quarter (SEANWY) Section 14, Twp. 7 S. R, 13 E.-
B. M., Tax No. 25, described as follows:

Beginning at the, northrest corner of the STi of the

1
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AVOULIT OF TATZ . |
I.1 SuCOLD FELT PRIVRITY OF |
Al'D SOURCE APCROPRIATICH DIVERSION ZLINT

I, running thence south 79,5 feet; thence north-
eant 845.5 fcet along the vank ol the Sance water
ditch to & point on the north boundary line o the
eaid 9E\- of the HVi; thence weot 278 feet tou the
point of beginning.

ilso that portion of the SEf of the SWi of Sec. 11
Twpe 7 8. R. 1T T. 2. L. described as follows: Ze-
ginning at the southwest corner of the §<& of the SWE
of saidSec. 11, Twm. 7 S. R. 13 E. 2. II.; thence
north on the west boundary line of said SEi oI the SW&
of said Sec. 11, 28 feet; thence in an eadterly dir-
ection in e straight line to the southenst corner of
said SZk of the SW& of said Sec. 1ll; thence vwest along
the south boundary line of said SE¢ of the Wi of said
Section 11 to the place of beginning.

Aleo a portion in the southeast corner of the wrloofF
the T of Sec. 14, Tvp. 7 S. R. 13 Z. B. L. Jescribed |
as follows: Beginning at the southeest corner oI the
It of the Ik of Sec. 14, Twp. 7 S. R. 1% E. 3. 1L
thence north along the east line thereol 445 feet;
thence south 82 deprees 30! Vest 2350 feet; thence north
35 degrees Q' west 228 feet; thence South 85 cegrees
451 West 336 feet; thence South 13 degrces 45! est

585 feect to the point of interesection with the south
line of the ahove described forty; thence ecst along
the south line of said forty 3840 feet more or less to

the point of beginning. -
12.5 Spring Feb. 1, 1388 “eatherby Springnﬁ
1 Soring Feb. 1, 1888 “rcatlerby Sonringe;|

(tonylend Tunnel)
5 Unnamed Spring  April 1, 1905 Unnimed Znring

(Said unnamed spring orises on the euas: boundary line
of Lot 2 of the property hereinafier cdescribed.)

Lots 1, 2, 3 and 4 and the B} of the SW: »f 3
Tvp. 7 8. 2. 1¢ E. B. ii. and the Z§ of Sec. =
7 S« Re 13 Z. 3. 4. excenting tnerefrom Toax 7
purticularly described as follows, to-wvit:

o)

>C . CD, i
[T :
Y0 i

LJore

O O
'

SEx of Sec. 25, Twne. 7 S. R. 12 ¥. 5. :..; thence run-
ning east 297 fect; thence northwesterly to & noint
distans 1370 feut on cection line from SW& of ihe
of said section; thence south 1870 feet to plcce o
beginning, containing 8.5 acres.

Reginning at the southwest corner of the W of she

2. Billingsley Creek June 25, 1881 John Zell Ditch !
o1 Soring June 25, 1381 Spring To. 1
«2 Spring June 28, 1881 Spring Mo, 2
o Soring June 26, 1381 Spring o, G
o3 Spring June 26, 1881 Spring To. ;

north part of the FE: of the WE; of Sec. 1l. :
o. 2 arises sbove said public highway on the norsn
part of said forty acre tract of land. Svorir- o
arisces below the Justice rcad on the line '



|
1

HALE

ALIZUNT OF TATZR
IN SECOND FEET PRICRITY OF
AND SOUPCE APPROPRIATICH IVERSITY T”I”m

| LEVELLEY,

ROY, AND
NETTIZ M.
LETVELLEN

LARINZR, F.

EVALS

]

At e S e e

forty acre truct of land and the SZf& of the S&- of Sec.;

2 and Spring llo. 4 arises -sbout 100 yards north of
Spring No. 3 on the SE: of “he SE& of said Zec. 2, all
in Twp. 7 3. R. 13 E. B. H.)

The NE{ of the NE4 of Sec. 11, and the SE: of the STk
of Sec. 2, both in Twp. 7 8. R. 13 Z. B. !, excednting
from said section 2 a certain portion thereof conveyad
to John W. Glauner on LKovember 25, 1924, -which nortion
is more particularly described as follows, to-wit:

Commencing at the northwest corner of the SE« 2T the
grt of Sec. 2, Twp. 7 S« Re 12 E. B. i.; thence Tun-
ning south along the west boundary line of said g» g
of the SEL of said section, township and range afore-

said 208 feet, thence east perallel to the north bound-

ary line of said SEi+ SE{ of said Section, Tovmshin and

Range aforesaid 82 feet; thence north 2308 feet; thence

Test along the north boundary line of said SE*SL& of
sald Section, Township and Aange 832 feet to the point
of beginning.

.6 Billingsley Creek June 28, 1881 John Bell Ditch;)

Beginning at the southeast corner of Lot 2, Sec. 2,
Twp. 7 S. R. 13 E, 3. i.; thence west along the south

boundary of said Lot 2, 7.8 chains to the east boundary

of the Hagerman-Bliss Highway; thence north alon; said
east boundary 6.53 chains; thence north 85 degrees 37
minutes east 3.7l chaing; thence north 70 degrees 37
minutes east 3.34 chains; thence north 84 degrees 28
minutes east 1.21 chains; thence south 87 degrees 22
minutes east 1.23 cnains; thence south 8 degrees 00
minutes east 1.7 chains; thence scuth 38 degrees C7
minutes east 7.5 chains, to the south boundary of Lot
1l in sald section; thence vest alonyg said south boun-
dary 5.86 chains, nore or less, to the nlace of be-
minning, being approximately 8.5 acres in said Lots 1
and zf also, beginning &t the nortueast corner of the
UEgSEy of saild Section 2; thence south along the eagt
boundary thereof 107 25 feet; thence wect to the wes
boundary of said IE&SEL, tuence north 107.25 feet to
the northwest corner of said WZiSEd; thence east along
the north boundary therrof, to the place of bemlnning,
being anproximatdy 3.25 acres in said NE-LSEu all

sald land being in Gooding County, Stete of Iuaho.

{C., AND MYRTA 4.8 Billingsley Creek Harch 30, 1884 E.}.3ell Di
|il. NARINER,
|AND LETA M.

N% of the SW& of Sec. 22, Twp.7 9. R. 13 E. 3. M.

i
i
H
H

i

ey

vivad
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AMOULT OF VATER -
I SECOID FERT PRICRITY CF

APPROPRIATIVH DIVZRSICY POINT

‘8

ITALE AND SOURCE
! LARSH, Je 5 Spring July 1, 1916 Unnamed Spring;
| Ho, AND -
FLOSSIE (Said Unnamed epring is located on the SW; of the S@}
MARSH Of Sec. 19) TW'O. 7 S- Re. 14 E- B }{.)
SEL of the SE¢ of Sec. 19, Twp. 7 S. R. 14 E. B. I,
MOORE , le.4 Billingsley Creek April 1, 1888 Saunds Ditch
DAIEL
AlD Tax Nos. 9 and 10 in Sec. 11, Twp. 7 8. R. 13 E. B. Y,
DOROTHEY containing approximately 10 acres in each tax number,
WO0RE a total of 20 acres.
‘EAL, 2 Billingsley Creek April 1, 1885 S8ands Ditch
LovuIs, 1 Billingsley Creek April 1, 1910 Sands Ditch
HARRY H. 2 Billingsley Creek Jen. 2, 1891 Granger Ditch
AND EFFIE .8 Spring Jan. 2, 1891 Unnamed Spring;
li+ NEAL,
AND ALVA (Seid Unnamed spring arises in the S5 of the NE& of
REED Seo. 11, Twp. 7 S. Re 13 E. B. . at a point 1085 feet
north 2 degrees 2! Vest from the southeast corner of
said forty acre tract of land.)
The SW& of the SE: of Sec. 11, Twp. 7 S. R. 13 Z, B. 1,
excepting approximately nine acres described as followsj
Beginning at theSoutheast Corner of the said Southwest
Quarter of the SEX of said Sec. 11, Thence uorth along
the center of the Hagerman road 305.25 feet, thence ort
80 degrees 55' ifest 907.5 feet, thence South 44 degrees
West 831.15 feet to the Quarter corner of the bouncary |
line betweenSections 1l end 14, thence due east to the |
place of beginning. |
: |
Also the SEY of the SW{ of Sec. 11, Twn. 7 S. H. 13 E.i
B. i., excenting a strip of graind extending alony the
entire length of the south side of said SI¢ of the SW&J
which strir is 28 feet wide on the wes:i anc runs to a |
point at the east end, or the quarter corner of the ‘
above mentioned secs. 11 and 14, Twp. 7 3. 2. 13 E. 3, |
M. 1
!
. {
i MILES, l.4 Len Levis Spring Sept. 1, 1889 3railsford- I
LIBBIE Owens Ditcn 1

All that portion of the SW: of the NEE of Sec. 323, Trp.
7 8. R. 12 E. B. }. lying west of the central channel
of the "Brailaford Ditch," as now laid out =znd exisi-

ing through said subdivision, vhich said trcet of lznd |

contalns approximately 7.17 acres of land and is more
particularly bounded and described as follows, to-vit: :

T

"Commencing at'the southwest corner of the ST of the =
i
1



NAME

A QUNT OF WATER
IN SECOWD FEET PRICRITY OF
AN¥D SCURCE APPROPRIATICN  DIVERSION POINT!

! PARROTT,
MRS. FLOR-
1 ENCE,

i PETIFOLD,
1JOHN T.,
CAND ECIMA
{ PENFOLD

¢

PRYNFOLD,
‘PARLEY,
[AND GRACE
PENEOLD

e e e e . et bl K e

of said section, tovnshiv and range aforessid; thence
east along the south boundary of said subdivision 463
feet to the center of the said."Brailsford Ditch;"
thence followinz the center channel of said ditch north
19 degrees 34! Vest 170 feet; thence north 46 degrees
14t Vest 185 feet; thence nortin 9 degrees 23' Vect 723
feet; thence uorti 20 degrees 15! Test 360 feet to the |
northwest corner of said subdivision; thence south along
the vest boundary line of said subdivision 1330 feet |
to the place of beginning.

Algo the SEL of the N7: of Sec. 38, Twp. 7 S. R. 13 less
the north 3% acres thereof now belonging to one W. C.
Barton, said exception being that portion of said tract
of land lying north of the public highway.

1.2 Billingsley Creek Sept. 10, 1884 Buckeye Ditch;

A certain tract of land commencing 204.3 feet west of
the socutheast corner of Block No. 10 and continuing
along said line west 195.7 feet to the southvest cor-
ner of said Block, thence north along sald block line
269.%3 feet to the northvest corner of said block; tkence
east along said block line 297 feet; thence-in a south-
westerly direction 287.7 feet to the noint of beginning
containing 1.52 acres more or less, all in Block Ho. 10,
of the Tovnsite of Hagerman, according to the map or
plet on file in the office of theRecorder of Gooding
County, Idaho;

Also Lote 1 to 7 inclusive and 10 to 16 inclusive of
Block @, Lots 3, [2) 7, 10, 11, 12, 14, 15, 16, in

Block 8, Lots 9, 10, 11, 12, 13, 14, 15, and 15 in

Block 5 of Hagerman Townsite, according to the mep ,
or plat thereof on file in the office of the Fecorder !
of Gooding County, Idaho. : !

2 Spring reb. 1, 1888 ‘Veatherby Springs;

i

The SEd of the MWL of Sec. 25, Twp. 7 S. R. 13 7. 3.

and that nortion of the Il of the SV} of orid Sectior
25, known as Tex llo. 3, and more particularly described
es follows, to-wit: Beglinning at a point on the Tasi
line of the southwest quarter of 3Sec. 25, Tvn. 7 S. 2,
13 E. 3, l., 1090 feet north of the southeast corner of
said SUL of Sec. 85, thence running north 34 degrees !
West 468 feet, thence Yorth 20 degrees, west 685 ifeez

to within 15 feet of the ¥orth boundary of caid SW;

of Sec. 25, thence 8% degrees 18 minutes reast 300 Jeet
end thence south 1035 feet to the place of beyinnin . ’

2.4 Billingsley Creex ¥arch 30, 1884 ZE....3ell Tit

-

ch.
o4 Billingsley Creek Jept. 10, 1884 Buckeye Ditch i

The NE& of the NW§ of Sec. 27, Twp. 7 S. R. 13 E. B, =



o maa
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TALE

AVOUNT OF WATZIR
I¥ YECOUD FEET
AUD SOURCE

PEIORITY OF
APFROPRIATION

CTIVIRSTOY BAINT

PO¥E, ELI.

| JAH, AND
| LIAUD POPE,

GERALD AND
BIRNICE
POPE

PREVETT,
:-:Q Ho F)
AND
MARGARET
PEEVETT

. AATLINGS,

WALTZR

| AUD LRS.

WALTZR RAV-
LINGS

M

June 26, 1281
June 1, 1927

John i2ell Ditch
Unnamed Snring

+5
-]

Billini;sley Creck
Soring

(Said Unnamed spring 1s located on the e2st porticn of
the tract of land immedlately hereinafter described and
about 75 yards franthe east line thereof.)

¥y of the SE: of the NWEL of Seo. 11, Twp. 7 S. R. 13.
E. B. M. ~

Billin.sley Creek Sept. 10, 1884  Buckeye Ditch;

.8
That certain portion of the SEl of the SW¢ of Sec. 14,
Tvp. 7 S. R, 13 E. B. i. described as follows:
Beginning at a point 870 feet east and 26 feet north
of the southwest corner of the said Sz¥, running thence
north to a point on the south boundary line of acrecge
tract or outlot 85, thence due vest to a point in the |
center of the Stotz Ditch, thence in & southeasterly i
direction along the center of the =aid ditch to a :
point where said ditch intersects a line running =22st
and west 25 feet north and parasllel with south boundary
of the said southeast boundary of the sald southeast
guarter, thence due east to the point of beginning.
Also acreage tract or Qutlotis numbered 24 and 65 accord-
ing to the mep or plat of Hagerman Townsite;

Also Lots 4, 5, 8, 7, 8, 9, 10, 11, 12, 13 of
Lots 1, 2, 3, 4, 5, 6, 7, 10, 11, 13, 13, 14, 13, 18
Block 43; Lots 4, 5, 3, 7, 8, 9, 10, 11, 13 and 12 of
Block 52; Lots 4, 5, 8, 7, 8, 9, 10, 11, 12 and 13 ol
Block 47; Lots 1, 2,

z 4y D, 6, 7, 10, 11, 12, 25 14
15 and 16 of Block 51; Lots 1,

B}ock £1;

-3 .3

2, 3, 4, 5, 8, 7, 10,
11, 12, 13, 14, 15, 16 of Block 62 of the Viliaje oI
Hagerman according to the Plat of Iagerman Tovnsite,

in the office of the Pecorder of Gooding Counsy, Idaho. |

i
20k

April 1, 1801 *Florence Lives

Spring

metes ond bounds!
i

«6 Spring

A certain parcel of land, described in

as follows: ;eginning 2t the southvest corner of the
I+ of the NIt of Sec. 14, Two. 7 S. R. 13 E. 3. i.,

and running thence Zast 584 feet, thence north 400
feet, thence Test 594 feet, thence Soutkh 400 feet to
the pluce of beginning, containing 5.45 acret more or
less.,

A certain parcel of land, described in metes and
bounds as follows: 3Zeginnin; at a point 400 Jeet
north of the southwest corner of the UZ: of the 7k
of Sec. 14, Tvm, 7 S, R. 13 E. 3. il. and running thence
Zast 1320 feet, thence lorth 330 feet, thence est
1320 feet, thence South 330 feet to the place of TCe-
ginning, containing 10 acres.




AMOUNT OF WATER

IN SECOHND FEET PRIORITY OF
NAME AND SCURCE APP30OPRIATION DIVEIRSION POINT
HAWLINGS, .3 Spring April 1, 1801 ~rlorence Live-
NORMA ' stock Spring;
A certain parcel of land situate in the Hagernan
Valley, Gooding County, State of Idaho, and more part-
icularly described as follows: 3Beginning at a noint
about 740 feet north of the Southwest corner of the
NE+ of the NE:X of Sec. 14, Twp. 7 S. B. 13 E. B, M.
ang running thence East 1320 feet, thence North about
250 feet, thence West 1320 feet, thence South about
250 feet, containing 7.575 acres, more or less.
SANBORN, .6 Billingsley Creek June 26, 1881 John Beli Ditch;
JOHN C., 1.2 Billingsley Creek June 26, 188l Pipe line;
AnD JESSIE 5.7 Billingsley Creek June 26, 1881 Padgett Ditch;
M. SAN-
BORN (The diversion point of said Pipe line i3 on Billirgs-

8

ley Creek at the diversion point of the John Zell Ditcn;
the diversion point of the Padgett Ditch is 50 yards bet
low the diversion point of the John Bell Ditch;)

Lots 2, 3, 6 and the NV of theSE: and the SWL of the
SEk of Sec. 3, Twp. 7 S. R. 13 E. B.lI. Also beginning
at the northeast corner of Lot 7 sald 8sction 2 and
running thence west 4 chains; thence south 20 chains;
tuence east 4 chains; thence north 20 chains to begin-
ning; also the NWg of the NE{ of Sec. 11, Twp. 7 S. R.
13 E. B, M.

Excepting from the above described land the following
described tracts:

Beginning at a point on the first standard parallel sout
2000 links west fromthe northeast corner Sec. 2, TrD.

7 8¢ R. 13 =, 3. }. and thence west along saicd siandard
parellel 756 links, thence south parallel to eastern
boundary of sald Sec. 2, 1840 links, thence east neralle
to first course 756 links; thence norti along the east-
ern boundary of Lot 2 of the above mentioned Sec. 2
1840 links to the point of beginning, containing 12.40
acres all in Lot 2, Sec. 2, Twp. 7 S. A. 13 E. B. L.

Also beginning at a point on the first standard paral-
lel south 2832 links west from the northeast corner

of Sec. 2, Twp. 7 8. R. 12 E. B. l., thence west along
gsaid standard parallel 1188 links; thence south along
the western boundary of Lut 2, same section, tovnship
and range, 1032 links, thence east parzllel to5 the
first course 1168 linxs; thence north narallel to ik
gecond course 1032 links, to point of beginning con-
taining 12.05 acres all in Lot 2, Sec. 2, Twp. 7 S, R,
13 E. B. il

Also &1l that portion of the IME of the Sz} of Sec. 2,
Twpe 7 Se¢ R. 13 E. B. K. lying north and east of the

state highway, wnown as tae "0ld Oregon Trail' as now
laid out and existing over and across said subdivision

of land, containing 4% acres more or less.




ALICUNT OF WATER
I3 CECOND FEET

PRIGARITY OF :
DIVEASICU POINT

HAME AND SOU2CE APPROPAIATION

| 9A1DS, 1.5 Billingsley Creek Awril-l, 1905 Sands Ditch

| BESSIE

] Lots 3 of Seo. 16, Twp. 7 8. R. 13 E, B. ¥, and the Test

! two acres of Lot 5, Sec. 15 and the Wert five acres of
the N4 of the SW& of Sec. 15, Twp. 7 S. R. 13 E. B, 1.

gSAnns, 7 Billingsley Creek April 1, 1895 Sands Ditch

| JESSIE

| ATD Lae 't of the SWL excepting therefrom the west five acres

j PRAEL thereof; also the SEX of the MW and Lot 5, excepting

; SAIIDS from Lot 5 the West two acres thereof all in Sec. 15,

j Twpe 7 8. R. 13 E. B. il

3§

|

§ SANDS, 8 Billingsley Creek April 1, 1888 Sands Ditcha

MARTHA

e sk of the UEL, ¥b of the SEL and N} of the SE: of the
SEd of Sec. 15, Twpe 7 S. R. 13 E. B. Y.

* SCHOULER, 1.2 Billingsley Cresk April 1, 1905 Sands Ditch

: KEVRIZTTA

aSHEPAHD,

i FRAUX R.,
1 AND ALLA .
:A. SHEP-

i AKD

P

.

i

| SIVEV H.,
| L. SHZEP
i COLPANY

|
[
|
srrovea,
! CHASLES,
{ALiD IVA
'E. SXINNER

1

STROUD,
FLOLTNCE,
0

WENS

The SW¢ of the SEY of Sec. 15, Twp. 7 S. R, 13 E. B. .

3 Billingsley Creek April 1, 1905 Sands Ditch
The 9% of the §¥& of Sec. 15, Twp. 7 S. R. 13 E. B. A.

April 1, 1882 !lartin Curran Tun-

nel and Curran Jitch
i

4.8 8pring

|
(said Martin Curran Tunnel is located at the hecd of '

Billin:sley Creek,)
the N7, W4 of the s@b,
Twp. 7 8. R.14 . 3. ..

oL

The SW& of the I'Ey, SEd of
of the &V all in ®ec. 31,

i
i
{
i

1 Billingsley Creek  Sept. 10, 1884 Buckeye Ditch: |

Outlots A82, A83, and AB4 of Hogerman Townsize, accaré-}
ing to the Plat thereof on file in the office of the Fe-
corder of Gooding County, Idaho.

i

|

4 Len Lewis Spring Sept. 1, 1889 Brailsford- :
Owens Litch; |
1 Spring Larch 8, 1902 Weatherby Springs;

t
i

8W: of the SWE and Nk of the SW: of Seéc. 25, Twp. 7 S.



Jretes

T e

ATTIUNT OF VWATZER PRIORITY OF
HALE IIT SECCIND FEET APFROPRIATIGH DIVERSINT PO T
ANID SQURCE

R. 13 E. B. L. less a 12 fdot in width right of way on %
the north side of the SW& of sald Sec. 25; and less that
-certain piece and parcel of land ciescribed as follows: |

Bezinning at a point on the east line of the i of said
Sec. 3, 1290 feet northi of the southeast corner of the |
S7L o7 said Section 35; thence running north 37 dezrees!
west 468 feet; thence North 20 degrees vest €85 feet tol
within 15 feet of the North boundary of saild SW& of sala
Section 25; thence 39 degrees 18 minutes eacst 500 fecst,
thence south 1035 feet to the place of beginning.

TERRY, 2 Billingsley Creek April 1, 1880 3arlogi Ditch;
JOHN D.., 1 Biliingsley Creek April 30, 1887 Terry Ditch;
AND SARAH

i
i
;
t
i
i
{
i
i

F. TERRY (S8aid Terry Ditch diverts on the north side of Billin;si

ley Creek at a point immediately below the diversion point
of said Barlogl Ditch.) :

N7& of the SW& of Sec. 11, Twp. 7 S. R. 13 E. B. I-. !
i

: THOLPSON, 5.4 Billingsley Creek Sept. 10, 1384 Buckeye Ditch;
Te E., AND ,
HABEL THOMP- ¥} of the SW¢ and the SW of the IT& of Sec. 14, Ty,
SOoN 7 South R. 13 E. 3. li. excepting therefrom Outlots 87 !

and the South Half of Outlot 88 of Hagerman Townsite. |

' TROVILLO, 1.5 BillingsleyCreeik April 1, 1825 Sande Titch;
D., C., AUD 5 Billingsley Creewx April 1, 1810 Soncds Citch;

. u8TELLA 2 Billin ;sley Creek Jan. 2, 1891 Granger Ditch;
"ROVILLO NS Billingsley Creek June 28, 1381 Padgett Ditch;

SW: of the I'E; the E4 of the UZy of the S (the same |
being known as Lots 3 and 4 of said <0 ocre tract ac—
cording to the plat of the R. L. Justice Hanch) snc ail'
of the NW! of the 8Ki, exceptiny therefrom that portion!
thereof now belonging to Chorles €, Corey and E. 7. Dila-
tush, more particulerly described ns follovg, to-wit: i

i
"Ceginning at the southeest corner of the Tk of the STb
of Sec. 11, Twp. 7 S. R, 13 E. 3. !I,; thence vect along:
the 40 line 1075'; thence north 20 derrees 49! east £20!;
thaence north 24 degrees 34' east 450 feet; thence south|
8l degrees 26! east t£93 feet to the east side of forty, |
thence south along the forty line 1122 feet to the moint
of beginning. i ‘
. i
;
!

All in Sec. 11, Twp. 7 S. R. 13 E. B. M.



AlOUNT OF WATER

IN SECOND FEET PRICRITY OF
NAKE AND SCURCE APPROFRIATION DIVERSICH FGINT
TUPPER, +8 Spring April 4, 1928 Huitt Spring
Ve Goy ap-.urtenant to
AND LIL- Lots 1 and 2 of Sec. 19, Twp. 7 S. R. 14 E. 3. li.
LIAN TUP. . :
PER 6 fpring April 1, 1881 2 Unnamed Soringe
(Said unmemed springs arise in the SE} of %the SW of
Secs 18, Twp. 7 S. R. 14 E. B.M.)
appurtenant to
Lot 4 of 8ec. 18, Twp. 7 S. R. 14 E. B. M.
UMSINN, EMLA, l.61 Spring Dec. 12, 1901 Weatherby Springs;
AUD RUTH UN- (Hoaglend Tunnel)
] SIi, A MIIOR,
AllD He Os Lota 3 and 4 of Sec. 31, Twp. 7 8. R, 14 E. 3, .

FRAZIZR, AND

B. E. DYAR,

AS TRUSTEES

AlD GUARDIANS
CF SAID RUTH
UNSINN, A MINOR

VALER, «6 8pring April 1, 1888 Spring along
TARL AND Spring Creek; _
ETHEL ol Spring Deo. 12, 1901 ‘'entherby Sprin:ss;
VADER - (Hoegland Tunnel)
( The Spring along said Spring Creek is situeted on tte!
lond of Fred Vader described as the W: of the T} of the|
NEg of the NWy and the East 123.75 acres of the W) of tne

NE; of the NWi of Sec. 31, Twn. 7 S. R. 14 E, 3. K.5

The Vest thirty acres of the RW& of the ¥EL and theEass
ten acres of the NE} of the NW& of Sec. 31, Twp. 7 S.
R. 14 E. B, M.

VADZR, .2 Spring Dec. 12, 1901 “eatherb, Cnrinvs;
FRAIX J., (Hoaland Tunnel)
AUD KATIE 5. Spring July 8, 1915 Tieotherby Sorings;
VADER .1 Spring April 1, 1886 Spring along

f

Spring Creek;

(Sgid spring along Spring Creek is the same as described
apove,

¥ NE{ of the NE} end the E} of the E} o the NWE of the

@

NE¢ of Sec. 31, Twp. 7 S. R. 14 E. B. M.

!
|
|
|
|
i

H
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RIIQUNT OF WATER
Il SECCUD FEET FRIOARITY OF
alE AND SOURCE APPROPHIATION DIVIRSION PCIUT
VJ’\DERJ . -
FRED 9 Spring April 1, 1888 oring along
Spring Creek;
(Said Spring along Spring Creek 18 the same as des-
cribed above.) .
wh of the E} of the WE{: of the W& and the Fast 12.75
aeres of the Wi of the NE& of the WL of Sec. 31, Two.
7 8. R. 14 E. B. M. _
VADER, 1.2 Spring April 1, 1886 Sprinz alony
HAFVEY Spring Creek
We, AND (Said Spring along Spring Creek is the same as des-
MABEL cribed above.)
{ VADER .
' NE}.of the NE4 of the NE¢ of Sec. 38, Tvp, 7 8. R. 13 |
E. B. H. and the TWest 30 acres of Lot 1 of Sec. 31, TwDe
7 8. R. 14 E. B, M.
VADER, .3  Spring April 1, 1886 Soring along !
VEANON Spring Creex; ;
(Said Sprin along Spring Creek is the same as des-
cribed above,)
The Test 7.35 acres of the Wh of the NE: of the ¥ of
Sec. 31, and the East 2.75 acres of Lot 1, all in
Seo. 31, Twp. 7 S. R. 14 E. B. I,
i
WEACH, .2 Billingsley Creex Sept. 10, 1884 3BSuckeye Ditch
WILLIAK, A
AUD SANE Lots 1 to 8, both inclusive, in Block 5 and Lots 1 andé
TTACH 2 in Block 6, Hagerman Townsite, according to the Pla<
thereof on file in the office of the Pecorder of Goodir:
County, Idaho,
TWHARTO, 1 RileyCreek ray 1, 13883 ant Ditch;
Je Ay JRe 1 Riley Creek Oct. 1, 1903 Pipe Diten;
AND ALPHA
WHARTCN (Said Hunt Diteh and said Pine Ditch are the ditches

referred to in paragrapn 7 of these Findings.)

Lots 1 end 2 of Sec. 35, Twp. 7 S. R. 13 E. 3. ., fX-
cepting all that nortion ol Lot 1 lying south of the
followirg described line, to-wilt: Said line conmences
at a point in the East line of said Lot 1, 1000 feet

" gouth of northeast corner thereof and rune in a straight
line to a point on the West boundary of said Lot 1, 900
feet north of the north bank of Snake River.



ATYA Ce | 2 gecond feet of Riley Crcek of a oriority of Jenuary 12, 1289, the

BICKEL | noint of diversion of which is 1030 ‘eet sguth 30 degrees west from
quAPAUL | the northwest corner of the NE4 of the SE: of Sec. 6, Twp. 8 8. R.
S e L} h

51CKEL ;.14 E. B. U

1 second foot of Riley Creek of a priority of January 18, 1899, the
diversion point of which is 640 feet south 1l degrces west from the
northwest corner of the NEG of the 8E¢ of Sec. 6, Twp. 8 9. R, 14 &l
B. M.

1.5 second feet of Riley Creek of a =rilority of January 18, 1886,
the diversion point of which is 850 -feet south 8 degrees east from
the northwest corner of the NE4 of the SEd of Sec. 5, Twvp. 8 S. R,
14 E. B. M.

1 second foot of Riley Creek of a nriority of June 15, 1510, the
point of diversion of which is 710 feet south from the northvest
corner of the NE¢ of the SE: of Sed. 6, Trn. 8 S. R. 14 E. B, 1.

6 second feet of Riley Crerk of a nriority of June 1%, 1510, the
point of diversion of which is 390 feet south 51 degrees west
from the northwest corner of the NE} of the SEd of Sec. &, Twp.
8 8. R. 14 E. B. .

8aid land'being situated in Gooding County, State of Idaho, and
more narticularly described as followe, to-wit:

and Eight (8), in Townshin Eight (8) South of Range Four-
teen (14) East, Boise ieridian, in Gooding €ounty, Idaho, more
vorticularly described as follows, to-wit:

! That certain real property in Sections Five (5), Six {(8),

The Southwest quarter of the Southwest Quarter(SWLswl), Section
I Five (5), excepting therefrom the nortion thereof described as
followin: Beginning at the Southwest corner of said Secticn 5;

| “hence north on the w.et line o said Section 5 to a point 100

| feet .orth of the precivice of the uvper Rim Rock of Snaxe River
Canyon; thence southecsterly paralleling the said rir rock ai |
a disiance of 100 feet to a point 100 Feet ¥east or the inter-
section of the south line of said Section 5 with the DI cinice
of the upper rim rock of Snake River Canyon; thence vest along
; the south line of said Section 5 to the point of beginuing.

f
Also excevting therefrom a strin of land lying in the .ortieast
corner of the southwent quarter of the southwest quarter(SW&S?&) !
' of Section five (5) Towneain Tght (2) Soutn, range Jourtzen (14)

| B. 3. l. described as follows: Beginning ot the northeast corner
of the southwest quarter of southwess quarter (SUASiI:) of Section
five (5) Townsiip eight (8) South, Zange fourteen (14) =, 2. 1., a
point Irom which the sectionr corner of sections 5, 8, 7 and 3, ;
Townsnin 8 8Bouth, Range 14 E, B. .., bears south Zorty-£five dejrees|
tuirty- two minutes (45 degrees 32! ) VYest 1881.3 feet; thencerves-
terly along the north boundary of the SWLSWY: Section 5, Tornsain 3
South, Yange 14 E. 2. 1. 808.5 feet; thence south 83 degrees 40! —¢
512.8 feet to the east boundary of the southvest guarter of south-
west quarter Section 5 Townshin 8 9., Pange 14 F. 3, !7.; thence
nortierly along seld east boundary 80.2 feet %o the noins nF Mewo
gianing. Also a striv of laha lying in the northwest corner of s
| the southwest fuarter of southwest quarter (SW&SW&) Section “ive

'
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(») Township eight (8) South, Fange Zourteen (14) . Z. il., vaich
is described a8 follows: Seginning at the northwest corner of
the southvest quarter of southwest quarter Section five (8),
Towvnenin 8 South, “ange 14 E,. 3. !.; @ vouint from vhich the section
corner of Sections 5, 6, 7 and 3, Townsulr-8 8., Zanje 14 E, 3. d.§
hears eoutherly along the section line 13}4.5 feet; thence east-
erly along the north boundary oI the SoutnresPAQuater pf SguEh:
vest quarter Sectlon 5, Township 8 8., Range 14 E. E. Il., 285.3
eet; thence south 67 degrees O' wcst 308.6 Zeet to the w'st boundary
o pection 5, Townshin 8 8., Range 14 E. 3. L.; thence northerly
along said west boundary 114.6 feet to the point of hejinning.
The above described nieces of land containing .98 acres.

Lot Fight (8) of Section Six (8), excepting therefrom the ror-
tion thereof described as follows: 3eiinnin; ot the Southesost
corner of said Lot 3, being the corner common to sold Sections
i, 8, 7, and 8; thence north onthe east boundary line of said

L t 8 to & point 100 feet north of. the precivice of the upper
rim rock of Snake River Canycn; thence northwesterly paralleling
the said rim rock at a distance of 100 feet to the strin of lang
in sald Lot 8 :ranted by the «rantors herein to the Twin Falls
MaTth Side Land and Water Comnany by deed dated Janucry 17, 1912,
cné recorded in RBook J of Deeds, at page 331, in the records of
Gooding County, Idaho, and by sald commwany and itc successor
occunied with a ditch to convey woste water to Snale liver;
thence southwesterly alons the southern buoundery of saild strip
of 1and to its intersection witn Snake River and thence con-
ti-uing to the tnread of said rtream; thence southersterly
following the thread of Snake River upstrcam to ite intersection
vith the south line of said Lot 3; thence zast along the south

boundary of sald Lot 8 to the place of beginning.

also excepting therefro. @ strip of land sevent.-five (73) Zfeet

vide, CO feet on the north or richt-hand side and 235 feet on ike
coutih or left-hend sice respecitively to the center line vhich ic
described z8 follows: Scid strin of lana lying in Lot ei_L: (8) |
Section Six (&), Townsiiiw Zight (8) South, “ane Fourteea (1.7)

Z. 3. il.; beginnin,. at 2 p-int on the eazt btounaary of Seciion

Tctmsiuln 8 8., Range 14 E, 3. ., frow vhich point the sectinn

rer of Sections 5, 6, 7 und 8 Leexrs soutierly alon; the seaction
line 1254.0 fect, said pouint being on the center line of the 7-3 |
Tinte Ditch, a4t Enginecerts station 189 plus 13.6, said engineerts:
stetion “eing 100 feet long. :
Thence south 87 degrces 25' west 398.6 feet to stotion 172 -Slus 12.2.
Thence south 89 degrees IS' vest 28.3 feet to station 172 nlus £3.5
(lote-from statinn 172 plus 54 to svation 175 plus CO, waiter uas !

no regular course but flows under rocxs) i
Thence south 668 degrees 24' Vest 249.% feet t> staztion 175 vius CQ.
Thence south 350 deprees 24' west 55 feet to statiosn 175 olus zZ.
Thence south 56 degrees 24! vest 180 feet to station 177 wius I3,
Thence south 54 degrees 24! west 1E5 feet to station 172 niuc &0, |
"hence south ZZ degreeg £41' west 108 feet to station 179 nlus ¢ i

[4
it

Thence south 23 degrees 39! west 139.5 feet to starion 181 nlus 24.8,

vhich station i8 on the bank of the Snake River and a noint “ren
v..ci the aection corner of sections 5, 8, 7 and 8, T. 3 South :
Panse 14 E. B. I, bears south 80 degrees 46!' east 1143.85 feet; corl-
prising 2.28 acres. i

1

v

i
The Southeast quorter of the iiortirest quarter (SELITR) ;
Seven (7) and iire (9), the North Half of the Southecst i

(11$SE¢), and the Southweet Quarter of the Northeast Quarter
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(Siitd), of Section Six (3), excepting therefrom the -ortion
vinereof dercribed as followe: Feginnin; et the nnrtheust corner
of the SVgUEL Sec. 8, Twp. 8 S. R. 14 E. B. I., runnin; thence
870 feet went, thence southeasterly to & voint on the ergs 1line
of the snid SW&HE&, 870 feet south of the noint of bezinning,
thence north 870 feet to the point of beginning, containing
8.588 acres.

Lot One (1) of Section Eight (8), excepiing therefrom the -or-
tion described as follows: All that nortion of said Lot 1 lying
gouth »nd vest of a line described as follows: Beginning at a
puint on the north line of szid Section 8, which iz 100 feet
eant of the intersection of said north line with the unper Rim
Rock of Snake River Canyon; thence soutneasterly paralleling

the szid Rim Rock at a distence of 100 feetto a voint 1CO feet
north of fthe intersection of the east line of Lot 1 with the
unper Rim Rock of Snake Hiver Canyon.

The llortheast Quarter of the llorthwest Quarter (LELTH:) of
Section Eight (8), excepting therefrom that portion described
r5 follows: All thet poTtion of the said NEi+ lyiny souzh

and west of a line cdeicribed as follows: Beginning at a wouint
on the vest line of said subdivision which is 100 feet north

of the intcrsection of said line with the upper Rim Rock of
Snake Aiver Canyon; thence southeasterly paralleling said Rim
Rock at a distince of 100 feet to a point on the south Z1ine of
snid subdivision which is 100 feet east of the intersection

of sald south line with the upper Rim Rock of Snake River Canyon.
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BIG BEND IRRIGATION AND MINITIG COLPANY

It ighereby ordered, adjudged and decreed, and this does
order, adjudge and decree, that the defendant and cross com~
plainant, Big Bend Irrigation and Mining Compaﬁy, a corporation,
is the owner of, and entitled to the use of, and the right to
use for irrimation and domestic purposes the following amounts
of water, to-~wit:

Twenty (20) second feet of the waters of what is commonly
known as the large Thompson, or Tucker, svring, being situate
in the SE} Su4 Sec. 36, Twp. 7 South, Range 13 Zast, 3. ¥. in
Gooding County, Idaho, the place of diversion being at said
spring and by means of a tunnel, flume and ditch and other neces=-
gsary diversion vorks built and constructed at said epr}ng and
conveying the same through such ditch to and upon the lands here-
inafter described for the irrigation of the same and for the
watering of stock and other domestio use. The priority of said
water right to be, and is, fixed as the 17th day of December,
1903. Also all of the waters of what is known as the smnller
Thompson, or Tucker,Spring, situate in the 3w} SE+ of Section
36, Twp. 7 South, Range 13 Bast, B. M. in Gooding County, Idaho,
and estimated to flow 15 second feet, with a priority of April
1, 1906. That said water is diverted at said spring by means
of a dam and diteh directly into said ditch, being the same
diteh diverting and carrying the waters from the large Thompson,
or Tucker, snring hereinbefore deseribed and conveying the same
to the hereinafter described lands of the stockholders of the
defendant and cross complainant, Big Bend Irrigation and Iining
Company, and used for the irrigation thereof and for domestic
purposes.

Sald water of said two water rights is hereby made appurt- .

enant to and to be used upon and'in the irrigation of the follow=

t



ing described lands belonging %o the stockholders of the said
defendant and cross complainant, 3ig Beqd Irrigation and l'ining
Company, situate in Gooding County, Idaho, being approximately
1940 acres of land in Sectioms 15, 16, 21, 22, 23, 26, 27, 35
and 36 in Township 7 South, Range 13 East B. M. and being
situate 'in the following 40 acre tracts in the above named sec=
tions, township and range, to-wit:

In Sec. 15¢  SE} SWh and SUV4 SV,

In Sec. 163 NE+ SE4 and SEd SBi.

In Sec. 21t e 1Ed, NE4 NE4, SEd NEf, NEf SE,
SE+ SE+, and 3Wi SEf.

In Sec. 22: Wi ¥E$, NBt ¥E4, SEi NEL, S NE,
Wi SE4, NE4 3E7, mlj{ Nw$, NEd Wi,
SE4+ NW, SV mvz, Nw+ s, and NE4 St

In Sec. 23 S MW7, SE4 NWE, and SV SE.

In Section 261 NW} NE4, NE} NE#, SEd NEF, Swi NEi,
mvi s£t, NEL SEf, SEY SEf, and SUF
SE+.

In Sec. 27t  NW& 1E+, ¥B+ NE+, SEY NE4, SUE NE4,
N7L SEi. NE4 SE4, SEY SE4, SVE SE | I
¥wi, SE+ N, NW4 SWE, NEE SWE, Swg S,
and SEF S. :

In Sec. 35% YE+ WE.

In Sec. 36% NW4 NW4 and SV4 M.

..



HIGH & FRITCHMAN COMPANY

It is hereby ordered, adjudsed and decreed, and this does
order, adjudge and decree, that the defendant and intervenor
Tigh o Tritchman Company, a corporation, is the owvmer ogfand
entitled to the use of, and the right to use for irrization and
domestic purposes the following amounts of water, to-wit:

Taree end 2 tenths (3.2) second feet of water, with a pri-
ority of October 9, 1884, developed and diverted from the waters,
seeps, Springs and rivulets in the rim rock above tae head
waters of Billingsley Creek, by meazns of a tunnel commonly known
as the Curran Tunnel, or Curran Spring, situate in the SW HW#,
Sec. 32, Twp. 7 North, Range 14 Zast, 3. 1%, Gooding County,
Idaho, and 4.8 second feet of the waters of said seeps, snrings,
and rivulets diverted and developed by the same tunnel, with a
priority of April 1, 1908, taken from said tunnel by a pipe line
and ditch into and upon the lands of the said defendant herein-
after described and used on said lands for irrigating and rais-
ing crops thereon and for watering stock and other domestic pur-
poges during the non irrigation season.

daid water rights are appurtenant to and to be ugsed upon
and in the irrigation of the following described lands, situate
in Gooding County, Idaho, of the said defendant and intervenor
High & Fritchman Company, a corporation, to=-wit:e

The Southeast Quarter (SZ#) of the llortheast Juarter
HE*%; the East Half (B4) of the Southeast Quarter
3E+) of Section Thirty-one (31); the Southwest Quarter
{ L of the Horthwest Quarter (); the vest Half ()
of the Southwest Quarter (SW}) of Section Thirty-two
észg,qall in Tiynship Setenmﬂ7) South:'RaEge Fourteen

14) Zast, B. M., and Lots Three 23 ?Jd Tour (4) of
Section Five (5), Township Eight (38) Sudth, Range Four-

teen (14) East, B. M., together wit all water rights,
ditches and diteh rights of way appurtenant thereto.



It 18 horeby ordered, adjudged aﬁd decreed that ths de-
fendant and counterclaimant, Idaho Power Company, is the
owner of and entitled to the use of and the right’to use
for irrigation, domestic and other purposes thé following
amounts of water, to-wit:

Eight second feet of the waters of Riley Cresk diverted
at or from Tucker or Thompson Springs into and through the
Pipe Ditch in the Southeast Quarter (SEZ) of the Southeast
Quarter (SEZ) of Seotion 36, Towmship 7.South, Range 13,
East, B. M. with a priority date of October 1, 1908, and
an additional three second feet of the waters of said Riley
Creek for irrigation, domestio and other purposes diverted
into and through the Hunt Ditch in the Southwest Quarter
(SW:) of the Southeast Quarter (SEZ) of Section 1, Township
8 South, Range 13 East, B. M. with a priority date of Agil
1, 1901, and an additional water right for one-half second
foot of water from said Riley Creek for dometic uses and
purposes and the watering of stock during the non-irrigation
season diverted at Thompson or Tucker Springs through said
. Pipe Ditch, with a priority date of April 1, 1901, 'and an
additional water right for one~half second foot of the waters
of said Riley Creek for domestic uses and purposes and the
watering of stock during the non-irrigation season diverted
through sald Hunt Ditch with a priority date of May 1, 1918.

Said water rights are appurtenant to and to be used

on anngﬁ the irrigation of the following described lands

of the said Idaho Power Company:

Lot Four (4) in Seotion One (1) of Township Eight
(8) South, Range Thirteen (13) East, B. M.

Lot One (1) of SeotiomiTwo (2), Township Eight (8)
South, Rpnge Thirteen (13) East, B. M,



The Southwest Quarter (SW:) of the Southeast Quar-
ter (SEég of Section lhirty-five (35), Township
Soven (7) South, Range rhirteen (13) Last, B. M.

Lot One (1) of Section thirty-rive (35), 'lownship
Saven (7) South, hange Thirteen (13) East, B. K.

Lots One Ilundred ‘twenty-four (124) and One Hundred
Twenty-rive (125) of the Buckeye Subdivision.

Lot rive (5) of Section One (1}, Township Eight (8)
South, Range Thirteen (13} Zast, B. i

Lots Two (2), three (3) and Four (4) of Section Two
(2), and the South Half (S%) of the Northwest Quar-
ter (NW}) and the South Half (S%) of the Northeast
Quarter (NE%) of Section Two (2), Township Eight
{(8), South, Range Thirteen (13) East, B. .

Lots One (1), Two (2), Three (3), and the South
Half (S%) of the Northeast Quarter (NEX) of Sec-
tion “hree (3), Township Eight (8) South, Range
Thirteen (13) Zast, B. il.

Lot Six (6) of Section Yhirty-four (34), Township
Seven (7) South, Hange Thirteen (13) East, B. M.

Also that certain island situate in the Snake Riwver
nown as Dolman Island, bteing south of Sections
Thirty-four (34) and Thirty-five (35), Township

Seven (7) South, Hange Thirteen (13) Zast, B. M.

It is further ordered, adjudged and decreed that the
sald water rights of the Idaho Power Company may be diver-
ted by different diversion works and conwveyed through dif-
ferent conduits from those now used in the diversion of said
water rights, and saild water rights may be diverted elsewhere

or Thompson or Tucker Springs
out of Riley Creek.than from the existing diversion works and
conduits, such changed diversion works or conduits to be
constructed at the expense of said Idaho Power Company.

Tt 18 further ordered, adjudged and decreed that the
water rights of the defendant and counterclaimant, Idaho
Power Compeny, for the generation of electricity and

electrical energy, and for incidental domestic and irri-
gation purposes in connection with its operation of hydro=-
electric generating plants as described in subdivisions

(b), (o) and (&) of Paragéaph T of said Ideho Power Com-
1



™

pany's further and separate answer and counterclaim filed
herein, and the underground flow and sources supplying said
water rights, are neither ooncerned in nor affected by this

action or by this decres.

IT IS FURTHER ORDERED, ADJUDGED AND DECRRED, That the
plaintiff, defendants, cross-complainants, counter-claimants,
and interveners and their attorneys, agents, servants, and
employees and any and all persons acting in aid of or for
any of said parties, and any persons in privy with or claiming
under eny of said parties end each and every of them are
hereby forever enjoined and restrained from in any manner
interfering with or diverting or using the waters of sald
Billingsley Creek, and/or said Riley Creek, and/or the
Springs, adjudication of which has been made herein, excepting

in accordance with the terms of this decree.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, That
each party to this action shall pay his own costs.
Made in open Court this 22nd day of March, 1932.

e e
=4

District Judge.




1initen States of America
882
DISTRICT OF IDAHO

7, W. D. MeREYNOLDS, Clerk of the District Cowrt of the United States jor the
District of I(Inho, do hereby certify that the foregoing documents and pleadings,

together wrtlz, bhe Judn'ment (entered in Judgment Boole No. . 4. . at page .S8E ),

crms'ntz /(, tlz,e Ja,dgmepz‘; Roll in this cause, under the rules of this Court.

o ,;"..’7_

= W ITNESS my hand and the seal of said Court this _.23rd___
—’; \ ! "‘ / iy day of Mfarch , 1988
. \w o . W. D. MCREYNOLDS, Clerlk.
. Tioane .
T e eyt 'By.

\ Deputy.

STEREweXT remtoe sercx  J10937
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T ETAS. The above entitled zatier cans duly on Ior zearing
and was submitted upon stipulation of fects aod on arguament of
counsal, and the court being duly advised in ke prenises, does
here and zow =ake the rollowing findings of Jact:

]

That the »laintifs, lew Internasional lfortigass Zank, now is,
and Jjuring all the times hereinafter ~msntioned nas been a corpora=-
tion ¢uly organized and existing under and bty virtue of IZe laws
or the Zingdom of the llstherlanas, with 133 =rinc.zal »lace ol bus-
iness at Groningon., and is & citlzen ana ~egidenc o7 czaic llzzdom
4# <na letherlazads, oné nas duly complied Wit L2 svaiuias ol ta8
State of Idaho, permitting foreigh COIrDOTETLINS I 2

operate lands i1 toe State ol Ilano.

muat the cerendant, -caho fower Company, 15 & COTZOré..onl

duly organized end exicting under cad by virtue of the laws of .le

she - ..tz of Tlano L5 auticriced o lransec:i ana 8 LTELSLCTInG
BUSLnSSS L4 Tuo2 Stata of Ziano, 4G 15 Sntit.ed .o oWhy L0016 wad

soerate t.e Lxads cad waters LI -ne Stats of Iianzc, &ad .5 &
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Tmat tTho defencanits, JXEIEerd Llal w JnVISYLent Jompany,
- T - 1. - R ] Pl ~ sy R -~ : ‘e
Seven 1. L. Cheep CozZ:@Ay, <uITiLo Ckeep Llmpany, -S.l -:2TLag water

. . eeg

Userc Associcsion, =i Zend Irrigavicon &« izning Cozpazy, Iloronce
Livsstock Ccmpany, Sagerman -ater Users issoclation, Iszgerman Val-
ley lmskrat TFarms Company, [Iisa & IFrivchman Company, &nd each of
them, are corporaticns duly orgaaized ezad existing unzer and by
virtue of the laws of the S:tata of Idaho, &nd are citicZeas and
residencc orf the State andé Zistrict ol Idlaho.

mwat all of whe defendants nawed in tae above eavizled
astion, excepting the idahec Fower Ccapdly, & coTrporasion, enc ooe
ierencants, .= s. 4slice Hart, Tred Vader, Faul I. a. Sickel and

snna o. Slekoel, are citicens and residents cl tne Itaze and 2is-

That tiae defendant. .rs. alice Zart, a widow, 13 a citizen
end resicenc of -he State and District of Yeshington.

hat the defendant, -r-ed Veder, is & citizen and resident
of the State and District of Californisa. -

™at the defendants, Paul S. 4. 3ickel ané z2is wife, anna

C. Bicizel, are citizens eand residenvs of +he State of California.

Y

~nat this LS an acticn celween ciilizens ol
ard $-at The &mOUnt LA comtrcversy terein exceeds tae sum oF

2,00C.C0 in value, exclusive 1 latersess and co0sTs.

~wag all of the land deseribed In :he complaini cI the plain-
$ifT, und 12 the answers, <ross-cOomplelilts and counter-claims ol
darencancs anda i1atervenors, <ad <acl oT wnen, i3 =
agtar 2o -equires this artilisial coplicaticn ©of
il orcer TO OrUoauce toereon o

1a0G .5 SLouaTe Lo owmat Ls ounowWo es sLa lagernen (&
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owin:s 0 tae nature of the soll znd subscil, L& coarse teuLLurse

and s-s -ecaeniczl coaposition of ke soll and itz ITee cérailnzge,
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all of the land in Zagsrzan Vallsy requires a

i7izd, TOr L33 success-

roe casuns ol wailer, &s nereina
2yl i-rigaslon and froduction caereold o7 ordinary esriculiural
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axceptiag certain lsnés of -=e Tiaho Tower CouJpEny situated om

Thie scueh s5ide of Saake Siwver, walcea iacs are in Twin Tells
County, -deza; caild Tagermun Vallsy seizs a zzall vallsy or cove
53 Sa2 east ciie o the Inaxe miver Letween "nsuzand Zprinas”
~n tre Z0U.s £nd “Lawer Zalion Fallo' cm sl norTa, COwLITLILLS

-3 sast aad the Snake LLver ol The WeS., That in tae lazd, oITie
sory andé councry ‘--adiztely To vhe =48t of cald FZegsroan Vallzy
LisTe Lz uncerground flowege of WaiST, 2lovwing towards Le Zasue
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uncer;round rlow aaturclly drcinoana aoe cgaveysd LnTo Lhe lnaxe

Civer: snc shat tae seid Riley sreelr cnd Zillingsley Creex nave ae

sane IoUrcc, ot L5 O Say, waad <he waters of touh of zoid creexs
save tacir ori.in in the undergIound Slowage of watler IlIwing Sé-

i..n uae Lavas in a geaerally wasterliy dirscticn and .aiilng taeir
LDTEATLASS &S5 zZeell. srieckles, -ivulats and sprinls La Toe il

~sels Todndlns caid Hogerman Valicy on Toe east aag &lso Lo salid
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oI ol L..g caLe Cralaase SYE el Lod To3T LLUEeTIElelLce Wiva vad

waters cupplying the seeds. <prickles, rivulsts «ad s£prings sup-

slyinz Riley Creek is an saterrerence with tie neturcl Zlow ot
Zill.agsley Creek, end ihat interserence wita the TRlers sup>ly-
ing 2illingsley Creek is an ipterference with the natural TLOW

=
or said Ziley Creek.

That tne plainsill nerell L5 LOW 2nd i3 predécessors -
iq.,: 25y nave veen, IOr iCre TLan Lalzty yeers LiET i3l tae
gwna—~s of and La possassion or T.is ~allcwing Zescrilec eI,
wnici LS cozmonly Znown &as tne Zugiteye SENCH, CONIELRIRG EpIICE-
i=nzzlr 1146 uncres, situated in Gosding Counsy, zdabo witzin said

—articularly cescribed as Iollows, TO-Wll!

Taend CZITicse av PES SRR
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of springs (said springs being sometimes rererrcd tTo as the
Thompson or Tucker 3prings), &% which point & tumnel has teen

driven into the hillside for said diversion purcvocses, zaild ¢i-

)

version point being located in the SE: Sz, Sec. 38, 7. 7 S.,
R. 13 E.3.M., from which the corner of Sections 1, 2, 35 and
36, Twp. 7 end 8 S., R. 13 Z.B..M. bears South 7S5 degrees 50°
~est 4435 £t. distant, whence it follows a generel westerly

course to and upon plaintiff's lands.

AUCKTY™ DITCH: 3y means or the Zuckeye Li%chn, whica
N ’

i3 socmetimes known as the Leighton-Colthorp Diten, plainti?®

and its predecessors in interest, teginning Septvemcer 10th, 2S84,
nave diverted 20 second feet of the waters so flowing in
Billingsley Creek and beneficially applied the seme upon plain-
tiff's said lands continuously. The point of diversion Is on
the bamk of said Creek in the SEZ ZE4, Sec. 11, 7. 7 S., R. 0
Z.B.l., from winich the quarter section corﬁér common to Sections
11 and 12, T. 7 S. R. 13 £.3... bears South 47 degrees 22'

Tast 718 ft. distant (likewlse & steel pin set in the center ct
U.S. Highway Xo. 30 for the center of %the 3SEf of Sec. .. bears
South 23 degrees 41l' Test 1971 4. distant Trom said point of
diversion, whence said ditch 2sollows a general south end south-

westerly course to and upon plaintifits lands.

e

That the plaintiff shall aave tne right <o change 113
point of diversion of the waters ol 31llingsley Creek which 2
has diverted shrough the tuckeye Diton nereterore described
to Eiley Creex at Tucier or Thompson Sprinss throusgh the Flpe
Diten, hereinberore jescribed, or elsewhere on Ziley CreeX
~ithout interrerence to othner 'isers s-em said Creeir, 2nd ceid
plaintiff in lieu or the said 2illingsley Creek appropriatic:

fage 6.



shall, upon *the abandomment by 1t of %tne Zilllingsley Creex
appropriation taken through the seid Cuckeye Ditch, have,

and i5 hereby given, a docreed rignt Trom caid Jlley Creex

at said Tucker or Thompson Inrings for 10 additional cacond

feet of water, meking a total of 22 second feet from said

Ziley Creek &t Tucker or Thompson Sprinss, with & prioristy

of Getober 1, 1908, and that such permission to change the
diversion from Billingsley Creek to Riley Creek is granted

and given by virtue of the plaintiff walving all of its claims
and rizhts in the Buckeye Ditch and all of its cleims end

~ignts to the waters of Billingsley Creek, hersinbefore described,
as conveyed through saild Buokeye Ditch. I% is further decreed,
that tais right of change of point of diversion as set forth

in this paragraph shall be exercised solely at the cost and
risk of the pleintiff,and shall not interfere with the diver-
sion by the Idaho Power Company &and other parties of the waters
of said Tucker or Thompson Springs, which diversions shall

be at all times considered entitled %o Tull diversion before

the plaintiff herein shall be entitled to divert the waters
osrovided under this paragrapi 1o be changed from Eilllingsley

Creek to Riley Cresek.
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e of thae UEE, T ool o
7f Sec. 27, and the 3¢ of the 3Zu o Sec. 12,

8. R. 13 EZ. 2. i
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{The diversiun =
~elow -..1e 1ivers

CSICRELE,  awmd Sva 11O Ixverstie :
TEL Ce Citén, diltea™ c:5h ItE v
SUITE A1l of the 3T of sze T or Zec. L, Tl T2 AL I
T, =, .., end zhat vwortion I LuT3d Eoona 2 in zaid Zec-
+ion 11 bounded ond descrited &3 SiLovs:
Commencing et the CUartel c2Tnel zezmweer. Sacc. I oond
21, Twp. 7 S. E. L3 . 3. ..., SnEnce TegtT ling TLe
sectiosn line tetreen said Sections O 4,3 “Jzet; tlence
gouth la degrees 43! a8y 70 feet; Taence stuii L Cé-
grees 7! TesT &3 fcel; TNENCE SOUTA L2 cegrees [Tt
cagt 18 feet; tnence souti 3 deyrees X1 erst =3
“eet; thence souta 05 ceprees 2=V oenst JE8.0 0T,
~nence gouth &7 ce.rees =3!' vesi 23 Zeew; .ence
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The SEE of the $Wg of Sec. 238, - .oz,
L.; also that certaln —oriion n T srmer
oI :ne e oF the Eg of Sec. I3, Lo Trm. 7 S. DL 13
Z. S. !.. in IZano, wmore narticularly described s ;
foliows, to-witl:; He,sinning 4T <€ QQITICT coIner
“etveen sections 5 anu ¢ in said Tvm. 7 3. =,

12 T. 3. 1. runnin;: thence €nst & distance oI IIE
feed toO Tae center oI tThe uublic Ll.hway, tnence .o

a soutnvesteriy circction in tie cenier oI the sail
uignvay a distance of 273 Zeet; thence vesterly a2lon |
tne north van< of tae Cliffcrd Zitcn e distance T

70 feet to the west gounairy Zine oI tie saii north-
wegl guarter oI thenortiieast guarter oI said 3ec.

36, shence rorth alons =he sald west douncory line
a distance of 257 feet to ihe nloce of Tecinning,
<nown as T2oX Jo. 1 1o Sec. Z6, ia tae oifice oI sze

Assessor of Gooaing County, Idano;

Also that certain tract of land more narsicularly Jeg-
crited as follows, to=-wit: Hezinmning at the soutn-
vest corner of the soulhwest cuarter of the southeost !
querzer of Sec, 25, Twp. 7 S. F. 13 3. 3. .., taence
running east 327 feet, thence ITILT rly %2 & =cint
distant eighteen huncred and seventy seet an sectisn
line from the STy of the 3T% ol €aid secticn, ihence
south 1870 Zeet o the ,lace o7 Deg*ﬂﬂlr-. Said =wiece
of land being a trlanguLa* niece of land containing ;
Y.5 of an acre &ceorcluq tD The survey zhereol, and ‘
smown as Tax lJo. 1 oI sald Sec. Z !

the Assessor oI Gooding County, I

1

Teb. L, 1388 T=rtherby
3nrings;
“eb, .7, LZ9¢ "Three Soringst

(Said "Three 39pringcs" is located immeciasely east oF
the east Douncary .ine oI the Zan Jones!' Ranch :bout
cnie-eignth mile east of 3illingeley P$ee£ ang aicu

one mile north of the head oI said 3illingsley wee..)
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A SUUT OF

i SnCllll
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Lol Seatas 5 J}’.Cu

feet; tuence
said 3E: of the
fange 832 feet

AlBso:

All <hat nortion of =he Wh of tie 3I- 57 Zec. I, .
7 8. 2. 13 Y. Z. il Lyiner norih ond east o Tne aTo )
ui.hway, cnovn es the *C1d Tregctn Trall,M e ossw Lna

out and existin.; across said sutdivizion ol Lond. T
lands nerein conveyed teins a trizngulor shame tToos
situate in the northeacterly nortion of the said &

of the SE& of sald section, IoWnsain and range afore

said.

Also:

That certain part or —orTion 57 =
section 2, in Twm. 7 3. i, 1 more cularly
descrihed as follows, =3-wizT T at To1nT oIn
tne southeast corner 2I tag “nnlnC Tacnce
Test to a noint on the scuilhv 37 Zuwid g,
thence liprth %0 a point 221 - incnes =ouin

“rom the lortheast corner oi <t id “E%, thence fue
east to & point on the e&s3 councary lime or seid I
distant 321 feet and © inches souih Zrom the noriheast
corner of said N, Toence cdue souta o the nlace of

‘beginning.

Also: "

Beginning at a noint 107 feet 3 inche
northeast corner oI <l X tne S5Z
7 3. 2. 13 E. Z. L. in; 3
thence west 0 rods, zaence norzh 114
thence east 30 rods to the =oint of T
.x 3SillinvTciey Creex cene 2, L8l Johan 21l Titons
.« unnamed Sorings sune 22, 1281 I Unnomed S=ring

(Said Two unnamed cprings arise sn the land deserited
immediavely nereaZter.)

Avmurienant o
That certain troct of land more zarticularly Zescrited
&8 Iollows, tO-Wit:

1

Zeginning at a point sn 87 standard corollel :zout!
28X2 links west “rcmtne ST COTIMET LI fec. T, Tt
7 8. A. 13 Z. Z, I, ond runnd thence vest ciins sfaid
gtindard narallel 1338 1: nénce south olin. Toga
tern ooundary 27 Lot 2, §2ci.cn ang rsnte, LI2Zn
1inks, taence easy nparallel To Jirst course z

thence north varallel :o second course 1022 by

0oint of veginning, ail 1z Lo3 2, Sec. I, T

.Lz 3- 3. e
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CRICLE (7te moint oI diversion
tae tank of Filey (reek
The diversisn noint oI
celow the <lversicn ool
Therc descritecd.,

h

ec wLronis o

as Toatvaerdy Zsluua c
in Snake Ziver Letreeu
County, in the above naned
Tract oi about Tiree acrcs
and :n stae mainland izmecic
in sald sectione

1

Tovau

Casdd S Snring AoTil 7, LTS8 FhrTin: il Ly
WaTZR USC3S 11.2 Soring ADTIL T, LI38  EpTinis L. I
ASSOCIATION 20 Snrings AwriL 7, 1E28 Tlmerzuz amall

sorin.go;

(Said Sorin: lo. -8 locoze
wortn side of tnhe Iy ol i
3. 2. 13 Z. 3. ey Spring
center oI =wne Tvi oI e
Se 1% Z. 2. L. 3Salc nuzs
ated acbous LOU yards nov

oY
gource oI the waATer supn
Users association.)
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ALSZRT .5 Soring Zec. LI, L2IL TTiunliTo. Tsrin
shglinz T.annmel

ALl = hlohd
orsa T
R. 1T Z T rrec’,
Taining appraXinis l; 5T T
center 37 the caonnel cTiv
TI2MLISES, 301nu“_J et L. !
s..e center caannel o7 =3 =
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- 2as3% I The I,

Taence runnir b
T.aence noTrTa
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Also that wortion of Lot o Zec. L, Tvem, T I. =L L T,

e .l. vlOore particulnrly Jescritio A3 Isilorvs:
"Zeinnin; 4Gt the S8SUTLTeST forner LI cois Lot I, Thenc
ranning neria n o the Secilsn line chsut V) oraacs to Cae
narth ban.: oI Jonn TLnTiin Zitca; Toence
east alonyg sald ditea bansg abous 20 o3ds z¢ thne eons
Zine o7 said Lot 2; tzence =ouTa Clont 301 Lize cnont
I3 Toas T Ihe FJUThEAsT ¢orner oI snad Lot L) Thence
vegt aiong the south ~ine oI saia Lot 2, chmut i3 rods

ke
<0 thae point of veginning.!

The entire above tract convaing 1

Se6 3illingsley Clreex 3ept. .0, 1384 Suczeye Siten

Sterting at the ML corner of Zec. ZI, T, T
5. R. 13 Z. 3. .. Tirsct corner oo g Sue east 04
Zeet to 3nd corner; taence due sousii 24 Tszet s tiind
COTner; taence cue €ast 238 To IIurtii Tarner; thence
cue Sauth €5 rode 13 Jeet I3 fifth corner; -hence due
west 1032 feet to sixth corner; tThence shou:r due ~srIh
20 rods to starting r£oint , sald tract conTaining ohout
I0 rcres of land excent 7/1iZtus of an acre Lyin: anssg
of the Zilatush Zitch locatec i the northeast TTer
2% t.ue Aabove descritec tTact; cocnd tie TTL of s T
of Zec. I3,Tvm. 7 3. R, 1 Z. Z. .; containing
octh Joriies avproximately 73 acres 57 land.
.7 3illini;sley Creex ignT. .0, I3«
1.4 311lin~slev Creei ASTLL 1L, 1288
.S ZEillingsley Creex Jiren 32, Lizs
thd Wp 2of Zec. i, Tvm. T I Z. LT L Lo,
ing toerefrmthe Igllowins Zescritea tract o7
Zepinning At Tne souv.eact ccrner oI the I
5 the W&, Zec. 14, Twn. T 3. ~. I Z. 3.0
weet along the south bauu‘*ry Therengl ZZ3 Ceex
in a northeesterl;y Zirect onr oThe ZiloaTus
2itech 271 Zeet; -hence ea Jaev xel
4Ty Line 37 zhe said D& T o
Tile east ovoundary Line ther o) easg
31 the said I VL, the i oF
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WILLA A

alco Tha% —orsion o tne NI 3T the
~rp. 7 8. 4. 13 Z. . L. .ezcTiec
Cinnin. at she sdusnTesI corner o4
5f gaild Sec. il, Tvp. 7 €. 2. T
~srth 5n the vest pouncary line of
of said Sec. 1., 23 feex; zience o
ection in a sural;at Line 30 tie §
gaid S=& of tle T saiu Sec.

“he south boundary -
Sectizn 11 to tne nlt
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Also & nortion in TaE BoUTResST corner oI The

+he T+ of Sec. 14, Twp. 7 Se E.OLS Z. Z0 L

ng f:ilows: Zeglnning at Tae fIuUTiiast SoIne

i 0 the Wr oI E2c. L=, TV 3,050 L7 .

caence noTTh along ti@ enalt line Thereol s<Z

-..ence sousn 52 cegrees IZ' Test IIJ Jeet; o

25 degrees (0! west (28 Ieet; Tnence J.UTL 33

<51 Tesgy I35 Jeet; ITLGNCE SIUTL Ll CITO=S o o
255 feet to the noint oI lntersociion YiIa Tneg Souin
line oI the above descrihed forty; t.ence 2253t Llong
tne south line of said Jorty o540 Zeet more 9T less I35

the point of beginning.

12.% Svoring Teb. L, L3368 Teazhnerz 3
1 Spring Teb. I, 13388 Teni.erty 2
(“oormianz T
.5 Unnamed Sprin; Aprit 1, 1205 nnazec 3T
(Said unnamed sorin.’ arises sn the east Tound Ty lin
oF L3t 2 of tae promerty asTeinalter tescriled.;
Lots L, 2, 3 and &« anac tone Zyv oI Tne 3R T Zsc. 32,
Teo. 7 . 3 and =ne Z- 37 ZZ, Tvso.
7 8. = - ner . L zoze
narticularly de w
Zeginnin. At The 7oULnTeST Lo omte
SE 07 dec. 2C, Twne 7 S 2NCce I
nin; east 237 feet; taenc o soLns
distant 1370 Zeet :@n sec: 3T oTne <Th
of said secticzn; thence s nLize oI
Teginning, containing £.5

-
2 3il ol
«i Sor :

-
e 3mT =

, =
ex 30T I
.3 Spr <

sart
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~arsy acre sract of lond and Tue IS ot thme Y- 17 Zec
3 ana Soring; .. o QTLISeS $02UT v vnrds naTewn T
Spring No. G oon the 3T ol Tae 3Ty ¢l sa1d 3ec. S, Gil
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LEGELLEN,
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e meaitlicl
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A
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The UT& of the Ui oI Zec. i, and
of Sec. 2, bota in Twp. 7 3. 2. .2
from said section 2 a certain ~orti
to Jonn V. ‘launer on vovenper 28,
ia more particulsrly ceecT: pec ac T

Commencing 8T the
gEd of Sec. o,

ning south alanu

of tne 3E¢ of € Tioun, oW
said 208 Zeev, thence enst purullel 3

ary iine of said S:“ 3Z¢ of said lecet:i

manne aforesaild 838 feet, Tnence rnara - ~ence
uEBt along the norta bounwaIy “ine o7 & a7
said Jection, Townsnip ana Range o332 e -5ins

of ~bepginning.

.3 32illin.sley Creek June I3, 1Zgl Sohn 231l Zitcek

Beginning at ne 5S0uti orner 2 Lt D, 2zc. 2,
Tepe 7 Se 2. 13 Z. 2. ence wesI aling The gaulh
aounrary of said Loz cfains To the 2agsI TounnIy
of %tae Hagerman-3113s ° 7; Taence nortn olong snla
eagt boundary .33 chaln ~ence nzrih 33 de.'roes B7
minutes =ast C.71 COOInS ence nioTih 70 ce rees 77
minues east .24 C.a.n8; nge norti = 2z I3
riinues east L.ol Cooind;g nce s3uIn 2 zes 2
minutes easT —e-o COARLNE, ance SIuTn ses .0
minuzes eest .L.7 CnlIng; nce souli res 17
minutes east .5 CJoaitins, T3 T.Ue TouLL I
1 in sAaid zection; Shcnce eET dloin Lun

gary Z.886 caains, ©oTre or _e8E, I a8
~inning, veirnu: annrnximately .35 ocres
and 2; also, teginnin: &~ g ..oTiaedTm o
YIS 9f asald Sectiin a; toence ssuth ¢l
nouncary tahercol L07.3C feew; tuaence woUT
poundary of said [EZESEY; thence marTh 137
+he nortihwest corner 27 13 UZESTY, toen
t+he north bouncary there <3 e

O v
N I St

heiny; approximately .03
gaid rand beinj In Gooalng

TA

. N 5 2 P -~ ~ o - - -
.‘ﬁ' o1 e an 57 SeC. —ay -TDe ¢+ Te e al e L
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.5 3prin: July L, 1:ziZ Tnnoized Strini
(3aid Unnamed sorx:; i3 1ocoted -n ?he ST ol tne I
of Sec. 13, TTDT S. Re LT e S ociey

5Eh of the SEi of Sec. 27, TUD. T 3. A0 1= . ZI. L

Le4 Zillingsley Creex april I, Janas “iltica
~ax sg. T and 12 in 3ec. 11, Tr4m. T OZL AL LIOZL 0.
containinsg annroxicsetely 13 acres 1o £acii ILX nUmDET,

a tzstal o7 00 acres.

& 3iilingzsliey Cree
1 Ziliingsley Cree
2 Zillirn.;sley Cree
.8 Spring

(Satd Tnnamed spring

-ec. Zl, Tvo. 7S,
northa 2 feprees 2!
gald Iorty acre Il

0

~he 3¢ of zne 3Zy of
excentin.,, awnproxinate
Ze ing at sag 3oun
- T I Tae 3T§ =T
o nter I e =7
20 reeg IZZ' Tept L
Ta 21,22 fzeT 00
pig etveen Secillns
R 27 Teginnin
Albo tne Iz o7 the =
Z. ., Sucenting o s
antire len.;td o the

wnich s<triv ipg 28 I=
DoinT at the eagT on
aibove menticnec secs.
-t s
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ADITLL L,
ADTIL

PE-30 1%

criges
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ey I
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e
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LELSsT LlThnes I Le
Chiw ZeCye ey 0T -
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ea ZOG e
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Y om weC
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T Wil€ Tn o TLe TrRPET L. UL Tt oG
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The €It of thne IV . T 3. E.L3 0T
and that —mortizn o7 SUE 2T zZnLa ze
22, ®nown as Tax 0. I, and .- articulazTiy <
ag Zollcws, to-vit: Zegminmning at & TIiint on

line oI <¢he goushvest cucrser of 3gc. 23, ™

12 Z. Z. . 1220 feet norta of the souzlhe

gsaid 374 oI Sec. I35, thence runnin: ncrIa

Teat 488 feet, tuence Tirta 00 fagrees, e

To within 135 Teev oI ke Tirtn ountary o7

oI See. ZE, shence =3 deyrees 15 minutes e

and thence souti 1335 fzetr s tne nlace o7

oI gaid cectiosn, ownc

east aleny T.ae South Lound

eetv To tne center oI 5=

Tuence Iolloving tne ce el -7 zao .

19 degrees 4! west 170 5 MCE rIITa -~

l«!' west 125 feet,; tienc oT decmeeg It

feet; shence »orta &0 ce.ross LI' test Z20 C“ees <3 e
northwest corner oI =ald sutdivis.ion; tlience c-ouIh olor
t.ae west bounaary 1ine oI <aid cuodivision L2130 -eexz

to the tlace o7 beginnin.."

Also the SZg of the ' oI Zec. TE, Trm. 7 S, 3L 13 Lest
the north 25 ecresg tiereol now nelen inor o sne . C.
Barton, said exception beinz that wortisn of said tract
of land lying north of the -=ublic LilhTay.

1.2 3illingsley Creek 3ept. 1T, 134 Zuczere Tiscn

A certain tract 3% lond cocmmencing IC4.I Teet veet o7
tae southeast corner °I Zlock Uzl 1D anc continuin
aiong sald line west 1Z2.7 feetT 10 T.e SOULLTEST onT-
ner of =a Z2lzc«, thence nortnh ulon; coid Tlcoc.s line
268.2 fee yo the nortawvest corner oI @aid blocc; shence
east alons; said blocu line &£87 Zeet; =hence L= 2 southe
vesterly direction 287.7 Zeet s the zTsins o 2,inning
containiry 1.853 acres more oOr less, all in Zloclk o. 13,
9T =he Tovmsize of Hegerman, according o the zan ar
nlet on Tile 1n the office oI “vhe Z2ccrder o Joodin
County, Idaio;

Aloo Lots 1 to 7 incliusive and 17 to 12 inciuaive ofF .
3lcck =, Lovs 3, =+, 7, .3, L1, 13, 14, LIz, i3, .=

2lock o, Lovs %, 13, 1L, 132, 13, 1<, 12 and 13 :i=n

3lock 3 of “«;en:u JIivmsite, acccroing o the Lan

3T piat <aeresr sn file 1notone oIfice oI the ZFecorder
sf Gooding County, --.2.4C.

2 Spring 7eb. 1, LZE8 “eathersy Snrinc

2.4 Billinmreley “reex arecn ,
.+ Blllingsley lreei 32vT. LI,
e o ] o = - - - — - —- e - ..
The NEE of the T of 3ec. I7, Tvoe T30 R0 LI ZL .o
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(3aic¢ unnamed soring i3 located Sn The =28% torIiin IT
<hne tract of land L.uecliately nereincIiter lescrited and
zpout 75 yards :iTom L€ easv .lne tnereol.,
vL sf tne 3E4& of the WId of Sec. 11, Twp. 7 S. E. LI
Ze 24 e
.3 3illinisley Creex Zept. .0, & Zucrkeye Ci=ch
That certain porti 57 otne IIF oF Sme £TE 47 Zac. L4,
Tvp. 7 S. F. 1S E. :. ... cescritec o3 Jollovs:
Zewinning atv a point 70 Zeel east ancd I Jaex
5f <ne soutavest corner cI the soid Tunn
~orTs to & polnt on LLe@ S2UuTh TIu ne o7
sr2ecT or utlot 2, T iue ves woint
center JI the 3T03C taence uten
“irecTicn alon: The csater S oTae o Ton =
soint TAere BAlM CLICA INUETSECIS & rTunnl
=nd west 23 feet r.oorIh oand oorcllel viTti zouta
07 +he s0id south-east doundary S tae said s9
cuarter, thence cue east 0 tue n2int o berin
Also acreage tract or Tutlots numbered 3£ and
ing to the map or olat of Hagerman Tovnsite;
Aaleo Lots &, &, B y 3, Z, U -2, -2, .8 =3
Lots 1, Z, 3, %, Z, 3, 7, W0, 1L, 12, LI, L+
Slzes 48; Lots 4, 2, 2, 7, 3, &, L3, 1L, 12
31lock Z2; Lots 4, 3, %, 7,8, ¥% 1T, 11, 12 axn
Slocx 475 Lots L, 2, Z, =, 3, &, 7, 10, L1,
18 and 13 of 3lock Zi; Lovs 1, Z, 2, =, Z, 2, 7,
11l, 12, 13, 14, 12, 13 of Zloex <2 3T ke p
Yagerzan accoriing to the riat oI Hojerma
inthe o7fice of tne Fecorder oI Goocimyg O
.2 3nTing ALTIL L, 22Tl Tl:!Ternce

=TocsL 2o
A certain parcel scrited Ll LsTes ono
28 Zollowm: CZeZicl soutavest ccorner I the
T =T tne TR oo n., 7 3. S0 I.02 ,
and ~unning then 2et, Tlence norIia
“eet, tnence ed nence Soutn =30 et o
“ae tlsce ol Tey ining Z.%35 acres uzre or

less.

A certain narcel of _ond, escri!
nounas &8 Zcliowo:  zepinning at
noTTh o The soutnwest corner oI
27 3°¢. 14, Tvme 7 3. AL L3 ZL 2
Tost 13220 fees, cShence Lorun 20 C
120 feet, :tnence. Souti 30 Zeet o
<inning containing 10 acres.
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A cewtain worcel of land SIUUATE L tne 2
ralley, cooding County, 3T23¢€ oI Id4onz, on
icularly described as I lowny  ZegLnniinil

apout 740 feet mortii of tne Soutnvest <90

wz& of the LIy oI Sec. 5, :

snd runnin;; thence Iast 220 feet, then
250 feet, tience Tesl 1320 Zeet, tnhence
250 feet, containing 7.575 acres, more

(GRS

(@]

N
9
(]

[F GRS T

.5 Bil_ingsley Creex 31
1.2 3illingsley Creexk 31
£.,7 2illin;siey Creek Sl

(The diversion =OinT o s
ley (reex av Tae QlveTroid
-ne diversion -oint ol &
low tze diversion point oI

ct 3y (D

Lots 2, 3, 5 and she IUL of tne i7E anc e gL of

SE& of Sec. 2, Twp. 7 S. 3, L2 I, L. . also teginning
at tne northeast corner oI Lat 7 saicd secticn 2 and
running thence west & caains; <hence soush 20 czains;
tnence east & cnains; <hence north 10 czains <o cecin-
ning; also tne W oI the IIu of Sec. L1, Twp. 7 8. F..

13 Z. 3. e
Excenting from the above descriced lanc the Iollowing
described sracts:

2 at a worallel czcutl
z g8 Te"t . D, U

7 I T. 3. d cTomcard
o] 723 links, casTern

° : 57 saxd Zec. c ast murollel
< b czurse 7E8 C 2l ;The clSTe
erm ooundary -2 Lot & oI Ihg acove nent.onud Sec.

1640 links 5o the point oI 284INNINI, containing 2.0
acrTes al: ia Lot 2, Zec. I, TWT. S. F. LT Ze Za s
also cerinning at a peint i La€ Sirer gIancars orTol-
cel south 232 lLindgse vest S=om The norTnel €T corner

of Sec. 2, Tvp. 7 8. F. LI Z. 2.0, Thence Weal Llong
saicd standard parallel 1123 Iinks; Sience couta 2.Ing
--e restern counzary oI LoT £, SAme SecIion, tovmEaips
and range, -032 lings, ~nence east 2oTrLlol TooThE

“iret course 1138 linugs; thence o soralilel o oo
seccnd course 1032 lin«s, 30 Ol giInnIng Soin-
taining .2.05 acres all .o “a3 , I, A
2 Z. 5.

laid ~uvr anc
of langc,conta

o -
)
oy
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SAILS, 1.3 =illingsley CTeed LnTiloL, LEC0E Trono.s Ziten
ZZSSIZ

Lot 3 o7 Sec. 1%, To. 7 3. 2, 1% Z.

swo acres oI Lot £, Eec. L% end ztnhe

-ne Ly of the &% oI 3ec. 13, TTn. 7
3Al2S, 7 Zillin Tley Treed ADTLL Y, 13ZE5 “Lnoo Zitoa
JZE3IZ,
LD La- “l. 57 =he 3V excentin,; taerelrn the

ol e D

?2AZL
e
SANLD

RV W RS

Ha

SCEQOCLZR,

e

AEIRIZTT

Le SEZZP
CllPand

qemoy - e
3
3TA2C0,

ey
SUWERS »

2lso tne ZIiu An Lot
tne W8T TTWO aCTES TLETreol ail

13 Ze Ze s

~nereol;
rom L9t S
Tvp. 7 3. Ao

RETI

L

3% of tne Igx, Iy oI
—— ) o~ - -
3= of Sec. 13, TwD.

13, TuTe TS F. L3 Z. Tl

(Saic Yartin Cuyrran Tunnel is located &% the Zeid &
3il.ingsley Creex.)

The Shg 2 tae U - oI the Uhg, W-o9D the

o the 3T ail in Sec. IL, Two. 7 5. . L: Oz

L 3illinosley Creex ZepT. =0, 1384 Zucuaeye Ziting
outlcss 32, A83, (nd afd ol Zogerman

ing To tue Flog therssd on Jile inoulhe

corcer oI Jooain, Souniy, Idaaoc..

& L2n Lewis 3pring l2pt. o, L33%
2 3 4 oo Tqwey 3 e
e IPT L 05 LT oy s Wl
fndasd 2 - el : - - .
STE .7 she 3WE: and Iy 37 <he S0 57 Zsg. o
. v Sxle Ll -~ .
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Ge 22 T4 Za e less w17 Do o
~ne ~orita slide of the Iy LI oo
certoin tisce ona nescel oI lond
Zeginning oo
Sec. I, LIEC .
.OEWE ST esnid Z -
west <33 Ieet; e
within 12 Jeet 8 tne UorT. Toundarny oI ozond IT- o zmid
3ectizn ZZ; thence S8 Zegzrees LI zinutes anst oI Jsex,
taence south 1035 Jeet TS5 Tae nlace oI Teginnin-,
S Creex Loty
A Creeg ool
(Said “erry Ditcn Jiverta on Lue noTTL.lile o Zillin e
ley Creesl at a point imzediately telgowi~diversicon zownts
of said Zarlozgi Ditch.
of <he SW& of Sec. 11, Tvm. 7 3. %, 13 . Z. L.
TEIZFS00, 2.4 3Zillingsiey Creex Sept. 13 LI3%  Zacueve Cischg
Te Ze, ALD )
LASIL THECLP- Th: of the SWL and <he
3ZU Soutn A. II Z. Z. .
and the South Hall

rr— .

w20V btk

0]

-~
ol



UL, .3 Inring RO LE3C TLLTT S_S::e; '

T Tes as-urTenant <9

CATD -IL- ~ste 1 end 2 oI 3ec. G, Ttm. 7 S0 AL e .ozl

LIan TCP-

PEE .3 Spring ApTil 1, 1381 2 Unnowmed SoTiug®;
(Said Unnamed spring arises in the S&p 37 <he 3T of o

Sec. 13, Tvn. 7 S. He 1% Z. 3. )
appursenant
Lot 4 of SeC. 13, TWn.7

n
S

\ 1.61 Spring  Dec. .2, 1501 eas.Lercy Snrin
Eoariand Tunne

- -~ . - IS
Sia b v Se eme

Lots 3 and 4 of Sec. I1, Twp. 7 s,

.
B
Cem moer e vem
. LY SRS .
N 7 v zZeemyg

S DJL
a LLITCR :

.6 Spring april 1, 1388

.1 €oring Tec. .3, 801 Tevszerby S»

7he Sprinyg alonz said Spring (rees iz sizucted on the
land of Fred Vader described as she Wy oI Ihe Iy ol T2
TI¢ of the N7 and the -ast 12.75 acres H7 tze Tk of the
YEZs of the Mg oI Sec. 21, Tvo. 7 3. 2014 I. 2. I
mhe Tect thirty scres of the ITH oI tle IZg and she Iost
len ocres of the Tk of the g ciSec. II, Tvo. 7 S.
Re L% Eo 3. Lo
TAZZR, .2 Spring “egc. .3, LECL Teatierny Snrin I
TREAS J. {(4pazinnd Tunnel)
AUD HATIZ .5 Spring Joly 3, 813 Teascerdy Sorings;
VADER .1 Spring April L, 1388 Soring along
Spring Creex,

(3aid spring along Soring Jreex L8 tnez some a8s described
above.) .

Tl of the NT& and the Iy oI the Iy ol tie W o tae
: X Z R
TEZa of Sec. 31, Twpe 7 3¢ Se s e 236 e



€
%y

ALDUNT OF WATEE

I7 3ZcCip FEET

NalE AND SOURCE DIVEZRZIZU moIum
VADER, .9 Spring Aoril 1, 1386 Snring alone
FRED Saring Creex;

(Said Sorins along Spring Creek is the came as des-
cribed above.)

Wy of the EY of the NEL of the it and the Zast 12.75
acreg of the W& of the NE& of the HWs of Sec. 31, Twn.
7 S. R. 14 E. 3. L.

. TADZR, 1.2 Spring April 1, 1888 Soring along
HARVEY Spring Creek
We, 0D
MABZL (Saeid Spring along Spring Creex is the same as des—
VADZR cribed above.)

YEd of the NE& of the NES of Sec. 23, Twp. 7 S. R. 13

. B8. L. and the Vest 30 acres of Lot 1 of Sec. 31, 7w,

7 Se¢ Re 14 Eo B. U, .
VADER, .3 Spring April 1, 1888 Soring elons
VERULON Soring Creex;

WEACH,
WILLIAM,
AND JANE
WEACH

WHARTOY,
Jc A.p
JR., AND
ALFHA
WHARTON

(Said Spring along Spring Creex is the same as des—
cribed above.) .

i
2 P
H
!

™he West 7.25 acres of the T4 of the YEb of the 7k of
3ed. 31, and the Zast 2.75 acres o Lot 1, all in
Seo. 31, Twp. 7 3. R, 1& Z. 2. M.

.2 Billingsley Creek Sept. 10, 1884 Zuckeye Ditcn:
Lots 1 to 8, both inclusive, in Block > and Lots 1 and
2 in Block 5, Hegerman Townsite, according to the Plat
<hereof on file in the ofifice oI the Recorder or Gooding
County, Idaho. ;

1 Riley Creek day 1, 1383 unt Zitch;
1 Riley Creex Oct. 1, 1908 Zipe Ditch

(Said Hunt Ditch and said Pipe Tltch are the ditches
referred %o in paragrapn? ol these

Lots 1 and 2 of Sec. I3, Twp. 7 Ss R. L3 Z. 3. L., ex-
cepting all that pordion o Lot 1 Lyins south oI the
following descrited Zine, to-wit: 3Seld _ine ccmmences
at & point in the Zact line o sail Lot L, L0CO Z:zes
gouth of northeast corner thereol &nd runs ilna siraizht
line to a poin%t on the Test boundary oI said Lot L, ZECC
“eet north oI *ke north tanx ol Snase fiver.



That fir othe irrigatin of taeir lond Qerein
and Tor —eotor, L.aestic and olnET ATTIOCES TLETO
_Anna C. Sickel ond Faul 8. A. Ziciel aAnc tleir o

terect dliverted ond occpronriated

0l =ne wuters of R.iey <reek the

inofter ret sut which said water

after described to-wit:
nriority of January

“get of a

Z second 13, 13eg,
sre.sa 37 Toich is 1030 Zeet souta 0 aegrees we
~eet coarner of the Tk of the SE& of Sec. I, TTT
-8
% 3% a -riority of Januery 1C, LZ28%S,
2:Q Zeet soutn .l cegrees w¥esI IID..
f she 3T¢ of Sec. &, TWD. 3 5. . 18

1.7 recond feet of 2
37 waich is RZ0 feet south 8 dexrees east

cormer of the E: of the SEL of Sec. 5, T¥p. 8 8
1. g = = —y 3 - 1 s -0y -
1 .econd foot of a —riority of June 1Z, 1810, Ik
7 rpich is 710 feet south Irom the northvest co
the ¢Ii ¢of Sec. 3, Twp.3 S. R. 14 Z. 3. e -
T ceesnd feet of a =riority of June 12, LZ10, =
3¢ w.aich is 380 Zeet south Sl cegTrees " €8T TIon
5f <he UTh of the "It of Zec. I, TWp. I 5. A. L=
3aid land vein: situated in Gooding County,

arl

rc narticul y deascribed os

nThat certein real nromerty
nt (8), in Tovmsnip zimht (3

, Syise lleridian, in Gooding

rived ag Ifollovs, TU-wWitT:
The Southwest cuarter o the Southwest guarter
Tive (5), excepting thereirom Ine zortizn toer
£:11lovs:  3eginning at tlhe souiaverst COorner ol
<hence north on the west line of faid lecticn
net morth of the nrecipice of e upmer Riz
QJanyon; taence sout.aeesterly Dorsiisling to
- cdistance of 100 feet to a pointy .J0 ‘eet ea
sectisn of =ne south line ol zail 3ectiin W

of tne unper Tim rock oI Indke Aiver canyon;
~he nouth .ine of said Section < 0 Tae poinv

1180 excepting therefrem o 8vrs of land Lying
corner of tae southwest GUATTET oI TLe BOULLwest

sriority of January 18, 1289, =zhe

reinelter ~es ~ul
ntg 27 —ater nere-

ling nereine

o]

-3 .-

CLveIrsion

Srom the nariovest

e Re L& Z. Z.

e nsint ol diversica
rner oI the TZ¢ of

e woint oI Aiversioa
<hne noTThLTest corner
Stave o7 Iiono, =nd
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. (l»ose-From szuvion 172 pilus 24 to evEIion 173 -lus GO, water has
n0 reosuler course out Z1livA under racds)

© Tience south 23 dewrees o' weet Z49.c JUCT To 33ation L7 nlusg CO.
Thence souti 0 cdegrees 24! west L3 feet o gtotian L7 nlus c=Z.

. Taence esouth 55 degrees 247 vest 130 feet 1o svziiun 177 -lug ZS.

i T.ence south t4 degrees Z«! vest LI35 feet o Stovicn .73 tlus ©0.

; Thence south 33 degrees 24t went 105 feet To station 179 nlus S5,

{ Thence souin 23 dey srees 23! west 139.2 feet o stanion 131 -lus 64.3.

~ valch egtaticn is on the oank oI the SneXke Hiver and o woint Srom

. wiailch tae secticn corner of seczioms Z, S, 7 and 3, 7. 3 Soush

j ~an.e 1 Z, Z, I, tesrs south €0 degrees 48' east 1143.3 feet; cor-

nrising 2.62 acres,
. ke Southeast quarter oI the lloTILWF3t Juwrter (3THITTE), Lots
n (7) end line (9), the orth Half oI ke Sscusthecst Juarter
t), @nd -“he Soushwest juarter o the Isrileas: wuarter
), 9F Section Six (3), excentins vhersZreom the —ortion
shereot iescAi“ed a8 ‘ullek: Z2ginning 2t the norilieast corner
=2 otae SURITRy Sec. S, Tvm. 3 5. R. lé Z. 3. L., Tunnin: sthence
© 870 7eet west, tlence southeasterly to a noint on the east line
- oI the said SWRYEL, 370 fe-t south of sie noint of becinaing,
 tuence norzi 870 rfeet to tie point of beyinaing, containing
1 3.688 acres,

-

-l
.

5
tion described aa follows: ALl thet zorticn of said Lot 1 lying
gouth and vest of a iline described as -Dllon3: Zezinnins as a
molnt on the north 1ine of saii Section £, waich is 100 Toet
east o the i ersection of said north line vwita the unper Rim
20ck of Snake Fiver Canyon; thence southeasterly 71ra¢;eling

the sald 3Zim Fock ~at a distance of 100 Zeet-~to a poiat 100 Teet
north of the intersection of the east line of Lot 1 with the
unoer Rim Reock of Snake 2iver Canyone.

] Lot One (1) »f Section Tizht (3), excenting therefrom tze vor-
1
|
;

' The Tortiesst guarter of the lLorihiwest juarter(UIEiTL) of
« Section Zignt (8) exceoting therelrom that 9TILCL uescribed
tts f2llcews: All thatv nortisn 32 % ;! i L7ing soutn

and west of & Line cescribed as a polnt

on the west Line of said sucdivisiun which is 100 feet north
oI tnhe intercsection oY said Line with snhe upper Iim Adcio of
; Snexe fiver Canyon; thence soutneasterly zarsllelin: said 21
; Aock at a cilstance of 100 st 17 & £oint _n tnhe south Line of
- Bald subdivision wnich is 100 feet east >3 the intercection
of said south Line with the upper Rim Fock of Sna<e Ziver Canyon.

o



HIGE & FRITCHMAN COMPANY, a corporation, .atervenor.

Tha t since the commencement of thls suls <he delendant
and intervenor, illgh & sritchman Company, a corporation, suc-
ceeded to all the right, title and interest of the defendants
Curran Sheep Company, a corporation; MNartin Curran and chris-
tine A. Curran, husband and wife, and lary curran, a widow,
in and to the following land, diteh rights and water rights
situate in the Hagerman Valley, in Gooding County, State
of Idaho, to=-wit:

The Southeest guarter (SE%) of the orsheast -uarter
(NE#;; <he _ast Zalf (&) of the Southesst .ucrter
(sEL) 'of Section Thirty-one (31); the louthwest
Quarter (SWi) or the Morthwest quarter (e <he
Test Half (12) of the Southwes?t Quarter (S 45 of
Section Thirty-two (32), all in Townsnip seven (7)
South, :lange Fourteen {14) East, Z. ., end Zots
™hree (3) and Four(4) of Section Five {3), Towmship
Eight (8) South, Range Fourteen (14) Zast, 2. l.,
together with all water rights, ditches and ditch
rights of way appurtenant shereto.

That sald High & Fritchman Company, & corporat on, is
the owner of and in the possession of all o7 seid lands,
ditoh rights and water rights sgvove described.

v
E N

That for the purpose of —~aclaiming and irrigating the
lands above described now owned by this deTencent and inter-
venor, *“he predecessors {n interest in the itle of saild
lands did, on October 9, 1884, oy means o7 a tunnel, psipe
and ditch comnstructed to and upon the lends now owned by
this defendant and intervenor, Gevelop and divert 2rom the
waters, seeDps, SpPTrings and rivulets in tie rim rock above
the head waters of Zillingsley Creek, said tunnel teing
cormonly known as the Curren -unnel, or Curran 3cringzg,
situate on the SWh Iy, Section z2, Township 7 Morth,

Range 14 E. B. M. Gooding County, ~dano, 2.2 second Teet



of water and by means of said pipe line and ditch conducted
the same upon and over the sald lands nereinbefore described,
for the irrigation thereof, and beginning with Cctober 9,
1884, have used said water for the irrigation and cultivation
of the lands hereinbefore described and for domestic pur-
poses thereon. ™hat on april 1, 1908, the predecessors in
{ntereat of this defendant and intervenor did further de=-
velop and divert from said tunnel, by means of said pipe
line and ditch, into and upon the lands above described
and now owned by thails defendant and intervenorT, “he further
amount of 4.8 second Tfeet of water for the irrisation and
cultivation thereof, and during each and every Year since
April 1, 1908, this defendant and intervenor and i+ts predec-
sssors in interest have SO diverted and used said waters in
the irrigation and eultivetion of the lands nereinbefore de-
scribed. -

That the salid two water rightas, amounting in all %o 8.0
second feet of water, and the whole thereof, 1s necessary
for the proper irrigation and cultivation of said lands and
+he raising of cTrops thereon and saild water rights have be=
come appurtenant to said lands so owned by this deferdant
and intervenoTe.

That said lands hereinbelore described, owned Yy this
defendant and intervenor are now in a high state of vultiva-
tion by the use oT said water rTights and nave been leveled

and prepared for irrigation and cultivation ard are hishly

{mproved and have growing thereon valuable crop3.



=16 3T ISRIGATION AMD ZITNTNG SOL2A T

T

mhat Sie chacaholdera of tuae def21dant 2nd €T25s 2amtlain-
ans, Tig Tend Irrisation ~nd ining Comwany, -
t-e owmars of approximately 1340 acres of Land situased in
uggzerman valley, Gooding County, Idaho, in Sections 15, 16, 21,
22, 23, 26, 27, 35 and 36 in 7ownship 7 South, Range 13 East,
3. . ond being situate in the following 40 acre tracts in the

aoove nazed sections, township and range, to-wil:

In Section 15t SZ4 S7h and S7F SW

- - 1 ~res —— — St '
Tn Sec=ion 213 TIL MEE, YEE ME4, E9 (Do TSy SW =
PN P ]

bl B4 kg Wy

In Section 22t W+ NE4, NE# !E4, SEd TR, 3V IEE,
amt, =+ Sod, yWh NWh, IE4 NWE, B WP, SV N, S0P SW# and

.

S'.'.'-": .

In Section 23t 3wk wwi, SE4 xwd, and 57 SB3.

In Section 26t W4 =4, E% XEL, 32+ %24, oWk =4, W
smd, 2+ ST+, SE+ 4, and 34 SER.

Tn section 271 W4 NE}, XE+ N34, B 1EL, 3 IEE, T

534, =t SEd, sE4 ss4, SsSB4, NEd w, sud e, W S

TE

-

.

-

=4+ sk, 374 Sk, and S=3 ST
Tn Section 3I5: lE4 1E4.
In Section 361 W4 ¥ and SWt Nid.

II.

That for the purpose af reclaiming and irrigating the
avove described lands now owned by the stockholders of the de=-
fendang 3ig Rend Irrigation and fining Coxpany, a corvoration,
ona . E. Purdy and V. H. ¢lifford, and otners, then zeing the

owners aof said above descrived land, did, on ITecemper 17, 1903,



make application to the State oX Idano to appropriate 20 second

-

feet of water fTrom winat is known as the large Thompson, or

Tucker, sprinm, being situate in the SE} SE4, Sec. 36, Twp. 7 S,
Renge 13 2, B. X. in Gooding County, Idabo, said water to ve di-
verted by means of a tunnel, flume and a ditch to be constructed
from said spring and to run in a northwesterly direction approx-
imately six miles in length carrying the water to said above describ
ed land to be so irrigated. That on said 17th day of December,
1903, at the hour or 9 o'clock A. . said application was approved
vy Wayne Darlinzton, State Engineer of the State of Idaho, as
Permit #388, said application for permit deing number #580 and
said permit was duly issgued on said date, said application and
verait being filed in the office of the state engineer oI the
state of Idaho, at 9 A. l. Decemper 17, 1803, and recorded in 3ook
2 of Permits at page 338. That said appilcation and permit were
thereafter duly recorded in the office of the County Recorder of
Lincoln County, Idaho, in 3oock 1 of Vater Rights at zage 261, at
10 o'clock A. 2. of the 29th day of January, 1929.

That said Z. H. Purdy and W. H. Clifford and others ZImmediat-
ely thereafter developed said water rignt by driving a tunnel at
the said sprinz and diverting the said 20 second feet of water by
means of said tunnel, flume and ditch constructed to and upon
the lands hereinbefore described to ve irrigated thereby and dur-

ng the irrigation season of 1904 and during each and every irri-

[

sation season thereafter said full amount of water ras teen soO
diverted, carried, and used in the irrigation of said ands and
the raisinz of crops thereon.

That thereafter, to-wit: On or about the 23th day of Jan-
uary, 1304, the said E. H. 2urdy, 7. H. 2lifford, and others, tae
users of said water represented by said permit Jo. 338, avplica~-

tion No. 580, duly formed and organized, under and in accordance



with the laws of the State oI Ilaho, tne cefendant, tae szaid
Bigz Send Irrigation and ining Company, ~nd Uy =eans oI convey-
ances sransferred t2 said corporation.iheir sald water
obtained by said filing, appropriation znd use nereinverfcre al-
leged to the full amount of said 20 second feet. 7Thai said
corporation was formed for the purpose oI, and as a convenience
to tne said owners of said water rizat in controlling, operat-
ing and distributing the said waters 80 appropriated ta the
users thereof, each of said users taxinz stock in said corpo-
Tation representing his proportion of the water used by him
from said water right upon his land. 7That ever since the c¢rzan-
ization of said corporation as above zentioned and nereinberore
get forth the said 3ig Bend Irrization and Zining Company @ms
veen, and now is, the owner and in control o sald water righi
for the use and benefit of its said stockhiolders who are the
owners cf the lands irrigated by said waters.

That since the spring of 1511 said 20 second Ieet ol
water have been delivered from said spring, Ehrougn the nead
works and flume of the vplaintiif, Jew International lortzage
3ank, a corporation, into the ditch of the delendant and cross
complainant, 3ig 3end Irrigation and llining Company.

rrT
IIl.

That ia the sprinz of 1906 and zrior o tias Seginning of
the irrigation season in szid year, the defendant and cross
complainant, 3ig 3end Irrigation and llininz Company, a corzo-
ration, for the purpose of increasing the water supply IZor the
irrization of %the lands of its stockholders, changed and enlarced
its said diteh built by it, as nereinbefore described, Jor tue
purposé of appropriating the water Irom the large svuring uere-

inbefore referred %o s0 as to appropriate and take tie entire

flow of a smailer spring known as the amaller Taompson, oT

3



Tuclker, snring vein; situate in the 3W4 334, 3ec. 36, Two.

7 3outh, Range 13 Zzst, =. . in Goodingz county, Zizho, and
estinated to flow 15 second feet. That JoT <the purpose orf
diverting fnto its said ditch, and appropriating and .uing

the water of said small svring, it constructed a dam below 3aid
8pring and thereby diverted and turned into its said ditcn the
entire flow of said smaller spring. That beginninz with April
1, 1906, and during each and every year since that date the
s2id defendant and cross complainant has so apnpropriated, di-
verted, and used the entire flow of said smaller Tuommson, or
Tucker, spring into its said ditch and carried ihe saze Sy =eans
of said ditch to and upon the lands oI i%s said stockholders
and said entire flow of said sprins nas been used continuously
beginning April 1, 1906, each and every vear, in the Irrigation
and raising of crops upon the lands of <he said s%tockholders
and for the domestic use of said stockholders.

That by reason of said appropriation and use of said water
of said smaller Thompson or Tucker spring the. said defendant
and crosa complainant hasg become the ovmer and entitled %o :he
use of said water of said spring for the use of said stockholde
ers {or the irrigation of their said lands and For domesczic
use,

Ve

That by =eans of the notice, {iling, and location, and by
appropriation and use, as hereinberfore set out and describved,
and mense conveyances, this defendant and cross complainant has
Decome the owner and entitled to the use of 20 second Jeet of
water from the larger of 3aid Thompson, sr Tuclier, 3Prinis, as
hereinﬁéfore desoribed, for the use and benerit of its said
8tookholders for the irrigation of their said lands and Zor dom-

estic puryposes.



.
That ©y the uge of sald waters of_said wWo springs so
located, appropriated, and used, as nereinberfore allejed,
the stockholders of the said defendant and cross complainant,
3ig Send Irrigation and liining Company, uave »nut their said
lands in cultivation and for many years last wast nave Teen,
and now are, raising large and profitavle crops thereon and
that their lands are well izmproved and in a hish sstate of
cultivation. That all of said water is necessary Jor tae
irrization and cultivation of said lznd of the stoczholcders
of tne defendant and cross complainant, 3ig Zend Irrization
and 7ining Company, and for tae growingd proiitable crops

thereon and for domestic purposes.

feee



That Zor <the irrization of 178 jands nerewnsirver des-
cribed and for domestic and other uses, the derencant, Idaho
Fower Company, a corporation, and i%ts predecessors in iater-
est diverted and appropriated on the dates nereinaiter set
out of the waters of Riley Creex *he respective amounts or
water hereinafter set out, which ater is appurtenant to the
land hereinarter described, to-wit:

Zight second feet, with a priority of October 1, .908,
diverted out or “ucker or Thompson Springs through the Zipe
Ditch, whose point of diversion has been heretorore in these
findings described.

Three second feet, with a priority of a il 1, 1s01,
diverted out of Rilevy Creek by means of the Hunt Ditch,
whose point of diversion has been heretofore in these find-
ings described.

in addition to the above descrived water rights 2or irri-
gation purposes and uses, the said jdaho Power Company and
{ts predecessors nave diverted out of the waters of Eiley
Creek at Thompson OT Tuckar Springs through caid Pipe -itech
one-nalf second Joot of water IZOT domestic uses znd purpoeses
and the watering of stock during the non-irrigaticn seeson,
with a priority date of April 1, 1901, and an additiornel
one-hal: second Zoot of the vwaters o7 uiley Creek 2t Thomp=
son or Tucker 3prings througn said Hunt Di%cn Zor domestic
uses and purposas and the watering of stock during the Don-
{rricavicn seeason, with a priority date of .ay 1, 191E.

Said water rights of the ~daho Tower Ccmpany out gf:‘d catd
alley b‘eeifwé§°§25§?vg;t2§°§?§e§S€}%”ouv of R2iley Creex.amd
ty separate and difcerent diversion sorks and coaveved shroush

iy i d I by --ose now-used i1
separate I umes, cipe lines and ditches ZTom

-~
-

all ©

.

v ~ - - la “:.‘
ne diversion of said water ~izhts or amy ©- “hen,

Sy



- e,

sald water rightas may be diverted from other than the exist=
ing diversion works and throusgh other than the existing
ditchesa, but such diversion to be at the expense of said
Idaho Power Companye.

The land to whioch said water rights are made appur-
tenant is described as follows, to-wit:

Lot Four (4) in Section One (1} of Township Zizht
(8) South, Range Thirteen (13) East, 3. lL

Lot One (1) of Section Two (2}, Towmship Zight (8)
South, Range Thirteen (13) Zast, B. il

T™he Southwest Quarter (SW4) of the Southeas:t wuar=-
ter (SE2) of Section Thirty-five (35), Tovmship
Seven {7} South, Range Thirteen (13) Zasz, Z. L.

Lot Cne (1) of Section ‘hirty-five (35), Township
Seven (7) South, Range Thirteen (13) Zast, 3. l.

Lots One Hundred Twenty-four (124) and One Hundred
Twenty-five (125) of the Buckeye Subdivision.

Lot Five (5) of Section One (1), Township Eizht (8)
South, Range Thirteen (13} Zast, 3. I

Lots Two (2), Three (3) and Four (4) oZ Section Two
(2), and the South Half (S%) of the Northawest duar=
ter (NW%) and the South Half (S%) of the ortheast
Quarter (NEZ) of Section iwo (2), Township Zight
(8) South, Range Thirteen (13) Zast, Z. l.

Lots One (1), Two (2), Three (3), and the Soutd
Half (S&) of the iortheast Suarter (NEZ)} of 3ec-
tion Three (3), Township EZight (8) Soutk, Range
Thirteen (13} Zast, 3. M.

Lot S1x (6) of Section Thirty-four (34), Tovmsnip

Seven (7) South, 3ange Thirteen {13) Zast, Z. .l

Also that certain island situatve in the Snake Alver
vnown as Dolman Island, being South of Sections
Thirty-four (34) and Thirty-five (35), Townsnip
Seven (7) South, Iange Thirteen (13) Zast, =. Ve

The water rights of the defendant and counterclaimant,

Idaho Power Commny, appropristed, diverted or used Zor the

generation of electricity end slectrical energy and forT

domestic and irrigation purposes {necidental *hereto and

connected with the operation of nydro=-electric zenerating



plants as described in subdivisions (v), ic} and (&) o?
Parazrapn I of the Idaho Power Company's Ifurther and cepar-
ate counterclaim Tiled in this cause, 2nd the underzrcund
flow and sources supplying said water rights, ere neither
concerned in nor affected by this action.

That for the irrigation of the land of <tihe counter-
claimant, lary Curran, hereinafter described, and Ifor
domestic and other purposes therecn, the sald llary Curran
and ner predecessors in interest did, on the 10th day or
September, 1884, divert end appropriate 15 second Zeet of
water from Billinssley Creek, on and for use cf the South
Half of the Northeast Quarter (SZNE%}, the Southeast Quarter
(SE2) and the Southeast Quarter of the Horthwest Guarter
(SEXNWL), all of Section Twenty-three (23) Towaship 7
South, Range 13 S.B.l. and the Vest Half of the Southwest
Quarter (W& SW4) of Seotion Twenty-four (2%4) Township 7
South, Range 13 E.B.M. by means of what 1ls known as the
Curran ditch. That the diversion point of caid ditch
s at a point which 1s 1594 feet Zouth, and 656 Teet Zast
of the quarter corner between Sections Thirty (30) cnd Thirty-
one (31), Township 7 South, lange 14 EZ.2... teing in tkhe
Southeast Quarter of the Northeast Quarter (SZ3NEz) of
Section Thirty-one (31) Township 7 South, Zange 13 Z.Z..L.

That for %the irrigation of the herelnartsr described
~and of the counterclaiment Amanda J. Gooding, her cTedecessors

in interest did, on September 1§ 1884, divert end epprcpriate

H

o7 the waters of Eillingsley Creek, 3 second:Teet of wate
~ar use for domestic and other purposes, on the South Za by

Y

of *he Southwest Quarter (S4SiT4) and the South Ealf c¢Ir tie
Southeast gcuarter (S4SZ:) of Section I7, Towmshin 7 Sousk,
jange 13 F.B..M. diverting the sames by meens of the above

described Buckeye ditch.



CONCLUSIONS OF T AV,

WWHEREFORE, The Court concludes as a matter of
law, that each of the partles to this action,excepting
those parties defendant who have made derault by
failure to plead, is entitled to the use of and the
right to use the waters of Riley Creek, Billingsley
Creek, and the Spring seeps and trickles described
in the Findings of Fact heretofore made, with priority
and amount, source, supply, points of diversion and
rights of rediversion as in said Findings of Tact set
out, for irrigation, domestic, and other purposes,
and appurtenant to and for use upon and in connection
with the lands described in said rindings, and that
the water rights of the defendant and -counterclaimant,
Idaho Power Company for the generation of electiricity
and electrical energy as described in said Zindings of
Faat, are not concerned in or affected by tials action;
and that decree should be entered herein acccrding to
these Findings of Fact and Conclusions of Law.

Dated in open Court this 22nd day of larch, 1932.

Ezi W{

District Judge.
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- (- - L, .
éﬁmm No. 42-1409 (2) a 1/88 o

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576 N
IN RE THE GENERAL ADJUDICATION ident. Number A~ 3b-Cco 1ZA(pactal,
OF RIGHTS TO THE USE OF WATER FROM Date Received
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number
TR e\ A s It
NOTICE OF CLAIM /Lo syl
TO A <3 gy 51930 7
WATER RIGHT Department of Water Resourcss
ACQUIRED UNDER STATE LAW
Please type or print clearly
1. Name of Claimant (s) (dalhe Dept Fish ‘Er (22 v~ Phone (Z€®) 334-37Fcd
MailingAddress F-O- 25  Lo0 S5 Walnet Beie 1D Zp 23F07
2. Date of Priority (Only one (1) perclaim) Seot . | (889

3. Source of water supply (a) _Len Lews s Spv‘nhc:‘s
which is tributary to (b)  __ . ley Coeel

4. a. Location of existing point of diversion is: Township 85 Range | YE  Section _lo___

B.M., County of Gotong

SE  1/40f S 1/a0f NE_ 1/a, Gowt. Lot, <

M

Additional points of diversion if any: &\ e SEVYa SE Y4  Tss Ri4E SG Nw% Nw 4 s
7
TZS Ri4E S36
b. If instream flow, beginning point of claimed instream flow is:

Township Range Section . 1/4of ____1/4of 1/4,
Govt. Lot __ B.M., County of

ending point is: Township Range Section . 1/4of ______1/40of
_1/4 Gowvt.Llot __ B.M., Countyof

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of eachwell. B3, (s fevd Dibcn hasdeceves and

C.C—'Yﬁr.ve,’t:_ Y:’.‘{:lqntmc \N‘d,H

—

WYY wrrorara



6. Water is claimed for the following puw . .s€s:

{both dates are inclusive) (cts) (acre feet)
For ivv 193 e purposesfrom 3/1S  to 11/15  amount __ 3 or
For purposes from to amount or
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) 3 (cfs) and/or (b) {acre feet)
8. Total consumptive use claimed is (F6. | acre feet per annum.

9. Non-irrigation uses; describe fully (eq. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc.)

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.

TWP | RNG |SEC NE 1/4 NW 1/4 SW 1/4 SE1/4 Totals

NE1/6| NW1/4 [SW1/4 [SE1/4 |NET/4 [NW1/4 |SW1/4|SE1/4|NE1/4[NW1/4 BW1/6 iSEV& NE1/4 [NW1/4 |SW1/4 |SET/4

e EE | 9.2
1. O
7s | 13e |36/ 06 | I=|E50.5]is4al3ls
7s | 148 |31 | i L2
g2 | 13e] | !<a.8 l | ] ©.%
| | | | |
R R e e
I N N R R R R NN N N I R N N N
Total number of acres irrigated S&.F
11. In which county (ies) are lands listed above as place of use located? G ccc\,u—w,}
12. Do you own the property listed above as place of use? Yes ‘/ No :
If your answer is No, describe in Remarks below the authority you have to claim this water right.
13. Describe any other water rights used at the same place and for the same purposes as described above.
36-2c56 _ind 36-2159 or None ()

14, Remarks:

g -
WICROFILMED
JAN 20 1593

Last Name ldentNo. 36- Ccci? Copies: White -State, Yellow-Claimant




Map of Project: show clearly the point or diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile
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15. Basis of Claim (check one) Ber.an...i Use Posted Notice License Permit
Decree
If applicable provide IDWR Water Right Number
COU[‘[LLS D\i*_\’lc," ! v b~ D Case Number Eq,,\;.x ‘L\g ¥ hoOZ_ Decree Date &Y IZ3 I \932.

Plaintiff vs Defendant Neo> Intevnabional Mortmage Banl vs ldabe Bocer (o,

16. Signature (s)
(a.) By signing below, |/We acknowledge that I/We have received, read, and understand the form entitled
*How you will receive notice in the Snake River Basin Adjudication.” (b.) |/We do do not
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.

Signature of Claimant (s) Date
Date
For Organizations: | do solemnly swear or affirm that | am A"SSI :ﬂ'md' bi rfdﬂe—-
of :2AHO DEPT. CF FISH & GAME ' thatn Tehave signed the foregoing

Organization .
document in the space below as __Ae/ hon Directoe of &MMG
JTitle Crganizatibn
and that the statements contained in the foregoing docyment are true and corregt.
Signature of Authorized Agent /M zoAd

Title and Organization 5DA%~T"3 DEFT. CF FiSH & GAME Date H( ?J‘?O

State of Idahgaf— )
) SS.

Countyof (1 A4 )
Subscribed and sworn (or affirmed) before me this Q—W day of 7 l WMJ 19 C‘?O

SEAL Notary Public 4
Gt
Residing at - j)(m . m

My Commission Expires [ O (&{ ! (94!

Please Print Name

17. Notice of Appearance:

Notice is hereby given that |, will be acting as attorney at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature

Address

Date

VICROFILy e,
JAN 2 0 199

Last Name ldent. Number Copies White-State, Yellow-Claimant




10
11
12
13
14
15
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22

Lry
Charrered

Hepworth,
Lezamiz &
Hobnhorst

E-CEIVED -

MAY 3 1 1986
Do
Claimant: Edna M. Rea
Attorney Name and Address: HEPWORTH, LEZAMIZ & HOHNHUKS 1,
CHARTERED
133 Shoshone St. North
P.O. Box 389

Twin Falls, ID 83303-0389
Telephone: (208)734-7510

IN ' THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* k %k k k k k k k *k

In Re SRBA Subcase No. 36-00003A

)

)

) MOTION FOR SUMMARY JUDGMENT
Case No. 39576 )
)

* ok ok ok ok ok ok ok ok ok

Comes now claimant through her attorney of record, Patrick D. Brown of the
law firm of Hepworth, Lezamiz & Hohnhorst, Chartered, and pursuant to I.R.C.P. 56 moves
the Court to grant summary judgment in whole or in part for each element enumerated in
I.C. §42-1411(2), according to the description in the attachment to the affidavit in support
of summary judgment.

The grounds for this motion are that there are no genuine issues of material
fact and judgment may be entered as a matter of law.

In support of this motion, claimant submits the New International Mortgage

decree which confirms the establishment of the right and defines the elements except annual

MOTION FOR SUMMARY JUDGMENT - 1




10
11
12
13
14
15
16
17
18
19
20
21
22

23

Chartered

Hepworth,
Lezamiz &
Hobnhorst

volume of consumptive use; the affidavits submitted in support of this motion, including the
affidavit of the claimant, which establishes that the claimant’s predecessors in interest
established a water right and had it confirmed by decree and that there has been no
abandonment or forfeiture since that time; the affidavits concerning crop production in the
Hagerman Valley and the affidavit of Charles E. Brockway, Ph.D. regarding annual volume
of consumptive use; and the affidavit of Patrick D. Brown and attachments.

The claimant requests oral argument on this motion. Also, because this is a
one party case, that party being the claimant who is objecting to IDWR’s recommendation,
the claimant requests the opportunity to provide further written briefing concerning legal
issues or application of the law to the facts of the subcase in order to thoroughly address any
concerns or questions the court may have in that regard.

This motion is further supported by the brief submitted contemporaneously
with this motion.

Dated this 31th day of May, 1996.

HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED

=

N
Patrick D.Brown
Attorneys for Claimant

a

MOTION FOR SUMMARY JUDGMENT - 2




FzCEIVED e

MAY 3 1 1986
Department of Watgmumes
1 || Claimants: Edna M. Rea
2 || Attorney Name and Address: HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED
3 133 Shoshone St. North
P.O. Box 389
4 Twin Falls, ID 83303-0389
Telephone: (208)734-7510
5
6
7
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
8
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
9
k %k ok ok ok ok ok K Kk ok
10

In Re SRBA Subcase No. 36-00003A

11

12 || Case No. 39576

)

)

) AFFIDAVIT IN SUPPORT OF

) MOTION FOR SUMMARY JUDGMENT
) -

13
k ok ok ok ok ok ok ok ok Xk
14
15 Edna M. Rea, being first duly sworn upon oath, deposes and says:
16 1. |, Edna M. Rea, am a claimant of a previously decreed water right,
17 which is the water right before the Court in this subcase. | make the foregoing and

18 following statements in this affidavit based on my personal knowledge and beliefs and | am
19 ||otherwise competent to testify regarding those statements.

20 2. | own real property described in the deed attached to this affidavit as
o1 || Exhibit "A" and incorporated by reference into this affidavit. Exhibit "A" is a duplicate of
oo || my deed, which is recorded in the official property records of the Gooding County

o3 ||Recorder’s Office, Gooding, Idaho. 1 also own the water right claimed in this subcase.

Chartered

Hopmarss, | |AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 1

Lezamiz &
) 55 N JUO S




10
11
12
13
14
15
16
17
18
19
20
21
22

23

Ly
Chartered

Hepworrh,
Lezamiz &

3. The real property described in Exhibit "A" includes decreed,
appurtenant water rights. The water right involved in this subcase is appurtenant to that real
property. | acquired that water right as successor in interest in the real property to New
International Mortgage Bank, to whom the right was decreed in the case of New
International Mortgage Bank v. Idaho Power Company, et al, Equity No. 1602, in the
District Court of the United States, for the District of Idaho, Southern Division.

4. | request this Court take judicial notice of the contents of the final
decree entered in that case, dated March 22, 1932, and decreed by the Honorable Charles
Cavanah, Federal District Court Judge. A certified copy of that decree is in the files of this
Court.

5. Attached to this affidavit as Exhibit "B" and incorporated into it is a
duplicate of the portion of the New International Mortgage Bank decree which shows the
water right | acquired through New International Mortgage Bank.

6. My water right has been used and exercised on the real property
identified in Exhibit "A" and which is also identified in Exhibit "B". The purposes for which
that right has been used and is being used are set forth in the attached Exhibit "C," along
with the periods and places of use and other elements of my right. Exhibit "C," which is
incorporated into this affidavit, shows how my decreed right has been beneficially used and
how it should be decreed.

7. | have never intended to abandon my right or any part of it. | do not
believe that any of my predecessors in interest to the right intended to, or did abandon the

water right or any part of it. Since | have owned the water right, there has not been a

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2




1 || continuous five-year period of nonuse. | understand and believe that there has never been

2 || a continuous five-year period of nonuse of the right.

3 Dated May l‘_'L 1996.

4

5 Edna M. Rea

6

7 Subscribed and Sworn to before me this _4 day of May, 199

8 - il

Nothr bl Idako
Resill Q Tl RIS MH’{%D

My Commission Expires: 10 200

10

11

12
13
14
15
16
17
18
19
20
21
22

23

Chartered

Hepworth,
Lezamiz &

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3




M ARRANTY DEED_SHORT RN . This <.da i ¢ b County ta facilitates~cording .

Ehiﬁ Jnhz‘nturp Made this '\j/“ﬂ day of December,

in the vear of our Lord, one thousand nine hundred and.... . fQTEY ... ... between
_Mey Gardner, e widow,

.......................................... County ofGOOding , State of—.

the part..¥........ of the first part, and... .
J. Bell & Bdns il. Bel;, nusband & wife

of ... B8 german ..., County of.......*9°2108 . .
the part. 1838 _.cf the second part.

of | mmme= ONE DOLLaR aND OTH.’:.R VALUABLE CONSID ERATIONS

lawful money of the United States of America, t0u oo eceeeim S in hand paid by the said
part. 183, of the second part, the receipt whereof is hereby acknowledged, ha.¥€.. granted,
bargained and sold, and by these presents da.. ... . grant, bargain, sell, convey and confirm unte
the said part..18S . of the second part, and t0e.. b 0IT . heirs and assigns for

ever, all the following described real estate situate in Gooding County, State of ldaho, to-wit:

Southwest quartﬂ“ 0% the Northeast quarter (SWy NE%:), Sec. 27, Twp. 7
S., R. 13 E. B, ¥., with 1.6 sec. ft. of the waters of Billingsley
creek with priority of 3eptember 10, 1884, as awarded tao saiq ;agd

in the decree avpearing in book 6, page 31, of the records of jJudg-
ments of sald Gooding county.

(Party of the first part has been a widow since April 103, 1940).

(Seid SWi NEZ iz sometimes known as and is the same as Cutlots 1,
2, 20 and 21 cf the 3uckeys Ranch, according to the official plat

A

of said ranch cf ra2cord in said Gooding county).

TOGETHER With all and singular the tenements, hereditaments and appurtenances thereun-
to belonging or in anywise apoertaining, the reversion and reversions, remainder and re-
mainders, rents, issues and prcfits thereof, and all estate, rights, title and interest in and to the

said property, as well in law as in equity, of said part.Y.......... of the first part:

TO HAVE AND TO HOLD., All and singular :he above mentioned and described premises,

together with the appurtenances, unto the pa:t....j.‘i'..si..of the second part, and to ..their
heirs and ‘assigns forever. And the said part..§. ....... cf the first part, and...B8T ___ heirs, the
said prrguac& in_the quxct and pcaccable possession of the said part. 188 of the second part.

of the fu'st part, and




T N S R T REE T ¢ il AT T

STATE OF IDAHO,

County of .. GooCing .ccoooones.
On thxs'S/"‘/{\ ..... day of......becember  inthe year 19..40 before me.

......... tl}eunderslgned' a......botary publie i and for said county.

personally appeared MayGaruner,amdow,

known to me to be the person.... whose name....... 18 . .subscribed to the within instrument,
and acknowledged to me that....She ¥ executed the same.

IN WITNESS WHEREOQF. | have hereunto set my hand and affixed my official seal, the dayv

and year in this certificate first above written.

My commission expires [f//S- N

Gooding, Ideho

residing at ...

i
|
!
t
|
'
1
'
|
|
)
{
{

- LT T o Tt LT L T
: 2o XS - : Lo :

: c B PR 3 P2 i -
H g o e ] : B -] ;

o £ & : s ~ LY - T

- ) 5 & N VB ‘A |

- f = & S R ) 33 a i

: ] o . : - H :

: =R~ P * - BN : /-

: - v RIS i

e | £ % <> 5 ¥d

N B iy “ & - h L 4 .
: =1 . @ : : H i
B I o < g =} Zs 'go‘ I

s =0 [ w H

OU R E P : ;

ol 888 U lad D :

: R . N ! ‘ i -

lez| 23 by - 5 e ~

5| £ 20T L o i

-] b o &= PN Tu > : - !
o Q = A - g 3 ; & i
- LU 2] : -1 : Q h

© — P 9 e o 8 = Q
0 2 8 o o .2 @ o —

g




517-A—DECREER OF SETTLEMENT OF FINAL ACCOUNT AND FINAL DISTRIBUTION. Printed and for sale by Syms-York C. Bolse

IN THE PROBATE-COURT

OF GOODING COUNTY, STATE OF IDAHO
IN THE MATTER OF THE ESTATE OF ) AHEKDED

DECREE OF SETTLEMENT OF FINAL

HARLAND J. BELL, ACCOUNT AND FINAL DISTRIBUTION

- Deceased.
Edna M Bell the Executrix
of the estate of lellnd Jo Bﬁllp , deceased,
having on the 7th gay of August , 1987 | rendered and presented for

settlement and filed in this Court h €T final account and report of her administration of
said estate, which account was for a final settlement, and having with said account filed a petition for the
final distribution of the estate;

And the said account and petition this day coming on regularly to be heard, and proof having been made
to the Satisfaction of the Court that notice of the day appointed for the settlement of said account and hearing
of said petition had been duly given as required by law and the order of this Court, and no exception or objec-

tion in writing to said account or petition having been filed or made; the said executrix

appearing by
James, Hobdey & Shew her  iomey © .

And it appearing to the Court after having fully examined the said account and the vouchers filed herein
and heard the testimony in support thereof, that said account is in all respects true and correct;

that the residue of money in the hands of the axscutrix at the time of filing
said account was aona ;
that tbe sum of $3851.55 has been expended by

said exseutrix
e as necessary charges,
debts, claims and expenses of administration, the vouchers whereof have been presented and filed; and that
said account is in all respects true and correct and entitled to be settled, allowed and approved, and the Court
having duly considered all the matters aforesaid;

IT 1S ORDERED AND DECREED, That the said final account be and the same hereby is in all respects |

as the same was rendered and presented for settlement, approved, allowed and settled;

s

And it furtber appearing that since the réndition of said final account there has been received by said
- emegutrix

o :

g ST eEe IR e .

and that there has been disbursed by eaid emscutrix

BOGS
the sum of
the vouchers wfs together with a statement of said receipts and disbursements, is now reported and filed,
the said statement, receipts and disbursements are settled, allowed and approved, and it further appearing

No. Filed 19 o e i , Clerk.

Recorded in Book , Page

i
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i it

that the estimated expense of closing the estate will amount to none

residue of none ;and it appeari.ng
that all claims and debts against the said decedent, and all State, County and Municipal taxes legally levied

, leaving a ¢
!
;
:
on the personal property of said estate, and all transfer and estate taxes that have attached to or accrued |

against the said estate, o
and all debts, expenses and charges of administration have been fullv paid and discharged, and that said
estate is ready for distribution and in conditions to be closed; i

And it further appearing to the Court that the said  Harlamd J. Bell

died testate, in the County of Gooding , Stateof  Idaho !

on the €th day of Pebruary ,A.D. 1967 , leaving surviving

Bdne M. Ball, widow,
Verl C. Bell, son; and
Buth Carrol Yswikes, daughter i

That the said above named indiviudals are

‘ entitled to all the residue of said estate
i 4n the menner ead proportions as hereinafter set forth. ‘;

|

fo Edna M. Bell: An umdivided one-half interest in the hereinafteri
described property, being a confirmation of her community property

m::mm.mzammmuu.mmmmv- |
f the remaining undivided one-half ||

;
;
:
5
?E

T AT TN Y
To Verl C. Bell and Ruth 1 Hewkes; upsa the death of the said
Edna M. Bell all of the commmity property intarest of the decedent,

lhrhnd J. Bell, then and thare existing, share and share alike;

IT 1S ‘FURTHER CRDERED, ADJRIDGED AND BECREED, that the residus of %

i said estate of Harland J. Bell, deceased, hereinafter particularly |

i mudmmmmmuuummw
2

From S e TR e e D0

L as-follows, to wit: T

- = TASKRER e i
il



~SCHEDULE &

All livestock, farm machinery amd crops together with any and all
proceeds and receipts from the sale thereof;

Truchs and motor vehicles;

Cheeking account, Farmers Rational Bank;
Certificates of Ida-Egg, Ida~Gem and Grange Supply;
Road Rumner Trailer House;

Household furniturs;

[ o — o i« = e o s e ——————

Lots 1, 2, 20 and 21, Section 27, Buckeye Ranch according to the
plat thereof on £Ble with the coumty recordar of Gooding Coumty,
Towaship 7 S.R. 13 E.B.M., Gooding County, Idaho

- and any other property not now known or discovered,
which may belong to the said estate or to which the said estate may have any interest, be and the same is

hereby distributed as follows, to-wit: to

Edna M. Be ’
Verl C. Bell

in the mewner and proportions as hereinsbove set forth.

This decres is emtsred for the purpose of eorreeting the legal
Wummm.‘ '

Done in open Court this day of w , 1967

Probate Judge.
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and 8 South, Range 13 I. B. !I. bears south 75° 50' west 4433 feet
distant;

Also 20 second feet of the waters flowing in Rillingsley Creexd,

with a date of priority of September 10, 1884, the same being diverted

by weans of a dam in, and a ditch leading froum, said Billingsley

Creek, the poin:c of diversion being in the SIi NBg, Sec. 11, Twp.
South, Range 13 E. B. ., from which the quarter sectlion corner

common to Sections 11 and 12, Twp. 7 3outh, Range 13 . I. 1.

bears south 47° 22' east 718 feet distant.

IT IS FURTHIR ORDIRID, ADJUCZGID, AID DICRZZID, That ithe amounts
of water heretofore set out, diverted from saild natural water supply
at the points of divsrsion neretofore mentioned and set out, are
necessary for the proper irrigation and cultivation of, and that the
same is appurtenant to the following, desoribed land of the plain-

tirf, viz:

5L of NTL; Il of SIl; Sk or Wi N of SV, Section
27; SIL of IL.; liny of Sig; Lots 4, 5, &, &snd 9, ell in
Section 23; Lous 1, 4, 5, and 8; 3Ly of & 11 in Sec.
%3: Lots ls 2, S, 4, 5, and 7; S} of il,; NEL; M3

Wiy, all in 3ec. 34; 3%y of Il and I ol By of Sec-
tioa 25, all in Township 7 South, Range 13 L. 3. 1. Ter-
race Dar, Big Toot Bar, Union Dar and Cousiocli Placer fin-
ing Claims according to plat of ifineral survey lo. 1,

Lot 37, filed in U. =. Land Office at :ailey, Idaho,
Hoveuber 20, 1884; Starr Huntu, Jack Rabbitt and Frac-
tional Terrace Bar Flacer :lining Claims according t©o

plat of minerul survey lioc. 801, Lot 38, Tiled in U. S.
fand Office &t ‘alley, Idaho, January o, 1880; ¢il in
Yownship 7 South. Rungse 13, Z. Be il All islanas in

Snale River Souch of sald Section 33, Township 7

South, Range 13 L. B. 1., excepting tractus 16, 27, 37,
124, and 125 of MMap of Buckeye Ranch recorded in Book

1 of Plats, page 44, in the office of the County Re-

corder of Lincoln County, Idaho.

vl
—G Y

NSRS
e
[o]
(Y

.

IT IS FURTHER ORDIRED, ADJULGELD, AND DICTEED, That said plain-
tiff may, and is hereby given the rightto, change its poini of diver-
sion of the waters diverted from Billingsley Creek at the point of
diversion herszinbefore described and set out to that certain point
of diversion on Riley Creek nefetorore designated and set out as the

Tucker or Tuompson Spring diversion, or elsewlhere on Rilsy Creelk;

Page 4.
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Department of Water Resources

Claimants: Adjudication Bureau Lynn J. Babington and Karen L. Babington
Attorney Name and Address: HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED
133 Shoshone St. North
P.O. Box 389

Twin Falls, ID 83303-0389
Telephone: (208)734-7510

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

* ok ok ok ok ok k k k ok

In Re SRBA Subcase No. 36-00003C

)

)

) MOTION FOR SUMMARY JUDGMENT
Case No. 39576 )
)

® K k ok k k k ¥k % Xk

Come now claimants through their attorney of record, Patrick D. Brown of the
law firm of Hepworth, Lezamiz & Hohnhorst, Chartered, and pursuant to 1.R.C.P. 56 move
the Court to grant summary judgment in whole or in part for each element enumerated in
I.C. §42-1411(2), according to the description in the attachment to the affidavit in support
of summary judgment. |

The grounds for this motion are that there are no genuine issues of material
fact and judgment may be entered as a matter of law.

In support of this motion, claimants submit the New International Mortgage

decree which confirms the establishment of the right and defines the elements except annual

MOTION FOR SUMMARY JUDGMENT - 1
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volume of consumptive use; the affidavits submitted in support of this motion, including the
affidavit of claimant, which establishes that the claimants’ predecessors in interest
established a water right and had it confirmed by decree and that there has been no
abandonment or forfeiture since that time; the affidavits concerning crop production in the
Hagerman Valley and the affidavit of Charles E. Brockway, Ph.D. regarding annual volume
of consumptive use; and the affidavit of Patrick D. Brown and attachments.

The claimants request oral argument on this motion. Also, because this is a
one party case, that party being the claimants who are objecting to IDWR’s
recommendation, the claimants request the opportunity to provide further written briefing
concerning legal issues or application of the law to the facts of the subcase in order to
thoroughly address any concerns or questions the court may have in that regard.

This motion is further supported by the brief submitted contemporaneously
with this motion.

Dated this 31th day of May, 1996.

HEPWORTH, LEZAMIZ & HOHNHORST,

RED

By

Patrick D. Brown
Attorneys for Claimants

MOTION FOR SUMMARY JUDGMENT - 2
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t of Water Resources

1 || Claimants: De"a“,i?j?\?dicaﬁanmeﬂ“ Lynn J. and Karen L. Babington
2 || Attorney Name and Address: HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED

3 133 Shoshone St. North

P.O. Box 389
4 Twin Falls, ID 83303-0389

Telephone: (208)734-7510
5
6
7

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
8
o STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
k ok ok ok ok k ok k ok k

10
i In Re SRBA ) Subcase No. 36-00003C

)

) AFFIDAVIT IN SUPPORT OF
12 11 Case No. 39576 ) MOTION FOR SUMMARY JUDGMENT
13 ) '

* ok % ok ok sk ok k ok k

14
15 Lynn J. Babington, being first duly sworn upon oath, deposes and says:
16 1. l, Lynn]. Babington, am a claimant of a previously decreed water right,
17 ||which is the water right before the Court in this subcase. | make the foregoing and

1g | |following statements in this affidavit based on my personal knowledge and beliefs and | am
19 | |otherwise competent to testify regarding those statements.

20 2. | own real property described in the deed attached to this affidavit as
21 | |Exhibit "A" and incorporated by reference into this affidavit. Exhibit "A" is a duplicate of
22 ||my deed, which is recorded in the official property records of the Gooding County

23 ||Recorder’s Office, Gooding, Idaho. [ also own the water right claimed in this subcase.

Charrered

Hepworsh, | |AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 1

Lezamiz ¢
Hobnhorst
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3. The real property described in Exhibit "A" includes decreed,
appurtenant water rights. The water right involved in this subcase is appurtenant to that real
property. | acquired that water right as successor in interest in the real property to New
International Mortgage Bank, to whom the right was decreed in the case of New
International Mortgage Bank v. Idaho Power Company, et al, Equity No. 1602, in the
District Court of the United States, for the District of Idaho, Southern Division.

4. | request this Court take judicial notice of the contents of the final
decree entered in that case, dated March 22, 1932, and decreed by the Honorable Charles
Cavanah, Federal District Court Judge. A certified copy of that decree is in the files of this
Court.

5. Attached to this affidavit as Exhibit "B" and incorporated into it is a
duplicate of the portion of the New International Mortgage Bank decree which shows the
water right | acquired through New International Mortgage Bank. '

6. My water right has been used and exercised on the real property
identified in Exhibit "A" and which is also identified in Exhibit "B". The purposes for which
that right has been used and is being used are set forth in the attached Exhibit "C," along
with the periods and places of use and other elements of my right. Exhibit "C," which is
incorporated into this affidavit, shows how my decreed right has been beneficially used and
how it should be decreed.

7. | have never intended to abandon my right or any part of it. | do not
believe that any of my predecessors in interest to the right intended to, or did abandon the

water right or any part of it. Since | have owned the water right, there has not been a

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2
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continuous five-year period of nonuse. | understand and believe that there has never been

a continuous five-year period of nonuse of the right.

Dated May _/_, 1996.

r Ida
[N

My Commission Expires:

;o,lwoz

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
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WARR]\NTY DBED

Dcgermant of Water Keszurce
For Value Received Coypmman Raripn (Fico

Michael J. Engles and Jinx Engles, husband and wife,
hereinafter referred to as Grantor, doe.s hereby grant, bargain, sell, and canvey unt
Lynn J. Babington and Kathy L. Babington, husband and wife,
hereinaft'grreferredtoascranteé, whose current address is
2849 South 850 East, Hagerman, ID 83332

the following described premises, to-wit;

Lot 19 of BUCKEYE RANCH SUBDIVISION, located in Section 27, Township

7 south, Range 13, East of the Boise Meridian, Gooding County, Idaho,

according to the plat thereof, recorded October 10, 1918 in the
Office of the County Recorder of said County.

TOGETHER with 15 shares of Buckeye Ditch water.

TO HAVE AND TO HdI.D the said"pr'éhises, with their appw.xrtémnces unto the “saic
Grantee, his heirs and assigns forever. And the said Grantor does hereby covenant

“toaxxiwiththesaiderantee ‘that "Grantor is the owner "in"fee simple ‘of :saic
premises; *l:ha‘t:sa.;i.dprvs:.m.:.s‘asar:efl:veefz:vcxnalleno.:ml:)ranc&iie:-ar.:':-zpw‘.:cr.n:".'ent:yea:c'c
taxes, levies, and assessments, and except U. S. Patent rase.rvatmns, restrictions,

easenem:s of record, and easements visible upon the prem.saﬁ, and that Gmntor w1l]

D
"%" el ;li “'1 s r”&ﬁti"’ T8 88

(IIJN'I‘!OFGoodi:g

: On'mlsz day of Jamuary, in the year 1991, before me, a Notary Public
in and for said State, personally appeared Michael J. Engles and Jinx Engles, knowr
oridentifledtcnetobethepersonswhosenanesammbscnbedtothemthu
Instrument, and acknowledged to me that they executed the same.

“uuuu.,,

““l E‘E-cq-. {'-'"’ . /{ O ‘/‘/;A/K

Ve R



and 8 South, Range 15 I. B. . bears south 75° 50' west <230 feet
distant;

Also Z0 second feet of the watiers floy}ng in Billingsley Cfeex,
with a date of priority of September 10, 1884, the same being diverted

by weans of a dem in, and a ditch leading frou, said Billinagsley

4

Creek, the poin¢ of diversion being in the SZZ NEg, Sec. 11, Twp.

-

South, Range 13 E. B. l., from which the quartver sectloca corner

™ e

common to Seciions 11 and 12, Twp. 7 3South, Range 13 I. 3. il
bears south 47° 22' east 718 feet distant.

IT IS FURTHIR ORDERLD, ADJUDGZD, AND DICRZIZD, That the aamounts
of water heretofore set out, diverted from said natural weier supply
&t the points of divsrsion heretofore mentioned and sei ouv, are
necessary for the proper irrigation and cultivation of, and that the
same 1s appurtenant to the following, described land of the plain-

tiff, viz:
SWr of NI.; Inv. of SIi; by ; N of
27; SI. of I); Lig of Sug; Lots 4, 5, &, and 9, ell in
Section 23; Lous 1, 4, S5, and 8; 5L of Sig, 211 in Gec.
33; Lots 1, 2, &, 4, 5, and 7; SLg of I, EL; Wi of
I, all in Sec. 34; 5% of I, and V) of 5W; of 3ec-
tion 23, all in Township 7 South, Range 13 L. 3. 1. Ter-
race Bar, Big Toot Bar, Union Ber and Cowmssocit Placer ifin=-
ing Claims according to plat of ifineral survey Lo. 1,
Lot 37, filed in U. S. Land Office at Hailey, Idaho,
loveaber 20, 1884; Starr Hunt, Jack FRabbitt and Frac-
tional Terrace Bar Placer .lining Claims according %0
plat of mineral survey lio. 301, Lot 38, filed in U. S.
Land Office at lailey, Idaho, January I, 1890; &ll in
Townsnip 7 South, Runge 13, I. B. ii. 411 islanus in
Snake River Souch of said Gection 33, Township 7
South, Range 13 . B. ., excepting tracts 16, £7, 37,
124, and 125 of lap of Buckeye Ranch recorded in Book
1 of Plats, paze 44, in the office of the County Re~-
corder of Lincoln County, Idaho.

-

sk of : Ni of S7), Section

B

IT IS TURTHEEIR ORDIRED, ADJULGLD, AND DICREED, That said plain-
tiff may, and is hereby given the rightto,change its point of diver-
sion of the waters diverted from Billingsley Creek at the point of
diversion herzinbefore described and set out to that certain point

of diversion on Riley Creek hefetofore designated and set out as the

Tucker or Tuompson Spring diversion, or elsewhere on Riley Creek;

Page 4.
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MAY 3 1 1996
fmant of Water Resources
Claimant: m&’gdicaﬁl):gmeﬂu Edith L. Vernon
Attorney Name and Address: HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED
133 Shoshone St. North
P.O. Box 389

Twin Falls, ID 83303-0389
Telephone: (208)734-7510

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*® k k k k %k ¥k k kx *%

In Re SRBA Subcase No. 36-00003E

)

)

) MOTION FOR SUMMARY JUDGMENT
Case No. 39576 )
)

* Kk k k Kk Kk % *k ¥k X

Comes now claimant through her attorney of record, Patrick D. Brown of the
law firm of Hepworth, Lezamiz & Hohnhorst, Chartered, and pursuant to I.R.C.P. 56 moves
the Court to grant summary judgment in whole or in part for each element enumerated in
I.C. §42-1411(2), according to the description in the attachment to the affidavit in support
of summary judgment.

The grounds for this motion are that there are no genuine issues of material
fact and judgment may be entered as a matter of law.

In support of this motion, claimant submits the New International Morteage

decree which confirms the establishment of the right and defines the elements except annual

MOTION FOR SUMMARY JUDGMENT - 1
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volume of consumptive use; the affidavits submitted in support of this motion, including the
affidavit of the claimant, which establishes that the claimant’s predecessors in interest
established a water right and had it confirmed by decree and that there has been no
abandonment or forfeiture since that time; the affidavits concerning crop production in the
Hagerman Valley and the affidavit of Charles E. Brockway, Ph.D. regarding annual volume
of consumptive use; and the affidavit of Patrick D. Brown and attachments.

The claimant requests oral argument on this motion. Also, because this is a
one party case, that party being the claimant who is objecting to IDWR’s recommendation,
the claimant requests the opportunity to provide further written briefing concerning legal
issues or application of the law to the facts of the subcase in order to thoroughly address any
concerns or questions the court may have in that regard.

This motion is further supported by the brief submitted contemporaneously
with this motion.

Dated this 31th day of May, 1996.

HEPWORTH, LEZAMIZ & HOHNHORST,

e

Patrick D. Brown
Attorneys for Claimant

MOTION FOR SUMMARY JUDGMENT - 2
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REC:1yEp - COPY

MAY 3 1 1905
Depa&!g.em‘cl Water Resourseg
Claimants: Edith L. Vernon
Attorney Name and Address: HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED
133 Shoshone St. North
P.O. Box 389

Twin Falls, ID 83303-0389
Telephone: (208)734-7510

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

® Kk K ok Kk Kk kK ok Kk k

In Re SRBA Subcase No. 36-00003E

Case No. 39576 MOTION FOR SUMMARY JUDGMENT

)
)
) AFFIDAVIT IN SUPPORT OF
)
)

* k k k Xk k ¥ *k ¥ *x

Edith L. Vernon, being first duly sworn upon oath, deposes and says:

1. I, Edith L. Vernon, am a claimant of a previously decreed water right,
which is the water right before the Court in this subcase. | make the foregoing and
following statements in this affidavit based on my personal knowledge and beliefs and | am
otherwise competent to testify regarding those statements.

2. | own real property described in the deed attached to this affidavit as
Exhibit "A" and incorporated by reference into this affidavit. Exhibit "A" is a duplicate of
my deed, which is recorded in the official property records of the Gooding County

Recorder’s Office, Gooding, Idaho. | also own the water right claimed in this subcase.

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 1
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3. The real property described in Exhibit "A" includes decreed,
appurtenant water rights. The water right involved in this subcase is appurtenant to that real
property. | acquifed that water right as successor in interest in the real property to New
International Mortgage Bank, to whom the right was decreed in the case of New
International Mortgage Bank v. Idaho Power Company, et al, Equity No. 1602, in the
District Court of the United States, for the District of Idaho, Southern Division.

4. | request this Court take judicial notice of the contents of the final
decree entered in that case, dated March 22, 1932, and decreed by the Honorable Charles
Cavanah, Federal District Court Judge. A certified copy of that decree is in the files of this
Court.

5. Attached to this affidavit as Exhibit "B" and incorporated into it is a
duplicate of the portion of the New International Mortgage Bank decree which shows the
water right | acquired through New International Mortgage Bank. -‘

6. My water right has been used and exercised on the real property
identified in Exhibit "A" and which is also identified in Exhibit "B". The purposes for which
that right has been used and is being used are set forth in the attached Exhibit "C," along
with the periods and places of use and other elements of my right. Exhibit "C," which is
incorporated into this affidavit, shows how my decreed right has been beneficially used and
how it should be decreed.

7. | have never intended to abandon my right or any part of it. | do not
believe that any of my predecessors in interest to the right intended to, or did abandon the

water right or any part of it. Since | have owned the water right, there has not been a
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continuous five-year period of nonuse. | understand and believe that there has never been
a continuous five-year period of nonuse of the right.
Dated May 7 , 1996.

Edith L. Vernon

Subscribed and Sworn to before me this :’Zﬂ_ day of May, 1996.

\NOW O MMM

i
Re;\ l%é@?:{ 'S_?Elll'ja%(,&  (AHO

2
d ]
mission oxpires: _ )0 !'1 00|

My C
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T8 PHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AMD POR THE COUNTY OF GOODING
Bo. 19326
Ie the Katter of the Estate of )
DECREE DETERMINING SURVIVING
Cecil Alvin Vernon, ) SPOUSE AS SOLE BENEFICIARY

Deceased. )

?he verified petition of Béith Lois Vernon coming on regularly
to be heard by the court, the court makes the following findings:

Batice of the time and place of hearing has been given as
reguired by the order of the court.

Bo objections to the petition have been filed and no persons
sppeared in opposition to the petition.

Cecil Alvin Vernon died April 19, 1984, while domiciled in
Bagermea, Gooding County, Idaho. The decedent executed & will
ea the 20th day of December, 1974. The will was validly executed
and is the last will of the decedent. The origimal will .s filed
with the ocvurt.

i,
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the 26th ay of Jeme, 1937, ulaum Califoraia, end
Wmuwmmwm'smu.

Edith Lois Vernos is tl‘ uhicnﬁeh:y of mmc'-
will.

The decedent at the time of hie deatis owned or had am intex-
est in certain propesty hereimafter describod, all of which prop-
erty was the community property ef deceased and Edith Lois Vermon.

The petitioner is the serviving spouse of the decedent.

IT 18 THEREPORE DECRERD: )

Cecil Alvin Vernca and wa lois Vernon were married on the
26th day of Jume, 1937, and were hushband and wife until April is,
1984, the dste of decedent's death. )

Bdith Lois Vermon is the sole bemeficiary of the decedent’s
will and is aatitled to distribeuties of the following property:

M‘ S-‘uu“ 23. 13' mt

of the Boise Reridianm, eo:“:qm Iéabo.

Together with the temements, Mu-au. and appur-
tenances thereuvato um 6z in snywise appertaining,

whdiugau\nmud ditch rights eppurtemant thereto,

and imcluding 25 shares of etock im the Big Bead Irrigatioa

& Rining Company.

1972 Chevrolet Statioa wagom, ideatification Ho. IN4ESRIC-163,495

1978 Dodge Motorhome truck, idemtification Ho. F33838V703991
C16350682

Checking and savings accoumts, Idaho State Bank, Hagerman, Idaho
Kisocellanecus household feurmitere, fixtures and appliances

Any any other property of the decedemt not now known or dis-

R



Edith Lois Vernon shall assume and be liable for any indebt-
edness that might be a claim against the estate of decedent.
cedent’s Dated this 3Ird day of July, 1984,

-n inteT-
.ch prop-
.8 vVernon.

‘nt.

‘a on the By

pril 19,

‘sdent‘s

perty:

Lan

ing,
reton,
‘igation
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