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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA Subcase Nos. 36-042608, 36-
000484, 36-00049, 36-02168, 36-
00039D

Case No. 39576 ,
CRANNEY BROS.” RESPONSE
TO MOTION FOR
PROTECTIVE ORDER,
REQUEST FOR ORDER
COMPELLING DISCOVERY,
AND REQUEST FOR
EXPEDITED HEARING

DESCRIPTIVE SUMMARY
This is Cranney Bros.’ ("Cranney”) Response to Motion for Protective Order,
Request for Order Compelling Discovery, and Request for Expedited Hearing.
RESPONSE TO MOTION FOR PROTECTIVE ORDER
Cranney Bros., through its attorneys Givens Pursley & Huntley, hereby
responds to the Motion for Protective Order filed by Dan H. and Irma R. McFaddan,
Fred and Susan Walmeley, Robert Brailsford, Hagerman Water Users Association,

Walten E. Mildren, Harry R. Gisler and Ya-Ta-Hay Investments, Inc. ("Claimants”)
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in the above-captioned subcases, and asks the Court to compel the Claimants to
timely respond to the Cranney’s interrogatories and requests for production.

Cranney Bros. has been permitted by the Special Master to file late responses
to objections in five subcases in Basin 36 which involve rights to spring water in the
Hagerman Valley. These subcases are in many respects representative of over 160
other Hagerman claims, in that the bagis for the Claimants’ objections to the
Director’s Report, and the affrmative defenses they have asserted, egsentially are
identical. However, the factual basis for the Claimants’ objections are in many
respects unique to each of them. The Claimants have sought permissive review of the
Special Master’s determination to allow Cramney’s and others’ late responses in their
subcages. See McFaddan et al’s Reply to Special Master's Findings and
Recommendation of Denial of Claimant’s Consclidated Motion for Permissive Review
of Master's Orders. The Claimants now seek to postpone ongoing discovery in these
subcases pending the outcome of Claimants’ request for permissive review.

The Special Master has scheduled a large nummber of subcases involving
Hagerman Valley claims for trial beginning in June, 1996. These subcases are cnes
where only the Claimant is a party (the "Unresponded-to Claims"). At a February
99, 1996 status conference involving the parties, the Department and the Special
Master, the Special Master indicated that he expected the cases in which Cranney
has been admitted as a party to proceed on an equally expedited basis. Cranney also
understood that the Special Master expected the parties to prepare for hearing on
these subcases by cooperating to complete discovery as expeditiously as possible, and
in working together to settle these subcases if possible. Cranney has taken the
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Court's directive to heart, and is preparing for trial on these subcases at the Court’s
earliest convenience, while working simultaneously on the possibility for settlement.
Even prior to the February 29, 1996 status conference, Cranney had served
Wesley Nash, the successor to Claimant Brailsford (86-04260B), with Cranney’s First
Set of Interrogatories and Request for Production of Documents. Subsequently,
Cranney has served Claimants Walmsley and McFadden with similar discovery
requests which seek the factual basis for the Claimants objections to the Director’s
recommendations, and for their long list of uniform affirmative defenses.

Many of the interrogatories posed to Nash by Cranney simply are restatements
of the questions which Nash was required to answer through Initial Disclosure
Statements at the time of the mandatory settlement conferences. The balance of the
questions posed by Cranney to Nash speak for themselves—they go directly to the
issues raised by Nash’s pleadings and issues that Cranney expects to be prominent
at trial. Although Cranney provided its Initial Disclosure Statement to Nash at the
January 10, 1996 settlement conference, N ash did not reciprocate, and still has not
done so despite Cranney’s subsequent requests. See attachments A and B hereto.
As of March 14, 1996, Nash’s responses to Cranney’s Interrogatories were overdue.
The other Claimants’ responses to Cranney’s discovery requests directed to Walmsley
and McFaddan will be due on March 26th and March 29th respectively.

The Claimants’ Motion for Protective Order must be considered in its full
context. These subcases originally were set for meaningful settlement conferences,
and much of the information Cranney now seeks through formal discovery would
have been obtained in that process. Cranney incurred substantial expense in
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preparing for the two conferences that were scheduled, in preparing Confidential
Settlement Statements and its Initial Disclosures, and in attending the one
conference that was not vacated. Cranney was not provided with Brailsford’s Initial
Disclosure, nor subsequently, with any other Claimants’ Initial Disclosures.

Thes mandatory settlement conferences were vacated expressly to allow the
numerous Hagerman subcases to be logically grouped {or more meaningful settiement
discussions. Those groupings necessarily inciuded subcases in which Cranney is
involved in. Yet, after the necessary Zelays for approzimately one month to allow the
Department to establish the:e groupings for settlement discussions, the Claimants
asserted that they were not interested in settlement. In other words, while Cranney,
the Departmer.., and others were in good faith focusing their attention on dezling
with issues they believed were on the table for settlement, the Claimants used that
time to prepare motions aimed at foreclosing settlement and the ability of the
responder.ts tc move forward to trial in any reasonable time period.

The Tlaimants motions to stay all proceedings or Hagerman subcases pending
the outcomes of sundry matters in the SRBA have become the nerm. Deferment, and
now apparently, cancellation of settlement discussions in favor or trial, negates any
benefits the Court might have intended for the parties from that process. And now,
the Claymants seek to delay discovery, and most likely trial, in those cases where
Crannev or other Respondents are involved, until long after the Unresponded-to
Claims may have been heard by the Court.

Cranney hopes that the Court will appreciate Cranney’s efforts to get to the
issues in these cases directly and quickly, the importance of these particular subcases
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moving forward, and the value of a full trial, on the merits, among parties on the
extremely important factual and legal issues that are uniformly raised by the
Hagerman claims. Delaying these subcases, and thereby potentially placing them at
the very end of the line in terms of the Court’s consideration of the important
common legal and factual issues, would be prejudicial to Cranney, to the Court and
to all cther parties in the SRBA.

The Claimants’ Motion for Protective Order was filed after discovery responses
were due. They have not asserted, and cannot assert that the Interrogatories and
Production Requests are objectionable under the LR.C.P.. The Interrogatories and
Requests for production are aimed directly at facts and issues raised by the
pleadings. The Interrogatories seek facts which are elemental to an evaluation of the
Claimant’s diversion requirements. The Claimant’s bas-is for its protective order
simply is that they now are seeking review of the Special Master's largely
discretionary decisions to allow Cranney and other respondents to participate as
parties in these subcases. Cranney submits that the likelihood that the Claimants
would ultimately prevail in overturning the Special Masters decision to allow late
responses must be weighed against the prejudice to ‘Cranney if discovery, and
ultimately a timels; trial, is delayed.

The Claimants’ Motion for Protective Order should be denied. Granting the
Motion would only delay progress in these subcases, and prejudice Cranney. The
Court should order the Claimants to immediately provide the overdus and pending
discovery respcnses, and order that the Claimants comply with the I.R.C.P. in
responding to any future discovery requests, including, but not limited to any request
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to permit entry upon the Claimants’ lands for the purpose of inspection, or notices of
deposition, ete..

If the Court determines to stay discovery pending its resolution of the
Claimant’s Reply to the Special Master’s Findings, Cranney respectfully requests that
the Court conclude its review and decision in that matter quickly.

Cranney Bros. requests an expedited hearing on this matter at the Court’s
March 27, 1996 status conference.

DATED this 20th day of March, 1996.

GIVENS PURSLEY & HUNTLEY, LLP

By 4//”/%%7%

MICHAEL C. CREAMER
Attorneys for Cranney Bros.
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CERTIFICATE OF SERVICE

I hereby certify that on the _Z2.¢/ Zb_day of March, 1996, I caused a true and
correct copy of the foregoing to be served upon:

Court Certificate of Mailing for Expedited Hearings (12/18/95)

O U.s. Mail %Fax (] Hand Delivery [] Federal Express

by the method noted above.
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LAW GPPICES

GIVENS PURSLEY & HUNTLEY, LLP L. E3wARD MiLLgR

PATRICK J, MILLER

Gany @, ALLEN

Josgpm W. Baimo A LMITES WADILTY PARPNERSNIE

CHRISTOPMER 1. SEEI0N JUOSON 8, MONTGCMERY
Micragi. C. CAEAMER 277 NG. 8YH STREET ¢ 5UITE 200 TERAY L. MYERS
Rov L. EAGUREN RAMONA 8, NEAL
JSFFREY 2. PIRTOAY P.Q. Bex 2720 » 30isE, IDAHO 8370 4TIVEN L. OLEEN
Jurie KLEIN FISCHER (20 88-1200 W. HuGcw O'RIORDAN
RAYMOND 0. GIVENS 208) 3 RABEZRT L. PrILLIAS
LW, SAaNT (I FACSIMILE (208) 388-1201! KENNETH L. PURSLEY
4. BAAT GATEN SAESRRY J. VigT
ROACRT §. HUNTLEY, JA, =~ CoNLEY WARD
KARL T. XLEZIN Jan‘—’-afy 10: 1996 STEveNn R. WEEKS
QAVID R, LomaTAamat Srerrame . WESTEAMBIER
Kimsgm,y DAWN MALONEY

KENNETH R. MCG uVRE JAMES A, MeCLune
CHMrIATORPMER M, MEYER JUBITH K, MOLCOMBE

QF CounsrL

MicHAS, C. CREAMER
Via Facsimile Dis2ct AL
1208) 388-1247
Patrick D. Brown, Esq.
Hepworth, Lezamiz and Hohnhorst .
P.O. Box 389
Twin Falls, ID 83303-03839

Matter: In Re SRBA; Case No. 39576

Subject: Initial Disclosure Form
Qur file: 4431-1 .
Dear Pat:

As yout know, at the Settlement Conference last week I did not receive a
copy of vour client’s Initial Disclosures. I have not yet received them and would
appreciate it if you would fax a copy to me immediately.

Sincerely,

Dot L o>

Michael C. Creamer

MCCime
ce: Brigette Bilyeu

ATTACHMENT A
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LAW OFFICES

Hepworth, Lezamiz
& Hobnhorst

SZOSIVED
‘ ~ p, - 7 lase %
- Established 1952 -
wchn C, T vl - T w e
Jonn T, Lazamiz Tanuary 23, 1996 A
Jann &. Hohnnorst :
Jattrey J, Hegwartn Thrn ST LoeUnuey

Panaicpe Parker’
Ellean A, MeDawit*
Patrick 0. Brown

Jeitray A. ‘Narr

$uzanna E. Mclnmiesn

Win. L Nungester Miczael Crearzer

of Counse! . 1 Tay
SOISE OFFICE Givers, Pursley & Huntley
1 Chades Heowemn® 277 N0, 6th Stceer, Ste 200
vann J. Jarss P. 0. Box 2720

“Mamoer CA Bar : e

e Baise, ID 85701

Rea: SRBA, Subcase No. 36-04260B (Brailsford/Nask)
Initial Disclosure
Cur File No. 92-1-530.1

Dear Michael: |

Your January 15, 1996 fax requested Initial Disclosures concerning the
settlement conference betwesn Wes Nash and Cranney Brothers. Enclosed is the
document "Crop Water Raquirements in the Hagerman Valley,” prepared by Cournty
Ageats. From our conversation, [ understand that you were unsure whether vou had that
document or not.

As far as other disclosures, at this point in time we simply do not know
whar the issues are given your cliens reliance upon IDWR, and what I urnderstand to
be IDWR’s change in position based on its reassessment of methodology or inputs.
After I receive some documentation of IDWR's position, perhaps [ would he in a better
posidon to understand what it is that your client may dispute. Please let me know when
your cient has decided whar elements of the right he intends to dispute and why, and
peraaps then, I can meke further disclosures that are responsive to an actual controversy.

Very truly yours,

HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED

HEH

Charzered

By: ~ e
ALLS . ~ .
%%irsxocms Patrick D. Brown -
Blicx Suddirg

; 33 Shoghang St N.
0. Box 389 .
Twin Fallz, |0 83303-0383 POBdIm

Fax: 2087344113 cc: Brigette Bilveu (w/o encl.)
BOISE OFFICE ¥
2083637810 Encigsurcc I
a8t Bannock 2
P.O. Bax 2582 /015MC.lm

R R ATTACHMFNT B
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FAX COVER SHEET TMICHAEL C. CREAMER

GIVENS PURSLEY & HUNTLEY wp
Suite 200, Park Place '
277 North Sixth Streef

DATE: March 20, 1996 O <75
. Boise, Idaho 83701-2720
TIME: 3:53 pm (Mountain Time) ( Telephone: (208) 388-1200
| Direct Dial: (208) 388-1247
PAGES (NCLUDING COVER): _| o I 1201

ORIGINAL TO FOLLOW: () Yes (ﬁ No

OUR FILE NUMBER: 4431-1
MATTER: In Re SRBA; Case No. 39576
SEND TO: See attached list

MESSAGE:

Attached please find Re: Subcase Nes. 36-042608, 36-00048A, 3600049, 36
02169, 36-00039D; Cranney Bros.’ Response to Mction for Protective Order,
Request for Order Compeliing Discovery, and Request for Expedited Hearing.
This document was filed with the SRBA Court today via fax. If you have any
questions regarding the attached, do not hesitate to call. Thank you,

—Mike Creamer

If transmission is incomplete. call Molly Creswell at (208) 388-1248.

*“‘****{‘*‘*{-**ﬁi*"CONF'DENT!AL'WNOT‘CE*“**i**&"‘l***{l

THIS FACSIMILE MAY CONTAIN CONFIDENTIAL INFORMATICN THAT IS PROTECTED BY THE ATTORNEY~
CLIENT OR WORK PRODUCT PRIVILEGE. IT IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL(S)
NAMED ABCVE. IF YOU ARE NOT A NAMED RECIPIENT QR AN EMPLOYEE RESPONSIBLE FOR DELIVERING
THE FACSIMILE, YOU ARE INSTRUCTED NOT TQ DELIVER, DISTRIBUTE QR COPY THIS FACSIMILE, NOR
SHOULD YOU DISCLOSE ITS CONTENTS OR TAKE ANY ACTION IN RELIANCE ON THE INFORMATION IT
CONTAINS. IF YOU HAVE RECEIVED THIS FACSIMILE IN ERROR, FLEASE NOTIFY US IMMEDIATELY BY
TELEPHONE TO ARRANGE FOR THE RETURN OF THE TRANSMITTED DOCUMENTS TO US. THANK YOU.
[4431\1\LONGFAX.FO1]
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SRBA SERVICE LIST RECIPIENTS
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Original to:, Clerk - SERVICE LIST

Chief, Natural Resources Division, Attorney
General's Office

Environment & Natural Resources Div., DOJ
James Annest, Law Offices of James Annest
Josephine P. Beeman

Dana L. Hofstetter, Dillion Bosch

CHff S. Bentz, Yturri, Rose, Burnham, etc.
Randall C. Budge, Racine, Olson, Nye, Cooper &
Budge

Scott L. Campbell

David B. Lincoln, Elam & Burke

Rebecca Craven

Don B. Miller, Nez Perce Tribal Exec. Comm.
Richard A. Cummings, Meuleman, Miller,
Strother

Douglas A. Donohue, Donochue Law Office
Murray D. Feldman, Holland & Hart

Brad A. Flinders, Stunz Fonda

Kent W. Foster, Holden Kidwell Hahn & Crapo
William Goodman, Goodman & Bollar

Blair Grover, Grover & Archibald

John D. Hansen

C. Timothy Hopkins

Teresa L. Sturm, Hopkins Roden

John C. Hepworth

Jehn T. Lezamiz

Patrick D. Brown, Hepworth, Lezamiz &
Hohnhorst

Cecil D. Hobdey, Hobdey & Hobdey

William R. Hollifield

Peter Ampe, Hollifleld Law Office

Lawrence J. Jensen, Holland and Hart
John Paul Kennedy

Ron Kerl, Service Gasser & Kerl

Roger D. Ling, Ling, Nielson & Robinson
Laird J. Lucas, LAW Fund

Don A. Olowinski

Albert P. Barker

Richard B. Burleigh

Stephanie Gillette, Hawley Troxell

Bert L. Osborn, Attorney at Law

William A. Parsons

W. Kent Fletcher, Parsons, Smith, Stone &
Fletcher

Ray W. Rigby

Jerry R. Rigby, Rigby Thatcher

William F. Ringert

John A. Rosholt

James C. Tucker

Bruce M. Smith

Norman Semanko, Rosholt Robertson & Tucker
Richard Simms

Margaret J. King, Simms & Stein

Wiley F. Smith

James P. Speck, Hogue, Speck & Aanestad
Daniel V. Steenson, Ringert Clark

35.
36.
37.
38.

39.

40.

Larry Sullivan, Schroeder Hutchens &
Sullivan

Lary C. Walker

Douglas R. Whipple, Whipple's Law Office
Jeanette Wolfley ,

Candy L. Jackson, Shoshone-Bannock Tribes
Gray Young

Perry T. Uhling

ShawnDel Ysursa, J.R. Simplot Company
Craig R. Zaiss, Attorney at Law



