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UNITED STATES OF AMERICA

Attorneys’' Names and Addresses:

LOIS J. SCHIFFER
Agsistant Attorney General
Environment and Natural Resources Division

DARIA J. ZANE

R. LEE LEININGER
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Attorneys, Department of Justice :
General Litigation Section

Environment and Natural Resources Division

P.O. Box 663

Washington, D.C. 20044-0663

(202) 305-0242

IN THE DISTRICT'COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos.: See Attached Exhibit A

Case No. 39576 LIST OF ISSUES REGARDING FORM AND

CONTENT OF STOCKWATERING RIGHTS

DESCRIPTIVE SUMMARY

This is the United States’ list of issues regarding the

form and content of stockwatering rights and decrees.
DISCUSSION

Pursuant to the Special Master of Basin 57's February
23, 1996 Order Denying Stipulation to Reset Hearing, the United
States submits the following list on the issues that require
resolution regarding the Standard Forms 5 for the above

referenced subcases:
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1. What constitutes a de minimis stockwater right and may P@fﬂm

1
i

the annual consumptive volume for such rights be described

as “de minimign"?

2. Is a remark on combined usage necessary for the

— - e - e

definition or administration of a de minimig water right

and, if so, where should the remark appear in the decree?!

3. Is it necessary to include a number of head of cattle
to describe or administer a de minimig water right and, if
80, where should the remark appear in the decree?
' \’;V’Jj& :'l/z o
4. Should the quantity used in cubic feet per second for a Q&JO%
: \
de mipnjimjg water right be based on a 24-hour rate, a two- w&&“ﬁ‘
!
hour rate or a set constant based on a 13,000 gallons per
day flow rate?
G’y
e
. . v
5. Does a claim to water for stockwatering purposes F ﬂ&gm“\ 4 }
Qw@
¢~

+ » . (2
include use for wildlife? - semawtics . w

W

: IDWR’s "combined use" statement appears in remarks to
the Director’s recommendations for state-law based stockwater
claims on the public lands. The remark states:

This right and other rights common to the
same grazing allotment shall be limited to
the quantity of water beneficially used by
the number of stock within the allotment.
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These issues are identical to the sub-issues raised in
the United States’ Motion to Designate Basin-Wide Issue No. 12,
filed February 14, 1996. 1In tbat motion, the United States
argued that the sub-issues are broadly significant and
appropriate for basin-wide designation because they affect
numerous active subcases across the test basins. Equally
important, the United States noted that IDWR is proposing changes
in the form and content of its recommendations to all claims for
stockwater rights in the test basins. See Amended Director’'s
Reports for Reporting Areas 1, 2, and 3. Thus, these issues
affect the above referenced rights and all claims to stockwater
rights by the BLM in basin 57,

The United States filed a motion to designate the
stockwatering form and content issues as a basin-wide issue to
expedite the resolution of this matter. Basin-wide issue
procedures appear to be the most efficient and effective means to
answer the various questions on form and content, quickly and
decisively. A basin-wide decision would be law of the case that
may be applied to the large number of stockwatering claims by
private parties and the United States in basin 57 and throughout
the adjudication.

While the United States feels that for reagons of
judicial economy it is appropriate to address these issues in a
basin-wide setting, the issues may be comprehensively briefed
before the Special Master in basin 57. However, because a number

of the form and content issues are currently pending before the
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Special Master in basin 34, the United States is concerned about
duplicative litigation and the possibility of inconsistent
decisions in basins 34 and 57. This concern may be ameliorated
by consolidation of subcases regarding stockwatering claims in
basins 34 and 57 for the purpose of ruling on form and content
issues. Administrative Order No. 1, subparagraph 9, allows for
the consolidation of issues "in any proceeding in the adjudications
...[with] any other matter at issu§ in the adjudication.®

A second potential means of resolving these issues
across the test basins in an efficient and expedient manner is to
await the designation of basin-wide issue number 12 following the
March 27 hearing on the United States’ motion. The basin-wide
issue may then be referenced to the Special Master in basin 57
for judicial determination. The Special Master may consider
consolidation of subcases as necessary.

The United States believes that resolution of the sub-
issues identified supra, will resolve all form aﬁd content issues
regarding stockwatering rights. Should the Special Master order
that all the identified form and content issues be addressged in
briefing on the above referenced subcases, the United States will
respectfully request an extension on the current March 8 filing
deadline. The United States anticipates extensive briefing to
comprehensively address all of thesge issues, and will require

more time in which to do so.

CONCLUSTION
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The United States has identified a comprehensive list
of issues for the resolution of the above referenced subcases and
respectfully requests that the Court establish procedures for the
efficient and expedited resolution of these issues.

Respectfully submitted this ;ZEi'day of February, 1996.

R. Lee‘Leinidgeggggzx
Attorney

General Litigation Sec.
U.S. Dept. of Justice

CERTIFICATE OF SERVICE

I certify that on the ____ day of February, 1996, I
served a true and correct copy of the United States’ List of
Issues Regarding Form and Content of Stockwatering Rights by
facsimile transmission upon the following individual:

Richard Burleigh/ A. Lynne Krogh
Deputy Attorneys General o
Idaho Department of Water Resources
1301 N. Orchard st.

Boise, Idaho 83702

fax: 208-327-7866
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57-02362
57-02365A
57-02379
57-02380
57-02382
57-02407
57-02419
57-02423
57-02429
57-07056
57-07298
57-07335
57-07417
57-07431
57-07442
57-10960
57-10960A
57-10877
57-10977A
57-10980
5$7-10%80A
57-10981
57-10981A
57-10984
57-10984A
57-10985
57-10985A
57-1099%4
57-10954A

List of Subcases
57-11013A 57-11379
57-11048 57-11380
57-11049A 57-11382
57-11078A 57-11385
57-11085 57-11398
57-11085a 57-11399
57-11108 57-11422
57-11150 57-11424

57-11449
57-11154 57-11450
57-1115s 57~11452
57-11171 57-11453
£7-11195 57~-11454
57-11201 57-11463
57-11246 57-11464
57-11284 57-11465
57-11286 57-11469
57-11287 57-11471
57-11304 57-11473
57-11317A 57-11475
57-11331 57-11476
57-11333 57-11477
57-11335 57-11480
57-11337 57-11482
57-11360 57-11483
57-11367 57-11484
'57-11375 57-11486
87-11376 57-11487
57-11377 57-11488

57-11489

57-11490

57-11494
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