DISTRICT GO - siga ™ |
Fifth Judicia! Districy |
County of Twin Falls - Siaie of 'daho |

Bruce M. Smith, ISB#3425
MOORE SMITH BUXTON & TURCKE, CHTD.

950 West Bannock Street, Suite 520 0CT -2 2013 /
A

Boise, ID 83702 -~
Telephone: 208-331-1800 R _
Facsimile: 208-331-1202 e . /{ C%
Email: bms@msbtlaw.com : ':ﬂy LA

Attorney for J. R. ALLEN/ALLEN RANCH LLP
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re Snake River Basin Adjudication )
Case No. 39576 ) Subcase No: 65-3111X
)
) AFFIDAVIT OF J.R. ALLEN IN
) SUPPORT OF MOTION TO
) REOPEN DECREE TO CORRECT
) POINT OF DIVERSION
STATE OF IDAHO )
) ss.
County of Ada )

COMES NOW, J. R. ALLEN and declares as follows:

1. My name is J.R. Allen. I am over the age of 18 and I make the following statement

based on my own personal knowledge.

2. I am the general partner in Allen Ranch LLP. Through the partnership, I own a
ranch in Valley County, Idaho, near Lake Cascade. The ranch is primarily a cattle ranch on which
my father and grandfather and I have historically run cattle and now lease grazing rights to other

ranchers for grazing.

3. My father and my grandfather ran the ranch before me. The family ownership dates
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to about 1913 when the land was homesteaded.

4. Allen Ranch has water right 65-3111X which was decreed in the Snake River Basin
Adjudication for 2.7 cfs for irrigation of 83 acres during the period 4/ 15-10/15. The Snake River
Basin Adjudication decreed right came from a claim originally filed in the Payette adjudication. The
Payette Claim was based on rights established under the 1930 Allen v. Withers decree. I believe my
father or grandfather helped file the Payette claim. Attached as Exhibit 1 is a copy of the Payette
claim from Idaho Department of Water Resources records.

5. The ranch has an upper area on the north end of the ranch that we call the Home
Place. There is a ridge between the northern part of the ranch and the southern part.

6. The ranch has always been irrigated since it was homesteaded. As far back as I can
remember, the northern part of the ranch, the Home Place, was irrigated from what was known as
Little Rock Creek. The southern part of the ranch was irrigated from Rock Creek. Because Rock
Creek has greater flows, my grandfather and his friends constructed a diversion and ditch to conveyj
water from Rock Creek to Little Rock Creek. This has always been referred to as the Upper
Diversion. The water from Rock Creek diverted through the Upper Diversion then went down
Little Rock Creek to irrigate the Home Place and to water livestock.

7. The reason water is conveyed in Little Rock Creek through the Upper Diversion is
because, physically, water from Rock Creek cannot be conveyed to the Home Place from the lowet
reaches of Rock Creek because that would require water to run uphill. The Upper Diversion has
been in place since at least 1915 — 1920,

8. In the 1950°s, my father sold off some of the ranch and conveyed a small portion of

the water right to the purchasers.
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9. The sold off part of the ranch was subdivided into lots and sold to individual
homeowners. In the past few years some of the homeowners have begun to complain about the
diversion of water from Rock Creek to Little Rock Creek for irrigation of the Home Place because
they want water left in Rock Creek for their enjoyment notwithstanding the impacts on my ranch.
Because of these complaints, I have undertaken to establish that the Upper Diversion is in fact a
historical diversion point that has been used since my family homesteaded. My investigation has
revealed an error in the claim in the Payette Adjudication in that the Upper Point of diversion was
left off. This error was then continued through into the Snake River Basin Adjudication so that the
final decree left off the point of diversion.

10. I believe my grandfather or father was involved in submitting the original claim in
the Payette Adjudication. However, neither of them would likely have been able to distinguish the
legal description of the point of diversion from the actual physical location. They would not likely]
have had the tools or resources to verify a legal description in those days. However, both of them
would definitely know the physical location since they built and worked on the diversion. Sincg
learning of this error, I have worked diligently to try to figure out exactly what happened that would
have caused the point of diversion to be omitted. Ihave talked to a couple of long term residents
who confirmed the location and existence of diversion and sought the help of Dr. Tuthill who waj
in charge of the Payette Adjudication.

11.  The conveyance of water from Rock Creek to Little Rock Creek through the Uppey
Diversion to irrigate the Home Place and water livestock has been ongoing and continuous sincg

long before any lots were sold or houses built. It has continued to the present.

]

12. Attached as Exhibit 2 is a Court Decree from 1931 known as the Allen vs. Wither]
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Decree. This Decree in paragraph 2 references the Upper Diversion as being in existence in 1931.
Exhibit 3 is a map referencing the same case showing the Upper Diversion ditch that conveys water
from Rock Creek to Little Rock Creek.

13.  Because of the complaints from some of the homeowners about the diversion and
use of water, the Idaho Department of Water Resources began looking at the records regarding 65-
3111X as well as Water Right 65-3111A, which was a split from the original right for the ranch.
Water Right 65-3111A is held by the homeowners association for the area of the ranch that was
sold off. The Idaho Department of Water Resources review showed the points of diversion for both
rights were incorrect.

14. I am requesting the Court to set aside the decree for my water right for the limited
purpose of correcting the point of diversion so that the historical point of diversion is on the decree.
The point of diversion is critical to the historical and present irrigation of the ranch and the
watering of livestock.

15. Attached as Exhibits 4 and 5 are Affidavits from Bill Leslie and John Kwader, both
long time residents of Cascade who attest to the existence of the point of diversion and their
personal knowledge of it.

16.  Attached as Exhibit 6 is the Affidavit of Dr. David Tuthill who has also helped with
my investigation about how the point of diversion was erroneously omitted. Dr. Tuthill was
actually in charge of the Payette Adjudication for IDWR. Dr. Tuthill has determined the point of
diversion was simply left off the Payette and SRBA claims and decrees by error. Further, there is
no evidence that the omission was anything but an error. I am asking the Court to help correct this

error by allowing the point of diversion to be included on my water right.
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FURTHER YOUR AFFIANT SAYETH NOT.

DATED this 2 day of August, 2013.

Ml

J. RZdlen
AW
SUBSCRIBED AND SWORN to before me this: A day of August, 2013.
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“"AFFIDAVIT OF BILL LESLIE

STATE OF IDAHO )

) ss.
County of m_& )

BILL LESLIE, being first duly sworn upon oath, deposes and states:

1. My name is Bill Leslie. I live at 2404 N. 21* Street, Boise, Idaho 83702. I aml
over the age of 18 and make the following étatement based on my own personal
knowledge.

2. My family has a ranch in Cascade, Idaho which is adjacent to the Allen Ranch. I
grew up working on our family ranch and still work on it.

3. From about 1949 to 1955, when I entered the U.S. Army, I often worked for D.K.
Allen, who is J.R. Allen’s grandfather. Mr. Allen had me working on haying his
ranch and working on irrigation of the ranch.

4. One of the diversions I personally worked on was Mr. Allen’s diversion from

Rock Creek. He had a ditch which moved water from Rock Creek to Little Rock

EXHIBIT 4

Creek so he could irrigate his home place, which is the northern part of thy’;?’
Ranch. Te mQ’C wae 7. r-‘? e
5. In those days, we got to the Rock Creek diversion on horsebaek because there was sty
no road to it. But I know for a fact that the diversion and ditch were there during
the years I worked on Mr. Allen’s ranch because I helped maintain it for Mr.
Allen.

6. The irrigation diversion for Rock Creek is marked on the map attached to this

affidavit.
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FURTHER YOUR AFFIAN

" Dated this / day

STATE OF IDAHO )

- o .. )ss -
County of adﬂ./ )

SUBSCRIBED AND SWORN before me this

F v
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T SAYETH NAUGHT
< Pt AT
of Augest, 2013,

Bxll Leslie

ofdyPublit -
Residing at /
My commission expires 2 - &
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AFFIDAVIT OF JOHN KWADER

STATE OF IDAHO )
) ss.
County of Valley )

JOHN KWADER, being first duly sworn upon oath, deposes and states:

1. My name is John Kwader and I live at 34 Tlka Lane, McCall Idaho 83638.
I am retired from Boise Cascade Corporation. I am over the age of eighteen and make the
following statement based on my own personal knowledge.

2, In the late 1970’s and through the 1980’s I was the Land Manager for
Boise Cascade Corporation for the company lands in the Cascade Idaho area. This area
included the area of West Mountain in Cascade which is near the Allen Ranch.

3. In the years I was Land Manager, I knew Mr. Pat Allen who is Mr. JR
Allen’s father.

4. Mr. Pat Allen had a diversion on Rock Creek located on Boise Cascade
lands. This diversion, which included a ditch, was located at the place JR Allen calls the
Upper Diversion. This diversion and ditch operated to allow the Allens to take Rock
Creek water and put it into Little Rock Creek to deliver to the home ranch. The Allens
and Boise Cascade had a very good relationship. Boise Cascade in those days did not
always have written agreements with neighboring landowners such as the Allens.
However, the Company and I knew the Allens had a longstanding irrigation and livestock
diversion on the Boise Cascade lands and that the diversion probably had predated Boise
Cascade’s acquisition of the lands. Neither I nor the company had any concerns or
problems with how Mr. Allen operated the upper diversion, and the company always
honored Mr. Allen’s right to access the diversion.

5. When the company was ready to start logging activities on the lands, I met

with Mr. Pat Allen to discuss the operations and make sure that his irrigation ditches were

AFFIDAVIT OF JOHN KWADER -1
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not damaged. We always got along and had no problem with our logging operations or

his diversion. As part of my job, I located the road that now accesses the upper diversion.
6. The map, attached as Exhibit 1, shows the diversion point on Boise

Cascade lands that I am referring to. Exhibit 2 is a portion of a Boise Cascade map of the

same area showing the irrigation canal that was at this location. I have initialed both maps

where the point of diversion is located.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this_3 day of August, 2013.

STATE OF IDAHO )
) ss.

County of M )

SUBSCRIBED AND SWORN before me this (0 _day of August, 2013,

PUOWE W W W W W W WSS

a b b i

ELLEN M. SMITH
NOTARY PUBLIC
STATE OF IDAHO

otary Public .f'or the State of Idaho
Residing at Mg e £ TI>
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AFFIDAVIT OF DR. DAVID R. TUTHILL, JR.
STATE OF IDAHO )

R §S.
County of LQLQ/ )

Dr. David R. Tuthill, Jr., being first duly sworm upon oath, deposes and states;
Background & Qualifications

1)  Iam the founder and owner of Idaho Water Engineering, LLC, an Idaho
Limited Liability Company (“Idaho Water Engineering”). Idaho Water Engineering
provides professional engineering services related to water rights, water delivery and
stream channel protection,

2) Ihave been engaged in the area of Idaho water rights since 1976. I am the
author of more than a dozen publications regarding water rights, water right transfers, and
water resource development, including most recently a chapter on “Zackling 21* Century
Challenges in Water Rights Management” in a book entitled “Navigating Government
Water Rights Issues” (Published by Thomas Reuters/Aspatore, 2009), a paper entitled
“Role of Hydroinformatics in Development of 21*' Century Water Resources Policy,” in
the Proceedings of the 8" International Conference on Hydroinformatics, Concepcion,
Chile, 2009, and a paper entitled “Conjunctive Management in Idaho, ” published in “The
Water Report, ” Issue 108, February 15, 2013, pp. 1-11.

3) My education includes a Bachelor of Science degree in Agricultural
Engineering from Colorado State University (1974), a Master of Science degree in Civil
and Environmental Engineering from the University of Colorado (1975), and a Doctorate
of Philosophy degree in Civil Engineering from the University of Idaho (2002). I have

been licensed as a Professional Engineer in Idaho since 1979,
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Dr. Tuthill’s Positions Within the IDWR

4)  1am the former Director of the Idaho Department of Water Resources (IDWR).
I worked at the IDWR for more than 33 years, and retired from the agency on June 30,
2009. The positions in which I served were as follows:

(a) Director, January 2047 - June 2009,

(b) Administrator, Water Management Division, May 2005 — December 2006.

(c) Adjudication Bureau Chief, July 1997 — April 2005.

(d) Western Regional Office Manager, July 1985 — June 1997.

(e) Water Allocation Section Supervisor, December 1978 — June 1985.

(f) Payette Adjudication Supervisor, September 1976 — November 1978,

(g) Adjudication Supervisor, January 1976 — August 1976.

5) These positions all included responsibilities related to water rights, some with
more direct involvement than others.

6) Of particular note was my assignment as Payette Adjudication Supervisor. In
this capacity I supervised IJdaho Department of Water Resources activities in the
recommendation of water rights for adjudication.

Scope of Engagement

7)  As related to the present proceedings, I have been engaged by Mr. 1.R. Allen
concerning water right No. 65-03111X. T have been asked to explain how the upper point
of diversion, located in T13N, R3E, NWSW Section 3, for this water right might have
been overlooked in the Payette River Basin Adjudication and subsequently in the Snake

River Basin Adjudication.
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Process for Investigating and Recommending Water Rights in the Payetfe River Basin

Adjudication and the Snake River Basin Adjudication

8) The Payette River Basin Adjudication was commenced in the early 1970s. At
that time the Idaho Department of Water Resources (and its predecessor agency, the
Idaho Department of Water Administration) provided an administrative role in the water
right adjudication process. Department staff conducted the following process:

a) Initiate the water right adjudication process via commencement by the

Idaho Legislature or the District Court.

b) Conduct a hydrographic survey of the basin:

1. Obtain aerial photographs of the basin at a scale of eight inches to the
mile.

2. Take the aerial photographs into the field and annotate streams,
ditches, diversions and fields directly on the aerial photographs.

3. Draw maps of the basin at a scale of eight inches to the mile on
vellum, a translucent product. Take care to annotate all known
hydrography on the vellum. Use United States Geologic Survey
quadrangle maps as references where they are available.,

4. Make blueline prints of the vellum maps using an ammonia process,
similar to the preparation of construction blueprints.

c) Take a set of blueline prints into the Office of the County Assessor and
annotate on the prints the owners of potentially irrigated property.

d) Convey property ownership information to the vellum originals.
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e) Review Department water right files and depict water rights on the vellum
maps.

f) Develop a list of property owners in the basin who might have water
rights, using information from the maps and information in the files of the
Department,

g) Work with the District Court to legally join potential water users to the
adjudication, providing an opportunity to come into Department offices or
field workshops to view the maps and file claims to water rights in the
adjudication. Review the claims and make recommendations to the
District Court regarding the suggested disposition of each claim.

9) The District Court ultimately decreed the water rights in the Payette River Basin
Adjudication. The Snake River Basin Adjudication normally used the results of the
Payette River Basin Adjudication for its determinations.

Potential to Inadvertently Miss an Existing Point of Diversion in the
Water Rights Adjudication Process

10) Department staff conscientiously attempted to create thorough maps, but
sometimes points of diversion were inadvertently omitted from maps. In the case of
Water Right No. 65-3111X, the upper diversion appears to be located in a forested area
and the hydrographic surveyor might have missed seeing it. Also, Mr. Pat Allen, the
owner of the water right during the Payette River Basin Adjudication, was responsible for
many water rights and could have overlooked claiming this diversion if not reminded of it
by the map. Misunderstandings over the location of a diversion described by a legal

description is not an unheard-of problem in some of the older adjudication proceedings.
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The maps sometimes did not coincide with the legal description. In the IDWR fileisa
map dated July 15, 1932, This map was included in the Allen v. Withers decree and
clearly depicts an upper diversion. Please see Exhibit 1. This map, for a number of
reasons, might not have might not have been available to the hydrographer who updated
the mylar maps. | have reviewed copies made from either the original mylar maps or
from blueline maps copied from the mylar maps, and the upper diversion does not appear
to be depicted on these copies. Please see attached Exhibits 2 and 3. I am familiar
enough with the process used in the Payette Adjudication that I recognize Exhibits 2 and
3 as documents from the Payette Adjudication review process and recognize the
handwriting on the maps. My belief is that the upper diversion was overlooked in the
initial hydrographic survey because the diversion is clearly shown on the Allen vs.
Withers map. The maps, Exhibits 2 and 3, from the IDWR files do not explain the
omission of the point of diversion depicted on the 4llen vs. Withers decree map. However
the absence of the diversion on the maps does not mean the diversion did not exist
notwithstanding being missed during the review process.

11) In addition to the Allen vs. Withers decree maps I referred to above as Exhibit 1,
1 have interviewed Mr. J.R. Allen (son of Mr. Pat Allen who filed the claims in the
Payette River Basin Adjudication), who provided very specific details of the history of
the diversion which he refers to as the Allen Upper diversion. His specific knowledge,
coupled with the Allen vs. Withers map, clearly confirms in my mind there was a
diversion consisting of a ditch which connected Rock Creek to Little Rock Creek. Based
on the map, the ditch would have allowed water in Rock Creek to be diverted into Little

Rock Creek, which is how Mr. Allen has explained the diversion operated for many years
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including today. According to my discussion with Mr. Allen, he confirms the diversion
has been used for decades and has continued to the present even if it was mistakenly
overlooked in the Payette River Basin Adjudication and the Snake River Basin
Adjudication.

12) Inmy opinion, Exhibit 1 clearly establishes the point of diversion which Mr.
Allen references as his upper point of diversion as existing in 1932. Unfortunately, there
are no clear records or information as to why this point of diversion was left off the maps
and not included in the Payette Adjudication. However, it is my opinion that this is
simply an error that can and should be rectified without worrying at this point about
whether someone was at fault. It is simply an error that should be acknowledged and

corrected.
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