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DESCRIPTIVE SUMMARY

This Memorandum replies to issues raised in the Claimants' Consolidated Memorandum
Opposing Intervention.

MEMORANDUM
I. INTRODUCTION.

On August 18, 1995 May Farms, Ltd., Faulkner Land and Livestock Company and Sand
Springs Ranch Partnership (collectively the “Movants") submitted Motions to File Late
Responses pursuant to the Court's order of July 28, 1995. The Court scheduled hearings for
November 22, 1995. The evening before the scheduled November 22, 1995 hearing, Counsel for
the Movants received by telecopy the Claimants' Consolidated Memorandum Opposing
Intervention, along with other documents. At the hearing, counsel for the Movants reserved the
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right to submit this Reply Memorandum due to the late filing of the Claimants' Memorandum
and other pleadings.

This Reply Memorandum addresses the legal standard for the Special Master to evaluate
the Motions to File Late Responses. The legal standard arises from the Court's Order of July 28,
1995. The SRBA Court recognized that "removal of IDWR and the Director as a party to the
SRBA and all subcases necessitates special consideration," and therefore provided a 21-day
window for parties to move to participate in subcases due to the removal of the Director and
IDWR as a party. See July 28, 1995 Order Granting in Part, and Denying in Part, Joint Motions
for Amendment of Administrative Order 1 (hereinafter the "July 28, 1995 Order"). The July 28,
1995 Order indicates that these motions will be reviewed under Rule 55(c), I.R.C.P. criteria, that
is "good cause" and the existence of a "meritorious position." Counsel for Gisler, McFadden,
Mildren, Ya-Ta-Hay and the Hagerman Water Users Association (collectively the "Claimants")
argues that the Movants have not satisfied the good cause and meritorious defense criteria of the
July 28, 1995 Order. However, the Claimants' position misconstrues the operative standard.
Both the Court's language and the operative Rule 55(c) case law entitle Movants to file late
responses.
II. THIS IS A RULE 55(C) PROCEEDING, NOT A RULE 60(B) PROCEEDING.

The Court's July 28, 1995 Order explicitly provides that motions filed during the 21-day
window will be reviewed under the Rule 55(c) criteria. The Court emphasizes this by
specifically referring to the Rule 55(c) criteria: good cause and the existence of a meritorious
position. Even though the July 28, 1995 Order states that Rule 55(c) is the operative rule and
that its associated criteria (good cause and meritorious position) apply, the Claimants invoke
Rule 60(b) criteria and a new standard asserting, without legal support, that there should be some
showing of "cognitive deliberation."

Idaho has rejected the position that the good cause standard in Rule 55(c) coincides with
the standard for setting aside a default judgment under Rule 60(b). McFarland v. Curtis, 123
Idaho 931, 935-36, 854 P.2d 274, 278-79 (Ct. App. 1993). Idaho's Court of Appeals

distinguishes the Rule 55(c) "good cause" standard for setting aside entry of default from the
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Rule 60(b) standard for setting aside default judgment, explaining that the Rule 55(c) standard is
more lenient. Id. Idaho has adopted the position that the wording of Rule 55(c) requires only
good cause and a meritorious defense while the Rule 60(b) requirements also include a showing
of "mistake, inadvertence, surprise or excusable neglect." Id. at 935, 854 P.2d at 278. Idaho's
approach is consistent with the policy that cases generally should be decided on their merits and
that at the earlier stage of entry of default where there has been no judgment, "a liberal approach
is less likely to create unfair prejudice to the nonmoving party or disrupt the Court's calendar."
I1d. at 936, 854 P.2d at 279.

The Claimants' brief and oral argument attempt to apply the Rule 60(b) standard and
associated case law to these Motions to File Late Responses. In so doing, the Claimants'
incorrectly fold the Rule 60(b) criteria into the Court's enunciated good cause standard. The Rule

60(b) case, Clear Springs Trout Company v. Anthony, 123 Idaho 141, 845 P.2d 559 (1992), is

referred to in the Claimants' Memorandum as providing the appropriate standard. However,
McFarland explains that Clear Springs Trout was decided as a Rule 60(b) case and does not
apply in the Rule 55(c) context: "We do not feel bound by the analysis in Clear Springs Trout
Co. because the issue presented to us was not presented to the Supreme Court in that case."
McFarland at 935, 854 P.2d at 278.

Judge Hurlbutt's reference in the July 28, 1995 Order to Rule 55(c) alone and to its good
cause standard was deliberate. Had he intended to incorporate the Rule 60(b) criteria, that Rule
and its criteria also would have been referenced in the Order. The Judge's decision to rely on
Rule 55(c) alone is consistent with his stated intention that there be liberality in providing parties
the opportunity to get into subcases where the Director and IDWR no longer are a party:

[ think this way I intend to see that there be some liberality in parties having the
opportunity to get in these cases, at the same time giving the parties to the
subcases a fair opportunity to resist what, upon examination, might be a meritless
attempt to get into the case. In other words, if you got something to say, I suspect
you'll be in. If you don't, we're not going to waste anybody's time.

In Re SRBA, Reporter's Transcript (July 18, 1995) at 25 (copy attached as Exhibit A hereto). As

explained below, the Movants in this case most definitely "have something to say."
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At the July 18, 1995 hearing at which Judge Hurlbutt announced the decision that
ultimately would be documented in the July 28, 1995 Order, counsel for the Claimants'
specifically asked the Court about its interpretation of the good cause standard. The Court
explained that it was intended to be a liberal standard where "absent clear factors to the contrary,

removal of the Director is tantamount to good cause":

THE COURT: Mr. Brown, any questions?

MR. BROWN: No, Your Honor, other than the obvious one which I think
will come up immediately after this hearing; and that is whether the court could
give us some indication whether good cause is established by removal of the
director alone.

THE COURT: As a general matter, I would say that does establish good
cause; but I can conceive of a number of situations where there may be objective
criteria in a subcase which would require a different result.

So when I say [ want to view this process liberally, it is that as a general
proposition, absent clear factors to the contrary, removal of the director is
tantamount to good cause. You may have taken actions in a subcase previously
that would not allow you to get in under this rule.

In Re SRBA, Reporter's Transcript (July 18, 1995) at 27 (attached as Exhibit A hereto)
(emphasis added).
The Rule 55(c) good cause standard has been described as including considerations of

"whether the default was willful, whether setting aside the default would prejudice the opponent,
and whether a meritorious defense has been presented." McFarland at 936, 854 P.2d at 279. The
standard alternatively has been described as requiring the Movant to show "some excuse for
failure to answer, that a meritorious defense exists, and the policy of deciding cases on the merits
should be recognized." Id. In the SRBA Court's own words, "absent clear factors to the
contrary, removal of the director is tantamount to good cause." Reporter's Transcript (July 18,
1995) at 270. The SRBA Court has indicated that "clear factors to the contrary” involves
previous actions in a subcase that would preclude later claims of good cause. Id.

Despite the clear guidance on the meaning of the good cause standard, the Claimants'

continue to apply the Rule 60(b) criterion. Further, without any case law or other legal support,
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the Claimants create a "cognitive deliberation" criterion, asserting there must be a showing that
originally the Movants made "an informed decision not to participate in the subcase in question."
The 60(b) criteria and the newly fashioned cognitive deliberation requirement are "red herring"
issues not relevant to the pending Motions. It is the good cause standard, as interpreted by the
case law and the SRBA Court, that is the désignated yard stick here.

In summary, the good cause standard enunciated by the court intends for liberal grants of
leave to file late objections and responses as a result of IDWR's change in status. The Court has
indicated that unless a party has taken specific actions in a subcase that would preclude a claim
of good cause, "removal of the director is tantamount to good cause.” These pending Motions to
File Late Responses are exactly what the July 28, 1995 Order attempts to address. With the
removal of IDWR as a party, the need has arisen for parties to step into IDWR's shoes to protect
their interests. The Movants have good cause to participate in these subcases and to ensure that
these subcases are decided on the merits.

III. GOOD CAUSE EXISTS TO PERMIT THE LATE RESPONSES.

The Movants' justification for seeking leave to file the late responses falls well within the
good cause standard of Rule 55(c) and the July 28, 1995 Order. An initial response by the
Movants was unnecessary due to IDWR's previous involvement as a party litigant. With the
removal of IDWR as a party, concerns arose about whether these spring rights, determined to be
excessive by IDWR, could be adequately scrutinized without the Department's participation as a
party. At that time, the Movants sought to provide the necessary advocacy to these proceedings.

There is ample evidence before the Court establishing that the Movants are seeking to file
their late responses due to the removal of IDWR and the Director as a party. The Affidavits of
Ralph May, Mike Faulkner and Tom Ambrose all explain that their motions to file late responses
are based on the Director's and IDWR's elimination as a party. Initially, they had no need to
respond in these subcases because there was a general belief that IDWR was handling these
matters. However, with the removal of IDWR as a litigant, they realized that participation was

necessary to protect their own interests.
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The Claimants in their motions to strike have challenged certain of the Movants'
affidavits alleging that they are inadequate in certain respects. The grounds stated in the motions
to strike are not sufficient for excluding the affidavits in whole or in part and the Movants
opposed these motions at hearing. Also, the Movants have objected to the Claimants' motions to
strike which were filed on the eve of the hearing and over three months after the affidavits
\\\ originally were served. Without waiving these objections, the Movants' note that even if the

V’\%%fﬁdavits were struck, sufficient other evidence exists on the record to allow filing of the late
r§Sponses. The Director's Report is a matter of record in this case and substantiates the Movants'
claims that IDWR after due investigation has recommended substantially less water than
claimed. The Affidavit of Josephine P. Beeman (not subject to a motion to strike) submits the

IDWR files for these subcases, including the IDWR field investigation report on which the

Director's Report recommendations are based. The IDWR records substantiate the reasons for

the Director's decision to recommend substantially reduced quantities of water in these subcases.

The Movants' deposition transcripts (not yet signed by the deponents) which were
submitted to the Court along with the Affidavits of Patrick D. Brown, also confirm that the

Movants sought leave to file late responses because of the removal of IDWR as a party:!

A. The fact that the Water Resources had examined the water rights in
the Hagerman Valley, made recommendations that were significantly lower than
what were - than the rights that were claimed. The Hagerman Water Users then
objected to their findings; and at that point, why - well, at the point then later, the
director was taken out of the process and no longer was a party to - within that.
So that's the issue that we saw, is that then there was - that with the director out,
there was a void that we felt we needed to step in and fill.

Q. So you believe it's necessary to become involved because the
director is no longer a party, is that correct?

A. That is correct.

Deposition of Ralph May, p. 19, 11. 6-21 (Submitted by Affidavit of Patrick D. Brown).

Q. Is it your position that the Department of Water Resources, when

' The Movants do not waive the right to review and sign the deposition transcripts.
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they filed their director's report and you were a party to this subcase, would
adequately represent Sand Springs' interests?

A. Adequately in that we did not feel we needed to do take any action
other than what they took.
Q. So it's your testimony that you were relying on the Department of

Water Resources to protect or preserve Sand Springs' interests?
A. Sand Springs' interests were protected by the Department reducing

the water under the licenses or permits of the Hagerman people, thus reducing our
obligation to mitigate.

Deposition of Tom Ambrose, p. 33, 11. 17-25 to p. 34, 11 1-5 (Submitted by Affidavit of Patrick
D. Brown).

Q. Okay. Is it your position that Idaho Department of Water
Resources would adequately represent your interests in the Snake River Basin

Adjudication?

A. If they were allowed to be a party?

Q. Yes.

A. I believe so.

Q. And how is that?

A. I guess just from the experience in years of dealing with them, I
guess.

Deposition of Mike Faulkner, p. 32, 11. 24-25 to p. 33, 1l. 1-7 (Submitted by Affidavit of Patrick
D. Brown).

The Movants brought these Motions as a direct result of IDWR's removal as a party. At
the first opportunity, the Movants sought a way to step into the shoes of IDWR in these subcases,
believing that their interests could not be adequately protected in a unilateral proceeding. This is
exactly the kind of good cause envisioned by the July 28 Order.

In their brief, the Claimants’ suggest that the Movants should have sought leave to

intervene at the time the Musser case was decided in late February 1994. However, it was not

the Musser decision that directly resulted in the Movants' desire to file the responses in these
subcases. Rather, it was the final appellate decision confirming the legislation removing IDWR
as a party that resulted in the pending Motions. Soon after that decision was issued by the
Supreme Court, the Movants as participants in the Water Resource Coalition were among the
parties filing the motions for amendment of Administrative Order 1 that resulted in the Court's
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July 28 Order. See July 28 Order, n. 1. Thus, the Movants acted with diligence and speed to
seek a way to participate in these subcases once it became clear that the Director and IDWR were

out for good.

The Musser case does substantiate the Movants' interest in these subcases, although it

was not the immediate cause of these Motions. Musser demonstrates that the Movants as ground

water users in the Eastern Snake Plain Aquifer ("ESPA") are subject to potential curtailment to
supply the Hagerman area spring users' rights. The newly issued IDWR conjunctive
management rules provide the means for spring users to restrict the use of junior ground water
users in the ESPA. The outcomes in these subcases, which all involve Hagerman area spring
rights, could impact the Movants' ability to divert and use ground water from the ESPA.

Counsel for the Claimants have asserted that these grounds for standing are insufficient.
Rather, the Claimants would require proof of actual hydrological connections between the
springs and the ground water sources diverted by the Movants 2 However, no specific data
linking the Movants' wells to the Claimants' springs exists. Legally the ESPA has been declared
a region where ground and surface waters are to be managed conjunctively. Thus, there is
substantial evidence that these Movants may be subjected to a call for water by the Claimants in
these subcases. There can be no denial that the Movants have a legal interest and more than
sufficient standing in these subcases.
IV. A MERITORIOUS AND JUSTICIABLE CASE HAS BEEN PRESENTED.

In a Rule 55(c) case the moving party must allege facts constituting a meritorious
defense. McFarland at 934, 54 P.2d at 277. The reason for this requirement is that it would be

an idle exercise to set aside a default if there was "no real justiciable controversy." Id.

2

= If the spring users would provide a legally binding commitment to the Court and the
Movants that no spring user ever will issue a call affecting any Movant because there is no
hydrological connection between their waters, Movants would view the spring users' argument
differently. In the absence of such assurance however, the Movants have stated sufficient

claims to be within the zone of interests that confers standing. Standing does not require proof of
eventual success on the merits, as the spring users' standards suggest, but only a claim of right
within the zone of protected interests.
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For example, one justiciable controversy asserted by the Movants is the discrepancy between the
amounts of water claimed by the Claimants and the smaller amounts recommended in the
Director's Report after IDWR's investigation. With the removal of IDWR, the Claimants have a
unique opportunity to promote their claims in a- proceeding in which these claims would be
unchallenged by any other party. Understandably, they seek to exclude the Movants from these
proceedings in an effort to avoid litigating the merits of IDWR's recommendations.

The IDWR records submitted to the Court along with the Affidavits of Josephine P.
Beeman include IDWR reports prepared based on field examinations of the Claimants' water use
practices. The ultimate Director's Report recommendations are based on the results of these field
examinations in which the capacity of the diverting works, the acres irrigated, and other aspects
of actual beneficial use are evaluated. After conducting these field examinations, IDWR
recommended substantially less water than the claimants had claimed. The chart attached hereto
as Exhibit B summarizes the differences between the amounts originally claimed by the
Claimants and the amounts ultimately recommended in the Director's Report by IDWR.

At this stage, for the Movants to be granted leave to respond, they merely need to allege
facts which, if true, would constitute a meritorious position. Where the State administrative
agency charged with regulating water rights has conducted a field examination and determined
after due evaluation that the amounts claimed were not justified, a meritorious claim has been
established. One can hardly imagine better substantiated allegations of meritorious position than
these.

The Claimants seem to suggest that because the Movants have no personal knowledge of
their water use practices, the Movants cannot seek to respond in these subcases. The Movants
who are not yet parties to this case have no grounds on which to obtain personal knowledge of
the Claimants water use practices. They cannot conduct discovery and they cannot trespass on
the Claimants' land to substantiate the IDWR findings. The Movants' personal knowledge is
based on the administrative agency's investigations and its authority to gain access to the

Claimants' properties.

CONSOLIDATED REPLY MEMORANDUM IN SUPPORT OF
MOTIONS TO FILE LATE RESPONSES -9



Inclusion of the Movants as parties in the subcases will allow the Director's
recommendations to be fully advocated in a fair bipartisan proceeding. In a one-sided
proceeding the Claimants would not be subject to cross-examination, to discovery or to the other
basic attributes of our adversarial justice system. The Claimants' desire to promote their claims
without opposition is understandable. However, it is not likely to lead to a fair outcome. The
very legitimacy and credibility of the process is at issue. Will the Claimants be able to promote
their excessive claims of water without a full and complete airing before the Court? Or, will the
Movants be allowed the opportunity to require the Claimants to prove their facts as litigants in
other proceedings normally are required to do?

At this early stage of the proceedings where little progress has been made and virtually no
discovery has occurred in these subcases, no prejudice to the Claimants would result if the
Movants are allowed to participate. There are substantial grounds for granting the Movants'
motions and few, if any, for denying them. The Movants have significant interests in the
outcome of these subcases as their own ability to divert and use water may be impacted by the
quantities ultimately decreed to these Claimants. The Movants should be given the opportunity
to represent their interests in these proceedings and require that the Claimants adequately justify
their claims.

CONCLUSION

For the foregoing reasons, May Farms, Ltd., Faulkner Land and Livestock Company and
Sand Springs Ranch Partnership respectfully request that the Court grant their motions to file late
responses.

RESPECTFULLY SUBMITTED this 1st day of December, 1995.

L (et .

Josephlne P. Béemdd
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COURTROOM OF T.  JISTRICT COURT,
SNAKE RIVER BASIN ADJUDICATION
COURTHOUSE, 253 Third Avenue North,
Twin Falls, Idaho, Tuesday, July 18,
19935, 1:.33 P.M.
£ xR R

THE COURT:  Good afternoon, ladies and
gentlemen, This is the District Court of the
Fifth Judicial District in and for the State of
Idaho. I'm Judge Huarlbutt,
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(NOi _PONSE)
THE COURT: 1t will then be accepted,
and his request is granted.
Next I would like to take up the joint
motions for amendment of administrative order ;
No. 1. !
Mr. Tucker — or who is gaing to address i
the joint motion? Mr. Ling? |
MR.LING:  Thank you, Your Honor. i
May it please the court — :

11 This is the time and place set for the 11 THE COURT:  Mr. Ling, let me begin by

12 monthly status conference in the Snake River 12 ssking: Is there anyone here who mtends o

13 Basin Adjudication. We do have a number of 13 object or contest this joint motion?

14 matters t0 take up this afternoon. 14 MR.BROWN:  Your Honor, we intend to

15 I'd like to begin with several motions that 15 comesL

16 are pending before the court. First, the motion 16 THE COURT:  Mr, Mouson?

17 o file a late claim which has beea filed by 17 MR MONSON: Wt also have some

18 Robert Quinly. 18 comments, Your Honor.

19 Is Mr. Quinly here? 19 THE COURT:  All right, Mr. Ling, why

20 MR. QUINLY:  Yes, sir. 20 doa't you procesd.

21 THE COURT: Mz, Quinly, good 2L MR LING:  Thank you, Your Honor,

22  afiernoon. 2 Well, the motion is very short and

23 MR.QUINLY: Good afternoon, sir. 23 stmaightforward. And we aren't going to burden

24 THE COURT: I appreciate your coming 24 the court with restating the motion as written

25 in. M. Quinly, I have reviewed your claim. 25 and submit it to the court,
Page 1 Page 3 ;

1 There has been no opposition filed to i. Your 1 As the court knows and can see from the

2 claim and check are attached. 2 motion, gur concern is that by the legizlamre

3 Is thers anyone on behalf of the State or 3 allowing the director t0 remove himself from this

4 any other party that intends to object to this 4 action as a party it appesved that his role in

5 late claim? : 5 the SRBA has changed 10 the extent that he will

6 (NO RESPONSE) 6 mot nacessarily be in the subcases defending the

7 THE COURT:  very well. Mr. Quinly, I 7 director's report.

8 will accept your late claim; and we will see that s Qur concern is that becauss many of ug

9 it is filed with the department of water 9 relied opon the director o suppoct his repoit’

16 rescurces. And you'll receive commmmnication from {10 ad be an adversary in those sulbcates Shers a

11 them when they file an amended director's report 11 pecson may have objected to hix report and ki

12 that will include your claim, : 12 recommendations, and so aothing was done, Now

11 MR QUINLY:  Thank yon, sir, 13 that he iz not there, people are concerned that

14 THE COURT:  Thank you very much, 14 we now should perhaps — when I say "we,” other

15 Thexre's also a motion for a late claim 15 daimmsbmtldhxvetheoppmtunityw_ioinin

16 flled by Willizn McEnight. 16 that subcase and take the position that the

17 Is Mr. McKnight here? 17 director has taken in his recommendations, and

18 (NO RESPONSE) 1z acually support those recommendations.

19 THE COURT:  cCounsel, ladies and 19 As this time, as the court knows, under

20  gentiemen, I've reviewed the motion. It is in 20 general provision No. 1 the only method is to

21 good ocder, and good cause has been stated. 1 21 file a motion to participate, Thatis a

2 have the natice of claim and the accompanying 2 burdensome, although certainly available, but is

23 check 2 oot as readily available 25 what we are seeking

24 Was there any party that intended to object % tohzveananmdmmaolhxonemld‘mdy

25 10 this late elaim? 25 ﬁlumofhmmm-ﬁm
Page 2 Page 4 :
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1 come in 80 long as it's in that narr., .« area and a 1 MR LING.  Yes, I asked, ] was asked
2 short window of opportmity. And that narrow 2 by all and I reluctamly agreed to present it,
3 area is, of course, to participate in support of 3 telling them that it would be very short and
4 the director's report. 4 sweet. And anyone eise who wanted to make
5 We recognize that if in fact you had 5 comments, I'm sure the court would be more than
6 objections to the director’s report one would 6 happy to bave them do thar. But I agreed to
7 have filed an objection or would seck m file & 7 present hoth the motions.
8 late objection. We also know that if you are g THE COURT:  Thank you. Mr. Monson,
9 going to respond you would have responded because | 9 did you want to address the motion on behalf of
10 you felt the director could not or would not 10 the Unired States?
11 support perhaps a recommendation. 1 MR MONSON:  Briefly, Your Honor.
12 But whers the director is not there, it 12 Thank you, .
13 seems those people who want to now assure thae K Your Honor, we have — there was some
14  the recornmendations are properly presented and, 14 difficulty in getting a copy of the motion. And
15 to the extent possible, confirmed by the 15 we didn't get 2 copy until late yesterday; and so
16 magjstmeanduldmaedythismun,dmthey 16 we haven't had a chance to folly review it. We
17 should have some window of oppertmity to appear |17 didn't even know of its existence until we saw
18 in those subcases. And that's what we're asking 18 the court's order granting expedited hearing,
19 for, that narrow window of opportunity. 19 But be that as it may, the motion isn't overty
20 THE COURT: Mr. Ling, a3 I read the 20 complicated; and I think we have had an adequate
21 motion, it is to allow parties. I assume you 21  opportunity to respond.
22 mean parties to the Smnake River adjudication 2 Essentially we don't see a reason to amend
23 under the current statute. Then that would 23 administrative order No, 1 simply becanse it
24 include the State or its various agencies, 24 provides the rellef thar these parties seem to be
25 MR.LING:  Ithink that would be 25 secking in that rule 6.g. provides for the

: Page 5 Page 7
1 true. The State or any agency that is a claimant 1 Dotices — or motions w participate which are to
2 could very well be a party. 2 be treated similarly to a motion o intervens
3 And I, again, I suppose that would be — we 3 under rule 24. And w the United States' poine
4 had not anticipated necessarily the Stare being 4 of view, anyway, it seems like that's the
5 ﬂ:eoaednatwouldmin;butlseemmeagmcy S appropriate vehicle for parties to participate.
6 who feit that there wag a need to come in to 6 And if the concern is one of timeliness, 1
7 support the director's report and the director 7 think that we would not oppose the court
§ wouldn't do that, they would have that & recognizing some liberality in giving peopls
9 Opportunity. 9 latimde to file motions to participate now gince
10 And then the other point that you make is 10 there has been a change in the ruls of the
11 well mken. Obviowsly the State may have certain u  director.
12 provisions that I've heard them talk about that 12 As a furtber discussion, we haven't seen
13 they feel are of enough importance w the State 13 anywhere in the pleadings any statement of
i4  that they would want to be active in supparting 14 exactly how the admimistrative order No. 1 would
15 the director's recommendations. And that would 15 be amanded, what kind of languase the court
16 givethunanoppcmnitymdamﬁ:odbywhich 16 should adopt. Nor do we see any particular
17 they would then become 2 party and show that 17 description of language which prohibits them from
18 they're going to be active in that rather than 12 filing motions to participats at this time,
19 merely appearing through an expert wimess or a 1 So given that there is atready in place a
20 witness being the director, 20 vehicle for parties who want to participate to
21 THE COURT: ifcalled 21 defend a director's report, we think thar
2 MR. LING:  Yeah, 22 administeative order No. 1 need not be revised or
2 THE COURT:  Thank yoo, Mr. Ling, 23 amended simply becanse it already provides the
24 Mr. Ling, was there — are you speaking entirely 24 relief that they seem 1o be seeking.
25 on behalf of the joint movants here? 25 Thank you.

Page 6 Page 8
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1 THECOURY: Tha' 'ou, Mr. Monson, 1 understan. ¢ of the issues?"

2 M. Brown, - . 2 “Only that the diversion rate in thig

1 MR. BROWN:  Your Honor, we oppose this 3 panicnlu'casewasbasedoumhchanacze,md

4 moﬁon;andwednn‘tdososimplytheoreﬁcally. 4 ﬂlatsprinklersyaemsingmerﬂ,minchan

5 We are presently involved in 2 case where cartain 5 acre was probably adequate,”

6 ground water appropristors have attempted to 6 “Is it adequate in this particular

7 intervene after being on notice for about thres 7 sinnation?”

B yeas. 8 "I would need a little bit more

9 Now, I understand that the purpose of $ information to make that determination "

10 Mr. Ling and his fellow associates and other 10 Finally, I say to Mr. Peppersack:

1l parties is 0 simply support the diractor's 11 “Mr, we're @lking about beneficial

12 recommendation. I'm not surs what that means, 12 use of water. What's the maximum beneficial nge

13 My concerns are this: Firstof all, T 13 ofwmtonmeCandy'spropatyinyour

14 don't think anyope is entitled to rely on 2 14 opinion?”®

15 change in the director’s role, especially when 15 Answer: °T don’t know what benefit™ —

16 people such as Mr, Ling has already argued and 16 Question: "In terms of flow rate.”

17 ﬂxeszehasouminIyalwaysarguedthx:they 17 "] don't know what the maximum beneficial

18 were — the director was disinterestad. 18 useis.®

19 What concerns me is my clients have 19 The point is quite simple, Your Homor. The :

20 proceeded only against the director knowing that 20 department has made no determination, Other i

21 he didn't have any information against their 2t pa:ﬁesh:vznowﬁledmoﬁmsto;:arﬁdpm

22 claims, And now they are faced with the 22 supposedly to defend the director's position,

23 proposition of opening up the proceedings, which 23 which they call a - the director's determination

24 is extremely expensive, % ofwhxmnmuybebeneﬁdaﬂyappﬁed. |

25 To bring this matter home, I would ke to 25 My clients are now being asked to be f
Page 5 Page 11

1 justreadmthecounsomedﬁngth:'sgoingon 1 mbjeadmmmhm,ﬁwov«ywyﬁom

2 in the present subcase. The ground water 2 mmyothuparﬁesdespitctheﬁc:maﬂhey

3 appropriators on April 28th filed 8 motioa 1o 3 have elected to proceed only against the

4 paticipate. They state that they need to 4 director. They pursued appeals based om that.

5 participate because, quote, the above issues 5 And'the bottom line is if anyone is ) now

6 derived from Candy’s apparent ~ Candys are the 6 come in, they should come in subject to rle 11,

7 subcase — apparent inteqt to assert the sanctity 7 frstofall. In the subcase, that has not been

8 afaprbrdeeteeregardlessofbeneﬁcia!uae, 8 required,

9 und theceby preserve the right to divert more 9 Werepmenﬂypmedourdimvay

10 waterthanﬂicdepamn:mhasfoundmactmﬂy 1o cutoff. And we have a hearing after this

11 be applied 0 beneficial use. 11 proceeding today in which the pround water

12 Now, the problem we have with this is those 12 appropriators through 2 gentleman named

13 simply aren't the facts. The ground water 13 Mr. Taylor would like 0 intervene.

14  appropriators attended the depositions and other 14 We'venotbemgivmmomormnityior

15 dismveryinmiscasewhhhocwrredaboma 15 discovery. The special master has created a

16 month before this statement was written, 16 systancaﬂedalmgxﬂngmﬁminwhid:peoplc

17 During the discovery the department's 17 couldcnmeinanddowhatlumlmwm.l.ing

18 expert was asked by me; “Do you have any 18 i5 asking to be able to do, present evidence in

19 Opinionswithr&tpectmhowmnchcouldbe 19  support of the director's repoct.

20 bmeﬁcizllydivuwdbym:(:andyxmizﬁgm 20 F‘mofan,wethinkh'sunﬁmdy. And

21 36 acres on the ground?” 2 wedon'tthinklhm‘sanymﬁxﬂmdday

22 Answer, Mr. Jeff Peppersack, the 22 of several years,

23 department's expert "1 don’t have anything to ) In fact, in that case, as in the case of

24 base the opinion on at this point, no." 24 M.Lingandseveralofdmeothzrgmlm,we

25 I again asked Mr, Peppersackc “What's your 25 ﬁledanmionmdesigmt:bminwideiamin
Page 10 Page 12
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the summer of '93; and most of { : gentlemen
responded by August of '93. They've had more
than 2 year before the stay was imposed to become
involved based on issues we identified; and no
one has done 20 to dats, They've had substantial
ﬁmaﬁerwardswbemmwed,andﬁ:ey‘ve
not become involved.

It's a simple point, and I don't mean top
balabor it. But oy clients have spent at this
pointdisputingabomlﬂmhesofwm,md
ﬂzisdoesmthludeb:sinwﬂei&mes,jnstin
their case, they have spent close to $25,000. I
wbmitontheopenmrketﬂmtwouldbavebmght
their water right time and time and time again_

And they're entitfed to have their trial
widlmeveryoneinmismmnowbaingaﬂowed
to participate. The only denial of due process
ig the delay thet occurs, and nore of these
people who appear today who now sesk 1o

S omuomaewn.

Jod
ew iR EpE

f
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Having said that, «our Honor, I just urge
you to recognize, while many people have
purpartedly relied on the director, the director
has always said he was disinterested. We've
neva'rdiedonthedimcmr;butwecan‘tget
our water rights decreed, And we certainly can'y
get it done economically. So we just urge the
court to keep the process closed, aad tw
recognizeﬂlznooneisbeingdeniedmything
which they have not voluntarily waived.

Thank you.
THE COURT:  Mr, Brown, do you agree
with Mr, Monsonthzmepwceasmfile_amtion

1o participate wnder administrative order 1 is
sufficient given your current concerns?

MR. BROWN:  with the interpretation
we've had in the one case we'vs been involved in
before the master, I don't think it's sufficient
becauseit'unalogonstoamoﬁonwh;tmme.

requirement that snybody who wants to participate
signs, first of all, a pleading, which the
special master in the Candy case, anyway, has not
required, 50 we don't know what the litigating
amicas's position is. We need 1o, first of all,
hmﬂmpmywhowi:heswparticipaum
their interest, stae their position subject to
rule 11, and state it in terms of a factoal
position_

Tmean if the ground water appropriators
Row want to come in in the Candy case and,

(- - DN BN B NV T N * S

shREs

- s
0 A

20 participate can claim that they"ve been denied 20 And the four criterts to- i motion o' intervens

21 dueprocesswhenﬂwywaivedﬁntdghtbynot 21 are adequacy of represeniation — an interest in
2 moving to intervene. 2 mm,mwﬂmw
23 Now, properly understood, the motion 1o 7 mmumonhlnmh.umm

24  participate is necessary; and it's necessary not 24 here. They wouldn't be partiss 16 the

25 just because there's a general concern about 25  adiudication,

Page 13 Page 15
legal issues. Because as the court already Wit the restriction, ¥ think; we Tieed 5~
noted, legal ixsnes will be renewed de novo based we need uhowingotm«mﬁm‘mgu
on challenges 10 the director's recommendation — objection ot responne, and & showley of prejudtte
or the master's recommendation fctuaily if tha party iy not allowed t %

S0 I suggest that we need to have 3 tervens. Otherwise we rendsr e

G:SQESwnqmuruNH

—
-]

obi v e ity

THE COURT:  Thank yon, Mr. Brown.

Wasthateayonedsewhowishedmargue
in opposition v the motion?

(NO RESPONSE)

THE COURT:  Mr. Fereday, you're
opposed to the motion?

MR. FEREDAY: ‘Your Honor, I did not —
Was not one of the movants. I am not opposed to
the result in the motion, although I have same
concerns about some of the language in it. But

17 pursuant to rde 11, advocate thar the director 17 inlightoer.BtO\vn'aoommmta,lwmndlikem
18 haspa'wedyduminedbmﬁcin!mdspiu 18 respond.
19 the fact that the director admits he made 2o such 19 THE COURT:  well, I'm not going to
20 determination, thea that's fine. But we need to 20 argue your subcase. Mr, Fereday, if you would
21 protect the process. And we need to have 21 like 10 respond to the concerns you have about
22 court requirs some showing of inadvertence, 2 languageinthemﬁon,mmaymmepodhm
3  excuse or otherwise to becoms involved in the n MR. FEREDAY:  Your Honor, the lmguage
24 factual issues before a recommendation is filed b1 | inthemtiouwithwhichwehadsomeconcmwas
25 with the district court. 25 language that indicated that administrart

Page 14 Page 16
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order 1 and the motion ticipate procedurs
effectively bars or doas bar people from getting
in, We believe it does not bar claimants from
getting imto subcases, but we do agree that as it
has been implemented, particularly in this new
era, if you will, I think the issue is
preseuted.

We do agree with Mr, Monsou that some — if
this is what he said, I believe it is — that
soms liberality or some more liberal standard

L RPN I Y S G A Lo

10

never ruled, .athe's 2 disinterested party. It
certainly did not occur until the legisiature
changed his role.

Now, when we had the izsue before this
court as a basinwide issus what the role of the
director was, I was ane of thoge who raised the
issue that the dire<tor — we should be able o
rely upom the director to defend hig
recommendations; and it should not be
for every claimant to come in and participats in

11 should be applied at least for some period of 11 those subcases where his recommendations are
12 time, in cur view, to allow that procedure to 12 questioned if we agree with them.
13 work and for people o have an oppormnity to 13 And now we don't have that. The
14 come into these subcases at this point. 14 legislature has made it clear that now he will
s We don't want 1o see the procedure closed 15 not necessarily be the party defending that,
16 as Mr. Brown has indicated, We believe that a 16 So it's 2 new ballgame whether Mr. Brown
17 proper interpretation of sdministrative order 1 17 likes it or not. I didn't make the rules.
18 i that there should be an effort w extend 18 Cectainty inadvertsnce mnd excoss; if
19 justics to claimants who have legitimate reasons, 19 thet's what we're saying, we hiave excuse. I'm
20 particularly now with the new status of the 20 talking abhout a reliznce wpon the status as it
21 director, for coming into these subeases, 21 was when the time-for fiting objections was
2 Thank you. 2 there; orvesponmes.  Now that stang has chanped”
2 THE COURT:  All right. Thank you, 2 because the director is 20 longer an adversary in
24 Mr, Fereday, 24 the adfodication.” ~
vl Mr. Ringert., 25 So now — and I'm not saying how many

, Page 17 Page 19
1 MR. RINGERT: Might I express a brief 1 people will, but we nead 1o have some
2 concern, Your Honor? 2 opportunity, And I need w talk w my clients
3 THE COURT:  Please. 3 and express to them do you want 10 appexr m a
‘4 MR. RINGERT: If it plaase the court, I 4 particular subcase w0 defend the director's
5 don't believe this motion addresses our situation 5 report becanse the director may not necessarily
6 in the Niagara Springs case. And I would hate to 6 bedoing that
7 see the setlement disturbed by filing notices to 1 THE COQURT:  No, I think the director
8 participate in a matter where the settlement has ¢ will not be doing that.
9 Dbeen approved by this court and would be at finsl 9 MR.LING:  lagree. Although mayhe
10 judpment, I think, were it not for the various 10 the State could come in and want to assart the
11 interpretations of the amnesty statutes. 11 position. And I — of course, most of my dients
12 S0 I bope the court, if the motioa is 12 would not notice the distinction between the
13 granted, will address that particular item. 13 State of Idaho and the director who is of an
14 Thank you, Your Honor. 14 agency.
15 THE COURT:  Thank you, Mr. Ringert. 15 But in any event, those people nead o
16 Any other movants want oot from under the 16 know, well, what's it poing to cost. And I don‘t
17 rule or the request? 17 want t0 have 10 tell them, well, we have to file
18 (NO RESPONSE) . 18 2 motion to participate; we have o follow
19 THE COURT:  Any other comunentz for or 19 rule 24 similar to a motion to intervene; and I
20 against the motion, Mr. Ling? 20 don't kmow how mmch that's going to tke; and 1
21 MR.LING:  Again, Your Honoe, may it 2 don't know how difficult it's going w be o gt
22 please the court, 1 felt it necessary to respond 22 permission to intervene, Whereas if we had a
23 o Mr. Brown's remarks. 2 right o file an intent to participate, then, of
24 Number one, the director, to my knowledge, 24 course, they wonld be able to get in without a
25 has never 53id officially, and this court has 25 great deai of cost.

Page 1B Pagz 20
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1 Certainly I have enough faitf  the 1 some tme Or you w...¢ added as a party because
2 spedalmmmﬂxauheymguingmmm 2 it'sfoundthatmaybeymwmindispemable.
3 those proceedings. And if somebody comes in at a 3 Ihemmoemmyhasmaaumoﬁtywdecide
4 timewhmthm'salreadyasededagmemem, 4 whath:volvemmthaznewpmyisgoingtohave
s theyaregoingwszy,wdl,youcanpaxﬁdpate; 5 andwhetherornotanyofthethmgsﬁxathad
é bmthm'snothingheewparﬁcipmonany 6 takenplwenmdedwberevisitedmnot,
7 mm'easfarasmatmgeoftbsproceeding. 7 including discovery,
¢ They don't have to reopen it; and T don'; think 8 But I don't think it would be possible to
9 anybody anticipated that anything would be 5 awswer ane way or the other without knowing the
10 resopened. 1o facts of each case and the special master then
1 But we're merely asking 2 method — and I 11 making that decision.
12 understand that Mr. Brown may not [ike to sas 12 THE COURT:  Thapk you, Mr., Ling,
13 that Because if T was in a position that T was 13 Coungel, I'd like to take a 10-mimse
14 objecting to the director's report on 21 issue 14 recess; and then I'm prepared to rule on the
15 and I only had the divector a5 a party at one 15 motion. We'll be adjourned for 10 minures,
16 time and now he's gore, I would Jove that 16 (RBCESS) ‘
17 position, And I wouldn't want anybody elge 17 THE COURT:  we'll go back on record.
18  getting involved becanss I would Like to be sbie 18 Counsel, addressing the joint motion to zmend
18 I argme my position without aybody else 19 administrative order 1, I am going to rule as
20 Ivolved. And if somebody filed a motion to 20 follows: Finst, the — I guess technically the
21 participate, I would make strong arguments that 21 motion will be granted in part and denied in
22 he shoulin‘t be allowed at that time if T was 2 part, ngﬂzanmnendadminismeordul,
2 tryieg to give my best to my client in that 2 I will order that parties to the Snake River
24 sitmation. 24 BasinAdjudicztionbegramedtheopportunityof
28 But that doesn't mean that that provides 25 filing 2 motion to file a late objection or

Page 21 Page 23
1 thcothapeoplednepmcesswithmcleastcost, 1 response.
2 and that i 2 right to participate where the 2 Now, what I'm trying to do is balance the
3 diremocisnotduingwhzﬁ:eymoughhemight 3 equities, the interests and the costs to the
4 be doing, 4 verious parties in these cases. And one rule
5 THE COURT:  Mr. Ling, then, if what '5  mecessarily does not fit all. Essentially the
§ you’resuggmingisﬂleoppmmafaxningin 6 respongibility will be the special masters’ in
7 m,xmm.ﬁmmmmcmym 7 themmmdwesmdminemebuisnpcn
8 mﬁ)rmedepmunem,areyoumggwﬁngma 8 which additional parties can be admitted in the
g &emwpa:ﬁcipamormpnrtymﬁnmbcase $ subcases.
10 wouldnotbeaﬂowedznylddiﬁonaldiwovery, 10 Thexefore, in order o get into a subcase
11 but would simply take thet information which is 11 atthisjuncmre,andonlyfonhembuim,.g
12 ofpnbiicreemdandcanbeprovidedbym 12 panty w the sdjmdication will be required within
13 department and go with it? 13 Zldtysmﬁh;moﬁonnﬁhnhsobjecﬁm
14 MR, LING:  would think the special 14 or regpopse. Presumably if one was intended m
13 master would have 1o resotve that. 1'd be 15 bealigmdwithdmpmyalreedyhavingﬁledm
16 refuctant o say one way or the other. 16 objection, whether that's the claimant or someogs
17 Itdepmdsonwhatmgethepmmdingx 17 eise,youwonldbeseekingmﬁlemobjecﬁon.
18 arein. I would think the special master 18 Pmumbtyimmueﬁngwbulicndgiﬂx
19 probably, depending om who has besn involved in 19 mpondmwfnmeﬂy&edq)myum&
20 dmquy,mldmakeadeasnnumwhethuor 20 file a response, You'll be required to submit
21 not additional di wauild be allowed or u winhyourmomnawmpimdmardobjecdon
22 not. Andalotofthawmlddependuponwhomay 22 or responge form,
7 hzvealmsdybeminvolvedinmad'mquy. - The master will review the motion and
24 No different than it was if you were to 24 accept the late objection or a responsa on a
25 mmacacmahadbemgoingmﬁx 25 showingd‘goodmamdam"

Page 22 Page 24
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1 position, If aparty see 5 file a latg |t from the 1. .anca of the order, That may be 3
2 objection or response and fails to state 2 2 coupledaya,but—anddmhchd-dlpldx
3 maimrimzsposiﬁon,itdoesnotsmeany 3 0 the adfudicarion 21 that term is defiged i
4 utility ¢ clutter the proceedings in that ¢ ths ew atatute. And 20 I take thar % megy all
5 fashion. 5 state agencies or the State of Idaho,
6 The master will make the determination on 6 Mr. Brown, any questions?
7 cause. The master will make the determination on 7 MR.BROWN:  No, Your Honor, other than
& merit. And the master may grant the filing of 8 theobviousmwhidllthinkwmcomgup
9 the late objection or response with such 9 innnediawlyaﬁetﬁﬁsheadng;mdthaxis
10 limitatiomasarejustandappmpﬁate. Those 10 whedlerthecauncouldgiveussomeindicaﬁon
11 couid inciude limitarions on discovery, 171 whetha'goodwmisesmbl'uhedbyrmﬂof
12 scbeduﬁng,whatevermaybeneeessary. 12 the director alone,
13 I think this way I Intend o see that theve 13 THE COURT:  As a general marter, |
14 be some liberality i parties having the 14 wouldsaythatdoesesnblishgoodme;butl
15 opportumity to get in these cases, at the same 15 can concefve of a number of situations where
16 time giving the parties 1o the subcases a fair 16 there may be objective criteria in a sybcase
17 opportmity ®o resigt whar, upon «xamination, 17 which would require a different resuit.
18 might ba & meritiess amempt w get into the 13 Ssvulnyrmwvlevﬁsptwess
19 cases. Im other words, if you got something to 19 libmﬂy,\_itisth&&lwpmpﬂiﬁu.,
20 say, Isuspect you'll be in. If you don't, we're 20 ﬂleud‘ﬁeminhmy,rmdut
21 not going 10 wasts mybody's time. pal mmam-mmm. You
” This will allow, wo, with the filing of a » mayhxvemkmacﬂonsinambcaseprevionsly
21 pleading,mobjectionormponse,.the:special i ﬂ:atwonldmtauowywtogethnnduthis
24 master w very quickly align parties. If you're 24 rule
25 aligned with another party, the special master 25 Mr. Monson?
4 Page 25 Page 27
1 certzinly may appoint lead counsel, Sa simply 1 MR MONSON:  1have nothing. '
2 filing an objection, having it granted and being 2 THECOURT: okuy. Counsel, I'd like |
3 indoesn‘tma:ﬂymeanmatyou’mgoingm 3 1o move (o the next matter on the agendn. Thers ;
4 besayingwymud:otherthanthroughlead 4 hasbemamoﬁonﬁoadmiﬂohnl’aﬂl(mdyas ‘
5 counsel. So I will leave it t the masters to 5 counsel pro hac vice. ‘
6 manage the case. § Mr.Holliﬁeld,didyouwmwptoeeed :
7 Mr. Ling, any questions? 7 with that matres? o
8 MR LING:  Just one, Your Honor. In 3 MR. HOLLIFIELD: Yes, Your Bonor,
$ the objections that one may want to file, or 9 THE COURT:  Mr. Hollifisld
10 respomc,lmmethatymmmtaﬂowing 10 ME. HOLLIFIF1.D: Thank you, Your Honor,
11 anybody t cpen up new issues that are not 1 YmnHomr,Ihzvenotrweivedanyobjeaionsw
12 already raised. My concern is you didn't mention 12 the motion.
13 that; and if you just allow objections to a 13 I would like to tell you a little bit about
14 gubcase, then partiee may want to raise issues 14 John Paul Kennedy. He graduated from Harvard
15 that have never been raised before. And I assume 15 University, HsmandedﬁxeSmnﬁrdUnivusky,
16 that is not your intent. 16 and he received his JD from that law school.
17 THE COURT:  That is not my intent. 17 He's admitted o peactice before the
18 That was not the intent of the motion as [ took 18 Suprems Court of the United States and is :
19 it 19 aurently 3 member of the Utah Bar Association. '
20 MR. LING:  Right. 20 And he has been in private practice for 28
21 THE COURT: SO your objection and |7 years.
22 response will be limitad to the jssues already 2 Anda this time, Your Honor, I would fike |
23 before the special master in the subcase. B to introduce Jobn Paul Kennedy to the court. !
24 But you will kave to take a position under 24 THE COURT:  Mr. Kenmedy, good
25 rule 11. And you have 21 days in which o do it 25 afternoon, ;
Page 26 Page 28 °
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