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Rupert, Idaho 83350
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Case No. 36-02080

Case No. 39576 BRIEF IN OPPOSITION TO

MOTION FOR LEAVE TO FILE LATE OBJECTION

)
)
)
)

DESCRIPTIVE SUMMARY

This brief is filed in objection to the Motion of Magic
Valley Underground Pumpers Association and its individual members
for leave to file a late objection in this subcase. Objection to
the Motion is supported by the Affidavit and attached exhibits
submitted herewith.

ARGUMENT

Assuming for the purposes of argument that the standard
to be used for denying or granting a Motion to File Late Objections
in the SRBA are Rules 55(c) and 60(b) of the Idaho Rules of Civil
Procedure, it is necessary to consider the law as it existed at the
time the license was issued, the facts preliminary to the issuance

of the license and subsequent thereto, the legal effects of the
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of filing thereof, the name and post-office address of the
applicant, the source of the water supply, the amount of water to
be appropriated, in general the nature of the proposed use, the
approximate location of the point of diversion, and the point of
use, stating in said notice that any protests against the proof of
such application, in form prescribed by the department, shall be
filed with the department within forty (40) days from the date of
such notice. The Commissioner was required to cause the notice to
be served on the applicant and upon such service, the applicant was
required to cause the same to be published within ten (10) days
from the date of such service in a newspaper printed within the
county wherein the point of diversion 1lies. The notice was
required to be published at least once each week for three (3)
successive weeks. Any person, firm, association or corporation
concerned in any such application could, within the time allowed in
the Notice of Application, file with the Commissioner a written
protest against the approval of such application. A hearing would
be conducted upon any protests being received. (See 1967 Idaho
Session Laws, Chapter 374, showing the language as it existed prior
to 1967 amendments.) An application was filed by the United
States, no protests were filed opposing the application and the
Commissioner forthwith approved the application, finding that it in
all respects conformed with the requirements of Chapter 2 of Title
42, Idaho Code, and with the requlations of the Department of

BRIEF IN QPPOSITION TO MOTION
FOR_LEAVE TO FILE LATE OBJECTION -3-




i, Hikil.obeN & ROGINSON

ATTORNEYS AT LAW

"RUPERT, IDAHO 83350

o o 0 K’ N

ﬂ

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

" 3. In connection with permits held by the
United States, whether acquired as the
original applicant, by assignment or
otherwise, the State Reclamation engineer may
extend the time for completion of the works
for such additional period or periods of time
as he may deem necessary upon application
supported by a showing that such additional
time is required by reason of the status of
plans, authorization, construction fund
appropriations, constructions, or any
arrangements which the Secretary of the
Interior or his authorized representative has
found to be requisite to completion of the
construction of such works. The extension of
time for completion of works under this
provision shall automatically extend the time
for completion of the one-fifth required to be
done in half the time, and for making proof of
application of water to beneficial use." 1949
Idaho Session Laws, C.127, p.225.

As can be seen, the legislature set no limitation on the
additional period or periods of extension which may be granted by
the State Reclamation Engineer to the United States. It is also
significant to note that there was no provision for third parties
to protest an extension nor an opportunity for the permit holder to
appeal should the extension be denied.

Until 1967, proof of completion of works and proof of
application of beneficial use under a permit were controlled by
Sections 42-214 through 42-217, Idaho Code. These sections
required that upon receipt of notice from a user of water under a
permit that he is prepared to prove that the works have been
completed and that they have used such water for the beneficial

purpose for which the diversion of such water was intended (which
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(See letter and Memorandum of Carl E. Tappan dated January 22,
1964, Exhibits C and D attached to Ling Affidavit.)
Section 42-224, Idaho Code, further provided:

. +« .« that any one feeling himself aggrieved
by the statements contained in the license
issued by the department, or the refusal of
the department to issue such license, may
appeal therefrom to the district court of the
county in which the place of use of the water
claimed shall be situated. Such appeal shall
be taken within sixty (60) days from the date
of such license or the refusal to issue such
license, and shall be perfected when the
appellant shall have filed in the office of
the clerk of such district court a copy of the
license, . . . , a copy of the protests
against the issuing of such license filed with
the department, . . ."

No formal protests were filed and a timely appeal was not made to
the district court.

On June 10, 1965, the State Reclamation Engineer issued
a License and Certificate of Water Right, Water License No. 20736,
to the United States of America, Bureau of Reclamation, with a
priority date of September 9, 1948, authorizing diversion of 1,100
cfs of water for the irrigation of 62,604.3 acres. (Exhibit K
attached to Ling Affidavit.) Prior to that date, four separate
appeals were filed against the State Reclamation Engineer in the
District Courts of Minidoka, Jerome, Lincoln and Blaine Counties,
respectively. (Exhibit I to Ling Affidavit.) Each of the appeals
was subsequently dismissed on the grounds that the letter of the

State Reclamation Engineer was not an appealable license or refusal
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binding upon the state as to the right of such licensee to use the
amount of water mentioned therein, and shall be prima facie
evidence as to such right. Magic Valley Underground Pumpers
Association, Inc. has not indicated that it has a defense to the
water right established by the license, but attacks the priority in
the license. The opportunity to contest the validity of the
license has long expired. The Magic Valley Underground Pumpers
Association and its members are also barred by the provisions of
the Idaho Administrative Procedure Act (IAPA). Section 67-5270,
Idaho Code, provides that judicial review of agency actions shall
be governed by the provisions of that chapter unless other
provisions of law are applicable to the particular matter. To
obtain judicial review under the IAPA, the requirements of Section
67-5271 through 67-5279, Idaho Code, must be complied with.
Section 67-5273, I.C., provides that a petition for judicial review
of final agency action must be filed within twenty-eight (28) days
of the agency action, except as provided by other provision of law.
It is clear that judicial review of the issuance of the license
under IAPA has long expired. Had review been allowed under IAPA,
the scope of the review would be controlled by Section 67-5279,
I.C. Under this section, the court may not substitute its judgment
for that of the agency as the weight of the evidence on questions
of fact. It is also clear that the Magic Valley Underground

Pumpers Association and its members may not seek a review of the
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County Commissioners of Arapahoe, 692 P.2d 1106 (Colo. 1984). The
action before the court was for declaratory and injunctive relief
on the grounds that the Board of County Commissioners had acted in
excess of its power which involved actions quasi-judicial in
nature. The court noted the statutory requirement that such quasi-
judicial actions must be appealed pursuant to C.R.C.P. 106(b).
Noting that the gravamen of the complaint was that the Board had
proceeded in excess of its jurisdiction, and that such review was
cognizable under C.R.C.P. 106(a)(4), it held that the action
therefore must be filed within the 30-day period provided by
C.R.C.P. Then noting that the complaint had not been filed within
that time, the court held that the failure to do so was a
jurisdictional defect and the failure of the sheriff to bring the
action within the requisite time period deprived the district court
of subject matter jurisdiction. The court further noted that the
sheriff "may not seek to accomplish by declaratory judgment what
[he] can no longer accomplish directly under C.R.C.P. 106(a)(4) .

. e The Court of Appeals of Idaho reached a similar opinion in

Fox v. Boundary County Board of Commissioners, 114 Idaho 940, 763

P.2d 313 (Id.App. 1988).

There are other legal principles which deny to the Magic
Valley Underground Pumpers Association, Inc. and its members the
right to relitigate the issuance of the license by the Reclamation

Engineer in this case. The moving parties are barred by the
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finality. Thus, once an administrative order

becomes final, the administrative decision of

an adjudicatory character binds the parties to

the proceeding and is res judicata, thereby

precluding a subsequent judicial proceeding

between the same parties regarding the matters

litigated in the administrative action.

Res judicata bars relitigation not only

of matters determined in a previous

adjudication but also matters that a party

could have raised."

This general legal principle is fully applicable in this case, and
forecloses the moving parties from asserting that they have a
defense to the water right recommended to the United States
pursuant to the license. All of the parties seeking to file the
late objection, if they have any standing, must have either been
present at the time of the publication of the proof to be submitted
for the issuance of the license, or the preceding owners of their
water rights were present. They had the opportunity to raise the
issues by filing a Verified Protest (sworn statement) or by seeking
a court review of the issuance of the license, within the statutory
provisions then existing. They may not now wait thirty (30) years
and seek to relitigate those matters.

There is no question that the issuance of the license by
the Reclamation Engineer was a final decision. There 1is no
question that notice was given to the public by publication as to
the proof that was to be presented to the Reclamation Engineer for

the issuance of the license. Finally, there is no question that no

formal protests were submitted to the Reclamation Engineer to
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are seeking relief from the license. Under Rule 60(b), I.R.C.P.,
assuming one can ignore the statutory provisions for review, they
would be required, to set aside or obtain relief from the license,
to commence action within six (6) months, and at the most, one (1)
year after the license was issued. For these reasons, there is no
meritorious defense available nor has one been presented. It is
also submitted that allowing the filing of a late objection would
be prejudicial to A & B Irrigation District and the United States.
It is immaterial as to whether or not each member of the Magic
Valley Underground Pumpers Association was aware of the proceedings
which gave rise to the issuance of the license. They or their
predecessors in interest who would have standing to question the
priority date of the license had notice of the proof that was to be
presented to obtain a license by the United States, and numerous
members of Magic Valley Underground Pumpers Association were
involved in the filing of informal protests or attempting an appeal
of the decision to issue the license. It is not sufficient for the
members of the Association to allege that they may not have even
been born at the time the license was issued. Unless they have a
water right that would be affected by a change in the priority of
A & B Irrigation District, they have no standing to file an
objection. If they have such a water right, their predecessors in
interest had the knowledge required to file an objection, and such

knowledge is imputed to the members of the Association.

BRIEF IN OPPOSITION TO MOTION

FOR_LEAVE TO FILE LATR OBJECTION -15-




LING, NIELSEN 8 ROBINSON

ATTORNEYS AT LAW

RUPERT, IDAHO 83350

© 0 N & O s+ L NN -~

HooH e e
®° N = O

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the license and its priority date. For one to assert that he had
no knowledge as to the events because they were not born at the
time does not grant them the opportunity to contest those
proceedings based upon any legal premise.
CONCLUSION

It is respectfully submitted that the Motion to File a
Late Objection by the Magic Valley Underground Pumpers Association
should be denied and overruled in all respects on the grounds and
for the reasons that the moving parties have failed to establish
that they have a meritorious defense to be raised by the filing of
an objection and that the filing of an objection at this time would
be prejudicial to the rights of A & B Irrigation District.

Respectfully submitted this 16th day of June, 1995.

LING, NIELSEN & ROBINSON

%f%

Roger D. Ling
Attormey for Claimant,
A & B Irrigation Dlstrlc
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MEMORANDUM FOR THE IDAEO STATE RECLAMATION ENGINEER CONCERNING WATER FILINGS
FOR THE NORTH SIDE PUMPING DIVISION, UNIT B, MINIDOKA PROJECT, IDAHO :

The United States of America, acting through the Bureau of Reclemation,
and for the ultimate benefit of citizens of Idsho who obtained homesteads on
this reclamation project made a water filing undef the State Water Code for
this project. The appiication was filed with the Idsho State Reclamation
Engineer on September 9, 1948, and was approved on November 9, 1948, This
filing was for 1333.2 cubic feet per second of public waters of the State of
Idaho to be developed from an tnderground source of water found to exist in
the area. Some questions have been raised concerning the approval 6f prddf of
completion of works and the application of water to beneficial uée filed in
connection with this filing. There is no argument that the project has been
corpleted and that a water supply for 637 irrigated farms in Unit B has been
devéloped for the homesteaders now residing on the project. In order to
support the issuance of the water right license, the following facts and
discussions of the questions raised are offered. A; is clearly shown by this
memorandur, not only is the State Reclamation Engineer authorized by law to
issue a water right license for fhe project with a priority of September 9,
1948, but also such action is required uader the pertinent Idaho water laws,
is in keeping with the representations made by the state to the Congress to
obtain construction of the project, is consistent with the basis upon which
the settlers homesteaded the project lands, and is not in confliet with or
prejudical to any other Idaho water users. Conversely, the failure to issue
a water right license for the »roject with a priority of September 9, 1948 »
would be contrary to the inten: of the legislature, would Be prejudical to
the resldent owners of the fanns.on the project who are the beneficiaries of
the project water rights, and would not be detrimental to any non-project
water users gnce no such non-project users formally appeared in'the proceeding
after repeated formal publications and announcemenﬁs of the opportunity so to
do. Thus, it is believed that this memorandum fully supports our position

that a license should be iésueduwith a priority date of Septembef 9, 1948.
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_ showed the need for the use of the excess capacity in American Falls as a

Backeround Information

The public land area which has now been developed as the North Side anp—
ing Division is composed entirely of public lands and is an area which has had
a long history of contemplated development as a Federal reclamation project.

A large area of public land, including the area included in the Nortn Side
Pumping Division, was withdrawn for reclemstion development as the Minidoka
Federal reclamation prOJect sthortly after the authorization of the reclamatlon
program in l902. From the outset, .the area was proposed to be developed along
with the other lands in the Burley-Ruperfdarea as rarious divisions‘of 8 mejor
project development known as the Minidoka Project. .The initisl erea is ﬁithin
the Minidoka Irrigation Districﬁ, is served by gravit& from Minidoka Dam, and
is known as the Gravity Division.v lhe lands on the south side of the river
were developed by pumping from the river; are in the Burley Irrigation
District, and are known as the SOuuh Side Pumpi g Division.

The first storage reservoir built on Snaxe River is Jackson Lake and this
reservoir conteined addltlonal capacity intended to be used for the development
of the public lands in the Minidokae Project area. However, this additional
capacity was made svailable during the water-short years preceding the 1920's
as a supplemental source of supply to already developed lands diverting above
Anmerican Falls. Thereafter, the American Falls Reservoir was builr in the
1920's with sufficient capacity to provide water for’the development of the

North Side pumping area. Again, howe&er, the water shortages of the 1930's

source of supplemental water supply for existing lands already developed.

And, the water in Amerlcan Falls was leased to the various canel companies and
irrigatlon distriots then developed in the Snake River area diverting above
Milner Dam. Plans to develop the North Side pumping area were continued to
be urged upon the Bureau by the various interests in the'Minidoka-Rupert-Burley
arca and the plans to accomplish this grew out of.the authorization of the
next major storage reservoir in the Upper énake River Basin! that being the
Palisades Project. The basic plan was that tne larger part of the leased
space in American Falls Reservoir would oe made permanently available to the

2
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existing canal and irrigation districts. The remeinder of the American Falls
Reservoir capacity, supplemented by new storage at Palisades was set aside for
a portion of the Minldoka North Side Pumping Division. This plan limited the
size of the North Side Pumpinz Division area that could be served direct from
the Snake River. This limited area is known as Unit A of the North Side.Pump-
ing Division. The remaining portion of this withdrawn public land area in tﬁe
North Side Pumping Division area was to be developed in common with the ﬁnit A
area but was to be served from ground water. This basic plan was made part of
the legislative history and incorporated into the bill which authorized
Palisades Reservoir and the North Side Pumping Division. Thus? it éan be-ééen
that the various interests in the Snake River Basin comprising Water District
Ho. 36 have long recognized the merits of the North Side Pumping Division area
development and that development has been in contemplation over a long period
of years.

The foregoing matters were the subject of much public discussion, were
widely reported in the press of the local area and of ﬁhe state at largé, were
officially announced in correspondence, apd in pfesentations to the Congress
and to state governmental officlals. The information was readily available to
landowners in the Minidoka-Rupert area who were seeking a source of water for
private lands.

Authorization of the Project

The North Side Pumping Division was authorized by the Act of September 30,
1950, 64 Stat. 1083. This act in section 2 specifically authorized the project
to be constructed and operated under the Federal Reclamation lLaws in accordA
with the Commissioner of Reclamation's réport adopted by the Secretary of the
Interior on July 1, 1949, except for express modifications made in that report
by the Congress, which are not pertinent here. In accordance with the provi-
sions of the Flood Control Act of 194k, the Commissioner's repo;t was circu-
lated before presentation to the Congress to the various state governments for
reviev and comment. The State of Idaho, acting through Governor Robins,
reviewed the report and by.letter dated August.l, 1949, on behalf of the State

of Idaho, said:
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"This project has been a2 part of the over-all planning
for nearly U5 years largely because it was, even thus early,
recognized that the lands involved were, by the reason of
their fertility, climate, and situation and topography, well
suited to intensive agricultural use.

"The project, in its major portion, will make beneficial
use of Idaho's subterrancan waters available in the area as
demonstrated by the great amount of investigation work done
by the Bureau. Developed by individuel units as planned,
there should be no deleterious effect on the subterranean
water supply, since continuing studies by the Bureau will
keep check on this feature.

"Referring again to history, when 500,000 acre-feet of
American Falls Reservoir space was reserved for this project,
it was naturally implied that as and when the development was
feasible the obligation would be met.

"For the above reasons and since new irrigated land in
Idaho is in demand and sirce there is presently none being
developed elsewhere exclusively for veterans, this project
has the hearty approval of Idaho."
Moreover, the report as reviewed by the State of Idaho, contained this
materizl under the heading "Plan of Development":
"Unit B, with an irrigable area of 64,000 acres, will
be served, as indicated earlier, with water pumped from wells.
The wells, to be drilled at strategic points, will have an
estimated range in capacity from 2 to 6 cubic feet per second
and an average static lift of 200 fcet. An estimated 309
wells will be required. From each well, small lateral systems
will distribute water to several farms. Other facilities
include a system of drainage wells, and 21 observation wells
from which data can be obtained on regionsl water table fluc-
tuations.
"Gradual development of Unit B over a period of 1l years

is proposed in order to assure that the demands progressively
placed upon the ground-water supply can be met satisfactorily.”

The foregoing matters are of puvblic record in House Document No. 721, 81st
Congress, 24 session, the letter of Governor Robins appearing at page T, and
the discussions of the plan of development appearing at page 58. Attention is
called to the fact that the "Plan of Development" section of the report as
reviewed by the state indicated a development period of 11 years was proposed.

loreover, in connection with the Congressional consideration of the -
authorizetion of the North Sidec Pumping Division, Mr. R. P. Parry of Twin Falls,
Idaho, was ssked by Governor Robins to appear on behalf of the State of Idaho
at the hearings of the Subcommittee on Irrigation and Reclamation of the

Committee on Public Lands, House of Represehtatives. In connection with making
b
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a presentation in support of the early authorization and construction of the

project, Mr. Parry made the following statement in August of 1949 to the

Congress with respect to the Ilaho state water rights that would be available

for the North Side Pumping Division:

"Mr. Parry. I belicve that bas been token care of by

the Dureau in this case acs expleired by Mr. Stinson yesterday.
The Bureau made one blanket filing for all the wells that will
be in this project to supply this body of Government land, and

it would be my opinion that those wells would all be of equal
priority there and that all of the men in there would have an
equal right to a proportionate shere of water out of this under-
ground stream, which happens, according to geologists, to be
really a definite stream flowing with an ascertainable current
and flowing a large amount of woter, because when we dry up the
Snzke River in the drousht season at lMilner Dem where we divert
water for the two sides of the river, Twin Fells and Jerome, in
the next 60 miles some 5,0C0 secornd-feet of water reappear even
in the dryest season. That has to come from this underground
stream.” (Hearings before a Subecrnmittee on Irrigation and
Reclamation of the Coimnittee on Public Lands, House of Repre-
sentatives, and a Specizl Subcommittece of the Committee on
Interior and Insular Affairs, United States Scnate, Eighty-

First Congress, First Session on H.R. 5506, page 88).

The joint committees of the Congress holding hearings on the authorization of

the North Side Pumping Division were intercsted in the water rights for the

project, and at their request =z statement was inserted in the record as

follows:

"The committee understands that woter filings with
respect to underground water for unit B of the north side
puiping division have beer made by the United States with
the Stete of Idcho pursuart to the provisions of section 8

of %he act of June 17, 1902 (32 Stat. 383), 2nd that es

waters are developed through the well program the rights
thereto will become eppurtenant to the lands on which bene-~
ficial use is established. The cormmittee has been told

that, while the United States will continue to have an

interest in the water rights according to these filings,

the beneficial ownership c¢f those rigits will be in the
water users organizations subject to defeasance only for
breach of repayment asrrancements.” (Hearings before a Sub-
c.zdttee on Irrigation and Reclemation of the Committee on
Public Lands, Howe of Rerresentatives, and a Special Sub-
corriittee of the Committee on Interior and Insular Affairs,
Uniued States Senate, Bighty-First Congress, First Session

on H.R. 5506, page 185).

In keceping with these understendings, the Committee on
the House of Representatives in reportlng favorzbly on H.R.
which was adopted authorizing the Palisades Project and the
Division Project, included these words in its report (House

>

Public Lands of
5506, the bill
North Side Pumping

of Representatives
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Report lo. 1297, Eighty-First Congress, First Session, August 22, 1949, at

page 3):

"The pill will authorize the development of unit B of
the north side pumping division through the drilling of deep
wells. This is a novel undertoking under the Federal reclama-
tion law and raised cornsiderable question concerning the hendl-
ing of water rights. The committee understands that water
filings with respect to underground water for unit B of the
north side pumping division have been made by the United States
with the State of Idaho pursuant to the provisions of section 8
of the act of June 17, 1902 (32 Stat. 388), and that as waters
are developed through the well program the rights thereto will
become appurtenant to the lands on which beneficial use is es-
tablished. It is understood that the beneficial ownership of
the water rights according to these filings will be in the water
users subject to defeasance only for breach of repayment arrange-
meats." .

Congressman Sanborn of the Second Idaho Congressional District waé & member of
the cormittee at the time.

Thus, it is clear from the legislative history of the authorization of
the Horth Side Pumping Division that state representatives advised the Congress
that state water rights with a common priority of September,,l9h8; would-bg
established forlthe veterans who were to homestead the public lands involved;
and that there would be one blunket water right for all wells involved. 4

Timely Project Construction Has Been Accomplished

With the authorization of the project in the fall of 1950 by the Congress,
construction of the project was undertaken. In keepihg with‘well.known and
established legislative procedures, presidential budget requests are submitted
to the Congress, open bublic hearings are heid by the Congressiohal comittees,
and the Congress authorizes appfopriations-in accordance with its'findings on
the recormendations éreéented to it. These programs were made known to, and
voted on, by the Congressional. delegation of Idaho, and were public knowledge
to the statemd local officials and othervcitiiens generally. There was ample
opportunity for anyone desiring a more rapid rate of development to have
presented his point of view to the Congress. The record discloses no presen-
tation on behalf of the govermment of the Staterf Idaho for a more rapid con~-
struction of the project. The Congresé appropriated funds for the constructioxn

of the project according to the following tabulation:
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Fiscal year endings July 1 Anmount

1950 $ 527,500
1953 150,000
195k T 953,612
1955 1,898,891
1956 1,953,000
1957 2,768,000
1958 1,475,000
1959 316,000
1960 797,550
1961 : 320,000
1962 . 205,000
1963 134,619
1964 C 68,658

Appropriations for fiscal years 1951 and 1952
were not made due to the Korean Var.

Under the program of project construction adopted by the Congress, public
notices were issued throughout the United States inviting veterans of the armed
forces who were.qpalified farmerg to draw and seek an opportunity to obtain a
homestead on the project. An unusuelly large number of veterans availed then-
selves of the opportunity to do so. As a result of public drawings and the
secrecning of proposed settlers by a locel board of interviewvers, fhe veterans
selected end their families were required to'settle on the project and estab-~
lish hemes and develop the fariass. The following tabulation shows the number -

of farm units and the years in vaich the settlers arrived on the project:

Wumber of Farm Units Date of Entry

72 ;. 1953
85 ' o 195k
9% . © 1955

194 1956

143 1957
33 1958
1k ) 1961‘

Thus, & totel of 637 farms were made available for settlement andeere settled
in a seven-year period.

Meantime, the portion of the project to be developed by diversion of water
on the Snake River, known as Unit A, was approved for a state wéter right‘undcr
permit Wo. 26216. Governor Smylie approved this permit on February.29,'l956,
with a time for completion of works of March 5, 1961, but with proof of béne—

ficial use of water being required no sooner than March 1, 1971.
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. side the record cannot properly be considered by the state official charged

In view of the foregcing, it appears fully supported that the develoﬁment
of the project has been as rapid as is reasonably possible, considering the
large~-scale investment involved, the number of people involved, and other
scttlement end public problems concerned. The devélopmenf prégrqm i1s consistenti
with the eleven-year period estimated in the project plan contained in the
report reviewed and approve& by the Governor of Idaho by his letter of Auvgust 1,
19h9. |

Status of So-Called Objectors

The statutory procedure for obtaining a water certificate provides for
publication of the notice of the initial filing of an application for permit,
42-.203 Idsho Code. ‘This was dcne in comection with the water right permit for
the North Side Pumping Divisicn and no one filed a protest. Under the pro-
visions of 42-203 Idaho Code any private landowmer could have done so. The
legislature has provided no requirement for the publication of notice or the
filing of a protest or a proccdure for a heafing relating to a request of a

pernmit holder for an extensicn of the time to complete bis project. Moreover,

the legislature has provided that a notice shall be published when construction
of 2 project is completed. The law also requires notice of proof of the
application of water to a benceficial use of the project. Sections ho-21h and
42-217 Iaaho Code. These notices were published in connection with the issuved
permit applicable to the North Side Purping Division, but no duly or properly
verified protests were filed with the Idaho State Reclamation Epngineer's office
as is required by these statutes. Mqreover; no person appeared at the time and
place set in the published notice for the taking of proof to make any protest
or make any statements.

In these circumstances, the holder of the issued water right permit who
has (1) paid the required fees.to the state for the permit, (2) published the
requirecd public notices,‘(3) compliéd with the required proof teking procedure
established by law, and (h) provided the required verified statements as re-
Equired by lav, is entitled to have the proof accepted on the basis of the

record made in accordance with the statutory procedures. Matters raised out--

3
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with the responsibility of toliing the actions with respect to the completion
of an issucd water right permist. '

On the other hand, none of the persons objecting to the issuance of =
vater right license with a priority of September 9, 1948, would be prejudiced
by the issuance of the water right license with such a ériority, since it
would give them the opportunity to appeal the decision if they so désired, and
it is appropriaté that these persons be required to bear the burden of the

cxpense of any such appeal, rather than the developers and settlers of the

project who have met all the expenses of proceeding with the processing of

the water right application and of developing the project itself.

Avplicable Appecal Procedures

It has been suzgested that the permit holder was reqﬁired to .eppeal from
the decisions of the State Engineer which failed to approve the applicétions
of the permit holder for an extension of time to complete the project works
and submit the proofs of completion of works and of the épplication of water
to a beneficial use. And the failure of the permittee to so appeal within 60
days efter the issuance of the Stafe Engineer's decision is suggested as being
bindirz uron the permit holder.

There is no support for thkis suggestion in the state water code.

The Idaho legislsture has not required a water right permit holder to
appeal from each intermediate procedural action taken by the State Engineer in
processing a validly granted water right permit through to the issuance of a
water right license. An interpretation that would require an appeal from each
intermediate decision in the administrative process in connection with the .
perfecting of a state water right does violence to the applicablevstatutes and
would place an undue burden of untimely litigation on the céurts and on permit
holders who have in good faith proceed;d to invest funds in the development of
a wa#er project in reliance on a water right permit. :

The only statutory provision which could possibly require a permit holder
to appeal in the circumstances involved with respect to the water right permit

for the North Side Pumping Division 1s section 42-204 Idaho Code as amended,
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vhich statutory provision was cited in Mr. Kulp's decision of April 5, 1956.
But consider the languagze of this section as applied to the duty to appeal.

“The approval of an apolication shall be endorsed thereon,
and a reccord mode of such cndorscrient in the Department of
Reclamation. The applicabion so cndorsed sholl constitute a
permit and shell be returnsd to the applicant, and he shall
be authorized, oa receipt thercof, to proceed with the con-
struction of the necessory works for the diversion of such
water, and to take all steps required to apply the water to a
peneficial use and to periect the proposed esppropriation.”. . .

"Any applicant fecling himself asgrieved by the endorse~
ment made by the Department of Reclomation upon his application
may anpeal thercefrom to tile district court of the county in
which the point of diversion of the proposed appropriation
shall be situated. Such eppeal shall be taken within sixty -
days from the return of the avwnlicotion by the Department of
Reelamation, and shall be perfected when the applicant shall
have filcd in the office of the clerk of such district court-

a cony of the annlication, certified by the Department of
Reelamation as a true cony, together with the petition to such
court, settins forth the appellant's reason for sppeal. Such
opreal shall be heard and deterimined upon such competent proof
as shall be adduced by the appellant, and such like proof as
shall be adduced by the Dopartment or some person duly author-
ized in its behalf." (Emshasis supplied.)

This language clearly applics to situations in which an applicont for a water

right permit is issued a permi’ with endorsemcnts thereon with which the

epplicant is dissatisfied. He then can appeal and have his complaint decided
judicially before the applicans proceeds to invest money in reliance on an
issued water right permit. This procedure obviously is a sound one. In the

situation involved on the North Side Pumping Division, however, the matter of

concern is not the endorsement on the application for a permit, rather, it is
the proper determination of thé time established by statute to complete the
project and make proofs of commletion and of beneficial use of fhe wvater after
the persons involved are no longe§ applicants fo; a permit but are holders of
an issued permit and after the permit holder has undertaken ﬁhe construction
of the project and the;e are established settlers on-the projec§ utilizing the
water. In the absence of a statutory directive fo a water right permit'holder
to prosecute an appeal to the courts, a permit holder is not required to so
prosecute an appeal concerning each administrative action of the State
Engineer in connection with the procedural steps necessary to secure a water.
right license. To do so would lecad to a mdtiplicity of sults, would undﬁly

10
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burden not only the courts and the administrative process of the State
Engineer's office, but would also greatly inconveﬁience the holder of the
issued water right pérmit.

The Permit Iolder Has Procceded Within the Times

Reguired by Stotute end is Entitled to the
Issuance of a Woter Right Licease

The statute governing the limitation of time for- the completiog of project
construction by a water right permit holder and the submitting of the proofs
of such completion.and the proofs of application of wate; to a beneficial use
is 42-20L Idzho Code as amendel.. In pertinent part, this statute reads as
follows: |

"In its endorscment of epproval on any application the
department shall require that actual construction work shall
be complete within 2 vericd of five ycars from the date of
such approval, and that one-fiftth of such work of construction
shall be done within one-kolf the period of time allowed for
the completion of such works but may limit the epplication to
a less poeriod of time for the completion of such works than is
asked for, and likewise ti.e perfecting of the proposed right
for a less period than is named in the spplication, and such
endorscment shall give the date when such work shall be com-
pletzd, also the date when beneficial application of the water
to be diverted by such works shall be made for the purposes
intended; Provided that:

1. 1In cases vhere the applicant is prevented
from proceeding with his work by his failure to obtain
necessary consent or final approval or rejection from
the federal government because of the pendency of an
application for right of way or other matter within the
Jurisdiction of the United States, or by litigation of
eny nature vhich might bring his title to said water in
question, the department of reclamation upon proper
showing of the existence of any such condition, and being
convinced that said enplicant is procecding diligently
and in good faith, shall extend the time so that the
erount of time lost by such delays shall be added to the
time given in the original permit for each and every
action required.

"2. The time for completion of works under any
permit involving the construction of & reservoir of more
than 200,000 acre feet capacity or for the appropriation
of water to be impounded in such reservoir of more than
200,000 zcre feet capacity, or a diversion of more than
25,000 acre feet in one (1) irrigation season for a
project of no less than 5,000 acres, may upon application
to the state commissioner of reclamation supported by a
showing that additional time is needed on account of the
time required for organizing, financing, and constructing
works of such large size, be extended by the state commis-
sioner of reclamation for an additional period of seven
(7) years, but not to exceed twelve (12) years in all from
the date of permit, and that extension of time for comple-
tion of works under this proviso shall automatically extend

11
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the time for completion of the twenty per cent (20%)
reguired to be done in helf (1/2) the time, snd for
making proof of application of water to beneficial

use: Provided, that rno such extension shall be granted
uwnless the applicant for such extension shall show that
there has been ectually expended toward the construction
oi said reservoir or diversion (including expenditures
for the purchase of rights of wvay and property in con-
nection therewith) at Zcast $100,000.

"3. In conncction with permits held by the United
States, whether acquired as the originecl applicant, by
assignment or otherwisce, the stote reclemation engineer
may extend the time foir completion of the works for such
edditional period or periods of time 2s he may deem nec-
essary upon application supported by a showing that such
additional time 1s required by reason of the status of
plens, suthorization, construction fund appropriations,
construction, or any arrangements which the secretary
of the interior or his authorized representative has
Tound to be requisite o completion of the construction-
of such works. The e:rtcnsion of time for completion of
vorks under this provision.shall automatically extend
the time for completion of the one-fifth required to be :
done in half the time, and for making proof of epplication
of water to beneficial use.”

In the situation with respect to the water right permit for the ﬁorth Side
Pumping Division, (1) the pace of progress of construction of the project
works was a matter‘within the jurisdiction of the United States acting'through
the Congress, (2) the project involves the diversion of more than 25,000 acre-

fcet of water in one ilrrigotion season on a project of more than 5,000 acres

! with an expenditure in excess of $1C0,000 having been made towards construction

and (3) the holder of the permit is the United States acting through the
Secretary of the Interior pursuant to the Federal Reclamation Laws. On the

basis of these facts, it is clecar that the North Side.Puhpiﬁg Division fits

.into each one of the three exceptions made by the legislature to a time period

of five years for the construction of the works under a water right permit.
Attention is called to the fact that numbered exception 1 specificalli
states that the Department of Reclamation upon the proper showiné of the
existence of the conditions specified in the exéeption and béing convinced
that the applicant is proceeding diligently and in good faith,;gshall extend
the time so thaet the amount of time lost by such delays shall be sdded to the
time given in the original permit in each and every action required. Thus,

this language mekes an extension mandatory upon the State Reclamstion Engineer.

12
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It is recognized that numbered eiception 2 was made applicable by amend-
ment of that provision into the above-guoted form by legislative enactmcnf in
1963. Agoin, however, this shows that the legislature intended thét large-
scale projects sucﬂ as the North Side Pumping Division should be éllpwed
sufficient time to accomplish the development of the project, having in ﬁind
the fact that completion of a lurge projecf does require more time than a small
individuol project.

Most importantly, however, it is quite clear that under any interpretation
qf the lenguege of numbered exception 3, the North Sidé Pumping DPivision-
qualifics for an extension'of time. o showlng could poséibly be ﬁade that
the project does not clearly cone within this legislative direction for an
extension of the time for completion of the construction of project works.

The Lezislative Eistory of Idabo Vater Laws
Supports the Validity of the Permlts

At the 1949 session of the Idaho legislature, specific action was teken
by the legislature to adjust thoe Idaho state water right procedures as applied

to the projccts authorized by tlie Act of September 30, 1950. This enactment

¢ is chapter 127 of the Ideho Session Laws which amended section hlséoh of the

Idaho Code (now section 42-20h4 cuoted in part above).
The title of this omendatory act reads:

"Amending section L1-204, Idzaho Code Annotated, as
amended by chopter 45, 2935 laus, regular sescion, as
amenéded by chapter 161, 1941 laws, regular session, relating
to permits of the Department of Reclamation for the  com-
meacenent of work to construet irrigation canzls and re-
guiring bonds for same: excepting the United States acting
throuzh the Bureau of Reclemation of the Department of the
Iuterior from the necessity of giving bonds; authorizing
State Reclamation Engineer to exterd time for completion
of works in connection with permits held by the United

tates." '
This title itself makes it quite clear that it was the intention of the
legislature to authorize the State Engineer to extend the time for completion
of works in connection with permits held by the United States. Also, the new
language inserted in scetion 42-204 makes it quite clear that the specific
intention of the legislaturé in enacfing this amendatory leéislation related

directly to the projects authorized in the Upper Snake River, particularly

13
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the Polisades Dam and the rclated North Side Pumping Division. The situation
prevailing in 1949 was that a filing hod been made for Palisades Reservoir by
the Watermnster of Weter District No. 35 which was being assigned to the Unitéd
States. The new language soys: 'In connection with permits held by the

United States whether acquired as the criginal anplicant, by assigrmert, or
e %) 25 .72 2

otheruvise." Thus, this lapzuoge clearly had application to Palisades
Reservoir. It also had appliczbion to the North Side Pumping Division by
reeson of the fect thet in 1949 the United States was involved in the Korean
situation, and it was well known that public works projects of the United Sfate
were being delayed by reason of thi; involvenent. ‘

This legislative intent is further shown by the action Qf the 1951
legislature when, in adopting a special procedure for obtaining ground water
rights, it specifically recogrized and confirmed previously pending grouﬁd
water filings by including this lenguage in section 42-226 Idaho Code:

"A11 rights to the use of ground webler in this state

hovever acauired before the effective date of this act are’
hereby in all respects velidated end confirmed.”

And by including this laanguage in section 42~229:

"All procecdings cormznuced prior to the effective date
of this act for the accuisition of rights to the use of
ground water under the provisions of sections 42201 -
42-225, Idaho Code, may be completed under the provisions
of sz2id sections and rights to the use of ground water
may be thereby required.”

Although the language used by the legislature in 1949 indicated only that
the Statc Reclamation Enginesr "may extend the time," the Idaho Supreme Court
has made it quite clear that such legislative enactments are to be consideréd
in terms of the situation with wnich the legislature was intending to deal.
In the recent case of Messenger v. Burms, 332 P. 24 913, the Supreme Court
said:

"In construing a statute, it is the duty of this court

to cscertain the legislative intent, and glve effect thereto.

In ascertaining this intent, not only rust the literal word-

ing of the statute be examined, but alsc account must be

token of other matters, 'such as the coantext, the object in

view, the evils to be rem2died, the history of the times and. .

of the legislation upon the same subject, public policy,
contenporaneous construction, and the like.'"

1h

3




a s AN

»

10

11

12

13

14

15

1s

17

18

19

21

22

24

25

26

27

28

29

30

31

32

Lven nore persuasive are the ICzho Sunreme Court's interpretations of the word
"way" when considered in connection with a statute dealing with the responsi-

bilities of public officials. In Shea v. Ouyhee County, 66 Idaho 159, 156 P.

24 331, the court had this to say:

"In the case of @Iayes v. Los Angeles County, 99 Cal.
T4, ,3 P. 765, construing a similar statute, syllabus 2

recites
'The word 'may,' ‘n said section, means 'shall.'
And, thus construed, the board having no discretion to

)

aTTOV or rejeet a clain for tores actually paid a
second time, on a refusel to allow such claim, action
therefor lies ageinst the county, without also meking
the state party defendont.!

"In the body of the deeision, it is held:

thot the Code, by pro-
viding that the bozrd of su-ervisor» nay by order pro-
vide for refunding tcizes, ete., paid more than once,
rmade it ontional with that body whether to do so or
not, and thaet the beoarad, in thi
n

s instance, having
refused to refund, ivs cction is corclusive upon the
plaintiff. Where the public interest or private right
requires that the thing should be done, then the word
‘nay' is gorerally consbrued to mean the some as 'shall.’!
Pcople v. (Board of) Supervic £ Livinzsion County,

atute directs the doing
ticc, or the public good,
the word 'shall.' Rex v.

&5 m.y. (114), 119. there the
of a thirnx for the salz: of jus
the word 'may'! is thoe ¢ a
Borlow, 2 Salk., €09, VWher tute directs a2 thing
+o be doae for Jjustice's cake, ‘may' moans 'shall.!
Silvey v. Usnited States, 7 Ct. Cl. (305), 334. Where
persons or the public heove an interest in having the
cct OPC by = public body, 'moy,' in such a statute,
msons 'rust. ! Paclws vv. Eawler, 52 U.Y. (23), 27;
Poople v. (BQ:ri o) Supervisors of Otsego Co., 51 H.Y.
Lol. See (In re) ¥sitase of Dalleoutine, 45 Cal 696. In
Supervisors v. United 3tates, b Woll. h35 (18 L. Ed.
h;9), e statute of Illinois »nrovided that the board of

suncrvisors 'ﬂﬂy, if doemed adviscble, levy a special
tox, ! etc. Mr. Justica "zavne sums up the authorities
on the qucstion es Tollows fhe conclusion vo be

adduced from the uuho*lolcs is that vhere powver is
siven to public officers, in the lansuage of the act
bLefore us, or in equivalent language, --whenever the
public interest or irdividuel rights call for its
exncreise, --the languaze used, though permissive in

form, is in fact peremptery. What they are empovered

to do for = third person the law rcquirces shzll be done.
The power is given, not for their benefit, but for his.
% is placed with the depositary to meet the demonds of
right, and to prevent a foilure of justice. It is given
2s e remedy to those entitled to invoke its aid, and who
would otherwise be rcmediless.' Applying the rule enun-
cioted in the foregoinz cases, and it is apparent that

L) P'i
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a sound and just rule of consiruction rcquires: the
permissive word ‘mey, ' in section 3504, supra, to be
censtrued as 'shell.'!

"The Grimes v. Raney cese, supra, places its holding on
groundsof 'Legislative intaation', but in view of the criti-
cism in said case and of tae Innuwnerable decisions to the
cffcet that 'Where the wnublic interest or private right re-
quires thet the thing should be doae, then the word 'may' is
generzlly construed to meoa the same as 'shall''!, such hold-
ing would secm unjustified.”

: Again, in Melone v. Ven Etten, 57 Ideho 29%, 178 P. 24 382, the Idaho Supreme

! Court in determining the duty of the Public Utilities Commission said:

"In considering sec. 59-804%, I.C.A., and the use of the
words 'said application may be graated and the commission
rvey issue a permit as prayed for upon good couse shown', may
Juou*d be construed os rmist where the applicant for the per-
it has fully complied ith each and every statutory require-
nent. We think the rule is well sattled that: ‘'Waere the
puklic interest or private right requires that the thing should
be done, then the word 'moy' is generally construed to mean
the scme as 'shall.''" Hcoyes v. Los Angeles County, 99 Cal.
74, 33 P. 765, at page TE8.

t is clear that the Idaho legislebure in enecting chapter 127 of the Idaho

i Session Laws of 1949 intended to speceifically authorize the State Reclamation
' Engincer in connection with permits held by the United States to extend the

il +ime Ffor completion of the work recognizing the complexity of large projects

undertaken by the federal government. It is also clear that the legislature

f in effect directed the State Reclamation Engineer to érant appfopriate

extensions of time upon applicztion by the federal governmment. In view of the
above gquoted decisions of tie Idaho Supreme Court it also appears that the
court would conmsider it mandatcry upen the State Engineer to issue such
cxtensions of time.

With Mo Valid Basis Dxisting ir the Record Yor ot So Doing,

!
the State Engineer Hes Authority to Issuc to the Water Right
Permit Folcer the VLater Right License

The suggestion has been msde that the vater right permit be canceled. It
is clear, however, from section 42-311 Idaho Code that such action is tb be
taken only when the Department of Reclcmation shall deem it advisable "to
clear the records of its office" of permits. It is also clear from section
4p-.219 Idaho Code that where a weter right permit holder has compliéd with the
procedurcs of the statute with respect to completion of works and submissioﬁ

16
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of proofs, that a water right licenze is to be issued, notwithstanding meeting
of time periods set out. in the water right permit. This section further

indicates thet on irrization projects such as the North Side Pumping Division,

'involving en area of more than 25,000 acres, the water right shall relate to

the enbire project even though the proof shall have been made after the dates
stated in the permit.

As indicated previously, no protests were properly>served upon the State
Enginecr or upon the permit holder in connection with the processing of the
vater right permit to its statutorily required form of a water right license.-
This is true notwithstanding the State Engineer'é office publishing a notice
concerninp the request of the perhit holder for an exbtension of time in 1955
even though such nobtice was nct required by the Idaho statutes. It is true
that the Stote Engineer's office has received informal letters indicating
personal preferences about the matter of extending the time as requested by
the permit holder. These letters, kowever, were not served upon the permit
holder. Ilo one appeared Fformelly in the procecding setting out any facts with
respect to their relationship to the public waters involved under the permit
holder's water right permit or elleging any facts as to any conflict between
the project water supply and the londs of o protestant.

Jiot only were no timely or proper protests filed in any formal manner on
the completion of the water right permit to a water right license, but also
no one hes zny valld basis For allezing any real conflict or interference.
The State Enzineer in his decision of April 5, 1956 himself found this to be
the fact in the following language:

"Geological Survey Circular 371, Ground Weter in the

Forth Side Pumping Division, liinidoka Project, Minidoka County,

Idaho, says: ‘'Local lowering of water levels by sustained

heavy pumping in the North Side Pumping Division and adjacent

areas probebly will cause low-order regional lowering of water

levels.!

"It is the opinion of the Stebte Reclamation Engineer that

wator rights initiated in the vicinity of the Project since

1918 would not be scriously injured by aporovel of the Appli-
ation for extension of time and it is also the opinion of the
ate Reclemation Enginecer thet the water rights of the Project

s 2 vhole would not be seriously injured by denial of the
oplication for Extension of time.”

oo
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It hés been clearly held by the Idako Supreme Court in Big Wood Canal Company
v. Chapman, 45 Tdaho 380, 263 Pac. 45, that in upholding the water right permit
procedures underteken by the Big Wocd Canel Company that a water righ§ license
is valid vhere there has beca substeoatiel compliance with the statutes and
that actions taken by the legislature in revising then appliceble statutes to
pernit & longer period of time for the completion of the procedural steps under
the state water right procedvres was valid as agalnst the complaints of those
who would have benefited had the water right license been forfeited.

It appears clear from the stabements provided to the State Engineer's
office concerning this matter that the reel complzint in the statements is not
against the administration of “he statc water right procedures but rather
against the applicable law reiating to the obtaining of a water right permif
end liccnse as estoblished by he legislature. It is clear that the legisla-
ture intended and did esteblish the vrocedure wacreby 5 large community water
project can be undertakén and develozed over a period of years with that water

project having a priority date for its water supply relating back to the

;¢ indtiation of the enterprise, even though adjacent later developments proceed

to completion before the entire commwnity project is developed. This is a
matiter for legislative policy determincation and once the legislative policy
has been determined the project which has been undertaken under that policy is
entitled to receive the water right license in accordance with the policy as
established by the législature.

Conclusion

The foregoing demonstrates cleorly that the applicable law relating to'
water right procedures not only euthorized tut in fact directed an extension
of time for the completion of the proccdures for the North Side Pumping
Division. Also, there was an administrative recognition by thevstate
Engineer's office of a defacto postponement of the time for the making of
proofs of completion and the anplication of water to beneficial use.

In the light of discussions between the representatives of the Bureau of
Reeclomation and Mr. Carter-subsequent to Mr. Carter's letter of January 17,
1961, as disclosed in Mr. Nelson's letter to lMr. Tappan dated May i, 196k4; it
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' seems clear that his statement in the letter that:

"In statutory theory, this permit is now subject to

cancellation but as a mztier of practice it would not be

cencelled.”
was construed and understcod by him and the Bureau of Reclamation as an
extension of time for completioa of works. The Assistent Attorney General, of
course, was unaware of this undasrstanding af the time he wrote his opinion of
Tebruary 28, 1964. No question is raised by anyonexas to whether_the State
Reclamation Engineer had authority to grant this extension. Likewise, no
question is raised by anyore that timely action was taken in submitting proof *
of application to beneficial use. o

Thus, the project did in fact comply with all stetutory reqpiremenfs and
most certainly there is no basis for canceling the permit and no requirement
that it be canceled.

Thers, therefore, remecins the sole question as to what should be the
proper date of priority. Mr. Kulp in his decision of April 5, 1956, held thaf
the wells drilled after November 5, 1955 would have a priority of that date
end vells drilled before that date would have a priority dete of September 9,
1ch8. It is our view that this order is invelid and was issued without
statutory authority. This is recognized by the Assistant Attorney General in
his opinion of February 23, 19¢k. He said:

"As noted above, Kulr's order of April 5, 1956, divided

the detes of priority under Permit No. 20730 around November 5,

1655. There is no indicotion in that order of what statutory

or other basis Kulp utilized in making that portion of the

order, and our research reveals ncne."

Moreover, the Horth Side Pumpirg Division Unit B is operated as a unit with
all water users participating therein, sharing a common water supply.and
common expenses. This arrangement is in keeping with the project authoriza-
tion, written into a project repayment contract which was voted on by the
water users and has been confirmed as lawful by a court confirmatidn proceed-
ings in the district court. Thus, it is both impractical from an engineering

point of view to operate the project and distribute the water on the basis

of the project having separate priority dates, end even if practical such an
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operation would be in conflict with the contractusl arrangements which have
been approved and confirmed as lawful for the project under applicable Idaho
leow.

In view of the foregoing, the proper date of priority for all the wells
should be in accordance with the terms of the permit, that is, September 9,
19L8.

There being no formal appearences or objections, evén after several
publications ard widespread public announcements, the license should be
issued with a priority of September 9, l9h8 and any burdén of appealing the
sane should be on the so-called objectoms rather than m the project.

ﬁRéspectfully submitted,
- sl

William Burpee
Field Solicitor
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