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DEPARTMENT OF

Estate of Tina lest and
WATER RESCURCes

The Tina Iest Family L.L.L.P.

Dana L. Hofstetter, ISB #3867
HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street

Boise, Idaho 83702

Telephone: (208) 424-7800
Facsimile: (208) 424-8774

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

Subcase Nos. 63-05181,
In Re SRBA and 63-05182
RESPONSE TO MOTION TO FILE

Case No. 39576 LATE OBJECTIONS

The Estate of Tina Iest and The Tina Iest Family L.L.L.P., by and through their
counsel of record, Dana Hofstetter of Hofstetter Law Office, LLC, hereby respectfully
submit this Response to the State of Idaho, Department of Fish and Game’s (“IDFG”)

Motion to File Late Objections (the “Motion™).
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RESPONSE

1. Applicable Standard

The decision to allow a late objection to be filed in the SRBA, is based on the
good cause standard of LR.C.P. 55(c). Order on Motion to Set Aside Partial Decrees and
File Late Objections, SRBA Subcase Nos. 65-19812 et al. (January 31, 2001). The Rule
55(c) standard requires good cause and a meritorious defense. McFarland v. Curtis, 123
Idaho 931, 935, 854 P.2d 274, 278 (Ct. App. 1993). The Rule 55(c) standard has been
described as requiring the movant to show “whether the default was willful, whether
setting aside the default would prejudice the opponent and that a meritorious position

exists.” Id. at 936, 854 P.2d at 279.

2. The Motion Must Be Denied as No Evidence was Submitted Establishing that a
Point of Diversion is on IDFG Land and the Proffered Objection Improperly Covers

Two Water Right Numbers.

As the basis for its proposed late Objection IDFG generally asserts, “The IDFG
only recently became aware that water right claims 63-05181 and 63-05182 have a point
of diversion located on property owned by IDFG within the Fort Boise Wildlife
Management Area.” Motion at 2. However, absent from the IDFG’s submission is any
actual evidence supporting this claim. There’s no Deed submitted by Affidavit; there’s
no legal description of the Fort Boise Wildlife Management Area; there is simply no
evidence of any kind establishing that the points of diversion for 63-05181 and 63-05182

are located on IDFG property. There is no basis for granting IDFG’s Motion without the
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critical evidence establishing IDFG’s contention that the subject points of diversion are
on IDFG property. The record is simply devoid of this necessary evidence.

The proposed Objection is also procedurally defective because it covers both water
right nos. 63-05181 and 63-05182 while SRBA Administrative Order No. 1, and its
Standard Form 1 Objection provides for designation of only one water right per Objection
form. For this reason also, the proposed Objection is procedurally defective and cannot
be filed. Further, while the proposed IDFG Objection includes only an Objection to the
“Point of Diversion” element, the proposed Objection does not state how the point of
diversion element should be changed, with the “Should be” line blank.

3. There Would Be Prejudice as these Proceedings are at a Relatively Late Stage.

The Basin 63, Part 3 Director’s Report Recommendations for Water Right Nos.
63-05181 and 63-05182 were filed with the SRBA Court in December 2006 with
Objections due June 20, 2007, and Responses due August 20, 2007. The subject two
water rights, 63-05181 and 63-05182, have remained uncontested overlaps since that
time. Only just recently, about 6 years later, has the IDFG attempted to object to these
water rights. The proposed Ol;jection would expand the scope of the proceeding to
include previously uncontested water rights, only shortly before an October 22, 2013, trial
is scheduled to begin. Without an extension of the trial date, this would create prejudice
for the Claimant.

While the IDFG uses its point of diversion Objection in SRBA Subcase No.

63-174 to bootstrap onto for its Objection to 63-05181 and 63-05182, SRBA Subcase
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63-174 is in a different procedural posture that Subcase Nos. 63-05181 and 63-05182.
The Director’s Report Recommendations for Water Right Nos. 63-05181 and 63-05182
were originally issued in 2006. No one filed Objections to these Recommendations. The
Director’s Report Recommendation for late claim 63-174 was first issued in June 2012
and a subsequent Amended Director’s Report to correct a typographical error in the point
of diversion section was issued in March 2013. IDFG’s recent Objection to 63-174
perhaps can be justified based on the relatively recent issuance of an Amended Director’s
Report Recommendation. However, the Directors Report Recommendations for 63-
05181 and 63-05182 were issued over six years ago.

Further, the status of IDFG’s Objection to the Amended Director’s Report for 63-
174 is questionable, as it was not accompanied by a Motion to File Late Objection as,
SRBA Administrative Order No. 1, specifically requires for Amended Director’s Reports:

“Any party wishing to file an objection to an Amended Director’s Report may do so by
filing a Motion to File a Late Objection within 21 days following the notice of filing the
Amended Director’s Report in the Docket Sheet.” SRBA, Administrative Order No. 1, §
17(¢c).

Additionally, it should be noted that 63-174 (and associated Right Nos. 63-175 and
63-201) are based on the 1906 Stewart Decree, whereas 63-05181 and 63-05182 are
beneficial use rights. See Affidavit of Dana L. Hofstetter (SRBA Subcase Nos. 63-174,
63-175 and 63-201) December 30, 2009, Exhibit A (attached hereto as Exhibit A) . The

Stewart Decree indicates points of diversion for 63-175 and 63-201 in the same location

RESPONSE TO MOTION TO FILE LATE OBJECTIONS - Page 4



as the one that IDFG seeks to object to in 63-05181 and 63-05182. However, since the
basis for 63-05181 and 63-5182 is beneficial use, not the Stewart Decree, vastly different
issues could be raised by IDFG’s proposed Objection.

Due to the prejudice associated with the filing of a late Objection in SRBA

Subcase Nos. 63-05181 and 63-05182 at this late stage, the Motion should be denied.

4. No Meritorious Case is Presented as Whether a Point of Diversion is on IDFG
Land Is a Matter of Easement Law, And Does Not Need to Be Addressed in the

SRBA.

It is well established under Idaho law that a water right is separate from an
easement right to access the water. See Branson v. Miracle, 107 Idaho 221, 227, 687 P.2d
1348, 1354 (1984) (“The mere fact that one owns a water right does not vest in the owner thereof
the right to enter the lands of another for the purposes of maintaining the flow of water.”). Thus,
any determination of water right elements in this action is separate and independent from what
easement rights may exist. See also SRBA Partial Decree 02-2318A (attached hereto as Exhibit
B) which expressly acknowledges that the existence of an easement to access water is not
necessarily part of an SRBA Subcase determination. Additionally, IDFG has presented no
evidence that there is no easement or right of way at this location. Thus, no meritorious case is
presented for allowing IDFG’s late Objection regarding what is essentially a potential easement

matter.

RESPONSE TO MOTION TO FILE LATE OBJECTIONS - Page 5



CONCLUSION

For the foregoing reasons, IDFG’s Motion should be denied.

RESPECTFULLY SUBMITTED this 28th day of June, 2013.

HOFSTETTER LAW OFFICE, LLC

i Y%/W

Dana L. Hofstetter
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CERTIFICATE OF SERVICE

I hereby certify that on the 28th day of June, 2013, I caused to be served copies of
the foregoing Response to Motion to File Late Objections by the pre-paid methods
indicated below:

Idaho Department of Water Resources
Document Depository

P.O. Box 83720

Boise, Idaho 83720-0098

M U.S. Mail OO Fed Ex [0 Hand [ Fax

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P. O. Box 44449

Boise, ID 83711-4449
M U.S. Mail O Fed Ex O Hand O Fax

United States Department of Justice
Environment and Natural Resources Division
550 West Fort Street, MSC 033

Boise, ID 83724
M U.S. Mail O Fed Ex O Hand [ Fax

Harriet Hensley

Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449

M U.S. Mail O Fed Ex O Hand M Fax

4091.2/10457
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL-DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON,
/

Farmers' Coope rative Ditch Company, ( a corporaticn)
Plaintiff,
V8. DECRE B.

Riverside Irrigating Disirict, Limited, ( a corporaticn)

et al,
Defendants,

"EXHIBIT

" Bumberg No.5208
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That the defendant JOEN MAMMON be, and he 1s'heredy awarded the use
of the waters of Boise River, diverted at & point on the south silde of
sald river in Sec. 25, T+ 5 ¥, R..6 W, B.M,, for vs e upon the N, % of
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HLUR, 5w 'B Mv; 1 ﬁhé following amount frqm tﬁo ‘following date; .
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e 1, 1869, and hére‘by designated as Right No. 41
0 Mammon .is alsgo. hereby awarded the use of

B ‘;.‘:' - f.he waters bf ﬁa.id r-i Ypry diverted at a point’ 1n She W corner“of Sec,

) 4, for use upon t,he sw } of W % and lot.s 6 andg
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i v R L) ’\,' e 4 - .
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‘ ?‘-.\/‘ A- 'I'hat the def ae nt; Is ac BEDAL be, and he is Hereby awarded tie use
v : ‘ derl s1a
A N _of. the vaters o : Bois;\ Rj,ver diverted tx?am a point on the sGitH side
\ ..', L
, thereof in SE % of m% %, Sec. 5, T. 3 N |R., 2 E. B.My, through vhat is: .
K knom a8 the Thurmad Mill; slough or ditpHd, for use i;;on lands lypng L
., undor said ditch in|the following amouhd|and from tHe follewingdate;
St i B
X 80 inches{ from Jne 1, 1869; and herefly designated as Right No. 42 .
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r*% © 3R lots &, 6 and 7, Seqd. 34, T, B X, R 4 W
*'4mR 4 V. B.M, 1n the following amjownt from thi
: 180. inches, from Jung 1, 1869 pnd hergby designate
And‘%e adjudgfd to pay$ie.ieo | 00ftE in additi

.. “t "." \.' E XIJIIo
*. ~ ) That the defendant PRIOR BURNETT be,

W\ of the wa’cew Boise River, ddverte
o 26, and SW % of Sgp. 30,7, & N. R, 5 W

éana:w. 2 of SE‘%%N?E 28% ana NE % of
ooy

Y T T;-.., , I

ind he 1§ he/ft by awarded gl)," ee,\ -
' nj | 3 of_Se
B d 'dpoq th‘e”gw‘ }




24

LVII
That the defendant the NAMPA & MERIDIAN IRRIGATION DISTRICT,
(substituted for defendant the Boise City Irrigation & Land Company)

a corporation, be and it isjheraby avarded the use of the waters of

~Boise River, diverted at a point on the south side of said river in

‘Lot 8, Sec. 29, T. % N, R, % E, B.M., for use uron the lands lying

under its canal system, in the following amouhts, fronm the following
. i .

 dates;

.

: 8600 1nches, from May 1, 11878, and hereby designated as Right No. 67.
18542 1nches, from Auguatlao 1888; and hereby designatddas Right Fo 10

T And be adjudged to pay $:1.892 94 costs in addition to the costs in-
cggred by it. .

o

.

; LVIII,
_{That the defendant JULIA [MAMMON be, and she is hereby awarded the

. .
use¢:of the wavers of Boise River, diverted from said river at a point

7}-

m§WwMWof&msmT.6NR.B%BM”fwumumnme%%
of 8W %, and s. 1; of SE %, gnd lot 7 in Sec. aa, 'r. 5 N. R, 6 W, B.X,,

in Q@e following amoun%*fro the- follow*ng dato,
188 1nches, from Juné 1, 187d, and hereby designated as Right No. es.

1,73 ccs te in addition to the costs in<

N\

And be’ adjudgeﬂ to -

curned bJ her. j,’f,p7““




In Re SRBA

Case No. 39576
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS jUL g ? ng?é

DEF’!?RTMENT OF
PARTIAL DECREE PURSUANT TO WATE "
I.R.C.P. 54(b) FOR R RESOURCES

Water Right 02-02318A

NAME AND ADDRESS:

SOURCE :
QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54 (b)
Water Right 02-02318A

DISTRICT COGHT R
Fifth Judicial Distric'tBA
. County of Twin Falls - State of Idaho

WILLIAM R WILKERSON SR
2520 § POWERLINE RD

NAMPA, ID 83686 AUG 2 9 2011

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER

0.27 Crs

z
06/05/1964 /////] Clerk
// Bdbdsy Ciark

TO3N ROSW S14 LOT 6 (NWNW ) Within Owyhee County

PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 03-15 TO 11-15 0.27 CFS

The use of water for irrigation under this right may begin as
early as March 1 provided other elements of the right are not
exceeded. The use of water before March 15 under this remark is
subordinate to all water rights having no subordinated early
irrigation use and a priority date earlier than the date a
partial decree is entered for this right.

Irrigation Within Owyhee County
TO3N ROSW S14 LOT 6 (SWNW) 4.3 LOT 5 (SENW) 8.0
13.3 Acres Total

NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This water right is a split from former license 02-2318B. As a

result, access to the decresgd point of diversion and delivery
system for this water right is located on property other than

that to which this water right is appurtenant, The decreed
elements for this water right do not constitute a judicial
determination of the validity of any r%ght to access the point of
diversion and?o; conveyance system located on property other than a
to which this water right is decreed appurtenant. The judicial
determination of the right of access to the point of diversion

and conveyance system was decided separately in Wilkerson v.

Snake River R.V. Resort, et. al., Third Judicial District,

Owyhee County (Case No. CV-06-05541). Any right of access to the
point of diversion and the conveyance system located on property
other than to which this water right is decreed appurtenant is
subject to any final judgment entered in that proceeding.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(6).
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SRBA Partial Decree Pursuant to I.R.C.P. 54(b) (continued)

RULE 54 (b) CERTIFICATE

with respecc to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54 (b), I.B.C.P., .that the court has determined that there is no just reason for delay of the entry of a
final judgmeént ‘§nd that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided Appellate Rules.

Eric J. é}ﬁman ﬂ
Presidil Judge the

Snake River Bagin Adjudication

sasa pARTIAL DECREE PURSUANT TO I.R.C.P. 54(b)
water Right 02 02318A - E;le Numbe:- 00066
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