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STATE OF IDAHO

)
) ss.
County of Ada )
CYNTHIA ROBERTSON, being first duly sworn upon oath, deposes and says:
1. That I am a staff fishery biologist employed by the Idaho Department of Fish and
Game (IDFG).
2. That my duties include monitoring proprietary water rights claimed by IDFG in the

Snake River Basin Adjudication, and providing technical assistan_ce to IDFG legal counsel regarding
those rights.

3. That Department records show that IDFG acquired forty (40) shares of water stock in
Big Bend Irrigation and Mining Co. (Big Bend) in 1951, as the result of purchasing property owned
by N. S. and R. A. Corthell, and W. H. and I. B. Henslee. See, Warranty Deed dated August 23,
1951, attached as Exhibit A, and incorporatéd herein by reference, and letter dated March 13, 1961,
attached as Exhibit B, and incorporated herein by reference. The 40 shares is equivalent to 1.6 cfs
and has been used for wildlife purposes at the Hagerman Wildlife Management Area since 1951.

4. That IDFG records show that IDFG personnel contacted the Southern Region office
of the Idaho Department of Water Resources (IDWR) on October 30, 1990, regarding the status of a
water right claim made by Big Bend for water diverted out of Upper (Large) Tucker Springs. The
discussion concerned the failure of Big Bend to claim any wildlife use for the water diverted from
this source, and included a recommendation by IDWR staff that IDFG file a claim on its own behalf

for its portion of shares in Big Bend. See Inter-Department Memo dated October 30, 1990, attached

as Exhibit C, and incorporated herein by reference.
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S. That in late 1990, as a result of the discussions between IDFG and IDWR staff, IDFG
filed a Notice of Claim to water right no. 36-00133A. Said claim is part of the court record in this
case. A copy of the claim as filed, but prior to signature, is attached as Exhibit D, and incorporated
herein by reference.

6. That on August 24, 1992, IDFG received the proposed Director’s Report
recommendation disallowing IDFG claim no. 36-00133A for 1.6 cubic feet per second (cfs) for
wildlife, and recommending the use under water right claim no. 36-00133. IDFG did not file a
notice of error at that time. See Proposed Director’s Report recommendation dated August 24,
1992, attached as Exhibit E, and incorporated herein by reference.

7. That on November 4, 1992, IDFG received a notice that the Director’s Report had
been filed with the SRBA Court recommending that 36-00133A be disallowed and recommended as
part of 36-00133. See Director’s Report recommendation dated November 2, 1992, attached as
Exhibit F, and incorporated herein by reference.

8. That on April 21, 1993, IDFG received a facsimile copy of the Director’s Report
recommendation for water right claim no. 36-00133 from IDWR. The recommendation included
1.72 cfs from March 15 through November 15 for wildlife use, 2.5 acre feet per year from January 1
through December 31 for wildlife storage, and 7.60 cfs for wildlife use from November 16 through
March 14. Based upon the recommendation, IDFG reasonably believed that its uses of the claimed
water were protected and no objection to the recommendation appeared necessary, and no further
discussions with either Big Bend or IDWR were necessary. See Director’s Report recommendation
dated November 2, 1992, and transmitted to IDFG by facsimile on April 21, 1993, attached as

Exhibit G, and incorporated herein by reference.
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9. That IDFG received no notice and had no knowledge that Big Bend had filed
objections to the Director’s \Report, nor that IDWR had filed responses to those objections. Part of
IDWR’s response to the objections was to revise the recommendation for claim no. 36-00133.
Wildlife uses were deleted from claim no. 36-00133 and transferred to water right no. 36-00192, a
right used in combination with 36-00133 and diverted from the same source, but junior in priority.
In addition to transferring the wildlife uses to a junior right, the use was restricted to the irrigation
season only. The wildlife use during the non-irrigation season was eliminated completely. IDWR
recommended revisions to the Director’s Report recommendations in September 1993. Big Bend
did not at any time advise IDFG that changes affecting its use of the water for wildlife had been
proposed by IDWR. A record of the objections and responses is a part of the court file in this claim.
See Objection filed by Big Bend, claim no. 36-00133, dated April 20, 1993; Response to Objection
filed by IDWR, claim no. 36-00133, dated September 10, 1993, Objection filed by Big Bend, claim
no. 36-00192, dated April 20, 1993; Response to Objection filed by IDWR, claim no. 36-00192,
dated September 10, 1993.

10. That on January 11, 1994, IDFG received a copy of the information report “IDWR
Report on Objections Filed in Reporting Area 3 (Basin 36).” IDFG noted that objections to water
right claim no. 36-00133 had been made by Big Bend and the United States, but determined from
the report that none of the objections were as to nature of use. In fact, the objections filed by the
United States did include an objection to purpose of use. The United States objected to including
non-irrigation uses under 36-00133 and recommended they be included in 36-00192. As IDFG
remained unaware that IDWR had proposed revisions to the Director’s Report which could

negatively impact its interest, and believing that IDWR was representing its interest by defending
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the initial Director’s Report, it made no further investigation into the nature of the objections at that
time. A record of the objections and responses is a part of the court file in this claim. See Objection
filed by United States, claim no. 36-00133, dated April 29, 1993; Response to Objection filed by Big
Bend, claim no. 36-00133, dated September 1, 1993; Response to Objection filed by IDWR, claim
no. 36-00133, dated September 10, 1993.

11. That subsequent to the SRBA Court order of July 28, 1995, allowing motions for late
objections and responses to be filed, IDFG reviewed its files regarding claims filed in Basin 36. At
that time, IDFG determined that it should further investigate the nature of the objections to claim no.
36-00133 to determine if it needed to become a party to that proceeding.

12.  That on August 15, 1995, I contacted IDWR regarding claim no. 36-00133. It was at
that time that IDFG first became aware that IDWR proposed revisions to the 1992 Director’s Report
which deleted the wildlife use of water under claim no. 36-00133 and transferred it to claim no. 36-
00192, limited the use of water to the irrigation season only, established a new, later priority date.
See Objection filed by the United States, claim no. 36-00192, dated April 29, 1993; Response to
Objection filed by Big Bend, claim no. 36-00192, dated September 1, 1993; Response to Objection
filed by IDWR, claim no. 36-00192, dated September 10, 1993. Until August 15, 1995 IDFG
reasonably believed that the uses of water claimed under 36-00133A were protected by the 1992
recommendations for claim no. 36-00133 and did not believe it was necessary to file an objection to
IDWR’s disallowance of claim no. 36-00133A, or to file objections and responses in claim nos. 36-
00133 and 36-00192. In fact, a report issued by IDWR dated August 15, 1995, still shows that

IDEG’s claimed uses for wildlife are included and recommended in claim no. 36-00133. See Idaho
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Department of Water Resources Adjudication Claim Profile Report dated August 15, 1995, attached

as Exhibit H, and incorporated herein by reference.

FURTHER your Affiant saith not.

<1L4A¢ZIK;L~CL, (Zfl:(2><;\;f:s<:\A__
Cynithia Robertson, Staff Fishery Biologist
Idaho Department of Fish and Game

SUBSCRIBED AND SWORN to before me this 17th day of August, 1995.

(g 4,
o W % .
D h Uasta. aw
FFe 0% il

H :: "3 =§ Notary Public for Idahal/
§x% T°T . $XI Residing at Boise, Idaho 7
T % PUBLY S £ My commission expires 549 -4l

..‘OOOOD". L
7']'5 OF XO \““‘

Yarggpann®*t
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Entry No, 40 116553

Nellis S, Corthell and Ruth WARRANTY DEED.
A, Corthell, husband and wife Dated, August 23, 1951
Recorded, Cctober 17, 1951, 3:45 Dy
~to- Book 45 Deeds Page 186
Consideration $2000.00
The State of Idaho, for the $2.20 I.R., Stamps

use and benefit of the Idaho
Fish and Game Department

The first parties hereto, in consideration of $2000.00, do here-
by grant, bargain, sell, convey and confirm unto the second varty
hereto, the following real estate in Gooding County, Idaho:

Beginning at the northwest corner of the southwest guarter of
the northwest quarter of Section 36, Township 7 South, Range 13 Fast,
Boise Meridian, and running thence east 269 feet; thence directly

"south 1,320 feet across said forty acres to the south line; thence

west 269 feet; thence directly north along the west line for a dig-

tance of 1,320 feet to the point of beginning, together with § shares

of water stock in the Big Bend Mining and Irrigation. Company, ~~
Together with the tenements, hereditaments and appurtenances

thereunto belonging, the reversions, remalinders, rents, lssues and

orofits thereof, and all estate, right, title and interest in and to

sald vroverty as well in law as in equity, of the first parties,
Covenants: Reguler Warranty,

Acknowledged: August 23, 1951, by the first parties azs sbove
written, before Perce Hall, Notary Public, State of Idaho (N.P.Seal) -

Entry No, 41 116586
W. H, Henslee and Id= B, QUITCLAIY DEED,
Eenslee, husband and wife Dated, October 4, 1951
Recorded, Octover 22, 1951, 9:25 A¥M
-to- Book L2 Peeds Page 261
’ Consideration --

State of Idaho for the use
and benefit of the Devart-
ment of ¥igh and Gane

The first varties hereto, in consideration of ~—, do hereby re-=
mise, release and quiteclaim unto the second varty hereto, the follow-
ing varcel of land in Gooding County, Idaho:

The weslerly two hundred sixty-nine (269) feet of the SW: of the
NWz, Sec. 36, T. 7 S, R, 13 E, of Boise Meridien, containing 8 ang
5/33 acres,

Together with the tenements, hereditaments and annursenances
thereto belonging, and the reversions, remainders, rents, issues and
orefits thereof,

Signeé¢: ¥, W, Henslee

ida 3. Henslee

Aclmowledzed: October 4, 1951, by ¥, I, Henslee and Ida 3.
Eesnslee, husband and wife, before Imerson Puz~ire, Notary Public,
State of Idaho (N.,?, Seal)

o G e -

Gj‘ecun'ly &, @om}mxy, gooc‘;ng, Sdale
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March 13, 1961

Hagerman Refuge

ey,

M

»
,
s e L

Big Bend Irrigation and Mining Company, Ltd. e

Hagerman, Idaho :
Attention: Esther Stroud, Secretary e i . ? 

'.;J'/ﬂ\./-;"{i- :/' Yo L’
Gentlemen: - 7

Bnclosed herewith is Certificate No., 48 for 31 shares of the capital
stock of the Big Bend Irrigation and Mining Company, Ltd, This certifi-
cate was assigned to the Idaho Department of Fish and Game in its
purchase of a portion of the SWyNW}%, Section 36, Township 7 South,

Range 13 East, Boise Meridian, from W, W, Henslee, “
It is respectfully requested that & new stock certificate be issued
in the name of the State of Idaho, Department of Fish and Game, and ‘
that it be submitted to the Department of Fish and Game, 518 Front Street,
Boigse, Idaho, together with a certified billing for stock transfer fee,

Very truly yours,

Ross Leonard, Director

T. D, Biladeau, Land Agent

Enclosure
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" Form No. 42-1409 (2) & 1/88

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NU BER ;9576 N
O3y -

}

IN RE THE GENERAL ADJUDICATION Ident. Number 36 - > \pactnl)

IS 21c®

OF RIGHTS TO THE USE OF WATER FROM Date Received

THE SNAKE RIVER BASIN WATER SYSTEM . Receipt Number

NOTICE OF CLAIM
TO A

WATER RIGHT
ACQUIRED UNDER STATE LAW

Please type or print clearly
1. Name of Claimant (s)  |d3he Dept. Fishh and Game Phone ( 208 334-3F o0

Mailing Address 00 S-Walnudt  TP.O- Box 25 Bose Zip &33c

2. Date of Priority (Only one (1) per claim) Decemlbber [(F 1903

3. Source of water supply (a) ‘J/pr Tucleer S:Pr'ﬂqs /‘%O‘MPSO“ P rings <)
which is tributary to (b) <\; (Qreelk

4. a. Location of existing point of diversion Is: Township ____E_E’_ Range I3E Section ___’?’_’*_

N /a0t _ST 1/40f_SE 174, Gowt Lot, BM, Countyof _ (Goodling

Additional points of diversion ifany: SW 4 Nw /4 SE )4 Jwct. 3 TFS RIBE

b. If instream flow, beginning point of claimed instream fiow is:

Township Range Section , 1/40f __ 1/4of _____1/4
Govt. Lot ___ B.M., County of

ending point is: Township Range Section . 1/40f ___ 1/40f
e 1/4, Govt. Lot B.M, County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
inciuding the dates of any changes or enlargements in use, the dimensions of the dlversuon works as
constructed and as enlarged and the depth of each well. D* 4| Bewd Ditelh Aaver S 1

Wex s 0oney 2 c.{: Q& Concrete retannine w_z” divevfii-s wWater oo a4
P A O - Z

<
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Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile

BQ . ‘33 ( Oar +D () Copies: White-State, Yel;ow-Claimant
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6. Water is claimed for the following purposes:

{both dates are inclusive) (cfs) (acre feet)
For wi'dife | purposes from ' /| to '2[30 amount .l or
For purposes from to amount or
For purposes from to amount or
For purposes from to amount _ or
7. Total quantity claimed (a) .G (cfs) and/or (b) . (acre feet)
8. Total consumptive use claimed is o acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc) W ld hife - waterfodl amd fur besver pr odu chiow.
1

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols. -

TWP | RNG |SEC NE 1/4 NW 1/4 SW 1/4 ’ SE 1/4 Totals
NE1/4] NW1/4 [SW1/4 [SE1/4 [NE1/4 [NW1/6 |SW1/4|SE1/4 |NE1/4NW174 SW1/4 [SE1/4 |NE1/4 |NW1/4 JSW1/4 [SE1/4
ds | 13| 36 Wi W N w W
8s | 128 | W N
Total number of acres irrigated —

11. In which county (ies) are lands listed above as place of use located? Good . q

)

12. Do you own the property listed above as place of use? Yes X No
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.
De- 2056 Bl- bLoiZ orNone ( )

4. R rks: - , — . ) _
14 RRMAKS. (20 ofs) wis decveed 4o e P Bend Dekcin,Co. 1n 1332, ITF G

: — y - AT XA R TES L L T T an =
12 3 shisvelwlder  a Tie devvipary (4D sihaves P v odiidife usc i
1 ™,

1 o - ' [ ! + : t —-

A ke LIy iy 'h‘._qcl vy T p\\;‘lf v rigladt !\3(;-\?;3) oY C Aaa Mot
. - — ~ 7 J .
nclude The IDF(grs b cds tov  oiiaitte b peses,
N
— Q - - . <
LastName _ D F & IdentNo. _=® = 33 (premml) Copies: White -Siate, Yeliow-Claimant

S

Fxhihit N. Paoe R nf LA



15. Basis of Claim (check one) Posted Notice License Permit
- Decree
If applicable provide IDWR Water Right Number _3%~ {335 ,
Court 4.5 Drstvict Courd Case Number E‘?*—*""ﬂ ® {oz2 Decree Date _3/23[1932.

Plaintiff vs Defendant Newd [nfevivahenal Moy e 2 Pack ve [dilee hisey

16. Signature (s)
(a.) By signing below, |/We acknowledge that | /We have received, read, and understand the form entitied
"How you will receive notice in the Snake River Basin Adjudication.” (b.) 1/We do do not
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
- and correct.
Signature of Claimant (s) Date

Date

For Organizations: |do solemnly swear or affirm that | am

Title .
of , that | have signed the foregoing
Organization
document in the space below as of
Title Organization
and that the statements contained in the foregoing document are true and correct.
Signature of Authorized Agent
Title and Organization Date
State of Idaho/or ‘ )
) SS.
County of )
Subscribed and swomn (or affirmed) before me this . day of 19
SEAL Notary Public
Residing at
My Commission Expires

Please Print Name
17. Notice of Appearance:
Notice is hereby given that |, will be acting as attorney at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature

Address

Date
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
* k ok Kk *
IN RE: SRBA

Case No. 39576, AFFIDAVIT OF JOHN K. BUTLER

el S et N et

* k Kk k* *

STATE OF IDAHO )
) ss.
County of Twin Falls)

John K. Butler, being first duly sworn on oath, deposes and
says:

1. I am the attorney for Sundance, Inc.

2. Ssundance, Inc. seeks to have this Court allow the filing
of late objections as to the Basin 36 Director’s Report on the
grounds that since the Director’s Report was first issued, there
have been or may have been changes made to the Director’s
Recommendations, that were a factor on which Sundance, Inc. relied
in not objecting to said Report.

3. The primary and overriding concern of Sundance, Inc. was
that the Director was recommending that the period of use from
March 15th to November 15th of their water rights described herein,
be changed to April 1st to October 31st. Prior to the issuance of
said Report, Sundance, Inc. had attempted to have the Department of
Water Resource change their recommended period of use.

4. Historically, Sundance, Inc. has had a period of use with

respect to the water rights described herein from March 15th to

AFFIDAVIT OF JOHN K. BUTLER - 1



November 15th. When the Director’s Report was initially issued, it
provided in General Provision 12(b), a mechanism by which the
Department could or would permit an extended period of use by
allowing early or late diversion of irrigation water. Since the
issuance of that Report, this Court, in or about May, 1995, deleted
such provision which adversely affects the interests and rights of
Sundance, Inc.’s water rights described herein, and Sundance, Inc.,
now wishes the opportunity to participate in the SRBA proceedings
and assert its rights which would have otherwise been protected by
General Provision 12(b).

5. Iif the Director’s Report had not provided a
recommendation by which the mechanism would be put in place, as
described above, so as to allow for an extended period of use,
Sundance, Inc. would have timely objected to said report, without
the necessity of filing a late objection.

6. It is respectfully submitted, that Sundance, Inc., has
good cause for filing the late objection, and have a meritorious
position to be asserted in the SRBA proceedings, and it is
therefore respectfully requested, that this court grant leave to
sundance, Inc., so as to allow and permit the filing of their late

objections, which have been filed concurrently herewith.
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DATED this ‘g day of August, 1995.

JOHN K{'BUTLER Ve

SUBSCRIBED AND SWORN to before me this /fﬁ day of August,

g/m Wn

v

1ATHY ANDERSCON NOTARY PUB[&Y _
NOTaky PUBLIC - STATE OF IDAHO Residing at: géﬂn- M M

— F;/A' IDMy Commission Expires: T -3 -9 po0)

Residing at
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CERTIFICATE OF SERVICE

The undersigned, a resident attorney of the State of Idaho,
with offices at 126 Second Avenue North, Twin Falls, Idaho,
certifies that on the 18th day of August, 1995, he caused a true
and correct copy of the AFFIDAVIT OF JOHN K. BUTLER to be forwarded
with all required charges prepared, by the method(s) indicated
below, to the following:

Don and Carol McFarland Hand Delivered

P.O. Box 268 U.S. Mail Pl

Eden, ID 83325-02268 Fax '

Fed. Express

Chief, Natural Resources Division Hand Delivered

Office of the Attorney General U.S. Mail i

State of Idaho Fax

P.0O. Box 444459 Fed. Express

Boise, ID 38711-4449

United States Department of Justice Hand Delivered

Environment and Natural U.S. Mail #
Resource Division Fax

550 West Fort Street, Box 33 Fed. Express

Boise, ID 83734

/gt

L/r:r?:hn Butler

(Mc-17u\Affidav.1)
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