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DESCRIPTIVE SUMMARY
This Brief replies to the A&B Irrigation District’s Brief in
Opposition to Motion for Leave to File Late Objection and the

United States’ Response to Motion to File Late Objection. The
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First Affidavit of Lawrence J. Jensen accompanies this Reply
Brief and is filed contemporaneously herewith.
REPLY BRIEF

A. Introduction.

On December 22, 1994, the Magic Valley Underground Pumpers
Association, Inc. and its over 80 individual members ("the
Association") filed their Motion for Leave to File Late
Objection. The objection would contest the claimed uniform
September 9, 1948 priority date for the 177 wells covered by
Water License No. 20736. The State Reclamation Engineer ("State
Engineer") issued the license to the United States Bureau of
Reclamation in June 1965. The United States claims to hold the
license in trust for the A&B Irrigation District ("A&B").

A&B and the United States have opposed the Association’s
Motion on the following grounds:

1) the Association lacks sufficient justification
for filing a late objection;

2) allowing a late objection would prejudice A&B
and the U.S.; and

3) the Association has failed to present a
meritorious objection to the claimed uniform 1948
priority date.
Each of those arguments is refuted in detail below. However, it
is important to note at the outset that, in arguing that the
Association has failed to present a meritorious objection,

neither A&B nor the U.S. deals with the substance of the

Association’s claims about A&B’'s priority date. Instead, they
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raise two jurisdictional argumentg. First, they argue that the
~ issue of A&B’s priority date has been litigated and is therefore
barred from relitigation by the doctrine of res judicata.
Second, they argue that the exclusive means of contesting the
license’s priority date was to file an appeal within 60 days of
the issuance of the license, which the Association failed to do.
While the Association responds to these jurisdictional arguments
in the discussion below, it views them as irrelevant to the
Court’s present task, which is solely to determine if the
Association should be allowed to file a late objection. Final
resolution of the jurisdictional issues raised by A&B and the
U.S. can and should await the proceedings that will follow the
filing of the Association’s objection.

B. Good Cause Exists for Granting Leave to File the
Association’s Late Obijection

The U.S. argues that the Association lacks a sufficient
justification for filing a late objection because its members or
their predecessors in interest knew or should have known about
the issuance of A&B’s license in June 1965 and, having failed to
challenge the license then in a timely fashion, may not do so
now. This argument is irrelevant. It goes to the ultimate
merits of the Association’s objection, rather than to the narrow
question of whether the Association should be allowed to file its
objection late. It should therefore not be considered by the

Court at this stage of the proceedings.
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The argument is also demonstrably false. The Association
did not and could not have known about the issuance of the
license for the simple fact that the State Engineer did not give
notice to anyone other than the Bureau of Reclamation that the
license had issued. 1Indeed, the record indicates that the State
Engineer may have deliberately avoided giving notice to
interested parties in order to avoid an appeal of his license
decision. A&B’s Exhibit F.

Moreover, the notice that was given during the 17 year
history of A&B’s attempt to obtain a license indicated that the
State Engineer intended to issue the license with a split
priority date, rather than with the uniform date that it now
contains. In a 1956 letter that was sent to the parties who had
raised questions about the proceedings, the State Engineer wrote:

It is the further decision of the State

Reclamation Engineer that the priority date of that

part of the right initiated by Permit No. 20736

depending on works constructed prior to November 5,

1955, shall relate back to September 9, 1948, and that

part of the right initiated under Permit No. 20736 and

depending on works not completed by November 5, 1955,

may relate back to November 5, 1955.

Exhibit D.ZT The Engineer subsequently confirmed this intention
in letters dated June 25, 1964 and December 21, 1964. Exhibit I.

Thus, to the extent that any of the Association’s members had

knowledge of the A&B license proceedings, some justifiably

1 Exhibits A through H were submitted with the Association’s
Memorandum in support of its Motion. Exhibits I and J are
appended to this Memorandum.
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believed that any license issued to the U.S. for A&B would have a
split priority date that would reflect the actual completion
times of A&B’s 177 wells.

The U.S. also argues that the Association’s members had
timely notice of A&B’s claimed water right in this proceeding and
should therefore not be allowed to file late. What thisv
assertion overlooks is the complex procedural history referred to
above. To the extent that any of the Association’s members may
have been aware of the 30 year old issues surrounding A&B's
priority date prior to the May 1993 deadline for filing
objections, some had reason to believe, as noted above, that the
priority date had been split. They can therefore readily be
excused for not carefully scrutinizing A&B’s claim in this
proceeding. On the other hand, most of the Association’s
members, as typified by the affidavits submitted with the
Association’s Motion, knew nothing whatsocever of the priority

2 1t is therefore

date controversy prior to the deadline.
unreasonable to suggest that they should have suspected a problem

and done the research necessary to verify it. Johnson v. Pioneer

Title Co., 104 Idaho 727, 732, 662 P.2d 1171, 1176 (Ct. App.

1983) ("Whether a party’s conduct ... constitutes ’excusable

2 Whether their predecessors in interest were aware of the
controversy and whether they should be bound by what their
predecessors knew are issues that are not relevant to the narrow
question of whether they should be allowed to file a late
objection.
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neglect’ is determined by examining what might be expected of a
reasonably prudent person under similar circumstances. . . . The
courts must weigh each case in light of its unique facts.").

It is unfair to claim, as the U.S. does, that the
Association’s members sat on their rights. As soon as they were
squarely confronted with the issue of A&B’s claimed uniform
priority date by A&B’s delivery call in July 1994, they organized
themselves, did their research and, at the earliest possiblé
moment, filed their objection. It is thus quite clear that the
Association had good and sufficient cause for having failed to

file a timely objection to A&B’s water right.

C. Neither the U.S. nor A&B Will Suffer Prejudice if Leave
to File a Late Objection is Granted

Both the U.S. and A&B claim that they will suffer prejudice
if the Court allows the Association to file a late objection.
However, they are unable to provide any substantial reasons why
that would be so.

The U.S. claims that granting the Association leave to file
its objection will "introduce an entirely new issue very late in
the ligation process" and force it to prepare its defense "on a
very abbreviated schedule." This is simply not true. Although
over two years have passed since the deadline for filing
objections, judicial stays imposed in the SRBA since that time

have left this subcase in a posture where little, if any,

REPLY BRIEF IN SUPPORT OF MOTION FOR LEAVE
TO FILE LATE OBJECTION - 6



prejudice will result from allowing the late objection.3v As far
as the Association is aware, no discovery has taken place, a
settlement conference has not occurred and a trial date has not
been set. Further, a motion to intervene remains pending and the
other two objections filed in this subcase are still unresolved.
It is thus quite clear that the subcase is not "late in the
litigation process", as the U.S. claims, and that the U.S. will
have adequate time to prepare its defense.

The U.S. claims that it will be prejudiced, if the late
objection is filed, by having to search "for records and evidence
from 30 years ago." This claim is irrelevant to the issue
before the Court. The issue is whether granting leave to file a
late objection would impose some burden on the U.S. uniquely
associated with the fact that the objection is late. The search
of o0ld recoxrds is not such a burden. Even if the objection had
been made before the deadline, the U.S. would have had to make a

search for the records from the relevant time period.

3 on April 19, 1994, the Court imposed a stay on this and
other subcases in Reporting Areas 1, 2 and 3 while it addressed
statutory changes made by the 1994 Idaho legislature. It lifted
the stay on December 7, 1994, but then reimposed it from December
22, 1994 to March 21, 1995 for subcases, including this one, that
involved the presumption statutes. Thus, the proceedings in this
subcase were stayed for 11 of the 26 months that have passed
since the May 1, 1993 deadline for filing objections. Moreover,
during 6 of the 15 months when no stay was in effect, the
proceedings were at a standstill because a Special Master was not
appointed until November 1993.
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Both the U.S. and A&B claim that granting leave to file the
late objection will cause them to incur the expense of defending
it. While presumably true, this is not the sort of prejudice
that would justify a denial of the Association’s Motion. If it
were, then leave to file a late objection could never be granted
because it will always result in additional expense for the
parties. Disqualifying prejudice, if any, must be based on some
other ground. See Johnson v. Noland, 78 Idaho 642, 646, 308 P.2d

588 (1957); In the Matter of the General Determination of Rights

to the Use of Surface and Ground Waters of the Pavette River

drainage Basin, 107 Idaho 221, 224, 687 P.2d 1348, 1351 (1984).

A&B claims that if the Court allows the Association to file
a late objection, "there will never be a conclusion to the Snake
River Basin Adjudication." A&B appears to believe that if the
Court allows the Association to file an objection, there will be
an unending stream of late objections that the Court will be
powerless to deny. This is rank speculation without any basis in
fact. Moreover, it is an insult to the Court’s good judgment.
The Court is fully capable of considering any future motions from
other parties on their merits.

In sum, even if the Association had filed its objection by
the May 1, 1993 deadline, this subcase would not be in a very
different posture than it is today. As a result of the stays
imposed by the Court, the proceedings in this subcase are still

in the very early stages. The Association filed its Motion as
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soon as the stay in effect at the time of the A&B delivery call
was lifted in December 1994. Neither the U.S. nor A&B have
demonstrated that any prejudice to them will result if the Court
grants the Association leave to file its objection. For reasons
of mere inconvenience, they are seeking to deny the Association
the chance to have its claims, which are wvital to the livelihoods

of its members, fully and fairly reviewed on the merits.

D. The Association’s Priority Date Objection is
Meritorious.

To justify a late objection, the Association must only plead
facts which, if established, would constitute a meritorious

claim. Baldwin v. Baldwin, 114 Idaho 525, 527, 757 P.2d 1244,

1246 (Ct. App. 1988). The Association has more than met its
burden. In the brief in support of its Motion, the Association
explained in detail why both the State Engineer and the State
Attorney General concluded in 1964 that A&B is not entitled to a
uniform 1948 priority date for all of its 177 wells. Exhibit F.
A final determination of the Association’s claim is not
appropriate at this stage and the general rule, even in doubtful
cases, which this is not, is to grant relief in order to reach a

judgment on the merits. Johnson v. Pioneer Title Company, 104

Idaho 727, 732, 662 P.2d 1171, 1176 (Ct. App. 1983).

REPLY BRIEF IN SUPPORT OF MOTION FOR LEAVE
TO FILE LATE OBJECTION - 9



Neither the U.S. nor A&B directly addresses the substance of

4 Instead, they

the Association’s priority date objection.
assert that the Association’s claim lacks merit for
jurisdictional reasons. The U.S. and A&B argue that the issues
surrounding A&B’s priority date have been litigated and are
therefore res judicata. In addition, A&B argues that this Court
lacks jurisdiction to hear the Association’s challenge to A&R’s
priority date. 1In A&B’s view, the provisions of a license may be
challenged in court only if done so within sixty days of the
issuance of the license.

1. Previous Proceedings Involving A&B’s

License Pose No Res Judicata Bar Since They
Did Not Reach a Decision on the Merits

Both the U.S. and A&B claim that the Association is barred
from "relitigating" the issue of A&B’s priority date by the
doctrine of res judicata. In making their claim, they rely on
the fact that the appeals from the issuance of A&B’s license that
were filed in 1964 and 1965 were dismissed by the courts. What
they conveniently overlook, even though it is plain from their
own exhibits, is that the issue of A&R’s priority date was not
litigated on the merits in those appeals. The appeals were

dismissed solely for jurisdictional reasons. A&B’s exhibit F.

4 psB’s present counsel, Mr. Roger Ling, previously
represented at least one of the Association’s members in a
challenge to A&B’s priority date. The Association reserves the
right to raise issues concerning Mr. Ling’s earlier
representation of clients opposed to A&B’s uniform priority date.
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Rule 41(b), I.R.C.P., explicitly provides that dismissal on
jurisdictional grounds does not operate as an adjudication on.the
merits. Thus, the doctrine of res judicata, which limits the

right to relitigate issues that have been decided on the merits,

simply does not apply here. Gilbert v. Nampa School District No.

131, 104 Idaho 137, 140- 141, 657 P.2d 1 (1983) (The doctrine of
res judicata applies only if an existing final judgment has been
rendered on the merits of the case.).

On June 25, 1964, the State Engineer sent a letter to the
State Director of the Bureau of Reclamation notifying him that a
license would be issued for permit No. G-20736. Persons
concerned about the validity of that license filed suit in five
separate counties in August 1964 appealing from the decision of
the State Engineer. Exhibit G. On May 6, 1965, the judge in
the appeal filed in Minidoka County dismissed the appeal as
premature, apparently because a license had not yet actually been
issued by the State Reclamation Engineer. A&B’s Exhibit E.

Shortly thereafter, on June 10, 1965, the State Engineer
issued a license for Permit No. G-20736 without notifying the
persons who had filed the previous appeals or anyone else who
might have been interested. The license, contrary to earlier
public notice by the State Engineer and without any explanation,
contained a uniform 1948 priority date for all of A&B’'s 177

wells. 1In late September 1965, immediately after the persons who

had filed the appeals in 1964 learned of the license issuance, an
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amendment of appeal was filed in Fhe Jerome County action and a .
new notice of appeal was filed in the Minidoka County action. On
February 9, 1966, the Minidoka County Judge dismissed the new
appeal on the ground that the 60 days for appeal had lapsed and
that since appeal times were a jurisdictional matter the court

was without jurisdiction to hear the appeal. The other pending

appeals were also later dismissed on jurisdictional grounds.5

The Minidoka County court acknowledged that the State
Engineer had agreed to keep the appellant advised of any action
on the permit but failed to do so. Nevertheless, the court
concluded that it was without authority to extend the deadline
for hearing the appeal:

It is apparently true that the respondent
agreed to keep the appellant’s counsel
advised of whatever action was taken upon the
United States’ application for the waters in
question. His failure to do so is at least
censurable and possibly gives rise to a
suspicion of a deliberate intention to avoid
an appeal. Nevertheless, our law is rather
well established that appeal times are
jurisdictional and the fact is that the
appeal was not filed within the required

time. . . . I am of the opinion that I am
without authority to reach any other
conclusion.

A&B’s Exhibit F.

5 The Cassia County appeal was dismissed in 1964 for
reasons not disclosed by the record. The parties to the other
four appeals stipulated in December 1964 that the decision in the
Minidoka County appeal would be dispositive in the other appeals.
In accordance with that stipulation, the appeals in Lincoln and
Blaine Counties were dismissed on March 17, 1966 and the appeal
in Jerome County was dismissed on March 21, 1966.
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Thus, the record is clear that the issue of A&B’s priority
date was not litigated in the appeals filed in 1964 and 1965,
The appeals were dismissed soley on jurisdictional grounds and
the issues that the Association now seeks to have this Court
review were never considered. The dismissal of the appeals
therefore poses no res judicata bar to the Association’s

objection.

2. The SRBA is an Appropriate Forum for
Raising The Association’s Priority Date
Obijection

A&ﬁ;s second jurisdictional argument is one with sweeping
implications. A&B argues, in effect, that this Court lacks
jurisdiction to hear any challenges to the provisions of a
license. The Association explains below why this attack on the
Court’s jurisdiction should be rejected. However, the Court need
not reach this jurisdictional issue to decide the motion before
the Court. Indeed, the Association believes that any decision on
such an important issue should be made only after the parties
have had a full opportunity to develop the facts and legal
history surrounding it.

A&B bases its argument on the language in Section 42-224 of
the Idaho Code. 1In 1965, when the A&R license was issued, the
section stated:

any one feeling himself aggrieved by
the statements contained in the license
issued by the department . . . may appeal

therefrom to the district court of the county
in which the place of use of the water
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claimed shall be situated. Such appeal shall

be taken within 51xty days from the date of

such license.
A&B claims this appeal procedure is the only means by which the
provisions of a license may be challenged in court. A&B’s
interpretation of section 42-224 should be rejected for several
reasons. |

First, A&B’s interpretation is contrary to case law. Courts

that have construed section 42-224 have held that its appeal

procedure is not the exclusive means of challenging the

provisions of a license. As the court stated in Crockett v.

Jones, 42 Idaho 652, 655-56, 249 P. 483 (1926):

We are of the opinion that the remedy so provided
is cumulative; that the commissioner of
reclamation is but an administrative officer,
without judicial powers, and any party aggrieved
by the decision of such commissioner may either
appeal to the district court, as provided in

C. S., sec. 5582, or commence an original action
in said court for the determination of the
question involved in the proceeding before the
commissioner of reclamation."

Similarly, the court in Sarret v. Hunter, 32 Idaho 536, 541, 185

P. 1072 (1919) stated:

"Appellants’ contention that the Sarrets are
barred from questioning the formers’ rights under
their permit by reason of their having failed to
appeal from the decision of the state engineer,
and having failed to bring an action in the
district court within the 90-day period prescribed
by C. S., sec. 5589, is not well taken. . . . Such
decision was neither final nor binding upon the
rights of litigants, and did not control the
courts in determining the rights of the parties.
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Second, A&B’s interpretation raises due process concerns.
Section 42-224 does not require that notice be given to
interested parties of the issuance of a license. Thus, it would
be fundamentally unfair to deny interested parties their day in
court for having failed to file a timely appeal under the
section’s appeal procedure.

Third, A&B’s interpretation is inconsistent with the broad
jurisdiction given to this Court and the fundamental purpose of a
general adjudication. The SRBA statutes provide that the purpose
of a general adjudication is to "assure that state laws and
procedures provide a fair and impartial forum for the
adjudication of the rights of all claimants." Idaho Code
§ 42-1401 (Supp. 1994). A general adjudication is defined
broadly to mean "an action both for the judicial determination of
the extent and priority of the rights of all persons to use water
from any water system within the state of Idaho that is
conclusive as to the nature of all rights to the use of water in
the adjudicated water system." Id. § 42-1401A(6) (Supp. 1994).
There would be scant need for a forum in which to judicially
determine priority rights if all the rights embodied in licenses
were deemed settled.

Fourth, other statutory provisions make plain that the
issuance of a license was not meant to be a conclusive
determination of water rights. Idaho law has long provided that

licenses are only prima facie evidence of a water right.
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Exhibit J, (Idaho Code § 42-220 (}948) ("Such license . . . shall
be prima facie evidence as to such right.")); Idaho Code § 42-220
(1990) . The fact that a license is described as only prima facie
evidence of a water right is an unmistakable indication that the
license is not a conclusive determination of the right. As with
any other prima facie evidence, it may be overcome by other
evidence. The proper forum for presenting such evidence is this
adjudication where all interested persons are properly noticed
and given the opportunity to be heard.

Similarly, Idaho’s water distribution statutes in existence
during 1948 to 1965, further confirm that water licenses issued
during that period were not meant to be conclusive and ultimately
need to be adjudicated. Section 42-604 provided that water
districts could only be established on streams or water supplies
whose priorities of appropriation had been adjudicated by the
courts. In addition, in times of shortage, unadjudicated water
rights were deemed to be subsequent to the adjudicated rights in
the water supply and the watermaster was authorized to close all
the headgates of ditches having no adjudicated rights if
necessary to supply adjudicated rights. Exhibit J, (Idaho Code
§ 42-607 (1948)). This statutory scheme clearly envisioned the
adjudication of water rights as the ultimate method of
perfection. Under these statutes, licenses as well as other non-

adjudicated water rights had secondary status.
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There can be no doubt that this Court has jurisdiction to
hear the concerns that the Association seeks to raise by its
objection.

CONCLUSION

For the above-stated reasons, the Association’s Motion for
Leave to File Late Objection should be granted.

DATED this 13th day of July, 1995.

HOLLAND & HART

o owimie ) densts,

Lawrence J. Jensen

Attorneys for Respondents Magic
Valley Underground Pumpers
Association, Inc., et al.
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Daria J. Zane

U.S. Department of Justice

General Litigation Section
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Resources Division
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Hand Delivered
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Decerber 21, 1964
Re: Permit No. 20736

Regional Director

U. S. Bureau of Reclamation
P. 0. Box 937 :
Bolse, Idaho

Desr Sir:

Please r'efer to our order of June 25, 1964, establishing
priorities under Peprumit No, 20736, and defining the conditions
upon which a licenss will be issusd, namely - "The priority date
of that part of the right initiated by Permit No. 20736, depending
on works constructed prior to Hovemb:r 5, 1955, shall relate back
to Septeuber 9, 1948, and that part of the right initiated under
Permit lc, 20734, and depending on works not completed by November
5, 1955, may relate buack to Noveuber 5, 1955,n

This departient is desirous of issuing a license as
specified above upcn receipt of a list of the wells and lands to
be sumitted by the licenses, «nd therefore ugk chat snid list be
submitted not later than January 15, 1965,

Very truly yours s

CARL . 29¢IAN
Stute Keclimation Enginver
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