C DisTRILY COLAT - SRBA
Fifth Judicial District

BECEIVED County of Twin Falls - State of Idaho

JUN 03 208 ; WAy 31 208

DEPARTMENTO

WATER BESCURCES By /

LI

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TH®y/derk_|
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS/

In Re SRBA Water Right Claim: 31-12314

Case No. 39576 ORDER GRANTING MOTION TO FILE

LATE NOTICE OF CLAIM

(I G A"

On February 27, 2013, Paul Gunderson, by and through counsel, Jerry R. Rigby, filed a
Motion to File Late Notice of Claim for the above-captioned water right. Hearing was held on
the Motion was held on May 21, 2013. This Motion complied with all procedural requirements
under SRBA Administrative Order 1, and no objections were made to this late Notice of Claim.

THEREFORE, IT IS ORDERED, that the Motion to File a Late Notice of Claim for the
above-captioned water right is granted.

The original Notice of Claim, as well as any attached filing fees, and a copy of this Order
will be forwarded to the Idaho Department of Water Resources for further action. Following
investigation by the Idaho Department of Water Resources, recommendation for the claim will
be reported in the next Late Claims Director’s Report which is issued on an annual basis. This

modifies the provisions of SRBA Administrative Order 1 4d(2)(h).

IT IS SO ORDERED.

Dated: May 2 2013,
ERICTT. WIFDMAN

Presiding Judge
Snake River Basin Adjudication

ORDER GRANTING MOTION TO FILE LATE NOTICE OF CLAIM
Page 1



CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER GRANTING
MOTION TO FILE LATE NOTICE OF CLAIM was mailed on May 31, 2013,
with sufficient first-class postage to the following:

GUNDERSON, PAUL
Represented by:

JERRY R RIGBY

25 N 2ND E

PO BOX 250

REXBURG, ID 83440-0250

Phone: 208-356-3633

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

rn
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- DISTRICT COURT - SRBA
' Fifth Judicial District
County of Twin Falls - State of Idaho

SRBA Form No.42-1409-1 (Internet 2/09)

TER Drema

IN THE DISTRICT COURT OF THE FIFTH JUDICIALEDISTRICTOE THE

FEB 27 2013

H PRy A
i & 5’f‘”'eéf£’/;’!

Cl
STATE OF IDAHO, IN AND FOR THE COUNTY QFE TWIN FALLS o
Daputy Clerk
IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM Ident. Number
THE SNAKE RIVER BASIN WATER SYSTEM Date Received: [p-2-125

Receipt No: ___ (V04977 Uo S

Received By:

NOTICE OF CLAIM

TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
Please type or print clearly

1. Name of Claimant (s) Paul Gunderson (aka K Paul Gunderson) Phone (208) _339-6670
Mailing Address 1555 E 1500 N Hamer ID zIp 83425
Street or Box City State
2. Date of Priority  (Only one (1) per claim) 10/14/1940
Month Day Year (YYYY)
3. Source of water supply (Check one) Ground Water (v') or Other ( ) (a)
which is tributary to (b)
4. a. Location of Point of Diversion is: Township /N , Range 35E , Section 27 .

NE_ 4/40f NE_ 1/4Govt. Lot SE___ BM., County of Jefferson

Parcel (PIN) no.

Additional points of diversion if any:

SWNWSW Sec 25; SENE & NESE Sec 26, TO7N, R35E

If available, GPS Coordinates

b. If instream flow, beginning point of claimed instream flow is:

Township , Range , Section . , 114 of

Gowt. Lot , BM., County of

ending point is; Township , Range , Section . , 114 of
Govt. Lot , BM., County of

, 14

, 174

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines. Headgates ,Etc),

including the dates of any changes or enlargements in use, the dimensions of the diversion works as constructed
and as enlarged and the depth of each well. Wells mainline to sprinklers and ditches for flood irrigation




6. Water is claimed for the following purposes:

(both dates are inctusive MM-DD) (cfs) (acre feet)
For !mgation purposes from 04/01 to 10/31 amount_10-00 o
For purposes from to amount or
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) 10-00 (cfs) and/or (b) (acre feet)

8. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and
number of livestock, Etc.)

9. Description of place of use:

a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.

NE NW SW SE Totals
Twn | Rng [ Sec | yg | nw | sw | sE I NE | Nw | sw | SE I NE | Nw | SW | SE | NE | NW | SW | SE
7N |35E |25 38 38
26 14 37 |25 |39 |38 ]153
27 40 |39 |38 {39 |156
Parcel (PIN) no(s). Total number of acres irrigated 347

10. In which county (ies) are lands listed above as place of use located? Jefferson

11. Do you own the property listed above as place of use? Yes(y) No( )
If your answer is No, describe in Remarks below the authority you have to claim this water right.

12. Describe any other water rights used at the same place and for the same purposes as described above.

31-11604, 31-11688, 31-11689, 31-7008, 31-95A & 31-7338 or None ()

13. Remarks: See Attachment #1

Note that 31-11362 (Joseph & Ella Marty) from Ground Water (Priority 10/14/1940) was allowed based on the

Owsley Canal Co. vs. Earnest Bauerle decree that described the replacement (i.e. accomplished change) of the

source from Dead Line Lake to Ground Water based on the precedent set in Raft River Recommendation 43-82A

Last Name Gunderson Identification No.




Map of Project: Attach aerial photograph or topographic map showing clearly the point of diversion, place of use,

section number, township, and range number, unless unavailable. Otherwise sketch the elements above on the

grid below.

See Attachment #2

Scale: 2 Inches equals 1 mile
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Identification No.

Gunderson

Last Name




14. Basis of Claim (Check One) Beneficial Use ( ) Posted Notice ( ) License () Permit ( ) Decree (v)

Court Decree Date_10/14/1940 Plaintiff v. Defendant Owsley Canal Company vs.
Civil No. 1739 Ernest Bauerle

If applicable provide IDWR Water Right Number

15. Signature(s)
(a.) By signing below, I/We acknowledge that I/We have received, read and understand the form entitled "How
you will receive notices in the Snake River Basin Adjudication.” (b.) I/'We do ( ) do not ( ) wish to receive
and pay a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals: I/We do solemnly swear or affirm under penalty of perjury that the statements contained in the
foregoing document are true and correct.
Signature of Claimant (s) Date:

Date:

For Organizations: | do solemnly swear or affirm under penalty of perjury that | am

of ,
Title Organization
that | have signed the foregoing document in the space below as
of ,
Title - Organization

and that the statements contained in the f?omg document are t e and correct.
z‘/ ‘
Signature of Authorized Agent ; a»z/ub, / / “y Date “02 é' -

4

Title and Organization / /i»—fv 7%4 / /@; a C%cwﬂ/{ / Sod

16. Notice of Appearance:

- 3 7 7
Notice is hereby given that |, Z< *w AW 4/)&/ , will be acting as attorney at law of
behalf of the claimant signing above and tf{at.all notices reqtired By law to be malled by the director to the claimant

signing above sh u?d be mailed t me a e-dddress listed below.
A (

—’%""}' Date £~ ';é -/’2
Address __ Yy 4/ v ' ./ /
,@)«@w/ T EFvve

Signature

Last Name Gunderson Identification No.




31-0095 DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 1 of 20)

The Earnest Sauve vs. W. H. Abbott (11/01/1930) (Pgs 5 - 8 of 20) decreed water rights “No. 47" (Pg 7 of 20) were
numbered as 31-0095 for 10.0 cfs (2/6/1918) from Dead Line Lake and 31-0096 for 15.2 cfs (3/3/1906) from an
unnamed stream tributary to Mud Lake. Dead Line Lake does not appear on any USGS maps and appears to
have disappeared sometime in the 1930’s.

In the Snake River Basin Adjudication (SRBA) K. Paul Gunderson filed an SRBA claim on a portion (4.99 cfs) of
water right 31-0095 and the claim was numbered 31-0095A (Pg 4 of 20). Sometime later Joseph and Ella Marty
also fined on 31-0095 but since a portion of 31-0095 already had been filed on (i.e. 31-95A) their SRBA claim was
number 31-0095B (Pg 13 of 20).

Location of Dead Line Lake:

Since Dead Line Lake does not appear on any USGS maps the exact location of the lake creates problems in
defining the point(s) of diversion (i.e. location of). The Earnest Sauve vs. W. H. Abbott (11/01/1930) Decree
provides the following information on the location of Dead Line Lake:

Water Right(s) No.3; Anderson Bros. Bank, 01/29/1910 priority water right for 3.20 cfs, the point of diversion is
listed as “At a point North 66°05’ East 1090 feet distant from the Quarter Section corner between Sections 26
and 27, Township 7 North, Range 35 East, B.M.” (Pg 6 of 20)

And;

Water Right(s) No.47; 31-0095 H.R. Jackett and Frank S. Jackett, 02/06/1918 priority for 10.0 cfs water right
from Dead Line Lake and right 31-0096 with the 03/03/1906 priority for 15.2 cfs from an unnamed stream,
tributary to Mud Lake, lists points of diversion as SE4ANWY: & NWY%NWY; Sec 27, and the SWY%NWY; Sec 26, all
INTO7N, R35E. (Pg 7 of 20)

Dead Line Lake Water Rights:

In addition to the Earnest Sauve vs. W. H. Abbott (11/01/1930) Decree, The Owsley Canal Company vs. Ernest
Bauerle Decree (10/14/1940) (Pg 9 - 12 of 20) references some of the same water rights.

The Owsley Canal Company vs. Ernest Bauerle Decree (10/14/1940) includes the following for Frank S. Jackett:

“...the defendant Frank S. Jackett is the owner of water permit ... issued to him by the Department of
Reclamation of Idaho, for diversion by means of wells of 10 cubic feet per second of underground water ... also
the owner of water...issued... to H.R. Jackett for the diversion of 10 cubic feet per second of underground
water... defendant Frank S. Jackett is also the owner of certain wells whereby he obtains 15.2 cubic feet per
second water decreed in the case of Sauve V. Abbott, et al, in the United States District Court of the District of
Idaho, with a priority date of March 3 1906, which is from spring water arising in what has been known as
“Deadline Lake” and in Sections 12, 23, 26, and 27, Township 7 North, Range 35 East Boise Meridian, being water
from underground source in the vicinity of Mud Lake.” (Pgs 10 - 11 0f 20)

This section of the Owsley vs. Bauerle decree appears to indicate that (Ground Water) wells are required in order
to divert water from Dead Line Lake (31-0095) and the spring water (31-0096).

“...Frank S. Jackett is also the owner of certain well s whereby he obtains 15.2 cubic feet per second... from
spring water arising in what has been known as Deadline Lake” . (Pg 10 of 20)

S ﬁv{q “wnusilein )
Rocky Mountain Environmental Assoc. Inc. é 5 ENVIRONMENTAL
482 Constitution Way, Suite 303, Idaho Falls, ID 83402 (208) 524-2353/ (208) 524-1795 Fax Prepared by Keith C. Wilson



31-0095 DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 2 of 20)

In the Adjudication Claim Back File for 31-95B the Recommended Right Report of 31-0095B (Pgs 13 - 14 of 20) the
Comments Section dated 4/12/01 under “Remarks” has the following:

“Remark Copied from Raft River recommendation 43-82A pending instructions from Boise.” ___(Pg 14 of 20)

Also;

“31-11362 is recommended as a replacement well for this right and 31-96...” (Pg 14 of 20)

A memo from Bryce Contor dated 6/22/2000 outlines the “Change of Source”:

“1. Renumber original signed claim A31-00095 to A31-11362 and recommend as a beneficial use claim, source
GW, Priority Date 10/14/1940 (the date the Bauerle Decree was issued) since the Bauerly references the
accomplished change to thewell.” (Pg 15 of 20)

In a letter(Pgs 16 - 18 of 20) dated April 25, 2001, to Joe and Ella Marty, from Bryce A. Contor, a Senior Water
Resource Agent with the Idaho Department of Water Resources, Item #3 titled “Priority Date for 31-11362”
included the following:

“3. According to the precedent set in Raft River', | have recommended this replacement ground water right
with the earliest date that I can document its use. That date is October. 14, 1940, the date of the Bauerly
Decree which describes the replacement.” (Pg 17 of 20)

Based on the information and recommendations above the following is the Pedigree of these water rights:

Pedigree:
Dead Line Lake - Earnest Sauve vs. W. H. Abbott

31-0095 (02/06/1918) 31-0095A K Paul Gunderson
: 4.99 cfs—-Dead linelake ... | (Pg 4 of 20)

31-0095B Joseph & Ella Marty 34-12287 Joseph & Ella Marty
10.00 cfs : 0.31cfs — Dead Line Lake

OwnershipN\Change
34-12288 Pheasants Forever Inc.

9.69 cfs — Dead Line Lake

| » OWSLEY CANAL VS. BAUERLE DECREE - Documented Dead Line Lake water diverted from wells

October14,1940.__ Date or Priority October 14, 1940 date of Bauerle Decree
(Pg19-200f20) . 31-11362 Joseph & Ella Marty 3112297 Marty, EllaM
10.00 cfs Ground Water 0.31 cfs Ground Water

Ownershi Change
P 311g12298 Pheasants Forever Inc.

9.69 cfs Ground Water

1. Raft River Recommendation 43-82A

s N‘Tﬁvk\ “Nonlaivs )
Rocky Mountain Environmental Assoc. Inc. @ ENVIRONMENTAL
482 Constitution Way, Suite 303, Idaho Falls, ID 83402 (208) 524-2353/ (208) 524-1795 Fax Prepared by Keith C. Wilson



31-0095 DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 3 of 20)

Review of Pedigree: Recommendations of water rights in the Snake River Basin Adjudication
The Earnest Sauve vs. W. H. Abbott decreed water right 31-0095 (02/06/1918) from Dead Line Lake.
The Owsley Canal vs. Bauerle Decree (10/14/1940) subsequently documented that the source of water
had changed from Dead Line Lake to Ground Water (wells).

Joseph & Ella Marty:
Based on the Earnest Sauve vs. W. H. Abbott the original SRBA claim 31-95B (Split 31-12287 & 31-12287)
was decreed from Dead Line Lake for 10.00 cfs and a priority of February 6, 1918. The Owsley Canal
vs. Bauerle Decree, the Raft River Recommendation 43-82A and the original SRBA claim 31-0095B
were the basis for decreed water right 31-11362 for 10.00 cfs from ground water with a priority of
October 14, 1940 (the date of the Bauerle Decree).

K. Paul Gunderson:
Water right 31-0095 (02-06-1918) from Dead Line Lake was split into 31-0095A (4.99 cfs) for K. Paul
Gunderson, & 31-0095B (10.00 cfs) Joseph & Ella Marty.

K. Paul Gunderson water rights do not appear to have been processed in the SRBA the same as
Joseph & Ella Marty and therefore did not received the same consideration of the Owsley Canal
Company vs. Ernest Bauerle Decree and the precedence set in the Raft River Recommendation
43-82A for a ground water right.

Conclusion:

Itif recommended that K. Paul Gunderson file a petition with the Snake River Basin Adjudication Court to file a
late claim to receive the same consideration as Joseph & Ella Marty.

A 0,

OE ' E&qhi ‘}V(wn(ai;;[

Rocky Mountain Environmental Assoc. Inc.
482 Constitution Way, Suite 303, Idaho Falls, ID 83402 (208) 524-2353 / (208) 524-1795 Fax Prepared by Keith C. Wilson



31-0095 DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 4 of 20)

WATER RIGHT NO. 31-95A

Owner Type (Name and Address ]
Current Owner|K PAUL GUNDERSON |

| 11555 E 1500 N, HAMER, ID 83425]

Priority Date: 02/06/1918 Basis: Decreed Status: Active

lSource Tributary
IDEAD LINE LAKE|MUD LAKE

Beneficial Use L_I_T rom||E ’Diversion Rate||Volume

IIRRIGATION [04/01][10/31][4.99 CFS I
lTotal Diversion“ “4.99 CFS ”

Location of Point(s) of Diversion:

DEAD LINE LAKE|SWNW |Sec. 26| Township 07N|[Range 35E[JEFFERSON County]
DEAD LINE LAKE|NWNW|Sec. 27| Township 07N|[Range 35E[JEFFERSON County
IDEAD LINE LAKE|SESW_|[Sec. 27|[Township 07N|[Range 35E|[JEFFERSON County

Place of Use Legal Description: IRRIGATION JEFFERSON County

Township|[Range ISection @, Tract lAcres |L__0£”Tract Acres |L___9_£|‘Tract Acres |L___9_£| Tract||Acres
07N [3sE J27 || |nesefso ][ Nwse3o | Jswse[ss || |SESE|p9

Total Acres: 156
Conditions of Approval:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS NECESSARY FOR THE
DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT ADMINISTRATION OF THE WATER
RIGHTS AS MAY BE ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO
LATER THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO CODE.

USE OF THIS RIGHT WITH RIGHT NO. 31-7008 IS LIMITED TO THE IRRIGATION OF A COMBINED
TOTAL OF 156 ACRES IN A SINGLE IRRIGATION SEASON.

RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO SECTION 42-
1425, IDAHO CODE.

C18

ESS

Co5

L2 > =

The point of diversion described above represents an unused facility due to infrequent
availability of water. Before this right may be diverted the water user must file a transfer to

4. . . . . .

establish an active point of diversion, or show that an easement and means to convey water
|| |from the diversion to the place of use exists.
5 lles1 USE OF THIS RIGHT WITH RIGHT NO. 31-7008 IS LIMITED TO A TOTAL COMBINED DIVERSION
N RATE OF 4.99 CFS.
Decreed Date: 02/22/2002 Water District Number: 110 Combined Acres Limit: 156

Combined Rate Limit: 4.99

efuas “Nountuin
RC.J»MENTA[

Rocky Mountain Environmental Assoc. Inc. @ oAby
482 Constitution Way, Suite 303, Idaho Falls, ID 83402 (208) 524-2353 / (208) 524-1795 Fax Prepared by Keith C. Wilson



31-0095 DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 5 of 20)

m THE DISTRICT COURT OF THE UNITED STATES
FOR TIE DISTRICT OF mxo, msmmq DIVISION

~

L 1.

SAUVE vs. ABBOTT DECREE

ERNEST SAUVE, g ,
' Plaintife, g No, 635, == In Pquit
V8w ) . . ‘
g DECREE

To W, He Abbott, Fay Abbott, Mary C, Adels, Allen Almonda, G) B, Allen,
Allen &. Harn, a co-p artnership, };naisting of G, B. Allen and H. R. Harng A

Wme A, Andmfwa, Joseph Andrasen, Anderson Bros, Bank, a corporation- Carret
/Clausen Auldhouse (sometmes
Auldhouse (aometimes known as Gerrst OIdhouse) ; William Ax’l.ina X Bmast Bauerle,

known as Clausen Oldhouse),’
Edward G, Bamea, May L. Barnas, Lovisa Bamey, Arthur da Barber, Charlas Bart..

lett, Ambrose J, Beckner, Laura E, Becknsr, William Beck » David Bethune, Lloyd
aennatt, Gus E, Brauer, Adninistrator of the E‘atata of Annie J, Bennett decaased-
A. w Bnlnap, C. W. Belnap, The Bennett Investwent Company, L:Lmttcd, 8 cnrporation;
Cuaaie Binnard, Burka Binnard, Horace L, Birech, Bimmard Ranch Contpany, a corpora=
ltiou;B. B:Lnnard, Sarah Binnard and E ¥, Mobley, Trustees for B:mnam Ranch
Gompany, a dsﬁmct corporation; Charlea Q, Riciman as Trus’aee in Bankruptcy of
Binnard Ratch Compamr, a corporation Oacar A. Johannason, as Recciver oi’ Binnam
Ranch Company, a corporation; Heber J, Blaakburn, W. B Boucher, Ra.y Bohney,

R, T. Boatnan, Mary Nichohs Boyd, Frank Boe : Charlsa E. Broaic, E. L. Broming,

r

Adna E Bramnall, Afton Bradslmw, Thereaa. 'rinkmami Lottie .Burcham, G.

“

Burcham, Katharino Burggraf, Anna M. Burggrai‘, John Burioe (scmtimea kmwn aa

ANy ».<‘~‘

John Birka); John H. Burnsida, Don R, Burns:!.de, Arthur 0 Bumside, Robert Burn-
aide, Alexander Burrus, Bumside Bros. ’ a. co-partnerahip, consieting or John H, )
Bu.rnside and Don R, Bumside; Vienna Carter, Luther V. Cappa, Fred c Carrell,

_Alice M Cain, Charles G. Carlson, Alb'ei't‘ "Cﬁ].kins,,mizabeth G, Capps,.;féhn;pg;@-

.’,;,&\".

'bsll, A B /l‘zarlson, Charles Camp‘ball,“

vc .‘f

Carnazj‘!u’cual Irriga :l.on Diat' c,

?‘corporation of c1ark County, Idabo;

T Y
B trict, a public corporation oi‘ chferson‘cwntar u

i ‘, g 20
. ‘i':r PEAAN

AERAS 8

Rocky Mountain Environmental Assoc. Inc. .
482 Constitution Way, Suite 303, Idaho Falls, ID 83402 (208) 524-2353 / (208) 524-1795 Fax Prepared by Keith C. Wilson
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31-0095 DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 6 of 20)

SAUVE vs. ABBOTT DECREE (Cont.)

¢, B, Allen

1897 - May 1 1.2 c.f.8. Source; Camas Creek, a tributary cf
» Mud lLake,
1900 « July 1 1,8 c.f.8 Point of Diversiont Whore Camas

Creek enters the land to be ire
rizated and hereinaficer doscribed,

For use on the following deascribed
lard, to-wit: Hortheast Quarter
of Section B, Township 12 North,
Range 39 East, B, M.

Ho. 3

Source: Dead Line Lake

Anderson Bros, Dank,
a corporation

1908 « May L 3.2 c.f,.s. Source; Dead Lins Iake, a tributary
[») u (c

Point of Diversion: At tha prasent

point, or points, of diversion on or
near the land %o be irrigated.

For uge on tha following descr ibed
land, to-wit: Northwast Quarter
of $ection 3k, Towmship 7 Horth,
Range 35 East, B. .

1910 « January 29 3.2 c,f.8 __ Source: Dead Lins Lake, a tributary
of Mud Lalm.
Tolnt of Diversion: At a point

Horth 66°05! East 1090 foet dis-

POD with in: SW/%NW1% Sec 26. To7N, R35E  tant from the Quarter Section cor-
nar hetween Sections 26 and 27,
Township 7 Horth, Ranze 35 Eaat, B.M.

For use on the following described
land, to-wits Bast Half of the
Northwest Guarter and East Half of
the Southwest Quarter of Section 3k,
Township 7 North, Range 35 EZast, B.H,

No. L
16 -
cockoit ' . e ol “Nownlain
y Mountain Environmental Assoc. Inc. @ AL
482 Constitution Way, Suite 303, Idaho Falls, ID 83402 (208) 524-2353 / (208) 524-1795 Fax Prepared by Kei;:?g”\;wlson



31-0095

DEAD LINE LAKE WATER RIGHTS

SAUVE vs. ABBOTT DECREE (Cont.)

V. H. Hutchinson
1918 - January 1

2,6 ¢.f.8,

No., ULb

Earle Jackson, as Admin-
{strator of the estate of
Thomas A, Jackson, deceased
(who died lite

1917 - January 15
1918 - August 22

1'6 C.fos.
1.6 ¢.£.5.

Sourcet Camas Creek, & tributary of Hud Lake,

Point of Diversion: The intake of the Holley VWater Usera
Association canal, which intake is located in the South.
east corner of the Northwest Quarter of the Northwest

Quarter of Section 36, Township 7 North, Range 3 S E,B.H,

For use on the followinz describded land, to-wit: The South
Half of tha Southwest Quarter of Section 10; and the North
Half of the Northwest Quarter of Section 15, Tawnship 6
North, Range 35 East, B.M,

Source: Mud Lake

Point of Diversion: In the Northeast GQuarter of the North-
west Quarter of Sec, 33, Twp. 7 North, Range 3L East; B.M,

_For use on the following dascribed lard, to-wit: The
Southeast Quartsr of the Southeast Quarter of Saection 29;
the Bast Half of the Northeast Quarter znd the Northeast

-~ 'Quarter of ths Southeast Quarter of Section 32, Tuwnship
7 North, Range 3l East, B, I,

ATTACHMENT #1 (Page 7 of 20)

31-0095
31-0096

NO o:t. h?\"‘Sﬁg‘

H, R, Jackatt and
Frank S, Jackett

1918 =~ February 6

le.b cf,.s Sourca:

Dead Line Lake, a tributary of Mud Lake,

1906 - March 3

15.2 c.f.8, Source: An unnamed stream, tributary to Mud Lake,.

POD’s: To7N, R35E
Sec26__  SWWNW %
Sec27_ NWVNW %4

Poinks of Diversion: (1) In ths Southsast Quarter of
the Northwest Quarter of Section 275 (2) In the North
west Quarter of the Northwest Quarter of Section 27; (3)
In the Soutlwest Quarter of the Northwest Quarter of
Section 253 all in Township 7 Worth; Range 35 Last, B.M.

Toruse on the following described land, to-witt ALL of

Section 33; the West Half of the Vast lialf of Section 3h;
the Southeast Quarter of Section 28; the Southwest Quar-
ter, and the South Half of the North Helf of Ssction 27,

" all in Township 7 North, Range 35 East, BiM.

____________ SEVANW Y
No, U8
Jo By Jacoby
1890 « May 15 1.6 ¢.f.8,

No._L9

Rocky Mountain Environmental Assoc. Inc.
482 Constitution Way, Suite 303, Idaho Falls, ID 83402

Sources Cemas Creek, a tributary of iud Lako,

Point of Diversion:
east Quartor of Sac. 20, Twp 10 N., Range 38 East, B.M,

For uae on tha following described land, to-wit: The
Northeast Quarter and the East Half of the Northwest Quar-
ter and the Northeast Quarter of the Scuthwest Quarter
and the Northwest Quarter of the Southeast Quarter of

Section 19, -all in Township 10 North, Range 38 East B.M,

w3

-

Tn the Southwest Guarter of the South-

C‘E ,j. E&d\\l Mnun(aiz[

(208) 524-2353/ (208) 524-1795 Fax

PR 0L

Prepared by Keith C. Wilson



31-0095 DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 8 of 20)

SAUVE vs. ABBOTT DECREE (Cont.)

h.

And it is furthor ordered, adjudged and deecveed, that no party
hereto shall divert or use an:;r of the waters hereiu‘decreod until he or
his successorg or assigns, have paid to the Cmnmissionera aforesaid, the
amount due and owmg by such party, nor shall {;he official charged with
the enforcement hereof permilt any party, their successors or aasignes,
to divert any of the watars harein decreed without credltable evidence
that such amouni; has been ful].y paid to such com:x.ssioners. A receipt
from such commisaioners, ‘or either of them for the full amount so adjudged
and deoreed to be due them, hibi’aed to such ofﬁ.cial shall be creditabla

evidence that ‘bhey have been paid,

DATED and SIGNED at Pocatellc, Idaho, this 1st day of November,

in the year 1930.

I . ot ' (Sigﬁed). Charles C. Cavanab
/ Co R A S United States District Judge
Eadorsed, £iled November 1, 1930 ' o
W, D, &*cnaynoms, Clerk

N’?&c(\\ “Mowrilain "
Rocky Mountain Environmental Assoc. Inc. 6
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OwSsSLEY CANAL CO. vS. BAUERLE

R ST AL 'COMPANY, a Gorporation, A
'1‘35 usLey L 7 “Plainti ff.
i CIVIL NO. 1739.

FINAL DECREE.

vs.

Defendants.

{
for trial before the court without a

'ERNEST BAUERLE, o% al,

This ocause oame regularly on
Jury af the County Courthouse at Rigby, Idaho, on the 14th day of OOFOber,

1940, . IR .
| ége plaintifr and the defendant Ben H. Matkins appeared by their
attorney, Edwin Snow. The defendanﬁs Ernest Bauer{p, ‘L.Bybie (whose
nane 18 sometimes eﬁelled Bybee), R.P.Cope, R.P.Goﬁé, agxadminiatrator ot
the .estate of William Barnes, deceased, Edna gext,'cary Prugh (also
known as Caroline E. Prugh), and Blanoh Schaw (the last three defendants
being aqooeauoré to defendant H.R.Jaockett, deosased), Holley Water Users!®
. Asgoolatiocn, a'aorporation, Bessie Hytohison Ellis (formeily Bessie
Hutohison), Anna Hutohison (also known as ﬁrs. W.H.Hutohison, successox
to W.H.Hutohlson, deceased), Bessie M. Jaockett, Frank S.Jaokett, Samuel
W. Lyndholm, Frank E.MoClain, David A.S8anders, J.L.Sanders, G.A.é&ndqgs
(auobéesor to G.A,ﬁd&ms, deceased, Charles Thieman, and John Barnas,
appeared by thelr gttorney, O.A.Johannesen; the'derendants Ni&holaa Bur-
‘ggrar, ﬁenry Jemmett, Nellie M.Skinner (also known as Nellie J.Skinner,
successor to Mary Jemmett, deceased), Independent Water Users of Mud
Lake, Ino., & corporation, Bertha I. Owsley, Merritt M.Owsley, JbgqﬁhvB.
Potter, and J.T.Sykes, were represented by their attorney, Ralph L. -
Albaugh.
" None of the other defendants appeared either in berson'or by'attofney.
4 stipulation in writing, signed by all the parties who have e;ppéarea
“1n the action by atto;ney, vas presented to the court for approval, aiprovedi-
‘by the oourt, and filed herein, said stipulation reoiting and stipulat}ng .
the material facts in controversy, agreeing tc compromise the cause,'aﬁd
conséntipg to the entry of this deoree; and all parties who appeared in
tire aotion in their own persons filed in this cause their consent in wx&ting.
0 the ensry of this deoree; and accordingly, the oause n&%mg been duly . '

I.
1.

§0 "N{uunlam
Rocky Mountain Environmental Assoc. Inc. @ s
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Iv. OwsLEY CANAL CO. vs, BAUERLE (Cont.)

That plaintiff is the owner of the following water permits issued
to 1t by the Department of Reolamation of Idaho for the diveyrsion by

" means of wells of underground waters in the vieinity of Mud Lake;

PERMIT NUMBER AMOUNT. PERMIT NUMBER AMCUNT
50 oubic feet 740327

. . 0
3/-03227 17611 110 oublo feet per second. 1764 per -second.

100 cubic feet per second. 18378 80 cubic reet FFu3ic

/0328 17612 per second.

V.
{a) That the defendant Holley Water Users Assoolation is the owner
of water permit No. 16979, issued to Bessie Hutohison (now Bessie Huteh-
3L'og;gg Ellis) by the Department of Reclamation of Ideho, for the diversion
by means of wells of 25 oubioc feet per seoond of underground water in the
‘vivinity of Mud Lake; and is also the owner of water permit Nd. 173767/1“
issued to R.P.Cope by the Bepsrtment of Reclamation of Idaho, for the *
g,ua%iégrsion by means of wells of 24 cubic feet per second of underground
water in the vieinity of Mud Lake; and is also the owner‘of water permit
‘No. R-528, 1issued by the Department of Reclamation of Idaho, for the
3/.o%z§ersion by means of wells and the storage of 5,000 aore feet annually
of underground water in the vicinity of Mud Lake.
87-0333 {(b) That the defendant Bessie M. Jackett is the owner of water
v permit No. 17263, issued to her by the Department of Reolamation of Idaho,
for the diversion by means of wells of 10 oubio feet per ssecond of under-

ground waters in the vioinity of Mud Lake.

. ¢933q(0) That the defendant Frank S. Jackett is the owner of water per-
Dm0
++ mit No. l7gﬁ§, issued to him by the Department of Reolamation of Idaho,

for the diversion by means of wells of 10 ocubic feet ber second of under-

ground water in the vicinity of Mud Lake; and is also the owner of water

3/-033 5 )
« permit No. 1734?, issued by the Department of Reoclamation of Idaho, to

H.R.Jaokett for the diversion by means of wells of 10 cubic feet per

" second of under-ground water in the vioinity of Mud Lake; ang. Q;ﬁmﬂpgkstﬁq

;'.

fendant ¥rank S,Jackett is also the owner of certain wells whereﬁy he*™ s

obtains 15.2 cubie reet per second of water deoreed in the case”uy,gdﬁEWS
i Ll . 27~ 004‘(.)

D
&L‘\\ “Mronlain i
Rocky Mountain Environmental Assoc. Inc. é 5 et Ad '
482 Constitution Way, Suite 303, Idaho Falls, ID 83402 (208) 524-2353 / (208) 524-1795 Fax Prepared by Keith C. Wilson
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OwsLEY CANAL CO. vs. BAUERLE (Cont.)

V. Abbott, et al, in the United States Distriet Court of the District
of Idaho, with a priority date of March 3, 1906, whioh is from spring

water arising in what has been known as "Deadline Lake™ and in Sections

1z, 23, 286, and 27, Townshlp 7 North, Range 35 East Boise Meridian,

being water from underground source in the vieinity of Mud Lake.

(d) That the defendant Independent Waters Users of Mud Lake, Ino.,
Blﬁosaéaoorporation; is now the owner by assignment of water permit No. ivsgo;y//
iizs)ﬁoriginally isauéd by the Department of Reclamation of Idahof‘to‘Frank S.

Jagkett, for the diversion by means of wells of B32.50 oubic feet per

second of underground water in the vieinity of Mud Lake; and is alao the
3 ’E?gwner of water permit No. 17763, originally issued by said Department of
Reclamation of Idaho to Merritt M. Owsley, for the diversion by means of
wells of 50 oubic feet per second of underground water in the vieinity
of Mud Lake. '

(e) That the defendant Samuel V. Lundholm is the owner of water

permit No., 17543, issued to hin by the Department of Reclamation of ™

’

Idaho, for the diversion by means of wells of 3 cubio feet per seoond of -
underground water in the vicinity of Mud Lake.
VI.

That all the parties 'who have appeared in this suit (other than the
parties owning said wells as above listed or interests therein) are the
owners of water rights in Mud Lake or its tributaries.

VII. -

That the parties owning water rights in Mud Lake and its tributar-
les, as aforesaid, assert in this suit the olaim that the water developed
and to be developed by means of wells constructed and %o be congiructed |
under the water permits listed in baragraphs IV and v hereof, and eaoh
of such wells, is tridutary to Mud Lake and ite tributaries and would
ocnstitute a part of the natural flow of said Mud Lake and its tributar-

Ma

les if not withdrawn from the ground by means of said wells; and,gﬁiﬁ%ﬁ%id,ﬁ

£, L
170l

other hand, eaoh of :the owners of said wells, or any interest thereimst- .
wpo.are.parties %o this 81t assert herein that the water developed and 199

4.
e ek Wnnlain
(Ef}e§§m5N~mme
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OwsLEY CANAL CO. vS. BAUERLE (Cont.)

Baoch of the parties hereto, and his or its agents, officers, and em-~
ployees, is heredby énJoined and restrained from interfering with the free
flow of water from said wells or any of them into Mud Lake during the non-
irrigation season as herein direoted, or from interfering during the
irrigation season with the withdrawal apnd use of water from sald wells
by the respective owners thereof up to the amount of water withdrawn
therefrom es limited by this deoras.

Xxv.
The administration of this deoree is hereby ocommitted to the water~ .
master of District No. 66.
XVI.,
East of the partles hereto shall bear his own costa,
Dated this l4th day of Qotober, 1840.
| C. J. TAYLOR, District Judge.

We hereby consent to the entry of the foregoing final deoree; and
hereby waive findings of faot and conclusions of law herein, and we hereby
agree that the above entitled cause may be heard by the Judge of the above
entitled court at eny time upon motion of the plaintiff, either in open
-oourt or before the Judge at chambers.

Dated Ootober 14, 1940. EDWIN SNOW.

Attorney for Plaintiff.
Residenoce: Boise, Idaho. :
Filed Ootober l4th, 1940. O. A. JOHANNESEN, Attorney for Certain
By Wm. Sauer, Clerk. Defendants. Residence: Idaho Falla,Ideho,.
RALPH L. ALBAUGH, Attorney for Certain
Defendants. Residenoe: Idaho Falls, Idaho.
STATE OF IDAHO, )

County of Jefferson. )

Ss.

I, Wm. Sauer, Cierk of the District Court, and Ex~0fficio
and Recorder, do hereby certify and deoclare that the foregoing é?gét?g)
sheets, numbered .from 1 to 9 inolusive, are a ‘full, true and correot
gopy of the FINAL DECREE, -in Civil Case No. 1739, entitled The Owsley
Canal Company, a Corporation, Plaintiff, Vs ERNEST BAUERLE, 8%.al :
Defendants, which said Decfee, is recorded in Book 122 of ”ﬂf'éntgfﬁhéh"E
Decrees, at Page 346, records of Jefferson County, Idaho, *7% #+- .
INtWITNESS. WHEREOF, I have hereunto set my hand and affixed y
offieial seal, this 3lst day of October, 1940. ﬁm’xﬁ 81996

Ulerk of the Distriot Court, and LE-07fiolo

4uditor and Recorder in aend for J
g, County, State of Idaho. or Jefferson

Iy wekyy wounlain
ENVIR 3; IMENTAL
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04/12/2001
IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Recommended Right Report
WATER RIGHT NO. 31-95B
QOwner Type Name and Address
Current Owner JOSEPH M MARTY
I775 E 1500 N
HC BOX 2450
HAMER, II> 83425
(208)663-4319
Current Owner ELLA MARTY
I775 E 1500 N
HAMER, ID 83425
(208)633-4319
Attorney ROGER LING
PO BOX 396
RUPERT, 1D 83350
Priority Date: 02/06/1918
Basis: Decreed
Status: Active
> Tributary to
DEAD LINE LAKE MUD LAKE
ial U From To Diversion Rate Yolnme Subuse Code
IRRIGATION 04/01 10/31 10CFS
Total Diversion 10 CFS
Location of Point(s) of Diversion:
DEAD LINE LAKE SWNW Sec. 26 Township 07N Range 3SE JEFFERSON County
DEAD LINE LAKE NWNW Sce. 27 Township 07N Range 3SE JEFFERSON County
DEAD LINE LAKE SESW Sec. 27 Township 07N Range 35E JEFFERSON County
IRRIGATION Use:
Acre Limit: 1280
Place(s) of use:
Place of Use Lega) Description: IRRIGATION JEFFERSON County
Township Rapge Section Lot  Trag Acres Lot Tt Acres Lot Tragl Acres Lot Tract Agres
OGN 35E 4 3 NENW 25 4 NWNW 96
07N 21 NESE 17 NWSE 22 SWSE 37 SESE 35
22 NWSW 69 Swsw R
27 SWNE 49 SENE 99
NWNW 11 SWNW 26 SENW 14
NESW 23 NWSW 34 SwWSw 16 SESW 36
28 NENE 24 NWNE 32 SENE 38
NESE 37 NWSE 14 SWSE 29 SESE 37
32 5 SENE 2.5
6 NESE 4.6
kx} NENE kxl NWNE 39 SWNE 40 SENE 39
NENW 31 NWNW 04 | SWNw 2] SENW 40
NESW 40 NWSwW 37 SWSwW 16 SESW 40
Water Right 31-958 {
j E}ﬁrk\ “NMownlain i
Rocky Mountain Environmental Assoc. Inc. @ CAMENTAL
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31-0095

Water Right No. 31-95B (Cont.)

34

Total Acres: 1373.6

Conditions of Approval:

1.

DEAD LINE LAKE WATER RIGHTS ATTACHMENT #1 (Page 14 of 20)

NESE 39 NWSE 40 SWSE 39 SESE 37
NENW 39 NWNW 32 SWNW 40 SENW 40
NESW 38 NWSW 40 SWSW 3¢ SESW 14

Ci8 THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS NECESSARY FOR THE DEFINITION OF THE
RIGHTS OR FOR THE EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY DETERMINED
BY THE COURT AT A POINT IN TIME NO LATER THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-
1412(6). IDAHO CODE.

2. COs RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO SECTION 42-1425, IDAHO CODE.
Remarks:
1. Point of Diversion THE POINT OF DIVERSION DESCRIBED ABOVE REPRESENTS AN UNUSED FACILITY DUE 1O
INFREQUENT AVAILABILITY OF WATER. BEFORE THIS RIGHT MAY BE DIVERTED THE WATERUSER
MUST FILE A TRANSFER TO ESTABLISH AN ACTIVE POINT OF DIVERSION, OR SHOW THAT AN
EASMENT AND MEANS TO CONVEY WATER FROM THE DIVERSION TO THE PLACE OF USE EXISTS.
2. Quantity USE OF THE RIGHTS LISTED BELOW IS LIMITED TO A TOTAL COMBINED DIVERSION RATE OF 15.2 CFS.
COMBINED RIGHT NOS.: 31-958B, 31-96, 31-11362.
3 Place of Use - Irrigation USE OF THE RIGHTS LISTED BELOW S LIMITED TO THE IRRIGATION OF A COMBINED TOTAL OF 1373.6
ACRES IN A SINGLE IRRIGATION SEASON. COMBINED RIGHT NOS.: 31-9583, 31-96, 31-335b, 31-340, 31-365,
31-11362.
4. Place of Use - Irrigation USE OF THE RIGHTS LISTED BELOW 1S LIMITED TO THE IRRIGATION OF A COMBINED TOTAL OF 1280
ACRES IN A SINGLE IRRIGATION SEASON. COMBINED RIGHT NOS.: 319513, 31-96, 31-11362.
Comments:
Author Date Comment
beontor 441401 Recommendation REcommendation waiting on guidance {rom assistant attomgy general, ¢cCVR created to facilitate
database management.
beontor 4/12/01 Split See 31-95A for documentution of ownership for that right. This right recommended for remaining
portion of 3] 95 as Mmy owns original I‘()U 1 | assert 31-93A was acconiplished transfer of only enough
of the RYE Cree.
beontor 41201 |[Remark Remark copicd from Rafl River recommiendation 43-82A pending mstmchuns from Boise. [« ~
beontor 441201 POU Permissible Place of Use with other Marty rights.
beontor ———4#2HP{Combined limitation 31-F1362 is reccommended as a replacement well for (his righl and 31-96. Consequently all three are
limited to the combined rate of 31-95A and 31-96.
beoalg 4/1201 PODs Recommended per decree, per Raft River rec dation guidance
beontdr 412401 Combined Limit Bauerly appears to award to Jackeit only 15.2 ¢fs from surface sources, therefore this right, 31-96, and
replacement well right 31-11362 are limited to 15.2 cfs.
Dates:
Licensed Date:
Claim Received Date: 04/11/2001
Enlargement Use Priority Date: .
Enlargement Statute Priority Date: | Remark:
Decreed Date: Remark copied from Raft River recommendation 43-82A pending instructions from Boise. -/
Date Filed with Court:
Objection Filed Date:
SFS Filed:

Water gight 31-955

Special Master Recom Signed Date:

Blement Reviewed/Verified Dates:

POD 4712101 §:38: 15 PM beontor In Process
POU 4712001 6:02:05 PM beontor In Process
Priority Date 4112401 5:35:51 PM beontor In Process
Quanlity 4/12/01 6:04:38 PM beontor In Process
Scason 4/12/01 6:04:07 PM beontor In Process
Source 4/12/01 5:38:46 PM beontor In Progess
Summary 4712/01 6:10:44 PM 471201 6:10:44 PM beontor Complete
Combined Limitation: 2

3111362 is recommended as a replacement well for this right and 31-96. Consequently all three are limited to the
[ combined rate of 31-94A and 31-96.

6 :ﬁoc “Nounlain
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To: A31-00095
A31-11362
Fr: Bryce Contor (A
Date: 6/22/2000
Re: Change of Source

Candice McHugh called today with input from the output of
the Raft River meetings & Karl Dreher’s input.

Based on that conversation and a follow-up conversation w/
Ernie Carlsen, I plan to do the following:

1. Renumber original signed claim A31-00095 to A31-11362 and
recommend as a beneficial use claim, source GW, priority
date 10/14/1940 (the date the Bauerly Decree was issued),
since the Bauerly references the accomplished change to
the well.

2. If Marty returns the outstanding amended version of A31l-
00095 (which differs from the original claim only in that
the source is restored to “Dead Line Lake” to match the
source decreed in Suave), recommend it as a SW right w/
decreed priority. Non-availability of water will be
defense against forfeiture.

3. Both recommendations will carry remarks pointing to the
other right to prevent unstacking.

4. If Marty wishes to enjoy the 1906 priority on a GW right,
he needs to apply for a formal transfer to change source
and POD on the 31-00095 right.

i ockyy hownluin
Rocky Mountain Environmental Assoc. Inc. @ E';%‘WAL
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g State of Idaho © w

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525.7177

EASTERN REGION DIRK KEMPTHORNE
GOVERNOR

KARL L DREHER
DIRECTOR

April 25, 2001

Joe and Ella Marty
1775 E I500N
Hamer, Idaho 83425

Re: Adjudication Recommendations
31-95B, 31-96, 31-335B, 31-340, 31-365, 31-11362

Dear Mr. and Mrs. Marty:

Enclosed are copies of the Adjudication Recommendations on the new claims you submitted, and copies of
the revised recommendations on your other claims. This letter describes my response to issues you raised
in the Notice of Error process and explains the recommendations made on the new claims.

During the Notice of Error, you identified several areas of concern. My responses are:

1. Right 31-7234 ("The 80").

No adjustments were made, as you believed the recommendation was correct. No copy of this
recommendation is enclosed,

2. Permissible Place of Use
[ have reviewed the map you provided and adjusted the recommendations to a combined total of
1373.6 acres, as shown on the attached illustration. This is more acres than deparument engineer Scott

King found, but is consistent with the Farm Service Agency measurements of the lands you identified
as irrigated pasture, ,

3. Point of Diversion, Source, and Priority Date on 31-95 (renumbered t6 31-95B) and 31-96
This will be explained in detail later in the letter.

4. Description of Diversion Works
The description of diversion works on the various claims has been adjusted, as you requested. This
part of the claim is not carried forward to the recommendations, but the corrected descriptions will be
kept as part of the permanent record of your water rights.

5. Diversion Rate and Priority Date on Ground Water Right 31-11362

The diversion rate has been adjusted to 10.0 cfs, according to your amended claim and my follow-up
review. The priority date was not adjusted, as explained later.

6. New Measurements of Diversion Rate

The measurements performed this spring by American Pump were within a few percent of the

y oebas Wiowiain
v =S¢ &
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A 4 A4 2

measurements performed in 1997 by the North Water Measurement District. American pump
indicated that the combined capacity is just over 21 cfs. The recommendations are more than adequate
to allow diversion of water at this rate. [ based the recommendations on previously licensed and/or
decreed rates. not on current capacity. :

In the Notice of Error process. you requested that ground water recommendation 31-11362 show the
original priority date of the surface water rights it replaced (31-95 and 31-96). On claims 31-95 and 31-96.
you requested that these surface water recommendations show the wells as points of diversion. The claims
referred to a similar situation in Raft River, and requested that these rights be recommended in the same
manner. The following poinis explain how ] made these recommendations:

I.  Renumbering of 31-95 to 31-95B

This right was renumbered to 31-95B to reflect the fact that a competing claim 31-95A has been
recommended for part of the original right. 31-95B is recommended for the balance of the original
right, not recommended to the other claimant.

Our ordinary standard for recommending a water right is that we must find "ownership” and "use" of
the water right. This right is unique in that it has not been used for many years due to non-availability
of water, so “use” is difficult to verify. However, non-availability of water is considered a defense
against forfeiture, so I have recommended all of the original cfs of right 31-95.

Without historical use, it is also difficult to establish "ownership,” because there are no delivery
records to support or discredit a claim to an accomplished transfer. I based the recommendation for
competing claim 31-95A upon a probate decree that awarded a water right to the other claimant’s
predecessor in interest, specifically identified by the permit number that was decreed as right 31-95.
While the competing claim was for the full diversion rate of original right 31-95, the probate record
and the claim did not document a large enough place of use to require the full diversion rate, so [
recommended only the rate required for the claimed and currently irrigated acres.

In your case, I took the reference in the Bauerly Decree to rights owned by your predecessor Frank
Jackett as evidence of ownership. The description in Bauerly is somewhat confused, and appears to
describe elements of original right 31-96 along with elements of original right 31-95. It is unclear
which, or perhaps parts of both rights, were referred to. However, the decree clearly describes that
Jackett was the authorized to divert 15.2 ¢fs. [ make the assumption that this could have included the
part of 31-95 not conveyed to the other claimant’s predecessor.

Consequently, I have referred to the probate record to support my recommendation of right 31-95A to
the other claimant, and I have referred to the Bauerly Decree to recommend 31-95B to you.

o

Points of Diversion for 31-95B and 31-96

In your claim, you request that the wells be listed as points of diversi rface rights.i I have
reviewed this situation with the Deputy Attorney General assigned to this basin and with the
Adjudication Bureau Chief. They agreed that it would be appropriate to recommend these rights
according to the precedent set in Raft River. Consequently, I have recommended these surface rights
with the original decreed points of diversion, and added a remark clarifying that these points may be
currently unused due to non-availability of water,

3. Priority Date for 31-11362

According to the precedent set in Raft River, I have recommended this replacement ground water right
with the earliest date that I can document its use. That date is October 14, 1940, the date of the
Bauerly Decree which describes the replacement.

¥ ek Wiownlain
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4. Combined Use Limitations

Bauerly clearly identified that Jackett was the owner of 15.2 cfs of surface rights. It also clearly
indicated that the wells were intended to supplement or replace these surface sources. Therefore, [ have
limited the two surface rights and the ground water right in combination to a diversion rate of 15.2 cfs.

Rights 31-95 and 31-96 were originally decreed to 1340 acres. Competing claim 31-95A was
recommended for 160 acres, leaving 1280 acres as a combined limitation for the two surface rights and
the ground water right. However, these rights have been recommended on a “permissible place of use"
basis, allowing their use on the entire farm. The combined limitation would only be used to help
define a future transfer.

With these limitations in place, all your recommendations combined authorize approximately 1 1/2
miners inches per acre on 1373.6 acres, and exceed your current diversion capacity.

Please review these recommendations and call me if you have questions. Per the request on the claims, I
have sent a copy to your attorney Mr. Ling.

Sincerely,

Bryce A. Contor
Senior Water Resource Agent

enclosures: Preliminary Directors Reports
IHustration of Revised Place of Use

cc: Roger Ling
Ling and Robinson
P.O. Box 396
Rupert, Idaho 83350

G E E E&cl\;? Mnunlai;l\r
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WATER RIGHT NO. 31-11362 Water Right Report
Owner Type | Name and Address ]

|Current Owner |JOSEPH M or ELLA M MARTY |
| 1775 E 1500 N, HAMER, ID 83425]
|Original Owner||H R JACKETT |
|Original Owner|[FRANK S JACKETT |

31e11362\—_> 3112297 MARTY, ELLA M

Priority Date: 10/14/1940 Basis: Decreed Status] PARENT 1000 cfs 0.31 ¢fs Ground Water
[ Source l Tributary f \ 31-12298 Pheasants Forever Inc.

[GROUND WATER|MUD LAKE] 9.69 cfs Ground Water

Beneficial Use From[ To [Diversion Rate|| Volume
IRRIGATION |{05/01|/11/01j|10 CFS 3669.5 AFA

[Total Diversion| | [l10CFS |

Location of Point(s) of Diversion:
|GROUND WATER]|NESENE||Sec. 27| Township 07N|[Range 35E[JEFFERSON County|

IRRIGATION Use: Acre Limit: 1280
Place of Use Legal Description: IRRIGATION JEFFERSON County

‘Township l._a_'l_l ectlonlL_oJ Tract MM Tract AcresLI_Jo_t] Tract l&_&ﬁ,@lﬂ_&! ]iAcres
boN__Jose o Jp Jnenwlas Je wnwlos | I T [ [ |
lo7N 21 NESE |17 NWSE |22 | [swse |37 | JSESE |35
| 22 INWSW 6.9 SWSW |28 L L
o7 Jsweefes | Jsene oo | 1 T T
| | | IINwNwii [swNw |26 IsEnw 14 | ] | ]
| | ] | Inesw J23 | Jnwswza | JswswiBe | sesw]e
LIl s | nene Ja4 I JNwNelsz | Jsene s [ ][]
| | I | JNese 37 || |Nwse Ji4 | JswseE oo | |sEsE 37 |
I P e s 1 1T T T 1T T
I = Y I I
| | 33 || INENE |37 INWNE |39 | JlswnEJ4o ] [SENE |39
| | | |INENW |31 INwNw]o.4 |1 Jlswnwl21 | |[sEnw]40
| I | INEsw [40 INWsW][37 Iswswlie | JlsEsw]4o
| | | |__INESE 39 | ]NwsE ]|___| SWSE |39 | |ISESE |37
] | 34 || |NENW 39 INWNW|j32 Iswnwldo | JlsEnw]40
LI Jneswiss [ [nwswlao [ [swswlpe | JisEswiia ]
Total Acres: 1373.6 IRRIGATION Use: Acre Limit: 1280
Rocky Mountain Environmental Assoc. Inc. % E&WA
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WATER RIGHT NO. 31-11362(Cont.)

Conditions of Approval:

USE OF THE RIGHTS LISTED BELOW IS LIMITED TO THE IRRIGATION OF A COMBINED TOTAL OF 1280

[ES6 ACRES IN A SINGLE IRRIGATION SEASON. COMBINED RIGHT NOS.: 31-95B, 31-96, 31-11362.

USE OF THE RIGHTS LISTED BELOW IS LIMITED TO THE IRRIGATION OF A COMBINED TOTAL OF 1373.6

B8 ACRES IN A SINGLE IRRIGATION SEASON. COMBINED RIGHT NOS.: 31-95B, 31-96, 31-335B, 31-340, 31-365.

USE OF THE RIGHTS LISTED BELOW IS LIMITED TO A TOTAL COMBINED DIVERSION RATE OF 15.2 CFS.

|[B32 COMBINED RIGHT NOS.: 31-95B, 31-96, 31-11362.

RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO SECTION 42-1425, IDAHO

05 CODE.

& =[5 =1

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS NECESSARY FOR THE DEFINITION
OF THE RIGHTS OR FOR THE EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE ENTRY OF A
FINAL UNIFIED DECREE. SECTION 42-1412(6), IDAHO CODE.

5.]|C18

L

Decreed Date: 07/18/2002 Split: PARENT
Owner Name Connector: OR

Water District Number: 110

Combined Acres Limit: 1373.6
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