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WILLIAM R. HOLLIFIELD, P.A. APR ‘8‘ng
Attorney at Law ) Department of Water Resources
249 Third Avenue East Adjudication Bureau
P.O. Box 66

Twin Falls, Idaho 83303-0066

Telephone: (208) 734-5610

MOVANT: BIG LOST RIVER WATER USERS ASSOCIATION

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA
SUBCASE NOS. See Attachment A

Case No. 39576

BRIEF RE: MOTION TO BIFURCATE
AND CONSOLIDATE OBJECTIONS

DESCRIPTIVE SUMMARY

This document is Big Lost River Water Users Association's
Brief Re: Joint Motion BY IDWR and Other Parties to Bifurcate and
Consolidate Objections to Pages 1 through 17 of the Director’'s

Report for Reporting Area 1 (Basin 34).

STATEMENT OF OBJECTIONS TO GENERAL PROVISIONS

1. The General Administration Provisions (Page 9, #2)
are not necessary in a Decree determining the identity, nature and
extent of water rights. These provisions are administrative in
nature and do not affect the identity, nature, and extent of water
rights.

2. The Conjunctive Administration (Page 10, paragraph
10) is not necessary in a Decree determining the identity, nature
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and extent of water rights. Conjunctive Administration is already
defined by law.

3. Paragraph 4 entitled "Administration of Surface
Sources Within Basin 34" is another provision that is devoted
solely to the administration of water rights, not to the identity,
nature, or extent of the water right. Paragraph 4 also provides
that all water users of Water District 34 pay for a measuring
device and control works on the Back Channel. The Utah
Construction Decree provides that»those who héve water rights
through the Back Channel pay for the necessary device and control
wWOrks. It appears this 1language is an update of the Utah
Construction Decree which changes some of the general provisions
of the Utah Construction Decree. Further, there 1is no
justification for the exclusion of sub-basins.

4, Paragraph 5 entitled "Administration of Ground Water
Within Basin 34" is also limited to administration of water rights.
Ground water appropriating should be at a "pﬁmping‘ level" of
average historic pumping levels.

5. Paragraph 6 entitled "Conjunctive Administration of
Ground and Surface Water Rights Within Basin 34" is also related
to administration and should not be a part of the Court's Decree.
If administration in this manner protects senior water rights, it
is only doing what the current 1law requires; and thus is

unnecessary.

Additionally, supplemental wells should be administered

R AR

in a different manner than primary source wells.
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6. Paragraph 7 entitled "Adﬁinistration of Basin 34
and Snake River Basin" refers again to administration, and as such,;
is not a necessary part of a Decree.

7. Paragraph 8(b) 1is objected to because rotation
credit should be limited to fourteen (14) days' accumulation and
if not used, it should be distributed to the next water right
according to priority. The rotation credit must not be available
to any land outside the District. In any event, the rotation
practice should be determined by the District, not the Director.

8. Paragraph 8(a) is objected to because this authority
should remain with the Big Lost River Irrigation District.

9. MParagraph 14 entitled "Irrigation Use" is objected
to because there is no legal authority providing the Director with
the authority to do what is stated in this paragraph.

10. Paragraph 17 is objected to because there is no
legal authority for this limitation. The water user must be able
to direct his historic rate of diversion using supplementary
sources 1in order to allow for certain irrigation practices, such
as flood irrigation.

11. Paragraph 18 is objected to because conveyances
losses are so variable and dependent upon many different factors.
A general determination of what 1is a reasonable conveyance loss
cannot be made.

Paragraph 18 is also objected to because .the Director
does not have authority to limit diversion rights for conveyance

losses if it is a part of an existing right.
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12. The General Provisions are further objected to
because there is no provision taking into consideration maintaining
stream flows for environmental purposes in order to maintain

wetlands and provide for birds and wildlife.

QUESTIONS OF LAW

1. Whether the General Provisions which are primarily
administrative in nature should be included in the Decree
adjudicating water rights in Basin 347

2. Whether the General Provisions are elements in a
Decree determining rights to water in Basin 347?

3. Whether Paragraph 3 entitled "Conjunctive
Administration™ is a corrective statement of the definition of
conjunctive administration?

4, Whether Paragraph 4 entitled "Administration of
Surface Sources Within Basin 34" is necessary in describing a water
right?

5. Whether Paragraph 4 of the General Provisions can
be used to supersede the General Provisions of the Utah
Construction Decree?

6. Whether it is necessary to define rotation practices
of the Irrigation District in a Decree determining water rights in
Basin 347

7. Whether Paragraph 9 entitled "Measuring Devices and
Control Works" is necessary to be included in the Decree?

8. Whether  Paragraph 10 entitled "Firefighting
Purposes" is a necessary or required element in the Decree?
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9. Whether Paragraph 12 entitled "Domestic Use" is a
necessary or required element in the Decree?

10. Whether Paragraph 13 entitled "Stock Water Use" is
a necessary or required element in the Decree?

11. Whether the Director or IDWR has the authority to
make the determinations set forth in Paragraph 14 entitled
"Irrigation Use?"

12. Whether conveyance loss 1is a necessary element of
a water right?

13. Whether certain tributaries should be excluded from
administration in conjunction with the Big Lost River?

QUESTIONS OF FACT

1. Whether any water rights, including ground water
rights, can be administered separately from the Big Lost River and
its tributaries?

2. Whether the water rights in Basin 34 can and should
be administered as part of the Snake River Plan Aquifer?

3. Whether a minimum flow of 50cfs at the 2-B Gauge

should be required?

4. Whether the maximum annual volume of consumptive use
required for irrigation of lands in Basin 34 is 2.5 afy per acre?
S. Whether the combined use or more than one water
right for irrigation purposes is limited to .02 cfs per acre for
ground water rights or a total diversion rate of .0286 cfs per acre

for surface water rights?

6. Is there appropriate conveyance loss for Basin 347
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7. What is the appropriate conveyance loss for Basin
347
8. What is the appropriate "pumping level?"

9. Whether the appropriate "pumping level" is the

historic average pumping level?

THE MOTION TO CONSOLIDATE WILL AVOID UNNECESSARY

COST, DELAYS, AND BE CONDUCIVE TO JUDICIAL ECONOMY

The consolidation of the subcases for the purpose of the
determination of the questions of law and the questions of fact as
set forth above can resolve these issues in all of the subcases
involved. The remaining legal and factual issues to be tried in

each subcase would be specific to each subcase.

AFFECT OF JOINT MOTION ON TRIAI. PROCEDURES

If consolidated as to the legal and factual issues, this
portion could proceed on its own schedule. Primarily, it consists
of legal issues which could be handled as a Basin-Wide Issue, or
with a briefing schedule. It would not appear this would affect
the other dates on the case-specific issues.

RESPECTFULLY SUBMITTED This 15thhday of April, 1994.

!

U ' /

WILLIAM R. HOLLIFZELD, Attorney
for Big Lost Rigfer Water Users
Association
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CERTIFICATE OF MAILING

WILLIAM R. HOLLIFIELD hereby certifies that on the 15th

day of April, 1994, he served the foregoing document by placing

true and correct copies thereof in the United States Mail, postage

prepaid, addressed as follows:

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-4449

The United States Department of
Justice, Environmental and
Natural Resources Division

550 West Fort Street, Box 33

Boise, Idaho 83724

Kent W. Foster

Holden, Kidwell, Hahn & Crapo
P.O0. Box 129

Idaho Falls, Idaho 83407

Rueben & Marjorie Babcock
P.o. Box 14
Moore, Idaho 83255
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Ralph S. Parkinson
P.0O. Box 228
Arco, Idaho 83213

Gerald & Rella Stewart
Route 1, Box 59
Moore, Idaho 83255

Arthur Quist

Sunset Trust Organization
Route 1, Box 203

Arco, Idaho 83213

Ron Kerl
P.0. Box 6009
Pocatello, 83205

Teresa Sturm
P.O. Box 51219
Idaho Falls, Idaho 83405
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